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Preface 


This volume updates New Mexico Statutes Annotated, 1978 Compilation (NMSA 1978), through 
the legislation enacted at the Third Special Session of the 55th Legislature (2022 (3rd S.S.)). All 
permanent, general laws have been compiled. Other laws, such as applicability and severability 
clauses, have been noted in the annotations in the NMSA 1978 and published in the official Ses- 
sion Laws. Appropriations and bond authorizations, which are not compiled in the NMSA 1978, 
are also published in the official Session Laws. 

The effect of amendments to the NMSA 1978 are given in brief form in a note following the 
amended section. The effective date of amendments and new laws compiled in the NMSA 1978 
appears in a note following each section. For a listing of the placement of each section of the 2022 
Session Laws, see the Tables of Disposition of Laws on NMOneSource.com. 

Laws enacted without a specific effective date, or without an emergency clause, take effect pur- 
suant to N.M. Const., Article IV, § 23 ninety (90) days after adjournment of the legislature. The 
effective date of the 2022 laws that took effect pursuant to Article IV, § 23 is May 18, 2022. 

Legislation that was compiled, but had not taken effect at the time that the 2022 laws were 
printed, appears in italics to call attention to its postponed effectiveness. The effective date of 
these sections with postponed effective dates may be found in parentheses in the section headings. 
Sections that have been repealed by the legislature with an effective date after October, 2022 are 
published with the repeal dates in the heading at the beginning of the sections. 
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CHAPTER 32 
Children's Code [Repealed.] 


Art. 
1. The Children’s Code, Repealed 
2. Juvenile Parole Board, Repealed 
2A. Children’s Shelter Care, Recompiled 


2B. Detention Facility Grant Fund, Repealed 
3. Interstate Compact on Juveniles, Recompiled 
4, Interstate Compact on Placement of Children, Recompiled 
5. Residential Treatment Program, Recompiled 
6. Juvenile Assistance Programs, Recompiled 
7. Citizen Substitute Care Review, Repealed 


8. Missing Child Reporting, Recompiled 


9. Children’s and Juvenile Facility Criminal Records Screening, Recompiled 


10. Child Development, Recompiled 


Compiler's notes. — Laws 1993, ch. 77, § 234 repeals 
former 32-1-1 to 32-1-59, 32-2-1 to 32-2-9, 32-2B-1 to 32- 
2B-5, and 32-7-1 to 32-7-6 NMSA 1978, effective July 1, 
1993, and §§ 10 to 209 and 218 to 229 of that Act enact 
new 82-1-1 to 32-1-19, 32-2-1 to 32-2-32, 32-3-1, 32-8A-1 
to 32-8A-10, 32-3B-1 to 32-3B-22, 32-4-1 to 32-4-31, 32-5-1 
to 82-5-45, 32-6-1 to 32-6-21, 32-7-1 to 32-7-9, 32-8-1 to 
32-8-7, 32-17-1 to 32-17-6, 32-18-1 to 32-18-4, 82-19-1, and 
32-20-1 NMSA 1978, respectively, effective July 1, 1993. 
Laws 1993, ch. 77, §§ 210 to 217 recompile former 32-2A-1 
to 32-2A-7, 32-3-1 to 32-3-8, 32-4-1 to 32-4-7, 82-5-1, 32- 
5-2, 82-6-1 to 32-6-8, 32-8-1 to 32-8-4, 32-9-1 to 32-9-4, 


and 32-10-1 to 32-10-4 NMSA 1978 as 32-9-1 to 32-9-7, 
32-10-1 to 32-10-8, 32-11-1 to 32-11-7, 32-12-1, 32-12-2, 
32-13-1 to 32-13-83, 32-14-1 to 32-14-4, 32-15-1 to 32-15- 
4, and 32-16-1 to 32-16-4 NMSA 1978, respectively. The 
newly enacted sections and the sections as recompiled by 
Laws 1993, ch. 77 were subsequently recompiled as 32A- 
1-1 to 32A-20-1 NMSA 1978 in 1993 in order to preserve 
a historical link between the pre-July 1, 1993 law and the 
judicial precedents decided under that law. See the table 
of corresponding sections immediately preceding Chap- 


ter 32A NMSA 1978. 


ARTICLE 1 
The Children's Code 


(Repealed by Laws 1998, ch. 77, § 234.) 


ARTICLE 2 


Juvenile Parole Board 


(Repealed by Laws 1993, ch. 77, § 234.) 


ARTICLE 2A 
Children's Shelter Care 


(Recompiled by Laws 1993, ch. 77, § 210.) 
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CHILDREN'S CODE [REPEALED.] 
ARTICLE 2B 
Detention Facility Grant Fund 


(Repealed by Laws 1998, ch. 77, § 234.) 


ARTICLE 3 | 
Interstate Compact on Juveniles 


(Recompiled by Laws 1993, ch. 77, § 211.) 


ARTICLE 4 | 
Interstate Compact on Placement of Children 


(Recompiled by Laws 1993, ch. 77, § 212.) 


ARTICLE 5 
Residential Treatment Program 


(Recompiled by Laws 1993, ch. 77, § 213.) 


ARTICLE 6 
Juvenile Assistance Programs 


(Recompiled by Laws 19938, ch. 77, § 214.) 


ARTICLE 7 
Citizen Substitute Care Review 


(Repealed by Laws 1993, ch. 77, § 234.) 


ARTICLE 8 
Missing Child Reporting 


(Recompiled by Laws 1993, ch. 77, § 215.) 
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CHILD DEVELOPMENT 


ARTICLE 9 


Children's and Juvenile Facility Criminal 
Records Screening 


(Recompiled by Laws 1998, ch. 77, § 216.) 


ARTICLE 10 
Child Development 


| (Recompiled by Laws 1993, ch. 77, § 217.) 


TABLE OF CORRESPONDING SECTIONS 32-1-38.2 
The table below lists the provisions of the Children's Bantea aOR AS 
Code prior to the revision by Laws 1993, ch. 77, and the 39-1-41 39A-1-19 
comparable location of those provisions in Chapter 32A 39-1-42 39A-1-20 
NMSA 1978. 32-1-43 32A-2-24 
32-1-43.1 82A-2-25 
32-1-1 32A-1-1 32-1-44 32A-2-32, 32A-4-33 
32-1-2 32A-1-3, 832A-2-2 39-1-44.1 32A-20-1 
32-1-3 32A-1-4 32-1-45 32A-2-26 
32A-2-3 32-1-46 32A-2-97 
32-1-4 32A-1-5 32-1-47 32A-2-28 
82-1-5 32A-1-6 32-1-48 32A-2-29 
32-1-6 32A-2-4 32-1-49 
32-1-7 32A-2-5 39-1-50 
32-1-8 32-1-51 
32-1-9 32A-1-8 32-1-52 
32-1-10 32-1-53 
32-1-11 32A-2-6 32-1-54 32A-4-28 
—82-1-12 32-1-55 32A-4-29, 32A-5-16 
32-1-13 32A-1-9 32-1-56 32A-2-30 
32-1-14 32A-2-7 32-1-57 32A-2-31 
32-1-15 32A-4-3 32-1-58 32A-4-31 
32-1-16 32A-4-5 32-1-59 32A-4-32 
32-1-17 32A-2-8 39-9-1 32A-7-1 
32-1-18 32A-1-10 39-2-9 32A-7-2 
32-1-19 32A-1-11 392-9-3 32A-7-3 
32-1-20 32A-1-12 392-2-4 32A-7-4 
32-1-21 32A-1-13 39-9-5 32A-7-5 
32-1-22 32A-2-9 39-9-6 39A-7-6 
32-1-23 32A-2-10 39-9-7 39A-7-7 
32-1-24 32A-2-11 39-2-8 32A-7-8 
32-1-25 32A-2-12 39-9-9 32A-7-9 
32-1-25.1 32A-4-8 39-2A-1 32A-9-1 
32-1-26 32A-2-13 39-2A-2 32A-9-2 
32-1-27 32A-1-16, 32A-2-14 39-2A-3 39A-9-3 
32-1-28 32A-2-15 39-9A-4 32A-9-4 
32-1-28.1 32A-4-18 39-2A-5 32A-9-5 
32-1-28.2 32A-4-19 32-2A-6 32A-9-6 
82-1-29 32-2A-7 32A-9-7 
32-1-30 32-2B-1 
32-1-31 32A-2-16 32-2B-2 
32-1-32 32A-2-17 32-2B-3 
32-1-32.1 32A-4-21 39-9B-4 
32-1-33 32A-2-18 32-2B-5 
32-1-34 32A-2-19 32-3-1 82A-10-1 
32-1-34.1 32-3-2 82A-10-2 
32-1-35 32A-2-21 39-3-3 32A-10-3 
32-1-36 32A-2-22 39-3-4 39A-10-4 
32-1-37 82-3-5 82A-10-5 
32-1-38 32A-2-23 32-3-6 32A-10-6 
32-1-38.1 32A-4-25 32-3-7 32A-10-7 
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CHILDREN'S CODE [REPEALED.] 


32A-10-8 40-7-35 32A-5-17 
32A-11-1  40-7-36 32A-5-18 
32A-11-2 - 40-7-37 32A-5-19 
32A-11-3 ~  40-7-38 »'-» 82A-5-21 - 
32A-11-4 40-7-39 © 32A-5-23 
82A-11-5 ct 40-7-40 
32A-11-6 40-7-41 82A-5-25 
82A-11-7 40-7-42 32A-5-26 
82A-12-1 407-43. 
32A-12-2 40-7-44 82A-5-27 
32A-13-1 40-7-45 32A-5-29 
32A-13-2 40-7-46 32A-5-31 
82A-13-3 A0-7-47 
82A-8-1 40-7-48 32A-5-33 ~ 
32A-8-2 40-7-49 32A-5-36 A, B,C & D 
32A-8-3 bye 40-17-50; 2" 82A-5-34 
32A-8-4 40-7-51 32A-5-36 F,G,H,1,J,K& L 
82A-8-5 40-7-52 82A-5-37 
32A-8-6 40-7-53 4 82A-5-8, 32A-4-33 
32A-14-1 40-7-54 32A-5-30 
32A-14-2 40-7-55 
82A-14-3 ) 40-7-56 _ 82A-5-38 
32A-14-4 40-7-57 32A-5-39 
32A-15-1 40-7-58 32A-5-32 
32A-15-2 40-7-59 
32A-15-3 40-7-60 ij 
32A-16-1 40-7-61 32A-5-42 
32A-16-2 40-7-62 
32A-16-3 40-7-63 32A-5-43 
32A-16-4 ) 40-7-64 ° 82A-5-44 
32A-5-1 40-7-65 32A-5-45 
32A-5-3 43-1-16 32A-6-12 
43-1-16.1 32A-6-13 
32A-5-10 43-1-17 32A-6-14 
82A-5-11 
ook Re 43-1-18 32A-6-7 


AG 


“: 
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CHAPTER 32A 
Children's Code 


Art. 
1. General Provisions, 32A-1- 1 to 32A-1- 21 
2. Delinquency, 32A-2-1 to 32A-2-33 — 
3. Family in Need of Services, Repealed 
3A. Families Services, 32A-3A-1 to. 32A-3A-15 
3B. Families in Need of Court-Ordered Services, 32A-3B-1 to 32A-3 3B.22 
4, Child Abuse and Neglect, 32A-4-1 to 32A-4-35 
4A. Children's Advocacy Centers, 32A-4A-1 to 32A-4A-4 
5. Adoptions, 32A-5-1 to 32A-5-45 | 
6. Children's Mental Health and Developmental Disabilities, Repealed 
6A. Children's Mental Health and Developmental Disabilities, 32A-6A-1 to 32A-6A-30 
7. Juvenile Parole Board, Repealed 
7A. Juvenile Public Safety Advisory Board, 32A-7A-1 to 32A-7A-8 
8. Citizen Substitute Care Review, 32A-8-1 to 32A-8-7 
9. Children's Shelter Care, 32A-9-1 to 32A-9-7 
10. Interstate Compact for Juveniles, 32A-10-1 to 32A-10-9 
11. Interstate Compact on Placement of Children, 32A-11-1 to 32A-11-7 
12. Residential Treatment Program, 32A-12-1 to 32A-12-2 
18. Juvenile Assistance Programs, 32A-13-1 to 32A-13- 3 
14, Missing Child Reporting, Repealed 
15. Children's and Juvenile Facility Criminal Records Screening, 32A-15-1 to 32A-15-4 
‘16. Child Development, Repealed 
17. Family Support, 32A-17-1 to 32A-17-6 
18. Training for Cultural Recognition, 32A-18-1 to ei bi 
19. Quality Assurance Office, 32A-19-1 
20. Uniform Case Numbering, 32A-20-1 
21. Emancipation of Minors, 32A-21-1 to 32A-21-7 
22. Children's Cabinet, 32A-22-1 to 32A-22-4 
23. Pre-Kindergarten, 32A-23-1 to 32A-23-10 
23A. Early Childhood Care and Education, 32A-23A-1 to 32A-23A-7 
23B. Home Visiting Accountability, 32A-23B-1 to 32A-23B-3 
23C. Early Childhood Care Accountability, 32A-23C-1 to 32A-23C-5 
24. Child Helmet Safety Act, 32A-24-1 to 32A-24-5 
25. Carlos Vigil Memorial Act, 32A-25-1 to 32A-25-5 
26. Fostering Connections, 32A-26-1 to 32A-26-12 
27, Family Representation and Advocacy, 32A-27-1 to 32A-27-13 
28. Indian Family Protection, 32A-28-1 to 32A-28-42 


Compiler's notes. — Laws. 1993, ch. 77 revised the by Chapter 77 of Laws 1993 have been recompiled to 


1972 Children's Code by repealing and recompiling the for- Chapter 82A’NMSA 1978. The legislatively assigned ar- 
mer sections and enacting new sections compiled by that ticle and section numbers have been retained. Citations 
act throughout Chapter 32 NMSA 1978. However, in order to decisions under prior law have been included whenever 
to retain a historical link between the pre-July 1, 1993 possible. For the’ 1972 Children's Code, as amended, see 
law and the judicial precedents decided under the previ- the’1992 NMSA 1978 on NMOneSource.com. 


ous Children's Code, the sections as enacted or recompiled 
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32A-1-1 


CHILDREN'S CODE 


82A-1-1 


ARTICLE 1 


General Provisions 


Sec. 

382A-1-1. 
Sec. 

382A-1-2. 
32A-1-3. 
82A-1-4, 
82A-1-5. 


Short title. 


Short title; scope. 

Purpose of act. 

Definitions. 

Children's court established as division of dis- 

trict court; transfer. 

32A-1-6. Children's court attorney. 

32A-1-7. Guardian ad litem; powers and duties, 

32A-1-7.1. Child's attorney; powers and duties. 

32A-1-8, 
tion; exception. 

32A-1-9, Venue and transfer, 

32A-1-10. Petition; who may sign. 

32A-1-11. Petition; form and content. 


Compiler's notes. — Sections 32A-1-1 to 32A-1-20 
NMSA 1978 were originally enacted as 32-1-1 to 32-1-19 
NMSA 1978 by Laws 1998, ch. 77, 88 10 to 29. The sec- 
tions as enacted by Chapter 77 of Laws 1993 have been 
recompiled to Chapter 832A NMSA 1978 in order to retain 


32A-1-1. Short title. 


Jurisdiction of the court; tribal court jurisdic- ° 


Sec. 
382A-1-12. Summons; issuance and content; waiver of 
service. 
32A-1-13. Summons; service. 
32A-1-14, Repealed. 
32A-1-14.1 Determination of rtd ares a child is an 
Indian child. 
Release or delivery from custody. 
Basic rights. 
Appeals, 
Procedural matters. 
Court costs and expenses. 
Purchase of care from private agency by public 
agency. - 
Runaway child; law enforcement; permitted 
acts. 


32A-1-15. 
32A-1-16, 
32A-1-17, 
32A-1-18, 
32A-1-19. 
32A-1-20, 


32A-1-21, 


a historical link between the pre-July 1, 1993 law and the 
judicial precedents decided under that law. Citations to 
decisions under prior law have been included whenever 
possible, 


Chapter 32A NMSA 1978 may be cited as the "Children's Code". 


History: 1978 Comp., § 32A-1-1, enacted by Laws 
1993, ch. 77, § 10; 1995, ch. 206, § 1. 

Cross references, — For authority to administer so- 
cial services for children in the social services division of 
the human services department, see 9-8-1383 NMSA 1978. 

For sexually oriented material harmful to minors, see 
30-37-1 NMSA 1978. 


For the Uniform Child-Custody Jurisdiction and En-: 


forcement Act, see 40-10A-101 NMSA 1978. 

For the Kinship Guardianship Act, see 40-10B-1 NMSA 
1978. 

For the Children's Court Rules, see 10-101 NMRA et 
seq. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "Chapter 32A" for "Chapter 32". 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 


Section 32-1-1 NMSA 1978 have been included in the an- 


notations to this section. 

Termination of benefits pending hearing. — Combi- 
nation of benefits received under the Aid to Families with 
Dependent Children program, during the time the children 
are in foster care pending an adjudicatory hearing to deter- 
mine whether the children are being abused or neglected 
and should remain in the custody of the Social Services 
Division, is prohibited until after a full adjudicatory hear- 
ing and final judicial decision that the children must be re- 
moved from the home. Kramer v. N. M, Human Servs. Dep't, 
1992-NMCA-100, 114 N.M. 479, 840 P.2d 1245. 

Applicability of Children's Code to residents of 
federal enclave. — The state could exercise its jurisdic- 
tion and apply the provisions of the Children's Code to 
those who residé on a federal military enclave because, 
in those areas where the federal government has no laws 
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or regulations, there is no interference by the state when 
it asserts jurisdiction; in such cases, there would be .no 
need for the federal government to relinquish its juris- 
diction as provided in Section 19-2-2 NMSA 1978. State 
ex rel. Children, Youth & Families Dep't v. Debbie F, 
1995-NMCA-113, 120 N.M. 665, 905 P.2d 205, cert. denied, 
120 N.M. 715, 905 P.2d 1119. 

Violation of grade court. — The Children's Code 
authorizes the children's. court,’to order detention for 
violation of a grade court order. State v. Steven. B,, 
2004-NMCA-086, 136 N.M. 111, 94 P.3d 854, cert. denied, 
2004-NMCERT-007, 186 N.M. 452, 99 P.3d 1164. 

Repeals and supersedes provisions of Delinquent 
Children's Act. — The Children's Code repeals and.su- 
persedes many of the provisions of the former Delinquent 
Children's Act, cited as Sections 13-8-1 through 13-8-73, 


., 1953 Comp, 1972 Op. Att'y Gen. No, 72-27. 


Law reviews. — For comment, "The Freedom of the 
Press vs. The Confidentiality Provisions in the New Mex- 
ico Children's Code," see 4 N.M.L. Rev. 119 (1978). 

For survey, "Children's Court Practice in Delinquency 
and Need of Supervision Cases Under the New Rules," see 
6 N.ML.L. Rev. 331 (1976). 

For article, "Defending the Criminal Alien in New 
Mexico; Tactics and Strategy to Avoid Deportation," see 9 
N.M.L. Rev. 45 (1978-79), 

For article, "The New Mexico Children's Code: Some Re- 
maining Problems," see 10 N.M.L. Rev. 341 (1980). ~ 

For comment, "The Right to Be Present: Should It Ap- 
ply to the Involuntary Civil Commitment Hearing," see 17 
N.M.L. Rev. 165 (1987). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — Au- 
thority of court to order juvenile delinquent incarcerated 
in adult penal institution, 95 A.L.R.3d 568, 

Failure of state or local government to protect child 
abuse victim as violation of federal constitutional right, 
79 A.L.R. Fed. 514. 
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32A-1-2 GENERAL PROVISIONS 32A-1-3 


32A-1-2. Short title; scope. 


A. Chapter 32 eM Article 1 NMSA 1978 may Be cited as the "Children's Code General Provi- 
sions Act". | 
B. The provisions of the Children's Code’General Provisions Act apply to Chapter 32 [32A] 
NMSA 1978: 
(1) . unless the context otherwise requires; and 
(2) subject to additional definitions contained in Chapter 32 [32Al, Articles 2 through 6 
NMSA 1978. 


History: 1978 Comp., § 32A-1-2, enacted by Laws 
1998, ch. 77,§ 11. 


32A-1-3. Purpose of act. 


The Children's wore shall be interpreted and construed to effectuate the following legislative 
purposes: 

‘A. first to daniel for the care, protection and wholesome mental and physical development of 
children coming within the provisions of the Children's Code and then to preserve the unity of the 
family whenever possible. A child's health and safety shall be the paramount concern. Permanent 
separation of a child from the child's family, however, would especially be considered when the 
child or another child of the parent has suffered permanent or severe injury or repeated abuse. It 
is the intent of the legislature that, to the maximum extent possible, children in New Mexico shall 
be reared as members of a family unit; 

B. to provide judicial and other procedures through which the provisions of the Children's 
Code are executed and enforced and in which the parties are assured a fair hearing and their con- 
stitutional and other legal rights are recognized and enforced; 

C. to provide a continuum of services for children and their families, from prevention to treat- 
ment, considering whenever possible prevention, diversion and early intervention, particularly in 
the schools; | 

D. to provide children with services that are sensitive to their cultural needs; 

EK. to reduce overrepresentation of minority children and families in the juvenile justice, family 
services and abuse and neglect systems through early intervention, linkages to community sup- 
port services and the elimination of discrimination; 

F. to provide for the cooperation and coordination of the civil and criminal systems for investi- 
gation, intervention and disposition of cases, to minimize interagency conflicts and to enhance the 
coordinated response of all agencies to achieve the best interests of a child victim; and 

G. to provide continuity for children and families appearing before the children's court by as- 
suring that, whenever possible, a single judge hears all successive cases or proceedings involving 
a child or family. 


History: 1978 Comp., § 32A-1-3, enacted by Laws Double jeopardy. — The New Mexico constitution and 
1993, ch. 77, § 12; 1999, ch. 77, § 1; 2009, ch. 239, § 6. double jeopardy statute, Section 30-1-10 NMSA 1978, do 
The 1999 amendment, effective July 1, 1999, in Sub- not prohibit the state from prosecuting defendants for 
section A added the second sentence and in the next-to- child abuse because CYFD previously investigated de- 
last sentence inserted "or another child of the parent has". fendants for child abuse and the tribal court previously 
The 2009 amendment, effective July 1, 2009, added held a custody hearing on the same issues, In the previ- 
Subsection E. ous proceedings, the civil sanctions imposed on the defen- 
Applicability. — Laws 2009, ch. 239, § 71, provided dant were remedial rather than punitive. State v. Diggs, 


that the provisions of this act apply to all children who, on 2009-NMCA-099, 147 N.M. 122, 217 P.3d 608, cert. denied, 
July 1, 2009, are on release or are otherwise eligible to be 2009-NMCERT-007, 147 N.M. 362, 223 P.3d 359. 


placed on release as if the Juvenile Public Safety Advisory Intent of code. — The Children's Code is intended to 
Board Act had been in effect at the time they were placed protect children from the consequences of their own acts 
on release or became eligible to be released. so long as it is "consistent with the protection of the public 
interest," and it establishes a system of treatment, care 

ANNOTATIONS and rehabilitation for children who have committed either 


Decisions under prior law. — In light of the simi- "delinquent acts" or who are neglected or in need of su- 
larity of the provisions, annotations decided under former pervision. State v. Favela, 1978-NMSC-010, 91 N.M. 476, 


: ns pe : ‘ : 576 P.2d 282, overruled on other grounds by State v, Pitts, 
pea iO Loner ne Revpwpepnincluced ial (heen 1986-NMSC-011, 103 N.M. 778, 714 P.2d 582. 
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32A-1-4 


The Children's Code has as its central focus children 
who are alleged to be delinquent, in need of supervi- 
sion, abused, or neglected. In re Guardianship of Lupe C., 
1991-NMCA-050, 112 N.M. 116, 812 P.2d 365, 

With respect to neglected children, the legislative pur- 
poses contained in the Children's Code emphasize.a legis- 
lative objective of keeping the family together whenever 
possible, separating the child from his parents and family 
only when necessary for his welfare, and providing ser- 
vices to assist the child and the family. In re Guardianship 
of Lupe C., 1991-NMCA-050, 112 N.M. 116, 812 P.2d 365. 

Best interests of children is paramount consid- 
eration. — Parents do not have an absolute right to 
their children, for any right is secondary to the best in- 
terests and welfare of the children. In re Samantha D., 
1987-NMCA-082, 106 N.M. 184, 740 P.2d 1168, cert. de- 
nied, 106 N.M. 174, 740 P.2d 1158. 

Proceedings to further stated purposes and 
policies, — The court is expected to conduct children's 
court proceedings in a manner that will further the pur- 
poses and policies stated in this section. State v. Doe, 
1981-NMCA-140, 97 N.M. 263, 689 P.2d 72, cert. denied, 
98 N.M. 50, 644 P.2d 1039, and cert. denied, 457 US. 1136, 
102 S. Ct. 2965, '73 L, Ed. 2d 1854 (1982). 

Children's Code must be read in entirety and each 
section interpreted so as to correlate as faultlessly as pos- 
sible with all other sections, in order that the ends sought 
to be accomplished by the legislature shall not be thwarted. 
State v. Doe, 1980-NMCA-147, 95.N.M. 88, 619 P.2d 192. 

Parents' right to custody not absolute. — Parents 
have a natural and legal right to custody of their chil- 
dren. This right is prima facie and not an absolute right. 
This right, however, must yield when the best interests 
and welfare of the child are at issue. Roberts v, Staples, 
1968-NMSC-109, 79 N.M. 298, 442 P.2d 788. 

Placement with one other than minor's parent. — 
The court did not violate the spirit and intent of the Chil- 
dren's Code by placing a 16-year-old girl in the custody of 
a woman who had helped to rear her and had been found 
to be a positive influence over her where the child felt 
compelled to run away from her mother's household and 


32A-1-4, Definitions. 
As used in the Children's Code: 


CHILDREN'S CODE » 


32A-1-4 


would in all likelihood continue to refuse to live with her 
mother since the children's court is vested with a broad 
-discretion in hearing and deciding matters under it. In re 
“Doe, 1975-NMCA-181, 88 N.M. 505, 542 P.2d 1195. 
Committal to youth authority in best interests of 
child. — Since the evidence revealed that a child commit- 
ting involuntary manslaughter had engaged in other vio- 
lent behavior, the children's court could have reasonably 
determined that’ transferring the custody of the child to 


_ the youth authority was consistent with the child's best in- 


terests, the interests of the child's family, and the interests 
of the public. State v. Cody R., 1991-NMCA-127, 113 N.M. 
140, 823 P.2d 940, cert. denied, 113 N.M. 23, 821 P.2d 1060. 

Subject ‘of ‘act adequately expressed in title. — 
Since the "subject" of the act is children and that subject 
is clearly expressed, a provision within the act authoriz- 
ing a change in the custody of a neglected child is:a de- 
tail provided for accomplishing the legislative purpose of 
protecting children and such detail need not be set forth 
in the title of the bill to comply with the requirement of 
N,.M. Const., art. IV, § 16, that the subject of every\bill be 
clearly expressed in its title. State ex rel. Health & Soc. 
Servs. Dep't v. Natural Father, 1979-NMCA- 090, 93 N.M. 
222, 598 P.2d 1182. 

Right to be treated as child is a statutory, he a con- 
stitutional, right. State v. Doe, 1978-NMCA-025, 91 N.M. 
506, 576 P.2d 1187. 

Same constitutional standards apply to juveniles 
as to adults. State v, Henry, 1967-NMSC-265, 78 N.M. 
5738, 434 P.2d 692. 

Law reviews. — For comment on Neller v. State, 79 
N.M. 528, 445 P.2d' 949 (1968), see 9 Nat. Resources J, 310 
(1969). 

For survey, "Children's Court Practice in Delinquency 
and Need of Supervision Cases Under the New Rules," see 
6 N.M.L. Rev. 331 (1976), 

For article, "The New Mexico Children' s Code: Some Re- 
maining Problems," see 10 N.ML.L. Rev. 341 (1980). 

For note, "Children's Code - Neglect - State ex rel. 
Health & Social Services Department v. Natural Father," 
see 12 N.M.L. Rev, 505 (1982). 


A. "active efforts" means efforts that are affirmative, active, thorough and timely and that rep- 
resent a higher standard of conduct than reasonable efforts; 

B. "adult" means a person who is eighteen years of age or older; 

C. "child" means a person who is less than eighteen years old; . 

D. "council" means the substitute care advisory council established pursuant to Section 32A- 


8-4 NMSA 1978; 


E. "court", when used without further qualification, means the children's court division of the 
district court and includes the judge, special master or commissioner appointed pursuant to the 
provisions of the Children's Code or supreme court rule; 

F. "court-appointed special advocate" means a person appointed pursuant to the provisions 
of the Children's Court Rules to assist the court in determining the best interests of to —— by 
investigating the case and submitting a report to the court; 

G. "custodian" means an adult with whom the child lives who is not a parent or ig gt of 


the child; 


f 


H, "department" means the children, youth and families department, mnleay BEhUtWive spdciniadl 
I. "disproportionate minority contact" means the involvement of a racial or ethnic group with 
the criminal or juvenile justice system at a proportion either higher or lower than that group's 


proportion in the general population; 


J. "federal Indian Child Welfare Act of 1978" means the federal Indian Child Welfare Act of 
1978, as that act may be amended or its sections renumbered; 
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32A-1-4 GENERAL PROVISIONS 32A-1-4 


K. "foster parent" means a person, including a relative of the child, licensed or certified by the 
department or a child placement agency to provide care for children 4 in the custody of ie depart- 
ment or agency; 

L. "guardian" means a person abpoiated as a guardian by a court or Indian tribal pothetsts or 
a person authorized to care for the child by a parental power of attorney as permitted by law; 

M. "guardian ad litem" means an attorney appointed by the children's court to represent and 
protect the best interests of the child in a case; provided that no party or employee or representa- 
tive of a party to the case shall be appointed to serve as a guardian ad litem; 

N. "Indian" means, whether an adult or child, a person who is: 

(1) amember of an Indian tribe; or 
(2) eligible for membership in an Indian tribe; 

O. "Indian child" means an Indian person, or a person aie there is reason to know is an In- 

dian person, under eighteen years of age, who is neither: 
(1) married; or 
(2) emancipated; 

P. "Indian child's tribe" means: 

(1) the Indian tribe in which an Indian child is a inelitbiey or eligible for membership; or 
(2) in the case of an Indian child who is a member or eligible for membership in more than 
one tribe, the Indian tribe with which the Indian child has more significant contacts; 

Q. "Indian custodian" means an Indian who, pursuant to tribal law or custom or pursuant to 
state law: 

(1) is an adult with legal custody of an Indian child; or’ ° 
(2) has been transferred temporary physical care, custody and control by the parent of the 
Indian child; 

R. "Indian tribe" means an Indian nation, tribe, pueblo or other band; organized group or com- 
munity of Indians recognized as eligible for the services provided to Indians by the secretary be- 
cause of their status as Indians, including an Alaska native village as defined in 43 U.S.C. Sec- 
tion 1602(c) or a regional corporation as defined in 43 U.S.C. Section 1606. For the purposes of 
notification to and communication with a tribe as required in the Indian Family Protection Act, 
"Indian tribe" also includes those tribal officials and staff who are responsible for child welfare and 
social services matters; 

S. "judge", when used without further qualification, means the judge of the court; 

T. "legal custody" means a legal status created by order of the court or other court of competent 
jurisdiction or by operation of statute that vests in a person, department or agency the right to de- 
termine where and with whom a child shall live; the right and duty to protect, train and discipline 
the child and to provide the child with food, shelter, personal care, education and ordinary and 
emergency medical care; the right to consent to major medical, psychiatric, psychological and surgi- 
cal treatment and to the administration of legally prescribed psychotropic medications pursuant to 
the Children's Mental Health and Developmental Disabilities Act [32A-GA-1 to 32A-6A-30 NMSA 
1978]; and the right to consent to the child's enlistment in the armed forces of the United States; 

U. "member" or "membership" means a determination made by an Indian tribe that a person is 
a member of or eligible for membership in that Indian tribe; 

V. "parent" or "parents" means a biological or adoptive parent if the biological or adoptive par- 
ent has a constitutionally protected liberty interest in the care and custody of the child or a person 
who has lawfully adopted an Indian child pursuant to state law or tribal law or tribal custom; 

W. "permanency plan" means a determination by the court that the child's interest will be 
served best by: 

(1) reunification; 

(2) placement for adoption after the parents' rights have been relinquished or terminated 
or after a motion has been filed to terminate parental rights; 

(8) placement with a person who will be the child's permanent guardian; 

(4) placement in the legal custody of the department with the child placed in the home of 
a fit and willing relative; or 

(5) placement in the legal custody of the department under a planned permanent living 
arrangement; 
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32A-1-4 CHILDREN'S CODE 32A-1-4 


X. "person" means an individual or any other form of entity recognized by law; 

Y. "plan of care" means a plan created by a health care professional intended to ensure the 
safety and well-being of a substance-exposed newborn by addressing the treatment needs of the 
child and any of the child's parents, relatives, guardians, family members or caregivers to the ex- 
tent those treatment needs are relevant to the safety of the child; ) 

Z. "preadoptive parent" means a person with whom.a child has been placed. for adoption; 

AA.. "protective supervision" means the right to visit the child in the home where the child 
is residing, inspect the home, transport the child to court-ordered. asi examinations and 
evaluations and obtain information and records concerning the child; 

BB. "relative" means a person related to another person: 

(1) by blood within the fifth degree of consanguinity or through Rite ta the fifth de- 
gree of affinity; or 

(2) with respect to an Indian child, as established or defined by the Indian child's tribe's 
custom or law; 

CC. "reservation" means: 

(1) "Indian country" as defined in 18 U.S.C. Section 1151;- 

(2). any lands to which the title is held by the United States in trust for. ‘ie ban afi of : an 
Indian tribe or individual; or 

(8) any lands held by an Indian tribe or individual subject to a restriction by the United 
States against alienation; . 

DD. "reunification" means either a return of the child to the parent or to the home from, which 
the child was removed or a return to the noncustodial parent; 

EE. | "secretary" means the United States secretary of the interior; 

FF. "tribal court" means a court with jurisdiction over child custody proceedings that is either 
a court of Indian offenses, a court established.and operated under the law or custom of an Indian 
tribe or any other administrative body that is vested by an Indian tribe with authority. over child 
custody proceedings; 

GG. "tribal court order" means a document. issued by a tribal court that is iene nig an aparo; 
priate authority, including a judge, governor or tribal council member, and that orders. an action 
that is within the tribal court's jurisdiction; and ai als 

HH. "tribunal" means any judicial forum other than the court. 


| History: 1978 Comp., § 32A-1-4, enacted by Laws or other band, organized group or community of Indians 


1993, ch. 77, § 13; 1995, ch. 206, § 2; 1999, ch. 77, § 2; recognized as eligible for the services provided to Indians, 
2008, ch. 225, § 1; 2005, ch. 189, § 1; 2009, ch. 239, § 7; including an Alaska native village ds defined in 48 US.C. 
2016, ch. 60, § 1; 2019, ch. 190, 1; 2022, ch. 41, § 44. Section 1602(c) or a regional corporation as defined in 43 
Cross references. — For the Children's Court Rules, .. U.S.C. Section 1606. For the. purposes. of notification. to 
see 10-101 NMRA et seq, _ and communication with a tribe as required in the Indian 
For the federal Indian Child Welfare Act of 1978, see 25 Family Protection Act, ‘Indian tribe' also includes those 
U.S.C. §.1901. tribal officials and staff who are responsible for child ‘wel- 
The 2022 amendment, effective July 1, 2022, defined fare and social services matters"; added a new Subsection. 
"active efforts", "federal Indian Child Welfare Act of 1978", U and redesignated former Subsections Q through W as 
"Indian", "Indian custodian", "member" or "membership", Subsections V through BB, respectively; in Subsection V, 
"reservation", and "secretary", and revised the definitions after "custody of the child", added: "or a person who has 
of "Indian child", "Indian tribe", "parent" or "parents", lawfully adopted an Indian child, pursuant. to. state law. 
"relative", and "tribal court", as used in the Children's or tribal law or tribal custom"; in Subsection BB, added 
Code; added a new Subsection A and redesignated former Paragraph BB(2); added Subsection CC and redesignated 
Subsections A through H as Subsections B through I, re- former Subsection X as Subsection DD; added Subsection 
spectively; added a new Subsection J and redesignated . EE and redesignated former Subsections Y through AA as 
former Subsections I through K as Subsections K through Subsections FF through HH, respectively; and in Subsec- 
M, respectively; added a new Subsection N and redesig- tion FF, deleted former Paragraphs (1) and (2)’and added 
nated former Subsections L and M as Subsections O and "a court with jurisdiction over child custody proceedings 
P, respectively; in Subsection O, after "means an", deleted that is either a court of Indian offenses, a court established 
"unmarried person who is" and added "Indian person, and operated under the law or custom of an Indian tribe or 
or a person whom there is reason’to know is an Indian any other administrative body that is vested by an Indian 
person under eighteen years of age, who is neither", and tribe with authority over child custody proceedings". 
added Paragraphs O(1) and O(2); added a new Subsec- The 2019 amendment, effective June 14, 2019, de- 
tion Q and redesignated former Subsections N through fined "plan of care" as used in the Children's Code; added 
P as Subsections R through T, respectively; in Subsection new Subsection T and redesignated former Subsections T 
R, after "means", deleted "federally recognized Indian through Z as Subsections U through AA, respectively. 
tribe, community or group pursuant to.25 U.S.C. Sec- The 2016 amendment, effective July 1, 2016, defined 
tion 1903(1)" and added “an Indian nation, tribe, pueblo "council" and "relative" as used in the Children's Code; 
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added new Subsection C and redesignated former Sub- 
sections C through T as Subsections D through U, respec- 
tively; in Subsection E, after "special advocate", deleted "or 
'CASA", after "person appointed", deleted "as a CASA", and 
after "Court. Rules", deleted "who assists" and»added "to as- 
sist"; in Subsection K, after "the child in a", deleted "court 
proceeding" and added "case", and after "party to the", de- 
leted "proceeding" and added "case"; and added a new Sub- 
section V and redpelenated the succeeding subsections ac- 
cordingly. 

The 2009 amendment, effective July 1, 2009, added 
Subsection G. 4 

Applicability, — Laws 2009; a 239, § 71, provided that 
the provisions of Laws 2009, ch, 239 apply to_all children 
who, on July 1, 2009, are on release or are otherwise eli- 
gible to be placed’ on release as if the Juvenile Public Safety 
Advisory Board Act had been in effect at the time they were 
placed on release or became eligible to be released. 

- The 2005 amendment, effective June 17, 2005, defined 
"custodian" in Subsection E to mean an adult with whom 
a child lives who is not a parent or guardian of the child; 
defined "guardian" in Subsection H to mean a person ap- 
pointed as a guardian by a court, Indian tribal authority 
or a person with parental power of attorney; deleted the 
definition of "guardianship" in former Subsection I; added 


the definition of "Indian tribe" in Subsection L; provided 


in Subsection N that "legal custody" includes a'legal sta- 
tus created by operation of statute and includes the right 
and duty to provide personal care of a child; deleted from 
the former provisions in Subsection N that the rights and 
duties of legal custody were subject to the rights of the 
guardian of the child and that required a person granted 
legal custody to exercise the custodial rights personally; 
deleted the former provision in Subsection O that a par- 
ent retains the duties of guardianship and legal custody of 
a child; defined "permanency plan" in Subsection P to in- 
clude a determination that a child's interest will be served 
best by a reunification or placement with a person who 
will be the child's permanent guardian; added the defini- 
tion of "protective supervision" in Subsection S; and added 
the definition of "reunification" in Subsection T. 

The 20038 amendment, effective July 1, 2003, substi- 
tuted "a person" for "an individual" in Subsections A and B; 
deleted "and Forms" following "Children's Court Rules" in 
Subsection D; substituted "a person" for "any persons" fol- 
lowing "residential facility or" in Subsection E; substituted 
"A person" for "An individual" preceding "granted legal cus- 
tody" in Subsection N; substituted "with the child placed 
in the home of a fit and willing relative" for "until the child 
reaches the age of majority, unless the child is emancipated, 
pursuant to the Emancipation of Minors Act" in Paragraph 
P(4); deleted "that meets the department's definition of 
long-term foster care" at the end of Paragraph P(5). 

The 1999 amendment, effective July 1, 1999, deleted 
"but is not necessarily limited in either number or kind 
to" at the end of Subsection I; in Subsection O, inserted 
the language beginning "if the biological" to the end of the 
first sentence and added the second sentence; and added 
Subsections P and R, and redesignated the subsequent 
subsections accordingly. 

The 1995 amendment, effective July 1, 1995, in Sub- 
section G, inserted "or certified" following "licensed"; 
in Subsection N, inserted "department" preceding "or 
agency" and the language beginning "the right to" and 
ending "Disabilities Act;"; in Subsection O, substituted 
"biological" for "natural"; added Subsections Q and R; and 
redesignated former Subsection Q as Subsection S. 


ANNOTATIONS 


Decisions under prior law. — In light. of the simi- 
larity of the provisions, annotations decided under former 


GENERAL PROVISIONS 
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Section 32-1-3 NMSA 1978 have been included in the an- 
notations to this section. 

Stepfather as "custodian". — A stepfather meets 
the definition of "custodian" for purposes of the court's 
subject matter jurisdiction over him in a proceeding on 
a petition alleging abuse or neglect of a child. State ex 
rel. Children, Youth & Families Dep't (In re Candice Y.), 
2000-NMCA-035, 128 N.M. 818, 999 P.2d 1045, cert: de- 
nied, 129 N.M. 207, 4 P.3d 35.. ) 

Human services department not "person". — State 
health and social services (now human services) depart- 
ment was not a “person” within the meaning of the Chil- 


. dren's Code, Thus, the department need not be made a party 


to nor was its presence required in any action filed pursuant 
to the Children's Code where it may be ordered to assume 
certain responsibilities pursuant to the Children's Code. In 
re Doe, 1975-NMCA-152, 88 N.M. 632, 545 P.2d 491. 

Ex parte conduct rule inapplicable to guardians 
ad litem. — Rule 16-402 NMRA of the Rules of Profes- 
sional Conduct does not prohibit guardians ad litem from 
communicating ex parte with department of children, 
youth and families social workers; although attorneys, 
guardians ad litem do not have typical attorney-client re- 
lationships with children, and are therefore not bound by 
that rule. State ex rel. Children, Youth & Families Dep't v. 
George F,, 1998-NMCA-119, 125 N.M. 597, 964 P.2d 158, 
cert. denied, 125 N.M. 654, 964 P.2d 818. 

Legal custody provides the right to determine 
placement of children. — Absent an abuse of its discre- 
tion, when‘the children, youth and families department 
(department) has legal custody of a child, the department 
alone is permitted to determine where and with whom 
the child will be placed. State ex rel. Children, Youth & 
Families Dep't v,. Jerry K., 2015-NMCA-047, cert. denied, 
2015-NMCERT-004, 

Where father pleaded no contest to the allegation that 
his children were: neglected as a result of father's in- 
ability to discharge his responsibilities to and for them 
because of incarceration, and where the district court 
ordered the children into the legal custody of the chil- 
dren, youth and families department. (department), the 
department had the sole discretionary authority, absent 
an abuse of discretion, to decide with whom the children 
would be placed, despite father's own preferences for 
placement of the children, State ex rel. Children, Youth & 
Families Dep't v. Jerry K., 2015-NMCA-047, cert. denied, 
2015-NMCERT-004. 

"Legal custody" continues until terminated by ap- 
propriate authority. — A parent has a legal right to 
the custody of his child unless that right had been ter- 
minated, however temporarily, by appropriate authority. 
State v. Sanders, 1981-NMCA-053, 96 N.M. 138,628 P.2d 
1134, 

A parent's legal right to custody of a child does not end 
until entry of, and the giving of notice of, a judgment in 
compliance with Rule 62(a), N.M.R. Child. Ct. (now 10-352 
NMRA), requiring a signed written judgment and.disposi- 
tion, State v. Sanders, 1981-NMCA-058, 96 N.M. 138, 628 
P.2d 1134, 

Age references are to years of age, not mental age. 
— The numerous references to age in the Children's Code 
are references to years of age, not mental age. State v. Doe, 
1982-NMCA-028, 97 N.M. 598, 642 P.2d 201, cert denied, 
98 N.M. 50, 644 P.2d 1039. 

Law reviews. — For comment, "Navajo Grandparents 

- 'Parent' or 'Stranger'- A Child Custody Determination," 
see 9 N.M.L. Rev. 187 (1978-79). 

For article, "The New Mexico Children's Code: Some Re- 
maining Problems,":see 10.N.M.L. Rev. 341 (1980). 

For article, "Child Welfare Under the Indian Child Wel- 
fare Act of 1978: A New Mexico Focus," see 10 N.M.L. Rev. 
413 (1980), 
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32A-1-5. Children's court established as division of district court; 
transfer. - . 


A. There is established in the district court for each county a division to be known as the chil- 
dren's court. The district court of each judicial district shall designate one or more district judges 
to sit as judge of the children's court. 

B. The supreme court shall adopt rules of procedure not in conflict with the Children's Code 
governing proceedings in the children's court, including rules and procedures for juries. 

C. If, in a criminal action, it appears to a court other than the children's court division of the 
district court that jurisdiction is properly within the children's court division, the other court shall 
transfer the matter to the children's court division. Upon transfer, the children's court division 


obtains jurisdiction over the matter for proceedings in accordance with the provisions of the Chil- 


dren's Code. 


History: 1978 Comp., 8 32A-1-5, enacted by Laws 
1993, ch. 77, § 14. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-4 NMSA 1978 have been included in the an- 
notations to this section. 

No constitutional violation. — Since the 1921 juve- 
nile court law was applicable only to special statutory pro- 
ceedings set up therein, it did not abrogate the jurisdic- 
tion of district courts over minors and therefore was not 
in violation of N.M. Const., art. VI, § 18. In re Santillanes, 
1943-NMSC-011, 47 N.M. 140, 138 P.2d 503. 

Division created. — The Juvenile Code (now Chil- 
dren's Code) created a division of the district court. Peyton 
v. Nord, 1968-NMSC-027, 78 N.M. 717, 487 P.2d 716, 

Court not inferior to district court. — The N.M. 
const., art. VI, § 1, authorizing creation of inferior 
courts did not require that jurisdiction of district courts 
over juveniles, provided in N.M. const., art. VI, § 18, be 
transferred to courts inferior to district courts; the ju- 
venile court (now children's court) created in 1955 was 
not a court inferior to the district court but rather a 
division of the district court and was constitutionally 
created. Peyton v, Nord, 1968-NMSC-027, 78 N.M. 717, 
437 P.2d 716. 

Jurisdiction of court. — A condition of probation 
in a criminal sexual contact case, prohibiting defendant 
from having direct or indirect contact with all children 
under the age of 18, including the victim of his crimes, 
did not amount to a "de facto" termination of parental 
rights, necessitating jurisdiction within the children's 
court. State v, Garcia, 2005-NMCA-065, 187 N.M. 583, 
113 P.3d 406. 


Right to disqualify judge. — The fact that the 

Juvenile Code (now Children's Code) created special 
procedures and special handling for minors accused of 
criminal offenses, and no provision is made in the Juve- 
nile Code (now Children's Code) for the disqualification 
of a juvenile (now children's court) judge, does not mean 
that the provisions of Section 38-3-9 NMSA 1978 are 
inapplicable to juvenile (now children's) court proceed- 
ings. The juvenile (now children's court) judge is none 
other than the district judge serving in another division 
of the district court and the juvenile is a party to the 
action or proceeding and entitled to exercise the right, 
of disqualification given her by Section 38-3-9 NMSA 
1978. Frazier v. Stanley, 1972-NMSC-028, 83 N.M. 719, 
497 P.2d 230. 
_ When judge not proper respondent in habeas cor- 
pus proceeding, — Juvenile (now children's) court jus- 
tice is not the proper party in habeas corpus proceeding 
since only the person having the physical custody of a pe- 
titioner (here the sheriff), and who is able to produce him 
in court, may properly be named as respondent in the ha- 
beas corpus proceeding, Peyton v. Nord, 1968-NMSC-027, 
78 N.M. 717, 437 P.2d 716. 

‘Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L. Rev. 331 (1976). 

_ Am. Jur, 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Juvenile Courts and Delinquent and Dependent 
Children § 1 et seq. 

Family court jurisdiction to hear contract claims, 46 
A.L.R.5th 735, 

43 C.J.S. Infants § 6. 


32A-1-6. Children's court attorney. 


A. The "office of children's court attorney" is established in each judicial district. Except as pro- 
vided by Subsection C, D or E of this section, each district attorney is the ex-officio children' 8 court 
attorney for the judicial district of the district attorney. 

B. Except as provided by Subsection C, D or E of this section, the children's court attorney 
may represent the state in any matter arising under the Children's Code when the state is the 
petitioner or complainant. The children's court attorney shall represent the petitioner in matters 
arising under the Children's Code when, in the discretion of the judge, the matter presents legal 
complexities requiring representation by the children's court attorney, whether or not the state is 
petitioner or complainant, but not in those matters when there is a conflict of interest between the 
petitioner or complainant and the state. A petitioner or complainant may be represented by coun- 
sel in any matter arising under the Children's Code. 
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C. In cases involving civil abuse or civil neglect and the periodic review of their dispositions, 
the attorney selected by and representing the department is the children's court attorney. The at- 
torney selected by and representing the department shall provide the district attorney of the ap- 
propriate judicial district with a copy of any abuse or neglect petition filed in that judicial district. 
Upon the request of the district attorney, the attorney selected by and representing the depart- 
ment shall provide the district:attorney with reports, investigations and pleadings relating to any 
abuse or neglect petition. 

D. In cases involving families in need of court-ordered services, the periodic review of their 
dispositions and voluntary placements, the attorney selected by and representing the department 
is the children's court attorney. The attorney selected by and representing the department shall 
provide the district attorney of the appropriate judicial district with a copy of any family in need of 
court-ordered services petition filed in that judicial district. Upon the request of the district attor- 
ney, the attorney selected by and representing the department shall provide the district attorney 
with reports, investigations and pleadings relating to any family in need of court-ordered services 
petition. 

E. In cases involving a child subject to the provisions of the Children's Mental Health and De- 
velopmental Disabilities Act [32A-6-1 NMSA 1978] that also involves civil abuse, civil neglect or a 
family in need of court-ordered services, the attorney selected by and representing the department 
is the children's court attorney. In cases involving a child subject to the provisions of the Children's 
Mental Health and Developmental Disabilities Act that does not also involve civil abuse, civil ne- 
glect or a family in need of court-ordered services; the district attorney is the ex-officio children's 
court attorney. 

F. In those counties where the children's court attorney has sufficient staff and the workload 
requires it, the children's court attorney may delegate children's court functions to a staff attorney. 


History: 1978 Comp., § 32A-1-6, enacted by Laws 
1993, ch. 77, § 15; 1995, ch. 206, § 3; 2005, ch,.189, § 2. 

The 2005 amendment, effective June 17, 2005, added 
the phrase "court-ordered" in Subsection D. 

The 1995 amendment, effective July 1, 1995, added 
‘“or E" following "D" and made minor stylistic changes in 
Subsections A and B; in Subsection C, substituted "with 
a copy of any abuse or neglect petition" for "reports, in- 
vestigations and pleadings related to charges of abuse 
and neglect" and added the last sentence; in Subsection 
D, substituted the language at the end beginning "with a 
copy" for "reports, investigations and pleadings related to 
charges of abuse and neglect filed in that judicial district"; 
added Subsection E; and redesignated former Subsection 
E as Subsection F. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-5 NMSA 1978 have been included in the an- 
notations to this section. 


Judge's interference with children's court attor- 
ney not permitted. — A judge is without authority to di- 
rect the juvenile probation office to refrain from referring 
juvenile cases to the district attorney without the judge's 
prior written consent, or to relieve the district attorney as 
children's court attorney and to appoint private attorneys 
to act and to be compensated out of the district attorney's 
budget, and to do so constitutes bad faith, malicious abuse 
of judicial power and willful misconduct in office. In re 
Martinez, 1982-NMSC-115, 99 N.M. 198, 656 P.2d 861, 

Attorney has authority to execute affidavit of dis- 
qualification of judge. — The power and duty of the 
children's court attorney to represent the state necessar- 
ily includes the authority to execute an affidavit of dis- 
qualification of a judge when the disqualification is done 
on behalf of the state. Smith v. Martinez, 1981-NMSC-066, 
96 N.M. 440, 631 P.2d 1308. 

District attorneys' pay. — The legal basis for continu- 
ing to pay district attorneys at their pre-Children's Code 
rate is found in N.M. Const., art. IV, § 27. 1972 Op. Att'y 
Gen. No. 72-45. 


32A-1-7. Guardian ad litem; powers and duties. 


A. Aguardian ad litem shall zealously represent the child's best interests in the proceeding for 
which the guardian ad litem has been appointed and in any subsequent appeals. 

B.. Unless excused:by a court, a guardian ad litem appointed to represent a child's best inter- 
ests shall continue the representation in any subsequent appeals. 

C. Any party may petition the court for an order to remove a guardian ad litem on the grounds 
that the guardian ad litem has:a conflict of interest or is unwilling or unable to zealously represent 


the child's best interests. 


D. After consultation with the child, a guardian ad litem shall convey the child's declared posi- 


tion to the court at every hearing. 


E. Unless a child's circumstances render the following duties and responsibilities unreason- 


able, a guardian ad litem shall: 
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(1) meet with and interview the child prior to custody hearings, adjudicatory hearings, 
dispositional hearings, judicial reviews and any other hearings scheduled in accordance with the 
provisions of the Children's Code; f 

(2) communicate with health care, mental health: care and other drbfckuiciveds iditved 
with the child's case; 

(8) | review medical and psychological roneante relating to the child and the: respondents; 

(4) contact the child prior to any proposed change in the child's placement; 

(5) contact the child after changes in the child's placement; 

(6) attend local substitute care review board hearings concerning the child and if unable 
to attend the hearings, forward to the board a letter setting forth the child's status during the 
period since the last local substitute care review board review and include an assessment of the 
department's permanency and treatment plans; 

(7). report: to the court on the child's adjustment to placement, the department's salts re- 
spondent's compliance with prior court orders and treatment plans and the child's degree of par- 
ticipation during visitations; and 

(8) represent and protect the cultural needs of the child. 

F. A guardian ad litem may retain separate counsel to represent the child in a tort action on a 
contingency fee basis or any other cause of action in proceedings that are outside the jurisdiction 
of the children's court. When a guardian ad litem retains separate counsel to represent the child, 
the guardian ad litem shall provide the court with written notice within ten days of retaining the 
separate counsel. A guardian ad litem shall not retain or subsequently obtain any pecuniary inter- 
est in an action filed on behalf of the child outside of the jurisdiction of the children's court. 

G. In the event of a change of venue, the originating guardian ad litem shall:remain on the case 
until a new guardian ad litem is appointed by the court in the new venue and the new-guardian ad li- 
tem has communicated with and received all pertinent information from the former guardian ad litem. 

H. A guardian ad litem shall receive notices, pleadings or other documents required to:be pro- 
vided to or served upon a party. A guardian ad litem may file motions and other pleadings and take 
other actions consistent with the guardian ad litem's powers and duties. 

I. A guardian ad litem shall not serve concurrently as both the child's delinquency attorney 
and guardian ad litem. 


History: 1978 Comp., § 32A-1-7, enacted by Laws ANNOTATIONS 


1993, ch. 77, § 16; 1995, ch. 206, § 4; 2005, ch. 189, § 3. . : — 
The 2005 amendment, effective June 17, 2005, pro- _Guardian ad litem's dual role. — A guardian ad 
vided in Subsection A that a guardian ad litem shall litem ‘has the dual role of representing the child's best 
represent a child in a proceeding for which the guardian interests, while also presenting the child 8 position to the 
has been appointed and in subsequent appeals; provided court when reasonable and appropriate, even if the child's 
in Subsection B that unless excused by a court, a guard- position conflicts with what the guardian ad litem thinks 
ian ad litem shall continue the representation in subse- should be done. State ex rel. Children, Youth & Families 
quent appeals; provided in Subsection D that a guardian Deptt v. Esperanza M., 1998-NMCA-039, 124 N.M, 735, 
ad litem shall convey the child's declared position to the 955 P ‘2d 204; State ex rel. Children, Youth & Families 
court at every hearing; provided in Subsection E that Dep't (In re Candice Y), 2000-NMCA-085, 128 N.M. 813, 
unless a child's circumstances render the prescribed du- 999 P.2d L045 cert. denied, 129.N.M, 207, 4 P.3d 35. 
ties and responsibilities unreasonable, the guardian ad . Attorney's dual relationship with child ~ as guard- 
litem shall perform the prescribed duties and respon- ian ad litem during abuse and neglect proceedings, and 
sibilities in Subsection E; added Subsection H to pro- then as her defense attorney during delinquency proceed- 
vide that a guardian ad litem shall receive documents ings — has potential to become actual, active conflict of in- 
required to be provided or served on a party and may terest, and requires, when acting as defense attorney, that 
file motions and pleadings and take actions consistent counsel adopt child's viewpoint and zealously represent 
with the guardian's powers and duties; and added Sub-. Sd a TBE IX hether or gotienance! nenessarily orien 
section I to provide that a guardian. ad litem shall not Ab BOORe Wiknes Teprenc Ds CoE Ge eet Teer eens a Ciel, 
serve concurrently as a child's delinquency attorney and Joanna V., 2004-NMSC-024, 136 N.M. 40, 94 P.8d 783. 
guardian ad litem. Ex parte conduct rule inapplicable to guardians 
The 1995 amendment, effective July 1, 1995, ‘added ad litem. — Rule 16-402 NMRA of the rules of profes- 
"with. respect to. matters arising pursuant to, the provi- sional conduct does not prohibit guardians ad litem from 
sions of the Children's Code" in Subsection A; added Sub- communicating ex parte with department of children, 
sections C and F and redesignated the remaining subsec- youth and families social workers; although attorneys, 
tions accordingly; in Subsection E, inserted "or any other guardians ad litem do not have typical attorney-client re- 
cause of action" following "fag nuchal arn added.therlast lationships with children, and are therefore not bound by 
sentence; and made minor stylistic changes throughout that rule. State ex rel. Children, Youth & Families Dep't v. 


tha actor George F., 1998-NMCA-119, 125 N.M. 597, 964 P.2d 158, 
: . a cert, denied, 125 N.M. 654, 964 P.2d 818. 
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32A-1-7.1. Child's attorney; powers and duties. 


A. An attorney shall represent a child in a proceeding for which the attorney has been retained 
or appointed. The attorney shall provide the same manner of legal representation and be bound by 
the same duties to the child as is due an adult client, in accordance with the rules of professional 
conduct. 

B.. Unless excused by a court, an attorney appointed to represent a child shall represent the 
child in any subsequent appeals. 

C. An attorney representing a child in a proceeding pursuant to the Abuse and Neglect Act 
[832A-4-1 NMSA 1978]: may retain separate: counsel to represent the child ina tort action on a 
contingency fee basis or any other cause of action in proceedings that are outside the jurisdiction 
of the children's court. When a child's attorney retains separate counsel to represent the child, 
the attorney shall provide the court with written notice within ten days of retaining the separate 
counsel. The child's attorney shall not retain or subsequently obtain any pecuniary interest in ‘an 
action filed on behalf of the child outside of the jurisdiction of the children's court. 


History: Laws 2005, ch. 189, § 10. for Professional Ethics and Pending Cases", see 36 N.M. L. 
Effective dates. — Laws 2005, ch. 189 contained no Rev. 533 (2006). 

effective date provision, but, pursuant to N.M. Const., 

art. IV, § 23, was effective June 17,2005, 90 days after 

adjournment of the legislature. 


ANNOTATIONS 


Law reviews. — For note and comment, "Attorneys for 
Children in Abuse and Neglect Proceedings: Implications 


32A-1-8. Jurisdiction of the court; tribal court jurisdiction; exception. 


A. The court has exclusive original jurisdiction of all proceedings under. the Children's Code in 
which a person is eighteen years of age or older and was a child at the time the alleged act in ques- 
tion was committed or is a child alleged to be: 

(1) a delinquent child; 
. (2) achild of a family in need of court-ordered services or a child in need of services pursu- 
ant to the Family in Need of Court-Ordered Services Act [Chapter 32A, Article 3B NMSA 19781; 
(3) a neglected child; 
(4) an abused child; 
(5) achild subject to adoption; or 
(6) achild subject to placement for a developmental disability or a mental disorder. 

B. The court has exclusive original jurisdiction to emancipate a minor. 

C. The provisions of the Indian Family Protection Act [82A-28-1 to 32A-28-42 NMSA 1978] 
govern child custody proceedings involving Indian children. To the extent the provisionsof the 
Indian Family Protection Act conflict with the Children's Code, the provisions of the Indian Family 
Protection Act shall apply. 

D. During abuse or neglect proceedings in which New Mexico is the home state, pursuant to 
the provisions of the Uniform Child-Custody Jurisdiction and Enforcement Act [40-10A-101 to 40- 
10A-403 NMSA 1978], the court shall have jurisdiction over both parents to determine the best 
interest of the child and to decide all matters incident to the court proceedings, 

EK. The court may acquire jurisdiction over a Motor Vehicle Code [Articles 1 through 8 of 
Chapter 66 NMSA 1978] or Sa ih traffic code violation as set forth in Section 32A-2-29 
NMSA 1978. 


History: 1978 Comp., § 32A-1-8, enacted by Laws For the federal Indian Child Welfare Act of 1978, see 25 


1993, ch. 77, § 17; 1995, ch. 206, § 5; 1999, ch. 46, § 1; U.S.C. § 1901 et seq. 
1999, ch. 78, § 1; 2005, ch. 189, § 4; 2009, ch, 239, § 8; The 2022 amendment, effective July 1, 2022, provided 
2022, ch. 41, § 45. that the provisions of the Indian Family Protection Act 
Cross references. — For the Uniform Child-Custody govern child custody proceedings involving Indian chil- 
Jurisdiction and Enforcement Act, see 40-10A-101 NMSA dren, and removed provisions pertaining to custody issues 
1978 et seq. involving Indian children; in the section heading, added 
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"exception"; added a new Subsection C and redesignated _ 
former Subsection C as Subsection D; deleted former Sub- 


sections D and E; and redesignated former Subsection .F 
as Subsection E. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch, 41 apply to all cases filed 
on or after July 1, 2022. 

The 2009 amendment, effective July 1, 2009, added 
Subsection F. 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection A’ that the court has jurisdiction of a 
child. in need of court-ordered services or in need of ser- 
vices pursuant to the Family in Need of Services Act. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section EH, deleted "that is not subject to the provisions of 
the Children's Mental Health and Developmental Dis- 
abilities Act and" following "Indian child" in the second 
sentence, and added the last three sentences. Laws 1999, 
ch. 46, § 1, effective July 1, 1999, enacted identical amend- 
ments to this section. The section was set out as amended 
by Laws 1999, ch. 78, § 1. See 12-1-8 NMSA 1978. 

The 1995 amendment, effective July 1, 1995, added 
"tribal court jurisdiction" to the section heading; in Sub- 
section B, deleted "under other laws which will be con- 
trolled by provisions of the other laws without regard to 
provisions of the Children's Code"; in Subsection C, deleted 
“children's " preceding "court"; and added Subsection E. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-9 NMSA 1978 have been included in the an- 
notations to this section. 

Municipal curfew ordinance. — The children's court 
has exclusive original -jurisdiction of all proceedings under 
the Children's Code involving a child alleged to be delin- 
quent, neglected, abused, or a child of a family in need of 
services, Through these provisions, the legislature clearly 
intended to protect and preserve the legal rights of children 
in New Mexico. This language does not prohibit municipali- 
ties from drafting ordinances that proscribe specific con- 
duct of children which is unlawful if committed by adults, 
however, the procedures within the Children's Code control 
the manner in which children may be taken into custody, 
taken into protective custody, or adjudicated. A municipal 
curfew, which attempted to criminalize behavior involving 
juveniles, and a program, which purportedly took children 
into protective custody, implicated the Children's Code 
procedures and protections. ACLU v, City of Albuquerque, 
1999-NMSC-044, 128 N.M. 315, 992 P.2d 866. .. 

Children's court is empowered to enter injunc- 
tion conducive to purposes of Children's Code. In re Doe, 
1983-NMCA-025, 99 N.M. 517, 660 P.2d 607. 

District court has jurisdiction in iat Uthiaeb ih; 
paternity and parental rights disputes, — The dis- 
trict court, whether or not sitting as children's court, has 
jurisdiction over disputes concerning guardianship, pa- 
‘ternity and termination of parental rights. In re Arnall, 
1980-NMSC-052, 94 N.M. 306, 610 P.2d 193. 

Section 40-10- 15A(1) NMSA 1978 is in pari ma- 
teria with this section becduse both deal with jurisdic- 
tion of the children's court; and, being in pari materia, 
they are to be construed together, if possible, ta give ef- 
fect to the provisions of both statutes. The construction 
that this section ‘gives the children's court the exclusive 
jurisdiction to act and that Section 40-10-15A(1) NMSA 


CHILDREN'S CODE 


ef 
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1978 limits when that authority is to be exercised, gives 
effect to both statutes. State ex rel. Dep't of Human Servs. 
v, Avinger, 1985-NMCA-097, 104 N.M. 355, 721 P.2d 781, 
aff'd, 1986-NMSC-032, 104 N.M. 255, 720 P.2d 290 (decided 
under prior law), 

Section 40-10-15A NMSA, 1978 limits the court's ex- 
ercise of jurisdiction in a "neglected child" proceeding if 
that proceeding could result in the modification of another 
state's custody decree if the other state has not given up 
jurisdiction, State ex rel. Dep't of Human Servs. v, Avinger, 
1986-NMSC-032, 104 N.M. 255, 720 P.2d 290 (decided un- 
der prior law). 

Subsection B of former suetihb 32-1-9 NMSA 1978 
did not limit district court's jurisdiction. — The 
words "exclusive original jurisdiction" used in Subsec- 
tion B of former Section 32-1-9 NMSA 1978 (now Sec- 
tion 32A-1-8 NMSA 1978) were not intended to limit or 
abrogate the jurisdiction of the district court. In re Arnall, 
1980-NMSC-052, 94 N.M. 306, 610 P.2d 193. 

Neglect proceeding is not bar to termination pro- 
ceeding. — A prior proceeding concerned with the fact 
of neglect is not a jurisdictional bar to a later, separate 
termination proceeding, Jn. re Doe, 1982-NMCA-115, 
98 N.M. 442, 649 P.2d 510, overruled by. State v. Hooper 
1996-NMCA-073, 122 N.M. 126, 921 P.2d 322. 

Jurisdiction to be affirmatively established when 
defendant's minority at issue. — Exclusive original ju- 
risdiction over juveniles under 18 years of age is vested in 
the children's court and where the minority of the defendant 
appears during the course of the trial, the jurisdiction of the 
trial court must, at that point, be affirmatively established. 
Trujillo v. Cox, 1965-NMSC-050, 75 N.M. 257, 403 P.2d 696. 

Jurisdiction over persons contributing to delin- 
quency of minor. — Insofar as the juvenile law pur- 
ported to confer "exclusive original jurisdiction" on juve- 
nile (now children's) courts over persons contributing to 
the delinquency of juveniles it was invalid since the con- 
stitution vested sole and exclusive jurisdiction for the trial 
of all felony cases in the district courts. State v. McKinley, 
1949-NMSC-010, 53 N,M. 106, 202 P.2d 964. 

Age references are to years of age, not mental age. 
— The numerous references to age in the Children's Code 
are references to years of age, not mental age. State v. Doe, 
1982-NMCA-028, 97 N.M. 598, 642 P.2d 201, cert. denied, 
98 N.M. 50, 644 P.2d 1039. 

Effect of petition alleging child in need of super- 
vision. — A child in need of supervision means‘a child in 
need of care or rehabilitation, and where the petition al- 
leged that the child was in need of supervision, there was 
no merit to the claim that the petition was jurisdictionally 
deficient: In re Doe, 1975-NMCA-131, 88 N.M. 505, 542 
P.2d 1195, 

Vested with sole jurisdiction. — The sole jurisdic- 
tion over juveniles in the state of New Mexico has been 
vested in the juvenile (now'children' 8) court. 1959-60 Op. 
Att'y. Gen. No. 59-131. , 

Jurisdiction of other courts. — There is no limita- 
tion in the Children's Code providing that only children's 
courts may issue subpoenas to children. Therefore, if a 
witness fails to appear as ordered, the court with jurisdic- 
tion over the case may issue a bench warrant for that wit- 
ness' arrest, whether or not that witness is a child. 1989 
Op. Att'y Gen. No. 89-14. ; 

Legal proceedings to prevent withholding of 
medical treatment. — The state of New Mexico has 
authority under state law to pursue any legal remedies, 
including the authority to initiate legal proceedings in a 
court. of competent jurisdiction, a8:may be necessary to 
prevent the withholding of medically indicated treatment 
from disabled infants with iis Hires taming conditions. 
1985 Op. Att'y Gen. No, 85-05. 

' Being found within county without more, held 
not to suffice. — Juveniles who are merely found within 


© 2022 State of New Mexico, New Mexico Compilation Commission..All rights reserved, 


32A-1-9 ; GENERAL PROVISIONS 32A-1-9 


a county in which a particular juvenile (now children's) Law reviews. — For comment, "The Freedom of the 
court: has jurisdiction, but who are not otherwise within Press vs. The Confidentiality Provisions in the New Mex- 
the provisions of the code, may not be held. For a child un- ico Children's Code," see 4 N.M.L: Rev. 119 (1978). 

der 18 years of age to be within the provisions of the Ju- For survey, "Children's Court Practice in Delinquency 
venile Code (now Children's Code) so as to permit him to and Need of Supervision Cases Under the New Rules," see 
be taken into custody and lawfully held requires that the 6 N.M.L. Rev. 331 (1976). 

juvenile shall have fallen into one of the following situa- For comment, "Navajo Grandparents - 'Parent' or 
tions: (1) violated a law of the state or ordinance or regu- 'Stranger' - A Child Custody Determination," see 9 N.M.L. 
lation of a political subdivision of the state; (2) has by ha- Rey. 187 (1978-79). 

bitual disobedience of parental or other authority become For article, "Children's Waiver of Miranda Rights and 
habitually disobedient, wayward or uncontrollable; (3) is the Supreme Court's Decisions in Parham, Bellotti, and 
habitually truant from home or school; and (4) habitually Fare," see 10 N.M.L. Rev. 379 (1980). 

deports himself in a manner to injure or endanger the For article, "Full Faith and Credit, Comity, or Federal 
morals, health or welfare of himself or others. 1959-60 Mandate? A Path That Leads to Recognition and Enforce- 
Op. Att'y Gens No. 59-52 (rendered under prior law); ment of Tribal Court Orders, Tribal Protection Orders, 

Juvenileto be cited to children's court by police of- and Tribal Child Custody Orders", see 34 N.M.L. Rev. 381 
ficer. — No town or city police officer may knowingly cite (2004). 

a juvenile offender into any court other than the juvenile Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
(now children's) court; and if a juvenile is mistakenly cited Jur. 2d Juvenile Courts and Delinquent and Dependent 
into any other court, the case must be transferred to the Children § 36 et seq. 

juvenile (now children's) court. That court may, in its discre- Marriage as affecting jurisdiction of juvenile court over 
tion, allow the juvenile. to be treated as an adult, and taken delinquent or dependent children, 14 A.L.R.2d 336. 

before another court of competent jurisdiction, but all cases Civil or criminal nature of proceedings, 438 A.L.R.2d 
of traffic violations by juveniles must first be submitted to 1128, 

the juvenile (now children's) court, as that court has exclu- Homicide by juvenile as within jurisdiction of juvenile 
sive original jurisdiction. 1959-60 Op, Att'y Gen. No. 60-199. court, 48 A.L.R.2d 663. 

Apprehension for violation of state law or pro- Age of child at time of alleged offense or delinquency, or 
hibited habitual conduct. — Juvenile Code (now Chil- at time legal proceedings are commenced, as criterion of 
dren's Code) does not authorize the apprehension and jurisdiction of juvenile court, 89 A.L.R.2d 506. 
holding of juveniles unless a state law is. violated or the * Jurisdiction or power of juvenile court to order parent 
juvenile is charged with habitual conduct specifically pro- of juvenile to make restitution for juvenile's offense, 66 
hibited. 1959-60 Op. Att'y Gen. No. 59-52 (rendered under A.L.R.4th 985. 
prior law). State court's authority, in marital or child custody pro- 

Allegation of habitual conduct by officer. — It is ceeding, to allocate federal income tax dependency ex- 
a practical impossibility for an apprehending officer to emption for child to noncustodial parent under § 152(e) 
truthfully allege habitual conduct in the case of a run- of the Internal Revenue Code (26 USCS § 152(e)), 77 
away, except, of course, where the juvenile's past record A.L.R.4th 786. 
is, in fact, known and can be presented. 1959-60 Op. Att'y 43 C.J.S. Infants.§ 6, 


Gen, No. 59-52 (rendered under prior law). 


32A-1-9, Venue and transfer. 


A. Proceedings in the court under the provisions of the Children's Code shall begin in the 
county where the child resides, or in the case of an eligible adult pursuant tothe’ Fostering Con- 
nections Act [Chapter 32A, Article 26 NMSA 1978], where the eligible adult resides. If delinquency 
is alleged, the proceeding may also be begun in the county where the act constituting the alleged 
delinquent act occurred or in the county in which the child is detained. Neglect, abuse, family in 
need of court-ordered services or mental health proceedings may also begin in the county where 
the child is present when the proceeding is commenced. A transfer may be made if the residence of 
the child or eligible adult changes or for other good cause, : 

B. In neglect, abuse, family in need of court-ordered services or adoption proceedings for the 
placement of an Indian child, the court shall, in the absence of good cause to the contrary, transfer 
the proceeding to the jurisdiction of the Indian child's tribe upon the petition of the Indian child's 
parent, the Indian child's guardian or the Indian child's tribe. The transfer shall be barred if there 
is an objection to the transfer by a parent of the Indian child or the Indian child's tribe. 


~ History: 1978 Comp., § 32A-1-9, enacted by Laws Subsections B and C and redesignated former Subsection 
1998, ch. 77, § 18; 1999, ch. 196, § 1; 2005, ch. 189, § 5; D as Subsection B; and deleted former Subsection D. 
2020, ch. 52, § 1, ' The 2005 amendment, effective June 17, 2005, 
' The 2020 amendment, effective May 20, 2020, revised changed "custodian" to "guardian" in Subsection D. 
certain venue and transfer of venue provisions for pro- The 1999 amendment, effective July 1, 1999, inserted 
ceedings under the Fostering Connections Act; in Subsec- "or after" in the second sentence of Subsection C, in Sub- 
tion A, after "where the child resides", added "or in the section D, inserted "Indian" preceding "child's parents" in 
case of an eligible adult pursuant to the Fostering Connec- the first sentence, and "Indian" preceding "child or" in the 
tions Act, where the eligible adult resides", and added "A third sentence, 


transfer may be made if the residence of the child or eligi- 
ble adult changes or for other good cause"; deleted former 
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ANNOTATIONS 


Decisions under. prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-138 NMSA 1978 have been included in the an- 
notations to this section. 

Transfer barred. — Where a transfer of jurisdiction 
to tribal court was raised for the first time on appeal, ap- 
plication of the statute was not allowed because the issue 
was not. properly preserved. State ex rel.-Children, Youth 
& Families Dep't v. Andrea M,, 2000-NMCA-079, 129 N.M. 
512, 10 P.3d 191. 

Intent of section. — The legislature intended to cre- 
ate a mechanism which would allow both the children's 
court and the district court to exercise full subject mat- 
ter. jurisdiction in criminal matters. State v. Garcia, 
1979-NMSC-049, 93 N.M. 51, 596 P.2d 264. 

District court was required to send matter to 
children's court if defendant was not adult when the 
offense charged allegedly was committed. State v. Doe, 
1980-NMCA-147, 95 N.M. 88, 619 P.2d 192. 


32A-1-10. Petition; who may sign. 


CHILDREN'S CODE 


32A-1-11 


Remand from state district court to children's 
court. — On habeas corpus petitions by state prisoners, 


- the federal courts are concerned only with basic consti- 
* tutional questions, and whether a juvenile under New 


Mexico law'is entitled to a remand from the state district 
court to the juvenile (now children's) court because of de- 
fects in the waiver of jurisdiction presents a procedural 
question ordinarily to be determined by the New Mexico 
courts. Salazar v. Rodriguez, 371 F.2d 726 (10th Cir. 1967). 

Traffic offenses not deemed delinquent acts. — 
Municipal and magistrate courts can exercise jurisdiction 
over children for traffic offenses which are not designated 
delinquent acts under the Children's Code. 1972 Op. Att'y 
Gen. No. 72-34. 

Extradition of juveniles from another state. 1973 
Op. Att'y Gen. No.'73-14 (rendered under prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Juris- 
diction of another court over child as affected’ by assump- 
tion of jurisdiction by juvenile court, 11 A:L.R. 147, 78 
A.L.R. 817, 146 A.L.R, 1153. 

Authority of court to order juvenile delinquent incarcer- 
ated in adult penal institution, 95 A.L.R.3d 568. 


A. A petition initiating proceedings pursuant to the provisions of Chapter 32 [32Al, Article 2, 
3B, 4 or 6 NMSA 1978 shall be signed by the children's court attorney. 

B. An affidavit for an ex-parte custody order may be signed by any person who has Sepecnstet 
of the facts alleged or is informed of them and believes that they are true. 


History: 1978 Comp., § 32A-1-10, enacted by Laws 
1998, ch. 77, § 19. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
32-1-18 NMSA 1978 have been included in the annota- 
tions to this section. 

Petition held insufficient. — The district court 
erred in applying the provisions of the Probate Code to 


32A-1-11.. Petition; form and content. 


appellees' application for guardianship and in adjudi- 
cating the child to be neglected under procedural provi- 
sions outside the provisions of the Children's Code, be- 
cause the petition alleging neglect, seeking removal of 
the child from the mother's custody and the appointment 
of guardians did not comply with the provisions of for- 
mer Sections 32-1-17 and 32-1-18 NMSA 1978 (now Sec- 
tions 32A-2-8 and 32A-1-10 NMSA 1978). In re Guard- 
ianship of Lupe C., 1991-NMCA-050, 112 N.M. 116, 812 
P.2d 365. 


. A petition initiating proceedings pursuant to the provisions of Chapter 32A, Article 2, 3B, 4 or 6 


NMSA 1978 shall be entitled, "In the Matter of 


16g one ,a child", and shall set forth with specificity: 


A. the facts necessary to invoke the jurisdiction of the court; 
B._ if violation of a criminal statute or other law or ordinance is alleged, the citation to the ap- 


propriate law; 


C. the name, birth date and residence address of the child; 

D. the name and residence address of the parents, guardian, custodian or spouse, if any, of the 
child; and if no parent, guardian, custodian or spouse, if any, resides. or can be found within the 
state or if a residence address is unknown, the name of any known adult relative residing within 
the state or, if there be none, the known adult relative residing nearest to the court; 

E. whether the child is in custody or detention pursuant to the Delinquency Act [Chapter 32A, 
Article 2 NMSA 1978] and, if so, the place of custody or detention and the time the child was taken 


into custody; 


F. whether the child is an Indian child and, if so, any additional information required pursuant 
to the Indian Family Protection Act [82A-28-1 to 32A-28-42 NMSA 1978]; and 

G. if any of the matters required to be set forth by this section are not known, a statement of 
those matters and the fact that they are not known. . 


History: 1978 Comp., § 82A-1-11, enacted by Laws 
1993, ch. 77, § 20; 2005, ch. 189, § 6; 2022, ch. 41, § 46. 


Cross references. — For the Supreme Court approved 
form, see Children's Court Rule 10-101 NMRA, 
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The 2022 amendment, effective July 1, 2022, amended 
an existing provision that listed items of information re- 
quired to be set forth in petitions initiating delinquency 
proceedings, family in need of court-ordered services 

roceedings, or child abuse and neglect proceedings to 
nelude "any additional information required pursuant 
o the Indian Family Protection Act; and in Subsection 
, added "and, if so, any additional information required 
ursuant to the Indian Family Protection Act". 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection E that a petition shall set forth 
whether the child is in custody or detention pursuant to 
the Delinquency Act and the place of custody or detention. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-19 NMSA 1978 have been included in the an- 
notations to this section. 

Neglect proceeding without final judgment does 
not bar termination proceeding. — Since neglect 


GENERAL PROVISIONS 


32A-1-13 


proceedings do not result in a final judgment on the mer- 
its, the department is not barred under the "judgments" 
rule from later bringing termination proceedings. In re 
Doe, 1982-NMCA-115, 98 N.M. 442, 649 P.2d 510, over- 
ruled by State v. Roper, 1996-NMSA-078; 122 N.M. 126, 
921 P.2d 322. 

Petition held insufficient. — Petition alleging that 
child had committed a delinquent act but not alleging that 
the child was in need of care or rehabilitation was insuffi- 
cient to confer jurisdiction upon the children's court, since 
delinquency requires a showing that both elements exist. 
In re Doe, 1975-NMCA-002, 87 N.M. 170, 531 P.2d 218 (de- 
cided under prior law). 

Law reviews. — For comment, "The reacdetns of the 


‘Press vs. The Confidentiality Provisions in the New Mex- 


ico Children's Code," see 4 N.M.L, Rev. 119 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Juvenile Courts and Delinquent and Dependent 
Children § 36 et seq. 

43 C.J.S. Infants §§ 93, 99. 


32A-1-12. Summons; issuance and content; waiver of service. 


A. After a petition has been filed, summonses shall be issued and served pursuant to children's 


court rule. 


B. The summons shall require the persons to whom directed to appear personally before the 
court at the time fixed by the summons to answer the allegations of the petition. The summons 
shall advise the parties of their right to counsel under the Children's Code and shall have attached 


to it a copy of the petition. 


C. The court may endorse upon the summons an order directing the parent, guardian, custo- 
dian or other person having the physical custody or control of the child to bring the child to the 


hearing. 


D. If it appears from any sworn statement presented to the court that the child needs to be 


placed in detention, the judge may endorse on the summons an order that an officer serving the 
summons shall at once take the child into custody and take the child to the place of detention 
designated by the court, subject, however, to all of the provisions of the Children's Code relating 
to detention criteria and post-detention proceedings and the rights of the child in regard thereto. 
E. A party other than the child may waive service of summons by written stipulation or by vol- 
untary appearance at the hearing. If the child is present at the hearing, the child's counsel, with the 
consent of the parent, guardian or custodian, may waive service of summons in the child's behalf. 


History: 1978 Comp., § 32A-1-12, enacted by Laws 
1993, ch. 77, § 21; 1995, ch. 206, § 6. 

Cross references, — For rule governing summons in 
the Children's Court, see Rule 10-103 NMRA. 

The 1995 amendment, effective July 1, 1995, in Sub- 
section A, substituted "and served pursuant to children's 
court rule" for specific directions for proper service. 


ANNOTATIONS 


Decisions under prior law. — 
larity of the provisions, annotations decided under former 
Section 32-1-20 NMSA 1978 have been included in the an- 
notations to this section. 

Age reference is to years of age, not mental age. 
— The numerous references to age in the Children's Code 
are references to years of age, not mental age, State v. Doe, 


32A-1- 13. Summons; service. 


In light of the simi- 


1982-NMCA-028, 97 N.M. 598, 642 P.2d 201, cert. denied, 
98 N.M. 50, 644 P.2d 1039. 

Children's court attorney provides notice, — A 
fair implication from the Children's Code's structure and 
language, especially in light of the customary practice of 
law, is that the children's court attorney who files the peti- 
tion bears the burden of providing notice to the parties. 
Martinez v. Mafchir, 35 F.3d 1486 (10th Cir, 1994). 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L. Rev, 331 (1976). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Juvenile Courts and Delinquent and Dependent 
Children § 36 et seq. 

43 C.J.S. Infants §§ 938, 99. 


A. Ifa party to be sedvet with a summons can be fodhd within the state, the summons shall 
be served upon the party as provided by the Rules of Civil Procedure for the District Courts at 
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least forty-eight hours before the hearing, except that for a child party to an action pursuant to the 
Abuse and Neglect Act [32A-2-1 NMSA 1978], service shall be on the child's guardian ad litem or 
attorney and not personally pursuant to children's-court rule. 

B. Ifa party to be served is within the state and cannot be ede but the bantty's address is 
known, service of the summons may be made by mailing a copy of the summons to the party by 
certified mail at least fifteen days before the hearing. 

C. Ifafter reasonable effort a party to be served cannot be found, or-address ascertained, within 
or without the state, the court may order service of the summons by publication in accordance with 
the provisions of Rule 1-004 of the Rules of Civil Procedure for the District Courts, in which event 
the hearing shall not be less than five days after the date of last publication. 

D. The court may authorize the payment from court funds of the costs of service and of necessary 
travel expenses incurred by persons summoned or otherwise required to appear at the hearing. 


History: 1978 Comp., § 32A-1-18, enacted by Laws 
1998, ch. 77, § 22; 1995, ch. 206, § 7; 2005, ch. 189, § 7. 

Cross references. — For process and service, see Rules 
1-004 and 1-005 NMRA. 

For process and service in the Children's Court, see 
Rules 10-103 to 10-106 NMRA. 

The 2005 amendment, effective June 17, 2005, 
changed the statutory reference to the Abuse and Neglect 
Act and required service to be made on the child's guard- 
ian ad litem and attorney in Subsection A. 

The 1995 amendment, effective July 1, 1995, added 
the proviso at the end of Subsection A beginning "except 
that", 


32A-1-14. Repealed. 


Repeals. — Laws 2022, ch: 41, § 71 repealed 32A-1-14 
NMSA 1978, as enacted by Laws 1993, ch. 77, § 23, relat- 


ANNOTATIONS 


Children's court attorney provides notice. — A 
fair implication from the Children's Code's structure and 
language, especially in light of the customary practice of 
law, is that the children's court attorney who files the peti- 
tion bears the burden of providing notice to the parties. 
Martinez v. Mafchir, 35 F.3d 1486 (10th Cir, 1994). 

Law reviews. — For survey, "Children's Court Practice 


~ in Delinquency and Need of Supervision Cases Under the 


New Rules," see 6 N.M.L. Rev. 331 (1976). 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Service 


_ of process, 90 A.L.R.2d 293. 


provisions of former section, see the 2021 NMSA 1978 on 
NMOneSource.com. 


ing to notice to Indian tribes, effective July 1, 2022, For 


32A-1-14.1. Determination of whether a child is an Indian child. 


A. Ifachild is taken into custody by the department, the department shall make active efforts 
to determine whether there is reason to know the child is an Indian child. 

B. At the beginning of every proceeding under the Children's Code [Chapter 32A NMSA 197 8], 
the court shall make a written determination as to whether the Indian Family Protection Act ap- 
plies to the case. 

C, At the commencement of any hearing in a child custody proceeding, the court shall deter- 
mine whether the child is an Indian child by asking, on the record, each individual present on the 
matter whether the individual knows or has reason to know that the child is an Indian child. If no 
individual present at the hearing knows or has reason to know that the child is an Indian child, 
the court shall instruct each party to inform the court immediately if the individual later receives 
information that provides reason to know that the child is an Indian child. 

D. Acourt has reason to know that a child is an Indian child if: 

(1). an Indian tribe asserts that the child may be eligible for membership; 

(2) any party in the proceeding, officer of the court involved in the proceeding or an Indian 
organization informs the court that the child is an Indian child; 

(3) any party at the hearing, officer of the court present at the hearing, Indian tribe or In- 
dian organization informs the court that information has been discovered indicating that the child 
is an Indian child; 

(4) the child indicates to the court that the child is an Indian child; 

(5) the court is informed that the domicile or residence of the child, the child's parent, the 
child's guardian or the child's Indian custodian is on a reservation or in an Alaska native village; 

(6). the court is informed that the child:is or has been under the jurisdiction of a tribal 
court; 
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(7) the court is informed that the child or the child's parent possesses an identification 
card or other record indicating membership in an Indian tribe; 

(8). testimony or documents presented to the court indicate that the child may be an In- 
dian child; or 

(9) any other indicia provided to the court or within the court's knowledge indicate that 
the child is an Indian child. 

EK. Ifa court has reason to know that a child is an Indian child but does not have ‘sufficient 
evidence to determine whether the child is an Indian child, the court shall: 

(1) treat the child as an Indian child until the court determines, on the record, that the 
child is not an Indian child; and . 

(2) require the department or another party to submit a report, declaration or testimony 
on the record that the department or other party made active efforts to identify and work with all 
of the Indian tribes of which there is reason to know the child may be a member or be eligible for 
membership to verify whether the child is an Indian child. 

F. As used in this section, "Indian organization" means a group, association, partnership, cor- 
poration or other legal entity owned or controlled by Indians, or a majority of whose members are 
Indians. 


History: Laws 2022, ch. 41, § 48. Applicability. — Laws 2022, ch. 41, § 73 provided that 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws the provisions of Laws 2022, ch. 41 apply to all cases filed 
2022, ch. 41, § 43 effective July 1, 2022. , on or after July 1, 2022. 


32A-1-15. Release or delivery from custody. 


In all cases begun pursuant to the provisions of the Children's Code, when.a child is taken into 
custody, the'child shall be released to the child's parent, guardian or custodian in accordance with 
the conditions and time limits set forth in the Children's Court Rules and Forms. 


History: 1978: Comp., § 832A-1-15, enacted by Laws Cross references, — For-the Children’ s Court Rules, 
1993, ch. 77, § 24. see Rule 10-101 NMRA et seq. 


82A-1-16. Basic rights. 


A. Achild subject to the provisions of the Children's Code is entitled to the same basic rica 
as an adult; except as otherwise provided in the Children's Code. 

B. A person afforded rights under the Children's Code shall be advised of those rights at that 
person's first appearance before the court on a petition under the Children's Code. 

C. An eligible adult retains all of the basic rights of an adult while receiving services pursuant 
to the fostering connections program. 


History: 1978 Comp., § 32A-1-16, enacted by Laws enforcement officers or the other children involved. State 


1998, ch. 77, § 25; 2019, ch. 149, § 11. v. Doe, 1977-NMCA-124, 91 N.M. 232, 572 P.2d 960, cert. 
Cross references. — For the definition of "eligible denied, 91 N.M. 249, 572 P.2d 1257 (1978). 
adult", see 32A-26-2 NMSA 1978. The policy behind Rule 22(d), N.M.R. Child. Ct. (now 
The 2019 amendment, effective June 14, 2019, pro- 10-211 NMRA), is that every child has the right to be rep- 
vided that an "eligible adult", as defined in the Fostering resented by an attorney and that a child is not capable 
Connections Act, retains all of the basic rights of an adult of making a knowing and intelligent waiver of that right. 
while receiving services pursuant to the fostering connec- State v. Doe, 1980-NMCA-179, 95 N.M. 302, 621 P.2d 519. 
tions program; added new Subsection C, Statements made before advised by counsel in- 
admissible. — Where the statements of the defendant, 
ANNOTATIONS ‘a child, show he believed in the truth of statements wit-. 


Decisions under prior law. — In light of the simi- nesses ‘made to the police, the defendant's statements 


larity of the provisions, annotations decided under former were made to the police after the police took him into cus- 


Section 32-1-27 NMSA 1978 have been included in the an- tody and at a time when he was not advised by counsel, 
nate tintin te tise aeetian: and under this section the statements were inadmissible. 


Child's right to counsel is the right to have counsel State v. Doe, SN ipck haee p 91 pt ch He ome 
present at any proceeding when the child is a partici- Right not applicable to volunteered state- 
pant; the right to counsel does not extend to a probation ments or statements not requiring Miranda warnings, 


' : : such as answers to threshold questioning. Doe v. State, 
officer's conference with another probation officer, law 1984-NMSC-001, 100 N.M. 579, 673 P.2d 1312, 


at 
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Children's court's failure to appoint guardian not 
jurisdictional. — In a proceeding to terminate a minor 


mother's parental rights, the failure of the children's court " 


to appoint a guardian‘ad litem for the mother did not de- 
prive the court of jurisdiction since the court appointed 
counsel to represent her pursuant to Rule 1-017C NMRA. 
State ex rel. Children, Youth & Families Dep't v. Lilli L., 
1996-NMCA-014, 121 N.M. 376, 911 P.2d 884, 

Fourth. amendment applicable to proceedings. 
— United States Const., amend. IV, rights of persons to 
be secure against unreasonable searches and seizures, 


has been expressly applied to juvenile proceedings in this . ’ 


state. Doe v. State, 1975-NMCA-108, 88 N.M. 347, 540 P.2d 
827, cert. denied, 88 N.M,. 318, 540 P.2d 248; State v. Doe, 
1979-NMCA-082, 938 N.M. 148, 597 P.2d 1183. 

Children require opportunity to be heard. — Since 
the children's court made a dispositional ruling without 
giving the attorney for the children an opportunity. to 


be heard, and since the attorney nevertheless sought to’ 


speak on behalf of the children, but the children's court 
interrupted and effectively denied the children the op- 
portunity to be heard, the portions of the judgments 
committing each of the children to the department of cor- 
rections (now corrections department) were vacated to 
afford the children an opportunity to be,heard before a 
new dispositional judgment is to be entered. State v. Doe, 
1977-NMCA-050, 90 N.M. 404, 564 P.2d 207. 

A child has the right to address the children's court be- 
fore disposition; the children's court should offer a child 


the opportunity to address the court before pronouncing _ 


sentence. State v. Ricky G., 1990-NMCA-101, 110° N.M. 
646, 798 P.2d 596. 

Court has discretionary power to accept or re- 
fuse admission. by child, and so it is not an abuse of 
discretion to refuse to accept the admission when the con- 
sequence of such an acceptance would foreclose transfer, 
State v. Doe, 1978-NMCA-025, 91 N.M. 506, 576 P.2d 11387. 

Prior inconsistent statement not admissible 
for impeachment. — In.a delinquency proceeding, 
the state was prohibited from introducing for impeach- 
ment purposes a prior inconsistent statement made by a 
youth the night of his arrest. State v. Santiago Rene O., 
1991-NMCA-139, 113 N.M. 148, 823 P.2d 948. 

No reversal where court fails to advise of rights. 
— Although the court has a statutory obligation to advise 
children before it of their rights under the Children's Code 
and other laws at each separate appearance, that obliga- 
tion must be read in light of the legislative purposes ex- 
pressed in the code, and since the child did not claim any 


prejudice nor claim. that he was not otherwise advised by. . 


his attorney of his constitutional or other legal rights, the 
appellate court would not reverse a commitment order for 
failure of the trial court to advise the child of his rights. In 
re Doe, 1975-NMCA-124, 88 N.M. 481, 542 P.2d 61. 

Waiver of right must be done intelligently. — 
Waiver of a right created by the constitution, a statute 
or a court-promulgated rule must be done intelligently 
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and knowingly if the right is to be denied the one claim- 
ing it. State ex rel. Dep't of Human Servs. v, Perlman, 
_ 1981-NMCA-076, 96 N.M. 779, 635 P.2d 588. 

Admission of ‘child's statementis reversible error. 
— Admission of statements made by a child under age 15 
against that child at a hearing to adjudicate delinquency 
is reversible error. State v. Jonathan M., 1990-NMSC- 046, 
109 N.M. 789, 791 P.2d 64. . 

Right to disqualify judge. — The disqualification 
statute (Section 38-3-9 NMSA 1978) applies to children's 
court proceedings, and a party to a children's court pro- 
ceeding is entitled to disqualify the children's court judge. 
Smith v. Martinez, 1981-NMSC-066; 96'N.M. 440, 631 P,2d 
1308, 

Law reviews. — For comment, "The Freedom of the 


Press vs. The Confidentiality Provisions in the New Mex- 


-ico Children's Code," see 4 N.M.L. Rev. 119 (1973), 


For survey, "Children's Court Practice in Delinquency 
and Need of Supervision Cases Under the New Rules," see 
6 N.M.L. Rev. 331 (1976). 

For article, "Children's Waiver. of Miranda Rights and 
the Supreme Court's Decisions in Parham, Bellotti, and 
Fare," see 10 N.M.L. Rev. 379 (1980), r 

For article, "Child Welfare Under the Indian Child Wel- 
fare Act of 1978: A New Mexico Focus," see 10 N.M.L. Rev. 
413 (1980). 

For note, "Children's Code - Neglect - State ex rel. 
Health & Social Services Department v. Natural Father," 
see 12 N.M.L. Rev. 505 (1982). 

For comment, "The Right to Be Present: Should It Ap- 
ply to the Involuntary Civil Commitment Hearing," see 17 
N.M.L. Rev. 165 (1987). 

For note, "Criminal Procedure - The Fifth Amendment 
Privilege Against Self-Incrimination Applies to Juveniles 
in Court-Ordered Psychological Evaluations: State v. 
Christopher P.," see 23 N.M.L. Rev. 305 (1998). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d.Juvenile Courts and Delinquent:and Dependent 
Children § 75 et seq. 

Duty to advise accused as to right to assistance of coun- 
sel, 3 A.L.R.2d 1003. 

Right to and appointment of counsel in juvenile court 
proceedings, 60 A.L.R.2d 691; 25 A-L.R.4th 1072. 

Jury trial in juvenile court Bee aeney proceedings, 
right to, 100 A.L.R.2d 1241. 

Bail: right to: bail in proceedings in ‘umeenste courts, 53. 
A,L.R.3d 848, 

‘Applicability of double jeopardy to juvenile court Luge 
ceedings, 5 A.L:R.4th 234, 9 

Right of juvenile court.defendant-to be ratfeegeatted dor 
ing court proceedings by parent, 11 A,L.R.4th 719. 

Validity and efficacy of minor's waiver of right to coun- 
sel - modern cases, 25 A.L.R.4th 1072. 

Coercive conduct by private person as affecting admis- 
sibility of confession under state statutes or constitutional 
provisions-post-Connelly cases, 48 A.L.R.5th 555. - 

43 C,J.S. Infants § 96. 


hs 


A. Any party may appeal from a judgment of the court to the court of appeals in the manner 
provided by law. The appeal shall: be heard by the court of appeals upon the files, records and 
transcript of the evidence of the court. Absent an order of the appellate. court, files and records 
that are required to be kept confidential and closed to the public, pursuant to any provision of the 
Children's Code shall be kept confidential and closed to the public on appeal. 

B. The appeal to the court of appeals does not stay the judgment appealed from, but the court 
of appeals may order a stay upon application and hearing consistent with the provisions of the 
Children's Code if suitable provision is made for the care and custody of the child. If the order 
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appealed from grants the legal custody of the child to or withholds it from one or more of the par- 
ties to the appeal, the appeal shall be heard at the earliest practicable time. 

C.. If the court of appeals does not dismiss the petition and order the child released, it.shall 
affirm the court's judgment or it shall modify the court's judgment and remand the child to the 
jurisdiction of the court for disposition consistent with the appellate court's decision on the appeal. 
Any party may appeal to the supreme court in the manner provided by law. 

D. A child who has filed notice of appeal shall be furnished a transcript of the proceedings, 
or as much of it as is requested, without cost upon the filing of an affidavit that the child or the 
person who is legally responsible for the care and support of the child is financially unable to pur- 
chase the transcript. 

E. Appeals from the court to the court of appeals shall proceed in use atiGe with time limits 
to be established by the supreme court. 

F. Appeals:from a tribal court order shall proceed pursuant to tribal law to an appropriate 
tribal court. 


History: 1978 Comp., § 32A-1-16, enacted by Laws finding, because under 39-3-7 NMSA 1978, any aggrieved 


1993, ch. 77, § 26;.1995, ch. 22, § 1; 1995, ch. 206, § 8; party, in any special statutory proceeding in the district 
1999, ch. 195, § 1. court, may appeal the entry of any final judgment or de- 
Cross references. — For appeals from the Children's cision, or any final order after entry of judgment which 
Court, see the Rules of Appellate Procedure, 12-101 affects substantial rights, and in this case, the:state was 
NMRA. an aggrieved party and proceedings under the Children's 
The 1999 amendment, effective July 1, 1999, in Sub- Code are special statutory proceedings. State v. Nehe- 
section A rewrote the last sentence, which formerly read miah G., 2018-NMCA-034, cert. denied. 
"The name of the child shall not appear in the record on Standing to appeal. — The children, youth and 
appeal". families department has standing to appeal the judg- 
The 1995 amendment, effective July 1, 1995, deleted ment of disposition of a child that is placed in its custody. 
"children's" preceding "court" in Subsactiona A, C, and E State ex rel. Children, Youth & Families Dep't v. Paul G., 
and added Subsection F. Laws 1995, ch. 22, § 1, éffective 2006-NMCA-038, 189 N.M. 258, 131 P.3d 108. 
June 16, 1995, also amended this section, The section was Right to court-appointed counsel, — Mother had a 
set out as amended by Laws 1995, ch. 206, § 8. See 12-1-8 right to court-appointed counsel on appeal of a decision 
NMSA 1978. terminating her parental rights and counsel had an obli- 
gation to present her issues in accordance with the guide- 
ANNOTATIONS lines set forth in State v, Franklin, 78 N.M. 127, 428 P.2d 
» Section 39-3-8 NMSA 1978 governs interlocutory ap- 982 (1967). State ex rel, Children, Youth'& Families Dep't 
peals of suppression of evidence orders from a children's v, Alice P., 1999-NMCA-098, 127 N.M. 664, 986 P.2d 460, 
court, State v, Jade G., 2007-NMSC-010, 141 N.M. 284, __ cert. denied, 127 NM. 391, 981 P.2d 1209. 
154 P3d 659. State questioning legal sufficiency of its own 
Decisions under prior law. — In light of the simi- pleadings. — The state's appeal of the children's court or- 
larity of the provisions, annotations decided under former der continuing a child on probation and granting her equal 
Section 32-1-39 NMSA 1978 have been included in the an- custody to one not a parent presented the anomalous situa- 
notations to this sectidnh - tion of the state questioning the legal sufficiency of its own 
While appeal of abuse and neglect adjudication pleadings, but it would be, entertained since proceedings 
is pending, the children's court has jurisdiction to take concerning the custody of minors are not adversary, and the 
further action in the case. State ex rel. Children, Youth court therein is not merely an arbiter but an advocate seek- 
& Families Dept. v. Frank G., 2005-NMCA-026, 137 N.M. ing to protect the welfare and interests of the minor. Jn re 
137;:108.P.3d 543, aff'd, 2006:NMSC-019, 139 N.M. 459, “Dee, 1975-NMCA-131, 88,N.M. 505, 542 Pad 1195, 
134 P3d 746. Clerk of. court of appeals deletes child's name, 
Subsection A allows any arty to appeal as pro- — The clerk of the court of appeals is directed to de- 
vided by law. State v. Jade G., 2005-NMCA-019, 137 N.M. oe the no ie from all sche in this Lett ae 
; substitu e fictitious name of."John Doe." In re Doe, 
ee a, akat 584, aff'd, 2007NMSC-010, 141 NM. 284, 1973-NMCA-141, 85 N.M. 691, 516 P.2d 201 (see Rule 12- 
State has right to appeal judgments of the children's 305 NMRA). : 
court. State v. Doe, 1978-NMCA-124, 92 N.M. 354, 588 Stay from prosecution should be granted in 
P.2d 555, cert. denied, 92 N.M. 353, 588 P.2d 554 (1979). appeal from order transferring juvenile to dis 


trict court to stand trial as an adult. State v. Greg R., 


" U _ : 
Appeals in the manner provided by law" inter 1986-NMCA-096, 104 N.M. 778, 727 P.2d 86, cert. denied, 


preted. — This section does not create a right to ap- 
peal, but requires a determination of whether the appeal 104 N.M. 761, 726 P.2d 1391, 
is authorized by another statute. State v. Nehemiah G., Effect of no application for stay of tr ansfer order. 
2018-NMCA-034, cert. denied.. — An order transferring a juvenile from the children's 
Where child pleaded guilty to two counts of second- court to the district court is a "judgment"; thus, having 
degree murder and three counts of intentional child ” failed to request a stay, the defendant waives any impedi- 
abuse resulting in death for shooting and killing his fa- ment to the state's obtaining a grand jury indictment of 
ther, mother, and three younger siblings, and where the the defendant pending appeal of the order, State v, Hovey, 
state appealed the children's court judge's finding that the ENT Nia etait se rete we ve P.2d ae t 
state failed to prove that child is not amenable to treat- ssue of parental rights to be raised by parent. of 
ment or rehabilitation as a child in available facilities, the The state, prosecuting the probation revocation petition o 


. : ' : \ ~ achild in need of supervision, can appropriately challenge 
state was authorized to appeal the children's court judge's i ennsataioes eegrisemstatcianetie: teilieccrruntiiael wince 
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those custody arrangements and thus their effect on pa- found to be a dependent and neglected child, a ward of the 
rental rights are of limited duration, the issue of parental court, and place it under the control and direction of New 
rights is one to be raised by the parent and not by the - Mexico department of public welfare (now human services 
state; a violation of due process can be urged only by those ~ department), leaving temporary custody of the child with 
who can show an impairment of their rights in the appli- the adoptive parents pending further order of the court, 
cation of the statute to them. In,re Doe, 1975-NMCA-131, the order was interlocutory in nature and the supreme 
88 N.M. 505, 542 P.2d 1195. court was without jurisdiction to review it. In re Adoption 
Court's discretion not to be disturbed absent of Helms, 1955-NMSC-024, 59 N.M. 177, 281 P.2d 140. 
showing of abuse. — Exercise of the court's discretion Review of best interests determination. — The 
should not be disturbed on appeal in the absence of a best interests determination of the children's court at- 
showing of manifest abuse. In re Doe, 1975-NMCA-131, 88 torney is subject to judicial review by the children's court 
N.M. 505, 542 P.2d 1195. and by the New Mexico court of appeals. State v. Doe, 
Supreme court review on appeal or writ of error. 1982-NMCA-065, 97 N.M. 792, 643 P.2d 1244. 
— A proceeding under. act relating to dependent and ne-. Exhibits on appeal. — Where a child sexual abuse 
glected children was not a special proceeding, but was a victim had difficulty expressing herself about the offense, 
civil action, and the judgment therein was reviewable in a stick figure drawing made by the court together with 
the supreme court on appeal or writ of error. Blanchard v. the victim's testimony, was evidence considered by the 
State ex rel. Wallace, 1925-NMSC-018, 30 N.M. 459, 238 children's court in formulating its decision and was prop- 
P. 1004. erly included in the record on appeal. State v. Benny E., 
Transfer order may be summarily affirmed. — 1990-NMCA-052, 110 N.M. 237, 794 P.2d 380. 
Summary affirmance was due on order transferring a ju- Release of child's name. — A law enforcement agency 
venile from children's court to be tried as an adult even is not prohibited from releasing to the public the names 
though juvenile filed a timely memorandum in opposition of juveniles who have been arrested for criminal acts and 
to affirmance, and though continuing to contest sum- the charges for which they were arrested: 1987 Op. Att'y 
mary disposition, he provided no reasons why the sum- Gen. No. 87-29 ( now Section 32A-2-32 NMSA 1978). 
mary disposition should not be made. State v. Greg R., Law reviews. — For comment, "Poteet v. Roswell Daily 
1986-NMCA-096, 104 N.M. 778, 727 P.2d 86, cert. denied, Record, Inc:: Balancing First Amendment Free Press 
104 N.M. 761, 726 P.2d 1391. Rights Against a Juvenile Victim's Right to Privacy," see 
Supreme court without jurisdiction to review in- 10 N.M.L. Rev. 185 (1979-1980). 
terlocutory order. — Where in an adoption proceeding Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 rch 
based upon written consent of the parents to the adop- Jur. 2d Juvenile Courts and Delinquent and Dependent 
tion of their infant child, the trial court granted the par- Children § 118 et seq. 


ents' motion to withdraw their previous consent, and at 43 C.J.S, Infants § 101. 
the same time retained jurisdiction to declare the child 


32A-1-18. Procedural matters. 


A. When it’ appears from the facts during the course of any proceeding under the Children's 
Code that some finding or remedy other than or in addition to those indicated by the petition or 
motion are appropriate, the court may, either on motion by the children's court attorney or that 
of counsel for the child, amend the petition or motion and proceed to hear and determine the ad- 
ditional or other issues, findings or remedies as though originally properly sought. 

B. Upon application of a party, the court shall issue, and upon its own motion the court may 
issue, Subpoenas requiring attendance and testimony of witnesses and the production of records, 
documents or other tangible objects at any hearing. 

C. Subject to the laws relating to the procedures therefor and the limitations thereon, the court 
may punish a person for contempt of court for disobeying an order of the court or for obstructing or 
interfering with the proceedings of the court or the enforcement of its orders. 

D. In any proceeding under the Children's Code, either on motion of a party or on the court's 
own motion, the court may make an order restraining the conduct of any party over whom the 
court has obtained jurisdiction if: 

(1) the court finds that the person's conduct is or may be detrimental or harmful to the 
child and will tend to defeat the execution of any order of the court; and 

(2) due notice of the motion and the grounds therefor and an opportunity to be heard 
thereon have been given to the person against whom the order is directed. | 

EK. In any proceeding under the Children's Code, the court may allow a party or witness to the 
proceeding to participate by the use of electronic communications, consistent with the rights of all 
parties to the proceeding and pursuant to rules promulgated by the supreme court. 


History: 1978 Comp., § 32A-1-18, enacted by Laws The 1995 amendment, effective July 1, 1995, deleted 


1993, ch. 77, § 27; 1995, ch. 206, § 9. "provided all necessary parties consent" following "peti- 
Cross teferences. — For subpoenas in the Children's tion or motion and" in Subsection A, substituted "the judg- 
Court, see Rule 10-143 NMRA, ment of disposition made" for "any order of the court" in 


Paragraph (1) of Subsection D, and added Subsection E. 
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ANNOTATIONS 


Decisions under prior law. —. In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-40 NMSA 1978 have been included in the an- 
notations to this section, 

Failure to follow statutory procedure. — Where 
the parent was charged with neglect and abandonment of 
the parent's children; at the end of the hearing, after all 
evidence had been presented, CYFD asserted in its closing 
argument that there was sufficient evidence to support a 
finding of abuse; the court considered CYFD's argument 
as a motion to amend to conform to the evidence pursuant 
to Rule 1-015 NMRA and granted-the motion to amend 
the petition to include a claim of abuse; the court did not 
hear the issue of abuse; and the court found that the par- 
ent neglected and abused the children, the parent's due 
process rights were violated by the amendment procedure 
because the court erred by relying on Rule 1-015 NMRA 
and by not holding a hearing on the abuse issue as re- 
quired by Section 32A-1-18 NMSA 1978. State ex rel. Chil- 
dren, Youth & Families Dep't v. Steve C., 2012-NMCA-045, 
277 P.3d 484. 

Children's court is empowered to enter injunc- 
tion conducive to purposes of Children's Code. Jn re Doe, 
1983-NMCA-025, 99.N.M. 517, 660 P.2d 607.. 

Children's court had statutory authority to order 
therapy for a child, even though the court found that the 
child was neither abused nor neglected, where the facts 
indicated that the case itself caused a need for the child to 
require counseling. State ex rel. Dep't of Human Servs. v. 
Patrick R., 1986-NMCA-116, 105 N.M. 133, 729 P.2d 1387. 

Incarceration of child in need of supervision for 
contempt. — There is no authority to incarcerate chil- 
dren in need of supervision for a probation violation after 


32A-1-19. Court costs and expenses. 
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a finding of three violations of probation. State v, Julia S., 
1986-NMCA-039, 104 N.M. 222; 719 P.2d 449. 

Accommodation availability rests with admin- 
istrators. — Availability of accommodations in state 
institution is made the controlling factor in determining 
admissions, and this question rests solely with the admin- 
istrators and not with the court, That the court may punish 
for contempt is not open to question; but, in view of what 
is later said, it is without authority to proceed against the 
administrators. Carter v, Montoya, 1966-NMSC-021, 75 
N.M. 730, 410 P.2d 951, 

Testimony by electronic communication. — 
Court should consider the following functions related to 
a witness' personal appearance in determining whether 
the allowance of testimony via electronic communica- 
tion falls within due process standards: assists the trier 
of fact in evaluating the witness’ credibility by allowing 
his or her demeanor to be observed first-hand; helps es- 
tablish the identity of the witness; impresses upon the 
witness the seriousness of the occasion; assures that 
the witness is not being coached or influenced during 
testimony; assures that the witness is not referring to 
documents improperly; and provides for the right of 
confrontation. State ex rel. Children, Youth & Families 
Dep't v. Anne McD., 2000-NMCA-020, 128 N.M. 618, 995 
P.2d 1060. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — Court's 
power to punish for contempt a child within the age group 
subject to jurisdiction of juvenile court, 77 A.L.R.2d 1004. 

Interference with enforcement of judgment in criminal 
or juvenile delinquent case as contempt, 8 A.L.R.3d 657. 

Lack of notice to contemnor at time of contemptuous 
conduct of possible criminal contempt sanctions as affect- 
ing prosecution for contempt in federal court, 76 A.L.R. 
Fed, 797. 


A. The following expenses shall be a charge upon the funds of the court upon their certification 


by the court: 


(1) reasonable compensation for services and related expenses for counsel appointed by 


the court; 


(2) reasonable compensation for services and related expenses of a guardian ad litem or a 


child's attorney appointed by the court; and 


(3) the expenses of service of summonses, notices, subpoenas, traveling expenses of wit- 
nesses and other like expenses incurred in any proceeding under. the Children's Code. 


B. A child, the family of a child or a person legally obligated to care for and support a child 
who is subject to the provisions of the Delinquency Act [Chapter 32A, Article 2 NMSA 1978] 
shall not be required to pay any court costs, expenses pursuant to Subsection A of this section, 
fees or fines. 

C.. Whenever legal Pests of an i ali idiehbed child is vested in someone other than the child's 
parents, including an agency, institution or department of this state, if the court, after notice to the 
parents or other persons legally obligated to support the child and after a hearing, finds that the 
parents or other legally obligated persons are financially able to pay all or part of the costs and 
expenses of the support and treatment, the court may order the parents or other legally obligated 
persons to pay to the custodian in the manner the court directs a reasonable sum that will cover 
all or part of the expenses of the support and treatment of the child subsequent to the entry of the 
custody order. The court may use the child support guidelines set forth in Section 40-4-11.1 NMSA 
1978 to calculate a reasonable payment. If the parents or other legally obligated persons willfully 
fail or refuse to pay the sum ordered, the court may proceed with contempt charges and the order 
for payment may be filed and if filed shall have the effect of a civil judgment. 


The 2021 amendment, effective June 18, 2021, pro- 


History: 1978 Comp., § 32A-1-19, enacted by Laws 
hibited courts from requiring children subject to the 


1993, ch. 77, § 28; 2005, ch. 189, § 9; 2021, ch. 15, § 3. 


25 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-1-20 'CHILDREN'S CODE 32A-1-21 


provisions of the Delinquency Act, or their families, to pay 1987-NMCA-045, 105 N.M. 678, 735 P.2d 1184, cert. de- 
court costs, certain expenses, fees or fines; and igh goer 8 nied, 105 N.M. 644, 735 P.2d 1150. 

rewrote Subsection B. - Guardian ad litem not entitled to attorney fees. — 

The 2005 amendment, effective rata 17, 2005, pro- ~ Guardian ad litem for‘a child appointed by the children's 

vided in Subsection A that the fees of a child’ s attorney court in an abuse and neglect proceeding was not entitled 

shall be a charge upon the funds of the court. to attorneys fees since the court did not request payment 

and since the children, youth, and families department 

ANNOTATIONS was not a "person" who could be required to pay attorney 


Decisions under prior law. — In light of the simi- fées under this section. Jn re T:B., 1996-NMCA-035, 121 


larity of the provisions, annotations decided under former N.M. 465, 918 P.2d 272. 


Section 32-1-41 NMSA 1978 have been included in the an- Law reviews. — For survey, "Children's Court Practice 
notations to vhiveettion, in Delinquency and Need of Supervision Cases Under the 


Assessment of deposition costs. — The children's New Rules," see 6 N.M.L. Rev. 331 (1976), 
court cannot assess deposition costs against the hu- Am, Jur, 2d, A.L.R. and C.J.S. references. — Attor- 


man services department in a child abuse and neglect néys' fees Heats in parent-nonparent child custody case, 
proceeding. State ex rel, Human Servs. Dep't v. Judy H., 45 A.L.R.4th 212. , 


32A-1-20. Purchase of care from private agency by public agency. 


A. When the legal custody of a child or the placement and care responsibility of an eligible 
adult is vested in a public agency, under the provisions of the Children's Code, the public agency 
may transfer physical custody of the child or. the eligible adult to an appropriate private agency 
and may purchase care and treatment from the private agency if the private agency submits pe- 
riodic reports to the publi¢ agency covering the care and treatment the child or eligible adult is 
receiving and the child's or eligible adult's responses to that care and:treatment. These reports 
shall be made as frequently as the public agency deems necessary, but not less often than once 
each six months for each child or eligible adult. The private agency shall also afford an opportunity 
for a representative of the public agency to examine or consult with the one or eligible adult as 
frequently as the public agency deems necessary. 

B. As used in this section, "eligible adult" means an individual who meets the eligibility crite- 
ria for participation in the fostering connections program established pursuant to the Foster: 
Connections Act [32A-26-1 through 32A-26-10 NMSA 1978]. 


History: 1978 Comp., § 32A-1-20, enacted by Laws a child", added "or the placement and care responsibility 
1998, ch. 77, § 29; 2019, ch. 149, § 12. of an eligible adult", after "physical custody of the child", 

The 2019 amendment, effective June 14, 2019, autho- added "or the eligible adult", after "treatment the child", 
rized a public agency, which has the care responsibility added "or eligible adult", after "and the child's", added "or 
of an eligible adult, to purchase care and treatment for eligible adult", after "six months for each child", added "or 
that eligible adult from a private agency; added new sub- eligible adult", and after "consult with the child", added 
section designation "A."; in Subsection A, after "custody of "or the eligible adult"; and added new Subsection B. 


32A-1-21. Runaway child; law enforcement; permitted acts. 


Whenever a law enforcement agency receives a report from a parent, guardian or custodian that 
a child over whom the parent, guardian or custodian has custody has, without permission, left the 
home or residence lawfully prescribed for the child and the parent, guardian or custodian believes 
the child has run away, a law enforcement agent may: help the parent, a or custodian locate 
the child and: | 

A. return the'child to the parent, guardian or ress ties unless safety concerns are present; 

B. hold the child for up to six hours if the parent, guardian or custodian cannot be located; 
provided, however, that no child:shall be placed in a:secured setting pursuant to this section; or 

C. after the six hours has expired, follow the procedures outlined in Section 832A-3B-3 NMSA 
1978. 4 f 


History: Laws 2007, ch. 185, § 2; 2009, ch. 239, § 9. July 1, 2009, are on releaseor are otherwise eligible to be 


_ The 2009 amendment, effective July 1, 2009, in Sub-., placed on release as if the Juvenile Public Safety Advisory 
section B, after "cannot be located", added the remainder Board Act had been in effect at the time they were placed 
of the sentence. on release or became eligible to be released. 


Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
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32A-2-1 DELINQUENCY 32A-2-2 
ARTICLE 2 
Delinquency 
Sec. Sec. 
32A-2-1. Short title. 


32A-2-2. . Purpose of act. 

32A-2-3. Definitions. 

32A-2-4, Detention facilities; standards; reports; appeals. 

32A-2-4,1, Adult jails and lockups used as temporary 
holding facilities; reports. 

32A-2-5, Juvenile probation and parole services; estab- 
lishment; juvenile probation and parole of- 
ficers; powers and duties. 

32A-2-6. Transfer of jurisdiction over child from other 
tribunals to court. 

32A-2-7. Complaints; referral; preliminary inquiry; no- 
tice; time waiver. 

32A-2-8, Petition; authorization to file. 

32A-2-9, . Taking into custody. 

32A-2-10. Release or delivery from custody. 

32A-2-11. Criteria for detention of children. 

32A-2-12. Placement or detention. 

32A-2-13. Detention hearing required on detained chil- 
dren; probable cause determination; court 
determination; disposition. 

32A-2-14, Basic rights. 

32A-2-15. Time limitations on delinquency adjudicatory 

hearing. 

32A-2-16. Conduct of hearings; findings; dismissal; dis- 
positional matters; penalty. 

32A-2-17, Predisposition studies: reports and examina- 

tions. 
32A-2-18. Judgment; noncriminal nature; nonadmissi- 
bility. 


Compiler's notes. — Sections 32A-2-1 to 32A-2-32 
NMSA 1978 were enacted as 32-2-1 to 32-2-82 NMSA 
1978 by Laws 1993, ch. 77, §§ 30 to 61. 


32A-2-1. Short title. 


82A-2-19,' Disposition of an adjudicated delinquent of- 

7 fender. , 

32A-2-20, Disposition of a youthful offender. 

32A-2-21. Disposition of a child with a mental disorder 
or developmental disability in a delin- 
quency proceeding. 

32A-2-22. Continuance under supervision without judg- 
ment; consent decree; disposition. 

32A-2-23. Limitations on dispositional judgments; modi- 
fication; termination or extension of court 
orders. 

32A-2-23.1. Release eligibility. 

32A-2-23.2. Release proceedings. 

32A-2-24. Probation revocation; disposition. 

32A-2-25, Parole revocation; procedures, 

32A-2-26. Sealing of records, 

32A-2-27. Injury to person or destruction of property; li- 
ability; costs and attorney fees; restitution. 

32A-2-28. Parental responsibility. 

32A-2-29. Motor Vehicle Code violations. 

32A-2-30. Indigency standard; fee schedule; reimburse- 
ment, 

32A-2-31. Child adjudicated delinquent; victim restitu- 
tion; compensation; deductions. 

32A-2-32. Confidentiality; records. 

32A-2-32.1, Information not to be disclosed on a public 

... access web site. 

32A-2-33. Child in possession of a firearm on school 

premises; detention; hearing. 


Chapter 32A, Article 2 NMSA 1978 may be cited as the "Delinquency Act". 


History: 1978 Comp.,.§ 32A-2-1, enacted by Laws 
1993, ch. 77, § 30; 2007, ch. 19, § 1. 

The 2007 amendment, effective June 15, 2007, 
changed Chapter "32" to Chapter "32A". 


ANNOTATIONS. 


Law reviews. — For note, "State v. Muniz: Authoriz- 
ing Adult Sentences of Juveniles Absent a Conviction that 


32A-2-2. Purpose of act. 
The purpose of the Delinquency Act is: 


Authorizes an Adult Sentence", see 385 N.M. L. Rev. 229 


(2005). 


A. consistent with the protection of the public interest, to remove from ahjliréh committing 
delinquent acts the adult consequences of criminal behavior, but to still hold children committing 
delinquent acts accountable for their actions to the extent of the child's age, education, mental and 
physical condition, background and all other relevant factors, and to provide a program of supervi- 
sion, care and rehabilitation, including rehabilitative restitution by the child to the victims of the 
child's delinquent act to the extent that the child is reasonably able to do so; , 
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B. to provide effective deterrents to acts of juvenile’ delinquency, including an emphasis on 


community-based alternatives; © 


C. tostrengthen families and to successfully reintegrate children into homes and communities; 
D. to foster and encourage collaboration between government agencies and communities with 


regard to juvenile justice policies and procedures; 


E. to develop juvenile justice policies and procedures that are supported by data; 
F. to develop objective risk assessment instruments to be used for admission to juvenile deten- 


tion centers; 


G. to encourage efficient processing of cases; 


H. to develop community-based alternatives to detention; 

I. to eliminate or reduce disparities based upon race or gender; 

J.. to improve conditions of confinement in juvenile detention centers; and 

K. to achieve reductions in the number of warrants issued, the number of probation violations 


and the number of youth awaiting placements. 


History: 1978 Comp., § 32A-2-2, enacted by Laws 
1998, ch. 77, § 31; 2003, ch. 225, § 2; 2007, ch. 19, § 2. 

The 2007 amendment, effective June 15, 2007, added 
Subsections D through K. 

The 2003. amendment, effective July 1, 2008, added 
Subsection C. 


ANNOTATIONS 


Rules governing applicable proceedings. — Read- 
ing the Children's Code and the Children's Court Rules 
together, the overall scheme contemplates that, while the 
Rules of Criminal Procedure govern the adjudicatory pro- 
ceedings in youthful offender cases, the Children's Court 
Rules govern all dispositional proceedings for all youthful 
offenders. State v, Stephen F., 2005-NMCA-048, 137 N.M. 
409, 112 P.3d 270, aff'd in part, rev'd in part, 2006 NMSC- 
030, 140 N.M. 24, 139 P.3d 184. 

Application of section eliminated. — The express 
language "notwithstanding any other provision to the 
contrary" in the first sentence of Section 32A-2-14F 
NMSA 1978 is construed to eliminate the application 
of this section to show legislative intent to balance ac- 
countability with protection of children. State v. Jade G., 
2005-NMCA-019, 187 N.M. 128, 108 P.3d 534, aff'd, 
2007-NMSC-010, 141 N.M. 284, 154 P.3d 659. 

Meeting section goals. — Where child's interim de- 
tention served the specific purposes of holding child ac- 


countable, providing supervision, ensuring for his health — 


and physical safety, providing a deterrent and acting in 
a manner consistent with the public interest, it was an 
attempt to meet the goals set forth in this section as 
part of an overall disposition effort. State v. Wacey C., 
2004-NMCA-029, 135 N.M. 186, 86 P.3d 611. 

Presentence credit. — A child who is found not guilty 
of being a serious youthful offender, but adjudicated as 
a delinquent offender on a lesser-included offense, is not 
entitled to presentence confinement credit against the 
child's commitment to the children, youth and families de- 
partment. State v, Nanco, 2012-NMCA-109, 288 P.3d 527, 
cert. granted, 2012-NMCERT-010. 


32A-2-3. Definitions. 
As used in the Delinquency Act: 


Where the child, who was fifteen years old, was charged 
with committing first degree murder and two counts of 
tampering with evidence, and the jury determined that the 
child had committed the delinquent acts of voluntary man- 
slaughter and one count with tampering with evidence, 
the child was not entitled to presentence confinement 
credit against the’child's commitment to the custody of the 
children, youth and families department for the twenty- 
five months the child was detained in a juvenile detention 
facility before the district court adjudicated the child a 
delinquent offender. State v. Nanco, 2012-NMCA-109, 288 
P.3d 527, cert. granted, 2012-NMCERT-010. 

Law enforcement does not have a duty to con- 
sider a child's mental disability before arresting 
the child, if the arresting officer has established 
probable cause to arrest. — Where a law enforcement 
officer has established probable cause to arrest a child for 
committing a delinquent act, the Delinquency Act does 
not impose an additional duty on the law enforcement of- 
ficer to investigate whether a disability prevents the child 
from forming the requisite intent to commit the delin- 
quent act. JH. ex rel, J.P. v. Bernalillo Cnty,, 61 F.Supp. 3d 
1085 (D.N.M. 2014). 

Where student resource officer had probable cause to 
arrest plaintiff, a sixth grade student who had been quali- 
fied as emotionally disturbed, based on’ the officer's own 
observation of plaintiff kicking her teacher, corroborated 


_by interviews with the teacher and another student who 


had been attacked by plaintiff, the officer did not violate 
the plaintiff's fourth amendment rights when he arrested 
plaintiff, and the New Mexico Delinquency Act did not im- 
pose a duty on the officer to investigate whether plaintiff's 
disability prevented her from forming'the requisite intent 
to commit battery on a ‘school employee; once probable 
cause to arrest is established, an officer is not required 
to continue to investigate for exculpatory evidence before 
arresting a suspect. J.H, ex rel. J.P. v. Bernalillo Cnty,, 61 
F.Supp.3d 1085 (D.N.M, 2014), 


A. "delinquent act" means an act committed by a child that would be designated as a crime 
under the law if committed by an adult, not including a violation of Section 30-9-2 NMSA 1978, 


including the following offenses: 


(1) any of the following offenses pursuant to municipal traffic codes or the Motor Vehicle 
Code [Articles 1 through 8 of Chapter 66 NMSA 1978]: 
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(a) » driving while under the influence of intoxicating liquor or drugs; 
iS (b).. failure to stop in the event of an accident ees death, personal injury or dam- 
age to property; . 
(c) unlawful taking ofa sabisle or itor vehicle; 
(d) receiving or transferring of a stolen vehicle or motor vehicle; 
(e). homicide by vehicle; | ) 
(f) injuring or tampering with a panicles 
(g) altering or changing of an engine number or other vehicle identification numbers; 
(h) altering or forging of a driver's license or permit or any making of a fictitious li- 
cense or permit; 
(i) reckless driving; | . 
- (qj). driving with a suspended or rMoked nia or 
»» Uk) ~ an offense punishable as a felony;: 

(2) buying, attempting to buy, receiving, possessing or being served any alcoholic liquor or 
being present in a licensed liquor establishment, other than a restaurant or a licensed retail liquor 
establishment, except in the presence of the child's parent, guardian, custodian or adult spouse. 
As used in this paragraph, "restaurant" means an establishment where meals are prepared and 
served primarily for on-premises consumption and that has a dining room, a kitchen and the 
employees necessary for preparing, cooking’ and serving meals. "Restaurant does not include an 
establishment, as defined in regulations promulgated by the director of the special investigations 
unit of the department of public safety, that serves only hamburgers, sandwiches, salads and other 
fast foods; 

(3) a Lapel of Seaton 30-29-2 NMSA 1978, regarding the illegal use of a glue, aerosol 
spray product or other chemical substance; 

(4) a violation of the Controlled Substances Act [Chapter 30, Article 31 NMSA 1978]; 

_- , (5) escape from the custody of a law enforcement officer or a juvenile probation or)parole 
officer or from any placement made by the department by a child who has been adjudicated a de- 
linquent child; 

(6) a violation of Section 30-15-1.1 NMSA 1978 regarding unauthorized graffiti on per- 
sonal or real property; or 

(7) a violation of an order of protection issued oeinteutt to the provisions of the Hamally 
Violence Protection Act [Chapter 40, Article 13 NMSA 1978]; 

B. "delinquent child" means a child who has committed a delinquent act; 

C. "delinquent offender" means a delinquent child who is subject to juvenile sanctions only and 
who is not a youthful offender or a serious youthful offender; 

D. "detention facility" means a place where a child may be detained under the Children’ s'Code 
pending court hearing and does not include a facility for the care and rehabilitation of an adjudi- 
cated delinquent: child; 

E. "felony" means an act that would be a felony if committed by an adult; 

F. "misdemeanor" means an act that would be a misdemeanor or petty misdemeanor if com- 
mitted by an adult; : 

G. "restitution" means financial vee bursement by the child to the victim or Aas ser- 
vice imposed by the court and is limited to easily ascertainable damages for injury to or loss of 
property, actual expenses incurred for medical, psychiatric and psychological treatment for injury 
to a person and lost wages resulting from physical injury, which are a direct and proximate result 
of a delinquent act. "Restitution" does not include reimbursement for damages for mental anguish, 
pain and suffering or other intangible losses. As used in this subsection, "victim" means,a person 
who is injured or suffers damage of any kind by an act that is the subject of a complaint or referral 
to law enforcement officers or juvenile probation authorities. Nothing contained in this definition 
limits or replaces the provisions of Subsections A and B of Section 32A-2-27 NMSA 1978; 

H. "serious youthful offender" means an individual fifteen to eighteen years of age who is 
charged with and indicted or bound over for trial for first degree murder. A "serious youthful of- 
fender" is not a delinquent child as defined pursuant to the provisions of this section; 

I. "supervised release" means the release of a juvenile, whose term of commitment has not 
expired, from a facility for the care and rehabilitation of adjudicated delinquent children, with 
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specified conditions to protect public safety and promote successful transition and reintegration 
into the community. A juvenile on supervised release is subject to monitoring by the department 
until the term of commitment has expired and may be returned to custody for violating conditions 
of release; and 

J. "youthful offender" means a delinquent child above to adult or juvenile sanctions who is: 

(1) fourteen to eighteen years of age at the time of the offense and who is adjudicated for 

at least one of the following offenses: 

(a) second degree murder, as provided in Section 30-2-1 NMSA 1978; 

(b) assault with intent to commit a violent felony, as provided in Section 30-3-3 NMSA 
1978; 
(c) kidnapping, as provided in Section 30-4-1 NMSA 1978; 
(d) aggravated battery, as provided in Subsection C of Section 30-3-5 NMSA 1978; 
(e) aggravated battery against a household member, as provided in Subsection C of 
Section 30-3-16 NMSA 1978; 

(f) aggravated battery upon a peace officer, as provided in Subsection C of Section 30- 
22-25 NMSA 1978; 

(g) shooting at a dwelling or occupied building or shooting at or from a iter vehicle, 
as provided:in Section 30-3-8 NMSA 1978; 

(h)) dangerous use of explosives, as provided in Section 30-7-5 NMSA 1978; 

(i) criminal sexual penetration, as provided in Section 30-9-11 Nee 1978; 

(j) robbery, as provided in Section’ 30-16-2 NMSA 1978; 

(k) aggravated burglary, as provided in Section 30-16-4 NMSA 1978: 

(1) aggravated arson, as provided in Section 30-17-6 NMSA 1978; or 

(m) abuse of a child that results i in great bodily harm or death to the child, as pro- 
vided in Section 30-6-1 NMSA 1978; 

(2) - fourteen to eighteen years of age at the time of the dffnse, who is adjudicated for any 
felony offense and who has had three prior, separate felony adjudications within a three-year time 
period immediately preceding the instant offense. The felony adjudications relied upon as prior 
adjudications shall not have arisen out of the same transaction or occurrence or series of events 
related in time and location. Successful completion of consent decrees is not considered a prior 
adjudication for the purposes of this paragraph; or 

(3) fourteen years of age and who is adjudicated for first degree inddetiet as provided in 
Section 30-2-1 NMSA 1978. 


History: 1978 Comp., § 32A-2-3, enacted by Laws "serves" for "serve" following "public safety, that"; added 
1993,.ch. 77, § 32; 1995, ch. 204, § 2; 1995, ch. 205, § 2; Paragraph A(8); and substituted "a" for "any" or "an" for 
1995, ch. 206, § 10; 1996, ch. 85, § 2; 2003, ch. 225, § 3; "any" throughout the section. 

2005, ch. 189, § 11; 2009, ch. 239, § 10; 2019, ch. 101, The 1996 amendment, effective July 1, 1996, deleted 
§1. "but not limited to" in the introductory language of Sub- 

The 2019 amendment, effective June 14, 2019, ex- section A and added Paragraph A(7); substituted "fifteen 
cluded prostitution from the definition of "delinquent to eighteen" "for sixteen or seventeen" in Subsection H; 
act" as used in the Delinquency Act; and in Subsection A, substituted "fourteen" for "fifteen" at the beginning of 
added "not including a violation of Section 30-9-2 NMSA Paragraphs I(1), (2) and (8); added Subparagraph I(1)(e) 
1978". and redesignated the following subparagraphs accord- 

The 2009 amendment, effective July 1, 2009, in Para- ingly; deleted "which results in great bodily harm to an- 
graph (1) of Subsection A, at the beginning of the sen- other person" preceding "was provided" in Subparagraph 
tence, deleted "an offense" and added "any of the following 1(1)(); added Subparagraph I(1)(1); and made stylistic 
offenses"; and added Subsection I changes throughout the section. , 

The 2005 amendment, effective June 17, 2005, deleted The 1995 amendment, effective July 1, 1995, inserted 
former Subsection A(3), which provided that a delinquent "felony" preceding "violation" in Paragraph (3) of Subsec- 
act included a felony violations of Section 17-1-1 through tion A; substituted '"32A-2-27" for "32-2-27" in Subsection 
17-5-9 NMSA/;1978 and regulations adopted by the state G; substituted "three-year" for "two-year" preceding "time 
game commission; and defined "youthful offender" in Sub- period" in Paragraph (2) of Subsection I; and made minor 
section I to include a delinquent child fourteen to eighteen stylistic changes throughout the section. Laws 1995, ch. 
years of age and who is adjudicated for aggravated bat- 204, § 2 and Laws 1995, ch. 205, § 2 also amended this sec- 
tery against a household member. tion. The section was set out as amended by Laws 1995, 

The 2003 amendment, effective July 1, 2003, added ch, 206, § 10. See 12-1-8 NMSA 1978, 

"an offense" at the beginning of Paragraph A(1); deleted Applicability. — Laws 2009, ch. 239, § 71, provided 

"any" at the beginning of Subparagraphs A(1)(a) to (h); that the provisions of this act apply to all children who, on 

in, Paragraph A(2), substituted "an establishment" for July 1, 2009, are on release or are otherwise eligible to be 

"establishments" preceding "as defined in", substituted placed on release as if the Juvenile Public Safety Advisory 
30 
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Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-3 NMSA 1978 have been included in the an- 
notations to this section. 

Law enforcement does not have a duty to con- 
sider a child's mental disability before arresting 
the child, if the arresting officer has established 
probable cause to arrest. — Where a law enforcement 
officer has established probable cause to arrest a child for 
committing a delinquent act, the Delinquency Act does 
not impose an additional duty on the law enforcement of- 
ficer to investigate whether a disability prevents the child 
from forming the requisite intent to commit a delinquent 
act. JH. ex rel. J.P. v. Bernalillo Cnty., 61 F.Supp.3d 1085 
(D.N.M. 2014). 

Where student resource officer had probable cause to ar- 
rest plaintiff, a sixth grade student who had been qualified 
as emotionally disturbed, based on the officer's own obser- 
vation of plaintiff kicking her teacher, corroborated by inter- 
views with the teacher and another student who had been 
attacked by plaintiff, the officer did not violate the plain- 
tiff's fourth amendment rights when he arrested plaintiff, 
and the New Mexico Delinquency Act did not impose a duty 
on the officer to investigate whether plaintiff's disability 
prevented her from forming the requisite intent to commit 
battery on a school employee; once probable cause is estab- 
lished, an officer is not required to continue to investigate 
for exculpatory evidence before arresting a suspect. JH. ex 
rel. J.P. v. Bernalillo Cnty., 61 F.Supp.3d 1085 (D.N.M. 2014). 

Commitment to age 21. — Section 32A-2-19 B(1) 
(c) NMSA 1978 does not say that commitment to age 21 
is authorized only for children who fit the definition of 
youthful offenders as set forth in Subsection I (now J) of 
this section. State v. Indie C., 2006-NMCA-014, 139 N.M. 
80, 128 P.3d_508, cert. denied, 2006-NMCERT-001, 139 
NM. 273, 131 P.3d 660. | 

‘Delinquency Act does not define or describe "com- 
plaint". Statev. Jade G., 2005-NMCA-019, 137 N.M. 128, 
108 P.3d 534, aff'd, 2007-NMSC-010, 141 N.M. 284, 154 
P.3d 659. 

Legislature intended to create three categories 


DELINQUENCY 


of juvenile offenders subject to varying degrees of — 


accountability. State v. Stephen F., 2005-NMCA-048, 
137.N.M. 409, 112 P.3d 270, aff'd in part, rev'd in part, 
2006-NMSC-030, 140 N.M. 24, 139 P.3d 184. . 

Constitutionality of excluding serious youthful 
offenders convicted of first-degree felony murder 
from receiving an amenability hearing. — Where 
defendant was charged and convicted of three counts of 
first-degree felony murder and conspiracy to commit ag- 
gravated burglary, based on evidence that defendant, who 
was sixteen years old at the time, killed three members of 
a family with a pickaxe after he and two co-conspirators 
planned to burglarize the family in order to get money, and 


where, prior to sentencing, defendant filed a motion argu-. 


ing that the constitutional prohibition against cruel and 
unusual punishment and the constitutional guarantee of 
equal protection require an amendability hearing in con- 
junction with the court's sentencing, defendant's constitu- 
tional rights were not violated by being sentenced without 
an amenability hearing, because cruel and unusual pun- 
ishment jurisprudence does not guarantee an amenabil- 
ity hearing to juveniles simply because they are juveniles, 
and defendant failed to show that the legislature's statu- 
tory distinction is unsupported by a firm rationale or evi- 
dence in the record, State v. Ortiz, 2021-NMSC-029. 
"Serious youthful offender", — This section clearly 
expresses a legislative intent to treat those children 
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charged with first degree murder differently than other 
children, even if ultimately those children are not found 
guilty on the first degree murder charge. State v. Muniz, 
2003-NMSC-021, 134 N.M. 152, 74 P.3d 86. 

Intent of the legislature. — The legislature in- 
tended to treat children charged with first degree mur- 
der as adults, not as delinquent children. State v. Muniz, 
2003-NMSC-021, 1384 N.M. 152, 74 P.3d 86. 

Therright to be treated as a child is a statutory, not a 
constitutional, right. Therefore, it is within the purview 
of the legislature to decide that children initially accused 
of first degree murder, even if found not guilty of that 
charge, may be sentenced as adults for other crimes. State 
v. Muniz, 2008-NMSC-021, 134 N.M. 152, 74 P.3d 86, su- 
perseded by statute, State v. Jones, 2010-NMSC-012, 148 
N.M. 1, 229 P.3d 474. 

Conviction of crime necessary prerequisite to 
determination of delinquency. — It is a fundamen- 
tal right of a party to be convicted of a crime, which is a 
necessary prerequisite to a determination of delinquency, 
based upon evidence of the elements of the crime, and in 
a prosecution for a violation of Section 30-31-23 NMSA 
1978, the state must prove that the respondents had 
knowledge of the presence and character of the item pos- 
sessed; a degree of furtiveness on the parts of juvenile 
respondents, in doing their smoking and passing a pipe 
around between buildings while changing classes, in light 
of a school regulation prohibiting the smoking of tobacco, 
was not conduct sufficient to imply that the smokers knew 
the character of the substance they were using. Doe v. 
State, 1975-NMCA-108, 88 N.M. 347, 540 P.2d 827, cert. 
denied, 88 N.M. 318, 540 P.2d 248. 

Curfew ordinance not within definition. — A vil- 
lage curfew ordinance forbidding any juvenile under the 
age of 18 years to be upon the streets between certain 
hours unless accompanied by a parent or guardian does 
not come within the purview of the definition of a delin- 
quent act since the ordinance relates only to juveniles 
under the age of 18 years. In re Doe, 1975-NMCA-048, 87 
N.M. 466, 5385 P.2d 1092, rev'd on other grounds sub nom. 
State v. Doe, 1975-NMSC-034, 88 N.M. 187, 537 P.2d 1399. 

Sentencing as adult for unlisted crime. — A juve- 
nile.who is adjudicated for any of the offenses listed un- 
der Subsection I (now J) of this section may be subject 
to adult sanctions ‘ander Section 32A-2-20 NMSA 1978 
for any other offense in the same case. State v. Montano, 
1995-NMCA-065, 120 N.M. 218, 900 P.2d 967, cert. denied, 
120 NM. 68, 898 ‘P.2d 120. 

Prosecution as youthful offender for misde- 
meanor aggravated battery. — There is no incongruity 
or injustice in the legislature's decision to include misde- 
meanor aggravated battery in the list of offenses in Sub- 
section I, or to exclude manslaughter and certain sexual 
assaults therefrom; therefore, prosecution of a juvenile as 
a youthful offender for-misdemeanor aggravated battery 
was proper. State v. Michael S., 1995-NMCA-112, 120 N.M. 
617, 904 P.2d 595 (decided under prior law). 

Allegation of delinquency sufficient. — Petition 
was not jurisdictionally defective for failure to allege that 
defendant was in need of care or rehabilitation since it 
alleged defendant was a delinquent child, which was de- 
fined to mean a child who has committed a delinquent 
act and is in need of care or rehabilitation. Doe v. State, 
1976-NMCA-002, 88 N.M. 627, 545 P.2d 93 (decided under 
prior law). 

Probation order void without finding of need of 
care. — The children's court order which placed a child on 
probation without a finding that the child was in need of 
care or rehabilitation was unauthorized and void; proba- 
tion is authorized for a child found to be delinquent, and a 
child is not delinquent unless in need of care or rehabilita- 
tion. State v. Doe, 1977-NMCA-023, 90'N.M. 249, 561 P.2d 
948 (decided under prior law). 
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If no finding of delinquency, then no diagnostic 
evaluation. — Although a child was found to have com- 
mitted delinquent acts, there was no finding that the child 
was in need of care or rehabilitation, or a finding that the 
child was a delinquent child, and thus the children's court 
lacked authority to order a diagnostic evaluation. State v. 
Doe, 1977-NMCA-023, 90 .N.M. 249, 561 P.2d 948 Bey oe 
under prior law). 

Delinquent child allegation improper ~whére 
charge for possession of liquor. — The ‘act of posses- 
sion of alcoholic beverages with which a 16-year-old child 
was charged could be characterized as a delinquent act 
and the allegation of delinquent child seemed proper, 
since an adult between the ages of 18 and 21 may under 
certain circumstances be guilty of a crime when in pos- 
session of alcoholic beverages. However, it cannot apply to 
any minor under the age of 18 under the Children's Code 
since the children's court has exclusive jurisdiction of any 
illegal act committed by a child under the age of 18 and it 
is not considered a crime, unless there is a specific excep- 


CHILDREN'S CODE 


32A-2-4 


Probable cause of possession of alcohol. — Prob- 
able cause to believe that a child wrongfully possessed or 


. consumed alcohol sufficient to justify an arrest and war- 


* rantless search was not shown by the fact that the child's 
friend smelled of alcohol, or by the.child's admission that 
he consumed a beer outside of the officer's presence. State 
v.. Tywayne, 1997-NMCA-015, 123 N.M. 42, 933 P.2d 251, 
cert. denied, 123 N.M. 83, 934 P.2d 277. 

Magistrate and municipal court jurisdiction. — it 
appears that municipal and magistrate courts can exer- 
cise jurisdiction over children for traffic offenses which 
are not designated delinquent acts under the Children's 
Code. 1972 Op. Att'y Gen. No, 72-34. 

Law reviews. —.For note, "State v. Muniz: Authoriz- 
ing Adult Sentences of Juveniles Absent a Conviction that 
Authorizes an Adult Sentence", see 35 N.M.L, Rev. 229 
(2005). 

For survey, "Children's Court Practice in Delinquency 
and Need of Supervision Cases Under the New Rules", see 
6 N.M.L. Rev. 331 (1976). 


tion made in the Code itself. State v. Doe, 1975-NMSC-034, 
88 N.M. 137, 537 P.2d 13899 (decided under prior. law). 


32A-2-4. Detention facilities; standards; reports; appeals. 


A. The department shall promulgate updated standards for all detention facilities, including 
standards for site, design, construction, equipment, care, program, personnel and clinical services. 
The department shall certify as approved all detention facilities in the state meeting the stan- 
dards promulgated. The department may establish by rule appropriate procedures for provisional 
certification and the waiving of any of its standards for facilities in existence at the time of the 
adoption of the standards, except that it shall not allow waiver of any standard pertaining to 
adequate health and safety protection of the residents and staff of the facility. No child shall be 
detained in a detention facility unless it is certified as approved by the department, except as ob: 
erwise provided in Chapter 82A, Article 2 NMSA 1978. 

B. The department shall inspect all detention facilities in the state at least once each Biel 
months and shall require those reports it deems necessary from detention facilities in a form and 
containing the information determined by the department. If as the result of an inspection a certi- 
fied detention facility is determined as failing to meet the required standards, its certification is 
subject to revocation or refusal for renewal by the department. 

C. The department shall promulgate rules establishing’ procedures that provide for prior no- 
tice and public hearings on detention facilities' standards adoption and changes) The department 
shall also promulgate rules establishing procedures for facility certification, renewal of certifica- 
tion, refusal to renew certification and revocation of certification. The procedures adopted on these 
matters shall provide for adequate prior notice of intended action by the department, opportunity 
for the aggrieved person to have an administrative hearing and written notification of the admin- 
istrative decision. Rules promulgated under this subsection shall not be effective unless filed in 
accordance with the State Rules Act [14-4-1 NMSA‘1978]. 

D. Any person aggrieved by an administrative decision of the department rendered under the 
provisions of this section may petition for the review of the administrative decision by appealing to 
the district court pursuant to the provisions of Section 39-8-1.1 NMSA 1978. 

K. After January 1, 1994, no state or county detention facility shall hold juveniles sentenced by 
a federal court, unless the facility meets state standards promulgated by the department. 

F. Ajuvenile detention facility certified by the department shall comply with the daily report- 
ing requirement for children in detention, including reports on the length of stay for each child. 
This information shall be reported as required by the department. _ 


History: 1978 Comp., § 32A-2-4, enacted by Laws 
1998, ch. 77, § 33; 1998, ch. 55, § 42; 1999, ch. 265, § 44; 
2009, ch. 239, § 11. 

The 2009 amendment, er oeln ae July 1, 2009, added 
Subsection F, 


Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
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Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A-1" in Subsec- 
tion D. 

The 1998 amendment, effective September 1, 1998, in 
the section heading, inserted "; appeals"; in Subsection A, 
substituted "Chapter 32A, Article 2 NMSA 1978" for "this 
article"; in Subsection C, substituted "facilities" for."facili- 
ties"; and rewrote Subsection D. 


ANNOTATIONS 


Decisions under prior law. — 
larity of the provisions, annotations decided under former 
Section 32-1-6 NMSA 1978 have been included in the an- 
notations to this section. 

Legislative intent. — The provisions are clear - no 
child shall be detained in a detention facility unless it 
has met all standards and is certified as approved by the 
youth authority (now children, youth and families depart- 
ment). To be so certified and approved, a detention facility 


DELINQUENCY 


In light of the simi- ~ 


32A-2-5 


must provide detained children with complete sight and 


_ sound segregation from adult inmates. A waiver of these 


requirements by the child and his parents would not re- 
lieve the youth authority (now children, youth and fami- 
lies department) of its statutory duty to enforce its certi- 
fication standards as required by law. 1990 Op. Att'y Gen. 
No. 90-16. 

Child in need of supervision may not be held in 
jail. — A child alleged to be delinquent or in need of su- 
pervision, and the child's parents, cannot sign a waiver 
which would allow the child to be detained pending final 
adjudication in a local jail facility with total sight and 
only partial sound segregation from adult jail detainees. 


-1990 Op. Att'yGen. No. 90-16. 


Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L. Rey. 331 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur, 2d Juvenile Courts and Delinquent and Dependent 
Children § 58 et seq. 


32A-2- 4, 1. Adult jails and lockups used as temporary BONAR facilities; 
reports. 


A. Achild arrested and detained for an alleged delinquent act may be temporarily held in an 
adult jail or lockup for no longer than six hours, A child who is detained in an adult jail or lockup 
shall be placed in a setting that is physically segregated by sight and sound from adult offenders. 
After six hours, the child may be placed or detained pursuant to the provisions of Section 32A-2-12 
NMSA 1978. ) 

B. An adult jail or lockup used as a temporary holding facility for alleged delinquent offend- 
ers shall file an annual report regarding its compliance with federal requirements. The juvenile 
justice advisory committee and the department shall determine the format of the annual reports. 


History: 1978 Comp., § 32A-2-4.1, as enacted by 
Laws 2009, ch. 239, § 12. 

Effective dates. — Laws 2009, ch. 239, § 72 made this 
section effective July 1, 2009. 


July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 


Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 


32A-2-5. Juvenile probation and parole services; establishment; 
juvenile probation and parole officers; powers and duties. 


A. Juvenile probation and parole services shall be provided by the department. 
B. To carry out the objectives and provisions of the Delinquency Act, but subject to its limita- 
tions, the department has the power and duty to: 

(1) receive and examine complaints and allegations that a child is a delinquent child for 
the purpose of considering beginning a proceeding pursuant to the provisions of the Delinquency 
Act; 

(2) make case referrals for services as appear appropriate or desirable; 

(8) make predisposition studies and assessments and submit reports and recommenda- 
tions to the court; 

(4) supervise and assist a child placed on probation or supervised release or under super- 
vision by court order or by the department; 

(5) give notice to any individual who has been the subject of a petition filed pursuant to 
the provisions of the Delinquency Act of the sealing of that individual's records in accordance with 
that act; 

(6) informally dispose of up to three misdemeanor charges brought against a child within 
two years; 


33 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-2-6 CHILDREN'S CODE 32A-2-6 

(7) . give notice to the children's court attorney of the receipt of any feldhy complaint and of 
any recommended adjustment of such felony complaint; 

(8) identify an Indian child for the purpose of contacting the Indian child's tribe in delin- 
quency cases; and 

(9) upon receipt of a referral, contact an Indian child's tribe to consult and exchange iff 
mation for the purpose of collaborating on appropriate referrals for services along with case plan- 
ning throughout the period of involvement with juvenile justice services. 

C. Ajuvenile probation and parole officer does not have the powers of a law enforcement officer. 

A juvenile probation and parole officer may take into physical custody and place in detention, sub- 
ject to application of a detention risk assessment instrument, a child who is under supervision as a 
delinquent child or as a youthful offender when there is reasonable cause to believe that the child 
has violated the conditions of the child's probation or that the child may leave the jurisdiction of 
the court. Taking a child into custody under this subsection is subject to and shall proceed in ac- 
cordance with the provisions of the Delinquency Act relating to custody and detention procedures 


and criteria. 


History: 1978 Comp., § 32A-2-5, enacted by Laws 
1993, ch. 77, § 34; 1995, ch. 206, § 11; 2003, ch. 225, hes 
2009, ch. 239, § 13; 2019, ch. 125, § 2. 

The 2019 amendment, effective June 14, 2019, re- 
quired the children, youth and families department, upon 
receipt of a referral, to consult and exchange information 


with an Indian child's tribe throughout the minor's in-— 


volvement with juvenile justice services; in Subsection B, 
deleted former dade has B(9) and added new Paragraph 
B(9). 

The 2009 ren eeent: effective July 1, 2009, in Sub- 
section B, Paragraph (4), deleted "parole" and added " su- 
pervised release", and deleted "juvenile parole board" and 
added "department". 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 2003 amendment, effective July 1, 2003, in Sub- 
section C, inserted "subject. to application of a detention 
risk assessment instrument" following "place in deten- 
tion", and inserted "or as a youthful offender" following "a 
delinquent child". 

The 1995 amendment, effective July 1, 1995, in Sub- 
section B, substituted "informally dispose of" for "ex- 
punge" in Paragraph (6) and inserted "Indian" preceding 
"child's" in Paragraph (8), and in Subsection C, deleted "or. 
parole" following "conditions of his probation" in the sec- 
ond sentence. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-7 NMSA 1978 have been included in the an- 
notations to this section. 


Authority to petition for parole extension. — Pro- 
bation officer has authority to petition the court for exten- 
sion of the period of parole supervision of a child where 
such action is necessary to safeguard the welfare of the 
child or the public interest, State v, Doe, 1979-NMCA-024, 
92 N.M. 589, 592 P.2d 189. 

Juvenile may be taken into custody when a police 
officer or probation officer believes that the juvenile's sur- 
roundings are such as to endanger his (the juvenile's) wel- 
fare. 1961-62 Op, Att'y Gen. No. 62-107 (rendered under 
prior law). 

Police may not "pick up" juvenile probation vio- 
lators on orders of probation officers. — Municipal 
police officers may not pick up delinquent children for sus- 
pected probation violations pursuant to."pick up" orders 
issued by juvenile probation officers since such orders are 
not warrants, directives of a law enforcement official or - 
valid process of the court. 1983-84 Op. Att'y Gen. No. 84-1. 

Not considered policeman for social security cov- 
erage. — The primary duties of a probation officer, as 
evidenced by the enumeration in the statute, are to su- 
pervise and attempt to rehabilitate both minor and adult 
offenders when placed on probation, by the court. This is 
not normally thought to be the duty of a policeman, there- 
fore, a probation officer is not to be considered a policeman 
for purposes of social security coverage. 1959-60 Op. Att'y 
Gen. No. 60-228. 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L. Rev, 331 (1976). 

Am, Jur. 2d, A.L.R. and C,J.S. references, — 47 Am. 
Jur. 2d Juvenile Courts and Delinquent and Dependent 
Children § 54 et seq. ° 

43 C.J.S, Infants §34, 9... ay 


32A-2-6. Transfer of jurisdiction over child from other tribunals to 


court. 


A. If it appears to a tribunal in a criminal matter that, the defendant was ‘under the age of 


eighteen years at the time the offense charged was alleged to have been committed and the offense 
charged is a delinquent act pursuant to the provisions of the Delinquency Act, the tribunal shall 
promptly transfer jurisdiction of the matter and the defendant to the court together with a copy of 
the accusatory pleading and other papers, documents and transcripts of testimony relating to the 
case. The tribunal shall not transfer a serious youthful offender. 
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B. .;Upon transfer the court shall have exclusive jurisdiction over the proceedings and the de- 
fendant; The transferring tribunal shall order that the defendant promptly be taken to the court, 
or taken to’a:place of detention designated by the court, or released to the custody of a parent, 
guardian, custodian or other person legally responsible for the defendant to be brought before the 
court at a time designated by the court. Upon transfer to the court a petition shall be prepared and 
filed in the court in accordance with the provisions of the Delinquency Act. If the defendant is not 
a child at the time of transfer he court retains bases over the matter only until disposition 


is made by the court. 


1993, ch. 77, § 35. | 
ANNOTATIONS 


.Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-11 NMSA 1978 have been included in the an- 
notations to this section. 

Intent of section. — The legislature in enacting for- 
mer Sections 32-1-11 and 32-1-30 NMSA 1978 intended 
to create a mechanism which would allow both the chil- 
dren's court and the district court to exercise full subject 
matter jurisdiction in criminal matters, State v. Garcia, 
1979-NMSC-049, 93 N.M. 51, 596 P.2d 264 (decided under 
prior law). 

Section requires district court to send matter to 
children's court if defendant was not adult when 
the offense charged allegedly was committed. State v. Doe, 
1980-NMCA-147, 95 N.M, 88, 619 P.2d 192. 


History: 1978 Comp., § 32A-2-6, enacted by Laws 


Mexico law is entitled to a remand from the state district 
court to the juvenile (now children's) court. because of de- 
fects in the waiver of jurisdiction presents a procedural 
question ordinarily to be determined by the New Mexico 
courts, Salazar v. Rodriguez, 371 F.2d 726 (10th Cir, 1967). 

Traffic offenses not deemed delinquent acts. — It 
appears that municipal and magistrate courts can exer- 
cise jurisdiction over children for traffic offenses which 
are not designated delinquent acts under the Children's 
Code. 1972 Op. Att'y Gen. No. 72-34. 

Extradition of juveniles from another state. 1973 
Op. Att'y Gen. No, 78-14. (now Section 32A-10-1 NMSA 
1978.) 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Juris- 
diction of anothér court over child as affected by assump- 
tion of jurisdiction by juvenile court, 11 A:L.R. 147, 78 
A.L.R, 317, 146 A.L.R. 1153, 

Authority of court to order juvenile delinquent incarcer- 
ated in adult penal institution, 95 A.L.R.3d 568. 

Juvenile's guilty or no contest plea in adult court as 


Remand from state district court to children's 
court. — On habeas corpus petitions by state prisoners, 
the federal courts are concerned only with basic consti- 
tutional questions, and whether a juvenile under New 


waiver of defects in transfer or certification’ proceedings, 
74 A.L.R.5th 453. 


32A-2- 7. Complaints; referral; preliminary i inquiry; notice; time waiver. 


A. Complaints alleging delinquency shall be referred to probation services, which shall conduct 
a preliminary inquiry to determine the best interests of the child and of the public with regard to 
any action. to be taken. 

B. During the preliminary inquiry on a delinquency complaint, the matter may be referred to 
another appropriate agency and conferences may be conducted for the purpose of effecting adjust- 
ments or agreements that will obviate.the necessity for filing a petition. At the commencement of 
the preliminary inquiry, the parties shall be advised of their basic rights pursuant to Section 32A- 
2-14 NMSA 1978, and no party may be compelled to appear at any conference, to produce any pa- 
pers or to visit any place. The child shall be informed of the child's right to remain silent. The pre- 
liminary inquiry shall be completed within the time limits set forth in the Children's Court Rules. 

C. Prior to a preliminary inquiry being conducted with a child who is detained, the child's par- 
ent, guardian or custodian or the child's attorney shall be given reasonable notice by the juvenile 
probation and parole officer and an opportunity to be present-at the preliminary inquiry. If a child 
is not detained, the preliminary inquiry shall be conducted within thirty days of receipt of the re- 
ferral from law enforcement. The thirty-day time period may be extended upon a determination by 
the department that an extension is necessary to conduct a thorough preliminary inquiry and that 
the extension is not prejudicial to the best interests of the child: .., 

D. When a child is in detention or custody and the children's court attorney does not file a peti- 
tion within the time limits authorized by the Children's Court Rules, the child shall be released 
immediately. If a child is not detained ‘and a determination is made'to file a petition, the petition 
shall be filed within sixty days of completion of the preliminary inquiry, unless a motion is granted 
to extend the time limit for good cause shown: If a child is not in custody or detention, a petition 
shall not be dismissed for failure to comply with the time limit set forth in this subsection unless 
there is a showing of prejudice to the child. 
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E. After completion of the preliminary inquiry on a delinquency complaint involving a misde- 
meanor, probation services may notify the children's court attorney and recommend an appropri- 
ate disposition for the case. If the child has been referred for three or more prior misdemeanors 
within two years of the instant offense, probation services shall iecly the children’ s court attorney 
and recommend an appropriate disposition for the case. 

F, Probation services shall notify the children's court attorney ‘of the receipt of any: complaint 
involving an act that constitutes a felony under the applicable criminal law. Probation services 
shall also recommend a disposition to the children's court attorney. 

G. The child, through counsel, and the children's court attorney may agree, eieianesditivisl ap- 
proval, to a waiver of time limitations imposed after a petition is filed. A time waiver defers adjudi- 
cation of the charges. The children's court attorney may place restrictions on a child's behavior as 
a condition of a time waiver. If the child completes the agreed upon conditions and no new charges 
are filed against the child, the pending petition shall be dismissed. If the children's court attorney 
files a new petition against the child, the children's court attorney may proceed on both the origi- 
nal petition and the new charges. The department shall become a party if probation services are 


requested as a condition of the time waiver. 


History: 1978 Comp., § 32A-2-7, enacted by Laws 
1993, ch. 77, § 36; 2005, ch. 189, § 12. 

The 2005 amendment, effective June 17, 2005, in Sub- 
section B, provided that in a preliminary inquiry the child 
shall be informed of the child's right to remain silent; added 
Subsection C, which provided that prior to a preliminary 
inquiry concerning a child who is detained, the child's par- 
ent, guardian or custodian or attorney shall be given notice 
by the juvenile probation and parole officer and an oppor- 
tunity to be present; that if the child is not detained, the 
inquiry shall be conducted within thirty days after receipt 
of referral from law enforcement; and that the thirty day 
period may be extended if the extension is necessary to con- 
duct a thorough inquiry and the extension is not prejudicial 
to the child; and in Subsection D, provided that if a child is 
not detained and a determination is made to file a petition, 
the petition shall be filed within sixty days after comple- 
tion of the preliminary inquiry, unless a motion is granted 
to extend the time and that if a child is not in custody or 
detention, a petition shall not be dismissed for failure to 
comply with the time limit unless the child is prejudiced. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-14 NMSA 1978 have been included in the an- 
notations to this section. 

Legislative intent. — The legislature intended that 
there be prompt adjudication of cases under the Chil- 
dren's Code. Doe v. State, 1975-NMCA-108, 88 N.M.: 847, 
540 P.2d 827, cert. denied, 88 N.M. 318, 540 P.2d 248, 

Purpose of preliminary inquiry is not to deter- 
mine guilt or innocence, but to afford probation services 
insight into the need for filing a petition. State v. Doe, 
1977-NMCA-124, 91 N.M. 232, 572 P.2d 960, cert. denied, 
91 N.M. 249, 572 P.2d 1257. 


There can be valid preliminary inquiry without 
conference, and therefore without an initial conference 
involving the child, the parents and probation services. 
State v. Doe, 1977-NMCA-124, 91 N.M. 232, 572 P.2d 960, 
cert. denied, 91 N.M. 249, 572 P.2d 1257. 

Best interests determination involves exercise of 
discretion. — A best interest determination, whether 
by probation services, the children's court attorney, or 
both, involves the exercise of discretion, State v. Doe, 
1982-NMCA-065, 97 N.M. 792, 643 P.2d 1244, 

Social determination, not a legal one. — The best 
interests determination as to the filing of a delinquency 
petition is a social determination, not a legal determina- 
tion, State v. Doe, 1982-NMCA-065, 97 N.M. 792, 648 P.2d 
1244, 

Habeas corpus writ additional means of bringing 
child before court. — The statutory remedy for bringing 
dependent and neglected children before the district court 
was not exclusive and the court could issue a writ of ha- 
beas corpus upon application by state department of pub- 
lic welfare (now human services department) to obtain 
custody of an alleged dependent and neglected child. New 
Mexico Dep't of Pub, Welfare v. Cromer, 1948-NMSC-046, 
52 N.M. 331, 197 P.2d 902 (decided under prior law). 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L. Rey. 331 (1976), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur, 2d Juvenile Courts and Delinquent and Dependent 
Children § 62 et seq. 

Truancy as indicative of delinquency or incorrigi- 
bility, justifying commitment of infant or juvenile, 5 
A.L.Ri4th 1211. 

Defense of infancy in juvenile delinquency proceedings, 
83. A.L.R.4th 1135. 

43 C.J.S. Infants §§ 93, 99. 


32A- 2-8. Petition; authorization to file. 


A ‘petition alleging delinquency shall nod be filed in delinquency cedar ine unless the chil- 
dren's court attorney, after consulting with probation services, has determined and endorsed upon 
the petition that the filing of the petition is in the best interest of the public and the child. The 
children's court attorney shall furnish legal services in connection with the authorization and 
preparation. of the petition. 


Cross references, — For the filing of petitions in de- 
linquency proceedings, see Rule 10-211 NMRA. 


History: 1978 Comp., § 32A-2-8, enacted by Laws 
1993, ch. 77, § 37. 


36 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-2-9 DELINQUENCY 32A-2-10 


ANNOTATIONS Noncompliance of petition. — The district court 
erred in applying the provisions of the probate court to 
appellees' application for guardianship and in adjudi- 
cating the child to be neglected under procedural provi- 
sions outside the provisions of the Children's Code, be- 


ieee ee : vee Ct) cause the petition alleging neglect, seeking removal of 
Filing of petition sufficiently vests jurisdiction in the child from the mother's custody and the appointment 
children's court over persons alleged to have committed of guardians did not comply with the provisions of for- 


delinquent acts while under the age of 18, regardless of mer Section 32-1-18 NMSA 1978 (now Section 32A-1-10 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-17 NMSA 1978 have been included in the an- . 
notations to this section. 


their ages at the time the charges are filed. State v. Doe, NMSA 1978) and Section 32-1-17B NMSA 1978 (now Sec- 
BORNICD T7706 NSNVES BIS Pan Oui . tion 32A-2-8 NMSA 1978). In re Guardianship of Lupe C., 
Petition complies, —A petition, signed by the chil- 1991-NMCA-050, 112 N.M. 116, 812 P.2d 365. 


dren's court attorney stating that probation services has 


L iews. — F t, "The Freed f th 
determined that the best interest of the child and the pub- avers Perrotta sac ay Sim 


Press vs. The Confidentiality Provisions in the New Mex- 


lic requires that a petition, as authorized by former Sec- ico Children's Code." see 4 N.MLL. Rev. 119 (1973 

tion 32-1-14 NMSA 1978, be filed, complied,with former ADA uu 2d, ALR. and CJS. Hubaltiveln ov 47 Am. 
Section 32-1-17 NMSA 1978 and was sufficient to satisfy Jur. 2d Juvenile Courts and Delinquent and Dependent 
the requirement of a "finding" in Rule 22(a), N.M.R. Child. Children § 52 et se 


' q. 
Ct. (now Rule’ 10-2038(a)). State v, * es 1978- wie cooanie reh J f; 
92 N.M. 198, 585 P:2d 342. ak mee ee. 


$2A-2-9. Taking into custody. 


-A child may be taken into custody: : C 
A. pursuant tothe order of the court issued because a parent, guardian or custodian fails when 
requested to bring the child before the court after having promised to do so when the child was 
delivered upon release from custody; 
B. pursuant to the laws of arrest for commission of a delinquent act; or 
C. by a juvenile probation and parole officer proceeding pursuant to the provisions of Sec- 
tion 32-2-5 [32A-2-5] NMSA 1978. 


History: 1978 Comp., § 32A-2-9, enacted by Laws ‘up a juvenile while on school grounds or any where else 


1993, ch. 77, § 38, +. for the purpose, for instance, of questioning concerning 
an offense in which the juvenile may be implicated in the 
ANNOTATIONS absence of a warrant or circumstances or surroundings 


Decisions under prior law. — In light of the simi- which indicate that the juvenile's welfare is endangered, 


larity of the provisions, annotations decided under former or in the absence of the juvenile being found violating 
Section 32-1-22 NMSA 1978 have been included in the an- some statute or ordinance, 1964 Op. Att'y Gen. No, 64-56. 
notations to this section, Police may not "pick up juvenile probation viola- 
Taking juvenile into custody is not to be termed tors on orders of probation officers, — Municipal po- 
an arrest, 1959-60 Op. Att'y Gen. No. 60-166. lice officers may not pick up delinquent children for sus- 
Filing of petition necessary before detention. — A pected probation violations pursuant to "pick up" orders 
juvenile may not be picked up or detained without some issued by juvenile probation officers since such orders are 
person first having caused to be filed a petition alleging not warrants, directives of a law enforcement official or 
the facts causing the juvenile to come within the purview valid process of ds qe eases Lave Gen, No, 84-01, 
of the Juvenile (now Children's) Code, and then only upon D etention until bend posted violates, provisions. 
order of the court. 1961-62 Op. Att'y Gen. No, 62-32. — The action of the police, acting unilaterally in detaining 
Police not prevented from taking juvenile while a child in jail for violating a city's curfew ordinance until 
upon school premises. — The statutes governing the his parents post bond, is contrary to the Children's Code. 
duties of teachers, county boards of education, county 1975 matin ay No. lee f fret wapielin. 
school superintendents and the state board of education fone ition o rehire: es Las AnO Bak re hie r 
[public education department] do not impose the obliga- # att Gen. No, 78-14 (see now Section 82A-10- 
tion or grant the power to prevent the police taking juve- ; i RA an 
niles into custody while upon school premises. 1959-60 Op. Law reviews. — For article, "Child Welfare Under the 
Att'y Gen, No, 60-166 (see 1964 Op. Att'y Gen. No 64-56). Indian Child Welfare Act of 1978: A New Mexico Focus, 
Officers of the police, sheriff's department or juvenile see 10 N.M.L. pa aye 38. ref ng 
(now children's) court have authority to take children into Am. Jur. 2d, rae an rE xe Re i a 
custody while they are on school grounds for the purpose ont 2d Juvenile Courts and Delinquent and Dependen 
of questioning. 1959-60 Op. Att'y Gen. No. 60-166 (see Children § 62 et seq. . . 
1964 Op. Att'y Gen, No 64-56). Power of court or other public agency to order medical 
Circumstances where officer cannot detain juve- treatment for child over parental objections not based on 
nile. — A law enforcement officer cannot detain or pick religious grounds, 97 A.L.R.3d 421, 


32A-2-10. Release or delivery from custody. 


A. A person taking a child into custody shall, with all reasonable speed: 
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(1) release the child to the child's parent, guardian or custodian or an adult authorized by 
the child's parent, guardian or custodian and issue verbal counsel or warming as may. be appropri: 
ate; 

(2) release the child to the child's parent, wiftiralb or custodian or an adult puthoniaea to 
sign on behalf of the child's parent, guardian or custodian upon written promise to bring the child _ 
before the court when requested by the court. If the parent, guardian or custodian or ‘an’ adult 
authorized to sign on behalf of the child's parent, guardian or custodian fails, when requested, to 
bring the child before the court as promised, the court may order the child saken into custody and 
brought before the court; 

(8) deliver the child to a place of detention as provided in Section 32A-2-12 NMSA 1978; 

(4) deliver the child to a medical facility, if available, if the child is believed to be suffering 
from a serious illness that requires. prompt treatment or prompt diagnosis; } 

(5) deliver the child to an evaluation facility, if available, if the person taking the child 
into custody has reasonable grounds to believe the child presents a likelihood of serious harm to 
the child's self or others or is suffering from some other serious mental condition or illness that 
requires prompt treatment or prompt diagnosis; or 

(6) deliver the child to a center or organization that the court or the department recog- 
nizes as an alternative to secure detention. 

B. When an alleged delinquent child is delivered to a place of detention or a center or organiza- 
tion recognized as an alternative to secure detention as provided in Section 32A-2-12 NMSA 1978, 
only a department.employee or a trained county detention professional designated by the depart- 
ment may place the child in detention or with a center or organization recognized as an alterna- 
tive to secure detention in accordance with the criteria for detention set forth in Section 32A-2-11 
NMSA 1978. If the criteria for detention of an alleged delinquent child are not met, the child shall 
be released from custody. 

C. A child under the age of eleven shall not be held in detention. If a child under the age of 
eleven poses a substantial risk of harm to the child's self or others, a peace officer may detain and 
transport that child for emergency mental health evaluation and care in accordance with Séc- 
tion 832A-6A-19 NMSA 1978. OQ 

D. Ifa child is taken into custody and is not released to the child's parent, guardian or cus- 
todian or an adult authorized by the child's parent, guardian or custodian, the person taking the 
child into custody shall give written notice thereof as soon as possible, and in no'case later than 
twenty-four hours, to the child's parent, guardian or custodian or an adult authorized by the child's 
parent, guardian or custodian and to the court, together with a statement of the reason for taking 
the child into custody. 

E.. In all cases when a child is taken into custody, the child shall be released to the child's par- 
ent, guardian or custodian or an adult authorized by the child's parent, guardian or custodian in 
accordance with the conditions and time limits set forth in the Children's Court Rules [10-101 
NMRA]. 


History: 1978 Comp., § 32A-2-10, enacted by Laws EK, after "guardian or custodian", added "or an adult au- 


1993, ch. 77, § 39; 2003, ch. 225, § 5; 2005, ch. 189, § 13.; thorized by the child's parent, guardian or custodian". 
2009, ch. 239, § 14. Applicability. — Laws 2009, ch. 239, § 71, provided 
The 2009 amendment, effective July 1, 2009, in Para- that the provisions of this act apply to all children who, on 
graph (1) of Subsection A, after "guardian or custodian", July 1, 2009, are on release or-are otherwise eligible to be 
added "or an adult authorized by the child's parent, guard- placed on release as if the Juvenile Public Safety Advisory 
ian or custodian"; in Paragraph (2) of Subsection A, after Board Act had been in effect at the time they were placed 
"guardian or custodian", added “or an adult authorized on release or became eligible to be released. 
to sign on behalf of the child's parent, guardian or custo- The 2005 amendment, effective June 17, 2005, added 
dian"; added Paragraph (6) of Subsection A; in Subsection Subsection’ D to provide that a child under the age of 
B, after "a place of detention" added "or a center or orga- eleven shall not be held in detention and that if a child 
nization recognized as an alternative to secure detention" under eleven poses a risk or harm to himself or others, a 
and after "place the child in detention", added "or with peace officer may detain and transport the child for emer- 
a center or organization recognized as an alternative to gency mental health evaluation and care, 
secure detention"; in Subsection C, changed the reference The 2003 amendment, effective July 1, 2003, sub- 
from Section 32A-6-11 NMSA 1978 to Section 32A-6A-19 stituted "Section 32A-2-12". for "Section: 32-2-11" in 
NMSA 1978; in Subsection D, in two places, after "guard- Paragraph A(3); rewrote Subsection B; and deléted "and 
ian or custodian", added "or an adult authorized by the Forms" at the end of Subsection D. 


child's parent, guardian or custodian"; and in Subsection 
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ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-23 NMSA 1978 have been included in the an- 
notations to this section. 

Scope of custody. — While there appears to be no 
doubt that juveniles may be taken into custody for the 
purpose of questioning, care must be exercised as to what 
is done with them after the taking of custody, particularly 
in view of the provision of the law that a juvenile is not 
to be unduly detained in a prison or jail. Furthermore, in 
most, cases, the juvenile should be released to the custody 
of his parent or other responsible adult until his case is 
to be disposed of. 1959-60 Op. Att'y Gen. No. 60-166 (see 
1964 Op, Att'y Gen. No, 64-56). 

No detention in absence.of court order or proba- 
tion determination. — In the absence of a court order, 
detention was not permitted by statute in the absence 


DELINQUENCY 


32A-2-12 


of the juvenile probation office's determination that it is 
warranted. Thus the city police, acting on their own, may 
not detain a child. 1975 Op, Att'y Gen, No. 75-58. 

No bail or bond as of right. — Under the Juvenile 
(now Children's) Code, a juvenile is not entitled to bail nor 
is he entitled, as a matter of right, to bond on supersedeas 
after a determination has been made that he is a juvenile 
delinquent and a sentence of detention has been passed 
against him. Of course, so far as the question of superse- 
deas bond is concerned, the matter would be under the 
rules of the court and discretionary with the court. 1957- 
58 Op. Att'y Gen. No. 57-215, 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L. Rev. 331 (1976), 

' Am. Jur. 2d, A.L.R. and C.J.S, references. — Bail: 
right of bail in proceedings in juvenile courts, 53 A.L.R.8d 
848. 


32A-2-11. Criteria for detention of children. 


A. Unless ordered by the court pursuant to the provisions of the Delinquency Act, a child taken 
into custody for an alleged delinquent act shall not be placed in detention unless a detention risk 
assessment instrument is completed and a determination is made that the child: 

(1) poses a substantial risk of harm to himself; 
~ (2) poses a substantial risk of harm to others; or 
(3). has demonstrated that he may leave the jurisdiction of the court. 


B. The criteria for detention in this section shall govern the decisions of all persons responsible 
for determining whether detention is appropriate prior to a detention hearing, based upon review 
of the detention risk assessment instrument. , , 

C.. The department shall develop and implement a detention risk assessment instrument. The 
department shall collect and analyze data regarding the application of the detention risk assess- 
ment instrument. On January 1, 2004, the department shall provide the legislature with a written 
report with respect to its collection and analysis of data regarding the application of the detention 


risk assessment instrument. 


History: 1978 Comp., § 32A-2-11, enacted by Laws 
1993, ch. 77, § 40; 2008, ch. 225, § 6. 

The 2008 amendment, effective July 1, 2003, rewrote 
the section. 


ANNOTATIONS 


Detention at boys' school. — This statute does not 
preclude detention of a child at a boys' school pending 
an adjudicatory hearing on.a delinquency petition; the 
purpose of the confinement determines. whether a child 
is in detention or commitment at the school. State v. An- 
thony M., 1998-NMCA-065, 125 N.M. 149, 958 P.2d 107, 
cert, denied, 125 N.M. 145, 958 P.2d 103. 

School resource officer did not place child in 
"detention". — Where plaintiff, a middle-school student 
who was diagnosed with attention deficit hyperactiv- 
ity disorder, was arrested and charged with interference 
with members of staff, public officials or general public 
pursuant to NMSA 1978, § 30-20-13(D) after going to his 
regularly scheduled class when he was scheduled for an 
in-school suspension, and where plaintiff claimed that de- 
fendant, the school resource officer violated this section, 


32A-2- 12. Placement or detention. 


which dictates that a child taken into custody for an al- 
leged delinquent act shall not be placed in detention un- 


_ less a detention risk assessment instrument is completed 


and certain determinations are made, plaintiffs claims 
failed as a matter of law because defendant placed plain- 
tiff into custody and was not responsible for deciding 
whether plaintiff would be placed into detention. Defen- 
dant, acting within the scope of his duties could not have 
violated any of plaintiff's rights under the Children's Code 
regarding detention. Castaneda v. City of Albuquerque, 
276 F.Supp.3d 1152 (D.N.M 2016). 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L. Rev, 331 (1976): 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Au- 
thority of court to order juvenile delinquent incarcerated 
in adult penal institution, 95 A.L.R.3d 568. 

Truancy as indicative’ of delinquency or incorrigi- 
bility, justifying commitment of infant or juvenile, 5 
A.L.R.4th 1211. 

Defense of infancy in juvenile delinquency proceedings, 
83 A.L.R.4th 1135. 


A. A child alleged to be a delinquent child may be placed or detained, pending a court hearing, 


in any of the following places: 
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(1) a licensed foster home ora home otherwise authorized under the law to provide foster 
or group care; 

(2) a facility operated by a licensed child welfare services agency; 

(8) a shelter-care facility provided for in the Children's Shelter Care Act [32A-9- 1 NMSA 
1978] that is in compliance with all standards, conditions and regulatory requirements and 
that shall be considered a temporary placement subject to judicial review within thirty days of 
placement; 

(4) a detention facility certified by the department for children alleged to he delinquent 
children; i 

(5) any other suitable place, other than a facility for the reaped care and rebubitieation 
of delinquent children to which children adjudicated as delinquent may be confined pursuant to. 
Section 32A-2-19 NMSA 1978, designated by the court and that meets the standards for maven iat 
facilities pursuant to the Children's Code [32A-1-1 NMSA 1978] and federal law; or 

(6) the child's home or place of residence, under conditions and restrictions aiitaiab by 
the court. 

B. Achild alleged to be a youthful offender may be detained, pending a court beaying, 3 in any, of 
the following places: 

(1) _a detention facility, licensed by the department, for children alleged # be delinquent 
children; or 

(2) any other suitable place, other than a facility for the long-term care and rehabilitation 
of delinquent children to which children adjudicated as delinquent children may be confined pur- 
suant to Section 32A-2-19 NMSA 1978, designated by the court and that meets the standards for 
detention facilities pursuant to the Children's Code and federal law. 

C. Achild adjudicated as a youthful offender who is violent toward staff or other residents in a 
detention facility may be transferred and detained, pending a court hearing, in a county jail. In the 
event that a child is detained in a jail, the director of the jail shall presume that the child is vulner- 
able to victimization by inmates within the adult population because of the child's age, and shall 
take measures to provide protection to the child. However, provision of protective measures shall not 
result in diminishing a child's civil rights to less than those existing for an incarcerated adult. 

D, Achild who has previously been incarcerated as an adult or a person eighteen years of age 
or older shall not be detained in a juvenile detention facility or a facility for the long-term care 
and rehabilitation of delinquent children, but may be detained in a county jail. A child shall not 
be transferred to a county jail solely on the basis of attaining the age of eighteen while detained 
in a juvenile detention facility. In the event that a child is detained in a jail, the director of the jail 
shall presume that the child is vulnerable to victimization by inmates within the adult population 
because of the child's age, and shall take measures to provide protection to the child. However, 
provision of protective measures shall not result in diminishing a child's civil rights to less than 
those existing for an incarcerated adult. 

EK. A child alleged to be a serious youthful offender may be detained pending a court hearing 
in any of the following places, prior to arraignment in metropolitan, magistrate or district court: 

(1) a detention facility, heensed by the department, for children alleged t9, be delinquent 
children; 

(2) any other suitable place, other than a facility for the long-term care and raiabilitae 
tion of delinquent children to which children adjudicated as delinquent children may be confined 
pursuant to Section 32A-2-19 NMSA 1978, designated by the court that meets the standards a 
detention facilities pursuant to the Children's Code and federal law; or 

(3) .a county jail, if a facility in Paragraph (1) or (2) of this subsection is not appropriate. In 
the event that a child is detained in a jail, the director of the jail shall presume that the child is vul- 
nerable to victimization by inmates within the adult population because of the child's age and shall 
take measures to provide protection to the child. However, provision of protective measures shall not 
result in diminishing a child's civil rights to less than those existing for an incarcerated adult. 

F. When a person who is eighteen years of age or older is taken into custody and transported to 
an adult facility on a juvenile warrant or an adult warrant or other adult charges and an outstand- 
ing juvenile warrant exists, notice shall be given to the children's court attorney and the juvenile 
probation and parole office in the jurisdiction where the juvenile warrant was issued within one 
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day of the person being taken into custody. The juvenile probation and parole office shall give no- 
tice that the person has been taken into custody'to the children's court judge and the attorney who 
represented:the person in'the juvenile proceeding: 


G. In addition to the judicial review required by Paragraph (3) of Subsection A of this section, 


a child detained in.an out-of-home placement pursuant to this section may request judicial review 


of the appropriateness of the placement. 


History: 1978 Comp., § 32A-2-12, enacted by: Laws 
1993, ch, 77, § 41; 2003, ch. 225, 875 2005, ch. 189, § 14; 
2009, ch. 289, § 15. 

The 2009 amendment, effective July 1,'2009, in Para- 
graph (3) of Subsection A, after "Children's Shelter Care 
Act", deleted "or a detention facility certified by the de- 
partment for children alleged to be delinquent children" 
and added the remainder of the sentence; added Para- 


graph (4) of Subsection A; in Subsection D, added the sec- - 


ond sentence; and added Subsection G, 

Applicability. — Laws 2009, ch:'239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on ‘release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 2005 amendment, effective June 17, 2005, arded 
Subsection F, which provided that when a person who is 
eighteen years of age or older is taken into custody and 
transported to an adult facility and an outstanding war- 
ranty exists, notice shall be given to the children's court 
attorney and the juvenile probation and parole officer in 
the jurisdiction where the warrant was issued within one 
day after the person is taken into custody and that the ju- 


venile probation and parole officer shall give notice to the’ 


children's court judge and the person's attorney, 

The 2008 amendment, effective July 1, 2003,’ 
Paragraphs A(4) and E(2), substituted "pursuant to Buy 
tion 32A-2-19" for "under Section 32-2-19" following "may 
be confined", substituted "pursuant to" for "under" follow- 
ing "for detention facilities"; added Paragraph A(5); added 


present Subsections B to D'and redesignated former Sub- ‘' 


section B as Subsection E; in Paragraph E(3), substituted 
"jail" for "facility" following “director of the", substituted 
"inmates" for "detainees" following "to victimization by", 


and substituted "provision of protective measures shall © 


not" for "no such protective measure should" following 
"However", 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-25 NMSA 1978 have been included in the an- 
notations to this section. 

Child in need of supervision may not be held in 
jail. — Under no circumstances may a child in need of 
supervision be held in a jail or other facility intended or 
used for the incarceration of adults charged with criminal 
offenses or for the detention of children alleged to be de- 
linquent children. This prohibition includes jail lock-up, 
drunk tanks or county jails. Every effort should. be made 
to expedite transfer of physical custody of the child in 
need of supervision to a suitable shelter-care facility. 1979 
Op. Att'y Gen. No, 79-08. 

Effect of waiver. — A child alleged. to be delinquent 
or in need of supervision, and the child's parents, cannot 
sign a waiver which would allow the child to be detained 
pending: final adjudication.in-a local jail facility with total 
sight and only partial sound segregation from adult jail 
detainees. 1990 Op. Att'y Gen. No, 90-16. 

Detention of child until bond posted not permit- 
ted. — City police acting unilaterally may not detain a 
child in jail until his parents post bond. In the absence 
of a court order or a determination by the juvenile proba- 
tion office; no detention is permitted. 1975 Op. Att'y Gen. 
No, 75-58. 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L. Rey. 331 (1976). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Au- 


!' thority of court to order juvenile delinquent incarcerated 


in adult penal institution, 95 A.L.R.3d 568. 


32A-2-13. Detention hearing required on detained children; probable 
cause determination; court determination; disposition. 


A. . When a child who hag been taken into custody is not released but i is detained: 
(1) ajudicial determination of probable cause shall be made by a judge or special master 


or magistrate within forty-eight hours, including Saturdays, Sundays and legal holidays, except 
for children taken into custody under an arrest warrant pursuant to the Children's Court Rules 
[10- -101, NMRA. A. statement by a law enforcement officer, which shall include the charges,.may 
be the basis of a probable cause determination. The probable cause determination shall be nonad- 
versarial, may be held in the absence of the child and counsel and may be conducted by telephone. 
If the court finds no probable cause to believe the child committed an offense, the child shall be 
released; 

(2) .a petition shall be filed within twenty-four hours from the time the child is taken into 
custody, excluding Saturdays, Sundays and legal holidays, and if not filed within the stated time, 
the child shall be released; and 

(8) adetention hearing shall be held within twenty-four hours, excluding Saturdays, Sun- 
days and legal holidays, from the time of filing the petition to,determine whether continued, de- 
tention is required pursuant to the criteria established by the Children's Code [32A-1-1 NMSA 
1978]. At the request of any party, the court may permit a detention hearing to be conducted by 
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appropriate means of'electronic communication; provided that all hearings conducted by electronic 
means shall be recorded and preserved as part of the record, the child shall have legal representa- 
tion present with the sae no plea shall be allowed to be taken via electronic communication and 
the court finds: . 

(a) that dieu hardship will result from pabanttnds the hearing with all enbt fla in- 
cluding the child, present in the courtroom; and 

(b) that the hardship substantially outweighs any prejudice or harm to the child that 
is likely to result from the hearing being conducted by electronic means. 

B. The judge may appoint one or more persons to serve as special master on a full- or part- -time 
basis for the purpose of holding detention hearings. A juvenile probation and parole officer shall 
not be appointed as a special master. The judge shall approve all contracts with special masters 
and shall fix their hourly compensation, subject to the approval of the director of the administra- 
tive office of the courts. | 

C. Notice of the detention hearing, either oral or written, stating the time, place and purpose of 
the hearing shall be given by the person designated by the court to the child's parents, guardian or 
custodian, if they can be found, and to the child. The department shall be provided with reasonable 
oral or written notification and an opportunity to be heard. At any hearing held pursuant to this 
subsection, the department may appear as a party. 

D. At the commencement of the detention hearing, the judge or special master shall advise the 
parties of their basic rights provided in the Children's Code and shall appoint counsel, guardians 
and custodians, if appropriate. 

E. Ifthe judge or special master finds that the child's detention is appropriate under the cri- 
teria established by the Children's Code, the judge or special master shall order detention in’ an 
appropriate facility in accordance with the Children's Code. 

F. Ifthe judge or special master finds that detention of the child is not appropriate under the 
criteria established by the Children's Code, the judge or special master shall order the release of 
the child, but, in so doing, may order one or more of the following conditions to meet the individual 
needs of the child: 

(1) place the child in the custody of a parent, guardian or custodian or under the supervi- 
sion of an agency agreeing to supervise the child; 

(2) place restrictions on the child's travel, association with other persons or place of abode 
during the period of the child's release; or 

(3) impose any other condition deemed reasonably necessary and consistent with the cri- 
teria for detaining children established by the Children's Code, including a condition requiring 
that the child return to custody as required. 

G. An order releasing a child on any conditions specified in this section may at any time be 
amended to impose additional or different conditions of-release or to return the child to custody or 
detention for failure to conform to the conditions originally imposed: 

H. At the detention hearing, all relevant and material evidence helpful in determining the 
need for detention may be admitted by the judge or special master even though it would not be 
admissible in a hearing on the petition. 

I. Ifthe child is not released at the detention hearing and a parent, guardian or custodian’ was 
not notified of the hearing and did not appear or waive appearance at the detention hearing, the 
judge or special master shall rehear the detention matter without unnecessary aeray upon the fil- 
ing of an affidavit stating the facts and a motion for rehearing. 

J. Ifa child is not released at the detention hearing, the child's detention may be subsequently 
reviewed by the court or the court may review the child's detention in conjunction with a pretrial 
conference. 

K. Ifa child is not placed within ten days after a disposition hearing, the child may be released 
and placed under appropriate supervision, so long as the child does not pose a flight risk or sub- 
stantial risk of harm to the child's self or others. 


History: 1978 Comp., § 32A-2-18, enacted by Laws The 2009 amendment, effective July 1, 2009, in Para- 
1993, ch. 77, § 42; 2003, ch. 225, § 8; 2009, ch. 239, § 16. graph (3) of Subsection A, added the last sentence; and 
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added Subparagraphs (a) and (b) of Paragraph (3) of Sub- 
section A. . 

Applicability, — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. _ 

The 2003 amendment, effective July 1, 2003, deleted 
"and Forms" following "Children's Court Rules" in Para- 
graph A(1); substituted "twenty-four" for "forty-eight" fol- 
lowing "be filed within" in Paragraph A(2); inserted "to 
meet the individual needs of the child" at the end of Sub- 
section F'; and added Subsections J and K. 


ANNOTATIONS 


Grade court. — Where the grade court program condi- 
tions were laid out in the grade court order child signed 
and the detention sanction set out in the grade court or- 
der, by its terms, applied to violations of conditions of pro- 


bation and not to conditions of release, once child accepted © 


the conditions of release, the court had authority to order 
detention, based on his failure to comply with those condi- 
tions. State v. Steven B., 2004-NMCA-086, 136 N.M. 111, 
94 P.3d 854, cert. denied, 2004-NMCERT-007, 136 N.M. 
452, 99 P.3d 1164. 
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- Subsection F(8) of this section must be read in 
correlation with Subsections 32A-2-16 F and H 
NMSA 1978. To ignore it would leave children adjudicated 
but awaiting disposition without statutory protection as 


‘to what conditions may be imposed upon their release and 


the legislature had not intended such a result. State v. Ste- 
ven B., 2004-NMCA-086, 186 N.M. 111, 94 P.3d 854, cert. 
denied, 2004-NMCERT-007, 136 N.M. 452, 99 P.3d 1164. 

Children's court has authority to detain children 
who have been released while awaiting sentencing under 
this section. State v. Steven B., 2004-NMCA-086, 1386 N.M. 
111, 94 P3d 854, cert: denied, 2004-NMCERT-007, 136 
N.M. 452, 99 P.3d 1164. 

Restriction on child's travel or residence, — Al- 
though the disposition was not ordered pursuant to this 
section, this section does support the notion that plac- 
ing restrictions on a child's travel or place of residence 
is consistent with the Children's Code. State v. Wacey C., 
2004-NMCA-029, 135 N.M, 186, 86 P.3d 611. 

Law reviews. — For comment, "The Freedom of the 
Press vs. The Confidentiality Provisions in the New Mex- 
ico Children's Code," see 4 N,M.L. Rev. 119 (1973). 

For survey, "Children's Court Practice in Delinquency 


~ and Need of Supervision Cases Under the New Rules," see 


6 N.M.L. Rev, 331 (1976). 

For article, "Child Welfare Under the Indian Child Wel- 
fare Act of 1978: A New Mexico Focus," see 10 N.M.L. Rev. 
418 (1980). 


A.. A child subject to the provisions of the Delinquency Act is entitled to the same basic rights 
as an adult, except as otherwise provided in the Children's Code, including rights provided by the 
Delinquency Act, except as otherwise provided in the Children's Code [32A-1-1 NMSA 1978]. 

B. If after due notice to the parent, guardian or custodian and after a hearing determining 
indigency, the parent, guardian or custodian is declared indigent by the court, the public defender 
shall represent the child. If the court finds that the parent, guardian or custodian is financially 
able to pay for an attorney but is unwilling to do so, the court shall order the parent, guaechan: or 
custodian to reimburse the state for public defender representation. 

C. No person subject to the provisions of the Delinquency Act who is alleged or duipettedl of 
being a delinquent child shall be interrogated or questioned without first advising the child of the 
child's constitutional rights and securing a knowing, intelligent and voluntary waiver. 

D. Before any statement or confession may be introduced at a trial or hearing when a child is 
alleged to be a delinquent child, the state shall prove that the statement or confession offered in 
evidence was elicited only after a knowing, intelligent and voluntary waiver of the child's constitu- 
tional rights was obtained. 

E. In determining whether the child knowingly, intelligently and voluntarily waived the child's 
rights, the court shall consider the following factors: . 

(1) ‘the age and education of the respondent; 
(2) whether the respondent is in custody; 
- (8). the manner in which the respondent was advised of the respondent's rights; 
(4) the length of questioning and circumstances under which the respondent was ques- 
tioned; | 
(5). the condition of the quarters where the respondent was being kept at the time of being 
questioned; 
(6) the time of day and the treatment of the respondent at the time of being questioned; 
(7). the mental and physical condition of the respondent at the time of being questioned; 
and ; . 
(8) _whether the respondent had the counsel of an attorney, friends or relatives at the time 
of being questioned. 

BF, Notwithstanding any other provision to the contrary, no confessions, statements or admis- 

sions may be introduced against a child under the age of thirteen years on the allegations of the 
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petition. There is a rebuttable presumption that any confessions, statements or admissions made 
by a child thirteen or fourteen years old to a person in a position of authority are inadmissible. 

G. An extrajudicial admission or confession made by the child out of court is insufficient to 
support:a finding that the child committed the delinquent acts alleged: in the petition unless it is 
corroborated by other evidence. 

H. Thechild and the parent, guardian or custodian of the child shall be advised by the court or 
its. representative that the child shall be represented by counsel at all stages of the proceedings on 
a delinquency petition, including all post-dispositional court proceedings. If counsel is not retained 
for the child or if,it does not appear that counsel will be retained, counsel shall be apnointed for 
the child. 

I. A child under the age of thirtéen alleged or adjudicated to be a deliniquiat child shall not be 
fingerprinted or photographed for identification purposes without obtaining a court order. 

J. The court; at any stage of the proceeding on a petition under the Children's Code, may ap- 
point a guardian ad litem for a child who is a party if the child has no parent, guardian or custo- 
dian appearing on behalf of the child or if the parent's, guardian's or custodian's interests conflict 
with those of the child. A party to the proceeding or an employee or representative of a party shall 
not be appointed as guardian ad litem. 

K. The court shall appoint a guardian for a child if the court determines that the’child’ does 
not have a parent or a legally appointed guardian in a position to exercise effective guardianship. 
No officer or employee of an agency that is vested with the legal custody of the child shall be ap- 
pointed guardian of the child except when parental rights have been terminated and the agency is 
authorized to place the child for adoption. 

L. A person afforded rights under the Delinquency Act shall be advised of those rights at that 
person's first appearance before the court on a petition under that act. 

M. A serious youthful offender who is detained prior to trial in an adult facility has a right to 
bail as provided under SCRA 1986, Rule 5-401. A child held in a juvenile facility designated as a 
place of detention prior to adjudication does not have a right to pi but may be released pursuant 
to'the provisions of the Delinquency Act. 

N.° The provisions of the Delinquency Act shall not be ‘nterereted to limit the right of a child to 
petition a court fone a writ of habeas corpus. ss Ws 


History: 1978 Comp., § 32A-2-14, enacted by Laws right and after the rights were read, stated that the child 


1993, ch. 77, §.43; 2008, ch. 225, § 9; 2009, ch, 239, § 17, understood the child's Miranda rights; the officers, at the 

Cross references, — For general provisions, basic child's request, brought the child's mother into the inter- 
rights, see 32A-1-16 NMSA 1978. view room before they began questioning the child; during 

For explanation of basic rights in the Children's Court, the interview, the child asked if the child could visit with 
see Rule 10-224 NMRA, the child's mother alone; the-officers refused: the request 

The 2009 amendment, effective July 1, 2009, in Sub- and the child then asked the child's mother to leave the 
section A, after "Children's Code", added the remainder of room; the officers asked child to explain what happened; 
the sentence; and in Subsection Hy in the first sentence, the child then confessed to the murder; the interview 
after "delinquency petition", added the remainder of the lasted less than one hour; the child had a lengthy juvenile 
sentence. arrest record, had been read Miranda rights on previous 

Applicability. — Laws 2009, ch. 239, §7 1, provided occasions, and on one occasion had refused to speak to au- 
that the provisions of this act apply to all children who, on * thorities without a lawyer; and although a clinical psy- 
July 1, 2009, are on release or are otherwise eligible to be chologist testified that.the. child suffered from ADHD, that 
placed on release as if the Juvenile Public Safety Advisory the child's primary language was Spanish, that the child 
Board Act had been in effect at the time they were placed =~ was raised in a traditional Latino household that made 
on release or became eligible to be released. the child deferential to authority figures which would en- 

The 2003 amendment, effective July 1,.2003, deleted able the officers.to convince the.child to confess, the child 
"or not" near the beginning of Paragraphs E(2) and (8) spoke fluent English, never claimed not to understand 
and added Subsection N, _ the questions, and gave detailed, narrative responses to 


' the questions; the officers told the child that the officers 


ANNOTATIONS could not promise the child anything about..a possible 
Confession found voluntary. — Where.a child, who sentence or disposition, and after confessing to the mur- 
was almost seventeen years of age, confessed to murder der, the child asked the officers what they thought might 
while the child was held in a detention center;‘at the of- happen, the child knowingly and intelligently. waived the 
ficer's request, the child agreed to visit with the officers; ae age Sie pe ae es es to me inter: 
the officers read.the child the child's Miranda rights, told , rogatian, and. voluntarily contessed, state v, Gutierrez, 
the child that the interview would stop if the child wanted 2011-NMSC-024, 150 N.M. 232, 258 P.3d 1024. Si 
it to stop, and informed the child about the possible con- Right to speedy trial. — Constitutional speedy- 
sequences of a conviction of murder; the child acknowl- trial requirements guaranteed under the. sixth amend- 
edged by a nod of the head the reading of each Miranda ment of the United States constitution also apply in 
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children's court proceedings in New Mexico. In re Darcy S., 
1997-NMCA-026, 123 N.M. 206, 936 P.2d 888. 

Admissibility of statements of a child under thir- 
teen. — The confessions, statements, or admissions of 
individuals under thirteen years of age regardless of the 
context in which, or to whom, they were made are not 
admissible in a delinquency proceeding. State v. Jade G., 
2007-NMSC-010, 141 N.M. 284, 154 P.3d 659. 

Admissibility of fingerprints of a child under thir- 
teen. — Where the fingerprints of a child under the age 
of thirteen are taken pursuant to a search warrant, before 
a formal petition of delinquency is filed, the protections of 
this section do not apply and cannot be used as the basis 
to exclude the child's fingerprints from evidence at the de- 
linquency hearing. State v. Jade G., 2007- NMSC- 010, 141 
N.M. 284, 154 P.3d 659. 

Results of field sobriety tests are not statements. 
— Evidence of a child's lack of muscular coordination 
during field sobriety tests and the child's response to an 
officer's request that the child count during the one-leg- 
stand test are not statements that are subject to suppres- 
sion under Subsection D of Section 32A-2-14 NMSA 1978. 
State v. Randy J., 2011-NMCA-105, 150 N.M. 683, 265 
P.3d 734, cert. denied, 2011-NMCERT-009, 269 P.3d 908. 

Consent to blood test is not a statement. — A 
child's consent to take a blood test pursuant to the Im- 
plied Consent Act is not a statement under Subsection D 
of Section 82A-2-14 NMSA 1978, because the child's con- 
sent is implied as a matter of law under Section 66-8-107 
NMSA 1978. State v. Randy J:,2011-NMCA-105, 150 N.M. 
683, 265 P.3d 784, cert. denied, 2011-NMCERT-009, 269 
P.3d 903. 

Results of a blood test are not statements. — A 
child's blood test results is not a statement under Subsec- 
tion D of Section 82A-2-14 NMSA 1978. State v. Randy J, 
2011-NMCA-105, 150 N.M. 683, 265 P.3d 734, cert. denied, 
2011-NMCERT-009, 269 P.3d 903. 

Physical evidence of DUI. — Where a child, who was 
sixteen years of age, was subject to investigatory detention 
for DUI; the police officer failed to inform the child of the 
child's constitutional rights as required by Section 32A-2- 
14 NMSA 1978; the officer had the child perform the hori- 
zontal gaze nystagmus (HGN), walk-and-turn, and one- 
leg-stand field sobriety tests; and after the officer read the 
Implied Consent Act to the child, the child consented to a 
blood test, the results of the field sobriety tests, the child's 
consent to a blood test, and the results of the blood test 
were not statements subject to suppression under Subsec- 
tion D of Section 32A-2-14 NMSA 1978. State v. Randy J., 
2011-NMCA-105, 150 N.M. 683, 265 P.3d 734, cert. denied, 
2011-NMCERT-009, 269 P.3d 903. 

Constitutionality of Subsection F. — The rebuttable 
presumption that the statements and confessions of a 
child under 13 years are inadmissible is in accord with the 
legislative purpose of providing extra protection for the 
very young, and the provision was not unconstitutional 
as applied to a 16-year-old defendant. State v. Setser, 
1997-NMSC-004, 122 N.M. 794, 932 P.2d 484. 

Presumption in Subsection F. — The term "rebut- 
table presumption," in Subsection F, is not used in exclu- 
sive reference to the factors of Subsection E; rather, it re- 
lates to admissibility, and it precludes the children's court 
from treating a 13 or 14-year-old child in the same man- 
ner as a child over the age of 14 or an adult. In re Franc- 
esca L., 2000-NMCA-019, 128 N.M. 673, 997 P.2d:147, cert. 
quashed, 132 N.M, 194, 46 P.3d 101, holding limited by 
State v. Adam J., 2003-NMCA-080, 133 N.M. 815, 70 P.3d 
805, cert. denied, 2003- NMCERT-006, 133 N.M. 771, 70 
P.3d 761. tg 

If the court is not satisfied that the rebuttable presump- 
tion of Subsection F of this section has been overcome 
based on the personal traits of the child, the court's inquiry 
is complete and the confession, statement, or admission in 
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question is inadmissible. To the extent that In re Franc- 
esca L., 2000-NMCA-019, 128 N.M. 678, 997 P.2d 147, cert. 
quashed, 132 N.M. 194, 46 P.3d 101, states to the contrary, 
it is overruled, State v. Adam J.,°-2003-NMCA-080, 133 
N.M. 815, 70 P.3d 805, cert. denied, 2003-NMCERT-006, 
133 N.M. 771, 70 P.3d 761. 

Subsection F is construed to eliminate applica- 
tion of Subsection G of this section, which permits cor- 
roborated extrajudicial admissions and confessions. State 
v. Jade G., 2005-NMCA-019, 137 N.M. 128, 108 P.3d 534, 
aff'd, 2007-NMSC-010, 141 N.M.-284, 154 P.3d 659. 

Child's statements inadmissible. — Subsection 
F of this section plainly forbids admission of the state- 
ments child made to relatives and’ neighbors regarding 
the shooting of her father by the child. State v. Jade G:; 
2005-NMCA-019, 137 N.M. 128, 108 P.3d 534, aff'd, 
2007-NMSC-010, 141 N.M. 284, 154 P.3d 659. 

* Thirteen-year-old child's incriminating state- 
ment made to an assistant principal was presump- 
tively inadmissible. — Where child, a thirteen-year-old 
student, was charged with the delinquent act of unlaw- 
ful carrying of a deadly weapon on school premises, and 
where child moved to suppress incriminating statements 
he made to an assistant principal and to the school re- 
source officer, and where the district court entered an 
order granting the suppression of child's statement to 
the school resource officer, but otherwise denied the mo- 
tion, the district court erred in partially denying child's 
motion to suppress, because the assistant principal was 
a person in a position of authority, and as such, the dis- 
trict court erred by not concluding that child's statement 
to the assistant principal was presumptively inadmis- 
sible under Subsection F of this section. State v. Cesar B., 
2020-NMCA-048, 

State's burden of proof in rebutting the presump- 
tion of inadmissibility in Subsection F. — To over- 
come the presumption of inadmissibility in Subsection 
F of this section, the state must prove by clear and con- 
vincing evidence that at the time the thirteen or fourteen- 
year-old child made his or her statement to a person in a 
position of authority, the child had the maturity to under- 
stand his or her constitutional and statutory rights and 
the force of will to invoke such rights. In order to obtain 
the clear and convincing evidence needed to rebut the 
presumption of inadmissibility, the interrogator who is in 
a position of authority must first adequately advise the 
thirteen or fourteen-year-old child of his or her Miranda 
and statutory rights and then invite the child to explain, 
on the record, his or her actual comprehension and ap- 
preciation of each Miranda warning. State v. DeAngelo M., 
2015-NMSC-033, aff'g on other grounds 2015-NMCA-019. 

Where thirteen-year-old child, charged with murder, 
residential burglary, tampering with evidence, and lar- 
ceny, was subjected to a custodial interrogation by three 
law enforcement officers, during which child made in- 
culpatory statements regarding a burglary that con- 
nected child to a murder, the trial court erred in denying 
child's motion to suppress the statements where the of- 
ficers failed to advise child of his Miranda and statutory 
rights in a clear and intelligible manner and where it was 
not clear from the record that child fully comprehended 
and appreciated his constitutional and statutory rights. 
Moreover, the fact that child continued to answer ques- 
tions after unambiguously asserting his right to remain 
silent provided additional evidence that child did not pos- 
sess either the maturity to understand his rights or the 
force of will to assert those rights. The state did not meet 
its burden of rebutting the presumption of inadmissibil- 
ity under 32A-2-14F NMSA 1978. State v. DeAngelo M., 
2015-NMSC-033, aff'g on other grounds 2015-NMCA-019. 

Rebutting the presumption in Subsection F. — 
Rebutting the presumption in Subsection F of this sec- 
tion requires the state to present clear and convincing 
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evidence that, in the totality of the circumstances, the 
child's personal traits give him an above-average abil- 
ity to knowingly, intelligently, and voluntarily waive his 
rights in the way the statute presumes a fifteen-year-old 
child can, State v. DeAngelo M., 2015-NMCA-019, cert. 
granted, 2015-NMCERT-002, 

Where thirteen-year-old child accused of murder, bur- 
glary, larceny and. tampering with evidence, was on the 
lowest end of the age range at which his statements could 
be used, and where lay witnesses did not present evidence 
of the child's actual grades or test scores from his regu- 
lar school or present evidence of any. school records con- 
cerning the child, but based their, opinion that the child 
had above average intelligence solely on a single inter- 
action with the child during the interrogation, the state 
did not present clear and convincing evidence that the 
child had the capacity to understand his,rights and un- 
derstand the consequences of waiving those rights in the 
way a fifteen-year-old child would. State v. DeAngelo M., 
2015-NMCA-019, cert. granted, 2015-NMCERT-002.. . 

Construction.,— Subsection C is an exception to the 
general rule in Subsection A that children are entitled to 
the, same basic rights as adults; therefore, this section is 
not a.mere codification of Miranda, but was intended in- 
stead to provide children with greater statutory protec- 
tion than constitutionally mandated. State v. Javier M., 
2001-NMSC-030,.131 N.M. 1, 33 P.3d 1. 

Waiver of Miranda rights. — Even though the 
16-year-old defendant. suffered from certain conditions 
and disorders that affected her cognitive abilities, there 
was no evidence that she lacked sufficient intelligence to 
understand her rights; therefore, her confession, given 
voluntarily after a valid waiver of her Miranda rights, 
was admissible. State v. Setser, 1997-NMSC-004, 122 N.M. 
794, 932.P.2d.484, 

Motion to suppress 17-year-old defendant's statement 
was properly denied, because, although the interrogation 
took place at a police station while he was in handcuffs 
and without a parent present, he had previous experience 
with the court system and had been questioned by police 
officers and represented by attorneys in the past, there 
was no evidence that he needed to be provided, with a spe- 
cial form in order to understand his rights or knowingly 
waive them, and, in view of his age and eleventh-grade ed- 
ucation, his alert condition at the time of the interrogation, 
and the manner in,which his rights were explained to him, 
he was more likely than not to understand and knowingly 
waive them, even without his parent present. State v, Las- 
ner, 2000-NMSC-038, 129 N.M. 806, 14 P.3d 1282. ; 

In evaluating the trial court's determination that 
17-year-old defendant knowingly, intelligently, and volun- 
tarily waived his. constitutional rights, it is necessary to 
look at the totality of circumstances, giving particular em- 
phasis to the factors listed in Subsection E. State v. Marti- 
nez, 1999-NMSC-018,.127 N.M, 207, 979 P.2d 718, 

Expanded protections in Children's Code. — The 
Children's Code protections apply more broadly than the 
constitutional protections recognized in Miranda; the 
Children's Code protections apply in any scenario after a 
child has been subject to formal charges, in any scenario, 
in which a child is subject to an investigative detention, 
and in any scenario.at all in which a child is suspected of 
being a delinquent child. State v, Rivas, 2017-NMSC-022. 

Waiver. of Miranda rights by juvenile defendant. 
— Where fifteen-year-old defendant, charged, with first- 
degree murder, aggravated burglary, tampering with 
evidence, and unlawful taking of a motor.vehicle, agreed 
to be interviewed by a police detective after having been 
advised of his rights, after being given an opportunity to 
read, and read aloud from, a standard advice of rights form 
before signing the form and indicating a desire to speak to 
the detective, where nothing in the record indicated that 
defendant lacked sufficient intelligence to understand 
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his rights or the repercussions of waiving those rights or 
that defendant suffered from any impairment of mental 
or physical condition, and where there was.no coercive or 
manipulative conduct by law enforcement, the totality of 
the circumstances indicated that defendant knowingly, 
intelligently, and,voluntarily waived his right against self- 
incrimination, State v, Rivas, 2017-NMSC-022, 

Miranda warning not required. — Police officers 
may ask questions about needles or weapons prior to 
pat-down search to assure safety of officers without giv- 
ing the individual Miranda warning. State v. Gerald B., 
2006-NMCA-022, 189 N.M. 113, 129 P.3d 149. . 

Unwarned statements to probation officers, are 
inadmissible in a subsequent prosecution. — Where 
defendant, a juvenile probationer, arrived at his proba- 
tion office with his parents and voluntarily stated that 
he wanted to turn himself in for'shooting and killing two 
people, and where his probation officer escorted defendant 
to a supervisor's office and talked to defendant until po- 
lice arrived, but failed to advise defendant of his Miranda 
rights or his right to remain silent under 32A-2-14 NMSA. 
1978, the statements made in the supervisor's office were 
inadmissible in a subsequent prosecution, because after 
defendant made his initial voluntary statement in the 
lobby of the probation office, defendant was suspected of 
committing a new delinquent act, was not free to leave the 
probation office and was thus subject to an investigatory, 
detention, and this section requires a child to be warned 
of the statutory right against .self-incrimination when 
subject to an investigatory detention. State v. Filemon V.; 
2018-NMSC-011. 

Midstream Miranda warnings are ineffective. in 
informing a suspect of his or her constitutional 
rights. — Where defendant, a juvenile probationer, ar- 
rived at his probation office with his parents and volun- 
tarily stated that he wanted to turn himself in for shoot- 
ing and killing two people, and where his probation officer 
escorted defendant to a supervisor's office and talked to 
defendant until police arrived, but failed to advise defen- 
dant of his Miranda rights or his right to remain silent un- 
der 32A-2-14 NMSA 1978, and where police transported 
defendant to the Silver City police department where 
defendant proceeded to give a full statement regarding 
the murders without being advised of his constitutional 
rights, and where defendant was subsequently taken to 
an.interview room where he was read his.Miranda warn- 
ings by the case agent assigned to the murder investiga- 
tion and was instructed to sign a written waiver of rights, 
which defendant and his mother signed, and where defen- 
dant. proceeded to give a second statement to police which 
included the same content as the first statement he gave 
to the police, the district court did not err in suppress- 
ing the post-Miranda statement, because the midstream 
Miranda warning was ineffective in informing defendant 
of his Miranda rights while he was in custodial interroga- 
tion; the first and second police interviews were effectively 
continuous and the officer did not remedy the initial fail- 
ure to warn by informing defendant that. his first state- 
ment. could not be used against him at trial: State v. File- 
mon. V., 2018-NMSC-011. 

Federal Miranda warnings not required prior ‘to 
interview with probation officer. — Where a juvenile 
probationer admitted to, his. juvenile probation. officer 
(JPO) that he had used drugs, the district court, in the 
ensuing probation revocation hearing, erred in granting 
the child's motion to suppress inculpatory statements 
based on the JPO's failure to give Miranda warnings to 
the child before questioning him, because Miranda's re- 
quirements do not apply to a probationer's statements 
made during an interview with his probation officer since 
the probationer is not in custody for purposes. of receiving 
Miranda protection and there is no formal arrest or. re- 
straint on freedom of movement of the degree associated 
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with a formal arrest. State v. Taylor E., i20AGNMESAO0, 
cert. denied. 

Warning of statutory rights not required ieidon to 
interview with probation officer. — Where a juvenile 
probationer admitted to his juvenile probation officer that 
he had used drugs, the district court, in the ensuing pro- 
bation revocation hearing, erred in granting the child's 
motion to suppress inculpatory statements based on the 
JPO's failure to advise the juvenile of his constitutional 
rights before questioning him, because the protections set 
forth in 32A-2-14(C). NMSA 1978 are triggered, not by a 
JPO's suspicion that a probationer may have violated a 
condition of probation, or where the child.is alleged in a 
revocation petition to have done so, but only when a child 
is subject to an investigatory detention and where a law 
enforcement officer questions a child based on a suspicion 
that the child has committed a delinquent act: or where 
the child is alleged to have done so.in a delinquency peti- 
tion. State v. Taylor H., 2016-NMCA-100, cert. denied. 

Warning of right to withhold consent to field so 
briety tests,is not required. — A police officer is not 
required to advise a minor of a right to refuse to perform 
field sobriety tests. State v. Candace S,, 2012-NMCA-030, 
274 P.3d 774, cert. denied, 2012-NMCERT-002. 

The failure ofa police officer to advise a minor of aright 
to remain silent does-not render field sobriety tests inad- 
missible, because the performance of field sobriety: tests 
does not constitute statements subject to suppression. 
State v. Candace S,, 2012-NMCA-030, 274 P.3d 774, cert. 
denied, 2012- NMCERT-002. 

Failure to advise minor of a right to remain silent 
and of a right to withhold consent to field sobriety 
tests. — Where a police officer had reasonable suspicion 
to administer field sobriety tests and breath alcohol tests 
to defendant who was a minor, the officer's failure to ad- 
vise defendant of a right to remain silent and of a right to 
withhold consent to the tests did not render the tests in- 
admissible. State v. Candace S., 2012-NMCA-030, 274 P.3d 
774, cert. denied, 2012-NMCERT-002., 

Rights of a child during an investigatory deten- 
tion. — Under this section, a child who is suspected or al- 


leged of having committed a-delinquent act cannot be in- © 


terrogated or questioned during an investigatory detention 
unless the child is first advised of his or her statutory right 
to remain silent and the child knowingly, intelligently, and 
voluntarily waives his or her rights. The state bears the bur- 
den of proving that the child knowingly, intelligently, and 
voluntarily waived the statutory right to remain silent. The 
remedy for violating this section is to preclude the admis- 
sion, in court proceedings, of any statement or confession 
elicited from the child. State v. Antonio T., 2015-NMSC-019, 
rev'g 2013-NMCA-035, 298 P.3d 484. 
_ Waiver of statutory right. — Where sixteen-year-old 
child made incriminatory statements during an investiga- 
tory detention after being suspected of committing the de- 
linquent act of driving while intoxicated (DWI), evidence 
that officers conducted the DWI investigation in the public 
parking lot of a convenience store in plain view of store em- 
ployees, traffic, and other members of the public entering 
and exiting the store, that the length of time between child's 
initial contact with police and his arrest for DWI lasted 
only twelve minutes, that the officer's demeanor toward 
child was professional ‘and courteous and that there was 
no indication that child felt in fear of the interaction, and 
that the officer informed child of his right to remain silent, 
established that child understood his statutory right and 
the consequences of waiving that right. Under the totality 
of the circumstances, the evidence was consistent with a 
determination that child knowingly, intelligently, and vol- 
untarily waived his right to remain silent. State v. Wyatt B., 
2015-NMCA-110, cert. denied, 2015-NMCERT-010. 
‘Questioning a child suspected of delinquent be- 
havior by a school administrator in the presence 
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of a law enforcement officer constitutes an inves- 
tigatory detention. — When a child suspected of de- 
linquent behavior is questioned in the presence of a law 
enforcement officer, that child is subjected to an investi- 
gatory detention, triggering the protections of 32A-2-14 
NMSA 1978. State v, Antonio T., 2015-NMSC- 019, rev'g 
2013-NMCA-035, 298 P.3d 484. 

Where the assistant principal of a high school suspected 
a seventeen-year-old student of being intoxicated and 
questioned the child in the presence of the student re- 
source officer, a certified law enforcement officer, the ques- 
tioning of the child constituted an investigatory detention 
triggering the protections of 32A-2-14 NMSA 1978. The 
statements made by the child in response to theassistant 
principal's questions were inadmissible because the child 
was not advised, of his statutory right to remain silent 
and the state failed to prove that the child knowingly, in- 
telligently, and voluntarily waived his, statutory right to 
remain silent, State v. Antonio T, 2015-NMSC-019, rev'g 
2013-NMCA-0385, 298 P.3d 484. 

Interrogation of a student by:a school administra- 
tor in the presence of a police officer. — Where a vice 
principal interrogated a high school student, who was sus- 
pected of being intoxicated, in the vice principal's office in 
the presence of a uniformed police officer; the purpose of 
the vice principal's investigation was to ensure the safety 
of defendant and other students; the vice principal called 
the officer to administer a breath test and to protect, the 
vice principal; the officer, administered the breath test on 
defendant and searched a bathroom where defendant said 
defendant had disposed of a bottle of alcohol; defendant 
admitted to drinking; and defendant's statements were 
used in a defendant's juvenile case, defendant was not en- 
titled to Miranda warnings from the vice principal despite 
the presence of the police officer. because the interroga- 
tion constituted an investigatory detention, nota custo- 
dial detention, and, the vice principal was acting to serve 
the school's interests in a safe environment, not on behalf 
of law enforcement. State v. Antonio T., 2013-NMCA-035, 
298 P.ad 484, cert. granted, 2013-NMCERT-003. 

Suppression not required. — When. child volun- 
teered that he possessed marijuana, in response to police 
officer's inquiry about needles during a pat-down search, 
child was not entitled under this section to the suppres- 
sion of the statements or marijuana. State v. Gerald B., 
2006-NMCA-022, 139 N.M. 118, 129 P.3d 149. 

State to prove voluntariness of confession. — 
Whether a juvenile knowingly and voluntarily waives his 
constitutional rights before giving a confession is an is- 
sue distinct from the competency of the juvenile, requires 
the consideration of different factors, and is an issue as to 
which the state carries the burden of proof; if the children's 
court fails to make the state prove by the preponderance 
of the evidence that a juvenile knowingly and voluntarily 
waived his or her. rights, a delinquency determination 
may be reversed, State v, Jason F., 1998-NMSC-010, 125 
N.M. 111, 957 P.2d 1145. 

Investigatory detention triggers statute. — A 
child need not. be under custodial interrogation in order 
to trigger the protections of this section. The protections 
are triggered when a child is subject to an investigatory 
detention and therefore, prior to questioning, a child who 
is detained or seized and suspected of wrongdoing must 
be advised that he or she has the right to remain silent 
and that anything said can be used in any delinquency 
hearing. State v. Javier M., 2001-NMSC-030, 131 N.M. 1, 
33 R31, q 

Objective standard of determining wrongdoing. 
— In the context of investigatory stops, determining 
whether a child is "suspected" of wrongdoing should be 
measured by an objective standard, State v. Javier M., 
2001-NMSC-030, 131 N.M. 1, 33 P.3d 1, 
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Administrative questioning does not trigger stat- 
ute. — This section does not require that officers give chil- 
dren constitutional warnings prior to: (1) questions per- 
taining to a child's age or identity; (2) general on-the-scene 
questioning; or (3) volunteered statements made by a child. 
State v. Javier 'M., 2001-NMSC-080, 131 N.M. 1, 33 P.8d 1. 

Remedy for violation. — If during an investigatory 
detention, a child is not advised of the right to remain si- 
lent and warned of the consequence of waiving that right, 
any statement or confession obtained as a result of the 
detention or seizure is inadmissible in any delinquency 
proceeding. State v, Javier M., 2001-NMSC-030, 131 N.M. 
1, 33 P.3d 1. 

Dismissal not a remedy. — There is no statutory pro- 
vision for the dismissal of a delinquency petition based 
on a violation of any of the statutory rights granted un- 
der this section. In re Jade G., 2001-NMCA-058, 180 N.M. 
687, 30 P.3d 376, cert. quashed, 132 N.M. 484, 51 P.3d 527 
(2002), aff'd in part, rev'd in part on other grounds, State 
v. Jade G., 2007-NMSC-010, 141 N.M. 284, 154 P.3d 659, 

Purpose of Subsection I of this section is to afford 
greater protection ‘for children’ under 13 than to older 
children and adults in regard to fingerprinting. State v. 
Jade G., 2005-NMCA-019, 187 N.M. 128, 108 P.3d 534, 
aff'd, 2007-NMSC-010, 141 N.M. 284, 154 P.3d 659. 

Fingerprints. — An obvious purpose of Subsection I 
of this section is to require at some stage a judge's inde- 
pendent review of a request for a juvenile's fingerprints, 
to balance the accountability and protective purposes of 
the Delinquency Act with the protection to be afforded 
children under 18. State v. Jade G., 2005-NMCA-019, 137 
N.M. 128, 108-P.3d 534, aff'd, 2007-NMSC-010, 141 N.M. 
284, 154 P.3d 659. 

Special master's refusal to rule on a juvenile's mo- 
tion to suppress does not violate this rule if the children's 
court reviews the matter both before and after the adju- 
dicatory hearing conducted by the special master. State v. 
Jason F,, 1998-NMSC-010, 125 N.M. 111, 957 P.2d 1145. 
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‘Validity of waiver. — Although Subsection E(8) of this 
section directs courts to consider the presence or absence 
of an attorney, friend, or relative at the questioning, that 
is merely one of the factors relevant in determining the 
validity of a waiver of rights, and there is no statutory 
requirement that parents be notified about a custodial 
interrogation of their juvenile child. State v. Martinez, 
1999-NMSC-018, 127.N.M. 207, 979 P.2d 718. 

The state was not required to prove that 17-year-old 
defendant expressly waived his rights in order to demon- 
strate a constitutionally valid waiver. State v. Martinez, 
1999-NMSC-018, 127 N.M. 207, 979 P.2d 718. 

Consent of minor to vehicle search. — A police offi- 
cer need not advise a minor of the right to refuse to consent 
in order to obtain the valid consent of the minor to search 
the minor's vehicle, State v. Carlos 'A., 2012-NMCA-069, 
284 P.3d 384, cert. denied, 2012-NMCERT-006. 

Where the minor, who was seventeen years of age, was 
stopped by a police officer for a traffic violation; the of- 
ficer smelled the odor of marijuana; the minor consented 
to the search of the minor's vehicle; the officer did not ad- 
vise the minor and the minor did not know that the minor 
had a right to refuse to consent; the contact between the 
minor and the officer was low-key, polite, cooperative, and 
not hostile; the officer did not exert any unusual pressure 
on the minor; and the encounter lasted about ten min- 
utes from the time of the stop to the end of the vehicle 
search, there was substantial evidence that the minor 
voluntarily consented to the search of the vehicle. State 
v. Carlos A., 2012-NMCA-069, 284 P.3d 384, cert. denied, 
2012-NMCERT-006. 

Law reviews. — For note, "Children's Law: Investi- 
gatory Detention of Juveniles in New Mexico: Providing 
Greater Protection than Miranda Rights for Children in 
the Area of Police Questioning - State of New Mexico v. 
Javier M.," see 32 N.M.L. Rev. 393 (2002). 


32A-2-15, Time limitations on delinquency adjudicatory hearing. 


The adjudicatory hearing in a delinquency proceeding shall be held in accordance with the time 
limits set forth in the Children's Court Rules and Forms [10-101 NMRA\. 


History: 1978 Comp., § 32A-2-15, enacted by Laws 
1993, ch, 77, § 44. 

Cross references. — For adjudicatory time limits in 
delinquency proceedings, see Rule 10-243 NMRA. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-28 NMSA 1978 have been included in the an- 
notations to this section. 

Commencement of period for adjudicatory hear- 
ing in delinquency proceedings. — The time limit set 
forth in 10-226 NMRA (now 10-248 NMRA) for commenc- 
ing an adjudicatory hearing in a delinquency proceed- 
ing if the child is not held in custody begins to run when 
the summons and a copy of the petition are personally 
served on the child, not when a copy is given to the child's 


attorney. State v. Jody C., 1991-NMCA-097, 113 N.M. 80, 
823 P.2d 322, cert denied, 113 N.M. 23, 821 P.2d 1060. 

Granting of continuance within trial court's 
discretion. — The granting of a motion for continu- 
ance is within the sound discretion of the trial court and 
such action will not be disturbed on review unless there 
is a showing of abuse of that discretion, Doe v, State, 
1975-NMCA-108, 88 N.M. 347, 540 P.2d 827, cert, denied, 
88.N.M. 318, 540 P.2d 248. 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L. Rev. 331 (1976). 

For article, ''The New Mexico Children's Code; Some Re- 
maining Problems," see 10 N.M.L, Rev. 841 (1980), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Juvenile Courts and Delinquent and Dependent 
Children § 62 et seq. 


S2A-2- 16. Conduct of hearings; findings; dismissal; MishOsHOnE! 


matters; penalty. 


A. Hearings on petitions shall be conducted by the court separate from other proceedings. A 
jury trial on the issues of alleged delinquent acts may be demanded by the child, parent, guardian, 
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custodian or counsel in proceedings on petitions alleging delinquency when the offense alleged 
would be triable by jury if committed by an adult. If a jury is demanded and the child is entitled 
to a jury trial, the jury's function is limited to that of trier of the factual issue of whether the child 
committed the alleged delinquent acts. If no jury is demanded, the hearing shall be by the court 
without a jury. Jury trials shall be conducted in accordance with rules promulgated under the 
provisions of Subsection B of Section 32A-1-5 NMSA 1978. A delinquent child facing a juvenile dis- 
position shall be entitled to a six-member jury. If the children's court attorney has filed a motion to 
invoke an adult sentence, the child is entitled to a twelve-member jury. A unanimous verdict is re- 
quired for all jury trials. The proceedings shall be recorded by stenographic notes or by electronic, 
mechanical or other appropriate means. 

B. All hearings to declare a person in contempt of court and all hearings on petitions pursuant to 
the provisions of the Delinquency Act shall be open to the general public, except where the court in 
its discretion, after a finding of exceptional circumstances, deems it appropriate to conduct a closed 
delinquency hearing. Only the parties, their counsel, witnesses and other persons approved by the 
court may be present at a closed hearing. Those other persons the court finds to have a proper inter- 
est in the case or in the work of the court may be admitted by the court to closed hearings on the con- 
dition that they refrain from divulging any information concerning the exceptional circumstances 
that resulted in the need for a closed hearing. Accredited representatives of the news media shall. be 
allowed to be present at closed hearings subject to the conditions that they refrain from divulging 
information concerning the exceptional circumstances that resulted in the need for a closed hearing 
and subject to such enabling regulations as the court finds necessary for the maintenance of order 
and decorum and for the furtherance of the purposes of the Delinquency Act. 

C. Those persons or parties granted admission to a closed hearing who intentionally divulge 
information in violation of Subsection B of this section are guilty of a petty misdemeanor. 

D. The court shall determine if the allegations of the petition are admitted or denied. If the al- 
legations are denied, the court shall proceed to hear evidence on the petition. The court after hear- 
ing all of the evidence bearing on the allegations of delinquency shall make and record its findings 
on whether the delinquent acts subscribed to the child were committed by the child: If the court 
finds that the allegations of delinquency have not been established, it shall dismiss the petition 
and order the child released from any detention or legal custody imposed in connection with the 
proceedings. 

EK. The court shall make a finding of delinquency based on a valid admission of the allegations 
of the petition or on the basis of proof beyond a reasonable doubt. 

F. Ifthe court finds on the basis of a valid admission of the allegations of the petition or on the 
basis of proof beyond a reasonable doubt that the child is a delinquent, the court may proceed im- 
mediately or at a postponed hearing to make disposition of the case. 

G. In that part of the hearings held under the Delinquency Act on dispositional issues, all rel- 
evant and material evidence helpful in determining the questions presented, including oral and 
written reports, may be received by the court and may be relied upon to the extent of its probative 
value even though not competent had it been offered during the part of the hearings on adjudica- 
tory issues. 

H. . On the court's motion or that of a party, the court may continue the hearing on the petition 
for a reasonable time to receive reports and other evidence in connection with disposition. The 
court may continue the hearing pending the receipt of the predisposition study and report if that 
document has not been prepared and received. During any continuances under this subsection, 
the court shall make an appropriate order for detention or legal custody. 


History: 1978 Comp., § 32A-2-16, enacted by Laws July 1, 2009, are on release or are otherwise eligible to be 


1998, ch. 77, § 45; 2009, ch. 239, § 18. placed on release as if the Juvenile Public Safety Advisory 
Cross references. — For sentencing for petty misde- Board Act had been in effect at the time they were placed 
meanors, see 31-19-1 NMSA 1978. on release or became eligible to be released. 


The 2009 amendment, effective July 1, 2009, in 


Subsection A, in the fifth sentence, changed the refer- ANNOTATIONS 

ence from Section 32-1-4 NMSA 1978 to Section 32A-1-5 Decisions under prior law. — In light of the simi- 

NMSA 1978. 4 . larity of the provisions, annotations decided under former 
Applicability. — Laws 2009, ch. 239, § 71, provided Section 32-1-31 NMSA 1978 have been included in the an- 

that the provisions of this act apply to all children who, on AUtations to hissaction, 
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Purpose of proceeding to determine "delin- 
quency" is to decide whether the accused is responsible 
for prohibited conduct and, when criminal, the conse- 
quences may be the same as in the case of an adult. In- 
deed, it is even possible that ultimately this could result 
in the juvenile being incarcerated in the penitentiary with 
adult offenders. Peyton v. Nord, 1968- NMSC-027, 78 N.M. 
717, 437 P.2d 716. 

Criteria for detention. —This section does not require 
the court to consider criteria for detention before entering 
such an order. State v. Steven B., 2004-NMCA-086, 136 
N.M. 111, 94 P.8d 854, cert. denied, 2004-NMCERT-007; 
136 N.M. 452, 99 P.3d 1164. 

Subsections F and H of this section do not permit the 
children's court to wholly bypass the criteria for deten- 
tion. State v. Steven B,, 2004-NMCA-086, 136 N.M. 111, 94 
P.3d 854, cert, denied, '2004- NMCERT-007, 136 N.M. 452, 
99 P.3d.1164. 

No conflict with 10-229B NMRA. — There is no con- 
flict between ‘the time limit within which a dispositional 
hearing must be held under 10-229B NMRA (now 10-246 
NMRA) and Section 32-1-31H NMSA 1978 (now Subsec- 
tion H of this section) granting discretion to the children's 
court in a wide variety of circumstances; the rule simply 
states that in one specific circumstance that, discretion 
should not be exercised to delay a hearing, In re Paul T., 
1994-NMCA-123, 118 N.M. 538, 882 P.2d 1051. 

Acceptance of admission by child involves accept- 
ing that the child has committed a delinquent act and ac- 


cepting that the child is a delinquent child. State v, Doe, 


1978-NMCA-025, 91 N.M. 506, 576 P.2d 1137, 
Obligation to advise of rights. — Although the court 


has a statutory obligation to advise children before it of. 


their rights under the Children's Code and other laws at 
each separate appearance, that obligation must be read 
in light. of the legislative purposes expressed in the code, 
and since the child did not claim any prejudice nor claim 
that he was not otherwise advised by his attorney of his 
constitutional or other legal rights, the appellate court 
would not reverse a commitment order for failure of the 
trial court to advise the child of his rights. In re Doe, 
1975-NMCA-124, 88 N.M. 481, 542 P.2d 61. 

Demand requirement for jury trial is ineffective 
to change constitutional right to a jury trial, State v. 
Doe, 1980-NMCA-091, 94 N,M, 637, 614 P.2d 1086 (de- 
cided under prior law). 

Failure to make jury demand — The’ children's 
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court erred in concluding that a child was not entitled to » 


a jury trial when he failed to make a timely jury demand 
as provided in 10-228A NMRA (now 10-245 NMRA); the 
rule can do no more than encourage a counseled deci- 
sion at an early stage of the proceedings. State v. Eric M., 
1996-NMSC-056, 122 N.M, 436, 925 P.2d 1198. 

Child's right to waive jury trial. — The state has no 
right grounded in either state statute, court rule, or the 
state constitution to impose aright of concurrence on the 
right of a child to waive his jury trial. In re Christopher K., 
1999-NMCA-157, 128 N.M. 406, 993 P.2d 120. 

Waiver of right must be done knowingly. — Waiver 
of a right created by the constitution, a statute or a court- 
promulgated rule must be done intelligently and know- 
ingly if the right is to be denied the one claiming it. State 
ex rel, Dep't of Human Servs. v. Perlman, 1981-NMCA- 076, 
96 N.M. 779, 635 P.2d 588. 

Express waiver of right to jury trial required. — 
Where a child has a right to a trial by jury, such right may 
be waived, but) only by an express waiver. State v. Doe, 
1980-NMCA-091, 94 N.M. 637, 614 P.2d 1086, cert. denied, 
94 N.M. 675, 615 P.2d 992. 

Phrase "when the offense alleged would be triable 
by jury if committed by an adult" means a district 
court offense, A child charged with a petty misdemeanor 
which would have been triable by jury in the magistrate 


50 


32A-2-16 


court if committed by an adult. was not entitled to jury 
trial. State v. Doe, 1977-NMCA-092, 90.N.M. 776, 568 P.2d 


- 612, cert. denied, 91 N.M. 3, 569 P.2d 413, 


Same treatment as adult. — Prior to the adoption 
of the state's first juvenile law in 1917, a minor charged 
with having committed a criminal offense was handled no 
differently than an adult. Under the provisions of N.M. 
Const., art. II; § 12; which reads in part, "the right of trial 
by jury as it. has heretofore existed shall be secured to 
all and remain inviolate," he would have been entitled to 
have his guilt determined by a jury before he could have 
been imprisoned. Peyton v. Nord, 1968-NMSC-027, 78 
N.M. 717, 487 P.2d 716. 

No imprisonment without j jury. — At the time of the 
adoption of the state constitution, a Juvenile could not have 
been imprisoned without a trial by jury. This being true, 
no change in terminology or procedure may be invoked 
whereby incarceration could be accomplished in a manner 
which involved denial of the right to jury trial. Peyton v. 
Nord, 1968-NMSC-027, 78 'N.M. 717, 437 P.2d 716. 

Driving under the influence and violating Liquor 
Control Act. — Child who was charged with driving under 
the influence and violation of the Liquor Control Act was 
entitled to a jury trial, since an adult would have been en- 
titled to a jury trial if facing two charges with the same pen- 
alties as the offenses on which the child was tried, and since 
the maximum possible aggregate sentence exceeded six 
months. State v. Benjamin C., 1989-NMCA-075, 109 N.M, 
67, 781 P.2d 795, cert denied, 109 N.M. 54, 781 P.2d 782. 

State's burden of proof in rebutting the presump- 
tion of inadmissibility in 32A-2-14F NMSA 1978. — To 
overcome the presumption of inadmissibility in 32A-2-14F 
NMSA 1978, the state must prove by clear and convincing 
evidence that at the time the thirteen or fourteen-year- 
old child made his or her statement to a person in a po- 
sition of authority, the child had the maturity to under- 
stand his or her constitutional and-statutory rights and 
the force of will to invoke such rights. In order to obtain 
the clear and convincing evidence needed to rebut the 
presumption of inadmissibility, the interrogator who is in 
a position of authority must first adequately advise the 
thirteen or fourteen-year-old child of his or her Miranda 
and statutory rights and then invite the child to explain, 
on the record, his or her actual comprehension and ap- 
preciation of each Miranda warning. State v. DeAngelo M., 
2015-NMSC-033, aff'g on other grounds 2015-NMCA-019. 

Where thirteen-year-old child, charged with murder, 
residential burglary, tampering with evidence, and lar- 
ceny, was subjected to a custodial interrogation by three 
law enforcement officers, during which child made in- 
culpatory statements regarding a burglary that con- 
nected: child to a murder, the trial court erred in denying 
child's motion to suppress the statements where the of- 
ficers failed to advise child of his Miranda and statutory 
rights in a clear and intelligible manner and where it was 
not clear from the record that child fully comprehended 
and appreciated his constitutional and statutory rights. 
Moreover, the fact that child continued to answer ques- 
tions after unambiguously asserting his right to remain 
silent: provided additional evidence that child did not pos- 
sess either the maturity to understand his rights or the 
force of will to assert those rights. The state did not meet 
its burden of rebutting the presumption of inadmissibil- 
ity under 32A-2-14F NMSA 1978, State v. DeAngelo M., 
2015-NMSC-033, aff'g on other grounds 2015-NMCA-019, 

Jury size for juvenile disposition. — Whether the 
child is entitled to a twelve-member jury is not deter- 
mined by the charges, but by the state's decision to invoke 
an adult sentence; a child is entitled to a six-member jury 
unless subject to an adult.sentence. State v. DeAngelo M., 
2015-NMCA-019, cert. granted, 2015-NMCERT-002. 

Where the state's petition for delinquency terms the 
child as a "delinquent child" and describes the offenses 
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as "delinquent acts", and where the state did not seek 
an adult sentence, the child was not entitled to a twelve- 
member jury, State v. DeAngelo M., 2015-NMCA-019, cert, 
granted, 2015-NMCERT-002. 

Felony evidence not charged in petition sustains 
finding. — Evidence of "an act" constituting a felony, in 
the absence of contrary evidence, sustains a finding that 
a child is in need of care or rehabilitation, whether or not 
the felony act was charged in the petition. State v. Doe, 
1979-NMCA-021, 93 N.M. 206, 598 P.2d 1166. 

Conviction of crime prerequisite to determination 
of delinquency. — It is a fundamental right of a party to 
be convicted of a crime, which is a necessary prerequisite 


to a determination of delinquency, based upon evidence of . 


the elements of the crime, and in a prosecution for a viola- 
tion of Section 30-31-23 NMSA 1978, the state must prove 
that the respondents had knowledge of the presence and 
character of the item possessed; a degree of furtiveness on 
the parts of juvenile respondents, in doing their smoking 
and passing a pipe around between buildings while chang- 
ing classes, in light of a school regulation prohibiting the 
smoking of tobacco, was not conduct sufficient to infer that 
the smokers knew the character of the substance they 
were using. Doe v. State, 1975-NMCA-108, 88 N.M. 347, 
540 P.2d 827, cert. denied, 88 N.M. 318, 540 P.2d 248. 

Certified statement on appeal supports conclu- 
sion of delinquency. — Since the children's court judge's 
original findings did not support delinquency, but a certi- 
fied statement by him on appeal did contain findings that 
supported the judgment, the findings were sufficient to 
support the conclusion that the child was a delinquent. 
State v, Doe, 1977-NMCA-078, 91 N.M. 92, 570 P.2d 923, 

Two aspects to determination of delinquency. 
— There are two aspects to the determination that a 
child is a delinquent child - the act which he commit- 
ted and the need for care or rehabilitation. State v. Doe, 
1977-NMCA-023, 90 N.M. 249, 561 P.2d 948 (decided un- 
der prior law). 

On a petition alleging delinquency, the adjudica- 
tory proceedings involve two aspects: (1) whether the 
child committed the delinquent act, and (2) whether the 
child is in need of care or rehabilitation. State v. Doe, 
1979-NMCA-021, 93 N.M. 206, 598 P.2d 1166 (decided un- 
der prior law). 

Standard for admissibility of evidence in adju- 
dicatory phases of hearing is clearly different from 
that in the dispositional phase of the hearing. Doe v. State, 
1978-NMSC-068, 92 N.M. 74, 582 P.2d 1287. 

Use of predisposition report held constitutionally 
impermissible. — When a predisposition report received 
by a judge in a juvenile delinquency case is composed pri- 
marily of hearsay evidence which would be clearly incom- 
petent in either of the adjudicatory phases of the proceed- 
ings, and it was not shown to be "competent, material and 
relevant in nature," then to use such hearsay and untested 
evidence to determine delinquency is constitutionally im- 
permissible as a denial of the child's constitutional right to 
confront and cross-examine the witnesses against him. Doe 
v. State, 1978-NMSC-068, 92 N.M. 74, 582 P.2d 1287. 

Evidence supporting need for rehabilitation. — 
Since the evidence showed that a child made an unau- 
thorized entry of the residence of a victim at night with 
the intent to commit the offense of criminal sexual pen- 
etration (which is the third-degree felony of burglary) and 
that after entering he attempted to commit, at the least, 
the crime of criminal sexual penetration in the third de- 
gree (a fourth-degree felony), and there was no evidence to 
the contrary, the evidence of either of the felonies sustains 
the finding that the child is in need of care and rehabilita- 
tion. State v. Doe, 1979-NMCA-021, 93 N.M: 206, 598 P.2d 
1166 (decided under prior law). 

No abuse of discretion in order for committal. — 
Court did not abuse its discretion in ordering that a child 
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conyicted of involuntary manslaughter be,committed to 
the custody of the youth authority (now children, youth 
and families departments) as there was evidence in the re- 
cord to support the determination that the child had com- 
mitted a delinquent act and that the child was in need of 
care’and rehabilitation. State v. Cody R., 1991-NMCA-127, 
113 N.M. 140, 823 P.2d 940, cert, denied, 113 N.M. 28, 821 
P.2d 1060 (decided under prior law). 

No authority to order evaluation although child 
committed delinquent acts. — Although a child was 
found to have committed delinquent acts, there was no 
finding that the child was in need of care or rehabilita- 
tion, or a finding that the child was a delinquent child, 
and thus the children's court lacked authority to order a 
diagnostic evaluation. State v. Doe, 1977-NMCA-023, 90 
N.M, 249, 561 P.2d 948 (decided under prior law). 

Child's right to address court prior to sentencing. 
—A child has the right to address the children's court be- 
fore disposition; the children's court should offer a child 
the opportunity to address the court before pronouncing 
sentence, State v. Ricky G., 1990-NMCA-101, 110 N.M. 
646, 798 P.2d 596. 

Conditions necessary to place child on probation. 
— The children's court can place a delinquent child on pro- 
bation without finding that the child is in need of care and 
rehabilitation. Further, the court has discretion regarding 
whether to dismiss a case or place a child on probation when 
it has specifically found that the child is not in need of care 
and rehabilitation. State v. Michael R., 1988-NMCA-087, 
107 N.M. 794, 765 P.2d 767 (decided under prior law). 

Erroneous findings held not to require reversal. 
— Since there were findings that supported the judg- 
ment and findings that did not support the judgment, 
the erroneous findings did not require a reversal; they 
were unnecessary for a decision in this case. State v. Doe, 
1977-NMCA-078, 91 N.M. 92, 570 P.2d 923. 

Traffic offenses not public hearings. — Hearings 
for those traffic offenses which are delinquent acts, which 
come exclusively under the jurisdiction of the children's 
court, are expressly not public hearings. 1972 Op. Att'y 
Gen, No. 72-34 (rendered under prior law). 

Law reviews. — For comment, "The Freedom of the 
Press vs. The Confidentiality Provisions in the New Mex- 
ico Children's Code," see 4 N.M.L. Rev, 119 (1973). 

For survey, "Children's Court Practice in Delinquency 
and Need of Supervision Cases Under the New Rules," see 
6 N.M.L. Rev. 331 (1976). 

For comment, "Poteet v. Roswell Daily Record, Inc.: Bal- 
ancing First Amendment Free Press Rights Against a Ju- 
venile Victim's Right to Privacy," see 10 N.M.L. Rev. 185 
(1979-1980). 

For article, "Child Welfare Under the Indian Child Wel- 
fare Act of 1978: A New Mexico Focus," see 10 N.M.L. Rev. 
413 (1980). 

For comment, "The Right to Be Present; Should It Ap- 
ply to the Involuntary Civil Commitment Hearing," see 17 
N.M.L. Rev. 165 (1987). 

Am. Jur. 2d, A.L.R. and C.J.S, references, — 47 Am, 
Jur. 2d Juvenile Courts and Delinquent and Dependent 
Children § 82 et seq. 

Power of juvenile court to require children to testify, 151 
A.L.R. 1229, — 

Applicability of rules of evidence in juvenile delin- 
quency proceedings, 43 A.L.R.2d 1128. 

Jury trial: right to jury trial in juvenile court delin- 
quency proceedings, 100 A.L.R.2d 1241. 

Defense of infancy in juvenile delinquency proceedings, 
83 A.L:R.4th 1135, 

Application of Dorszynski v. United States’ requiring 
that sentencing court make express finding of "no benefit" 
from treatment under Youth Corrections Act (18 USCS § 
5005 et seq.), 54 A.L:R. Fed. 382. 

43 C.J.S. Infants §§ 93, 96. 
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32A-2-17. Predisposition studies; reports and examinations. 


A. After a petition has been filed’and either a finding with respect to the allegations of the 
petition has been made or a notice of intent to admit the allegations of the petition has been filed, 
the court may direct that a predisposition study and report to the court be made in writing by the 
department or an appropriate agency designated by the court concerning the child, the family of 
the child, the environment of the child and any other matters relevant to the need for treatment or 
to appropriate disposition of the case. The following predisposition reports shall be provided to the 
parties and the court five days before actual disposition or sentencing: 

(1) the adult probation and parole division of the corrections department shall prepare a 
predisposition report for a serious youthful offender; 
(2) ‘the department shall prepare a predisposition report for a serious youthful offender 
who is convicted of an offense other than first degree murder; 
(3):.the department shall prepare a ‘predisposition report for a youthful offender concern- 
ing the youthful offender's amenability to treatment and if: 
. (a) the court determines that.a juvenile disposition is APPT ABTA Ye, the department 
shall prepare a subsequent predisposition report; or 
(b) the court makes the findings necessary to impose an adult danitlinite pursuant to 
Section 32A-2-20 NMSA 1978, the adult probation and parole division, of the corrections HED REL 
ment shall prepare a iibadcuentit predisposition report; and 
(4) the department shall prepare a predisposition report for a delinquent offender, upon 
the court's request. 

B. Where there are indications that the child may have a mental disorder or developmental 
disability, the court, on motion by the children's court attorney or that of counsel for the child, may 
order the child to be examined at a suitable place by a physician or psychiatrist, a licensed. psy- 
chologist, a licensed professional clinical counselor or a licensed independent social worker prior 
to a hearing on the merits of the petition. An examination made prior to the hearing or as a part 
of the predisposition study and report shall be conducted on an outpatient basis, unless the court 
finds that placement in a hospital or other appropriate facility is necessary. 

C. The court, after a hearing, may order examination by a physician or psychiatrist, a licensed 
psychologist or a licensed professional clinical counselor or a licensed independent social worker 
of a parent or custodian whose ability to care for or supervise a child is an issue before the court. 

D. The court may order that a child adjudicated as a delinquent child be administered a pre- 
dispositional evaluation by a professional designated by the department for purposes of diagnosis, 
with direction that the court be given a report indicating what disposition appears most suitable. 
when the interests of the child and the public are considered. The evaluation shall be completed 
within fifteen days of the court's order and the preference shall be for performing the evaluation 
in the child's community. 

EK. Ifa child is detained for purposes of performing a predispositional evaluation, it shall be 
completed within fifteen days and in no event shall a child be detained for more than fifteen days 
within a three-hundred-sixty-five-day period for a’ predispositional araltia ion} unless for good 
cause shown. 


History: 1978 Comp., § 32A-2-17, enacted by Laws provided for a determination of the time when a child who 
1993, ch. 77, § 46; 1995, ch. 206, § 12; 2005, ch. 189, § was committed was to be released; and added Subsection E. 
15; 2009, ch. 239, § 19. Applicability. — Laws 2009, ch. 239, § 71, provided 

The 2009 amendment, effective July 1, 2009, in Sub- that the provisions of this act apply to all children who, on 
section B, after "place by a physician", added "or psychia- July 1, 2009, are on release or are otherwise eligible to be 
trist" and after "licensed psychologist", added. "a license placed on release as if the Juvenile Public Safety Advisory 
professional clinical counselor"; in Subsection C, after "ex- Board Act had been in effect at the time they were placed 
amination by a physician", added "or psychiatrist"; and. af- on release or became eligible to be released. 
ter "psychologist or a licensed", added "professional clinical The 2005 amendment, effective June 17, 2005, 
counselor or a licensed"; in Subsection D, after "delinquent changed "offenders" to the,singular case in Subsection A 
child be", deleted "transferred to the facility designated by and changed mental disorder and, development disability 
the secretary of the department for a period of not more from a state of being to a condition in Subsection B. 
than fifteen days within a three hundred sixty-five day time The 1995 amendment, effective July 1, 1995, inserted 
period"; added ."administered a predispositional. evalua- "concerning the youthful offender's amenability to treat- 
tion by a professional designated by;the department"; and ment and if" in Paragraph (3) of Subsection A.and.added 
added the last sentence; deleted former Subsection E, which Subparagraphs A(3)(a) and A(3)(b).. ; ; 
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ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-32 NMSA 1978 have been included i in the an- 
notations to this section. ~ 

Procedure to determine amenability to treat- 
ment. — The trial court is required to request a report 
from the children, youth and families department on a 
youthful offender's amenability to treatment and if the 
youthful offender is found not to be amenable to treat- 
ment, the trial court is required to request a subsequent 
predisposition report from the department of correc- 
tions and conduct a separate sentencing hearing, State v. 
Jose S., 2007-NMCA-146, 142 N.M. 829,171 P.3d 768, cert. 
quashed, 2008-NMCERT-004, 144 N.M, 47, 183 P.3d 932. 


DELINQUENCY 
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Relevancy of predisposition reports. — The court 
may properly call for information in deciding whether to 
accept or reject a consent decree or provide for a more fa- 
vorable disposition of the child, as predisposition reports 
are relevant in deciding an appropriate disposition of the 
case, and calling for information on the child's background 
is consistent with the legislative purpose of providing a 


"program of supervision, care and rehabilitation." State v. 


Doe, 1978-NMCA-124, 92 N.M, 354, 588 P.2d 555, cert. de- 
nied, 92 N.M. 3538, 688 P.2d 554. 

Law reviews, — For comment, "The Freedom of the 
Press vs. The Confidentiality Provisions in the New Mex- 
ico Children's Code," see 4 N.M.L. Rev. 119 (1978). 

For survey, "Children's Court Practice in Delinquency 
and Need of Supervision Cases Under the New Rules," see 
6 N.M.L, Rev, 331 (1976). 


32A-2-18. Judgment; noncriminal nature; nonadmissibility. 


A. The court shall enter a judgment setting forth the court's findings and disposition in the pro- 
ceeding. A judgment in proceedings on a petition under the Delinquency Act resulting in a juvenile 
disposition shall not be deemed a conviction of crime nor shall it impose any civil disabilities ordinar- 
ily resulting from conviction of a crime nor shall it operate to disqualify the child in any civil service 
application or appointment. The juvenile disposition of a child and any evidence given in a hearing 
in court shall not be admissible as evidence against'the child in any case or proceeding in any other 
tribunal whether before or after reaching the age of majority, except in sentencing proceedings after 
conviction of a felony and then only for the purpose of a presentence study and report. 

B. If a judgment resulting from a youthful offender or serious youthful offender proceeding 
under the Delinquency Act results in an adult sentence, a record of the judgment shall be admis- 
sible in any other case or proceeding in any other court involving the youthful offender or serious 
youthful offender. 

C. Ifajudgment on a proceeding under the Delinquency Act results in an adult sentence, the 
determination of guilt at trial becomes a conviction for purposes of the Criminal Code [30-1-1 


NMSA 1978]. 


History: 1978 Comp., § 32A-2-18, enacted by Laws 
1998, ch. 77, § 47; 1996, ch. 85, § 3. 

The 1996. amendment, effective July.1, 1996, desig- 
nated the existing language as Subsections A and C, and 
added Subsection B. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-33 NMSA 1978 sas been included i in the an- 
notations to this section. 

Applicability of criminal BaP elinte procedure 


does not make children's court matters criminal 


proceedings. — The applicability of appellate procedure 
for criminal cases to appeals from judgments of the chil- 
dren's court, where the child was alleged to be delinquent 
or in need of supervision, does not change the fact that 
children's court matters are not criminal proceedings. 
Health &- Soc. Servs, Dep't v.' Doe; 1978-NMCA-045, 91 
N.M. 675, 579 P.2d 801. 

Time before transfer and filing of information 
does not count. — A judgment in any proceedings on a 
petition under the Children's Code shall not be deemed to 


be a conviction of a crime. The period of time spent prior to 
the actual transfer and the filing of the criminal informa- 
tion does not count, State v, Howell, 1976-NMCA-020, 89 
N.M. 10, 546 P.2d 858. 

Child not to be charged with crime. — A judgment 
in proceedings on a petition under the Children's Code 
shall not be deemed a conviction of a crime. Since the 
Children's Code refers to an act which would be a crime if 
committed by an adult, it is apparent that a child is not to 
be charged with a crime but rather with a delinquent act, 
1973 Op. Att'y Gen. No. 73-14. 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L, Rev. 331 (1976). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Juvenile Courts and Delinquent and Dependent 
Children § 106 et seq. 

. What constitutes delinquency or incorrigibility justify- 
ing commitment of infant, 45 A.L.R. 1533, 85 A.L.R. 1099, 

Sentence: consideration of accused's juvenile record in 
sentencing for offense committed as adult, 64 A.L.R.3d 
1291. Taf 

43 C.J.S. Infants §§ 96 to 102. 


32A-2-19. Disposition of an aujwatoarea asieReiene offender. 


A. At the conclusion of the dispositional:hearing, the court may make and include in the disbo: 


sitional judgment its findings on the following: 
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(1) the interaction and interrelationship of the child with the child's parents and siblings 
and any other person who may significantly affect the child's best interests; 

(2) the child's adjustment to the child's home, school and community; 

(3) the mental and physical health of all individuals involved, including consideration of 
such factors as the child's brain development, maturity, trauma history and disability; 

(4) the wishes of the child as to the child's custodian; © 

(5) the wishes of the child's parents as to the child's custody; 

(6) whether there exists a relative of the child or other individual who, after study by the 
department, is found to be qualified to receive and care for the child; 

(7) the availability of services recommended in the predisposition report; and 

(8) the ability of the parents to care for the child in the home. 

B. Ifa child is found to be delinquent, the court may enter its judgment making any of the fol- 
lowing dispositions for the supervision, care and rehabilitation of the child: 

(1) transfer legal custody to the department, an agency responsible for the care and reha- 
bilitation of delinquent children, which shall receive the child at a facility designated by the secre- 
tary of the department as a juvenile reception facility. The department shall thereafter determine 
the appropriate placement, supervision and rehabilitation program for the child. The judge may 
include recommendations for placement of the child. Commitments are subject to limitations and 
modifications set forth in Section 32A-2-23 NMSA 1978. The types of commitments include: 

(a). a short-term commitment of one year in a facility for the care and rehabilitation 
of adjudicated delinquent children. No more than nine months shall be served at the facility and 
no less than ninety days shall be served on supervised release, unless: 1) a petition to extend the 
commitment has been filed prior to the commencement of supervised release; 2).the commitment 
has been extended pursuant to Section 32A-2-23 NMSA 1978; or 3) supervised release is revoked 
pursuant to Section 32A-2-25 NMSA 1978; 

(b) a long-term commitment for no more than two years in a facility for the care 
and rehabilitation of adjudicated delinquent children. No more than twenty-one months shall be 
served at the facility and no less than ninety days shall be served on supervised release, unless: 1) 
supervised release is revoked pursuant to Section 32A-2-25 NMSA 1978; or 2) the commitment is 
extended pursuant to Section 32A-2-23 NMSA 1978; 

(c) if the child is a delinquent offender who committed one of the criminal offenses 
set forth in Subsection J of Section 32A-2-3 NMSA 1978, a commitment to age twenty-one, unless 
sooner discharged; or 

(d) ifthe child is a youthful offender, a commitment to age Ganteane: dailaeg sooner 
discharged; 

(2) place the child on probation under those conditions and limitations as the court may 
prescribe; 

(3). place the child in a local detention facility that has been certified in accordance with 
the provisions of Section 32A-2-4 NMSA 1978 for a period not to exceed fifteen days within a three 
hundred sixty-five day time period; or if a child is found to be delinquent solely on the basis of 
Paragraph (3) of Subsection A of Section 32A-2-3 NMSA 1978, the court shall only enter a judg- 
ment placing the child on probation or ordering restitution or both; or 

(4) if a child is found to be delinquent solely on the basis of Paragraph (2), (3) or (4) of 
Subsection A of Section 32A-2-3 NMSA 1978, the court may make any disposition provided by this 
section and may enter its judgment placing the child on probation and, as a condition of probation, 
transfer custody of the child to the department for a period not to exceed six months without fur- 
ther order of the court; provided that this transfer shall not be made unless the court first deter- 
mines that the department is able to provide or contract for adequate and appropriate treatment 
for the child and that the treatment is likely to be beneficial. 

C. When the child is an Indian child, the Indian child's cultural needs shall be considered in 
the dispositional judgment and reasonable access to cultural practices and traditional treatment 
shall be provided. 

D. Achild found to be delinquent shall not be committed or transferred to a penal institution 
or other facility used for the execution of sentences of persons convicted of crimes. 
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E. Whenever the court vests legal custody in an agency, institution or department, it shall 
transmit with the dispositional judgment copies of the clinical reports, predisposition study and 
report and other information it has pertinent to the care and treatment of the child. 

F. Prior to any child being placed in the custody of the department, the department shall be 

rovided with reasonable oral or written notification and an opportunity to be heard. 

G... In addition to any other disposition pursuant to Subsection B of this section, the court may 
make an abuse or neglect-report for investigation and proceedings as provided for in the Abuse 
and Neglect Act [Chapter 32A, Article 4 NMSA 1978]. The report may be made to a local law 
enforcement agency, the department or a tribal law enforcement or social service agency for an 
Indian child residing in Indian country. 

H. In addition to any other disposition pursuant to this section or any other penalty provided 
by law, if a. child who is fifteen years of age or older is adjudicated delinquent on the basis of Para- 
graph (2), (3) or (4) of Subsection A of Section 32A-2-3 NMSA 1978, the child's driving privileges 
may be denied or the child's driver's license may be revoked for a period of ninety days. For a 
second or a subsequent adjudication, the child's driving privileges may be denied or the child's 
driver's license revoked for a period of one year. Within twenty-four hours of the dispositional judg- 
ment, the court may send to the motor vehicle division of the taxation and revenue department the 
order adjudicating delinquency. Upon receipt of an order from the court adjudicating delinquency, 
the director of the motor vehicle division of the taxation and revenue department may revoke or 
deny the delinquent's driver's license or driving privileges. Nothing in this section may prohibit 
the delinquent from applying for a limited driving privilege pursuant to Section 66-5-35 NMSA 
1978 or an ignition interlock license pursuant to the Ignition Interlock Licensing Act [66-5-501 to 
66-5-504 NMSA 1978], and nothing in this section precludes the delinquent's participation in an 
appropriate educational, counseling or rehabilitation program. 

I. In addition to any other disposition pursuant to this section or any other penalty provided 
by law, when a child is adjudicated delinquent on the basis of Paragraph (6) of Subsection A of 
Section 32A-2-3. NMSA 1978, the child shall perform the mandatory community service set forth 
in Section 30-15-1.1 NMSA 1978. When a child fails to completely perform the mandatory commu- 
nity service, the name and address of the child's parent or legal guardian shall be published in’a 
newspaper of general circulation, accompanied by a notice that the parent or legal guardian is the 
parent or legal guardian of a child adjudicated delinquent for committing graffiti. 


History: 1978 Comp., § 32A-2-19, enacted by Laws Applicability. — Laws 2009, ch. 239, § 71, provided 
1993, ch. 77, § 48; 1995, ch. 204, § 3; 1995, ch. 206, § 13; that the provisions of this act apply to all children who, on 
1996, ch. 85, § 4; 2008, ch. 225, § 10; 2003, ch. 239, § 5; July 1, 2009, are on release or are otherwise eligible to be 
2005, ch. 189, § 16; 2009, ch. 239, § 20; 2021, ch. 15, § 4. placed on release as if the Juvenile Public Safety Advisory 


Cross references. — For the procedure governing dis- . Board Act had been in effect at the time they were placed 
ciplinary hearings, see Rule 10-246 NMRA. on release or became eligible to be released. 

For escape from custody of the children, youth and fami- The 2005 amendment, effective June 17, 2005, in Sub- 
lies department, see 30-22-11.1 NMSA 1978. section B(1), deleted the former provision that the court 

For aggravated escape from the custody of the children, could enter a judgment making any disposition that is 
youth and families department, see 30-22-11.2. NMSA authorized for the disposition of a neglected or abused 
1978. child; in Subsection B(1)(a). provided that a commitment 

Compiler's note. — Laws 2005, ch. 189 both amended may include a short term commitment in a facility for the 
and repealed Laws 2003, ch. 225, § 10. Laws 2005, ch, 189, care and rehabilitation of adjudicated delinquent chil- 
§ 77 repealed Laws 2008, ch. 225, § 10, effective June 17, dren, that not more than nine months shall be served at 
2005. Laws 2005, ch. 189, § 16 amended Laws 2003, ch. the facility and not less than ninety days on parole un- 
225, §.10. less a petition has been filed to extend the commitment, 

The 2021 amendment, effective June 18, 2021, elimi- the commitment has been extended pursuant to a consent 
nated the imposition of fines for children found to be de- decree, or parole is revoked; Subsection B(1)(b), provided 
linquent; and in Subsection B, after "the court may", de- that with respect to a long term commitment may not be 
leted "impose a fine not to exceed the fine that could be more than twenty one months at a facility for the care and 
imposed if the child were an adult and may", and in Para- rehabilitation of adjudicated delinquent children and not 
graph B(3), after "ordering restitution or", deleted "impos- less than ninety days on parole unless the commitment 
ing a fine not to exceed the fine that could be imposed if has been extended pursuant to a consent decree or parole 
the child were an adult or any combination of these dis- is revoked; and added Subsection G, which provided that 
positions". the court may make an abuse or neglect report for investi- 

The 2009 amendment, effective July 1, 2009, in Para- gation and proceedings to a local law enforcement agency, 
graph (3) of Subsection A, after "individuals involved", the children, youth and families department, or a tribal 
added the remainder of the sentence; and in Subpara- law enforcement or social service agency for an Indian 
graphs (a) and (b) of Paragraph (1) of Subsection B, child residing in Indian country. 


changed "parole" to "supervised release". 
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The 2008 amendment, effective April 6, 2003, — 
added "or an ignition interlock license pursuant to the Ig- 
nition Interlock Licensing Act" following "Section 66-5-35 
NMSA 1978" in the last sentence of Subsection G, Laws 
2008, ch. 225, .§ 10, effective July 1; 2003, also amended 
this section. The section was set out as amended by Laws 
20038, ch. 289, § 5, See 12-1-8 NMSA 1978. 

The 1996 amendment, effective July 1, 1996, substi- 
tuted "parents" for "parent" in Paragraphs A(1) and (6); 
added Subparagraph B(1)(c).and redesignated the follow- 
ing subparagraph accordingly; and added Subsection H. 


The 1995 amendment, effective July 1, 1995, deleted. 


a provision regarding commitments of six months or less 
in long-term care facilities from Paragraph B(2)(a), and 
added Paragraph B(2)(c). Laws 1995, ch. 204, § 3, effective 
July 1, 1995, also amended this section. The section was 
set out as amended by Laws 1995, ch. 206, § 13. See 12-1-8 
NMSA 1978. 


ANNOTATIONS 


‘Commitment to age 21. — Subsection B(1)(c) of this 
section does not say that commitment to age 21 is autho- 
rized only for children who fit the definition of youthful 
offenders as set forth in Subsection I of Section 32A-2-3 


NMSA 1978. State v. Indie'C., 2006-NMCA-014, 139 N.M. ° 


80, 128 P.3d 508, cert. denied, 2006-NMCERT-001, 139 
N.M. 278, 131 P.3d 660, 

Children's Code does not place limitations on 
type of probation conditions the court may order. State 
v. Wacey C., 2004-NMCA-029, 135 N.M. 186, 86 P.3d 611. 

Geographical and temporal limitations of proba- 
tion condition do not bring it in the realm of banish- 
ment. State v. Wacey C., 2004-NMCA-029, 185 N.M: 186, 
86 P.3d 611. 

Probation condition does not amount to Paniene 
ment where child's probation condition does not require 
him to leave the state or country entirely and does not trig- 
ger concerns about, interstate or international relations, 
child's restriction is limited to.the period of his probation, 
not to exceed two years, and the probation condition was 
fashioned in response to concerns for both the child's wel- 
fare, as residents talked about arming themselves against 
the child, and the welfare of the area, as child had plans for 
more serious regional criminal activity. State v. Wacey C., 
2004-NMCA-029, 135 N.M. 186, 86 P.3d 611. 

Finding required for adjudication as delinquent. 
— A finding that a child is in need of care or rehabilita- 
tion is required in order to adjudicate the child to be a 
delinquent. State v. Doe, 1980-NMCA-148, 95 N.M, 90, 
619 P.2d 194, superseded by statute, State v. Michael R., 
1988-NMCA-087, 107 N.M. 794, 765 P.2d 767. 

Amenability to treatment. — Section 31-18-15.3F 
NMSA 1978 gives the district court the discretion to im- 
pose an adult sentence as indicated in Section 32A-2-20 
NMSA 1978 based on a finding that a child is not ame- 
nable to treatment. If the district court finds the child is 
amenable to treatment, then the district court should im- 
pose a juvenile disposition in accordance with this section. 
State v. Muniz, 2003-NMSC-021, 134 N.M. 152, 74 P.3d 86, 
superseded by statute, State v. Jones, 2010- NMSC- 012, 
148 N.M. 1, 229 P.3d 474. 

Consecutive commitments. — The children's court 
is not authorized to order consecutive commitments 
from one dispositional hearing, regardless of the num- 
ber of petitions filed by the state. State v. Adam M., 
2000-NMCA-049, 129 N.M. 146, 2 P.3d 883, cert. denied, 
129 N.M. 249, 4 P.3d 1240. ; 

Non-consecutive commitments. — The imposition 
of two non-consecutive commitments based on separate 
petitions stemming from different underlying behavior 
during one dispositional hearing is authorized by Subsec- 
tion B(2)(b) (now B(1)(b))of this section. State v. Jose S., 
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2005-NMCA-094, 138 N.M. 44, 116 P.38d 115, cert. denied, 
2005-NMCERT-007, 138 N.M. 145, 117 P.3d 951. 
Indeterminate commitment unauthorized. — The 


- children's court has no authority, pursuant to a plea agree- 


ment, to commit a child,who has been adjudicated delin- 

uent to the legal custody of the children, youth and fami- 
ies department for an indeterminate period up to the ag 
of eighteen. State ex'rel. Children, Youth & Families ben} 
v. Paul G.,.2006-NMCA-038, 139 N.M, 258, 131 P.3d 108, 

Authority. to order detentions. — The children's 
court had authority under its contempt power to order 
detentions. State 'v. Steven B., 2004-NMCA-086, 136 NiM. 
111, 94 P3d 854, cert, dénied, 2004-NMCERT.007, 136 
N, M. 452, 99 P.3d 1164. 

Children’ s court may use its contempt power as 
an alternative to probation revocation when. the 
court places a child in detention for violation of grade 
court program, a condition of probation, State v. Steven B., 
2004-NMCA-086, 186 N.M. 111, 94 P.3d 854, cert. denied, 
2004-NMCERT-007, 136 N.M. 452, 99 P.3d 1164. 

The children's court sentence of two weekends of deten- 
tion, one for each of two violations, was not an abuse of 
discretion. State v. Steven B., 2004-NMCA-086, 136 N.M. 
111, 94 P.3d 854, cert. denied, 2004-NMCERT-007, 136 
N.M. 452, 99 P.3d 1164. 

Placement in a local detention facility is an alter- 
native disposition available to the court and is not a limi- 
tation on the conditions of probation the cotirt may ‘pre- 
scribe. State v. Henry L., 1990-NMCA-030, 109 N.M, 792, 


-791 P.2d 67, cert. denied, 109 N.M. 704, 789 P.2d 1271. 


Without adjudication of delinquency child may 
not be transferred to custody of boys' school, because 
the school is an institution for the care and rehabilitation 
of delinquent children. State v. Doe, 1980-NMCA-148, 95 
N.M. 90, 619 P.2d 194. 

Limited detention as condition of probation. — 
The language "place child on probation under those condi- 
tions and limitations as the court may prescribe" is suffi- 
ciently expansive to contemplate the imposition of limited 
detention as a condition of probation. State v. Henry Li, 
1990-NMCA-030, 109 N.M. 792, 791 P.2d 67, cert. denied, 
109 N.M. 704, 789 P.2d 1271. 

Revocation of probation to punish for contempt. 
— The inherent power of the courts to punish for con- 
tempt does not validate a children's court order incarcer- 
ating a child found in need of supervision for contempt 
in violating probation, where such order contravenes the 
purpose of a reasonable Children's Code provision autho- 
rizing incarceration only after three occasions of proba- 
tion violations have been found by the court. State v. Ju- 
lia S., 1986-NMCA-039, 104 N.M. 222, 719 P.2d 449, 

Child is not entitled to precommitment credit for 
time served while on probation. State v. Dennis F, 
1986-NMCA-081, 104 N.M. 619, 725 P.2d 595. 

First-degree murder. — The Delinquency Act au- 
thorizes an initial commitment to the age of 21 of a 
child’ who has. been adjudicated delinquent for first- 
degree murder when the child was under 14 years of 
age. State v. Indie C., 2006-NMCA-014, 139 N.M. 80,128 
P.3d 508, cert. denied, 2006-NMCERT-001, 139 N.M. 
273,131 P.3d 660, 

Time limitation on custody transfer vod: — While 
the court ‘possesses the power to transfer legal custody 
of delinquent children to.an agency responsible for their 
care and rehabilitation, any attempt by the court to im- 
pose a time limitation on the transfer of custody, even if 
well within the time limitations already authorized: by 
statute, is void as being in excess of the court's jurisdic- 
tion, 1979 Op. Att'y Gen. No. 79-37. 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the 
New Rules," see 6 N.M.L. Rev. 331 (1976). 
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For note, "State v. Muniz: Authorizing Adult Sentences 
of Juveniles Absent a Conviction that Authorizes an Adult 
Sentence", see 35 N.M.L. Rev, 229 (2005) 

Am. Jur. 2d, A.L.R. and C.J.S. references.— 47 Am. 
Jur, 2d Juvenile Courts and Delinquent and Dependent 
Children § 82 et seq. 

Discrimination in punishment for same offense between 
juveniles and mature offenders, 3 A. L.R. 1614, 8 A.L.R, 
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Constitutionality of statute committing child to refor- 
matory without parents' consent, 60 A.L.R. 1342, 
Notice and hearing to parent before commitment of de- 


‘linquent children, 76 A.L.R. 247. 


Admissibility at criminal prosecution of expert testi- 
mony on battering parent syndrome, 43 A.L.R.4th 1203. 

Defense of infancy in juvenile delinquency proceedings, 
83 A.L.R.4th 1135. 


854, 


32A-2-20. Disposition ofa youthfal offender. 


A. The court has the discretion to pavoibe either an adult sentence or juvenile sanctions on a 
youthful offender. The children's court attorney shall file a notice of intent to invoke an adult sen- 
tence within ten working days of the filing of the petition, provided that the court may extend .the 
time for filing of the notice of intent to invoke an adult sentence, for good cause shown, prior to the 
adjudicatory hearing. A preliminary hearing by the court or a hearing before a grand jury shall 
be held, within ten days after the filing of the intent to invoke an adult sentence, to determine 
whether probable cause exists to support the allegations contained in the petition. 

B. Ifthe children's court attorney has filed a notice of intent to invoke an adult sentence and 
the child is adjudicated as a youthful offender, the court shall make the following findings in order 
to invoke an adult sentence: 

(1) the child is not amenable to treatment or ReRABINESHION as a child in available facili- 
ties; and 

» (2) the child is not eligible for commitment to an institution for children with developmen- 
tal disabilities or mental disorders. — . 

C.. In making the findings set forth in Subsection B of this section, the judge shall consider the 
following factors: 

_(1) the seriousness of the Bilapsa offense; 

(2) whether the alleged offense was committed in an aggressive, violent, premeditated or 
willful manner; 

(3) whether a firearm was used to commit the alleged offense; 

(4). whether the alleged offense was against persons or against property, greater weight 
being given to offenses against persons, especially if personal injury resulted; 

(5) the maturity of the child as determined by consideration of the child's home, environ- 
mental situation, social and emotional health, pattern of living, brain development, trauma his- 
tory and disability; © 

(6) the record and previous history of the child; 

(7) the prospects for adequate protection of the public and the likelihood of reasonable 
rehabilitation of the child by the use of procedures, services and facilities currently available; and 

(8) any other relevant factor, provided that factor is stated on the record. 

D. Ifa child has previously been sentenced as an adult pursuant to the:provisions of this sec- 
tion, there shall be a rebuttable presumption that the child is not amenable to treatment or reha- 
bilitation as a child in available facilities. 

E. If the court invokes an adult sentence, the court may sentence the child to less than, but 
shall not exceed, the mandatory adult sentence. A youthful offender given an adult sentence shall 
be treated as an adult offender and shall be transferred to the legal custody of an agency respon- 
sible for incarceration of persons sentenced to adult sentences. This transfer terminates the juris- 
diction of the court over the child with respect to the delinquent acts alleged in the petition. 

F. Ifa juvenile disposition is appropriate, the court shall follow the provisions set forth in Sec- 
tion 32A-2-19 NMSA 1978. A youthful offender may be subject to extended commitment in the 
care of the department until the age of twenty-one, pursuant to the provisions of Section 32A-2-23 
NMSA 1978. 

G. Achild fourteen years of age or older, charged with first degree murder, but not convicted 
of first degree murder and found to have committed a youthful offender offense as set forth in 
Subsection I of Section 82A-2-3 NMSA 1978, is subject to the dispositions set forth in this section. 
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H. A child fourteen years of age or older charged with first degree murder, but found to have 
committed a delinquent act that is neither first degree murder nor a youthful offender offense as 
set forth in Subsection I of Section 32A-2-3 NMSA-1978, shall be Acnciceted Be as a delinguent sub- 
ject to the dispositions set forth in Section 82A-2-19 NMSA 1978, ; 


History: 1978 Comp., § 32A-2-20, enacted by Laws 
19938, ch. 77, § 49; 1995, ch. 206, § 14; 1996, ch. 85, § 5; 
2008, ch. 225, § 11; 2005, ch. 189, § 17; 2009, ch. 289, § 
21. 

Cross references. — For escape from custody of the 
children, youth and families department, see 30-22-11.1 
NMSA 1978. 

For aggravated escape from the custody of the children, 
youth and families department, see 30-22-11.2 NMSA 
1978. 

The 2009 amendment, effective July 1, 2009, in Para- 
graph) (5) of Subsection C, at the beginning of the sen- 
tence, before "maturity", deleted "sophistication and"; af- 
ter “environmental situation", deleted “emotional attitude 
and" and added "social and emotional health"; and after 
"pattern of living", added "brain development, trauma his- 
tory and disability”. 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 2005 amendment, effective June 17, 2005, in Sub- 
section G, provided that a child fourteen years of age or 
older, charged with first degree murder, but not convicted 
of first degree murder and found to have committed a 
youthful offender offence is subject to the dispositions of 
this section; and added Subsection H, which provided that 
_a child fourteen years of age or older charged with first 
degree murder, but found to have committed a delinquent 
act that is not first degree murder or a youthful offender 
offence shall be adjudicated as a delinquent subject to the 
dispositions of Section 32A-2-19 NMSA 1978. 

The 2003 amendment, effective July 1, 2003, added 
present Subsection D and redesignated Subsections D to 
F as Subsections E to G. 

The 1996 amendment, effective July 1, 1996, added 
Paragraph C(3) and redesignated the following: para- 
graphs accordingly, and substituted "fourteen to eighteen" 
for "sixteen or seventeen" in Subsection F. 

The 1995 amendment, effective July 1, 1995, in Sub- 
section A, substituted "court" for "children's court judge", 
substituted "shall" for "must" preceding "file a notice", and 
deleted "children's" preceding "court" in the last sentence; 
in Paragraph (5) of Subsection C, substituted "child" for 
"juvenile"; in Subsection D, substituted "court" for "judge" 
and made a related change; and in Subsection E, substi- 
tuted "court" for "judge" and "32A-2-19" for "32-2-19" in 
the first sentence and "32A-2-23" for "32-2-23" at the end. 


ANNOTATIONS 


Untimely preliminary hearing. — Where a prelimi- 
nary hearing was held twenty-four days. after the state 
filed notice of intent to charge the child as a youthful of- 
fender, the court did not commit reversible error in deny- 
ing the child's motion to dismiss, because neither Rule 
10-213 NMRA nor Section.32A-2-20 NMSA 1978 provides 
a remedy for a violation of the time limits for holding a 
preliminary hearing. State v. Leticia T:, 2012-NMCA-050, 
278 P.3d 553, rev'd, 2014-NMSC-020. 

Jury determination not required. — Federal law 
does not require that a juvenile's amenability to treat- 
ment and eligibility for mental health commitment be: 
determined by a jury. Gonzales v. Tafoya, 515 F.3d 1097 
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(10th Cir. 2008), cert. denied, 555.U.S. 890, 129 S. Ct. 211, 
172 L. Ed . 2d 156 (2008), 

Standard of proof of amenability. — Federal law 
does not clearly require the beyond-a-reasonable-doubt 
standard of proof at the amenability hearing, and the 
court may apply the less exacting (but. still substantial) 
clear-and-convincing standard of proof in assessing the 
evidence of amenability to treatment or rehabilitation. 
Gonzales v. Tafoya, 515 F.3d 1097 (10th Cir, 2008), cert. de- 
nied, 555 U.S. 890, 129 S, Ct. 211, 172 L. Ed. 2d 156 (2008). 

Accessory to criminal sexual penetration — The 
legislature intended that juveniles adjudicated to be ac- 
cessories to criminal sexual penetration be. punished :in 
the same way as juveniles adjudicated to have commit- 
ted CSP. Juveniles who are accessories to criminal sex- 
ual penetration are youthful offenders, Section 32A-2-20: 
NMSA 1978 gives the court discretion whether to impose 
a juvenile sanction or, if certain requirements are met, an 
adult sentence. State v. Perez, 2002-NMCA-040, 182 N.M. 
84, 44 P.3d 530, cert. denied, 132 N.M, 83, 44 P.3d 529. 
_Amenability hearing is a condition precedent 
for exercising adult sentencing authority in youth- 
ful offender cases, — Only serious youthful offenders 
charged with first-degree murder can be tried in district 
court and automatically sentenced as adults if convicted. 
All others remain in the juvenile system until after ad- 
judication and may'’be sentenced as adults only after an 
amenability hearing. State v. Jones, 2010-NMSC-012, 148 
N.M. 1, 229 P.3d 474, 

The right to an amenability hearing cannot be 
waived. State v. Jones, 2010-NMSC-012, 148 N.M. 1, 229 
P.3d 474. 

First-degree murder charges Sanpete dis- 
missed by the state. — If the state voluntarily dismisses 
a first-degree murder charge against defendant and sub- 
stitutes a youthful offender offense, then from the moment 
the state drops the first-degree murder charge, defendant 
is a child who is entitled to the full range of protections 
afforded by the Delinquency. Act and the court lacks au- 
thority to sentence defendant as an adult without first 
determining defendant's amenability to treatment or re- 
habilitation as a juvenile. State v. Jones, 2010-N MSC- 012, 
148 N.M. 1, 229 P.3d 474, 

Where defendant, who was age 17, was originally 
charged as a serious youthful offender with first-degree 


‘murder of an infant child; the state subsequently volun- 


tarily dismissed the first-degree murder charge against 
defendant after recognizing that the state lacked the evi- 
dence to prove the crime and substituted the charge of 
child abuse resulting in death; defendant pled ‘guilty to 
child abuse resulting in death, agreed to an adult disposi- 
tion, and received an adult sentence of 18 years:imprison- 
ment; and in sentencing defendant, the district court did 
not first determine whether defendant was amenable to 
treatment or rehabilitation asa juvenile, defendant was 
a youthful offender when defendant entered into the plea 
agreement and the court erred in sentencing defendant as 
a adult without first determining defendant's amenability 
to treatment or rehabilitation as a juvenile. State v. Jones, 
2010-NMSC-012, 148 N.M. 1, 229 P.3d 474, ; 

Right to jury trial does not apply to amenability 
determinations, — A determination of amenability to 


‘treatment or rehabilitation of a youthful offender pursu- 


ant to Section 32A-2-20 NMSA 1978 is not within the scope 
of the rule of Apprendi v, New Jersey, 530 US. 466, 120 S. 
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Ct. 2348, 147 L. Ed.2d 435 (2000), and the sixth amend- 
ment's guarantee of a jury trial does not apply to amena- 
bility proceedings. State v. Rudy B., 2010-NMSC-045, 149 
N.M. 22, 243 P.3d 726, overruling 2009-NMCA-104, 147 
N.M. 45, 216 P.3d 810. 

Subsections B and C of Section 32A-2-20 NMSA 
1978 are facially unconstitutional under the due 
process clause of the fourteenth amendment, be- 
cause they require the trial court, not a jury, to find the 
additional facts necessary to impose an adult sentence. 
State v. Rudy B., 2009-NMCA-104, 147 N.M. 45, 216 P.3d 
810, cert. granted, 2009-NMCERT-009, overruling State 
v. Gonzales, 2001-NMCA-025, 130 N.M. 341, 24 P.3d 776, 
overruled by State v. Rudy B,, 2010-NMSC-045, 149 N.M. 
22, 243 P.3d 726. 

Amenability to treatment. — Where defendant, 
who was a child offender under the juvenile system, pled 
guilty to second degree murder; defendant admitted that 
after a fight between the victim and defendant's cousin 
had ended, defendant went to defendant's car, opened the 
trunk, removed a sawed-off shotgun, loaded the shotgun 
and fired the shotgun at the victim; at the time the victim 
was shot, the victim was facing defendant with the vic- 
tim's hands in the air; defendant's prior criminal history 
involved a firearm; defendant was married subsequent to 
the shooting; and defendant suffered from post-traumatic 
stress disorder because of the incident, the evidence 
was sufficient to support the court's determination that 
defendant was not amenable to treatment, State v. Tru- 
Jjullo, 2009-NMCA-128, 147 N.M. 334, 222 P.3d 1040, cert. 
quashed, 2010-NMCERT-011, 150 N.M, 490, 262 P.3d 
1143, 

Amenability determination not supported by 
substantial evidence. — Where child pleaded guilty 
to two counts of second-degree murder and three counts 
of intentional child abuse resulting in death for shooting 
and killing his father, mother, and three younger siblings, 
and where the district court found that the state failed 
to prove by clear and convincing evidence that child is 
not amenable to treatment or rehabilitation as a child in 
available facilities, the district court abused its discre- 
tion in committing child to the custody of the New Mex- 
ico children, youth and families department until child's 
twenty-first birthday, because the district court failed to 
consider and make findings on all the statutorily required 
factors of 832A-2-20(C) NMSA 1978, based its findings in 
the amendability order on a misapprehension of the law, 
and misunderstood, and then arbitrarily disregarded, the 
uncontradicted testimony of the experts who testified spe- 
cifically about child's prospects for rehabilitation by the 
age of twenty-one. State v. Nehemiah G., 2018-NMCA-034, 
cert. denied. 

Amenability to treatment is a jury question. — 
The due process clause of the fourteenth amendment re- 
quires that the determination of whether an offender is 
amenable to treatment or rehabilitation or is eligible for 
commitment to an institution as a condition to imposing 


an adult sentence be made by a jury beyond a reasonable © 


doubt. State v. Rudy B., 2009-NMCA-104, 147 N.M. 45, 216 
P.3d 810, cert. granted, 2009-NMCERT-009, overruling 
State v. Gonzales,:2001-NMCA-025, 180 N.M. 341, 24 P.3d 
776, overruled by State v. Rudy B:, 2010-NMSC-045, 149 
NM. 22, 243: P.3d 726, 

Constitutionality. — This section is not are or 
discriminatory and adequately provides for the elemental 
due process rights of a child under the constitution. State 
ur Ernesto M., 1996-NMCA-039, 121 N.M. 562, 915 P.2d 
318, cert denied, 121 N.M, 444, 913 P.2d 251. 

Entitlement to dispositional hearing. — No mat- 
ter what kind of youthful offender category a child falls 
under, that child is entitled to a dispositional hearing 
to determine whether he or she will be subject to juve- 
nile sanctions or an adult sentence. State v. Stephen F, 


DELINQUENCY 


59 


32A-2-20 


2005-NMCA-048, 137 N.M. 409,112 P.3d. 270, aff'd in 
part, rev'd in part, 2006-NMSC-030, 140 N.M. 24, 139 P.3d 
184. 

Meaning of "offense less than first-degree mur- 
der." — Had the legislature intended to limit the scope 
of Subsection G of this section to lesser-included offenses 
of first-degree murder, it could have expressed that intent 
by using the phrase "lesser-included offense". Instead, 
the legislature meant Subsection G to apply to all ‘crimes 
other than first-degree murder, which are "lesser crimes” 
in the sense that they carry lesser penalties than life im- 
prisonment or death. State v. Muniz, 2003-NMSC-021, 134 
N.M. 152, 74 P.3d 86, superseded by statute, State v. Jones, 
2010-NMSC-012, 148 N.M. 1, 229 P.3d 474. 

Sentencing as adult for unlisted crime. — A juve- 
nile who is adjudicated for any of the offenses listed un- 
der Section 32A-2-31 NMSA 1978 (now Section 32A-2-3J 
NMSA) may be subject to adult sanctions under this sec- 
tion for any other offense in the same case. State v. Mon- 
tano, 1995-NMCA-065, 120 N.M. 218, 900 P.2d 967, cert. 
denied, 120 N.M. 68, 898 P.2d 120. 

District court had authority to impose an adult sentence 
on a juvenile who was originally charged as a serious 
youthful offender, but who subsequently pled guilty only 
to offenses that would not qualify for an adult sentence if 
brought independently. State v. Muniz, 2003-NMSC-021, 
134 N.M. 152, 74 P.3d 86, superseded by statute, State v. 
Jones, 2010-NMSC-012, 148 N.M, 1,229 P.3d474. , 

Serious youthful offender not to be treated as de- 
linquent child, — A serious youthful offender, upon con- 
viction for a lesser crime than first-degree murder, should 
always be treated as a youthful offender, even when con- 
victed of a crime that would otherwise categorize the child 
as a delinquent child. State v. Muniz, 2003-NMSC-021, 
134 N.M. 152, 74 P.3d 86, superseded by statute, State v. 
Jones, 2010-NMSC-012, 148 N.M. 1, 229 P.3d 474, 

Disposition of a youthful offender. — Children who 
are not convicted of first-degree murder and who appear 
to be amenable to rehabilitation have a basic and essen- 
tial right not to be sentenced as adults unless the trial 
court fulfills the requirements of Subsections B and C of 
this section. State v. Hunter, 2001-NMCA-078, 131 N.M. 
76, 33 P.3d 296. 

Sentencing for non-capital felonies, — The basic 
sentences prescribed by Section 31-18-15 NMSA 1978 
are "mandatory" within the meaning of Subsection D of 
this section, while the alterations in the basic sentences 
allowed by Section 31-18-15.1 NMSA 1978 are discretion- 
ary and, therefore, circumscribed by the Children's Code 
(Section 32A-1-1 NMSA 1978 et seq:); thus, the maximum 
sentence that may be imposed upon a youthful offender 
convicted of a non-capital felony is the basic. sentence, 
plus, if applicable, the enhancements prescribed by Sec- 
tions 31-18-16 and 31-18-16.1 NMSA 1978 (now repealed). 
State v. Guerra, 2001-NMCA-031, 130 N.M. 302, 24 P.3d 
334, cert. denied, sub nom. State v. Ruby G., 180 N.M. 459, 
26 P.3d 103. 

Standard of proof applied to findings. — Neither 
the due process clause of the fourteenth amendment to 
the United States Constitution nor N.M. const. art. 11, 
§ 4 require that findings under Subsection B be made 
by.a jury beyond a reasonable doubt. State v. Gonzales, 
2001-NMCA-025, 130 N.M. 341, 24 P.3d 776, overruled by 
State v, Rudy B., 2009-NMCA-104, 147 N.M. 45, 216.P.3d 
810. 

Weighing of factors. — Determination of the chil- 
dren's court judge that the order of enumeration of the 
factors set forth in this section were to be read in descend- 
ing order of importance, and the application by the court 
of such methodology in his findings, did not prejudice the 
defendant child. State v. Ernesto M., 1996-NMCA-039, 121 
N.M. 562, 915 P.2d 318, cert. denied, 121 N.M, 444, 913 
P.2d 251. 
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Amenability to treatment. — Even though the tes- 
timony of the experts was conflicting, the decision of the 
children's court judge that the defendant child was not 
amenable to treatment was supported by substantial evi- 
dence. State v: Ernesto M., 1996-NMCA-039, 121 N.M. 562, 
915 P.2d 318, cert. denied, 121 N.M. 444, 913 P.2d 251. 

Every factor listed in Subsection C provides important 
information about the child and the child's prospects for 
rehabilitation, State v. Gonzales, 2001-NMCA-025, 130 
N.M. 341, 24 P.8d 776, overruled by State v. Rudy B., 
2009-NMCA-104, 147 .N.M. 45, 216 P.3d 810. 

Section 31-18-15.3(F) NMSA 1978 gives the district 
court the discretion to impose an adult sentence as in- 
dicated in this section based on a finding that.a child 
is not amenable to treatment. If the district court finds 
the child is amenable to treatment, then the ‘district 
court should impose a juvenile disposition in accordance 
with Section 32A-2-19 NMSA 1978, State v. Muniz, 
2003-NMSC-021, 134 N.M. 152, 74 P.3d 86, superseded by 
statute as stated in State v. Jones, 2010-NMSC-012, 148 
N.M. 1, 229 P.3d 474. 

Eligibility for commitment. — In deciding whether 
defendant was eligible for commitment, the trial court was 
required to consider the seven factors listed in Subsec- 
tion C. The court was not required to find eligibility based 
on facts that an expert deemed the child eligible for com- 
mitment under Section 32A-6-131 NMSA 1978, or that a 
treatment facility was willing and able to accept the child. 
State v. Gonzales, 2001-NMCA-025, 130 N.M. 341, 24 P.3d 
776, overruled by State v. Rudy B., 2009-NMCA-104, 147 
N.M. 45, 216 P.3d 810. 

The district court did not abuse its discretion in find- 
ing that defendant "is not amenable to treatment or 
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rehabilitation as a child in available facilities," and that 
he is not likely to be rehabilitated in "facilities currently 
available." State v. Todisco, 2000-NMCA-064, 129 N.M. 
310, 6 P.3d 1032, cert. quashed, 1382 N.M. 484, 51 P.3d 527 
(2002). 

Offense against person or property. — Sentencing 
of 17-year-old defendant as an adult upon conviction for 
shooting into a vehicle causing great bodily harm and ag- 
gravated assault with a deadly weapon was warranted 
based on consideration of the factors listed in this section. 
State v, Sosa, 1997-NMSC-032, 123 N.M. 564, 943 P.2d 
1017, abrogated by State v. Porter, 2020-NMSC-020. 

Sentence not cruel and unusual punishment. — 
Sentencing a 17-year-old child as an adult to a 30-year 
term for rape and other crimes he admitted to commit- 
ting was not cruel and unusual punishment. State v, Er- 
nesto M., 1996-NMCA-039, 121 N.M. 562, 915 P.2d 318, 
cert, denied, 121 N.M. 444, 913 P.2d 251. 

Standard of review. — Because the trial court used 
the clear and convincing standard in its finding that de- 
fendant was not amenable to treatment as a juvenile or 
eligible for commitment, the court of appeals evaluated 
whether, viewing the evidence in the light most favor- 
able to the state, the trial court could have found that the 
clear and convincing standard was met. State v. Gonzales, 
2001-NMCA-025, 180 N.M. 341, 24 P.3d 776, overruled by 
State v. Rudy B., 2009-NMCA+104, 147 N.M. 45, 216 P.3d 
810. ° 

Law reviews. — For note, "State v. Muniz: Authorizing 
Adult Sentencing of Juveniles Absent a Conviction That 
Authorizes an Adult Sentence", see 35 N.M.L. Rev. 229 
(2005). 


32A-2-21. Disposition of a child with a mental disorder or 
developmental disability in a delinquency proceeding. 


A. ‘Ifin a hearing at any stage of a proceeding on a delinquency petition the evidence indicates 
that the child has or may have a mental disorder or developmental disability, the court may: 
(1) order the child detained if appropriate under the criteria established pursuant to the 


provisions of the Delinquency Act; and 


(2) initiate proceedings for the involuntary placement of the child as a minor with a mental 
disorder or developmental disability pursuant to the provisions of the Children's Mental Health 
and Developmental Disabilities Act [32A-6-1 NMSA 1978]. 

B,. If the child is placed for residential treatment or habilitation pursuant to the Children's 
Mental Health and Developmental Disabilities Act, the department shall retain legal custody dur- 
ing the period of involuntary placement or until further order of the court. 

C. Ifachildis committed to a psychiatric hospital for treatment or habilitation and in the event 
that the department should be required to pay more than four hundred dollars ($400) per day be- 
cause of the individualized treatment plan, the annual costs over four hundred dollars ($400) per 
child per day will be reported annually by the department to the legislative finance committee. 

D. The child may remain in the residential treatment or habilitation facility pending the dispo- 
sition of the delinquency petition. 

EK. When a child in departmental custody needs involuntary placement for residential mental 
health or developmental disability services as a result of a mental disorder or developmental disabil- 
ity, the department shall request the children's court attorney to petition for that child's placement 
pursuant. to the provisions of the Children's Mental Health and Developmental Disabilities Act. 

F. Achild subject to the provisions of the Delinquency Act who receives treatment in a residen- 
tial treatment or habilitation program shall enjoy all the substantive and procedural rights set 
forth in the Children's Mental Health and Developmental Disabilities Act. , 

G. A child's competency to stand trial or participate in his own defense may be raised by a 
party at any time during a proceeding. If the child has been accused of an act that would be 


60 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-2-22 DELINQUENCY 82A-2-22 
considered:a misdemeanor if the child were an adult and the child is found to be incompetent 
to stand trial, the court shall dismiss the petition with prejudice and may recommend that the 
children's court attorney initiate proceedings pursuant to the provisions of the Children's Mental 
Health and Developmental Disabilities Act. In all other cases, the court shall stay the proceedings 
until the child is competent to stand trial; provided that a petition shall not be stayed for more 
than one year. The court may order treatment to enable the child to attain competency to stand 
trial and may amend the conditions of release pursuant to Sections 32A-2-11 and 32A-2-13 NMSA 
1978. The child's competency to stand trial shall be reviewed every ninety days for up to one year. 
The court shall dismiss the petition without prejudice if, at any time during the year, the court 
finds that a child cannot be treated to competency or if, after one year, the court determines that 
a child is incompetent to stand trial or participate in his own defense. Upon dismissal, the court 
may recommend that the children's court attorney initiate proceedings pursuant to the provisions 
of the Children's Mental Health and Developmental Disabilities Act. 

H. Involuntary residential treatment shall only occur pursuant to the provisions of the Chil- 


dren's Mental Health and Developmental Disabilities Act. 


History: 1978 Comp., § 82A-2-21, enacted by Laws 
1998, ch. 77, § 50; 1995, ch. 206, § 15; 2005, ch. 189, § 
18. - 
The 2005 amendment, effective June 17, 2005, in 
Subsection G, provided that if a child has been accused 
of an act that is a misdemeanor if the child were an adult 
and the child is found to be incompetent to stand trial, 
the court shall dismiss the petition and recommend that 
the children's court attorney proceed under the Children's 
Mental Health and Development Disabilities Act; that in 
all other cases, the court shall stay the proceedings until 
the child is competent to stand trial, but not longer than 
one year; that the court may order treatment to enable the 
child to be competent to stand trail; that the child's com- 
petency shall be reviewed every ninety days for up to one 
year and that the court shall dismiss the petition during 
the year if the child cannot be treated to competency; and 
added Subsection H, which provided that involuntary res- 
idential treatment shall occur pursuant to the Children's 
Mental Health and Development Disabilities Act. 

The 1995 amendment, effective July 1, 1995, inserted 
"delinquency" following "child in a" in the section head- 
ing; substituted "Children's Mental Health and Develop- 
mental Disabilities Act" for "Children's Code" and made 
minor stylistic changes throughout the section; deleted 
former Subsections B, C,.F, and G, related to involuntary 
placement and residential treatment facilities, and redes- 
ignated the remaining subsections accordingly; in Subsec- 
tion A, deleted former Paragraph (2) relating to a stay of 
the petition and redesignated former Paragraph (3) as 
Paragraph (2); in Subsection B, deleted "or department of 
health" following "the department"; rewrote Subsection E; 
and added Subsections F and G. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 


larity of the provisions, annotations decided under former © 


Section 32-1-35 NMSA 1978 have been included in the an- 
notations to this section. 

_ Disposition of petition regarding incompetent 
child. — Where the evidence persuades the court that 
a child cannot likely be treated to competency, the court 


may, in the:sound exercise of its discretion, dismiss a 
delinquency petition without prejudice. In re Daniel H., 
2003-NMCA-063, 133 N.M. 630, 68 P.3d 176. 

A trial court is not required to dismiss a petition in ev- 
ery case where the child is found incompetent to stand 
trial and not amenable to treatment; rather, the court 
has the discretion to proceed consistent with 10-221(D) 
NMRA (now 10-242(D) NMRA), stay the proceedings on 
the petition, and order conditions of release or treatment. 
Dismissal without prejudice is an additional option for 
the trial court under such circumstances. In re Daniel H., 
2003-NMCA-063, 133 N.M. 630, 68 P.3d 176. 

Commitment to boys' school of mentally ill and 
delinquent child. — The children's court did not err in 
committing mentally ill, delinquent children to state boys' 
school and in ordering that psychiatric care be provided 
them at the school. State v. Doe, 1977-NMCA-066, 90 N.M. 


572, 566 P.2d 121. 


Section confers legislative grant of jurisdiction to 
the courts. — Children's court had jurisdiction to trans- 
fer child to the custody of state health and social services 
(now human services) department for further study and a 
report on the child's condition. In re Doe, 1975-NMCA-152, 
88 N.M. 632, 545 P.2d 491. 

Availability of accommodations controlling factor 
in determining admission. — Juvenile (now children's) 
courts do not have the power to commit juveniles to state 
institutions regardless of available accommodations. 
Availability of accommodations is made the controlling 
factor in determining admissions, and this question rests 
solely with the relators and not with the court. Carter v, 
Montoya, 1966-NMSC-021, 75 N.M. 730, 410 P.2d 951. 

Court did not abuse its discretion in denying 
child's motion for transfer to more appropriate 
agency, where there was evidence that the only addi- 


~ tional testing needed was an electroencephalogram and a 


neurological study which could be performed without the 
requested transfer. State v. Doe, 1978-NMCA-025, 91 N.M. 
506, 576 P.2d 1137. 

Law reviews. — For article, "Treating Children Under 
the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev. 279 (1980). 


32A-2-22. Continuance under supervision without judgment; consent 
decree; disposition. 


A. At any time after the filing of a delinquency petition and before the entry of a judgment, the 
court may, on motion of the children's court attorney or that of counsel for the child, suspend the 
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proceedings and continue the child under supervision in the child's own home under terms and 
conditions negotiated with probation services and agreed to by all the parties affected. The court's 
order continuing the child under supervision under this section shall be known asia "consent de- 
cree", Anadmission of some or all of the allegations stated in the alia qecenay petition shall not be 
required for a consent decree order. 

.B.. If the child objects to a consent decree, the court shall teeter to findings, adjudication and 
disposition of the case. If the child does not object but an objection is made by the children's court 
attorney after consultation with probation services, the court shall, after considering the objec- 
tions and the reasons given, proceed to determine whether it is appropriate to enter a: consent 
decree and may, in its discretion, enter the consent decree. 

C. A consent decree shall remain in force for six months unless the child is discharged ‘sooner 
by probation services. Prior to the expiration of the six-month period and upon the application of 
probation services or any other agency supervising the child under a consent decree, the court may 
extend the decree for an additional six months in the absence of objection to extension by the child. 
If the child objects to the extension, the court shall hold a hearing and make a determination on 
the issue of extension. 

D. If either prior to discharge by probation services or expiration of the consent decree the 
child allegedly fails to fulfill the terms of the decree, the children's court attorney may file’a peti- 
tion to revoke the consent decree. Proceedings on the petition shall be conducted in the same man- 
ner as proceedings on petitions to revoke probation. If the child is found to have violated the terms 
of the consent decree, the court may: 

(1) extend the period of the consent decree; or 
(2) make any other disposition that would have been appropriate in the original proceed- 
ing. . 

E. Achild who is discharged by probation services or who completes a period under supervision 
without reinstatement of the original delinquency petition shall not again be proceeded against in 
any court for the same offense alleged inthe petition or an offense based upon the same conduct 
and the original petition shall be dismissed with prejudice.. Nothing in this subsection precludes a 
civil suit against the child for damages arising from the child's:conduct. 

F. A judge who pursuant to this section elicits or examines information or material about a 
child that would be inadmissible in a hearing on the allegations of the petition shall not, over the 
objection of the child, participate in any subsequent proceedings on the delinquency if: 

(1) aconsent decree’is denied and the allegations in the petition remain to be decided in a 
hearing where the child denies the allegations; or 
(2) aconsent decree is granted but the delinquency petition is subsequently reinstated. 

G. Ifa consent decree has been entered pursuant to the filing of a delinquency petition based 
on Paragraph (2), (3) or (4) of Subsection A of Section 32A-2-3 NMSA 1978 for a child who is fifteen 
years of age or older, a condition of the consent decree agreement may be the denial of the child's 
driving privileges or the revocation of the child's driver's license for a period of ninety days. For 
the second or subsequent adjudication, the child's driving privileges may be denied or the child's 
driver's license revoked for a period of one year. Within twenty-four hours of the entry by the court 
of a decree consenting to the revocation or denial of the child's driver's license or driving privileges, 
the court shall send the decree to the motor vehicle division of the taxation and revenue depart- 
ment. Upon receipt of the decree from the court consenting to the denial or revocation of the child's 
driving privileges or driver's license, the director of the motor vehicle division of the taxation and 
revenue department shall revoke or deny the delinquent child's driver's license or driving privi- 
leges. Nothing in this section shall prohibit the delinquent child from applying for a limited driy- 
ing privilege pursuant to Section 66-5-35 NMSA 1978 or.an ignition interlock license pursuant to 
the Ignition Interlock Licensing Act [66-5-501 NMSA 1978], and nothing in this section precludes 
the delinquent child's participation in an appropriate educational, counseling or rehabilitation 
program. 


History: 1978 Comp., § 32A-2-22, enacted by Laws Cross references. — For consent decrees, see Rule 10- 
1998, ch. 77, § 51; 1995, ch. 206, § 16; 2003, ch. 289, § 6; 228 piesa 
2005, ch. 189, § 19. 
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The 2005 amendment, effective June 17, 2005, in Sub- 
section A, provided that an admission of some or all of the 
allegation stated in the delinquency petition shall not be 
required for a consent decree order and deleted former 
Subsection H which provided that the court shall not or- 
der more than one consent decree for a child in a two year 
period. 

The 2003 amendment, effective April 6, 2003, added 
“or‘an ignition interlock license pursuant to the Ignition 
Interlock Licensing Act" following "Section 66-5-35 NMSA 
1978" in the last sentence of Subsection G. 

The 1995 amendment, effective July 1, 1995, made a 
minor stylistic change in Paragraph (2) of Subsection D, 
substituted "32A-2-2" for "32-2-2" in Subsection G, and 
added Subsection H. 


. ANNOTATIONS . 


Time to hear petitions to revoke consent decrees. 
— The Children's Code explicitly mandates the use of 
Rule 10-226 NMRA (now 10-243 NMRA) for determin- 
ing the applicable time limit within which the children's 
court must hear a petition to revoke a consent decree. 
State v. Katrina G,, 2007-NMCA-048, 141 N.M. 501, 157 


DELINQUENCY 


_ Appealability of consent decree. 


32A-2-23 


— Where there 
might be future consequences attendant upon a consent 
decree the consequences of the consent decree sufficiently 
aggrieve the child such that her appeal should be allowed. 
State v. Crystal B., 2001-NMCA-010, 130 N.M; 336, 24 P.3d 
1h, 

Discretion of court. — Accepting a consent decree is 
entirely within the discretion of the court. In re Crystal L., 
2002-NMCA-063, 132 N.M. 349; 48 P.3d:87, cert. denied, 
132 N.M., 397, 49 P.3d 76. 

Admission of guilt. — A consent decree may only be 
accepted by the court after the child has made an admis- 

sion of guilt. In're Crystal L., 2002-NMCA-063, 132 N.M. 
349, 48 P.3d 87 (decided under prior law). 

Timeliness of decree. — A child who goes to trial and 
is adjudicated to have committed delinquent acts cannot 
avail herself of a consent decree after the court or jury 
has entered a verdict. In re Crystal L;, 2002-NMCA-063, 
132 N.M. 349, 48 P.3d 87, cert. denied, 132 N.M. 397, 49 
P.3d 76. 

Law reviews. — For survey, "Children's Court Practice 
in Delinquency and Need of Supervision Cases Under the . 
New Rules," see 6 N.M.L. Rev. 331 (1976). : 


P.3d 66. 


32A-2-23. Limitations on dispositional judgments; modification; 
, termination or extension of court orders. 


A. A judgment transferring legal custody of an adjudicated delinquent child to an agency re- 
sponsible for the care and rehabilitation of delinquent children divests the court. of jurisdiction 
at the time of transfer of custody, unless the transfer of legal custody is for a commitment not 
exceeding fifteen days pursuant to the provisions of Section 32A-2-19 NMSA 1978, in which case 
the court retains jurisdiction. 

B. A judgment of probation or protective supervision shall remain in force for an indeterminate 
period not to exceed the term of commitment from the date entered. 

C. Achild shall be released by an agency and probation or supervision shall be terminated by 
juvenile probation and parole services or the agency providing supervision when it appears that 
the purpose of the order has been achieved before the expiration of the period of the judgment. A 
release or termination and the reasons therefor shall be reported promptly to the court in writing 
by the releasing authority. 

D. Prior to the expiration of a short-term commitment of one year, as provided for in Sec- 
tion 32A-2-19 NMSA 1978, the court may extend the judgment for up to one six-month period if 
the court finds that the extension is necessary to safeguard the welfare of the child or the public 
safety, If a short-term commitment is extended, the mandatory ninety-day supervised release, as 
required by Section 32A-2-19 NMSA 1978; shall be included in the extension. Notice and hearing 
are required for any extension of a juvenile's commitment. 

E, Prior to the expiration of a long-term commitment, as provided for in Section 32A-2-19 
NMSA 1978, the court may extend the judgment for additional periods of one year until the child 
reaches the age of twenty-one if the court finds that the extension is necessary to safeguard the 
welfare of the child or the public safety. If a long-term commitment is extended, the mandatory 
ninety-day supervised release, as required by Section 832A-2-19 NMSA 1978, shall be included in 
the extension. Notice and hearing are required for any extension of a juvenile's commitment. 

F. Prior to the expiration of a judgment of probation, the court may extend the judgment for an 
additional period of one year until the child reaches the age of twenty-one if the court finds that 
the extension is necessary to protect the community or to safeguard the welfare of the child. 

G. The court may dismiss a motion if it finds after preliminary investigation that the motion 
is without substance. If the court is of the opinion that the matter should be reviewed, it may, 
upon notice to all necessary parties, proceed to a hearing in the manner provided for hearings 
on petitions alleging delinquency. The court may terminate a judgment if it finds that the child 
is no longer in need of care, supervision or rehabilitation or it may enter a judgment extending 
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or modifying the original judgment if it finds that action necessary to safeguard the: chia or the 


public interest. 


H. A child may make a motion to modify ; a children’ s court or adult disposition within thirty 
days of the judge's decision. If the court is of the opinion that the matter should be reviewed, it 
may, upon notice to all necessary parties, proceed to a hearing in the manner provided for hearings 


on petitions alleging delinquency. 


I, .The department may Bale a bench warrant from toe court when the child absconds from 


supervised release. 


History: 1978 Comp., § 32A-2-23, enacted by Laws 
1998, ch. 77, § 52; 1995, ch. 206, $17; 2003, ch. 225, § 
12; 2005; ch. 189, 8 20; 2009, ch. 239, § 22. 

The 2009 amendment, effective July 1, 2009, deleted 
Paragraph (1) of Subsection A, which provided that the 
juvenile parole board had exclusive power to, parole: or 
release the child; deleted: Paragraph (2) of Subsection A, 
which provided that the supervision of a child after re- 
lease shall be conducted by the department; deleted. Para- 
graph (3) of Subsection.A, which provided that the time 
a child absconds from parole or probation tolls all time 
limits for filing a petition to revoke probation or parole 
and the computation of the period of probation or parole; 
in Subsections D and E, changed "parole" to "supervised 
release"; and added Subsection I. 

Applicability. — Laws 2009, ch. 239, §-71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 2005 amendment, effective June 17, 2005, deleted 
the former provision in Paragraph A(3), which provided 
that a child who completes a short term commitment of 
one year, upon release, shall be placed on parole and su- 
pervision for ninety days; added\Subsection D, which pro- 
vided that prior to the expiration of a short-term commit- 
ment of one year, the court may extend the judgment for 
up to.one six-month period and ifthe short-term commit- 
ment.is extended, the mandatory ninety-day parole shall 
be included in the extension; and added the provision in 


Subsection E that ifa long-term commitment is extended, © 


the mandatory ninety-day parole shall be included in:the 
extension. 

The 2003 amendment, effective July 1, 2003, added 
"subject to the provisions of Section 32A-7-8 NMSA 1978" 
at the end of Paragraph A(1); rewrote Paragraph A(2); 


added present.Paragraph A(3); redesignated former Para- . 


graph A(3) as Paragraph A(4). 
The 1995 amendment, effective July 1, 1995, sub- 
stituted "32A-2-19" for "32-2-19" in Subsections A and 


D, deleted former Subsection E, relating to extension of . 


six-month commitments for juveniles, redesignated the 
remaining subsections accordingly, and made a minor sty- 
listic change in Subsection E. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-88 NMSA 1978 have been included in the an- 
notations to this section. 

Court's jurisdiction to modify disposition. — The 
children's court may modify a child's disposition after 
transfer of custody to the children, youth and families 
department when the court invites reconsideration of 
the child's disposition and finds the modification neces- 
sary to safeguard the child or the public interest. State v, 
Dylan A., 2007-NMCA-114, 142 N.M. 467, 166'P.3d 1121, 
cert. quashed 2008- NMCERT-003, 143 N. M. 681, 180. P.3d 
1180. 


There is no conflict between Subsection G [H] of 
this section and 10-230.1 B NMRA (now 10-252 NMRA), 
In re Michael L., 2002-NMCA-076, 132)N.M..479, 50 P.3d 
574, cert. denied, 182 N.M, 484, 51 P.3d 527. 

Subsections F and G [G and H] set out exceptions 
to the general rule spelled out in Subsection A of this sec- 
tion. In re Michael L., 2002-NMCA-076, 132 N.M. 479, 50 
P.3d_574, cert, denied, 132 N.M. 484, 51 P.3d 527, 

Age confinement must end, — Under the 1981 Chil- 
dren's Code, the courts do not have jurisdiction to extend 
a child's confinement beyond the age of eighteen, State v. 
Adam M., 1998-NMCA-014, 124 N.M. 505, 953 P.2d 40. 

The constitutional prohibition against ex post facto 
laws prevents the courts from applying the Children's 
Code adopted in 1993, which permits the confinement of a 
child until he or she reaches the age of twenty-one where 


_ the delinquent. acts and original adjudication occurred 


while the prior code was in effect. State v. Adam M., 
1998-NMCA-014, 124 N.M. 505, 953 P.2d 40. 

Length of commitments, — All commitments under 
Delinquency Act represent maximum time that a child may 
spend in.custody, State v. Indie C,, 2006-NMCA-014, 139 
N.M. 80, 128 P.3d 508, cert. denied, 2006-NMCERT- 001, 
139 NM. 273, 181 P.3d 660. 

Court's jurisdiction to extend commitment, — The 
court's jurisdiction to extend a delinquent child's commit- 
ment was not affected by the fact that the juvenile parole 
board had issued a certificate of discharge. In re Ruben D., 
2001-NMCA-006, 130 N.M. 110, 18 P.3d 1068, cert. denied, 
130.N.M, 154, 20 P.3d 811, 

Evidence sufficient to extend commitment. — Evi- 
dence that the child did not make any progress in his re- 


‘habilitation for the first 18 months of his two-year com- 


mitment and of his anger management problems, coupled 
with his escape and his failure to obtain his graduate 
equivalency diploma was sufficient to find that an exten- 


_ sion of his commitment was necessary. In re Ruben:D., 


2001-NMCA-006, 130 N.M. 110, 18 P.3d 1063, cert. denied, 
130 N.M. 154, 20 P.3d 811. 

Commitment to boys' school for two years was im- 
proper, State v. Doe, 1979-NMCA-021, 93 N.M. 206, 598 


_P2d 1166. 


Motion for reconsideration filed after thirty-day 
period. — Children's court was without jurisdiction to 
modify a commitment to the children, youth and fami- 
lies department, where the child's motion for reconsid- 
eration on grounds of abuse was filed after the thirty-day 


‘period. Instead, the child's remedy for alleged’ abuses 
‘is under Section 32A-4-8 NMSA 1978. In re Zac McV., 


1998-NMCA-114, 125 N.M. 583, 964 P.2d 144, cert, denied, 


126 N.M. 107, 967 P.2d 447, 


Child is not entitled to precommitment credit for 
time served while on probation. State v. Dennis F, 
1986-NMCA-081, 104 N.M, 619, 725 P.2d 595. 

Court's jurisdiction ends upon transferring 
child to' human services department. — Once the 
children's court transfers legal custody of a child to the 


health and social services department (now human ser- 


vices department), the court's jurisdiction ends, and so, 


- having transferred legal custody to the department, the 
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to place the physical custody of the child with any par- 
ticular organization. Health & Soc. Servs. Dep't v. Doe 
1978-NMCA-045, 91 N.M. 675,579 P.2d 801. 

Authority to petition for parole extension, — Histo 
bation officer has authority to petition the court for exten- 
sion of the period of parole supervision of a child where 
such action is necessary to safeguard the welfare of the 
child or the public interest, State v. Doe, 1979-NMCA-024, 
92 N.M. 589, 592 P.2d 189. 

Jurisdiction in subsequent proceeding. — Chil- 
dren's court could adjudicate child as delinquent and com- 
mit him’ to an indeterminate sentence not to exceed two 
years, notwithstanding his prior adjudication in another 
case. Moreover, the disposition was not rendered invalid 
by its effect on the child's eligibility for an alternative 
placement. In re Augustine R., 1998-NMCA-139, 126 N.M. 
122, 967 P.2d 462. 

Children's court had jurisdiction to modify child's 
sentence four months after sentencing him to the cus- 
tody of the children, youth and families department. State 
uv. Carlos A., 1996-NMCA-082, 122 N.M, 241, 923 P.2d 608. 

Recommitment standard. — An order of recommit- 
ment under Subsection D must review the child's prog- 
ress during his term of initial commitment; the acts that 
justified the original’commitment cannot provide the sole 
basis for extending the commitment. State v. Sergio B., 
2002-NMCA-070, 132 N.M. 375, 48 P.3d 764. 

Written motion was not required to allow the chil- 
dren's' court to modify a child's sentence. State v, Car- 
los A., 1996-NMCA-082, 122 N.M. 241, 923 P.2d 608. 

Court-invited motions. — 10-230.1 B NMRA (now 
10-252 NMRA) makes no reference to court-invited mo- 
tions allowed under Subsection F of this section, In re 
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Michael L., 2002-NMCA-076, 132 N.M. 479, 50. P.3d 574, 
cert. denied, 182 N.M. 484, 51 P.3d 527. 

Time limit on court ruling. — Where 10-230.1 
NMRA (now 10-252 NMRA) required juvenile's motion 
to reconsider, filed pursuant to Subsection 32A-2-23G 
(now H) NMSA 1978, to be ruled: upon within 90 (now 60) 
days after filing, children's court erred in ruling on mo- 
tion after the 90 (now 60) day period elapsed and the mo- 
tion should have been deemed denied. In re Christobal V., 
2002-NMCA-077, 132 N.M. 474, 50 P.3d 569, cert. denied, 
132 N.M. 484, 51 P.3d 527. 

Court's authority after child in custody of de- 
partment. — Once legal custody is in the department 
of human services, the children's court has no authority 
to prohibit the department from placing physical custody 
of the child with any particular person. In re Jacinta M., 
1988-NMCA-100, 107 N.M. 769, 764 P.2d 1327. 

Sexual orientation of proposed custodian, stand- 
ing alone, is not enough to support a conclusion that the 
person cannot provide a proper environment. In re Ja- 
cinta M., 1988-NMCA-100, 107 N.M. 769, 764 P.2d 1327. 

Time limitation on custody transfer void. — While 
the court possesses the power to transfer legal custody 
of delinquent children to an agency responsible for their 
care and rehabilitation, any attempt by the court to im- 
pose a time limitation on the transfer of custody, even if 
well within the time limitations already authorized by 
statute, is void as being in excess of the court's jurisdic- 
tion. 1979 Op. Att'y Gen. No. 79-387.) — 

Law reviews. — For comment, "The Freedom of the 
Press vs. The Confidentiality Provisions in the New Mex- 
ico Children's Code,"»see 4 N.M.L, Rev. 119 (1973), 


A... The department shall have exclusive jurisdiction and authority to release an adjudicated 
delinquent child during the term of the child's commitment, consistent with the provisions of the 
Victims of Crime Act [31-26-1 NMSA 1978], In determining whether to release a child, the depart- 
ment shall give due consideration to public safety, the extent to which the child has been. rehabili- 
tated, the adequacy and suitability of the proposed release plan and the needs and best interests 
of the child, including the child's need for behavioral health or medical services that are not avail- 
able in facilities for adjudicated delinquent children. 

B... The decision to grant or deny release shall be made by the secretary of children, youth and 
families or the secretary's designee. The department may impose such conditions of release as it 
deems appropriate. 

C. A child is eligible for release any time after the entry of a judgment transferring legal cus- 
tody to the department, and the department may consider a reasonable request for release from 
the child at any time sixty days after the child has been committed. 

D. In the event release for a child is denied by the department after release is recommended 
for the child by the juvenile public safety advisory board, or release is approved by the department 
after the board has recommended that the child not be released, within ten days, the board may 
request. a review of the decision by the court of the judicial district from which legal custody of the 
child was transferred, and the department shall transmit the child's records to the court. The court 
shall have jurisdiction to review the matter without conducting a formal hearing and to issue an or- 
der that either denies or grants release to the child. If the board requests review under this section, 
the child shall not be released until such time as the court has issued a decision. If the board does 
not petition the district court for review of the department's decision to grant or deny release within 
ten days of the department's decision, the department's decision shall be final, and the department 
shall release the child or continue the commitment in accordance with the terms of its decision. 

E. The secretary of children, youth and families or the secretary's designee may review the 
case of any child upon the child's or the juvenile public safety advisory board's reasonable Feauast 
at any time after release is denied. u 
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History: 1978 Comp., § 32A-2-23, 1, as enacted by July 1, 2009, are on release or are otherwise eligible to be 


Laws 2009, ch. 239, § 23. placed on release as if the Juvenile Public Safety Advisory 
Effective dates. — Laws 2009, ch. 239, § 72 made this Board Act had been in effect at the time they were placed 
section effective July 1, 2009... - on release or became eligible to be released. 


Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 


32A-2-23.2. Release proceedings. 


A. . When the department determines that a child is ready to be released, it shall provide a list 
of children to the juvenile public safety advisory board at least thirty-five days prior to the next 
regularly scheduled release consideration meeting. The department shall ensure that all other no- 
tifications of a pending release proceeding are accomplished consistent with the provisions.of the 
Victims of Crime Act [31-26-1 NMSA 1978]. 

B. Release consideration meetings shall be held at least quarterly, are not open to the public 
and shall include the child, a quorum of the board and a representative of the department. The 
child's attorney shall receive notice and may be present at the release meeting. 


History: 1978 Comp., § 32A-2-23.2, as enacted by July 1, 2009, are on release or are otherwise eligible to be 
Laws 2009, ch. 239, § 24, placed on.release as if the Juvenile Public Safety Advisory 

Effective dates. — Laws 2009, ch. 239, § 72 made this Board Act had been in effect at the time they were placed 
section effective July 1, 2009. on release or became eligible to be released. 


Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 


32A-2-24. Probation revocation; disposition. 


A. Achild on probation incident to an adjudication as a delinquent child who violates a term 
of the probation may be proceeded against in a probation revocation proceeding. A proceeding to 
revoke probation shall be begun by filing in the original proceeding a petition styled as a "peti- 
tion to revoke probation". Petitions to revoke probation shall be screened, reviewed and prepared 
in the same manner and shall contain the same information as petitions alleging delinquency. 
Procedures of the Delinquency Act regarding taking into custody and detention shall apply. The 
petition shall state the terms of probation alleged to have been violated and the factual basis for 
these allegations. 

B. The standard of proof in probation revocation proceedings shall be evidence beyond a rea- 
sonable doubt and the hearings shall be before the court without a jury. In all other respects, 
proceedings to revoke probation shall be governed by the procedures, rights and duties applicable 
to proceedings on a delinquency petition. If a child is found to have violated a term of the child's 
probation, the court may extend the period of probation or make any other judgment or disposition 
pi would have been appropriate in the original SOSH ORE of the case. 


History: 1978 Comp., § 32A-2-24, enacted by Laws hear a petition to revoke probation. State v. Katrina G., 


1993, ch. 77, § 53; 2009, ch. 239, § 25. 2007-NMCA-048, 141 N.M. 501, 157 P.3d 66, 

The 2009 amendment, effective July 1, 2009, in Sub- Probation revocation procedures not mandated. 
section B, after "violated a term of", deleted "his" and add — This section does not mandate that in order for the chil- 
"the child's". dren's court to order detention for violation of probation, 

Applicability. — Laws 2009, ch. 239, § 71, provided the court must follow probation revocation procedures 
that.the provisions of this act apply to all children who, on in all instances. State v. Steven B., 2004-NMCA-086, 136 


July 1, 2009, are on release or are otherwise eligible to be N.M. 111, 94 P.3d 854, cert. denied, 2004-NMCERT-007, 
placed on release as if the Juvenile Public Safety Advisory 136 N.M, 452, 99 P.3d 1164. 

Board Act had been in effect at the time they were placed Valid probation order. — Since the order placing the 
on release or became eligible to be released. child on probation was void, the situation was as if no pro- 
bation order had been entered, and thus the order revok- 


ANNOTATIONS - ing probation was without legal effect despite the fact that 

Decisions under prior law. — In light of the simi- the court attempted therein to supply the requisite find- 

larity of the provisions, annotations decided under former ing that the child was in need of rehabilitation, absence of 

Section 32-1-43 NMSA 1978 have been included in the an- which had rendered the initial probation order void. State 
notations to this section. ~ pv, Doe, 1977-NMCA-023, 90 N.M. 249, 561 P.2d 948, 

Rule 10-226 NMRA (now 10-248 NMRA) governs Governed by procedure applicable to delinquency 

the time limits within which the children's court must petition. — Generally, proceedings to revoke probation 
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are governed by the procedure applicable to proceedings 
on a delinquency petition. State v, Doe, 1977-NMCA-023, 
90 N.M. 249, 561 P.2d 948. 

Child to be informed of violated condition of 
probation. — Trial court violated child's right to due 
process by revoking his probation, absent competent evi- 
dence that respondent had been informed of the condi- 
tion of probation which he allegedly violated. State v. Doe, 
1986-NMCA-019, 104 N.M. 107, 717 P.2d 83. 

Juveniles entitled to confront witnesses during 
revocation proceedings. — A child whose probation is 
sought to be revoked shall be entitled to all the rights a 
child alleged to be delinquent is entitled to under the law, 
and since juveniles have the right to confront witnesses 
during delinquency proceedings, they must be accorded 
that right in probation revocation proceedings. State v. 
Trevor M., 2015-NMCA-009. 

Analysis of right to confrontation. — The right to 
confrontation provided by this section is the same right 
guaranteed by the Sixth Amendment to the United States 
Constitution, and consequently, the analysis of an alleged 
violation of this right is the same, and as in the analysis of 
the Sixth Amendment right, this right is not absolute, and 
deviation from live, face-to-face testimony may be permit- 
ted when an exception is necessary to further an impor- 
tant public policy, such exception being supported by a 
particularized showing of necessity by the district court. 
State v. Trevor M., 2015-NMCA-009. 

Child's right to confront witnesses violated. — 
Where state's witness, who could not attend the proceed- 
ings on the day of the hearing, testified by telephone over 
the child's objections, and where the district court failed 
to make any findings on the necessity of telephonic testi- 
mony, the child's right to confront witnesses against him 
was violated. State v. Trevor M., 2015-NMCA-009. 

New trial required only if violation of right is 
harmful. —A violation of the right to confrontation alone 
does not require a new trial, but only when a violation 
of the confrontation right is harmful to the defendant 
does the violation require a new trial, and the burden is 
on the state to show the violation was harmless. State v. 
Trevor M., 2015-NMCA-009. 

State failed to meet its burden. — Where state 
failed to address whether any violation of the child's 
right to confrontation was harmless, the state failed to 
meet its burden, and therefore the child was entitled to a 
new probation revocation proceeding. State v. Trevor M., 
2015-NMCA-009. 

Self-executing provision in a probation order, 
requiring automatic confinement in the juvenile deten- 
tion center merely upon a reported absence from school, 
was invalid because it would circumvent the procedural 
requirements, but was separable from the remaining 
portion of the probation order. State v. Henry Don S., 
1990-NMCA-029, 109 N.M. 777, 790 P.2d 1058, cert. de- 
nied, 109 N.M. 704, 780.P.2d 1271. , 

Determination based on verified facts. — The e- 
termination of whether a juvenile violated the conditions 
of his probation must be based on verified facts. State v. 
Doe, 1986-NMCA-019, 104 N.M. 107, 717 P.2d 83. 


DELINQUENCY 


32A-2-25 


Proof of a probation violation. — To establish a vio- 
lation of a probation agreement, the obligation is on the 
state to prove willful conduct on the part of the proba- 
tioner. State v. Trevor M., 2015-NMCA-009. 

Insufficient evidence to support willful conduct. 
— Where child was discharged from an out-of-home place- 
ment, such placement being a condition of probation, and 
where all of the testimony by the juvenile probation of- 
ficer and the social worker was improperly admitted in 
a juvenile probation revocation proceeding, the evidence 
was insufficient to support a finding of willful conduct on 
the part of the child. State v. Trevor M., 2015-NMCA-009. 

Revocation of juvenile parole for adult offenses. 
— The order of the children's court’ revoking the defen- 
dant's probation based on offenses committed by the de- 
fendant after he became an adult for which he was con- 
victed and fined did not violate his constitutional rights 
guaranteeing protection against double jeopardy; since 
with respect to adult offenders any punishment resulting 
from revocation of a defendant's probation is punishment 
that relates to the person's original offense, an individu- 


‘al's subsequent prosecution for the same conduct in a new 


proceeding does not violate double jeopardy principles. Jn 
re Lucio F,T., 1994-NMCA-144, 119 N.M. 76, 888 P.2d 958. 

Applicability of Rules of Evidence. — The Rules 
of Evidence apply to the adjudicatory phase of juvenile 
probation revocation proceedings; however, they do not 
apply to the dispositional phase. State v. Erickson K., 
2002-NMCA-058, 132 N.M. 258, 46 P.3d 1258, cert. 
quashed, 132 N.M. 732, 55 P.3d 428. 

Improper procedures. — If a special master lacks au- 
thority to hear a probation revocation petition, the court is 
without jurisdiction at the hearing on the petition. State v. 
Doe, 93 N.M: 621, 603 P.2d 731 (Ct. App. 1979). 

When the district judge disposes of the case more than 
30 days after the petition is filed, the petition should be 
dismissed with prejudice. State v. Doe, 1979-NMCA-126, 
93 N.M. 621, 603 P.2d 7381. 

Revocation improper. — Revocation of the juvenile's 
probation was improper pursuant to this section where 
the juvenile did not willfully violate his probation agree- 
ment when he left the state because all evidence showed 
that the mother was responsible for making the decision 
to leave the state; further, the drug test result should not 
have been considered by the trial court because they did 
not meet the admissibility requirements. In re Bruno R., 
2003-NMCA-057,133 N.M. 566, 66 P.3d 339, cert. denied, 
133 N.M. 593, 66 P.3d 962. 

Extrajudicial admissions. — Without proof of drug 
testing, the admission of the juvenile could not stand as 
the sole evidence of the violation because extrajudicial 
admissions or confessions were not sufficient as evidence 
that a child committed delinquent acts absent other cor- 
roborating evidence. In re Bruno R., 2003-NMCA-057, 133 
N.M. 566, 66 P.3d 339, cert. denied, 183 N.M. 598, 66 P.3d 
962. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
and sufficiency of allocation in probation revocation pro- 
ceeding, 70 A.L.R.5th 533. 


32A-2-25. Parole revocation; procedures. 


A. Achild on parole from an agency that has legal custody who violates a term of parole may 
be proceeded against in a parole revocation proceeding conducted by the department or the super- 
vising agency or by a hearing officer contracted by the department who is neutral to the child and 
the agency in accordance with procedures established by the department in cooperation with the 
juvenile parole board. A juvenile probation and parole officer may detain a child on parole status 
who is alleged to have violated’a term or condition of parole until the completion and review of a 
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preliminary parole revocation hearing. A child may waive the right to a preliminary parole revoca- 
tion hearing after consultation with the child's attorney, parent, guardian or custodian. 

B. If a retake warrant is issued by the department upon the completion.of the preliminary 
parole revocation hearing, the juvenile institution to which the warrant is issued shall promptly 
transport the child to that institution at the expense of the department. If a child absconds from 
parole supervision and is apprehended in another state after the issuance of a retake warrant by 
the department, the juvenile justice division of the department shall cause the’return of the child 
to this state at the expense of the department. 


History: 1978 Comp., § 92A.2-25, enacted by Laws by a hearing officer who is neutral to the child and the 


19938, ch.'77, § 54; 2005, ch. 189, § 21. supervising agency and that a child may waive the fas 
- The 2005 amendment, effective June 17, 2005, in Sub- to a preliminary dase revocation nearing. vil 


section A, provided that a child may be proceeded against 


32A-2-26. Sealing of records. 


A. On motion by or on behalf of a person who has been the subject of a delinquency petition or 
on the court's own motion, the court shall vacate its findings, orders and judgments on the peti- 
tion and order the legal and social files and records of the court, probation services, and any other 
agency in the case sealed. If requested in the motion, the court shall'also order law enforcement 
files and records sealed. An order sealing records and files shall be entered if the court finds that: 

(1) two years have elapsed since the final release of the person from legal custody and 
supervision or two years have elapsed since the entry of any other judgment not ny ORE legal 
custody or supervision; 

(2) the person has not, within the two years immediately prior to filing the motion, been 
convicted of a felony or of a misdemeanor involving moral turpitude or been found delinquent bya 
court.and no proceeding i is pending seeking such a conviction or finding; and 

(8) the person is eighteen years of age or older or the court finds that good cause exists to 
seal the records prior to the child's eighteenth birthday. 

B.. Reasonable notice of the motion shall be given to: 

(1) the children's court attorney; 

(2) the authority. granting the release; 

(3) .the law enforcement officer, department: and central depository having custody of the 
law enforcement files and records; and 

(4) any other agency having custody of records or files subject to the sealing order. 

C. Upon the entry of the sealing order, the proceedings in the case shall be treated asiif they 
never occurred and all index references shall be deleted. The court, law enforcement officers and 
departments and agencies shall reply, and the person may reply, to an inquiry that no record ex- 
ists with respect to the person. Copies of the sealing order shall be ant: to each agency or ast 
named in the order. 

D... Inspection of the files and records or the release of information in the records pvaSH A in 
the sealing order may thereafter be permitted by the court only: 

(1) upon motion by the person who is the subject of the records and only to enous persons 
named in the motion; and 

(2) in its discretion, in an individual.case, to any clinic, hospital or agency that has the 
person under care or treatment or to other persons engaged in fact finding or research. 

E. Any finding of delinquency or need of services or conviction of a crime subsequent to the 
sealing order may at the court's discretion be used by the court as a basis to set aside the sealing 
order. 

F. Acourt may set.aside a sealing order for the juvenile disposition of a youthful offender and 
any evidence given in a hearing in court for a youthful offender for the purpose of considering the 
setting of bail or other conditions of release of a person charged with a felony whethen riser ext as 
an adult or a juvenile, 

G. A child who has been the subject iof.a petition filed pursuant to the ait A of the De- 
linquency Act shall be notified in writing by the department when the child reaches the:age of 


at 
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eighteen or at the expiration of legal custody and supervision, whichever occurs later, that the 
department's records have been sealed and that the court, the children's court attorney, the child's 
attorney and the referring law enforcement agency have been notified that the child's records are 
subject to sealing. 

H. The department shall seal the child's files and records when the child reaches the age of 
eighteen or at the expiration of the disposition, whichever occurs later. The department shall no- 
tify the children's court attorney, the child's attorney and the referring law enforcement agency 
that the child's records are subject to sealing. 

I. Youthful offender records sealed pursuant to Subsection H of this section may be unsealed 
by the court along with any evidence given in a hearing in court for a youthful offender for the 
purpose of considering the setting of bail or other conditions of release of a person charged with a 
felony, whether charged as an adult or juvenile. ) : 

J. Achild who is determined by the court not to be a delinquent offender shall have the child's 
files and records’in the instant proceeding automatically sealed by the court upon motion by the 
children's court attorney at the conclusion of the proceedings. 

K. After sealing, the department may store and use a person's records for research and report- 
ing purposes, subject to the confidentiality provisions of Section 32A-2-32 NMSA 1978 and other 
applicable federal and state laws. 


History: 1978 Comp., § 32A-2-26, enacted by Laws The 2003 amendment, effective July 1, 2003, substi- 


1993, ch. 77, § 55; 20038, ch. 225, § 18; 2009, ch. 239, § tuted "person" for "individual" throughout the section and 
26; 2016, ch. 9, § 2. added Subsections G and H. 

Cross references. — For right to inspect public re- - 
cords, see 14-2-1 NMSA 1978. ANNOTATIONS 


For Arrest Record Information Act, seeChapter 29, Ar- Decisions under prior law. — In light of the simi- 


ticle 10 NMSA 1978. larity of +8 : : 
: y of the provisions, annotations decided under former 
The 2016 amendment, effective May 18, 2016, allowed Section 32-1-45 NMSA 1978 have been included in the an- 
a court to set aside a sealing order for the juvenile dispo- notations to this section 
sition of a youthful offender, or unseal an already sealed Record sealing discretionary when child commits 
record, and for any evidence given in a hearing in court felony following two "clean" years. — When an indi- 
for a youthful offender, for the purpose of considering the vidual has been the subject of a petition filed under the 
setting of bail or other conditions of release of a person Children's Code, has two subsequent "clean" years and 
charged with a felony; added a new Subsection F and re- then commits a series of felonies, the provisions of Subsec- 
designated former Subsections F and G as Subsections G tion A of this section, relating to the sealing of children's 
and H, respectively; and added a new Subsection I and courts records, are not mandatory but are discretionary, 


redesignated the succeeding subsections accordingly. t to Subsection E. State v. Doe, 1981-NMCA-097 
The 2009 amendment, effective July 1, 2009, added 96 NM. 648, Asaoa aie: BEE ha at 


Paragraph (3) of Subsection A; in Paragraph (3) of Subsec- Law reviews. — For comment, "The Freedom of the 


tion B, after “files and records", deleted "if those records Press vs. The Confidentiality Provisions in the New Mex- 
are included in the motion"; in Subsection F, at the begin- ico Children's Code," see 4 N.M.L, Rev. 119 (1973). 

ning of the sentence, after "A", changed "person" to "child"; For survey, "Children's Court Practice in Delinquency 
deleted former Subsection G, which provided that the files and Need of Supervision Cases Under the New Rules," see 


of a person who is not the subject of a delinquency peti- 6 N.MLL. Rev. 331 (1976). 

tion or who has not been determined to be a delinquent For article, "Child Welfare Under the Indian Child Wel- 
offender shall be sealed; deleted Subsection H, which pro- fare Act of 1978: A New Mexico Focus," see 10 N.MLL. Rev. 
vided that the files of a person who has not received new 413 (1980). 

allegations of delinquency shall be sealed; and added Sub- Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
sections G through I. Jur, 2d Juvenile Courts and Delinquent and Dependent 


Children § 115 et seq. 


32A-2-27. Injury to person or destruction of property; lability; costs 
and attorney fees; restitution. 


A. Any person may recover damages not to exceed four thousand dollars ($4,000) in a civil ac- 
tion in a court or tribunal of competent jurisdiction from the parent or guardian having custody 
and control of a child when the child has maliciously or willfully injured a person or damaged, 
destroyed or deprived use of property, real or personal, belonging to the person bringing the action. 

B. Recovery of damages under this section is limited to the actual damages proved in the ac- 
tion, not to exceed four thousand dollars ($4,000) taxable court costs and, in the discretion of the 
court, reasonable attorney fees to be fixed by the court or tribunal. 
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CHILDREN'S CODE 


82A-2-28 


C. Nothing contained in this section limits the discretion of the court to issue an order requir- 
ing damages or restitution to be paid by the child when the child has been foxinch to. be within the 


provisions of the Delinquency Act. 


D. Nothing contained in this section shall be construed so as to impute liability to: any foster 


parent. 


History: 1978 Comp., § 32A-2-27, enacted by Laws 
1993, ch. 77, § 56; 2005, ch. 189, § 22. 

The 2005 amendment, effective June 17, 2005, de- 
leted "or custodian" in Subsection A. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-46 NMSA 1978 have been included in the an- 
notations to this section. 

Not violative of due process. — As the legislature 
can properly determine that a parental liability statute is 
reasonably necessary, such a statute does not deprive the 
parents of property without due process of law. Alber.v. 
Nolle, 1982-NMCA-085, 98 N.M. 100, 645 P.2d 456. 

Equal protection. — A similar statute does not de- 
prive parents of equal protection of the laws. Alber v. 
Nolle, 1982-NMCA-085, 98 N.M. 100, 645. P.2d 456, . 

Legislative intent. — A similar statute constituted a 
legislative recognition of the moral duty owed by a par- 
ent to exercise reasonable care so as to control his minor 
child and prevent him from maliciously or willfully dam- 
aging the property of another. Potomac Ins. Co. v. Torres, 
1965-NMSC-041, 75 N.M. 129, 401 P.2d 308. 

Definition of "willful" and "malicious" conduct. — 
There is very little, if any, difference between "willful" and 
"malicious" conduct, and an act done "willfully" or "ma- 
liciously" means the intentioned doing of a harmful act 
without just cause or excuse or an intentional act done in 
utter disregard for the consequences, and does not nec- 
essarily mean actual malice or ill will. Potomac Ins. Co. 
v.. Torres, 1965-NMSC-041, 75 N.M. 129, 401 P.2d 308; 
Ortega v. Montoya, 1981- NMSC- 135, 97 N.M. 159, 637 
P.2d 841. 


Young child may be capable of willful and mali- 


cious conduct. — As a matter of law, a young child is not 
incapable of willful and malicious conduct in committing 
an intentional tort. It is for the trier of fact to determine, 
based upon the child's age, experience and mental capac- 
ity, whether the child acted in a willful and malicious 
manner. Ortega v. Montoya, 1981-NMSC-135, 97.N.M. 159, 
637 P.2d 841. 


32A-2-28.. Parental responsibility. 


¢*% 


Statutory basis required for, parental liability. — 
In the absence of statutory authority, there is no basis for 
holding the parents, qua parents, civilly liable for crimes 
of their minor child. Lamb v. Randall, 1980-NMCA- 144, 
95 N.M. 35, 618 P.2d 379. 

Requisite malice or willfulness may be readily 
inferred from defendant's act in driving at exces- 
sive speeds in a crowded business district, in attempting 
to eyade police pursuit, and in striking a car which was 
stopped at a red traffic light. Potomac Ins, Co. v. Torres, 


-1965-NMSC-041, 75 N.M. 129, 401 P.2d 308. 


Child need not first be found liable. — There is no 
requirement, as a predicate for parental liability, that the 
child be first found liable. Alber v. Nolle, 1982- NMCA- 085, 
98 N.M. 100, 645 P.2d 456. 

Parents do not have property right in their 
child's teeth. — The court found no logical reason which 
would justify holding that either their child's teeth or the 
investment in orthodontic work on them should properly 
be considered as property of the parent, and for the dam- 
age or destruction of which recovery might be had. Ross v. 
Souter, 1970-NMCA-011, 81 N.M. 181, 464 P.2d 911, 

Pain and suffering is an actual damage recover- 
able under the parental liability statute. Alber v. Nolle, 
1982-NMCA-085, 98 N.M. 100, 645 P.2d 456. 

Award of attorney fees on appeal requires statutory 
authority. Alber v, Nolle, 1982-NMCA-085, 98 N.M. 100, 
645 P.2d 456. 

Seizure of money of inmate of boys' school. — The 
only legal way that the money of any boy in New Mexico 
boys' school can be taken or seized for damages to prop- 
erty caused by him is to institute a civil action, obtain a 
judgment and then levy execution on any money held by 
the institution. 1959-60 Op. Att'y Gen. No, 60-121. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 
Criminal responsibility of parent for act of child, 12 
A.L.R.4th 673. 

Jurisdiction or power of juvenile court to order parent 
of juvenile to make restitution for juvenile's offense, 66 
A.L,R.4th 985. 

Liability of adult assailant's family to third party for 
physical assault, 25 A.L.R.5th 1, 


A. In any complaint alleging delinquency, a parent of the child alleged to be delinquent may be 


made a party in the petition. If a parent is made a party and if a child is adjudicated a delinquent, 
the court may order the parent or parents to submit to counseling, participate in any probation or 
other treatment program ordered by the court and, if the child is committed for institutionaliza- 
tion, participate in any institutional treatment or counseling program including attendance at the 
site of the institution. The court shall order the parent to support the child committed for institu- 
tionalization by paying the reasonable costs. of support, maintenance and treatment of the child 
that the parent is financially able to pay. The court may use the child support guidelines set forth 
in Section 40-4-11.1 NMSA 1978 to calculate a reasonable payment. 

B.. Ifa fine is imposed against a child by a court of this state, the parent of the child is not liable 
to pay the fine. | 

C. The court may enforce any of its orders issued pursuant to this section by use of its con- 
tempt power. | : 
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History: 1978 Comp., § 32A-2-28, enacted by Laws 
1993, ch. 77, § 57. ; 
ANNOTATIONS. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
of juvenile court defendant to be represented during court 
proceedings by parent, 11 A.L.R.4th 719. , 


Criminal responsibility of parent for act.of child, 12 
A,L.R.4th 673. 


32A-2-29. Motor Vehicle Code violations. 


A. The municipal, magistrate or metropolitan court shall have original exclusive jurisdiction 
over all Motor Vehicle Code [66-1-1 NMSA 1978] or municipal traffic code violations when the 
person alleged to have committed the violation is»a child, with the exception of those violations 
contained in Paragraph (1) of Subsection A of Section 32A-2-3 NMSA 1978 and all traffic offenses 
alleged to have been committed by the child arising out of the same occurrence pursuant‘to Sub- 
section B of this section. 

B. Ifthe court acquires jurisdiction over a child pursuant to Section 32A-2-3 NMSA 1978, it 
shall have exclusive jurisdiction ‘over all traffic offenses alleged to have been finite by the 
child arising out of the same occurrence. 

C. Disposition as to any delinquent offenses shall be pursuant to the Deliisquendy Act. 

D. Disposition as to a Motor Vehicle Code or municipal traffic code violation in which jurisdic- 
tion is acquired as set forth in Subsection B of this section shall be pursuant to the respective Mo- 
tor Vehicle Code or municipal traffic code in the children's court's discretion and to the extent that 
it neither conflicts with nor is inconsistent with the mS Dosh viorra provisions of the Children's Code 
[82A-1-1 NMSA 1978]. 

E. All traffic offenses that the child is found to have committed by the municipal, magistrate 
or metropolitan court or for which the child is adjudicated delinquent by the children's court shall 
be subject to the reporting requirements and the suspension and revocation provisions of the Mo- 
tor Vehicle Code and shall not be subject to the confidentiality provisions of the Delinquency Act. 

F. Only the children's court may incarcerate a child who has been found Bane of any Motor 
Vehicle Code or municipal traffic code violations. 


History: 1978 Comp., § 32A-2-29, enacted by Laws 
1993, ch. 77, § 58; 2003, ch. 225, § 14; 2009, ch. 239, § 
27. 

‘The 2009 amendment, effective July 1, 2009, in Sub- 
section B, after "child pursuant to", deleted "any of those 
Motor Vehicle Code violations contained in Paragraph (1) 
of Subsection A of", and before "jurisdiction", added "ex 
clusive"; and added Subsections C and D. 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July. 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. . 

The 2003 amendment, effective July. 1, 2003, sub- 
stituted "Section 32A-2-3" for "Section 32-2-3" following 
"Subsection A of" in Subsections A and B; deleted "chil- 
dren's" near the beginning of Subsection B; in Subsection 


D, substituted "Only the children's court" for "No tribu- 
nal" at the beginning and deleted "without first securing 
the approval of the children's court" at the end. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-48 NMSA 1978 have been included in the an- 
notations to this section. 

Failure of child-defendant to appear. — When a 


‘court has jurisdiction over violations of the Motor Vehicle 


Code by a child, that court also has authority to issue an 
arrest warrant pursuant to court rule when the child- 
defendant fails to appear as si 1989 Op. Att'y Gen. 
No. 89-14. 

Law reviews. — For Conan "The Freedom of the 
Press vs. The Confidentiality Provisions in the New Mex- 
ico Children's Codé," see 4 N.M.L. Rev. 119 (1973). 


32A-2-30. Indigency standard; fee schedule; reimbursement. 


A. The court shall use a standard adopted and information provided by the public defender 
department to determine indigency of children in proceedings on petitions alleging delinquency. 

B. The court shall use a fee schedule adopted by the public defender department when appoint- 
ing attorneys to represent children in proceedings on petitions alleging delinquency. 

C. The court shall order reimbursement from the parents or guardians of a child who has re- 
ceived or desires to receive legal representation or another benefit under the Public Defender Act 
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[31-15-1 NMSA 1978] after a determination is made that the child was not indigent according to 
the standard for indigency of children adopted by the public defender department. 

D, Any amounts recovered pursuant to this section shall be i to — state treasurer for 
credit to the general fund. 


History: 1978 Comp., § 32A-2-30, enacted by Laws For form for indigent defense services eligibility deter- 


1993, ch. 77, § 59; 2005, ch. 189, § 28. mination in children's court, see Rule 10-408 NMRA. 
Cross references, — For defense of indigents, see 31- The 2005 amendment, affective June 17, 2006, in Sub- 
16-1 to 31-16-10 NMSA 1978. ‘section C, deleted "or custodian", 


32A-2-31. Child adjudicated Sandee victim restitution; 
compensation; deductions. 


A. Adelinquent child may be ordered by the court to pay restitution to the victim of the child's 
delinquent act. 

B, The department may provide compensation to a delinquent child engaged in.a rehabilitative 
work program and shall promulgate necessary rules and regulations to provide deductions from 
that compensation for: 

(1). victim restitution ordered by the court and for transmitting those deductions to the 
clerk of that court; 

(2). the crime victims reparation fund and for GoRescaty those deductions #9 the state 
treasurer for credit to that fund; and 

(3) the reasonable costs incident to the confinement of the delinquent child. 

C. The deductions provided by Subsection B of this section shall not exceed fifty percent of the 
compensation earned by the child and shall not be less than five percent of that: compensation. 


History: 1978 Comp., § 82A-2-31, enacted by Laws 
1993, ch. 77, § 60. 


32A-2-32. Confidentiality; records. 


A. .All records pertaining to the child, including all related social records, behavioral health 
screenings, diagnostic evaluations, psychiatric reports, medical reports, social studies reports, re- 
cords from local detention facilities, client-identifying records from facilities for the care and reha- 
bilitation of delinquent children, pre-parole or supervised release reports and supervision histo- 
ries obtained by the juvenile probation office, parole officers and the juvenile public safety advisory 
board or in possession of the department, are confidential and shall not be disclosed directly or 
indirectly to the public. 

B. ‘The disclosure of all mental health and developmental disability records shall be rade 
pursuant to the Children's Mental Health and Developmental Disabilities Act [32A-6A-1 NMSA 
1978]. 

C.. The records described in Subsection A of this section, other than mental health and develop- 
mental disability records, shall be disclosed only to any of the following, provided that the agency, 
person or institution receiving information shall not re-release the information without proper 
consent or as otherwise provided by law: 

(1) court personnel; 
(2) the child's court appointed special advocates; 
(3) the child's ‘attorney or guardian ad litem representing the child in any matter; 
(4) department personnel; 
(5) corrections department personnel; 
(6) law enforcement officials when the request is related to the investigation of a crime; 
(7) district attorneys or children's court attorneys; 
(8) astate government social services agency in any state; 
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(9) those persons or entities of a child's Indian tribe specifically authorized to inspect such 
records pursuant to the federal Indian Child Welfare Act of 1978 or any regulations REOR eHvee 
under that act; 

(10) tribal juvenile justice system and social service representatives; 

(11) a foster parent, if the records are those of a child currently placed with that foster 
parent or of a child being considered for placement with that foster parent, when the disclosure of 
the information is necessary for the child's treatment or care and shall include only that informa- 
tion necessary to provide for treatment and care of the child; 

(12) school personnel involved with the child if the records concern the child's educational 
needs, but shall only include that information necessary to provide for the child's educational 
planning and needs; 

(13) a health care or,mental health prafedsignal involved in the evaluation or treatment of 
the child, the child's parents, guardians or custodian or other family members; 

(14) representatives of the protection and advocacy system; 

(15) the child's parent, guardian or legal custodian when the disclosure of the information 
is necessary for the child's treatment or care and shall include only that information necessary to 
provide for the treatment or care of the child; 

(16) any other person or entity, by order of the court, having a . legitimate interest in the 
case or the work of the court who agrees not to otherwise release the records; and 

(17) the child, if fourteen years of age or older. 

D.. If disclosure of otherwise confidential records is made to the child or any other person or en- 
tity pursuant to a valid release of information signed by the child, all victim or witness identifying 
information shall be redacted or otherwise deleted. 

E. Whoever intentionally and unlawfully releases any information or records closed to the pub- 
lic pursuant to this section or releases or makes other unlawful use of records in violation of this 
section is guilty of a petty misdemeanor. 

F, The department shall promulgate rules for implementing disclosure of records pursuant to 
this section, and in compliance with state and federal law and the Children's Court Rules [10-101 
NMRA]. 


History: 1978 Comp., § 32A-2-32, enacted by Laws entities of a child's Indian tribe; deleted former Paragraph 
1993, ch. 77, § 61; 2003, ch. 225, § 15; 2005, ch. 189, § (11) of Subsection C, which listed tribal juvenile justice 
24; 2009, ch. 239, § 28, system and social service representatives; deleted former 

Cross references. — For the federal Devaloprieneal Paragraph (12) of Subsection C, which listed a foster par- 
Disabilities Assistance and Bill of Rights Act, see 42 U.S.C. ent; deleted former Paragraph (13) of Subsection C, which 
§ 6000 et seq. listed school personnel; deleted former Paragraph (14) of 

For the federal Indian Child Welfare Act of 1978, see 25 Subsection C, which listed health care or mental health 
U.S.C. § 1901 et seq. professionals involved in the treatment or evaluation of 

For the federal Protection and Advocacy for Mentally the child, or the child's parents, guardians or custodian or 
Ill Individuals Amendments Act of 1991, see 42 U.S.C. § other family members; deleted former Paragraph (15) of 
10801 et seq. ° Subsection C, which listed representatives of the protec- 

The 2009 amendment, effective July 1, 2009, in Sub- tion and advocacy system; deleted former Paragraph (16) 
section A, after "All", deleted "social"; after "including all of Subsection C, which listed the child's parents, guardian 
related", added "social records, behavioral health screen- or legal custodian; added Paragraphs (8) through (15) and 
ings"; after "pre-parole", added “or supervised release"; (17) of Subsection C; in Paragraph (16) of Subsection C, 
and after "parole officers and", deleted "parole" and added after "work of the court", added "who agrees not to other- 
"the juvenile public safety advisory"; added Subsection B; wise release the records"; and added Subsection D. 
in Subsection C, after "this section", added "other than Applicability. — Laws 2009, ch. 239, § 71, provided 
mental health and developmental disability records"; that the provisions of this act apply to all children who, on 
and after "disclosed only to", added the remainder of the July 1, 2009, are on release or are otherwise eligible to be 
sentence to the colon; in Paragraph (2) of Subsection C, placed on release as if the Juvenile Public Safety Advisory 
at the beginning of the sentence, added "this child's"; in Board Act had been in effect at the time they were placed 
Paragraph (e) of Subsection C, after "guardian ad litem", on release or became eligible to be released. 
added "representing the child in any matter"; deleted The 2005 amendment, effective June 17, 2005, in Sub- 
former Paragraph (5) of Subsection C, which listed a lo- section A, provided that all records pertaining to the child, 
cal substitute care review board or agency contracted to including all related diagnostic evaluations and records 
implement local substitute care review boards; in Para- from local detention facilities, client-identifying records 
graph (6) of Subsection C, after "officials", added the re- from facilities for the care and rehabilitation of delinquent 
mainder of the sentence; in Paragraph (7) of Subsection children, are confidential; in Subsection B, provided that 
C, after "attorneys", added the remainder of the sentence; records may be disclosed only to the listed persons or en- 
deleted former Paragraph (9) of Subsection C, which listed tities; in Subsection B(12), provided that records may be 
state government social services agencies; deleted former disclosed to a foster parent when the disclosure is neces- 
Paragraph (10) of Subsection C, which listed persons or sary for the child's treatment or care; in Subsection B(13), 
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provided that records may be disclosed to school personnel:':;\ or legal custodian when necessary for the child's treat- 
for the child's educational planning; in Subsection B(15), .,.. ment.or care; and added Subsection D to provide that the 
deleted the former provision that records could be dis- © department shall promulgate rules for implementing the 
closed to representatives of the protection and advocacy - disclosure of records. 

system pursuant to the federal: Developmental, Disabili- The 2003 amendment, effective July 1, 2003, inserted 
ties Assistance and Bill of Rights Act and the Protection _. ‘attorney or" in Paragraph B(3) and inserted "Amend- 
and Advocacy for Mentally Ill Individuals Amendments ments" following ' Mest auly tl Individuals" in Paragraph 
Act of 1991; added Subsection B(16), which provided that '  B( 16). : 


records may be disclosed to’ the child's parent, guardian 


32A-2-32.1. Information not to be disclosed on a public access web site. 


A state agency or a political subdivision of the state, including a school district, county, munici- 
pality or home-rule municipality, shall not disclose on a a access web site maintained by it 
any information concerning the following: ' 

A. an arrest or detention of a child; 

B. delinquency proceedings for a child; 

C. an adjudication of a child; 

D. an adult sentence imposed on a child, except information required to be disclosed pursuant 
to the Sex Offender Registration and Notification Act [29-11A-1 NMSA 1978]; or 

E. social records pertaining to a child as provided in Section 32A-2-32 NMSA 1978. 


History: Laws 2007, ch. 96, § 1. Effective dates. — Laws 2007; ch. 96, s" 2 made oe 
section effective July 1, 2007. 


¥ 


32A-2-33. Child in possession of a firearm on school premises; 
detention; hearing. 


A. Ifa public school administrator or employee has reasonable cause to believe that a child is 
in possession of or has been in possession of a firearm on school premises in violation of Section 30- 
7-2.1 NMSA 1978, the administrator or employee shall immediately report the child's actions toa 
law enforcement agency and the children, youth and families department. 

B. Upon receipt of a report pursuant to Subsection A of this section, the law enforcement 
agency may conduct an investigation to determine if there is probable cause to believe that the 
child possessed a firearm on school premises. 

C. Ifthe law enforcement agency determines there is probable cause to believe that the child 
possessed a firearm on school premises, the law enforcement. agency may take the child into cus- 
tody and deliver the child to a detention facility licensed by the department. After the child is 
delivered to a detention facility, the department shall comply with the notification provisions set 
forth in Subsection C of Section 32A-2-10 NMSA 1978. The child shall be detained in the detention 
facility, pending a detention hearing pursuant to the provisions of Section 32A-2-13 NMSA 1978. 

D. As used in this section, "firearm" means any weapon that will or is designed to or may read- 
ily be converted to expel a projectile by the action of an explosion; the frame or receiver of any 
such weapon; or amy firearm muffler or firearm silencer. metre! includes any handgun, rifle or 
shotgun. 


History: Laws 1999, ch. 216, § 1; 2008, ch. 225, § 16. immediately" following "law enforcement agency" in Sub- 
The 2003 amendment, effective July 1, 2003, deleted sections:B and C; and added "As used in this section" at 
"the federal Gun-Free Schools Act of 1994 or" following "in the beginning of Subsection D, 
violation of" in Subsection A; substituted "may" for "shall 
ARTICLE 3 


Family in Need of SeeviGes 


Sec. ; 
32A-3-1. Repealed. 
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Compiler's notes. — Section 32A-3-1 NMSA 1978 was 1993 law and the judicial precedents decided under that 
originally enacted as 32-3-1 NMSA 1978 by Laws 1998, ch. law. Citations to decisions under prior law have been in- 
77, § 62, but were recompiled to Chapter 832A NMSA 1978, cluded whenever possible, 


in order to retain a historical link between the pre-July 1, 


32A-3-1. Repealed. 


Repeals. — Laws 2005, ch, 189, § 77 repealed 82A-3-1 short title of the Family in Need of Services Act, effective 
NMSA 1978, as enacted by Laws 1998, ch. 77, § 62, the June 17, 2005. 


ARTICLE 3A 


Families Services 


Sec. ' Sec. ‘ 

32A-3A-1. Short title; purpose. 32A-3A-11, ‘Emergency placement; criminal history re- 

32A-3A-2. Definitions. cord check. 

32A-3A-3. Request for family services; withdrawal of re- 82A-3A-12. Foster families; free admission to museums 
quest; presumption of good faith. a and state parks. ' 

32A-3A-4. Referral process, 32A-3A-13. Plan of care; guidelines; creation; data shar- 

32A-3A-5. Repealed. ing; training. 

32A-3A-6. Voluntary placement of child outside home; 32A-3A-14. Notification to the department of noncompli- 
documentation. ance with a plan of care. 

32A-3A-7, Voluntary placement; time limitation. 32A-3A-15. Medical cannabis program; removal of chil- 

32A-3A-8. Duty to file a petition. dren; family services intervention; school 


32A-3A-9. Right to regain custody. enrollment; medical care. 
32A-3A-10, Voluntary placement; rights of parent. ti 


Compiler's notes. — Sections 32A-3A-1 to 32A-3A-10 subsequently recompiled to this location in 19938 in order 
NMSA 1978 were originally enacted as 32-3A-1 to 32-3A- to retain a historical link between the, pre-July 1, 1993 
10 NMSA 1978 by Laws 1993, ch. 77, §§ 63 to 72, and were law and the judicial precedents decided under that law. 


$ 


32A-3A-1. Short title; purpose. 


A. Chapter 32A, Article 3A NMSA 1978 may be cited as the "Family Services Act". 
B. The Family Services Act shall be interpreted and construed to effectuate the following ex- 
pressed legislative purposes: 
(1) to recognize that many instances of a child's behavior are symptomatic of a family in 
need of family services; and 
(2) to provide prevention, diversion and intervention services for a child or family. 


History: 1978 Comp., § 32A-3A-1, enacted by Laws Subsection B that the purpose of the Family Services Act 


1998, ch. 77, § 63; 2005, ch. 189, § 25. is to recognize that a child's behavior is symptomatic of a 
The 2005 amendment, effective June 17, 2005, need for family services, to provide prevention, diversion 
stated the title of the act in Subsection A and provided in and intervention-services 


32A-3A-2. Definitions. 


As used in the Family Services Act: 
A. "child or family in need of family services" means a family: 
(1) whose child's behavior endangers the child's health, safety, education or well-being; 
(2) whose child is excessively absent from public school as defined in the Attendance for 
Success Act;. 
(3) whose child is absent from the child's place of residence for nue areg sate hours or more 
without the consent of the parent, guardian or custodian; 
(4) in which the parent, guardian or custodian of a child refuses to ert the child to live 
with the parent, guardian or custodian; or 
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(5) in which the child refuses to live with the child's parent, guardian or custodian; and 
B: “family services" means services that, address specific needs of the child or family. 


History: 1978 Comp., § 32A-3A-2, enacted by Laws * services" to mean a family whose child's behavior endan- 


19938, ch. 77, § 64; 2005, ch. 189, § 26; 2019, ch. 223, § gers the child's health, safety, education or well-being; 
15. deleted former Subsection B, which defined "family needs 
The 2019 amendment, effective June 14, 2019, re- assessment"; in Subsection B, defined "family services" to 
vised the definition of "child or family in need of services" mean services that address needs of the child or family; 
to include a family whose child is excessively absent from deleted former Subsection C(1) through (10), which listed 
public school; in Subsection A, added new Paragraph A(2) service that where included in the former definition of 
and redesignated former Paragraphs A(2) through A(4) as "family services" and deleted former Subsection D, which 
Paragraphs A(3) through A(5). defined "plan for family services" as an intervention plan 
The 2005 amendment, effective June 17, 2005, in based on the needs of the child and family. 


Subsection A(1), defined "child or family in need of family 


32A-3A-3. Request for family services; withdrawal of request; 
presumption of good faith. 


A. Any child or family member who has a reasonable belief that the child or family is in need 
of family services may request family services from the department. 

B. Any person, including a public or private school principal, who has a reasonable belief that a 
child or family is in need of family services may submit a referral to the department. 

C. A family that requests or accepts family services may withdraw its request for or acceptance 
of family services at any time. 

D. A person who refers a child or family for family services is presumed to be acting in good 
faith and shall be immune from civil or criminal liability, unless the person acted in bad faith or 
with malicious purpose. 


History: 1978 Comp., § 32A-3A-3, enacted by Laws believes that a child is in need of family services may re- 
1993, ch. 77, § 65; 2005, ch. 189, § 27; 2019, ch. 223, ik quest family services from the department; in Subsection 
16. B, provided that any person who believes that a child is 

The 2019 amendment, effective June 14, 2019, prey in need of family services may submit a referral to the 
vided that public or private school principals may submit department; and deleted former Subsection C, which au- 
a referral to the department if they have a reasonable be- thorized a representative of a school to submit a request 
lief that a child or family is.in need of family services; in for family services on behalf of a family to the department 
Subsection B, after "person,", added "including a public or under listed certain circumstances, 


private school principal". 
The 2005 amendment, effective June 17, 2005, in Sub- 
section A, provided that any child or family member who 


32A-3A-4. Referral process. 


A. The department shall, subject to the availability of resources, derign and seeblenent a refer- 
ral process to assist a child or family in accessing appropriate services. 

B. When the child involved in the referral process is an Indian child, the preerenerin and re- 
ferral process shall include contact with the Indian child's tribe for the purpose of consulting and 
exchanging information. ; 


History: 1978 Comp., § 32A-3A-4, enacted by Laws and making referrals; deleted former Subsections B and 
1998, ch. 77, § 66; 1995, ch. 206, § 18; 2005, ch. 189, § C, which provided for the elements of the assessment and 
28. referral process; and redesignated former Subsection D as 

The 2005 amendment, effective June 17, 2005, in Sub- Subsection B. 
section A, deleted the requirement that the state depart- The 1995 amendment, effective July 1, 1995, added 
ment of public education [public education department] "the department, the state department of public education 
and the department of health cooperate to design and im- [public education department], the local education agency 
plement an assessment and referral process for the pur- and the department of health" following "child's oe in 
pose of assessing the needs of a family in need of services Subsection C, 

76 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-3A-5 FAMILIES SERVICES 32A-3A-8 


32A-3A-5. Repealed. 


Repeals. — Laws 2005, Chapter 189, § 77 repealed substantially the same, the new section is considered a 


32A-3A-5 NMSA 1978, as enacted by Laws 1998, ch. continuation of the former section. See 12-2A-14 NMSA 
77, § 67, relating to plan for family services, effective 1978. For provisions of former section, see the 2004 NMSA 
June 17, 2005. Because the former and new sections are 1978 on NMOneSource.com. 


32A-3A-6. Voluntary placement of child outside home; documentation. 


A. Upon written application by a parent, guardian or custodian, and if good cause is shown, 
the department may accept custody of a minor child for temporary voluntary placement outside 
the home. 

B. Prior to accepting any child for voluntary placement, the department shall document the 
following: 

(1) the efforts made by the department to provide or arrange for services by other public 
or private agencies that would be affordable to the family and that would alleviate the conditions 
leading to the placement request; 

(2) any determination that the services are not available; 

(8) any refusal by the parent, guardian or!custodian to accept the services; and 

(4) the fact that conditions leading to the placement request could not be alleviated by 
services aimed at keeping the child in the home. 

C. Ifthe department accepts custody of a child, the department shall provide the child with 
shelter in an appropriate facility, pursuant to the provisions of Section 32-3B-6 [32A-3B-6] NMSA 
- 1978, that is located as close as possible to the child's residence. The child shall not be held in a jail 
or other facility intended or used for the incarceration of adults charged or convicted of criminal of- 
fenses or a facility for the detention of children alleged to be or adjudicated as delinquent children. 


History: 1978 Comp., § 32A- 3A-6, enacted by Laws 
1998, ch. 77, § 68. 


32A-3A-7. Voluntary placement; time limitation. 


A. No child shall remain in voluntary placement for longer than one hundred eighty consecu- 
tive days or for more than one hundred eighty days in any calendar year; provided that a child 
may remain in voluntary placement up to an additional one hundred eighty consecutive days upon 
order of the court after the filing of a petition by the department for extension of voluntary place- 
ment, a hearing and a finding that additional voluntary placement i is in the best interests of the 
child. 

B. Inno event shall a child remain in voluntary placement for a period 4 in excess of three hun- 
dred sixty-five days in any two-year period. 

C. Any placement described in this section shall not be considered abandonment by a parent, 
guardian or custodian or other family member. 


History: 1978 Comp., § 32A-3A-7, enacted by Laws ’ The 2005 amendment, effective April 4, 2005, ex- 
1998, ch. 77, § 69; 2005, ch. 82, § 1. tended the time for temporary placements of children. 


32A-3A-8. Duty to file a petition. 


If any child has remained in voluntary placement for longer than three hundred sixty-five days 
in any two-year period and the parent, guardian or custodian of the child refuses to or cannot ac- 
cept the child back into the parent's, guardian's or custodian's custody, the department shall im- 
mediately file a petition alleging that the child is a neglected child or: that the child's family needs 
copripercened family services. 
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History: 1978 Comp., § 32A-3A-8, enacted by Laws The 2005 amendment, effective April 4, 2005, ex- 
1993, ch. 77, § 70; 2005, ch. 82, § 2. tended the time of placement after which the department 
is required to file a petition. 


32A-3A-9. Right to regain custody. 


A parent, guardian or custodian may at any time demand and obtain the return of a child vol- 
untarily placed outside the home. The child shall be returned within seventy-two hours of the 
demand; however, the department may prevent the immediate return by requesting the children's 
court attorney to file a petition alleging neglect or abuse and by obtaining temporary custody of 
the child before the expiration of the seventy-two hours. 


History: 1978 Comp., § 32A-3A-9, enacted by Laws ANNOTATIONS 


: 

pa # (creep Reis Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
of parent to regain custody of child after temporary condi- 
tional relinquishment of custody, 35 A.L.R.4th 61. 


32A-3A-10. Voluntary placement; rights of parent. 


Any parent, guardian or custodian whose child is in voluntary placement shall have the follow- 
ing rights with respect to the child: : 

A. the right of reasonable visitation with the child; 

B. the right to be informed of changes in the child's school or of changes in the child's place- 
ment by the department; and . 

C. the right of decision as to all nonemergency and nonroutine medical care provided for the 
child. 


History: 1978 Comp., § 32A-3A-10, enacted by Laws ANNOTATIONS 


yee ee Am, Jur. 2d, A.L.R. and C.J.S. references. — Denial 
or restriction of visitation rights to parent charged with 
sexually abusing child, 1 A.L.R.5th 776. 


32A-3A-11. Emergency placement; criminal history record check. 


A. In an emergency placement situation, when a child must be placed in a home due to the ab- 
sence of parents or custodians, the department or a criminal justice agency shall perform a federal 
name-based criminal history record check of each adult residing in the home. The results of the 
name-based check shall be provided to the department, and, within fifteen days from the date that 
the name-based check was conducted, the department shall provide a complete set of each adult 
resident's fingerprints to the department of public safety for immediate submission to the federal 
bureau of investigation. The department of public safety shall positively identify the fingerprint 
subject, if possible, and forward the fingerprints to the federal bureau of investigation within fif- 
teen calendar days from the date that the name-based search was conducted. The child shall be 
removed from the home immediately if any adult resident fails to provide fingerprints or written 
permission to perform a federal criminal history record check when requested to do so. 

B. When placement of a child in a home is denied as a result of a name-based criminal history 
record check of a resident and the resident contests that denial, the resident shall, within five 
business days, submit to the department a complete set of the resident's fingerprints with written 
permission allowing the department to forward the fingerprints to the department of public safety 
for submission to the federal bureau of investigation. The resident shall be entitled to review the 
information obtained from the resident's criminal history record check if that check was performed 
using the resident's fingerprints submitted pursuant to this subsection. 

C. The department may charge the federal fee for processing a fingerprint-based criminal his- 
tory record check pursuant to this section. The department of public safety shall not charge a state 
fee for processing a fingerprint-based criminal history record check pursuant to this section. 
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D. As used in this section, "emergency placement" refers to those limited instances when the 
department is placing a child in the home of private individuals, including neighbors, friends or 
relatives, as a result of sudden unavailability of the child's primary caretaker. 


_ History: Laws 2013, ch. 50, § 1; 2016, ch. 64, § 1, 
The 2016 amendment, effective March 7, 2016, re- 
quired immediate removal of children from emergency 
placement homes under certain circumstances, and al- 
lowed the children, youth and families department to per- 
form criminal history record checks; in Subsection A, after 
the first occurrence of "the department", deleted "shall re- 


added "shall", and after "The child", deleted "may" and 
added "shall"; in Subsection B, added the last sentence; 
and in Subsection C, added "The department may charge 
the federal fee for processing a fingerprint-based crimi- 
nal history record check pursuant to this section.", after 
"public safety", deleted "may" and added "shall not", after 
"charge a", deleted "reasonable" and added "state", and af- 


quest that" and added "or", after "criminal justice agency", ter "record check", added "pursuant to this section". 


32A-3A-12. Foster families; free admission to museums and state parks. 


Foster parents and children in the custody of foster parents who are residents of the state shall 
be provided free admission to state-owned museums and state parks; provided that eligibility for 
free admission shall be contingent upon demonstration of proof of identity, residency and status as 
a foster parent or child in the custody of a foster parent, in accordance with rules of the: 

A. cultural affairs department, for free day-use admission to state-owned museums; and 

B. energy, minerals and natural resources department, for free day-use admission to state 
parks. 


History: Laws 2019, ch. 132, § 1. 
Effective dates. — Laws 2019, ch. 182 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


32A-3A-13. Plan of care; guidelines; creation; data sharing; training. 


A. By January 1, 2020, the department, in consultation with medicaid managed care organiza- 
tions, private insurers, the office of superintendent of insurance, the human services department 
and the department of health, shall develop rules to guide hospitals, birthing centers, medical 
providers, medicaid managed care organizations and private insurers in the care of newborns who 
exhibit physical, neurological or behavioral symptoms consistent with prenatal drug exposure, 
withdrawal symptoms from prenatal drug exposure or fetal alcohol spectrum disorder. 

B. Rules shall include guidelines to hospitals, birthing centers, medical providers, medicaid 
managed care organizations and private insurers regarding: | 

(1) participation in the discharge planning process, including the creation of a written 
plan of care that shall be sent to: 

(a) the child's primary care physician; : 

(b) a medicaid managed care organization insurance plan care coordinator who will 
monitor the implementation of the plan of care after discharge, if the child is insured, or to a care 
coordinator in the children's medical services of the family health bureau of the public health di- 
vision of the department of health who will monitor the implementation of the plan of care after 
discharge, if the child is uninsured; and 

' (c) the child's parent, relative, guardian or caretaker who is present at discharge who 
shall receive a copy upon discharge. The plan of care shall be signed by an appropriate represen- 
tative of the discharging hospital and the child's parent, relative, guardian or caretaker who is 
present at discharge; 

(2) definitions and evidence-based screening tools, based on standards of professional 
practice, to be used by health care providers to identify a child born affected by substance use or 
withdrawal symptoms resulting from prenatal drug exposure or a fetal alcohol spectrum disorder; 

(3) collection and reporting of data to meet federal and state reporting requirements, in- 
cluding the following: 

(a) by hospitals and birthing centers to the department when: 1) a plan of care has 
been developed; and 2) a family has been referred for a plan of care; 
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(b) information pertaining to a child born and diagnosed by a health care professional 
as affected by substance abuse, withdrawal symptoms resulting from prenatal drug Slanent: ora 
fetal alcohol spectrum disorder; and 

(c) data collected by hospitals and birthing centers for use by the children's ites hog 
services of the family health bureau of the public health division of the department of health in 
epidemiological reports and to support and monitor a plan of care. Information reported pursuant 
to this subparagraph shall be coordinated with communication to insurance carrier care coordi- 
nators to facilitate access to services for children and parents, relatives, guardians: or caregivers 
identified in a plan of care; 

(4) identification. of ox bate agencies to be included as supports and services in the 
plan of care, based on an assessment of the needs of the child and the child's relatives, parents, 
guardians or caretakers, performed by a discharge planner prior to the gic discharge from the 
hospital or birthing center, which may include: 

(a) public health agencies; 

(b) maternal and child health agencies; 

(c) home visitation programs; 

(d) substance use disorder prevention and treatment providers; 

(e) mental health providers; 

(f) public and private children and youth agencies; 

(g) early intervention and developmental services; 

(h) courts; 

(i) local education agencies; 

(j) managed care organizations; or 

(k) hospitals and medical providers; and 

(5) engagement of the child's relatives, parents, guardians or caretakers in anise to iden- 
tify the need for access to treatment for any substance use disorder or other physical or behavioral 
health condition that may impact the safety, early childhood development and well-being of the 
child. 

C... Reports made pursuant to Paragraph (3) of Subsection B of this section shall be collected 
by, the department as distinct and separate from any child abuse report as captured and held or 
investigated by the department, such that the reporting of a plan of care shall not constitute a 
report of suspected child abuse and neglect and shall not initiate investigation by the department 
or a report to law enforcement. 

D. The department shall summarize and report data received pursuant to Paragraph (3) of 
Subsection B of this section at intervals as needed to meet federal regulations, 

E.. The children's medical services of the family health bureau of the public health division of 
the department of health shall collect and record data reported pursuant’to Subparagraph (c) of 
Paragraph (3) of Subsection B of this section to support and monitor care coordination of plans of 
care for children born without insurance. ) 

F. .Reports made pursuant to the requirements in this section shall not be construed to relieve 
a person of the requirement to report to the department, knowledge of or a reasonable suspicion 
that a child is an abused or neglected child based on criteria as defined by Section 32A-4-2 NMSA 
1978. 

G._ The department shall work in consultation with the Siaedechintny of health to create and 
distribute training materials to support and educate discharge planners or social workers.on the 
following: 

(1) how to assess whether to make a referral to the department pursuant to the Abuse and 
Neglect Act [Chapter 32A, Article 4 NMSA 1978]; 

(2) how to assess whether to make a notification to the department aes to Subsec- 
tion B of Section 32A-4-3 NMSA 1978 for a child who has been diagnosed.as affected by substance 
abuse, withdrawal symptoms resulting from prenatal drug exposure or a fetal alcohol spectrum 
disorder; 

(3) how to assess whether to create a plan of care when a referral to the A Apertriene is not 
required; and 

(4) the creation and deployment of a plan of care. 
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H. No person shall have a cause of action for any loss or damage caused by any act or omission 
resulting from the implementation of the provisions of Subsection G of this section or resulting 
from any training, or lack thereof, required by Subsection G of this section. 

I, The training, or lack thereof, required by the provisions of Subsection G of this section shall 
not be construed to impose any specific duty of care. 


History: Laws 2019, ch. 190, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 190 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-3A-14. Notification to the department of noncompliance with a 
plan of care. 


A.. If the parents, relatives, guardians or caretakers of a child released from a hospital or free- 
standing birthing center pursuant to a plan of care fail to comply with that plan, the department 
shall be notified and the department may conduct a family assessment. Based on the results of the 
family assessment, the department may offer or provide referrals for counseling, training, or other 
services aimed at addressing the underlying causative factors that may jeopardize the safety or 
well-being of the child. The child's parents, relatives, guardians or caretakers may choose to accept 
or decline any service or program offered subsequent to the family assessment; provided that if the 
child's parents, relatives, guardians or caretakers decline those services or programs, the depart- 
ment may proceed with an investigation. 

B. As used in this section, "family assessment" means a comprehensive assessment prepared 
by the department at the time the department receives notification of failure to comply with the 
plan of care to determine the needs of a child and the child's perenrs, relatives, guardians or care- 
takers, including an assessment of the likelihood of: 

(1) imminent danger to a child's well-being; 

(2) the child becoming an abused child or neglected child; and 

(3) the strengths and needs of the child's family members, including parents, relatives, 
guardians or caretakers, with respect to providing for the health and safety of the child. 


History: Laws 2019, ch. 190, § 4. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 190 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


$2A-3A-15. Medical cannabis program; removal of children; family © 
services intervention; school enrollment; medical care. 


A. An individual's participation in the state's medical cannabis program established pursuant 
to the Lynn and Erin Compassionate Use Act [Chapter 26, Article 2B NMSA 1978] shall not in 
itself constitute grounds for: 

(1) intervention, removal or placement into state custody of a child in that individual's 
care pursuant to the Abuse and Neglect Act [Chapter 32A, Article 4 NMSA: 1978]; or 

(2) the provision of state prevention, diversion or intervention services to that individual's 
family pursuant to the Family Services Act. 

B. A person shall not be denied custody of or visitation or parenting time with a child, and 
there is no presumption of neglect or child endangerment, for conduct allowed under the Lynn and 
Erin Compassionate Use Act. | 

C,. Aschool shall not refuse to enroll or otherwise penalize a person solely for caddugt allowed 
pursuant to the Lynn and Erin Compassionate Use Act; unless failing to do so would cause the 
school to lose a monetary or licensing-related benefit under federal law or regulation. 

D. For the purposes of medical care, including an organ transplant, a qualified patient's use of 
cannabis pursuant to the Lynn and Erin Compassionate Use Act shall be considered the equivalent 
of the use of any other medication under the direction of'a physician. and shall not be considered 
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to constitute the use of an illicit substance or otherwise disqualify a qualifidd ae from medical 
care. | 


IV, § 28, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


History: Laws 2019, ch. 247, § 14. 
Effective dates. — Laws 2019, ch, 247 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 3B 


Families in Need of Court-Ordered Services 


Sec. Sec. : 
32A-3B-1. Short title; purpose. 32A-3B-12. Adjudicatory hearing; time limitations. 
32A-3B-2. Definitions. 32A-3B-13. Conduct of hearings; penalty. 
32A-8B-8. Protective custody; interference with protec- 32A-3B-14. Findings; dismissal; dispositional matters. 
/ tive custody; penalty. 32A-3B-15. Plan for family services. 

32A-38B-4,. Protective custody; restrictions; time limita- 32A-3B-16. Dispositional judgment. 

tions. 32A-3B-17. Disposition of a child with a developmental 
32A-3B-5. Notification to family; release from protective disability or méntal disorder; proceedings. 

custody. , 32A-3B-18. Dispositional judgments; time limitations; 
32A-3B-6. Place of custody. _ modification, termination or extension of 
32A-3B-6.1. Repealed. ' court order. 
32A-3B-7: Protective custody hearing; time limitations. 32A-3B-19. Periodic review of dispositional judgments. 
32A-3B-8, Basic rights, 32A-3B-20.. Parental responsibility. 
32A-3B-9, Change in placement. - 82A-3B-21, Expungement of records. 
32A-3B-10. Petition; endorsement of aia 32A-3B-22. Confidentiality; records; penalty. — 


32A-3B-11. Petition; allegations. 


Compiler's notes. — Sections 32A-3B-1 to 32A-3B-22 
NMSA 1978 were originally enacted as 32-3B-1 to 32-3B- 
22 NMSA 1978 by Laws 1998, ch. 77, §8 73 to 94, and were 


32A-3B-1. Short title; purpose. 


recompiled to this location in 1993 in order, to retain a 
historical link between the pre-July 1, 1993 law and the 
judicial precedents decided under that law. 


A. Chapter 32A, Article 3B NMSA 1978 may be cited as the "Family in Need of Court- Orcnre 


Services Act". 


B. The Family in Need of Court-Ordered Services Act shall be interpreted and construed to ef- 
fectuate the following expressed legislative purposes: 
(1), through court intervention, to provide services for a family in need of services when 


voluntary services have been exhausted; and 


(2) to recognize that many instances of truancy and running away by a child are symp- 
tomatic of a family in need of services and that in some family situations the child and parent are 


unable to share a residence. 


History: 1978 Comp., § 32A-3B-1, enacted by Laws 
1993, ch. 77, § 73; 2005, ch. 189, § 29. — 

The 2005 amendment, effective June’17, 2005, stated 
the title of the act in Subsection A and deleted-the former 


32A-3B-2. Definitions. 


statement that the purpose of the act is to determine 
whether learning problems are a cause of a child's ab- 
sence form school and the steps to overcéme the besten 
problems. 


As used in Chapter 32A, Article 3B NMSA 1978, "family in need of court-ordered services" means 
the child or the family has refused family services or the department has exhausted appropriate 
and available family services and court intervention i is necessary to prone family services to the 


child or family-and it isa family: 


A. whose child, subject to compulsory suhool sb wh tate is dbodkes from school without a an au- 
thorized excuse’ more than ten days during a school year;. 

B. whose-child is‘absent from the child's place of residence for'a einibs pape of twelve:hours or 
more without consent of the child's parent, guardian or custodian; 
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C. whose child refuses to return home and there is good cause to believe that the child will run 
away.from home if forced to return to the parent, guardian or custodian; 

D._ in which the child's parent, guardian orcustodian refuses to allow the child to return Hane 
and a petition alleging neglect of the shild.d is not in the child's best interests; or 


E. whose child is: 


(1) alleged to be engaged in an- Vast that would be designated as pred taaicihees if committed 


by an adult; or 


(2) avictim of human trafficking as 3 defined: in Section 30- 52: 1 NMSA 1978. 


History: 1978 cout § 82A-3B-2, enacted hy Laws, 
1998, ch. 77, § 74; 2007, ch. 185, § 1; 2009, ch. 193, § 5s 


2019, ch. 101, § 2. 


Cross datsbanten. — For assistance of law enforce-: 


ment in locating a runaway, see 32A-1-21 NMSA 1978, 


The 2019 amendment, effective June 14, 2019, revised. 


the definition of "family in need of court-ordered services" 
to include a family whose child is i aaah to be engaged in 


nebatigntidne oris a victim of the trafficking, and made 
certain technical changes; and added Subsection E. 

The 2009 amendment, effective June 19, 2009, in Sub- 
section A, after rusts ‘a school", changed "semester" to 
"year", 

The 2007 amendment, effective. June. 15, 2007, re- 


duced the time period in Subsection B from 24 to 12 hours. 


32A-3B-3. Protective custody; interference with protective custody; 


penalty. 


A, A child may be taken into protective. custody by a law enforcement officer without a court 
order when the officer has reasonable grounds to believe that the child: 
(1) has run away from the child's parent, guardian or custodian; 
(2) . without parental supervision is suffering from illness or injury; 


(3) has been abandoned; 


(4) is endangered by the child's surroundings and removal from EKO8e surroundings is nec- 


essary to ensure the child's safety; 


(5) is engaged.in an act that would be designated as-prostitution if.committed by an adult; 


or 


(6) is a victim of human trafficking as defined in Section 30-52-1.NMSA 1978. 
B.A child may be taken into protective custody pursuant to a court order issued after an 
agency legally charged with the supervision of the child has notified a law enforcement agency 


that the child has run away from a placement. 


C. When a child is taken into protective custody, the department shall make a reasonable effort 


to determine whether the child is an Indian child. 


D. Any person, other than the child taken into protective custody, who:interferes with placing 
the child in protective custody is guilty of a petty misdemeanor and shall be sentenced pursuant to 


the provisions of Section 31-19-1 NMSA 1978. 


History: 1978 Comp., § 32A-3B-3, enacted by Laws 


1993, ch. 77, § 75; 2019, ch. 101, § 3. 

The 2019 amendment, effective June 14, 2019, autho- 
rized a child to be taken into protective custody by a law 
enforcement officer without a court order when the officer 


has reasonable grounds to’believe that the child is.en- 
gaged in prostitution or is a victim of human trafficking, 
and made certain technical amendments; and in Subsec- 
tion A, added Paragraphs A(5) and A(6). 


32A-3B-4. Protective custody; restrictions; time limitations. 


A. A law enforcement officer who takes a child into protective custody shall, with all reason- 


able speed: 


(1) inform the child of the reasons for the protective custody; and 


(2) contact the department. 


B. When the department is contacted by a law enforcement officer who ie taken a child into 
protective custody, the department shall refer the child to community based services and may: 
(1), accept custody of the child and designate an appropriate placement in the community 


for the child; or 
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(2) return the child to the child's parent, guardian or custodian if the child's safety is as- 
sured. . 
C. Acchild taken into protective custody shall-not be placed in or transported in a law enforce- 
ment vehicle or any other vehicle that contains an adult placed under arrest, unless circumstances 
exist in which any delay in transporting the child to an appropriate facility would be‘likely to 
result in substantial danger to the child's physical safety. When such circumstances exist, the cir- 
cumstances shall be described in writing by the driver of the vehicle and submitted to the driver's 
supervisor within two days after the driver transported the child. 

D. Achild taken into protective custody shall not be held involuntarily for more than two days, 
unless a petition to extend the custody is filed pursuant to the provisions of the Family in Need 
of Court-Ordered Services Act or the Abuse and Neglect Act [Chapter 32A, Article 4 NMSA 1978]. 

E. When.a petition is filed or any time thereafter, the children's court or district court may 
issue an ex-parte custody order based upon a sworn written statement of facts showing that prob- 
able cause exists to believe that protective custody of the child is necessary. 

F. The protective custody order shall be served on the respondent by a person authorized to 
serve arrest warrants and shall direct the law enforcement officer to take custody of the child and 
deliver the child to a place designated by the court. 

G. The Rules of Evidence do not apply to the issuance of an ex-parte custody order. 


History: 1978 Comp., § 32A-3B-4, enacted by Laws 
1998, ch. 77, § 76; 2005, ch. 189, § 30; 2019, ch. 101, § 4. 

Cross references. — For the applicability of the Rules 
of Evidence, see Rule 11-1101 NMRA. 

The 2019 amendment, effective June 14, 2019, re- 
quired the children, youth and families department, 
when contacted by a law enforcement officer who has 
taken a child into protective custody, to refer the child to 


community based services, and made certain technical 
changes; and in Subsection B, added "shall refer the child 
to community based services and", and in Paragraph B(1); 
deleted "facility in which to place" and added "placement 
in the community for". 

The 2005 amendment, effective June 17, 2005, 
changed "forty-eight hours” to "two days" in Subsections 
C and D, 


32A-3B-5. Notification to family; release from protective custody. 


A. When the department takes a child into protective custody and the child is not released to 
the child's parent, guardian or custodian, the department shall provide written notice as soon as 
possible, and in no case later than twenty-four hours, to the child's parent, guardian or custodian, 
with a statement of the reasons for taking the child into protective custody. 

B. When the department releases a child placed in protective custody to the family, the depart- 
ment shall refer the family for voluntary family services. 

C.. When the department releases a child from protective custody and the child's parent, guard- 
ian or custodian refuses to allow the child to return home, the department shall file a petition 
pursuant to the provisions of the Abuse and Neglect Act [82A-4-1 NMSA 1978]. 

D. Ifthe department is not releasing the child to the parent, guardian or custodian ew two 
days, the department shall notify the tribe if the child is an Indian child. 


saber the child to the parent, guardian or custodian 
within two days, the department shall notify the tribe if 
the child is an Indian child. 


History: 1978 Comp., § 32A-3B-5, enacted by Laws 
1993, ch. 77, § '77; 2005, ch. 189, § 31. 

The 2005 amendment, effective June 17, 2005, added 
Subsection D to provide that if the department is not 


32A-3B-6. Place of custody. 


A. Unless a child from a family in need of services who has been placed in department custody 
is also alleged or adjudicated delinquent: 

(1) the child shall not be held in a jail or other facility intended or used for the incarcera- 
tion of adults charged with criminal offenses or for the detention of chiidrert ae to be delin- 
quent children; and 

(2) there shall be a preference that the child be placed in the home of a olative of the child 
when a relative is available to provide foster care; provided that: 

(a) placement with a relative is in the best interest of the child; 
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(b) the relative signs a sworn statement that the relative will not return the child to 
or allow unsupervised visits with the parent, guardian or custodian who is alleged to have commit- 
ted the abuse or neglect until otherwise directed by the department or the court; and 

(c). within three days of accepting custody of the child, the relative completes an ap- 
plication form for licensure to operate a foster home pursuant to the Children's Code. 

B. The department shall make reasonable efforts to locate a relative of the child to provide fos- 
ter care. If a relative is not available to provide foster care, the child may be placed in: 
(1) a licensed foster home or any home authorized under the lay for the provision of foster 


care or group care or use as a protective residence; 


(2) a facility operated by a licensed child welfare services agency; or 
(3) . a facility provided for in the Children's Shelter Care Act [82A-9-1 through 32A-9-7 


NMSA 1978]. 


History: 1978 Comp., § 32A-3B-6, enacted by Laws 
1993, ch. 77, § 78; 2019, ch. 21, § 1. 

The 2019 amendment, effective June 14, 2019, ee 
lished a preference that a child taken into protective cus- 


tody be placed with a relative of the child when arelative ° 


is available to provide foster care, required relatives. pro- 
viding foster care to initiate licensing procedures within 
three days of accepting custody of a child, and required 


reasonable efforts to locate a relative of the child to pro- 
vide foster care; added new subsection designations "A" 
and "B" and redesignated former Subsections A through 
C as Paragraphs B(1) through B(3), respectively; in Para- 
graph A(1), after "delinquent children", deleted "but may 
be placed in the following community-based shelter care 
facilities", and added Paragraph A(2); in Subsection B, 
added the introductory clause; and deleted Subsection D, 


the children, youth and families department to make 


+ 
vi 


32A-3B-6.1. Repealed. 


Repeals. — Laws 2022; ch. 41,°§ 71 repealed 32A- 
3B-6.1 NMSA 1978, as enacted by Laws 2005, ch. 189, 
§ 37, relating to Indian child placement, preferences, 


effective July 1, 2022. For provisions of former section, see 
the 2021 NMSA 1978 on NMOneSource.com. 


32A-3B-7. Protective custody hearing; time limitations. 


A. When.a child of an alleged family in need-of court-ordered services is taken into protective 
custody by the department or the department petitions the court for protective custody of the 
child, a custody hearing shall be held within ten days from the date the petition is filed to deter- 
mine if the child should remain with the family or be placed in the custody of the department 
pending adjudication. Upon written request of the respondent, the hearing may be held earlier, 
but in no event shall the hearing be held sooner than two days after the date the petition was filed. 

B. The parent, guardian or custodian of the child shall be given reasonable notice of the time 
and place of the hearing. 

C. When the custody hearing is conducted, the court shall release the child to his parent, 
guardian or custodian unless probable cause exists to believe that: — 

(1) the child is in immediate danger from his surroundings and the child's removal from 
those surroundings is necessary for his safety or well-being; 

(2) . the child will be subject to injury by others if not placed in the protective custody of the 
department; or 

(3) a parent, guardian or custodian of the child or any other person is unable or unwilling 
to provide adequate supervision and care for the child. 

D. At the conclusion of the protective custody hearing, if the court determines that protective 
custody pending adjudication is appropriate, the court may: 

(1) . award custody of the child to the department; or 
(2) return the child to the child's parent, guardian or custodian, subject to conditions that 
will reasonably assure the safety and well-being of the child. 

E. .In addition to any disposition made by the court pursuant to the provisions of Subsection D 
of this section, the court may order the child and family to participate in an assessment and refer- 
ral process. Copies of any diagnostic or evaluation reports ordered by the court shall be provided 
to the parties at least five days before the adjudicatory hearing is scheduled. The diagnostic and 
evaluation reports shall not be sent to the court. 
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F. The Rules of Evidence shall not ee to ap oma oe ‘epee penne. pursuant to 


the provisions of this section. 


Cross references. — For the atiplicability of the Rules 
, of Evidence,.see Rule 11-1101 NMRA, » 


History: 1978 Comp., § 32A-3B-7, enacted by Laws 
1998, ch. 77, § 79. 


32A-3B-8. Basic rights. 


A. Achild subject to the provisions aint the Children’ s Code [32A-1- 1 NMSA 1978] is entitled to 
the same basic rights as an adult, except as otherwise provided in the Children's Code. 

B. In proceedings on a petition alleging a family in need of court-ordered services, the court 
may appoint counsel if appointment of counsel would serve the interests of justice. 

C. In proceedings on a petition alleging a family in need of court-ordered services, the court 
shall appoint a guardian.ad litem for a child under the.age of fourteen and the court shall appoint 
an attorney for a child fourteen years of age or older at the inception of the proceedings. An officer 
or employee of an agency vested with legal custody of the child shall not be appointed as a guard- 
ian ad litem‘or attorney for the child.’ Only an attorney with’ appreciable training or expeniczice 
shall be appointed as guardian ad litem of or attorney for the child. 

D.. When a child reaches fourteen years of age, the child's guardian ad litem shall continue as 
the child's attorney; provided that the court shall appoint:a different attorney for the child if: 

(1) the child requests a different attorney; 
(2) the guardian ad litem requests to be removed; or 
(3) the court determines that the appointment of a different attorney is appropriaté.” 


E,, Whenever it is reasonable and appropriate, the court shall appoint a guardian ad litem or 
attorney who is knowledgeable about the child's cultural background. 

F. A person afforded rights pursuant to the provisions of the Children's Code shall be advised 
of those rights at that person's first appearance before the court on a petition filed under the Chil- 


dren's Code. 


G. Achild of an plleeed or adiidinated family in need of court-ordered services shall not be fin- 
gerprinted or photographed foridentification purposes, unless pursuant to a court order. 


History: 1978 Comp., § 32A-3B-8, enacted by Laws 
1993, ch. 77, § 80; 2005, ch, 189, § 32; 2009, ch. 239, § 
29. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section C, after "age of fourteen and", added "the ‘court 
shall appoint", and added the last sentence; and added 
Subsection D. 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to ‘all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection C that the court shall appoint a 


32A-3B-9. Change in placement. 


guardian ad litem for a child under the age of fourteen 
and an attorney for a child fourteen years of age or older. 


ANNOTATIONS 


Judicial immunity. — Judicial immunity was devel- 
oped to preserve the'"autonomy and integrity of the ju- 
diciary" so that "persons who are integral to the judicial 
process are able to perform their functions without the 
intimidating effect of potential lawsuits." The court bears 
the statutory responsibility in children's court proceedings 
for appointing counsel, ensuring the competence of coun- 
sel, and permitting counsel to withdraw. As a result, these 


~ are judicial and not administrative functions and there is 
‘ absolute immunity. Hunnicutt v. Sewell, 2009-NMCA-121, 


147 N.M. 272, 219 P.3d 529. 


A. When a child's placement is changed, including a return to the child's home, written notice 
of the placement change shall be given to the parties and to the child's tribe if the child is an In- 
dian child ten days’prior to the placement change, unless an Se situation ae pee moving 
the child prior to sending notice. 

B. When a-child's guardian‘ad litem or attorney rhohasts a wane amy to ediitest the pro- 
posed placement change, the department shall not change the child's placement pending the re- 
sult of the court hearing; unless an emergency Sart act aries the child's placement Vancty to the 
hearing. 
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C. When a child's placement is changed and notice pursuant to the provisions of Subsection A 
of this section is not provided, written notice shall be sent to the parties and to the child's tribe if 
the child is an Indian child within three days after the placement change. 

D. Notice pursuant to the provisions of this section is not required for removal of the child from 
temporary emergency care, emergency foster care or respite care. 


History: 1978 Comp., § 32A-3B-9, enacted by Laws and to the child's tribe if the child is an Indian child and 
1993, ch. 77, § 81; 2005, ch. 189, § 33. in Subsection C that if notice of placement is not given un- 

The 2005 amendment, effective June 17, 2005, pro- der Subsection A, notice of the change of placement shall 
vided in Subsection A that if a child's placement is be given to the parties and to the child's tribe if the child 
changed, notice of the change shall be given to the parties is an Indian child. 


32A-3B-10. Petition; endorsement of petition. 


A petition regarding an alleged family in need of court-ordered services shall not be filed unless 
the children's court attorney, after consultation with the department, determines and endorses 
upon the petition that filing is in the best interests of the child and family. 


History: 1978 Comp., § 32A-3B-10, enacted by Laws 
1993, ch. 77, § 82. 


32A-3B-11., Petition; allegations. 


A. A petition to initiate a proceeding regarding an alleged family in need of court-ordered ser- 

vices shall include the following allegations: 

(1) that the child or the family are in need of court-ordered family services; 

(2) that the child and the family participated in or refused to participate in a plan for fam- 
ily services and that the department has exhausted appropriate and available services; and 

(3) that court intervention is necessary to assist the department in providing necessary 
services to the child and the family. 

B. In addition to the allegations required pursuant to the provisions Cf Subsection A of this 
section, a petition that alleges a child's chronic absence from school shall be accompanied by an 
affidavit filed by a school official, in accordance with the provisions of Section 32-3A-3 [32A-3A-3] 
NMSA 1978, 


History: 1978 Comp., § 32A-3B-11, enacted by Laws 
1993, ch. 77, § 83. 


32A-3B-12. Adjudicatory hearing; time limitations. 


A. An adjudicatory hearing for an alleged family in need of court-ordered services shall be com- 
menced within sixty days after the date of service on the respondent. 

B.. The children's court attorney shall represent the state at the adjudicatory hearing. 

C. Ifthe adjudicatory hearing is not commenced within the time limits specified in this sec- 
tion or within the period of any extension of those time limits, the petition shall be dismissed with 
prejudice.’ 


History: 1978 Comp., § 32A-3B-12, enacted by Laws disposing of ne appeal i is filed; and added "date of service 


1993, ch. 77, § 84; 2009, ch. 239, § 30. on the respondent". 

The 2009 amendment, effective July 1, 2009, in Sub- Applicability. — Laws 2009, ch.:239, § 71, provided 
section A, changed "ninety days" to "sixty days"; after that the provisions of this act apply to all children who, on 
"ninety days after the", deleted "latest of the following July 1, 2009, are on release or are otherwise eligible to be 
dates:"; deleted Paragraphs (1) through (3) of Subsection placed on release as if the Juvenile Public Safety Advisory 
A, which listed the date the petition is served on the re- Board Act had been in effect at the time they were placed 
spondent; the date the trial court. orders a mistrial or a on release or became eligible to be released, 


new trial; and the date a mandate in an appeal or order 
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32A-3B-13. Conduct of hearings; penalty. 


A. ‘All hearings shall be recorded by. stenographic notes or by electronic, mechanical or other 
appropriate means. 

B. All hearings regarding a family in need of court-ordered services shall be closed to.the gen- 
eral public, subject to the following exceptions: 

(1) the parties, the parties' counsel, witnesses and other persons approved by the court 
may be present at the hearings, Those other persons the court finds to have a proper interest in 
the case or in the work of the court may be admitted by the court to closed hearings on the con- 
dition that they refrain from divulging any information that would identify the child or family 
involved in the proceedings; and 

(2) accredited representatives of the news media shall be allowed to be present at the 
hearings, subject to the condition that they refrain from divulging information that would identify 
any child involved in the proceedings or the parent, guardian or custodian of that child and further 
subject to enabling regulations the court finds necessary for the maintenance of order and deco- 
rum and for the furtherance of the purposes of the Children's Code [32A-1-1 NMSA 1978]. 

C. Ifthe court finds that it is in the best interest of a child under fourteen years of age, the 
child may be excluded from a hearing under the Family in Need of Court-Ordered Services Act. 
A child fourteen years of age or older may be excluded from a hearing only if the court makes.a 
finding that there is a compelling reason to exclude the child and states the factual basis for the 
finding. 

D. A person or party granted admission to a closed hearing who intentionally divulges infor- 
mation concerning the hearing in violation of the provisions of this section is guilty of a petty 
misdemeanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 


History: 1978 Comp., § 32A-3B-13, enacted by Laws which provided that if it is in the best interest of the child 


1998, ch. 77, § 85; 2005, ch. 189, § 34. under fourteen years of age, the child may be excluded 

The 2005 amendment, effective June 17, 2005, deleted from a hearing and that a child fourteen years of age or 
former Subsection C, which provided that when the court older may be excluded from a hearing only for a compel- 
finds it in the best interest of the child, the child may be ling reason, 


excluded from a hearing, and added a new Subsection C, 


32A-3B-14, Findings; dismissal; dispositional matters. 


A. The court shall determine if the allegations of the petition are admitted or denied by the 
parent or child. If the allegations are denied, the court shall proceed to hear evidence on the 
petition. The court, after hearing all of the evidence regarding an alleged family in need of court- 
ordered services, shall make and record its findings. 

B. Ifthe court finds, on the basis of a valid admission of the allegations set forth in the petition 
or on the basis of clear and convincing evidence that is competent, material and relevant in nature, 
that the child is a child of a family in need of court-ordered services, the court may proceed im- 
mediately or at a postponed hearing to make disposition of the case. If the court does not find that 
the child is a child of a family in need of court-ordered services, the court shall dismiss the petition. 

C. In that part of the hearings regarding dispositional issues, all relevant and material evi- 
dence helpful in determining the questions presented, including oral and written reports, may be 
received by the court and may be relied upon to the extent of its probative value, even though not 
competent had it been offered during the part of the hearings regarding adjudicatory issues. 

D. On the court's motion or motion of a party, the court may continue the hearing on the peti- 
tion for a reasonable time to receive reports and other evidence regarding disposition. The court 
shall continue the hearing pending the receipt of the plan for family services if that.document has 
not been prepared and received. During any continuance granted pursuant to this subsection, the 
court shall make an appropriate order for legal custody of the child. 


History: 1978 Comp., § 32A-3B-14, enacted by Laws The 1995 amendment, effective July 1, 1995, inserted 


1998, ch. 77, § 86; 1995, ch. 206, § 19. "by the parent or child" in the first sentence of Subsec- 
5 tion A. 
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32A-3B-15. Plan for family services. 


A. Prior to holding a dispositional hearing, the court shall direct the department to prepare a 
written family services plan for submission to the.court. 
B. The plan for family services shall contain the following information: 

(1) astatement of the problem; 

(2) the needs of the child; 

(3) the needs of the family; 

(4) a description of the specific progress een to be. made by both the parent and the 
child, the reasons why the plan is likely to be useful, the availability of any proposed services and 
the department's overall plan for ensuring that the services will be delivered; 

(5), if removal from the home or continued residence outside the home is recommended for 
the child, a statement of the likely harm the child will suffer as a result of removal from the home, 
including emotional harm resulting from separation from the child's parents; 

(6) ifremoval from the home or continued residence outside the home is recommended for 
the child, a description of any previous efforts to work with the parent and the child in the home 
and.a description of any in-home treatment programs that have. been considered and rejected; 

(7). a description of the steps that will be taken to minimize any harm to the child that may 
result if separation from the child's parent-occurs or continues; 

(8) if removal from the home or continued residence outside the home is recommended for 
the child and the child is sixteen years of age or older, a description of the specific skills the child 
requires for successful transition into independent living as an adult, what programs are neces- 
sary to develop the skills, the reasons why the programs are likely to be useful, the availability 
of any proposed programs and the department's overall plan for ensuring that the child will be 
adequately prepared for adulthood; and 

(9) when the child:is an Indian child, contact shall be made with the child's Indian tribe 
for the purpose of consultation and exchange of information and the plan shall indicate the person 
contacted in the child's Indian tribe and the results of that contact. 

C. Acopy of the plan shall be provided by the department to all parties at least five days before 
the dispositional hearing. 

D. Ifthe child is a member of an adjudicated family in need of court-ordered, services, any ees 
porary custody orders shall remain in effect until the court has received and rene he the plan 
at the dispositional hearing. 


History: 1978 Comp., § 32A-3B-15, enacted by Laws 
1998, ch. 77, § 87. 


32A-3B-16.. Dispositional judgment. 


A. At the conclusion of the dispositional hearing, the court shall set forth its ingingy on the 

following issues in the dispositional judgment: 

(1) the ability of the parent and child to share a residence; 

(2) the interaction and interrelationship of the child with the child's parent, siblings and 
any other person who may significantly affect the child's best interest; 

(8) the child's adjustment to home, school and community; 

(4) whether the child's educational needs are being met; 

(5) the mental and physical health of all individuals involved; 

(6) the wishes of the child as to the child's custodian; | 

(7) the wishes of the child's parent, guardian or custodian as to the child's custody, 

(8) whether there exists a relative of the child or any other individual who, after study by 
the department, is found to be qualified to receive and care for the child; 

(9) the availability of services recommended in the treatment plan; 

(10) the department's efforts to work with the parent and child in the home and a descrip- 

tion of the in-home treatment programs that the department has considered and rejected; and 
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(11) when the child is an undocumented immigrant child, whether the family services 
plan included referral to nongovernmental agencies that may be able to assist the child, and fam- 
ily when appropriate, in addressing immigration-status. 

B. When there is an adjudication regarding a family in need of court-ordered services, the 
court shall enter judgment and make any of the following dispositions: — 

(1) permit the child to remain with the child's parent, guardian or custodian, subject to 
conditions and limitations the court may prescribe; 

(2) place the child under the protective supervision of the department; 

(8) transfer legal custody of the child to: 

(a) the department; 
(b) an agency responsible for the care of Hepner or abused children; or 
(c) the child's noncustodial parent, if that is found to be in the child's best interests; or 

(4) if the evidence indicates that the child's educational needs are not being met, the local 
education agency may be joined as a party and directed to assess the child's needs within forty-five 
days, attempt to meet the child's educational needs and document its efforts to meet the child's 
educational needs. 

C. Unless a child of an adjudicated family in need of court-ordered services is also found to be a 
delinquent child, the child shall not be confined in an institution established for the long-term care 
and rehabilitation of delinquent children or in a facility for the detention of alleged delinquent 
children. 


‘History: 1978 Comp., § 82A-3B-16, enacted by Laws redesignated former Paragraph A(13) as Fategtape A(11); 
1998, ch. 77, § 88; 2009, ch. 239, § 31; 2022, ch. 41, § 47, and deleted Subsection D. 
Cross references. — For the federal Indian Child Wel- Applicability. — Laws 2022, ch, 41, § 73 provided that 
fare Act of 1978, see 25 U.S.C, § 1901. the provisions of Laws 2022, ch. 41 apply to all cases filed 
The 2022 amendment, effective July 1, 2022, removed on or after July 1, 2022. 
provisions related to Indian children which are now The 2009 amendment, effective July 1, 2009, in Para- 
covered by the Indian Family Protection Act; in Subsec- graph (12) of Subsection A, after "whether the", deleted 
tion A, deleted former Paragraphs A(11) and A(12) and "family service"; and added Paragraph (13) of Subsection A. 


ESS 1 ie Disposition of a child with a developmental disability or 
'mental disorder; proceedings. 


A. Ifduring any stage of a proceeding regarding a family in need of court-ordered services peti- 
tion the evidence indicates that the child has or may have a developmental disability or a mental 
disorder, the court may order the department to: 

(1) secure an assessment of the child; 

(2) prepare appropriate referrals for services for the child; and 

(3) if necessary, initiate proceedings for the involuntary placement of the child pursuant 
to the provisions of the Children's Mental Health and Developmental Disabilities Act [82A-6-1 
NMSA 1978]. 

B. When a child in department custody needs involuntary placement for residential mental 
health or developmental disability services, the department shall file a motion for that child's 
placement pursuant to the provisions of the Children's Mental Health and Developmental Dis- 
abilities Act. 

C. Acourt hearing for consideration of an involuntary placement of a child for residential treat- 
ment or habilitation, when the child is subject to the provisions of the Family in Need of Court- 
Ordered Services Act, may be heard by the court as a part of the family in need of court-ordered 
services proceedings or may be heard in a separate proceeding. All parties to the family in need 
of court-ordered services proceedings shall be provided with notice of the involuntary placement 
hearing. 

D. A guardian ad litem appointed pursuant to the Family in Need of Court-Ordered Services 
Act shall serve as the. guardian ad litem for a child for the purposes of the Children's Mental 
Health and Developmental Disabilities Act. When a child is fourteen years of age or older, the child 
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shall be represented by: an attorney unless, after consultation between the child and the child's 
attorney, the child elects to be represented by counsel appointed by the court in the proceedings 
under the Children's Mental Health and Developmental Disabilities Act. 

E. When a child is subject to'the provisions of the Family in Need of Court-Ordered Services 
Act and is receiving residential treatment or habilitation services, any documentation required 
pursuant to the Children's Mental Health and Developmental Disabilities Act shall be filed with 
the court as part of the family in need of court-ordered services proceeding. A review of the child's 
placement in a residential treatment or habilitation program shall occur in the same manner and 
within the same time requirements as provided i in the Children's Mental Health oy Developmen- 
tal Disabilities Act. 

F. The clerk'of the court shall maintain a separate section within a child's family in need of 
court-ordered services file for documents pertaining to Sage taken under the Children's Mental 
Health and Developmental Disabilities Act. 

G.' A child subject to the provisions of the Family in Need of Court-Ordered Services Act who 
receives treatment in a residential treatment or habilitation program shall enjoy all the substan- 
tive and procedural rights set forth in cae Children's Mental Health and Developmental Disabili- 
ties Act 


History: 1978 Comp., § 32A-3B-17, enacted by age or older, the child shall-be represented by an attorney 


Laws 1993, ch. 77, § 89; 1995, ch. 206, § 20; 2005, ch. unless child elects to be represented by counsel appointed 
189, § 35. by the court in proceedings under the Children's Mental 
The 2005 amendment, effective June 17, 2005, in Sub- Health and Developmental Disabilities Act. 

section C, provided that a consideration of involuntary The 1995 amendment, effective July 1, 1995, added 
placement of a child may be heard in a hearing separate "in a proceeding under the Family in Need of Services 
froma family in need of court-ordered services proceed- Act" in the section heading, in Subsection B, substituted 
ing; and in Subsection D, deleted the former provision that "when a child in department custody needs involuntary 
if a guardian ad litem determines that a child's wishes placement for residential" for "when the department has 
conflict with the child's best interests, the guardian may reason to believe that a child in department custody needs 
petition for appointment of an attorney for the child and residential" and substituted "file a motion" for "petition", 
added the provision that when a child is fourteen years of and added Subsections C through G. 


32A-3B-18. Diapouitowal judgments; time limitations; mnrodsiication; 
termination or extension of court order. 


A. Ajudgment vesting legal custody of a child in an agency shall remain in force for an indeter- 
minate period not exceeding two years from the date entered. 

B. A judgment vesting legal custody of a child in an individual, other than the child's parent, 
shall remain in force for two years from the date entered unless terminated sooner by court order. 

C. A:judgment vesting. legal custody of a child in the child's parent or a permanent guardian 
shall remain in force for an indeterminate period from the date entered until terminated by court 
order or until the child is emancipated or reaches the age of majority. 

D. At any time prior to expiration, a judgment vesting legal custody or granting protective 
supervision may be modified, revoked or extended on motion by a party, including the child by and 
through the child's guardian ad litem or attorney. 

E. Prior to the expiration of a judgment transferring legal custody to an agency, the court may 
extend the judgment for additional periods of one year if it finds that the extension is necessary to 
safeguard the welfare of the child or the public interest. 

F,- When a child reaches eighteen years of age, all family in need of court-ordered services or- 
ders affecting the child then in force automatically terminate. The termination of the orders shall 
not disqualify a child from eligibility for transitional services. 


History: 1978 Comp., § 32A-3B-18, enacted by Laws _ Applicability. — Laws 2009, ch. 239, § 71, provided 


1993, ch. 77, § 90; 2009, ch. 239, § 32. that the provisions of this act apply to all children who, on 
The 2009 amendment, effective July 1, 2009, in Sub- July 1, 2009, are on release or are otherwise eligible to be 
section D, after "motion by a party", deleted "or the" and placed on release as if the Juvenile Public Safety Advisory 
added "including the child by and through the child's"; Board Act had been in effect at the time they were placed 
and after "guardian ad litem", added "or attorney", on release or became eligible to be released. 
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32A-3B-19. Periodic review of dispositional judgments. 


A. Within six months of any peigioul dispositional order and. within six arauthe of any aulbee- 
quent continuation of the order, the department shall petition the court for a review of the disposi- 
tion of the family in need of court-ordered services order. The review may be carried out by either 
of the following: 

(1). a judicial review rome conducted by the court; or 

(2). a judicial review hearing conducted by a: special master; provided; however, that the 
court approve any findings made by the special master... 

B. The children's court attorney shall give twenty days' written notice to all parties of the time, 
place and purpose of any judicial review hearing held pursuant to Subsection A,of this section., 

C. At any judicial review hearing held pursuant to Subsection A of this section, the department 
and all persons given notice of the judicial review shall have the opportunity to present evidence 
and to cross-examine witnesses, At the hearing, the department shall not only show that it has 
made reasonable effort.to implement the plan for family services approved by the court in its 
dispositional order, but shall also present an updated plan for any period of extension of the dis- 
positional order, The parent, guardian or custodian of the child shall demonstrate to the court the 
family's effort to comply with the plan for family services approved by the court in its dispositional 
order and, if applicable, that the family's effort to maintain contact with the child was diligent and 
made in good faith, given the family's circumstances and abilities. 

D. The Rules of Evidence’shall not apply to hearings held pursuant to this section. 

KE. Atthe conclusion of any hearing held pursuant to this section, the court shall make findings 
of fact and conclusions of law. 

F. The court shall determine, during a review of a dispositional or continuation order, whether 
the placement preferences set forth in the federal Indian Child Welfare Act of 1978 or the place- 
ment preferences of the child's Indian tribe have been followed and whether the child's treatment 
plan provides for maintaining the child's cultural ties. When placement preferences have not been 
incorporated into an order, good cause for noncompliance shall be clearly stated and supported. 

G. Based on its findings, the court shall order one or more of the following dispositions: 

(1) permit the child to remain with the child's parent, guardian or custodian, subject.to ~ 
conditions and limitations the court may prescribe, including protective supervision of the child by 
the department; 

» (2) ° return the child to his parents and place the child under the protective supervision si 
the dadurenicuts 

(3): transfer or continue legal custody of the child to: 

(a) the department, subject to the provisions of Paragraph (6) of this suibabetion; 

(b)° a relative or other individual who; after study:by the’department or other agency 
designated by the court, is found by the court to be qualified to receive and care for the ota) with 
protective supervision by the department; or 

(c) to the noncustodial parent, if that is found to Bei in the child's best interests; 

(4) dismiss the action and return the child to the child's parent without supervision; 

(5) continue the child in the legal custody of the ieee ae with or without any required 
parental involvement in a treatment plan; - 

(6). make additional orders regarding the treatment dn or placement of the child to pro- 
tect the child's best interests, if the court determines the department has failed in implementing 
any material provision of the sess plac or abused its: cisuretign in the placement or proposed 
placement of the'child; 

(7) if at any judicial review the court finds that the child's parent, guardian or custodian has 
not complied with the court-ordered treatment plan, the court may order the child's parent, guardian 
or custodian to show cause why he should not be held in-contempt of court and subject to sanctions; 

(8) provide for a culturally appropriate treatment plan, access to cultural practices and 
traditional treatment for an Indian child; 

(9) direct the department to show cause why an abuse or neglect action has not been filed; or 

(10) ifthe local education agency has been made a party, direct the local education agency 
to show cause why it has not met the child's educational needs. 
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H. Dispositional orders entered pursuant to this section shall remain in force for a period of 
six months. 


History: 1978 Comp., § 32A-3B-19, enacted by Laws For the federal Indian Child Welfare Act of 1978, see 25 
1993, ch. 77, § 91; 1995, ch. 206, § 21. U.S.C. § 1901. 

Cross references. — For children's court attorney, see The 1995 amendment, effective July 1,.1995, substi- 
32A-1-6 NMSA 1978. tuted "plan for family services" for "family services plan" 

For the applicability of the Rules of Evidence, see Rule in Subsection C and inserted "or more" following "order 
11-1101 NMRA. one" in Subsection G. 


32A-3B-20. Parental responsibility. 


A. The court shall order the parent to pay the reasonable costs of support and maintenance 
of the child that the parent is financially, able to pay if a child is adjudicated to be a child of a 
family in need of court-ordered services and the court orders the child placed with an agency or 
individual other than the parent. The court may use the child support guidelines set forth in Sec- 
tion 40-4-11.1 NMSA 1978 to calculate a reasonable payment. 

B. The court may enforce any of its orders issued pursuant to this section by use of its con- 
tempt power. 


History: 1978 Comp., § 32A-3B-20, enacted by Laws 
1993, ch. 77, § 92. 


32A-3B-21. Expungement of records. 


A. On motion by or on behalf of an individual who has been the subject of a petition filed under 
the Children's Code [32A-1-1 NMSA 1978], or on the court's own motion, the court shall. vacate 
its findings, orders and judgments on the petition, and order the legal and social files and records 
of the court, the department and any other agency in the case expunged, and if requested in the 
motion the court shall also order law enforcement files and records expunged. An order expunging 
records and files shall be entered if the court finds that: 

(1) two years have elapsed since the final release of the individual front legal custody and 
supervision or two years have elapsed since the entry of any other judgment not involving legal 
custody or supervision; and 

(2) the individual has not, Lin the two years immediately prior to filing the motion, 
been convicted of a felony or of a misdemeanor involving moral turpitude or found delinquent by a 
court, and no proceeding is pending seeking such a conviction or finding. 

B.. Reasonable notice of the motion shall be given to: 

(1) the children's court attorney; 

(2) the authority granting the release if the final release was from an agency, parole or 
probation; 

(3). the law enforcement officer, department and central depository having custody. of the 
law enforcement files and records if those records are included in the motion; and 

(4) any other agency having custody of records or files subject to the expungement order. 

C.' Upon the entry of the expungement order, the proceedings in the case shall be treated as:if 
they never occurred, and all index references shall be deleted and the court, law enforcement of- 
ficers and departments and agencies shall reply, and the individual may reply, to an inquiry that 
no record exists with respect to such person. Copies of the expungement order shall be sent to each 
agency or official named in the order. 

D. Any finding of delinquency or conviction of a crime, subsequent to the expungement order 
may at the court's discretion be used by the court as a basis to set aside the expungement order. 

E. A person who has been the subject of a petition filed under the Children's Code shall be noti- 
fied of the right to have records expunged. 


History: 1978 Comp., § 32A-3B-21, enacted by Laws 
1993, ch. 77, § 93. 
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32A-3B-22. Confidentiality; records; penalty. 


A. All records or information concerning a family in need of court-ordered services, including 
social records, diagnostic evaluation, psychiatric or psychological reports, videotapes, transcripts 
and audio recordings of a child's statement of abuse or medical reports, obtained as a result of an 
investigation in anticipation of or incident to a family in need of court-ordered services proceeding 
shall be confidential and closed to the public. 

B. The records described in Subsection A of this section shall be disclosed only to the parties 
and to: 

(1) court personnel; 

(2) court appointed special advocates; 

(3) the child's guardian ad litem or attorney;' is 

(4). the child's attorney representing the child in‘an abies or neglect efniges a ag 
action or any other action, including a public defender; 

(5). department personnel; 

(6) any local substitute care review beney or any agency contracted to implement local 
substitute care review boards; { 

(7) law enforcement officials; 

(8) district attorneys; 

(9) astate or tribal government social services agency of any state; 

(10) those persons or entities of an Indian tribe specifically authorized to inspect the re- 
cords pursuant to the federal Indian Child Welfare Act of 1978 or any igncamas 5) promulgated 
thereunder; 

(11) tribal juvenile justice system and social service » representatives; 

(12) a foster parent, if the records are those of a child currently placed with that foster 
parent or of a child being considered for placement with that foster parent and the records concern 
the social, medical, psychological or educational needs of the child; 

(13) school: personnel cayolved with 'the child, if the records concern the child's social or 
educational needs; 

(14) health care or mental health oboroabarfhty involved i in othe evaluation or treatment of 
the child, the child's parents, guardian or custodian or other family members; 

(15) protection and advocacy representatives, pursuant to the federal Developmental Dis- 
abilities Assistance and Bill of Rights Act and the federal Protection and metic for Mentally Il 
Individuals Amendments Act of 1991; and 

(16) any other person or entity, by order of the court; pant a legitimate interest in the 
case or the work of the court. 

C. Whoever intentionally and unlawfully releases any information or reebida that are ae i 
the public pursuant to the provisions of the Children's Code or releases or makes other unlawful 
use of records in violation of that code is guilty of a petty misdemeanor. 

D. The department shall promulgate rules for implementing disclosure of records pursuant to 
this section and‘in compliance with state and federal law and the Children's Court Rules. 


History: 1978 Comp., § 32A-3B-22, enacted by Laws Subsection B, provided that records may be disclosed only 
1993, ch. 77, § 94; 2005, ch. 189, § 36. 1 to.the persons listed.in Subsection B(1) through (16); in 

Cross references. — For the federal Indian Child Wel- Subsection. B(3), provided that records may be disclosed 
fare Act of 1978, see 25 U.S.C. § 1901. to the child's attorney; in Subsection B(4), provided that 

For the federal Development Disabilities. Assistance |. records may be disclosed t the child's attorney represent- 
and Bill of Rights Act, see 42 U.S.C. § 6000. ing the child in an abuse or neglect action,.a delinquency 

For the federal Protection and Advocacy for Mentally lll action or any other action, including a public defender; in 
Individuals Act of 1991, see 42 U.S.C. § 10801, Subsection B(9), provided that records may be disclosed to 

The 2005: amendment, effective June 17, 2005, in a tribal government; and added Subsection D, which pro- 
Subsection A, provided that all records and information. | vided that the department shall promulgate rules for the 
obtained as.a result an investigation are confidential; in disclosure of records. 
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CHILD ABUSE AND NEGLECT 


32A-4-1 


ARTICLE 4 
Child Abuse and Neglect 


Sec. 

32A-4-1. 
32A-4-2. 
32A-4-3. 


Short title. 

Definitions. 

Duty to report child abuse and child neglect; 
responsibility to investigate child abuse 
or neglect; penalty; notification of plan of 
care. 

32A-4-4, Complaints; referral; preliminary inquiry. 

32A-4-4.1. Multilevel response system. 

32A-4-5. Admissibility of report in evidence; immunity of 
reporting person; investigation of report. 

Taking into custody; penalty. 

Release or delivery from custody. 

Place of temporary custody. 

Indian child placement; preferences. 

Basic rights. 

Use immunity. 

Protective orders. 

Contempt power. 

Change in placement. 
Petition; authorization to file. 

32A-4-16. Ex-parte custody orders. 

32A-4-17. ‘Summons; content. 

32A-4-17.1. Notice to grandparents and relatives. 

32A-4-18. Custody hearings; time limitations; notice; 

probable cause. 

Adjudicatory hearings; time limitations. 

Conduct of hearings; findings; dismissal; dis- 

positional matters; penalty. 

Neglect or abuse predisposition studies, re- 

ports and examinations. 


32A-4-6, 
32A-4-7, 
32A-4-8, 
32A-4-9, 
32A-4-10. 
32A-4-11. 
32A-4-12. 
32A-4-13, 
32A-4-14, 
32A-4-15. 


32A-4-19, 
32A-4-20, 


32A-4-21. 


Compiler's notes. — Sections 32A-4-1 to 32A-4-33 
NMSA 1978 were originally enacted as 32-4-1 to 32-4- 
31 NMSA 1978 by Laws 1993, ch. 77, §§ 95 to 127, but 
since the former provisions of the Interstate Compact on 
Placement of Juveniles were compiled at that location, 
the sections as enacted by Chapter 77 of Laws 1993 were 


32A-4-1. Short title. 


Sec. 

32A-4-22. Disposition of adjudicated abused or neglected 
child. 

32A-4-23. Disposition of a child with a mental disorder 
or a developmental disability in a proceed- 
ing under the Abuse and Neglect Act. 

32A-4-23.1. Disposition of an undocumented immigrant 
child in a proceeding under the Abuse and 
Neglect Act. 

Sec. 

32A-4-24. Limitations on 4 Sm Catt Dateetate modi- 
fication, termination or extension of court 


orders. 

32A-4-25. Periodic judicial review of dispositional judg- 
ments. 

32A-4- 25. 1. Permanency hearings; permanency review 
hearings. 


32A-4-25.2. Transition services. 

32A-4-25.3. Discharge hearing. 

32A-4-26, Parental responsibility. 

32A-4-27. Intervention; persons permitted to intervene. 

32A-4-28. Termination of parental rights; adoption de- 
cree. 

Termination procedure. 

Attorney fees. 

Permanent guardianship of a child. 

32A-4-32. Permanent guardianship; procedure. 

32A-4-33, Confidentiality; records; penalty. 

32A-4-33.1. Records release when a child dies. 

32A-4-34. Duties of employees. 

32A-4-35, Appointment or change of educational decision 

maker. 


32A-4-29, 
32A-4-30, 
32A-4-31, 


recompiled to Chapter 32A NMSA in order to retain a 
historical link between the pre-July 1, 1993 law and the 
judicial precedents decided under that law. Citations to 
decisions under prior law have been included whenever 
pages § 


Chapter 32A, Article 4 NMSA 1978 may be cited as the "Abuse and Neglect Act". 


History: 1978 Care § 32A-4-1, enacted by Laws 
1993, ch. 77, § 95; 2016, ch. 54,§1. — 

Cross references. — For provisions of Safe Haven for 
Infants Act, see 24-22-1 NMSA 1978 et seq. 

For abuse of a child, see 30-6-1 NMSA 1978. 

For the Kinship ee ea Act, see 40-10B- 2 NMSA 
1978 et seq. 

The 2016 amendment, effective May 18, 2016, after 
"Chapter", deleted "32" and added "32A". 


ANNOTATIONS 


Act not unconstitutionally vague. — Abuse and 
Neglect Act is not unconstitutionally vague. State ex 
rel. Children, Youth & Families Dept. v. Shawna C., 
2005-NMCA-066, 137 N.M. 687, 114 P.3d 367. 

Double jeopardy. — The New Mexico constitution and 
double jeopardy statute, Section 30-1-10 NMSA 1978, do 
not prohibit the state from prosecuting defendants for 
child abuse because CYFD previously investigated de- 
fendants for child abuse and the tribal court previously 
held a custody hearing on the same issues, In the-previous 
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proceedings, the civil sanctions imposed on the defen- 
dant were remedial rather than punitive. State v. Diggs, 
2009-NMCA-099, 147 N.M. 122, 217 P.3d 608, cert. denied, 
2009-NMCERT-007, 147 N.M. 362, 223 P.3d 359. 

Because the statutory scheme of the Abuse and 
Neglect Act is unitary in nature, the process due at each 
stage should be evaluated in light of the process received 
throughout the proceedings. State ex rel. Children, Youth 
& Families Dep't. v. Maria C., 2004-NMCA-083, 136 N.M. 
53, 94 P.3d 796. 

Parent has constitutional right to fair notice and 
opportunity to participate in all critical stages of 
abuse and neglect proceedings. State ex rel. Children, 
Youth & Families Dep't. v. Maria C., 2004-NMCA-083, 136 
N.M. 53, 94 P.3d 796. 

District court has affirmative duty to ensure the par- 
ents' due process rights are protected from the initiation 
of abuse and neglect proceedings. State ex rel. Children, 
Youth & Families Dep't. v. Maria C., 2004-NMCA-083, 136 


'N.M. 53, 94 P.3d 796. 
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32A-4-2. Definitions. 


As used in the Abuse and Neglect Act: 

A. "abandonment" includes instances when the parent, without justifiable cause: 

(1) left the child without provision for the child's identification for a period of fourteen 
days; or 

(2) left the child with others, including the other parent or an agency, without provision for 
support and without communication for a period of: 

(a) three months if the child was under six years of age at the commencement of the 
three-month period; or 

(b) six months if the child was over six years of age at the commencement of the six- 
month period; 

B. "abused child" means a child: 

(1) who has suffered or who is at risk of suffering serious harm because of the action or 
inaction of the child's parent, guardian or custodian; 

(2) who has suffered physical abuse, emotional abuse or psychological abuse inflicted or 
caused by the child's parent, guardian or custodian; 

(3) who has suffered sexual abuse or sexual exploitation inflicted by the child's parents 
guardian or custodian; 

(4) whose parent, guardian or custodian has knowingly, intentionally or negligently placed 
the child in a situation that may endanger the child's life or health; or 

(5) whose parent, guardian or custodian has knowingly or intentionally tortured, cruelly 
confined or cruelly punished the child; 

C. "aggravated circumstances" includes those circumstances in which the parent, guardian or 
custodian has: 

(1) attempted, conspired to cause or caused great bodily harm to the child or great bodily 
harm or death to the child's sibling; 

(2) attempted, conspired to cause or caused great bodily harm or death to another arent, 
guardian or custodian of the child; 

(3) attempted, conspired to subject or has subjected the child to torture, chronic abuse or 
sexual abuse; or 

(4) had parental rights over a sibling of the child terminated involuntarily; 

D. "educational decision maker" means an individual appointed by the children's court to at- 
tend school meetings and to make decisions about the child's education that a parent could make 
under law, including decisions about the child's educational setting, and the development and 
implementation of an individual education plan for the child; 

EK. "fictive kin" means a person not related by birth, adoption or marriage with whom a child 
has an emotionally significant relationship; 

F. "great bodily harm" means an injury to a person that creates a high probability of death, 
that causes serious disfigurement or that results in permanent or protracted loss or impairment of 
the function of a member or organ of the body; 

G. "neglected child" means a child: 

(1) who has been abandoned by the child's parent, guardian or ‘etietaran! 

(2) who is without proper parental care and control or subsistence, education, medical 
or other care or control necessary for the child's well-being because of the faults or habits of the 
child's parent, guardian or custodian or the failure or refusal of the aig ye guardian or custodian, 
when able to do so, to provide them; . 

(3) who has been physically or sexually abused, when the child's ait guardian or cus- 
todian knew or should have known of the abuse and failed to take reasonable steps to protect the 
child from further harm; 

(4) whose parent, guardian or custodian is unable to discharge that person's responsibili- 
ties to and for the child because of incarceration, hospitalization or physical or mental disorder or 
incapacity; or 

(5) who has been placed for care or adoption in violation of the law; provided that noth- 
ing in the Children's Code shall be construed to imply'that a child who is being provided with 


96 


‘© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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treatment by spiritual means alone through prayer, in accordance with the tenets and practices of 
a recognized church or religious denomination, by a duly accredited practitioner thereof is for that 
reason alone a neglected child within the meaning of the Children's Code; and further provided 
that no child shall be denied the protection afforded to all children under the Children's Code; 

H. "physical abuse" includes any case in which the child suffers strangulation or suffocation 
and any case in which the child exhibits evidence of skin bruising, bleeding, malnutrition, failure 
to thrive, burns, fracture of any bone, subdural hematoma, soft tissue swelling or death and: 

(1) there is not a justifiable explanation for the condition or death; 

(2) the explanation given for the condition is at variance with the degree or nature of the 
condition; 
(3) the explanation given for the death is at variance with the nature of the death; or 

(4) circumstances indicate that the condition or death may not be the product of an ac- 
cidental occurrence; 

I. "relative" means a person related to another person by birth, adoption or marriage within 
the fifth degree of consanguinity; 

J. "sexual abuse" includes criminal sexual contact, incest or criminal sexual penetration, as 
those acts are defined by state law; 

K. "sexual exploitation" includes: 

(1) allowing, permitting or encouraging a child to engage in prostitution; 

(2) allowing, permitting, encouraging or engaging a child in obscene or pornographic pho- 
tographing; or 

(3) filming or depicting a child for obscene or pornographic commercial purposes, as those 
acts are defined by state law; 

L. "sibling" means a brother or sister having one or both parents in common by birth or adop- 
tion; 

_M. "strangulation" has the same meaning as set forth in Section 30-3-11 NMSA 1978; 

N. "suffocation" has the same meaning as set forth in Section 30-3-11 NMSA 1978; and 

O. "transition plan" means an individualized written plan for a child, based on the unique 
needs of the child, that outlines all appropriate services to be provided to the child to increase 
independent living skills. The plan shall also include responsibilities of the child, and any other 
party as appropriate, to enable the child to be self-sufficient upon emancipation. 


History: 1978 Comp., § 32A-4-2, enacted by Laws Paragraph (1), inserted “has suffered or who" and added 
1993, ch. 77, § 96; 1997, ch. 34, § 1; 1999, ch. 77, § 3; the language beginning "because of" to the end, and in 
2009, ch. 289, § 33; 2016, ch. 54,.§ 2; 2017, ch. 64, § 2; Paragraph (2), inserted "or caused"; added Subsections 
2018, ch. 30, § 3... C and D and redesignated the subsequent subsections 

The 2018 amendment, effective July 1, 2018, included accordingly; in Subsection E, in Paragraph (2), substi- 
"strangulation" and "suffocation" within the definition of tuted "failure" for "neglect", and in Paragraph (4), deleted 
"physical abuse", and added definitions of "strangulation" "other" following "hospitalization or". 
and "suffocation" to the Abuse and Neglect Act; in Subsec- The 1997 amendment, effective July 1, 1997, added 
tion H, after "in which the child", added "suffers strangu- Paragraph B(1) and redesignated former Paragraphs B(1) 
lation or suffocation and any casein which the child"; and to (4) as Paragraphs B(2) to (5). 
added Subsections M and N. 

_ The 2017 amendment, effective June 16, 2017, de- ANNOTATIONS 

fined "educational decision maker" as used in the Abuse Decisions under prior law. — In light of the simi- 
and Neglect Act; added a new Subsection D and redesig- larity of the edaviatohil annotations decided under former 
nated former Subsections D through L as Subsections E Section 32-1-3 NMSA 1978 have been included in the an- 
through M, respectively; and in Subsections H, J and K, Hota sonw es thie sects, 

after "includes", deleted "but is not limited to". Proof of perpetrator of child abuse. — Subsee- 

The 2016 amendment, effective May 18, 2016, added tion B of Section 32A-4-2 NMSA 1978 does not require a 
"fictive kin", "relative" and "sibling" to the definitions sec- specific determination of which parent's actions or inac- 
tion of the Abuse and Neglect Act; added new Subsection tions caused a child to be put at risk when adjudicating 
D and redesignated former Subsections D, E and F as Sub- the child as abused and evidence that the abuse was per- 
sections H, F and G, respectively; added new Subsection H petrated by either parent is sufficient for a court to con- 
and redesignated former Subsections G and H as Subsec- clude that the action or inaction of a parent caused the 
tions I and J, respectively; and added new Subsection K abuse and bring the case within the scope of the statute. 
and redesignated the succeeding subsection accordingly. State ex rel. Children, Youth and Families Dep't v. Carl C., 

The 2009 amendment, effective July 1, 2009, added 2012-NMCA-065, 281 P.3d 1242. 

Subsection I. . Where the parents of a child were the primary caregiv- 

The 1999 amendment, effective July 1, 1999, deleted ers of the child: the court found by clear and convincing 
"but is not limited to" following "includes" in the intro- evidence that one parent or the other parent, or both, 
ductory language of Subsection A; in Subsection B, in had caused severe physical injuries to the child; and the 
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court could not determine which parent specifically had 
been the perpetrator, the court did not err in adjudicat- 
ing the child as abused without determining which par- 
ent actually caused the injuries suffered by the child. 
State ex rel, Children, Youth and Families Dep't v. Carl C., 
2012-NMCA-065, 281 P.3d 1242. 

Act not unconstitutionally vague. — Abuse and 
Neglect Act is ‘not unconstitutionally vague, State ex 
rel. Children, Youth & Families Dept. v. Shawna C., 
2005-NMCA-066, 137 N.M. 687, 114 P.3d 367. 

Sufficient evidence of neglect. — Where the children 
lived with the mother; the father and the mother failed to 
see to the well-being, needs and support of the children; 
the father knew about the mother's propensities for drug 
abuse and domestic violence and knew or should have 
known about the children, youth and families department 
involvement with the children and the placement of the 
children with fictive kin; the father indicated to the de- 
partment that he had no concerns regarding the care of 
the children; the father failed to respond to messages from 
the department and failed. to appear at meetings with the 
department; the father was delinquent with child support; 
the father visited the children only once or twice a month; 
and the father made no effort to have the children live 
with him, the evidence was clear and convincing that the 
father neglected the children. State ex rel. Children, Youth 
& Families Dep't v. Cosme V., 2009-NMCA-094, 146 N.M. 
809, 215 P.3d 747, cert. denied, 2009-NMCERT-007, 147 
N.M. 361, 223. P.3d 358. 

Sufficient evidence of neglect based on abandon- 
ment, — Where father was found by the district court to 
have neglected his child by abandoning her, and where 
father claimed that his lack of knowledge that the child's 
mother, who had custody of the infant, would neglect her, 
and that his lack of certain knowledge, through DNA test- 
ing, that he in fact was the father of the child negated any 
conclusion of abandonment under 32A-4-2(A)(2) NMSA 
1978, the district court's determination that father had 
abandoned and thus neglected the child were supported 
by clear and convincing evidence, where the evidence 
demonstrated that father left the child in the care of 
mother without provision for support or communication, 
that the child was neglected while in mother's care, and 
that father was on notice and acknowledged that he was 
the father of the child. State ex rel. CYFD v. Michael H., 
2018-NMCA-032, cert. denied. 

Insufficient evidence of neglect. — Evidence that 
the newborn child's initial toxicology test was positive, 
that the mother admitted to using narcotics and mari- 
juana during her pregnancy, and that the mother left 
the child in the care of nurses while she left the hospi- 
tal to smoke was insufficient to make the child neglected 
because of the mother's intentional or negligent disre- 
gard of the child's wellbeing and proper needs, State ex 
rel., Children, Youth & Families Dep't v. Amanda H., 
2007-NMCA-029, 141 N.M, 299, 154 P.3d 674. 

Evidence that the mother of a newborn child had a long 
history of drug abuse, a criminal history and:a history of 
violence was insufficient to show that the mother was ac- 
tually unable to provide proper parental care or discharge 
her responsibilities to the child, State ex rel., Children, 
Youth & Families Dep't v. Amanda H.,.2007-NMCA-029, 
141 N.M. 299, 154. P.3d.674.. = hs 

Insufficient evidence of mental disorder or in- 
capacity. — Where the legislature intended mental in- 
capacity, to encompass those circumstances in. which an 
individual, due to.an intellectual disability, is unable, as 
opposed to. unwilling, to discharge his or her responsibili- 
ties to a child, the district court's conclusion that child 
was neglected pursuant to 32A-4-2E(4) NMSA.1978 was 
not supported by the evidence when the district.court did 
not make any findings that mother. suffered from a men- 
tal disorder or illness, nor did it find that mother suffered 
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from mental incapacity, but explicitly found that mother 
was capable of learning and mastering information, but 
that her defiant attitude was affecting her ability to rec- 
ognize the conditions she needed to improve in order to 
safely parent child. The district court erred in concluding 
that child was neglected pursuant to 32A-4-2E(4) and in 
concluding that the children, youth and families depart- 
ment established by clear and convincing evidence that a 
mental disorder or incapacity caused mother's inability to 
discharge her responsibilities to child. State ex rel. CYFD 
v, Christina L.,2015-NMCA-115. 

"Abandonment". — Parent abandoned children when 
parent left children in the care of their other parent, when 
the parent knew about drugs and had neglected the chil- 
dren; parent offered very little support to children before 
becoming incarcerated and then squandered any oppor- 
tunity to be present in the children's lives by violating 
probation and becoming incarcerated; and while in prison, 
parent made no attempts to contact or support the chil- 
dren or to ensure their safety. State ex rel. Children, Youth 
& Families Dep't v. William M., 2007-NMCA-055, 141 
N.M. 705, 161 P.3d 262. 

"Abused child", — Prior to its amendment in 1997, 
the definition of "abused child," did not permit the chil- 
dren's court to adjudicate.a child abused or neglected 
where there was no evidence that the parent, guardian or 
custodian was responsible for the abuse or neglect. State 
ex rel. Children, Youth & Families Dep't v. Vincent L., 
1998-NMCA-089, 125 N.M. 452, 963 P.2d 529, cert. denied, 
125 N.M. 654, 964 P.2d 818. | 

"Abused and neglected". — Where parent left the chil- 
dren unattended for long periods of time, exposed them to 
dangerous situations, failed to understand their physical 
and emotional needs, failed to empathize with their feel- 
ings, was self-centered in the parent's interactions with 
them, exposed them to domestic violence, exposed them 
to substance abuse, showed an indifference to their needs 
in favor of the parent's own. needs, and placed them with 
inappropriate caretakers, the children were abused and 
neglected. In re Termination of Parental Rights of Even- 
tyr J., 1995-NMCA-087, 120 N.M. 463, 902 P.2d 1066 (Ct. 
108), cert. denied 120 N.M. 394, 902 P.2d 76. 

"Aggravated circumstances". — Sections 32A-4-2C, 
32A-4-22C, and 32A-4-28B(2) NMSA 1978 are consti- 
tutional facially and as applied to a’mother, whose pa- 
rental rights were terminated without the state making 
reasonable efforts toward family reunification, where the 
mother had previously had parental rights terminated 
as to another child and no progress was evident in the 
mother's efforts to kick a 4-year drug abuse problem. 
State ex rel. Children, Youth & Families Dep't v. Amy. Bi, 
2003-NMCA-017, 133 N.M. 136, 61 P.3d 845. 

Where parent left the children in the care of another, 
was involved in criminal activity, became unavailable due 
to parent's incarceration, substance abuse-was present in 
the home, and parent failed to maintain a relationship 
with the children, aggravating ¢ircumstances existed. 
State ex rel. Children, Youth & Families Dep't v. Wil- 
liam M., 2007-NMCA-055, 161 P.3d 262.00 | 

Where mother emphasized that she has not abused 
child and has not had an opportunity to actually demon- 
strate her parenting skills with child, and while true, the 
court: noted that she has had an opportunity to demon- 
strate her abilities with five older children, and her ad- 
mission’of involuntary termination of her parental rights 
to those older children operates as clear and convincing 
proof of that fact, while this fact is not determinative 
for a finding of abuse and neglect, it is considered an ag- 
gravated circumstance under the Abuse and Neglect Act 
in the context of termination of parental rights, State 
ex rel. Children, Youth & Families’ Dept: v. Shawna'C., 
2005-NMCA-066, 137 N.M.'687, 114 P.38d'367, 
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Stepfather as "custodian". — A stepfather meets the 
definition of "custodian" for purposes of the court's subject 
matter jurisdiction over him in a proceeding on a peti- 
tion alleging abuse or neglect of a child. In re Candice Y., 
2000-NMCA-035, 128 N.M. 813, 999 P.2d 1045, cert. de- 
nied, 129 N.M. 207, 4 P.3d 35. 

"Neglected". — Parent neglected children through par- 
ent's failure to be involved in the children's lives prior to 
parent's incarceration, failure to provide a safe and stable 
home by dealing drugs in the home, parent's decision to 
leave the children's home when they were very young, 
parent's decision to violate the terms of parent's probation 
resulting in parent's incarceration, and parent's failure to 
provide for the children or protect them from the other 
parent's neglect both prior to and during parent's incar- 
ceration, State ex rel. Children, Youth & Families Dep't v. 
William M., 2007-NMCA-055, 141 N.M. 765, 161 P.3d 262. 

Although low IQ, mental disability, or mental illness 
alone are not sufficient grounds for a finding of abuse or 
neglect where mother was unable to effectively parent due 
to her mental disorder and incapacity, this finding meets 
the definition of neglect under Subsection E(4) of this 
section. State ex rel. Children, Youth & Families Dept. v. 
Shawna C., 2005-NMCA-066, 187 N.M. 687, 114 P.3d 367. 

Evidence that a mother left her children in the care at 
their grandparents presented insufficient evidence to prove 
that mother was unfit to care for her children and failed to 
show that the children were "neglected" under Paragraph 
K(2), where mother left the children with the grandparents 
for extended periods of time but she visited them and had 
them to her various residences on a regular basis. Jn re 
Guardianship of Ashleigh R., 2002-NMCA-103, 132 N.M. 
772, 55 P.3d 984, cert. denied, 132 N.M. 732, 55 P.3d 428. 

Neglect of psychological needs. — The New Mexico 
Children's Code's definition of a "neglected child" is sub- 
ject to broad interpretation and arguably encompasses 
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situations where the child's psychological needs are ne- 
glected. Martinez v. Mafchir, 35 F.3d. 1486 (10th Cir. 1994). 

Definition of "sexual abuse" constitutional. — The 
definition of "sexual abuse" in this section is not unconsti- 
tutionally vague as applied to defendant's conduct which 
fit squarely within the specifically prohibited conduct, 
namely criminal sexual contact of a minor. In re Can- 
dice Y., 2000-NMCA-035, 128 N.M. 813, 999 P.2d 1045, 
cert. denied, 129 N.M. 207, 4 P.3d 35. 

Retardation evidence not required for ruling on 
neglect. — In a neglect proceeding, evidence that a child is 
severely retarded is not required for a ruling that the child is 
neglected. State ex rel. Health & Soc. Servs. Dep't v. Natural 
Father, 1979-NMCA-090, 93 N.M. 222, 598 P.2d 1182, 

Incarceration. — Even though incarceration alone 
is not an appropriate reason to terminate parental 
rights, where the father was convicted of the murder of 
the mother, his subsequent long-term incarceration was 
sufficient to establish that the child was neglected, and 
that termination of his parental rights was justified. 


. State ex rel. Children, Youth & Families Dep't v. Joe R., 


1997-NMSC-038, 123 N.M, 711, 945 P.2d 76. 

Law reviews. — For comment, "The Freedom of the 
Press vs. The Confidentiality Provisions in the New Mex- 
ico Children's Code," see 4 N.M.L. Rey. 119 (1973). 

For article, "Treating Children Under the New Mexico 
Mental Health and Developmental! Disabilities Code," see 
10 N.M.L. Rev. 279 (1980). 

For note, "Children's Code - Neglect - State ex rel. 
Health & Social Services Department vy, Natural Father," 
see 12 N.M.L. Rev. 505 (1982). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Power 
of court or other public agency to order medical treatment 
for child over parental objections not based on religious 
grounds, 97 A.L.R.3d 421, 


32A-4-3. Duty to report child abuse and child neglect; responsibility to 
investigate child abuse or neglect; penalty; notification of 


plan of care. 


A. Every person, including a licensed physician; a resident or an intern examining, attending or 
treating a child; a law enforcement officer; a judge presiding during a proceeding; a registered nurse; 
a visiting nurse; a school employee; a social worker acting in an official capacity; or a member of the 
clergy who has information that is not privileged as a matter of law, who knows or has a reasonable 
suspicion that a child is an abused or a neglected child shall report the matter immediately to: 

(1) alocal law enforcement agency; 

(2) the department; or: 

(3) a tribal law enforcement or social services agency for any Indian child residing in In- 
dian country. 

B. A law enforcement agency receiving the report shall immediately transmit the facts of the 
report and the name, address and phone number of the reporter by telephone to the department 
and shall transmit the same information in writing within forty-eight hours. The department shall 
immediately transmit the facts of the report and the name, address and phone number of the re- 
porter by telephone to a local law enforcement agency and shall transmit the same information in 
writing within forty-eight hours. The written report shall contain the names and addresses of the 
child and the child's parents, guardian or custodian, the child's age, the nature and extent of the 
child's injuries, including any evidence of previous injuries, and other information that the maker 
of the report believes might be helpful in establishing the cause of the injuries and the identity of 
the person responsible for the injuries. The written report shall be submitted upon a standardized 
form agreed to by the law enforcement agency and the department. 

C. The recipient of a report under Subsection A of this section shall take immediatesteps to 
ensure prompt investigation of the report. The investigation shall ensure that immediate steps are 
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taken to protect the health or welfare of the alleged abused or neglected child, as well as that of 
any other child under the same care who may be in danger of abuse or neglect. A local law enforce- 
ment officer trained in the investigation of child abuse and neglect is responsible for investigating 
reports of alleged child abuse or neglect at.schools, daycare facilities or child ‘care facilities. 

D. Ifthe child alleged to be abused or neglected is in the care or control of or in a facility admin- 
istratively connected to the department, the report shall be investigated by a local law enforcement, 
officer trained in the investigation of child abuse and neglect. The investigation shall ensure that 
immediate steps are taken to protect the health or welfare of the alleged abused or neglected child, 
as well as that of any other child under the same care who may be in danger of abuse or neglect. 

E. A law enforcement agency or the department shall have access to any of the records pertain- 
ing to a child abuse or neglect'case maintained by any of the persons enumerated in Subsection A 
of this section, except as otherwise provided in the Abuse and Neglect Act. 

F. A person who violates the provisions of Subsection A of this section is guilty of a misde- 
meanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 

G. A finding that a pregnant woman is using or abusing drugs made pursuant to an interview, 
self-report, clinical observation or routine toxicology screen shall not alone form a sufficient basis to 
report child abuse or neglect to the department pursuant to Subsection A of this section. A volunteer, 
contractor or staff of a hospital or freestanding birthing center shall not make.a report based solely 
on that finding and shall make a notification pursuant to Subsection H of this section. Nothing in this 
subsection shall be construed to prevent a person from reporting to the department a reasonable sus- 
picion that ‘a child is an abused or neglected child based on other criteria as defined by Section 32A- 
4-2 NMSA 1978, or a combination of criteria that includes a finding pursuant to this subsection. 

H. A volunteer, contractor or staff of a hospital or freestanding birthing center shall: 

(1). complete a written plan of care for a substance-exposed newborn as provided for by 
department rule and the Children's Code [Chapter 32A NMSA 1978]; and 

(2) provide notification to the department. Notification by a health care provider pursuant 
to this paragraph shall not be construed as a report of child abuse or neglect. 

I. As used in this section, "notification" means informing the department that a substance- 
exposed newborn was born and providing a copy of the plan of care that was created for the child; 
provided that notification shall comply with federal guidelines and shall not constitute a report of 
child abuse or neglect. 

J. As used in this section, "school employee" includes employees of'a school district or a public 
school. 


History: 1978 Comp., § 32A-4-3, enacted by Laws that is not privileged as a matter of law" following "an 


1993, ch. 77, § 97; 1997, ch. 34, § 2; 2003, ch. 189, § 1; official capacity"; substituted "agency" for "agencies" in 

2005, ch. 189, § 38; 2019, ch. 190, § 2; 2021, ch. 94, § 10, Paragaraph A(3); substituted "A, department office" for 
The 2021 amendment, effective June 18, 2021, de- "Any office of the department" preceding "receiving a re- 

fined "school employee" as used in this section; in Subsec- port" in Subsection B. 

tion A, after "visiting nurse; a", deleted "schoolteacher; a The 1997 amendment, effective July 1; 1997, inserted 

school official" and added "school employee"; and added "responsibility to investigate child abuse or neglect" in the 

Subsection J, section heading, deleted. "or persons" following "person" 

The 2019 amendment, effective June 14, 2019, provided ‘in the next-to-last sentence in Subsection B, substituted 
that a finding that a pregnant woman is using or abusing "alleged abused" for "abused" in the second sentence in 
drugs shall not alone form a sufficient basis to report child Subsection C and in the second sentence in Subsection 
abuse or neglect, required volunteers, contractors or staff D, added the third sentence in Subsection C, deleted for- 
of a hospital or freestanding birthing center to complete a © mer Subsection D relating to abuse or neglect of a child 
written plan of care for a substance-exposed newborn and while in the care of a'child care facility or family day care 
to provide notification to the children, youth and families home, redesignated former Subsections E to G as Subsec- 
department that a substance-exposed newborn was born; tions D to F, and substituted "by local law enforcement" 
in the section heading, after "penalty", added "notification for "through the office of the district a Spe at the end 
of plan of care"; added new Subsections G through I.’ of the first sentence in Subsection D. 

The 2005 amendment, effective June 17, 2005, de- 
leted the requirement in Subsections A and B that reports ‘ANNOTATIONS 
be made to the department office in the county where the 
child resides; and provided in Subsections C and D that Decisions under prior law, — In light,of the simi., 
a law enforcement officer trained in the investigation of larity of the provisions, annotations decided under former 
child abuse and neglect is responsible for investigating re- Section 32-1-15 NMSA 1978 have been included i ent the an- 
ports of abuse and neglect. notations to this section. 

The 2003: amendment, effective July 1, 2003, in Sub- Scope of duty to report child abuse. — The child 
section A, deleted "but not limited to" near the beginning, abuse reporting requirement of this section expressly 
inserted "or a member of the clergy who has information applies to "every person," and although the statute lists 
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specific occupational groups, the language of the statute 
expressly emphasizes that the list is not exclusive. State v. 
Strauch, 2015-NMSC-009, rev'g 2014-NMCA-020, ~ 

Statements made by an alleged child abuser to his 
social worker therapist, a mandated reporter under the 
Abuse and Neglect Act, are not protected from disclosure 
in a court proceeding as a result of the specific exception 
to the physician-patient and psychotherapist-patient 
evidentiary privilege in Rule 11-504(D)(4) NMRA, which 
provides that no privilege shall apply for confidential 
communications concerning any material that a social 
worker is required by law to report to a public employee 
or public agency. State v. Strauch, 2015-NMSC-009, rev'g 
2014-NMCA-020. 

"Official capacity" defined. — The language "acting 
in an official capacity" as set forth in. Subsection A of this 
section is synonymous. with acting in a "professional ca- 
pacity", and is used to distinguish between child abuse 
knowledge gained through activities in the listed occupa- 
tions and knowledge gained in other capacities. State v. 
Strauch, 2015-NMSC-009, rev'g 2014-NMCA-020. 

Scope of duty to report child abuse. — The statu- 
tory requirement to report child abuse does not apply 
to every person, but instead applies to the categories of 


people listed in Section 32A-4-3(A) NMSA 1979 and other « 


professionals or government officials who are likely to 
come into contact with abused and neglected children dur- 
ing the course of their professional work. State v. Strauch, 
2014-NMCA-020; cert. granted, 2014-NMCERT-001. 

Duty of social’ workers to report child’ abuse. 
— The mandatory reporting requirement’ set forth in 
Section 32A-4-3(A) NMSA 1978 applies principally to 
social workers in school and other governmental set- 
tings. State v. Strauch, 2014-NMCA-020, cert. granted, 
2014-NMCERT-001, 

Social worker acting as a private mental health 
provider. — Where defendant, who was charged with 


criminal sexual penetration of a minor, made confidential | 


communications to a licensed social worker during private 
counseling sessions for the purpose of diagnosis and treat- 
ment; and defendant's ex-spouse participated in the coun- 
seling sessions, defendant had the privilege pursuant to 
Rule 11-504 NMRA to-refuse to disclose and to prevent the 
social worker and defendant's ex-spouse from disclosing 
information defendant communicated during the counsel- 
ing sessions because the mandatory reporting require- 
ment in Section 32A-4-3(A) NMSA did not apply to the 
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social worker or to defendant's ex-spouse. State v. Strauch, 


2014-NMCA-020, cert. granted, 2014-NMCERT-001, 


Dismissals from human services department were 
in accordance with law and supported by substantial evi- 
dence, which included the failure to promptly report the 
alleged sexual abuse of a child to the proper authorities. 
Perkins v. Dep't of Human Servs., serial pa 148, 106 
N.M. 651, 748 P.2d 24. 

Requirement of ‘obnsiiltation" in Section 32-1- 
15 NMSA 1978 is not due process pre-deprivation 
hearing requirement, and plaintiff day-care center 
operator's constitutional right to due process was not 
violated by the human services department's transfer of 
state subsidized children to other facilities and suspen- 
sion’of federal funds pending completion of an investiga- 
tion. Rice v. Vigil, 642 F. Supp. 212 (D.N.M. 1986), aff'd 
sub nom. Rice v: N. M., 854 F.2d 13238 (10th Cir. 1988), 

Law reviews. — For:comment, "The Freedom of the 
Press vs. The Confidentiality Provisions in the New Mex- 
ico Children's Code," see 4 N.M.L. Rey, 119 (1973). 

For article,."Salt in the Wounds: Why Attorneys Should 
Not be Mandated Reporters of Child Abuse", see 36 N.M. 
L. Rev. 125 (2006). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 42 Am, 
Jur. 2d Infants § 16. 

Criminal liability for excessive or improper pumehient 
inflicted on child by parent, teacher, or one in loco paren- 
tis, 89 A.L.R.2d 396. 

Sexual abuse of child by parent as ground for termina- 
tion of parent's right to child, 58 A.L.R.3d 1074. 

Parent's involuntary confinement, or failure to care 
for child as result thereof, as evincing neglect, unfitness 


or the like in dependency or divestiture proceeding, 79 


A.L.R,3d 417, 

Admissibility, of expert medical testimony on battered 
child syndrome, 98 A.L.R.3d 306. 

Validity and construction of penal statute prohibiting 


‘child abuse; 1 A.L.R.4th 38. 


Validity, construction, and application of state statute 
requiring doctor or other person to report child abuse, 73 


~~ ALL.R.4th 782, 


Physical examination of child's body for evidence of 


-abuse as violative of Fourth Amendment or as raising 


Fourth Amendment issue, 93 A.L.R. Fed. 530, 
43 C.J.S. Infants § 14. 


32A-4- 4, Complaints; referral; eedstadihnaceees inquiry. 


A. Reports alleging neglect or, abuse shall be referred to the department, which shall conduct 
an investigation to determine the best interests of the child with regard to any action to be taken. 
The name and information regarding the person making the report shall not be disclosed absent 
the consent of the informant or a court order. 

B.., If a report alleging neglect or abuse.meets the criteria established. pursuant;to Section 32A- 
4-4,1 NMSA 1978, the department may assign the case to the multilevel response system. 

C.. During'the investigation of a report alleging neglect or abuse, the matter may be referred to 
another appropriate agency and conferences may be conducted for the purpose of effecting adjust- 
ments or agreements that will obviate the necessity for filing a petition. A representative of the 
department shall, at the initial time of contact with the party subject to the investigation, advise 
the party, of the reports or allegations made, in a manner that is:consistent with laws protecting 
the rights of the informant. The parties shall be advised of their basic rights and.no party may be 
compelled to appear at any conference, to produce any papers or to visit any place, The investiga- 
tion shall be completed within a reasonable period of time from the date the report was made, 

D.. After completion of the investigation on a neglect or abuse report, the department shall ei- 
ther recommend or refuse to recommend the filing of a petition. 
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E. When a child is taken into custody, the department shall file a petition within two days. Ifa 
petition is not filed in a timely manner, the child shall be released to the child's parent, bipeiei 


or custodian. 


History: 1978 Comp., § B2A-4.4, enacted by Laws 
1998, ch. 77, § 98; 2005, ch. 189, § 39; 2019, ch. 137, § 1. 

The 2019 amendment, effective July 1, 2020, provided 
the children, youth and families department with the au- 
thority to assign a case to the multilevel response system 
if a report alleging neglect or abuse meets the criteria of 
Section 82A-4-4.1 NMSA 1978; added new Subsection B 
and redesignated former Subsections B through D as Sub- 
sections C through E, respectively. 

The 2005 amendment, effective June 17, 2005, in Sub- 
section A, provided that the name and information regard- 
ing the person making the report shall not be disclosed 
absent the consent of the informant or a court order; in 
Subsection B, provided that a representative of the de- 
partment shall at the initial time of contact with a party, 
advise the party of the reports of allegations ina manner 


and in Subsection D, provided that when a child is taken 
into custody, the department shall file a petition within 
two days. 


ANNOTATIONS 


A third party has no standing to bring an abuse 
and neglect action. — Where the petitioner, who was 
the child's aunt by marriage, filed a petition for custody of 
the child; the child lived with the child's grandmother; the 
child's mother had consented to a kinship guardianship 
of the child to the grandmother; petitioner alleged that 
the child was abused by the grandmother and the mother; 
and the children, youth and families department found 
that the abuse allegations were unsubstantiated, the pe- 
titioner lacked standing to bring a custody case. Vescio v, 
Wolf, 2009-NMCA-129, 147 N.M. 874, 223 P.3d371. — 


that is consistent with the laws protecting the informant; 


32A-4-4.1. Multilevel response system. 


A. The department shall establish a multilevel response system to evaluate and provide ser- 
vices to a child or the family, relatives, caretakers or guardians of a child with respect to whom a 
report alleging neglect or abuse has been made. The multilevel response system may include an 
alternative to investigation upon completion of an evaluation that may be completed at intake by 
the department, the results of which indicate that there is no immediate concern for the child's 
safety; provided, however, that an investigation shall. be conducted for any report: 

(1) alleging sexual abuse of a child or serious or imminent harm to a child; 

(2) indicating a child fatality; | 

(8) requiring law enforcement involvement, as identified pursuant to rules promulgated 
by the department; or 

(4) requiring a specialized assessment or a traditional investigative approach, as deter- 
mined pursuant to rules promulgated by the department. 

B. The department may remove a case from the multilevel response system and conduct an 
investigation if imminent danger of serious harm to the child becomes evident. The department 
may reassign a case from investigation to the multilevel response system at the discretion of the 
department. 

C. For each family, including the child who is the subject of a report to the aenartnsGat and 
that child's relatives, caretakers or.guardians, that receives services under the multilevel response 
system, the department shall conduct a family assessment. Based on the results of the family as- 
sessment, the department may offer or provide referrals for counseling, training or other services 
aimed at addressing the underlying causative factors jeopardizing the safety or well-being of the 
child who is the subject of a report to the department. A family member, relative, caretaker or 
guardian may choose to accept or decline any services or programs offered under the multilevel 
response system; provided, however, that if a family member, relative, caretaker or guardian de- 
clines services, the department may choose to proceed with an investigation. 

D. The department shall employ licensed social workers to provide services to families, rela- 
tives, caretakers or guardians participating in the multilevel response system to the extent that 
licensed social workers are available for employment. 

E. The department may pilot the multilevel response system prior to statewide implementation: 

F. The department may limit implementation of the multilevel response system to areas of the 
state where appropriate services are available and operate — system within available state and 
federal resources. 

G. The department shall: 

(1) provide an annual report of system impleniadtattdd and outcomes to the legislative 
finance committee and the department of finance and administration as part of the department's 
budget submission; 
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(2) \arrange for an independent evaluation of the multilevel response system, including 
examining outcomes for child safety and well-being and cost-effectiveness; 
(8) incorporate the multilevel response system into the department's quality assurance 
review process; 
(4) develop performance measures, as provided in the Accountability in Government Act 
[Chapter 6, Article 3A NMSA 1978], for the multilevel response system; and 
(5) no later than July 1, 2022, if the department pilots or otherwise geographically limits 
the multilevel response system, submit a plan to the legislative finance committee and the depart- 
ment of finance and administration setting forth how the system could be expanded statewide, 
including a plan to address service availability, and identifying costs that would be incurred by the 
department. 

H. The department shall promulgate rules to implement the provisions of this section. 

“I. As used in this section, "family assessment" means a comprehensive, evidence-based as- 
sessment tool used by the department to determine the needs of a child and the child's family, 
relatives, caretakers or guardians at the time the department receives a report of child abuse and 
neglect, including an assessment of the likelihood of: 

(1) imminent danger to a child's well-being; 

(2) the child becoming an abused child or a neglected child: and 

(3) the strengths and needs of the child's family members, relatives, caretakers or guard- 
ians with respect to providing for the health and safety of the child. 


History: 1978 Comp., § 32A-4-4.1, enacted by Laws Effective dates. — Laws 2019, ch. 187, § 4 made Laws 
2019, ch. 137, § 2. 2019, ch. 137, § 2 effective July 1, 2020. 


32A-4-5. Admissibility of report in evidence; immunity of reporting 
person; investigation of report. 


A. In any proceeding alleging neglect or abuse under the Children's Code [32A-1-1 NMSA 
1978] resulting from a report required by Section 32A-4-3 NMSA 1978 or in any proceeding in 
which that report or any of its contents are sought to be introduced in evidence, the report or its 
contents or any other facts related thereto or to the condition of the child who is the subject of the 
report shall not be excluded on the ground that the matter is or may be the subject of a physician- 
patient privilege or similar privilege or rule against disclosure. 

B. Anyone reporting an instance of alleged child neglect or abuse or participating in a judicial 
proceeding brought as a result of a report required by Section 32A-4-3 NMSA 1978 is presumed to 
be acting in good faith and shall be immune from liability, civil or criminal, that might otherwise 
be incurred or imposed by the law, unless the person acted in bad faith or with malicious purpose. 

C. After properly verifying the identity of the public official, any school personnel or other per- 
son who has the duty to report child abuse pursuant to Section 32A-4-3 NMSA 1978 shall permit 
a member of a law enforcement agency, including tribal police officers, an employee of the district 
attorney's office, an investigative interviewer for a program described in Subsection E of this sec- 
tion or an employee of the department, to interview a child with respect to a report without the 
permission of the child's parent or guardian. Any person permitting an interview pursuant to this 
subsection is presumed to be acting in good faith and shall be immune from liability, civil or crimi- 
nal, that might otherwise be incurred or imposed by law, unless the person acted in bad faith or 
with malicious purpose. 

D. An investigation may be conducted by law enforcement, the district attorney's office, a pro- 
gram described in Subsection E of this section and the department. Interviews shall be conducted 
in a manner and place that protects the child and family from unnecessary trauma and embar- 
rassment. The investigating entity shall conduct the investigation in a manner that will protect 
the privacy of the child and the family, with the paramount consideration being the safety of the 
child. All interactions with child victims and child witnesses shall be conducted in a child-sensitive 
manner, taking into consideration the special needs of the child and the child's abilities, age and 
intellectual maturity. The interviews shall be conducted in a place where the child feels secure and 
in a language that the child uses and understands. 
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E.. Ifa community has:a program for child abuse investigation that includes an investigation 
interview of the alleged victim or child witness, the investigation may be conducted at a site desig- 
nated by the community program: The child abuse victim or child witness shall, when possible, be 
interviewed in an environment where the alleged abuse perpetrator will not be present. 

F.. Prior to interviewing a child, the department shall notify the parent or guardian of the child 
who is being interviewed, unless the department determines that notification would adversely af- 
fect the safety of the child about whom the report has been made or compromise the investigation. 


History: 1978 Comp., § 32A-4-5, enacted by Laws provided that prior to interviewing the child, the ea, 
1993, ch. 77, § 99; 1995, ch. 206, .§ 22; 2005, ch. 189, § eae shall notify the child's parent or guardian, unless 
40; 2009, ch, 239, § 34. notification would adversely affect the safety of the child 

The 2009 amendment, effective July 1, 2009, in Sub- or compromise the investigation. 
section D, added the last sentence; and in Subsection E, - The 1995 amendment, effective July 1, 1995, added 
after "alleged victim", added "or child witness"; and added "investigation of report" in the section heading, added "an 
the last sentence. employee of the district attorney's office, an investigative 

Applicability. — Laws 2009, ch. 239, § 71, provided © interviewer for a program described in Subsection E of 
that the, provisions of this act apply to all children this section" in Subsections C and D, and added Subsec- 
who, on July 1, 2009, are on release or are otherwise tion E. 
eligible to be placed on release as if the Juvenile Pub- 
lic Safety Advisory Board Act had been in effect at the : 5 ANNOTATIONS 


time they were placed on release or became eligible to Law reviews. — For comment, "The Freedom of the 


be reieaaed: Press vs: The Confidentiality Provisions in the New Mex- 
The 2005 amendment, effective June 17, 2005,in Sub-’ icy Children's Code," see 4 NML, Rev. 119 (1973). 


section C, deleted "custodian"; in Subsection D, provided Am. Jur. 2d, A.L.R. and C.J.S. references. — Va- 
that the investigating entity shall conduct the investi- lidity, construction, and application of statute limiting 


gation in a qo that will protect the privacy et the physician-patient privilege in judicial proceedings relat- 
child and the family with paramount consideration be- ing to child abuse or neglect, 44 A.L.R.4th 649. 
ing the safety of the child; and added Subsection F, which : 


32A-4-6. Taking into custody; penalty. 


A. Achild may be held or taken into custody: 

(1). by a law enforcement: officer when the officer has evidence giving rise to reasonable 
grounds to believe that the child is abused or neglected and that there is an immediate threat to 
the child's safety; provided that the law enforcement officer contacts the department to enable the 
department to conduct an on-site safety assessment to determine whether it is appropriate to take 
the child into immediate custody, except that a child may be taken into custody by a law enforce- 
ment officer without a protective services assessment being conducted if: 

(a) the child's parent, guardian or custodian has attempted, conspired to cause or 
caused great bodily harm to the child or great bodily harm or death to the child's sibling; 

(b)., the child's parent, guardian or custodian has attempted, conspired to cause or 
caused great bodily harm or death to another parent, ili or custodian of the child; » 

(c) the child has been abandoned; 

(d)_ the child is in need of emergency medical care: . 

(e). the department is not available to conduct a. safety assessment in a timely man- 

ner; or 

(f) the child is in imminent risk of abuse; or 

(2), by medical personnel when there are reasonable grounds to believe that the child has 
been injured as a result of abuse or neglect and that the child may be at risk of further injury if 
returned to the child's parent, guardian or custodian. The medical personnel shall hold the child 
until a law enforcement officer is available to take custody of the child pursuant to Paragraph (1) 
of this subsection. “e , 

B, _A child shall not be taken into protective custody solely on the grounds that the child's par- 
ent, guardian or custodian refuses to consent to the administration of a psychotropic medication 
to the child. 

C. When a child is taken into custody by law enforcement, the department is not compelled to 
place the child in an out-of-home placement and may release the child to the child's parent, guard- 
ian or custodian. ia 
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D. When a child is taken into custody, the department shall make active efforts to determine 
whether the child is an Indian child as required pursuant to the Indian Family oe fre Act 
[82A-28-1 to 32A-28-42 NMSA 1978]. | 

E. Any person who intentionally interferes writhi protection of a child, as provided by Site: 
tion A of this section, is guilty of a petty misdemeanor. 


History: 1978 Comp., § 32A-4-6, enacted by Laws the department", and added the remainder of the sen- 


1993, ch. 77, § 100; 2005, ch. 189, § 41; 2009, ch. 239, tence; and added Subsection B. 
§ 35; 2015, ch. 51, § 2; 2022, ch. 41, § 48. 
Cross references. — For the federal Indian Child Wel- The 2005 amendment, effective June 17, 2005, in Sub- 
fare Act of 1978, see 25 U.S.C. § 1901. section B, deleted "by the department". 
The 2022 amendment, effective July 1, 2022, removed 
a provision related to Indian children which is now cov- ANNOTATIONS 


ered by the Indian Family Protection Act; in Subsection 
D, after "shall make", deleted "reasonable" and added "ac- 
tive", and after "Indian child", added "as required pursu- 
ant to the Indian Family Protection Act"; and deleted for- fied immunity where they had a reasonable belief that 
mer Subsection E and redesignated former Subsection F a "sufficient emergency existed" to warrant taking the 


as Subsection E. hil into r 

The 2015 amendment, effective June- 19, 2015, pro- Weare titce ste tte Rey Gas dk Berpavider, 
haoe the taking of a child into protective custody solely Warrant required to enter home, — For the purpose 
on the basis that the child's parent, guardian or custodian of qualified immunity analysis, it is clearly established 
refuses to consent to the administration of a psychotropic that an officer could not enter a home without a warrant 
medication to the child; in Subsection A, Par agraph (2), absent exigent circumstances or an emergency situation. 
after "Subsection", deleted "A of this section"; and added Chavez v. Board of Cnty. Comm'rs 2001- NMC ‘A-065, 130 
Subsection B, and redesignated the succeeding subsec- N.M? 753, 31 P.3d 1027. ‘ 


tions accordingly. ivés 
: - ption to warrant requirement. — Implicit in 
The 2009 amendment, effective July 1, 2009, in Para- this section and other New Mexico authority is the rec- 
graph (1) of Subsection A, after when the officer has", ognition that a law enforcement officer may not intrude 
deleted language which provided that an officer who has on a person's reasonable expectation of privacy unless the 
reasonable grounds to believe a child is suffering from ill- officer has reasonable grounds to believe that immedi- 


Qualified immunity. — Social workers and a sher- 
iff who took temporary custody of children without pa- 
rental consent or a court order were entitled to quali- 


ness or injury as a result of abuse or neglect or has been eT ‘ TERED 
abandoned or is in danger could take the child into cus- mot ae y dnapenny starter : Se ae 
tody; and added the remainder of the sentence; added 2001-NMCA-065. 130 N.M. 753. 31 P.3d 1027. ; 
Subparagraphs (a) through (f) of Paragraph (1) of Subsec- Am, Jur, 2d, ALR. and CJS, references. — Con: 
tion A; in Paragraph (2) of Subsection A, in the last sen- struction and effect of statutes mandating consideration 
tence, after "custody of the child", deleted "or until a law of, or creating presumptions regarding, domestic violence 
enforcement officer has authorized release of the child to in awarding custody of children, 51 A.L.R.5th 241. 


32A-4-7. Release or delivery from custody. 


A. A person taking a child into custody shall, with all reasonable speed: 

(1) release the child to the child's parent, guardian or custodian and issue verbal counsel 
or warning as may be appropriate; or 

(2) deliver the child to the department or, in the case of a child who is believed to be suf- 
fering from a serious physical or mental condition or illness that requires prompt treatment or 
diagnosis, deliver the child to a medical facility. If a law enforcement officer delivers a child to a 
medical facility, the officer shall immediately notify the department that the child has been placed 
in the department's legal custody. 

B. When an alleged neglected or abused child is delivered to the department, a department 
caseworker shall review the need for placing the child in custody and shall release the child from 
custody unless custody is appropriate or has been ordered by the court. When a child is deliv- 
ered to a medical facility, a department caseworker shall review the need for retention of custody 
within a reasonable time after delivery of the child to the facility and shall release the child from 
custody unless custody is appropriate or has been ordered by the court. 

C. Ifa child is placed in the legal custody of the department and is not released to the child's 
parent, guardian or custodian, the department shall give written notice thereof as soon as pos- 
sible, and in no case later than twenty-four hours, to the child's parent, guardian or custodian 
together with a statement of the reason for taking the child into custody. ; 
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D. Reasonable efforts shall. be made to prevent or eliminate the need for removing the child 
from the child's home, with the paramount concern being the child's health and safety. In all cases 
when a child is taken into custody, the child shall be released to 'the child's parent, guardian or 
custodian, unless the department files a petition within two days from the date that.the child was 
taken into custody. 

E. The department may release the child at any time within the two- day period after the child 
was taken into custody if it is determined by the dovarkaat that release is appropriate or if re- 


lease has been ordered by the court. 


History: 1978 Comp., § 32A-4-7, enacted by Laws 
1993, ch. 77, § 101; 1999, ch. 77, § 4; 2005, ch. 189, § 42; 
2009, ch. 239, § 36. 

The 2009 amendment, effective July 1, 2009, in Para- 
graph (2) of Subsection A, in the first sentence, after "child 
tothe department", deleted "or to an appropriate shelter- 
care facility" and in the second sentence, after "delivers a 
child to", deleted "a shelter-care facility or"; in Subsection 
B, in the second sentence, after "child is delivered to", de- 
leted "an appropriate shelter-care facility or"; and added 
Subsection H. 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 


32A-4-8. Place of temporary custody. 


July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 2005 amendment, effective June 17, 2005; 
changed "custody" to "legal custody" in Subsections A(2) 
and C, 

The 1999 amendment, effective July 1, 1999, in Para- 
graph A(2), substituted “or" for "and" in the’first sentence, 
and inserted "or a medical facility" in the second sentence; 
in Subsection B, inserted "or medical facility" in the sec- 
ond sentence; and added. the first sentence of Subsec- 
tion D. 


A. Unless'a child alleged to be neglected or abused is also alleged or adjudicated delinquent: 
(1) ‘the child shall not be held in a jail or other facility intended or used for the incarcera- 
tion of adults charged with criminal Glenses or for the Se pig of children alleged to be delin- 


quent children; and 


(2) there shall be a preference that the child be placed in the home of a relative of the child 
when a relative is available to provide foster care; provided that: 

(a) ' placement witha relative is in the best interest of the child; _ 

(b) the relative signs a sworn statement that the relative will not return the child:to 
or allow unsupervised visits with the parent, guardian or custodian who is alleged to have commit- 
ted the abuse or neglect, unless otherwise directed by the department or the court; and 

(c) within three days of accepting custody of the child, the relative completes an ap- 
plication form for licensure to operate a foster home pursuant to the Children's Code. 

B. The department shall make reasonable efforts to locate a relative of the child to provide fos- 
ter care. If a relative is not available to provide foster care, the child may be placed in: 
(1) alicensed foster home or any home authorized under the law for the provision of foster 


care or group care or use as a protective residence; 


(2) a facility operated by a licensed child welfare services agency; or 
(3) a facility provided for in the Children's Shelter Care Act [32A-9-1 through s2AO- 7 


NMSA 1978]. 


History: 1978 Comp., § 32A-4-8, enacted by Laws 
1993, ch. 77, § 102; 2019, ch. 21, § 2. 

The 2019 amendment, effective June 14, 2019, es- 
tablished a preference that a child taken into tempo- 
rary protective custody be placed with a relative of the 
child when a relative is available to provide foster care, 


required relatives providing foster care. to initiate licens-.. 


ing procedures within three days of accepting custody of 
a child, and required the children, youth and families de- 
partment to make reasonable efforts to locate a relative 


of the child to provide foster care; deleted former Subsec- 


tion A and designated the formerly undesignated intro- 
ductory clause as Subsection A; in Paragraph A(1), after 
"delinquent children", deleted "but may be placed in the 


~- following community-based shelter care facilities", and 


added Paragraph A(2); added new subsection designation 
"B" and redesignated former Subsections B through D as 
Paragraphs B(1) through B(3), respectively; and in Sub- 
section B, added the introductory clause. 


32A-4-9. Indian child placement; preferences. 


A. An Indian child accepted for foster care or pre-adoptive placement shall be placed in the least 
restrictive setting that most closely approximates a family in which his special needs, if any, may be 
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met. The Indian child shall also be placed within reasonable proximity to the Indian child's home, 

taking into account any special needs of the Indian child. In any foster care or pre-adoptive place- 

ment, a preference shall be given, in the absence of good cause to the contrary, to a placement with: 
* (1) .a member of the Indian child's extended family; 


(2) a foster care home licensed, approved and specified by the Indian child's ttibes 


(3) an Indian foster care home licensed.or approved by an authorized non-Indian licensing 


authority; or 


(4) an institution for children approved by the Indian child's tribe or operated by an In- 

dian organization that has a program suitable to meet the Indian child's needs. 
B. When the placement preferences set forth in Subsection A of this section are not followed or 
if the Indian childis placed in an institution, a plan shall be developed 'to ensure that the Indian 


child's cultural ties are protected and fostered. 


History: 1978 Comp., § 32A-4-9, enacted by Laws 
1998, ch. 77, § 103. 


ANNOTATIONS 


The New Mexico Abuse and Neglect Act has in- 
corporated the federal Indian Child Welfare Act's 
placement preferences. — The New Mexico Abuse and 
Neglect Act has incorporated the federal Indian Child 
Welfare Act's placement preferences, the overarching con- 
cern of which is the maintenance of the family and tribal 
relationships existing in Indian homes. State ex rel. Chil- 
dren, Youth & Families Dep't v..\Casey J., 2015-NMCA-088. 

Determining "good cause" for deviating from 
placement preferences.'— Absent good cause to the 
contrary, foster care placement shall be with ‘the prefer- 
ences listed in this section. In determining whether good 
cause exists for deviating from the placement preferences, 
a court is required to examine the reasons for deviation in 
light of the prevailing social and cultural standards of the 
Indian community. The court must give primary consider- 
ation to the children's best interests, but must ensure that 
the constitutional and other legal rights of all the parties 
are considered, The party seeking to deviate from the 
placement preferences bears the burden of establishing 
the existence of good cause to do so, State ex rel. Children, 
Youth & Families Dep't v. Casey J., 2015-NMCA-088. 

Where Indian children were taken into custody and 
placed into foster care by the children, youth and families 
department (department) due to ongoing concerns related 
to each parent's issues with substance abuse and domes- 
tic violence, the district court did not err in finding that 
the federal Indian Child Welfare Act's (ICWA) placement 
preferences had not been followed, but that good cause 
existed to deviate from the ICWA placement preferences 


32A-4-10. Basic rights. 


based on evidence that the department was unable to find 
a suitable relative or Native American placement for chil- 
dren, that the department made active efforts to comply 
with the ICWA placement preferences, that there was no 
objection to the placement by the Navajo Nation, and that 
the children's cultural, physical, mental, and emotional 
needs were being addressed through the children's treat- 
ment plans, despite the unavailability of ICWA preferred 
placements. State ex rel. Children, Youth & Families Dep't 
v. Casey 'd., 2015-NMCA-088. 

Due process required. — Process is due when a 
proceeding affects or interferes with the parent-child re- 
lationship. Procedural due process rights are implicated 
when a person has been denied notice and an opportunity 
to be heard at a meaningful time and in a meaningful 
manner. State ex rel. Children, Youth & Families Dep't v. 
Casey ed. , 2015-NMCA-088. 

Where Indian children were taken into’custody and 
placed into foster care by the children, youth and families 
department (department) due to ongoing concerns related 
to each parent's issues with substance abuse and domes- 
tic violence, father's due process rights were not violated 
where father's claimed that his procedural due process 
rights were violated during a termination of, parental 
rights proceeding, but the claim was factually based on 
the: department's placement of children during the pen- 
dency of the neglect proceedings, rather than his notice 
and opportunity to participate in the termination pro- 
ceedings. State ex rel, Children, Youth & Families Dep't v. 
Casey.J., 2015-NMCA-088. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction and application of Indian Child Welfare Act of 
1978 (ICWA) (25 US.C.A. §§ 1901 et seq.) upon child cus- 
tody determinations, 89 A.L.R.5th 196. 


A. Achild subject to the provisions of the Children's Code [32A-1-1-NMSA 1978] is entitled to 
the same basic rights as an adult, except as otherwise provided in the Children's Code. 

-B, At the inception of an abuse or neglect proceeding, counsel shall be appointed for the parent, 
guardian or custodian of the child. The appointed counsel shall represent the parent, guardian or 
custodian who is named._as a party until an indigency determination is made at the custody hear- 
ing. Counsel shall. also be appointed if, in the court's discretion, pan ESBS of counsel is required 
in the interest of justice. 

C. At the inception of an abuse and neglect proceeding, the court shall biboint a guardian ad li- 
tem for a child under fourteen years of age. If the child is fourteen years of age or older, the court shall 
appoint an attorney for the child. No officer or employee of an agency that is vested with the legal 
custody of the child shall be appointed as guardian ad litem of or attorney for the child. Only an attor- 
ney with appropriate experience shall be appointed as guardian ad litem of or attorney for the child. 
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D. When reasonable and appropriate, the court shall appoint a guardian ad litem or attorney 
who is knowledgeable about the child's particular cultural background. 

E. When a child reaches fourteen years of age, the child's guardian ad litem shall continue as 
the child's attorney; provided that the court shall appoint a different attorney for the child if: 


(1) the child requests a different attorney; 


(2) the guardian ad litem requests to be removed; or 
(8) the court determines that the appointment of a different attorney is appropriate. 
‘. The court’shall assure that the child's guardian ad litem zealously represents the child's 
best interest and that the child's attorney zealously represents the child. 
G. A person afforded rights under the Children's Code shall be advised of those rights at that 
person's first appearance before the court on a petition under the Children's Code. 


History: 1978 Comp., § 32A-4-10, enacted by Laws 
1993, ch. 77, § 104; 2005, ch, 189, § 43. 

The 2005 amendment, effective June 17, 2005, in Sub- 
section B, provided that at the inception of an abuse or.ne- 
glect proceeding, counsel shall be appointed and that coun- 
sel shall represent the parent, guardian or custodian who 
is named as.a party; in Subsection C, provided that at the 
inception of a proceeding, the court shall appoint a guard- 
ian ad litem for a child under fourteen years of age and an 
attorney for a child who is fourteen year of age or-older and 
that only an attorney with appropriate experience shall 
be appointed as guardian ad litem of or as attorney for 
the child; added Subsection E, which provided that when 
a child reaches the age of fourteen, the child's guardian 
ad litem shall continue as the child's attorney, unless the 
court appoints a different attorney for the reasons stated 
in Paragraphs E(1) through.(3); and in Subsection F, pro- 
vided that the court shall assure that the child's guardian 
ad litem zealously represents the child's best interests and 
that the child's attorney zealously represents the child. 


ANNOTATIONS 


Exclusionary rule. — The purpose of the exclusion- 
ary rule is not served in an abuse and neglect proceed- 
ing whose focus is the health and safety of innocent chil- 
dren. State ex rel. Children, Youth & Families Dep't v. 
Michael T., 2007-NMCA-163, 143 N.M. 75, 172 P.3d 1287. 

Effective assistance of counsel. — Where notice 
of appeal from an adjudication of abuse and neglect is 
filed: late, the court will presume that counsel was inef- 
fective and accept jurisdiction over the appeal. State ex 
rel. Children, Youth & Families Dep't v. Amanda M., 
2006-NMCA-133, 140 N.M. 578, 144 P.38d 137. 

Judicial immunity. — Judicial immunity was devel- 
oped to preserve the "autonomy and integrity of the ju- 
diciary" so that "persons who are integral to the judicial 
process are able to perform their functions without the 
intimidating effect of potential lawsuits." The court bears 
the statutory responsibility in children's court proceed- 
ings for appointing counsel, ensuring the competence of 
counsel, and for permitting counsel to withdraw. As a re- 
sult, these are judicial and not administrative functions 
and there is absolute immunity. Hunnicutt v. Sewell, 
2009-NMCA-121, 147 N.M. 272, 219 P.3d 529. 

A parent has standing'to assert the child's right 
to counsel in a termination of parental rights proceeding. 
State ex rel. Children, Youth & Families Dep't v, John R., 
2009-NMCA-025, 145 N.M. 636, 203 P.3d 167. 

Failure to appoint counsel. — The failure of the court 
to appoint counsel for a child who has turned fourteen 


32A-4-11. Use immunity. 


years of age during the pendency of a termination of pa- 
rental rights proceeding is reversible error if the guardian 
ad litem appointed for the child requests to be removed. 
State ex rel, Children, Youth & Families Dep't v. John R., 
2009-NMCA-025, 145 N.M. 636, 203 P.3d 167. 

The district court violated parent's statutory right 
to counsel. — Where the children, youth and families de- 
partment (CYFD) filed an abuse and neglect petition, al- 
leging that appellant, (mother) neglected her two-month 
old-child, and where CYFD moved to terminate mother's 
parental rights to all four of her children, and where the 
district court held a termination of parental rights trial, 
during which mother's court-appointed counsel asked to 
withdraw from representation, asserting that mother did 
not want the attorney's representation, and where the dis- 
trict court, without ever asking mother directly whether 
she intended to waive her right to counsel, proceeded 
with the trial as if mother waived her right to counsel, 
mother's statutory right to counsel was violated because 
the record is devoid of evidence indicating that mother 
waived her right to counsel, much less that she did so in 
an, intelligent and knowing manner. Moreover, the lack 
of appointed counsel prejudiced mother because she was 
unable to effectively contest the allegations levied against 
her and lacked the ability to challenge the admissibility 
of evidence that the district court relied.on in deciding to 
terminate mother's parental rights. State ex rel. CYFD v. 
Maisie Y., 2021-NMCA-023, overruling in part State ex rel. 
CYFD v, Yodell B,, 2016-NMCA-029, 367 P.3d 881. 

Children's court's failure to appoint guardian not 
jurisdictional. — In a proceeding to terminate a minor 
mother's parental rights, the failure of the children's court 
to appoint a guardian ad litem for the mother did not de- 
prive the court of jurisdiction since the court appointed 
counsel to represent her pursuant to Rule 1-017C NMRA. 
State ex rel. Children, Youth & Families Dep't v. Lilli L., 
1996-NMCA-014, 121 N.M. 376, 911 P.2d 884. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
of indigent parent to appointed counsel in proceed- 
ing for involuntary termination of parental rights, 92 
A.L.R.5th 379. 

Law reviews. — For note and comment, "Attorneys for 
Children in Abuse and Neglect Proceedings: Implications 
for Professional Ethics and Pending Cases", see 36 N.M. L. 
Rev. 533 (2006). 

For comment, "Incorporating the Law of Criminal Pro- 
cedure in Termination of Parental Rights Cases: Giving 
Children a Voice through Matthews v. Eldridge", see 32 


~ N.M. L, Rev 143 (2002). 


A. At any stage of a proceeding under the Abuse and Neglect Act, the children's court attorney 
may apply for use immunity for a respondent for in-court testimony. The in-court testimony of an 
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immunized respondent shall not be used against that respondent in a criminal prosecution; pro- 
vided, however, that the respondent may be prosecuted for perjury that occurs during the respon- 
dent's testimony in children's court. 

B. Atany stage of a proceeding under the Abuse and Neglect Act, the children's court attorney 
may apply for use immunity for any records, documents or other physical objects produced by the 
immunized respondent in that children's court proceeding, production of which was compelled by 
a court order. 

C. At any stage of a proceeding under the Abuse and Neglect Act, the children's court attorney 
may apply for use immunity for a respondent for any statement that a respondent makes in the 
course of a court-ordered psychological evaluation or treatment program to the professional des- 
ignated by the department in furtherance of the court's order. Such immunity shall attach only to 
those statements made during the course of the actual evaluation or treatment and specifically 
does not attach to statements made to other department employees, agents or other representa- 
tives in the course of the investigation of alleged child abuse or neglect. 

D. Any other information available to the professional designated by the department to per- 
form the court-ordered evaluation or treatment shall not be the subject of any application or order 
for immunity. 

E. Allimmunized statements referred to in Subsection C that are subsequently reduced to writ- 
ing shall be deleted before any report is released to law enforcement officers or district attorneys. 

F. Use immunity orders shall not be entered nunc pro tunc. 

G. The children's court attorney shall request a hearing on any application for immunity and 
shall give at least forty-eight hours notice to all parties and to the district attorney for the county 
in which the alleged abuse or neglect occurred. The district attorney shall have standing to object 
to the order for immunity. 


History: 1978 Comp., § 32A-4-11, enacted by Laws 
1998, ch. 77, § 105. 


32A-4-12, Protective orders. 


A. At any stage of a proceeding under the Abuse and Neglect Act, the children's court attorney 
may apply to the court for a protective order restricting the release of immunized testimony, im- 
munized verbal statements for the purpose of psychological evaluation or treatment, or records, 
documents or other physical objects produced by an immunized respondent pursuant to a court 
order. The protective order shall apply to any person, except as designated by court order. The pur- 
pose of the protective order is to allow the respondents to engage in evaluation and treatment pro- 
grams as ordered by the court and to ensure that any statement by the respondents will remain 
privileged and confidential and will not be divulged to any other person, including law enforce- 
ment officers and district attorneys. 

B. The children's court attorney shall apply for the protective order and request a hearing, and 
shall give at least forty-eight hours notice to all parties and to the district attorney for the county 
in which the alleged abuse or neglect occurred. The district.attorney shall have standing to object 
to the protective order. 

C. After the hearing, the court may issue a protective order, if issuance of the order will rea- 
sonably assist in the delivery of diagnostic and therapeutic services to the respondent and the 
respondent is otherwise likely to refuse to make statements on the basis of his privilege against 
self-incrimination. 


History: 1978 Comp., § 32A-4-12, enacted by Laws 
1993, ch. 77, § 106. 


32A-4-13. Contempt power. 


A.» At any stage of a proceeding under the Abuse and Neglect Act, the court shall have the 
power and authority to issue orders to compel the appearance of witnesses, the giving of testimony 
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and production of evidence by witnesses, including any party. Production of evidence includes an 
order to a respondent to undergo a psychological diagnostic evaluation and treatment. 

B. Failure or refusal to obey the court's order may be punished by the court as contempt: A 
claim that giving testimony or producing evidence might tend to incriminate the person who is the 
subject of the order shall not excuse the person from complying with the court's order. 

C,.. The children's court attorney shall make application to the court to compel amen with 


the orders of the see 


Bist ups 1978 Comp., § 82A-4-138, enacted by Laws 
1993, ch. 77, § 107. 


| ANNOTATIONS 


Contempt power in New Mexico. — Courts have 
inherent power and statutory authority to impose re- 
medial or punitive sanctions for contempt of court. Con- 
tempts of court can be civil or criminal, and the major 
factor in determining how to classify a particular con- 
tempt is the purpose for which the power is exercised. 
Criminal contempt proceedings are instituted to punish 
completed acts of disobedience that have threatened the 
authority and dignity of the court. Civil contempt is re- 
medial in nature and serves to.preserve and enforce the 
rights of private parties to suits and to compel obedience 
to the orders of the court. State v. ex rel. CYFD v. Mercer- 
Smith, ahah 005, rev'g 2015-NMCA-093, 356 P.3d 
26. 

Courts, must exercise contempt power consistent 
with the purposes of civil or criminal contempt. — 
Consistent with the various purposes for which a court 
may exercise its contempt power, a court may impose pu- 
nitive sanctions for criminal contempt, remedial sanctions 
for civil contempt, or both. The court may not, however, 
impose penalties on a person who has not been afforded 
the protections of the criminal law. State v. ex rel, CYFD 
v. Mercer-Smith, 2019-NMSC-005, rev'g 2015-NMCA-093, 
356 P.3d 26. 

District court did not exercise its contempt power 
consistent with purpose of civil:contempt. — In a 
ciyil contempt. proceeding, where the district court found 
the children, youth and families department (CYFD) in 
contempt of court for attempting to circumvent the court's 
order in placing two children that had been adjudicated 
to be abused, the acts of which effectively eliminated 
the likelihood of reconciliation between the children and 
their parents, the district court's order holding CYFD in 
contempt for violating the placement decision and im- 
posing compensatory damages and costs was an abuse 
of discretion, because the district court had previously 
found that CYFD had no duty to support reconciliation 
and the court-had refused the, parents’ proposed finding 
that the placements might undermine future. prospects 
for reconciliation between the children and their parents, 
Because efforts toward reunification and’ reconciliation 
were no longer being required by the district court, and 
were therefore not a goal of any treatment plan, the pur- 
pose for which the district court exercised its contempt 


power was not remedial in nature and therefore cannot’ 


be upheld as.a valid exercise of civil contempt power. State 
v. ex rel, CYFD v, Mercer-Smith, 2019-NMSC-005, rev'g 
2015-NMCA-093, 356 P.3d 26. 

District courts have inherent power to sanction 
for contempt. — The district court has inherent power 
to sanction for contempt, The contempt power is necessary 
to allow courts to regulate their docket, promote judicial 
efficiency, and deter frivolous filings, and it has long been 
recognized that a court must be able to command the 
obedience of litigants and their attorneys if it is to per- 
form its judicial functions, State ex rel. Children, Youth & 


The district court properly invoked its inherent power 
to sanction for contempt where the children, youth and 
families department (CYFD), in an abuse and neglect case 
involving foster placement of children, engaged in activity 
and took direct actions that were in contempt of the dis- 
trict court's placement order and where parents suffered 
injuries caused by CYFD's contemptuous conduct, includ- 
ing past and future emotional distress, loss of enjoyment 
of life, and psychological expenses, State ex rel, Children, 
Youth & Families Dep't. v. Mercer-Smith, 2015-NMCA-093, 
rev'd by 2019-NMSC-005. 

Civil contempt distinguished from criminal con- 
tempt. — Contempts. procedurally are either civil or 
criminal in nature. Where the primary purpose is to pre- 
serve the court's authority and to punish for disobedience 
of its orders, the contempt is criminal. Where the primary 
purpose is to provide a remedy for an injured suitor and 
to coerce compliance with an order, the contempt is civil. 
The elements necessary for a finding of civil contempt 
are (1) knowledge of the court's order, and (2) an ability 
to comply, Intent is not an essential element of contempt, 
but because knowledge of the district court's order is a 
prerequisite to contempt, the district court's order must 
not be ambiguous, State ex rel. Children, Youth & Fami- 
lies Dep't. v. Mercer-Smith, 2015-NMCA-093, rev'd by 
2019-NMSC-005. 

Sufficient evidence to support court's finding of 
contemptuous conduct, — Where the children, youth 
and families department (CYFD) defied a placement or- 
der issued by the district court in an abuse and neglect 
case involving foster placement of two children (children) 
in the custody of CYFD, the evidence was sufficient to sup- 
port the district court's ‘findings that CYFD engaged in ac- 
tivity and took direct actions that were in contempt of the 
placement order where evidence was presented that the 
placement order prohibited CYFD from placing children 
with their former counselors from a group home where 
the children were receiving treatment, because the dis- 
trict court was concerned that placement of the children 


with their former counselors created dual relationships 


Families Dep't. v, Mercer-Smith, 2015-NMCA-093, rev'd 


2019-NMSC-005. 
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that are forbidden by the code of ethics for counselors and 
therapists due to the risk of the therapists confusing their 
roles in children's lives, that the limitations in the place- 
ment order issued by the district court were understood by 
CYFD, that CYFD nevertheless arranged for children to 
spend the majority of their waking hours either in school 
or with the former counselors, and that the amount of con- 
tact between the children and the former counselors was 
tantamount to, placement in the counselors' homes, thus 
violating the placement order. State ex rel. Children, Youth 
& Families Dep't. v. Mercer-Smith, 2015- NMCA-093, rev'd 
by 2019-NMSC-005., 

Damages for civil contempt. — Cupoenp ate dam- 
ages for civil contempt serve to make reparation to the 
injured party and restore the parties to the position they 
would have held had the court's order been obeyed. The 
district court does not have discretion to deny compen- 
satory damages if established with reasonable certainty. 
State ex rel. Children, Youth & Families Dep't. v. Mercer- 
Smith, 2015-NMCA-098, rev'd by 2019-NMSC-005. 

Where district court found that the parents of two chil- 


dren in the custody of the children, youth and families 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


82A-4-14 


department satisfied their burden of proving a violation of 
a court order, proximate cause, and damages, the parents 
were entitled to judgment for recovery of those damages. 
State ex rel. Children, Youth & Families Dep't. v. Mercer- 
Smith, 2015-NMCA-093, rev'd by 2019-NMSC-005. 
Sufficient evidence to support district court's 
award of damages for civil contempt. — Where the 
children, youth and families department (CYFD) defied a 
placement order issued by the district court in an abuse 
and neglect case involving foster placement of two chil- 
dren (children) in the custody of CYFD, the evidence was 
sufficient to support the district court's award of dam- 
ages to compensate children's parents for damage done 
to their chances of reconciliation with their daughters, 
where the evidence established that reconciliation be- 
tween the children and parents was a goal and that that 


there were viable prospects for reconciliation prior to the’ 


32A-4-14, Change in placement. 
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placement order, that an expert in psychology submitted 
a letter to the district court prior to the placement hear- 
ing, and later admitted at the damages hearing, stating 
that any possibility of future reconciliation with the chil- 
dren and their parents would be significantly lessened if 
they were to reside with the children's former counselors, 
that CYFD nevertheless arranged for children to spend 
the majority of their waking hours either in school or with 
the former counselors, an amount of contact that was tan- 
tamount-to placement in the counselors' homes, and that 
the parents of children suffered injuries and other harms 
caused by CYFD's contemptuous conduct, including past 
and future emotional distress, loss of enjoyment of life 
and psychological expenses. State ex rel. Children, Youth 
& Families Dep't. v. Mercer-Smith, 2015- NMCA-093, rev'd 
by 2019-NMSC-005. 


A. When the child's placement is changed, including a return to the child's home, written no- 
tice of the factual grounds supporting the change in placement shall be sent to the child's guardian 
ad litem or attorney, all parties, the child's CASA, the child's foster parents and the court ten days 
prior to the placement change, unless an emergency situation requires moving the child prior to 
sending notice. 

B. When the child, by and through the child's guardian ad litem or attorney, files a motion 
and requests a court hearing to contest the proposed change, the department shall not change the 
child's placement pending the results of the court hearing, unless an emergency requires changing 
the child's placement prior to the hearing. 

C. When a child's placement is changed without prior notice as provided for in Subsection A 
of this section, written notice shall be sent to the child's guardian ad litem or attorney, all parties, 
the child's CASA, the child's foster parents and the court within three days after the placement 
change. 

D. Written notice is not required for removal of a child from temporary emergency care, emer- 
gency foster care or respite care. The department shall provide oral notification of the removal to 
the child's guardian ad litem or attorney. 

E. Notice need not be given to the parties, other than the child, or to the court when placement 
is changed at the request of the child's foster parents or substitute care provider. Notice shall be 
given to the child's guardian ad litem or attorney. 


History: 1978 Comp., § 32A-4-14, enacted by Laws 
1993, ch. 77, § 108; 2005, ch. 189, § 44; 2009, ch. 239, § 
37. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section A, after "written notice", added "of the factual 
grounds supporting the change in placement" and after 
"guardian ad litem", added "or attorney"; in Subsection 
B, after "When the", added "child, by and through" and 
after "guardian ad litem", added "or attorney, files a mo- 
tion and"; and in Subsections C and D, after "guardian ad 
litem", added "or attorney". 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 


July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 2005 amendment, effective June 17, 2005, in Sub- 
section E, provided that notice need not be given to the 
parties other than the child or to the court when place- 
ment is changed at the request of the child's foster par- 
ents, but notice shall be given to the child's guardian ad 
litem or attorney. 


32A-4-15. Petition; authorization to file. 


A petition alleging neglect or abuse shall not be filed unless the children's court attorney has 
determined and endorsed upon the petition that the filing of the petition is in the best interests 
of the child. The children's court attorney shall, upon request of a person authorizing the filing of 
a petition, furnish legal services in connection with the authorization and preparation of the peti- 
tion and the representation of the petitioner if the petitioner so requests. 
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History: 1978 Comp., § 32A-4-15, enacted by Laws 
1998, ch..77, § 109. 


32A-4-16, Ex-parte custody orders. 


A. At the time a petition is filed or any time thereafter, the children's court or the district court 
may. issue an ex-parte.custody order upon a sworn written statement of facts showing probable 
cause exists to believe that the child is abused or neglected and that custody under the criteria set 
forth in Section 32-4-16 [32A-4-18] NMSA 1978 is necessary. 

B.. The ex-parte custody order shall be served on the respondent by a person authorized to 
serve arrest warrants and:shall direct the officer to take custody of the child and deliver him to a 
place designated by the court. | 

C. The Rules of Evidence do not apply to the issuance of an ex-parte custody order. 


History: 1978 Comp., § 32A-4-16, enacted by Laws Cross references, — For the applicability of the Rules 
1998, ch. 77, § 110. of Evidence, see Rule 11-1101 NMRA. ' 


32A-4-17, Summons; content. 


In addition to the requirements set forth in Section 32-1-11 [32A-1-12] NMSA 1978, in abuse 
and neglect proceedings, the summons shall clearly state that the proceeding could ultimately re- 
sult in termination of the respondents’ parental rights. 


History: 1978 Comp., § 32A-4-17, enacted by Laws 
1993, ch. 77, § 111. 


32A-4-17. 1. Notice to grandparents and relatives. 


Within thirty days after a child is taken into custody by law enforcement, or when the depart- 
ment files a petition seeking legal custody of the child, whichever occurs first, the department shall 
exercise due diligence and make reasonable efforts to identify and provide notice to all grandpar- 
ents; all parents of a sibling of the child, when the parent has legal custody of the sibling; and 
other adult relatives of the child, including adult relatives suggested by the parents, unless such 
notice would be contrary to the best interests of the child due to family or domestic violence. The 
notice shall; 

A. specify that the child has been or is being removed from the custody of the parent or parents 
of the child; 

Bay cexplain the options the relative has under federal, state or other law to participate in the 
care and placement of the child, including | any options that may be lost by failing to respond to the 
notice; 

C,. describe the requirements for becoming a foster family home and the additional services 
and support that are available for children placed in such a home; and 

D. ‘set out the dates of any currently scheduled court hearings that involve the child. 


History: 1978 Comp., § 32A-4-17.1, enacted by IV, § 23, was effective May 18, 2016; 90 days after the ad- 
Laws 2016, ch. 54, § 3. journment of the legislature. 

Effective dates. — Laws 2016, ch. 54 contained no ef- ) 
fective date provision, but, pursuant to N.M. Const., art. 


32A-4-18. Custody hearings; time limitations; notice; probable cause. 


_ A. When a child alleged to he neglected or abused has been placed in the legal custody of the 
department or the department has petitioned the court for temporary custody, a custody hearing 
shall be held within ten days from the date the petition is filed to determine if the child should 
remain in or-be placed in the department's custody pending adjudication. Upon written request of 
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the respondent, the hearing may be held earlier, but in no event shall the hearing be held sooner 
than two days after the date the petition was filed. 

B. The parent, guardian or custodian of the child alleged to be abused or neglected shall be 
given reasonable notice of the time and place of the custody hearing. 

C. At the custody hearing, the court shall return legal custody of the child to the child's sabia 
guardian or custodian unless probable cause exists to believe that: 

(1) the child is suffering from an illness or injury, and the parent, guardian or custodian is 

not providing adequate care for the child; 
(2) the child is in immediate danger from the child's surroundings and removal from those 
surroundings is necessary for the child's safety or well-being; 

(3) ’ the child will be subject to injury by others if not placed in the custody of the depart- 
ment; 

(4). there has been an abandonment of the child by: the child's parent, guardian or custo 
dian; or 

(5) the parent, pai eae or custodian is not able or willing to provide adequate supervision 
and care for the child. 

D. At the conclusion of the custody hearing, if the Sire HStaPMHas that probable cause exists 
pursuant to Subsection C of this section, the court may: 

(1) return legal custody of the child to the child's parent, guardian or custodian upon such 
conditions as will reasonably ensure the safety and well-being of the child, including protective 
supervision or maintenance at home by the department or participation in programs or services 
aimed at addressing the underlying causative factors that impact the safety or well-being of the 
child; or 

(2) award legal custody of the child to the department. 

E. Reasonable efforts shall be made to preserve and reunify the family, with the paramount 
concern being the child's health and safety. When the department determines that the home of an 
adult relative of the child meets all relevant child protection and licensing standards and place- 
ment in the home would be in the best interest of the child, the department shall give a preference 
to placement of the child in that home. The department shall make reasonable efforts to conduct 
home studies on appropriate relatives who express an interest in providing placement for the 
child. 

F. At the conclusion of the custody hearing, if the court determines that probable cause does 
not exist pursuant to Subsection C of this section, the court shall: 

(1) retain jurisdiction and, unless the court permits otherwise, order that the respondent 
and child remain in the jurisdiction of the court pending the adjudication; 

(2) return legal custody of the child to the child's parent, guardian or custodian with condi- 
tions to provide:for the safety and well-being of the child; and 

(3) order that the child's parent, guardian or custodian allow the child necessary contact 
with the child's guardian ad litem or attorney. 

G. At the conclusion of the custody hearing, the court may order'the respondent or the child 
alleged to be neglected or abused, or both, to undergo appropriate diagnostic examinations or 
evaluations. If the court determines that probable cause does not exist, the court may order the re- 
spondent or the child alleged to be neglected or abused, or both, to undergo appropriate diagnostic 
examinations or evaluations as necessary to protect the child's best interests, based upon the alle- 
gations in the petition and the evidence presented at the custody hearing. Copies of any diagnostic 
or evaluation reports ordered by the court shall be provided to the parties at least five days before 
the adjudicatory hearing is scheduled. The reports shall not be sent to the court. 

H. The Rules of Evidence shall not apply to custody hearings. 

I.. Notwithstanding any other provision of law, a party aggrieved by an order entered pursuant 
to this section shall be permitted to file an immediate appeal as a matter of right. If the order ap- 
pealed from grants the legal custody of the child to or withholds it from one or more of the parties 
to the appeal, the appeal shall be expedited and shall be heard at the earliest practicable time. 
While an appeal pursuant to this section is pending, the court shall have jurisdiction to take fur- 
ther action in the case pursuant to Subsection B of Section 32A-1-17 NMSA 1978. 
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History: 1978 Comp., § 32A-4-18, enacted by Laws 
1993, ch. 77, § 112; 1999, ch. 77, § 5; 2005, ch. 189, § 45; 
2009, ch. 289, § 38; 2014, ch. 69, § 1; 2016, ch. 54, § 4; 
2019, ch. 187. § 3; 2019, ch. 137, § 3; 2022, ch. 41, § 49. 

Cross references. — For the applicability of the Rules 
of Evidence, see Rule 11-1101 NMRA. 

For the federal Indian Child Welfare Act of 1978, see 25 

U.S.C. § 1901, et seq. 

The 2022 amendment, effective Subs 1, 2022, removed 
a provision related to Indian children which i is now cov- 
ered by the Indian Family Protection Act; and deleted 
Subsection J. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 

The 2019 amendment, effective July 1, 2020, autho- 
rized. the district court, upon a finding that probable cause 
exists to believe that abuse or neglect has occurred, to 
order participation in programs or services aimed at ad- 
dressing the underlying causes of the abuse or neglect; 
in Subsection D, in Paragraph D(1), after "supervision", 
added "or maintenance at home", and after "the depart- 
ment", added "or participation in programs or services 


CHILDREN'S CODE 


32A-4-19 


aimed at addressing the underlying causative factors that 
impact the safety or well-being of the child". 

The 2016 amendment, effective May 18, 2016, estab- 
lished a preference for placement of a child in the home of 
an adult relative; in Subsection E, after the first sentence, 
added the remainder of the subsection. 

The 2014 amendment, effective July 1, 2014, provided 
for immediate appeals as of pal ie from a custody order; 
and added Subsection I. 

The 2009 amendment, effective July. 1, 2009, added 
Subsection F; in Subsection G, added the second sentence; 
and added Subsection I. 

The 2005 amendment, effective June 17, 2005, in Sub- 
section A, changed "taken into custody" to "placed in the le- 
gal custody"; in Subsection C, changed "release of the child" 
to "return legal custody of the child"; and in Subsection D, 
provided that if the court determines that probable cause 
exists pursuant to Subsection C, the court may return le- 
gal custody of the child to his parent, guardian or custodian 
upon conditions that include protective supervision by the 
department or award legal custody to the department and 
deletes the former provision concerning visitation rights. 

The 1999 amendment, effective July 1, 1999, added 
the undesignated paragraph following Subsection D(2). 


32A-4-19. Adjudicatory hearings; time limitations. 


A. The adjudicatory hearing in a neglect or abuse proceeding shall be commenced within sixty 
days after the date of service on the respondent. 
B. Prior to the adjudicatory hearing, all parties to the hearing shall attend a mandatory meet- 
ing and attempt to settle issues attendant to the adjudicatory hearing and develop a proposed 


treatment plan that serves the child's best interest. 


C. The children's court attorney shall represent the state at the adjudicatory hearing. 
D. When the adjudicatory hearing on any petition is not commenced within the time period 
specified in Subsection. A of this section or within the period of any extension granted, the petition 


shall be dismissed with prejudice. 


History: 1978 Comp., § 32A-4-19, enacted by Laws 
1993, ch. 77, § 113; 1997, ch. 34, § 3; 2009, ch. 239, § 39. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section A, after "sixty days after the", deleted "latest of the 
following dates:"; deleted Paragraphs (1) through (3) of 
Subsection A, which listed: the date the petition is served 
on the respondent; the date the trial court orders a mis- 
trial or a new trial; and the date a mandate in an appeal 
or order disposing of the appeal is filed; and added "date of 
service on the respondent". 

Applicability. — Laws 2009, ch: 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "sixty days" for "ninety days" in the introductory 
paragraph of Subsection A, added Subsection B, and re- 
designated former Subsections B and C as Subsections C 
and D. 


ANNOTATIONS 


Rule 10-343 NMRA controls dismissal for failure 
to meet time limitations. — Section 32A-4-19 NMSA 
1978 is procedural. Rule 10-343 NMRA, which allows the 
court discretion to dismiss for the failure to meet time 
limit requirements, prevails over Section 32A-4-19 NMSA 


Failure to timely adjudicate petition. — Where the 
children, youth and families department (CYFD) filed 
an abuse and neglect petition alleging that mother was 
homeless and had left child in father's care, that mother 
tested positive for certain controlled substances, and 
that the conditions in father's home were dangerous, and 
where there was reason to know that the child was an In- 
dian child as set forth in the federal Indian Child Wel- 
fare Act, 25 U.S.C, 8§ 1901-1963, the district court did not 
err in granting parents' motion to dismiss the case with 
prejudice for failure to timely commence the adjudicatory 
hearing or in denying CYFD's motion for an extension of 
time, because this section mandates that adjudicatory 
hearings be commenced within sixty days from the date 
parents are served with an abuse and neglect petition, 
and the oral motion to dismiss occurred more than 100 
days after parents were served; Rule 10-343 NMRA does 
not allow the district court to consider a motion for an ex- 
tension after the ten-day grace period has expired: State 
ex rel.. CYFD v, Tanisha G., 2019-NMCA-067. 

Violation of federal Indian Child Welfare Act of 
1978. — Where the parent, who was a member of the Na- 
vajo nation, consented at a temporary custody hearing to 
the temporary custody of the child by CYFD; in the tem- 
porary custody order, the parent stipulated to a finding 
that clear and convincing evidence existed to believe that 
continued custody of the child by the parent or a guardian 


_ was likely to result in serious emotional or physical dam- 


1978, State ex rel. Children, Youth & Families Dep't v.Ar- . 


thur C., 2011-NMCA-022, 149 N.M. 472, 251 P.3d 729. 
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age to the child; the parent contested CYFD's permanent 
custody of the child at the adjudicatory hearing; CYFD 
did not put on any evidence to establish that continued 
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custody of the child by the parent or an Indian custodian 
was likely to result in serious emotional or physical dam- 
age to the child as required by the federal Indian Child 
Welfare Act, 25 U.S.C. §§ 1901-1963 (2006), at either the 
temporary custody hearing or at the adjudicatory hear- 
ing, the adjudication of neglect was not based on sufficient 
evidence. State of N.M. ex rel. Children, Youth & Families 
Dep't v. Marlene C., 2009-NMCA-058, 146 N.M. 588, 212 
P.3d 1142, aff'd, State ex rel, Children, Youth & Families 
Dep't v. Marlene. C., 2011-NMSC-005, 149 N.M. 315, 248 
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Findings required at adjudication stage. — In a 
contested adjudication to which ICWA [Indian Child Wel- 
fare Act] applies, the district court must always make the 
findings of fact required under § 1912(d) and (e) of ICWA 
at the adjudication stage, founded either on evidence of 
record or admissions supported by a factual basis. State 
ex rel. Children, Youth & Families Dep't v. Marlene C., 
2011-NMSC-005, 149 N.M. 315, 248 P.3d 863. 

Law reviews. — For comment, "Incorporating the Law 
of Criminal Procedure in Termination of Parental Rights 


Cases: Giving Children a Voice Through Matthews v. EI- 


P.3d 863. ; 
dridge", see 32 N.M. L. Rev. 143 (2006). 


32A-4-20. Conduct of hearings; findings; dismissal; dispositional 
matters; penalty. 


A. The proceedings shall be recorded by stenographic notes or by electronic, mechanical or 
other appropriate means. 

B. All abuse and neglect hearings shall be closed to the general public. 

C. Only the parties, their counsel, witnesses and other persons approved by the court may be 
present at a closed hearing. The foster parent, preadoptive parent or relative providing care for 
the child shall be given notice and an opportunity to be heard at the dispositional phase. Those 
other persons the‘court finds to have a proper interest in the case or in the work of the court may 
be admitted by the court to closed hearings on the condition that they refrain from divulging any 
information that would identify the child or family involved in the proceedings. 

D. Accredited representatives of the news media shall be allowed to be present at closed hear- 
ings, subject to the condition that they refrain from divulging information that would identify any 
child involved in the proceedings or the parent, guardian or custodian of that child and subject to en- 
abling regulations as the court finds necessary for the maintenance of order and decorum and for the 
furtherance of the purposes of the Children's Code. A child who is the subject of an abuse and neglect 
proceeding and is present at a hearing may object to the presence of the media. The court may ex- 
clude the media if it finds that the presence of the media is contrary to the best interests of the child. 

EK. Ifthe court finds that it is in the best interest of a child under fourteen years of age, the 
child may be excluded from a hearing under the Abuse and Neglect Act. A child fourteen years of 
age or older may be excluded from a hearing only if the court makes a finding that there is a com- 
pelling reason to exclude the child and states the factual basis for the finding. 

F. Those persons or parties granted admission to a closed hearing who intentionally divulge 
information in violation of this section are guilty of a petty misdemeanor. 

G.. The court shall determine if the allegations of the petition are admitted or denied. If the 
allegations are denied, the court shall proceed to hear evidence on the petition. The court, after 
hearing all of the evidence bearing on the allegations of neglect or abuse, shall make and record its 
findings on whether the child is a neglected child, an abused child or both. If the petition alleges 
that the parent, guardian or custodian has subjected the child to aggravated circumstances, then 
the ‘court shall also make and record its findings on whether the aggravated circumstances have 
been proven. 

H. Ifthe court finds on the basis of a valid admission of the allegations of the petition or on the 
basis of clear and convincing evidence, competent, material and relevant in nature, that the child 
is neglected or abused, the court shall enter an order finding that the child is neglected or abused 
and may proceed immediately or at a postponed hearing to make disposition of the case. If the 
court does not find that the child is neglected or abused, the court shall.dismiss the petition and 
may refer the family to the department for appropriate services. 

I. A party aggrieved by an order entered pursuant to Subsection H of this section may file an 
immediate appeal to the court of appeals. 

J. In that part of the hearings held under the Children's Code on dispositional issues, all relevant 
and. material evidence helpful in determining the questions presented, including oral and written 
reports, may be received by the court and may be relied upon to the extent of its probative value even 
though not competent had it been offered during the part of the hearings on adjudicatory issues. 
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K. On the court's motion or that of a party, the court may continue the hearing on the petition 
for a period not to exceed thirty days to receive reports and other evidence in connection with dis- 
position. The court shall continue the hearing pending the receipt of the predisposition study and 
report if that document has not been prepared and received. During any continuances under this 
subsection, the court shall make an appropriate order for legal eRe, 


History: 1978 Comp., § 82Ax4-20, enacted by Laws 
1998, ch. 77, §: 114; 1997, ch. 34, § 4; 1999, ch. 77, § 6; 
2005, ch. 189, § 46; 2009, ch. 239, § 40; 2014, ch. 69, § 2. 

The 2014 amendment, effective July 1, 2014, provided 
for immediate appeals as of right from an order of neglect 
or abuse; in Subsection H, in the first sentence, after "ne- 
glected or abused, the court", added "shall enter an order 
finding that the child is neglected or abused and"; and 
added Subsection I. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section D, added the last sentence. 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 2005 amendment, effective June 17, 2005, in Sub- 
section E, provided that a child under fourteen years of 


age may be excluded from a hearing and that a child four- - 


teen years of age or older may be excluded from a hearing 
only if there is a compelling reason. 

The 1999 amendment, effective July 1, 1999; added 
the second sentence in Subsection C and the last sentence 
in Subsection G. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "period not to exceed thirty days" for "reasonable 
time" in the first sentence in Subsection J. 


ANNOTATIONS 


Standing to contest dismissal of petition against 
co-respondent, — A co-respondent does not have stand- 
ing to contest the dismissal of an abuse and neglect peti- 
tion against the other co-respondent. State ex rel. Children, 
Youth & Families Dep't v. Jeremy N., 2008-NMCA-146, 145 
N.M, 198, 195 P.3d 365, cert. denied, 2008-NMCERT-009, 
145 N.M. 257, 196 P.3d 488, 

Where the main issue at the adjudicatory pro- 
ceeding is the cause of the child's injuries and where 
there is an increased risk of an erroneous deprivation of 
the parent's interest without the appointment of an ex- 
pert to determine if there is an alternative cause of the 
child's injuries, an indigent parent is entitled to the ap- 
pointment. of an. expert witness at the state's expense. 
State ex. rel., Children, Youth & Families Dep't v. Kath- 
leen D.C., 2007-NMSC-018, 141 N.M. 535, 157 P.3d 714. 

Departmental custody continued until final deter- 
mination made. — In a proceeding on an abuse and ne- 
glect petition filed by the children, youth and families de- 
partment, the trial court had authority to continue custody 
of the children in the Department until determination of 
proper placement, and the Children's Court had authority 


under Siulisobtiol J to make necessary findings and conclu- 
sions with regard to the father's fitness to be a legal custo- 
dian. State ex rel. Children, Youth & Families Dep't v. A.H., 
1997-NMCA-118, 124 N.M. 244, 947 P.2d 1064. 

Authority of court to exclude media. — Even 
though the conditioning of media access on a requirement 
that the.press refrain from. divulging information that 
would identify a child, parent, guardian, or custodian, 
could not be met in a highly publicized child abuse and 
neglect case, the children's court was within its discretion 
under Subsection D to decide whether to allow the media 
to attend the proceedings. Albuquerque Journal v, Jewell, 
2001-NMSC-005, 180 N.M: 64, 17 P.3d 437. 

Hearsay statements. — Admission of child's hear- 
say statements did not. violate .parents' constitutional 
rights to due process at the adjudicatory hearing where 
parents received proper notice of department's intent to 
use the child's statements, they were each represented 
by able attorneys who argued vigorously on their behalf 
and carefully cross-examined department's witnesses 
about the reliability and credibility of the child's state- 
ments, and a guardian ad litem had been appointed for 
the child. State ex rel. Children, Youth &.Families Dept. 
v. Frank G., 2005-NMCA-026, 137 N.M. 187, 108 P.3d 548, 
aff'd, 2006-NMSC-019, 189 N.M. 459, 134 P.3d 746." 

Final appealable order. — Abuse and neglect adjudi- 
cation is a final, appealable order, State ex rel., Children, 
Youth & Families Dept. v. Frank G., 2005-NMCA-026, 137 
N.M. 187, 108 P.3d 543, aff'd, 2006-NMSC- 019, 139 NM. 
459, 134 P.3d 746, re 

Jurisdiction pending appeal. -—— While appeal. of 
abuse and neglect adjudication is pending, the children's 
court has jurisdiction to take further action in the case. 
State ex rel. Children, Youth & Families Dept. v. Frank G., 
2005-NMCA-026, 137 N.M., 187, 108. P.3d)543, aff'd, 
2006-NMSC-019, 139 N.M. 459, 134 P.3d 746. 

Doctrine of claim preclusion inapplicable to 
non-adversarial administrative child abuse inves- 
tigation. — Where plaintiff challenged, on res judicata 
grounds, the children, youth and families department's 
(CYFD) authority to conduct ‘a child protective services 
investigation and to issue investigative decisions against 
him after agreeing to dismiss plaintiff from abuse and 
neglect proceedings with prejudice, the doctrine of claim 
preclusion did not apply to the substantiation investi- 
gation, which is a non-adversarial administrative in- 
vestigation conducted by a CYFD employee, because it 
would have been contrary to law for CYFD to carry out 
its non-adversarial substantiation investigation and 
documentation requirements during an adversarial pro- 
ceeding in children's court. State ex rel. CYFD v. Scott C., 
2016-NMCA-012, cert. denied, 2016-NMCERT-001. 


32A-4-21. Neglect or abuse predisposition studies, reports and 


examinations. 


t 


A. Prior to holding a dispositional Hedi the court shall direct that a predisposition study 
and report be submitted in writing to the court by the department. . 
B. The predisposition study bis sent an ins to Subsection A of this section shall contain the 


FoNowrtts information: 
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(1) a statement of the specific reasons for intervention by the department or for placing 
the child in the department's custody and a statement of the parent's ability to care for the child 
in the parent's home without causing harm to the child; 

(2) a statement of howan intervention plan is designed to achieve placement of the child 
in the least restrictive setting available, consistent with the best interests and special needs of the 
child, including a statement of the likely harm the child may suffer as a result of being removed 
from the parent's home, including emotional harm that may result due to separation from the 
child's parents, and a statement of how the intervention plan is designed to place the child in close 
proximity to the parent's home without causing harm to the child due to separation from parents, 
siblings or any other person who may significantly affect'the child's best interest; - 

(3) the wishes of the child as to the child's custodian; 

(4) astatement of the efforts the department has made to identify and locate all grandpar- 
ents and other relatives and to conduct home studies on any appropriate relative expressing an 
interest in providing care for the child, and a statement as to whether the child has a family mem- 
ber who, subsequent to study by the department, is determined to be qualified to care for the child; 

(5) a description of services offered to the child, the child's family and the child's foster 
care family and a summary of reasonable efforts made to prevent removal of the child from the 
child's family or reasonable efforts made to reunite the child with the child's family; 

(6) a description of the home or facility in which the child is od and the CAM Mh 
ness of the child's placement; 

(7) the results of any diagnostic examination or deéludiion ordered at the vrais: Heaviaa: 

(8) astatement of the child's medical and educational background; 

(9) acase plan that sets forth steps to ensure that the child's physical, medical, cultural, 
psychological and educational needs are met and that sets forth services to be provided to the child 
and the child's parents to facilitate permanent placement of the child in the parent's home; 

(10) for children sixteen years of age and older, a plan for developing the specific skills the 
child requires for successful transition into independent living as an adult; regardless of a 
the child is returned to the child's parent's home; 

(11) acase plan that sets forth steps to ensure that the child's educational needs are met 
and, for a child fourteen years of age or older, a case plan that specifically sets forth the child's 
educational and post-secondary goals; and 

(12) a description of the child's foster care placement and whether it is appropriate in 
terms of the educational setting and proximity to the school the child was enrolled in at the time 
of the placement, including plans for travel for the child to remain in the school in which the child 
was enrolled at the time of placement, if reasonable and in the child's best interest. 

C. A copy of the predisposition report shall be provided by the department to counsel for all 
parties five days before the dispositional hearing. 

D. Ifthe child is an adjudicated abused child, any temporary custody orders shall remain in effect 
until the court has received and considered the predispositional study at the dispositional hearing. 


History: 1978 Comp., § 32A-4-21, enacted by Laws 
1993, ch. 77, § 115; 1997, ch. 34, § 5; 2009, ch. 239, § 41; 
2016, ch. 54, § 5; 2022, ch. 41, § 50. 

Cross references. — For the federal Indian Child Wel- 
fare Act, see 25 U.S.C. § 1901. 


The 2022 amendment, effective July 1, 2022, removed 


a provision related to Indian children which is now coy- 
ered by the Indian Family Protection Act; and in Subsec- 
tion B, deleted former Paragraph B(9) and redesignated 
former Paragraphs B(10) through B(13) as Paragraphs 
B(9) through B(12), respectively. 

The 2016 amendment, effective May 18, 2016, 
amended the required contents of predisposition studies; 


in Subsection B, Paragraph (4), added "a statement of the 
efforts the department has' made to identify and locate all 
grandparents and other relatives and to, conduct home 
studies on any appropriate relative expressing an inter- 
est in providing care for the child, and a statement as to", 
and, in Paragraphs (9), (10) and (12),deleted "treatment" 
and added "case". 

The 2009 amendment, effective July 1, 2009, added 
Paragraphs (12) and (13) of Subsection B. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "report be submitted" for "report be made" in Sub- 
section A ly rewrote Subsection B. 


32A-4-22. Disposition of adjudicated abused or neglected child. 


A. If not held in conjunction with the adjudicatory hearing, the dispositional hearing shall be 
commenced within thirty days after the conclusion of the adjudicatory hearing. At the conclusion 
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of the dispositional hearing, the court: shall:make and include in the iis positions judgment its 
findings on the following: 

(1) the interaction and interralatiohihin of the child: with the child's ane siblings and 
any other person who may significantly affect the child's best interest; 

(2).. the child's adjustment to the,child's home, school and community; 

(3) » the mental-and physical health of all individuals involved; 

(4) the wishes of the child as to the child's placement; 

(5). the wishes of the child's parent, guardian or custodian as to the child's custody; 

(6), whether reasonable efforts:have been made by the department to identify, locate and 
give notice to all grandparents and other relatives'and to conduct home studies on any appropriate 
relative who expresses an interest in providing care for the child. If the court finds that reasonable 
efforts in these areas have not been made; the court, may, make supplemental orders as necessary 
and may reconsider the matter at.the initial judicial review and subsequent periodic review. hear- 
ings; . ) / . 
(7) whether consideration has been given to the child's familial identity and connections; 
(8) whether,there exists.a relative of the,child or other individual who, after study by the 
department, is found to be qualified to receive and care for the child; 

(9) the availability of services reeommended.in the case plan prepared as a part of the pre- 
disposition study in accordance with the provisions.of Section 32A-4-21 NMSA 1978; 

(10) the ability of the parent to care for the child in the home so that no harm will result 
to the child; - . 

(11) whether reasonable efforts were made by the department rt prevent removal of the 
child from the home prior to placement in substitute care and whether reasonable efforts were 
made to attempt reunification ofthe child with the natural parent; and 

(12) whether reasonable efforts were made by the department to place siblings in custody 
together, unless such joint placement would be contrary to the safety or well-being of any of the 
siblings.in custody; and whether any siblings not jointly placed have been provided reasonable 
visitation or other ongoing interaction, unless visitation or, other ongoing interaction would be 
contrary to the safety or well-being of any of the siblings. 

-B.. Ifa child is found to be neglected or abused, the court may enter its judgment making any 
of the following dispositions to protect the welfare of the child: 

(1). _permit the child to remain with the child's parent, guardian or custodian, subject to 
those conditions and limitations the court may. prescribe; 

(2) place the child under protective supervision of the department; or 

(3) transfer legal custody of the child to ‘one of the following: " 

(a) the noncustodial parent, if it is found to be in the child's best interest; or 
(b) the department. 

C. Ifa child is found to be neglected or abused, in aie dispositional ladoeae the court shall 
also order the. department to implement and the child's parent, guardian or.custodian to cooper- 
ate with any case plan approved by the court. Reasonable efforts shall be made to preserve and 
reunify the family, with the paramount concern being the child's health and safety. The court may 
determine that reasonable efforts are not required to be made when the court finds that: 

(1) _ the efforts would be futile; or 

(2). the parent, guardian or custodian has subjected the child to aggravated circumstances. 

D. Any parent; guardian or custodian of a child who is placed in the legal custody of the de- 
partment or other person pursuant to Subsection B of this section shall have reasonable rights of 
visitation with the child as determined.by the: court, unless the court finds that the best interests 
of the child preclude any visitation. 

E. The court may order reasonable visitation between a child mianet in the custody of the de- 
partment and the child's siblings or any other person who may significantly affect the child's best 
interest, if the court finds the visitation to be in the child's best interest. 

F. Unless a child found to be neglected or abused is also found to, be delinquent, the child shall 
not be confined in an institution established for the long-term care and rehabilitation of delin- 
quent children. 
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‘G. When the court vests legal custody in an agency, institution or department, the court shall 
transmit with the dispositional judgment copies of the clinical reports, the predisposition study 
and report and any other information it has pertinent to the care and treatment of the child. 

H» Prior to a child being placed in the custody or protective supervision of the department, the 
department shall be provided with reasonable oral or written notification and an opportunity to 
be heard. At any hearing held pursuant to this subsection, the department may appear as a party. 

I, When the court determines pursuant to Subsection C of this section that no reasonable ef- 
forts at reunification are required, the court shall conduct, within thirty days, a permanency hear- 
ing as described in Section 32A-4-25.1 NMSA 1978. Reasonable efforts shall be made to implement 
and finalize the permanency plan in a timely manner. 


History: 1978 Comp., § 32A-4-22, enacted by Laws 
1993, ch. 77, § 116; 1997, ch. 34, § 6; 1999, ch..77, 8 7; 
2005, ch. 189, § 47; 2009, ch. 239, § 42; 2016, ch, 54, § 6; 
2022, ch, 41, § 51.- 

Cross references. — For the federal Indian Child Wel- 
fare Act, see 25 U.S.C. § 1901. 

The 2022 amendment, effective July 1, 2022, removed 
provisions related to Indian children which are now coy- 
ered by the Indian Family Protection Act; in Subsection A, 
deleted Paragraph A(13); and deleted former Subsection 
I and redesignated former Subjection J as Subsection I. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 

The 2016 amendment, effective May 18, 2016, re- 
quired the children's court to include in its findings on 
disposition whether reasonable efforts to identify and 
locate grandparents and other relatives have been made 
and whether consideration has been given to the child's 
familial identity and connections; in Subsection A, added 
new Paragraphs (6) and (7) and redesignated the succeed- 
ing paragraphs accordingly, in Paragraph (9), after "rec- 
ommended in the", deleted "treatment" and added "case", 
in Paragraph (11), after each occurrence of "efforts were", 
deleted "used" and added "made", and in Paragraph (13), 
after "the Indian child's", deleted "treatment" and added 
"case"; in Subsection B, Paragraph (3), after."the child to", 
deleted "any" and added POEs in Subparagraph B(3)(a), 
after the semicolon, added "or", deleted Subparagraphs 
B(8)(b) and (c) and added new oh Net cali B(8)(b); and 
in Subsection C, in the introductory paragraph, after "co- 
operate with any", deleted "treatment" and added "case". 

The 2009 amendment, effective July 1, 2009, added 
Paragraph (10) of Subsection A 

The 2005 amendment, effective June 17, 2005, in 
Subsection A(4), changed "his custodian" to, "the child's 
placement"; and deleted former Subsection C(3), which 
provided that the court may determine that reasonable ef- 
forts are not required to preserve and reunify the family 
if the parental rights of the parent to a sibling of the child 


_ have been terminated involuntarily. 


The 1999 amendment, effective July 1, 1999, in Sub- 
section C, added the last two sentences in the introduc- 
tory language and added Paragraphs (1) through (3); and 
added Subsection J. 

The 1997 amendment, effective July 1, 1997, added 
the first sentence in Subsection A, substituted "32A-4-21" 
for "32-4-19" in Paragraph A(7) and made minor stylistic 
changes in Paragraph A(9) and Subparagraph B(3)(a). 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-34 NMSA 1978 have been included in the an- 
notations to this section. 

Dismissal of proceedings as to one narent — 
Where the district court determined that the mother had 
abused her child; the court dismissed abuse and neglect 


proceedings against the father; the court determined that 
placement of the child with the father was in the best in- 
terests of the child, the CYFD ceased to have the author- 
ity to maintain custody of the child and the mother did 
not have a liberty interest in continuing the course of her 
treatment program with the CYFD. State ex rel. Children, 
Youth & Families Dep't v. Lisa A,, 2008-NMCA-087, 144 
N.M. 324, 187 P.3d 189. 

Grandparent visitation rights. — The Abuse and 
Neglect Act does not grant a grandparent unfettered visi- 
tation, particularly after an adoption proceeding has oc- 
curred. State ex rel. Children, Youth & Families Dep't v. 
Senaida C., 2008-NMCA-007, 143 N.M. 335, 176 P.3d 324. 

Standard of review. — The district court did not err 
when it used the arbitrary and capricious standard to 
review CYFD's denial of a grandmother's right of place- 
ment, State ex rel. Children, Youth & Families Dep't v. Se- 
naida C., 2008-NMCA-007, 143 N.M. 335, 176.P.3d 324. 

Mootness. — In adjudications of neglect or abuse, be- 
cause the issue of sufficiency of the evidence is capable 
of repetition, but may evade appellate review, the appeal 
of an abuse or neglect adjudication challenging the suffi- 
ciency of the evidence is not rendered moot by the district 
court's dismissal of the underlying case while the adjudi- 
cation is on appeal, State ex rel., Children, Youth & Fami- 
lies Dep't v. Amanda H., 2007-NMCA-029, 141 N.M. 299, 
154.P.3d 674. 

No unconstitutional delegation of legislative 
power. — Since the provisions relating to the meaning 
of "neglected child" are to be defined and applied by a 
court and not the department of human services, there is 
no unconstitutional, standardless delegation of legislative 
power to a state agency. State ex rel. Health & Soc. Servs. 
Dep't v. Natural Father, 1979-NMCA-090, 93 N.M. 222, 
598 P.2d 1182. 

Court can make child its ward before further dis- 
position. — District court could make a child which it 
found to be dependent and neglected its ward and thereaf- 
ter make such disposition of the child as in its considered 
judgment was in the child's best interests. N.M. Dep't of 
Pub. Welfare v.. Cromer, 1948-NMSC-046, 52 N.M. 331, 197 
P.2d 902. 

Court not bound by any prearranged disposition 
by agency. — District court was not bound by any pre- 
arranged disposition of child by the department of public 
welfare (now human services department) since place- 
ment in any home was to be with consent of the court, 
and the welfare of the child was the court's paramount 
consideration. N.M. Dep't of Pub. Welfare v. Cromer, 


-/1948-NMSC-046, 52 N.M. 331, 197 P.2d 902. . 
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Adoption proceeding may not be circumvented, 
— Proceedings to determine if a child is dependent and 
neglected may not be used to circumvent an adoption 
proceeding, but where the court has announced its deci- 
sion denying the petition to adopt, the welfare and best 
interest of the child are of paramount consideration. Her- 
man v. McIver, 1959-NMSC-055, 66 N.M: 36, 341 P.2d 
457. 
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Parental right to custody can be taken away. 
— The state's claim that parental rights to custody of a 
child in need of supervision cannot be taken away absent 


a showing of incompetence on the part of the parent or — 


parents is an overly narrow reading of this statute, which 
makes no such requirement. Jn re Doe, 1975-NMCA-131, 
88 N.M. 505, 542 P.2d 1195. 

"Reasonable efforts". — Sections 32A-4-2C, 32A-4- 
22C, and 32A-4-28B(2) NMSA 1978 are constitutional fa- 


cially and as applied to a mother, whose parental rights . 


were terminated without the state making reasonable ef- 
forts toward family reunification, where the mother had 
previously had parental rights terminated as to another 
child and no progress was evident in the mother's efforts 
to kick a 4-year drug abuse problem. State ex rel. Chil- 
dren, Youth & Families Dep't v. Amy B., 2003-NMCA-017, 
133 N.M. 136, 61 P.3d 845. 

Enrollment of a child as a member of an Indian 
tribe. — Where the department filed an abuse and neglect 
petition and sought to terminate the parent's parental 
rights to three children, prior to trial, the department was 
aware that the parent and the children were eligible for 
enrollment in the Navajo Nation, that the parent had un- 
dertaken efforts to enroll the parent and the children, and 
that the parent was delayed in the enrollment process due 
to unique circumstances; the department made no efforts 
to facilitate the enrollment of the children; prior to trial, 
the parent requested a continuance to permit the parent to 
complete the enrollment process; and the district court de- 
nied the continuance on the ground that the parent and the 
children were not enrolled in the Navajo Nation and sub- 
sequently terminated the parent's parental rights, the dis- 
trict court erred in terminating the parent's parental rights 
before the department had fulfilled its obligations under 
Subsection I of Section 32A-4-22 NMSA 1978 to pursue the 
enrollment of the children in the Navajo Nation. State ex 
rel. CYFD v. Marsalee P., 2013-NMCA-062, 302 P.3d 761. 

Department's duty to investigate whether a child 
in its custody is eligible for enrollment as a member 
of an Indian tribe. — In termination of parental rights 
proceeding, the children, youth and families department 
(CYFD) complied with the mandate of 32A-4-22(I1) NMSA 
1978, where CYFD attempted to obtain evidence on moth- 
er's genealogy, had many conversations with mother to 
gather information on her lineage in which mother was 
not cooperative, requested mother's birth certificate on 
numerous occasions, but mother failed to produce the 
document, attempted to obtain mother's birth certificate 
through a state agency, unsuccessfully attempted to re- 
trieve father's birth certificate and certificate of Indian 
blood from father and paternal grandmother, contacted 
the vital records department of the Navajo Nation, and 
worked with other entities within the Navajo Nation and 
the southern Ute tribe to determine if children were eli- 
gible for enrollment as a member of an Indian tribe. State 
ex rel. CYFD v. Nathan H., 2016-NMCA-043, cert. denied. 
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Court vested with broad discretion in placement 

of minors. — The court. did not violate the spirit and in- 
tent of the Children's Code by placing a 16-year-old girl in 
the custody of a woman who had helped to rear her and 
had been found to be a positive influence over her where 
the child felt compelled to run away from her mother's 
household and would in all likelihood continue to refuse 
to live with her mother since the children's court is vested 
with a broad discretion in hearing and deciding matters 
under it. In re Doe, 1975-NMCA-131, 88 N.M. 505, 542 
P2d 3195, 
' Effect of agency not studying qualifications of 
individual awarded custody. — Contentions that 
no agency designated by the court had made a study of 
the qualifications of the woman awarded custody of a 
16-year-old girl in need of supervision were never raised 
at the probation revocation hearing, and in awarding cus- 
tody the court impliedly found the woman qualified to 
have custody of the girl. In re Doe, 1975-NMCA-131, 88 
N.M. 505, 542 P:2d 1196. 

Counsel of record entitled to notice of subsequent 
termination action. — The human services department 
was required to serve a parent's attorney with notice of 
the department's action to terminate parental rights, 
when the attorney was representing him in a separate ne- 
glect action before the children's court. Ronald v. State ex 
rel. Human Servs, Dep't, 1990-NMSC-071, 110 N.M. 454, 
797 P.2d 248. 

Adoption of child requires notice to parents. — It 
is impossible to declare a child to be dependent and ne- 
glected and then place the child for adoption without no- 
tice to the parents. 1959-60 Op. Att'y Gen. No. 59-59, 

District judge has no authority to sign adoption 
consents after declaring child dependent and ne- 
glected. 1959-60 Op. Att'y Gen. No. 59-59. 

Law reviews. — For comment, "The Freedom of the 
Press vs. The Confidentiality Provisions in the New Mex- 
ico Children's Code," see 4 N.M.L. Rey. 119 (1973). 

For article, "Child Welfare Under the Indian Child Wel- 
fare Act of 1978; A New Mexico Focus, "see 10 N.MLL. Rev. 
413 (1980). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Power 
of court or other public agency to order medical treatment 
for child over parental objections not based on religious 
grounds, 97 A.L.R.3d 421. 

Validity of state statute providing for termination of pa- 
rental rights, 22 A.L.R.4th 774. 

Attorneys' fees awards in parent-nonparent child cus- 
tody case, 45 A.L.R.4th 212, 

Foster parent's right to immunity from foster child's 
negligence claims, 55 A.L.R.4th 778. 

Denial or restriction of visitation rights to parent 
charged with sexually abusing child, 1 A.L.R.5th 776. 

43 C.J.S. Infants §§ 69 to 91. 


32A-4- 23. Disposition of a child with a mental disorder or a 
developmental disability in a proceeding under the Abuse 


and Neglect Act. 


A. Ifin a hearing, at any stage of a proceeding on a neglect or abuse petition, the evidence in- 
dicates that a child has a mental disorder or a developmental disability, the court shall adjudicate 
the issue of neglect or abuse under the provisions of the Children's Code [32A-1-1 NMSA 1978]. . 

B. When a child in department custody needs involuntary placement for residential mental 
health or developmental disability services as a result of a mental disorder or developmental dis- 
ability, the department shall petition for that child's placement pursuant to the provisions of the 
Children's Mental Health and Developmental Disabilities Act [32A-6-1 NMSA 1978]. 
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C. Any child in department custody who is placed for residential treatment or habilitation 
pursuant to the provisions of the Children's: Mental Health and Developmental Disabilities Act 
shall remain in the legal custody of the department while in residential treatment or habilitation 
or until further order of the court. 

D. A court hearing for consideration of an involintary placement of a child for residential 
treatment or habilitation, when the child is subject to the provisions of the Abuse and Neglect Act, 
may be heard by the court as part of the abuse or neglect proceedings or may be heard in a sepa- 
rate proceeding. All parties to the abuse or neglect proceedings shall be provided with notice of the 
involuntary placement hearing. | 

EK. A guardian ad litem opsaintnd pursuant to the Abuse and Neglect Act shall serve as a 
guardian ad litem for a child for the purposes of the Children's Mental Health and Developmental 
Disabilities Act. When a child is fourteen years of age or older, the child shall be represented by an 
attorney unless, after consultation between the child and the child's attorney, the child elects to 
be represented by counsel appointed in the proceedings under the Children's Mental Health and 
Developmental Disabilities Act. 

F, When a child is subject to the provisions of the Abuse and Neglect Act and is receiving 
residential treatment or habilitation services, any documentation required pursuant to the Chil- 
dren's Mental Health and Developmental Disabilities Act shall be filed with the court as part of 
the abuse or neglect proceeding. A review of the child's placement in a residential treatment or 
habilitation program shall occur in the same manner and within the same time requirements as 
provided in the Children's Mental Health and Developmental Disabilities Act. 

G. The clerk of the court shall maintain a separate section within an abuse or neglect file for 
documents pertaining to actions taken under the Children's Mental Health and stad ae inten 
Disabilities Act. | 

H. A child subject to the provisions of the Abuse and Neglect Act who receives treatment in 
a residential treatment or habilitation program shall enjoy all the substantive and procedural 
rights set forth in the Children's Mental Health and Developmental Disabilities Act. 


History: 1978 Comp., § 32A-4-23, enacted by Laws 
1993, ch. 77, § 117; 1995, ch. 206, § 23; 2005, ch. 189, § 48. 

The 2005 amendment, effective June 17, 2005, in 
Subsection D, provided that a hearing for involuntary 
placement for residential treatment or habilitation may 
be heard in a proceeding separate from an abuse or ne- 
glect proceeding; and in Subsection E, provided that when 
a child is fourteen years of age or older, the child shall be 
represented by an attorney, unless the child elects to be 
represented by counsel appointed in a proceeding under 
the Children's Mental Health and Developmental Dis- 
abilities Act. 


The 1995 amendment, effective July 1, 1995, inserted 
"under the Abuse and. Neglect Act" in the section head- 
ing, deleted former Subsection B, relating to abuse or 
neglect petitions, redesignated former Subsections C and 
D as Subsections B and C, substituted "When a child in 
department custody needs involuntary placement for resi- 
dential" for "If the department has reason to believe that 
a child in department custody needs residential" in Sub- 
section B, deleted Subsections E and F, relating to release 
from residential treatment or habilitation, and added 
Subsections D through H. 


32A-4-23.1. Disposition of an undocumented immigrant child in a. 
proceeding under the Abuse and Neglect Act. 


A. Whenever the court adjudicates that a child is abused or neglected, the department shall 
determine the child's immigration status. At the first judicial review, the department shall re- 
port the child's immigration status to the court. Services to children alleged to have been abused, 
neglected or abandoned must be provided without regard to the immigration status of the child 
except where immigration status is explicitly set forth as a statutory or regulatory condition of 
coverage or eligibility. 

B. Ifthe child is an undocumented immigrant, the department shall include in the treatment 
plan a recommendation as to whether the permanency plan for the child includes reuniting the 
child with the child's parents and whether it is in the child's best interest to be returned to the 
child's country of origin. If the permanency plan does not include reunification and the department 
does not recommend that the child be returned to the country of origin, the department shall de- 
termine whether the child may be eligible for special immigrant juvenile status under federal law. 
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C. Ifthe child is eligible for special immigrant juvenile status, the department shall move the 
court for a special immigrant juvenile status order containing the necessary findings to establish 
that the child meets the criteria for federal special immigrant juvenile status. The department's 
motion shall include a statement of the express wishes of the child, as'expressed by the child or roe 
child's guardian ad litem or attorney. 

D. After consultation with the child and the child's citrBiart ad litem or sittistanth the. soa 
ment shall determine whether the child's best interests would be served by the filing of a petition 
for special immigrant juvenile status and application for adjustment of status and if in the child's 
best interest, within sixty days after an entry of the special immigrant juvenile status order, the 
department shall file a petition for special immigrant juvenile status and an SEB yce oy = ad- 
justment of status on behalf of the child. 

E. Ifa petition and application have been filed and the pétibion and applied ibd have nbit basil 
granted by the time the child reaches eighteen years of age, the court may retain jurisdiction over 
the case for the sole purpose of ensuring that the child continues ta satisty the requirements for 
classification as a special immigrant juvenile. 

F. Review hearings for the child shall be set solely for the purpose of confirming that the child 
continues to satisfy such requirements and determining the status of the petition and application. 

G. The court's jurisdiction terminates upon the final decision of the federal authorities. 

H. Retention of jurisdiction in this instance does not affect the traneition services cee to 
the child. 

I. The court may not retain jurisdiction of the case after the immigrant child's rwrdmietinst 
birthday. 

J. In a judicial review report provided to the court for a child for whom the court rem granted 
the special immigrant juvenile status order described in Subsection C of this section, the court 
shall be advised of the status of the petition and application process concerning the child. 


History: 1978 Comp., § 32A-4-23.1, as enacted by July 1, 2009, are on release or are otherwise eligible to: be 


Laws 2009, ch. 239, § 43. placed on release as if the Juvenile Public Safety Advisory 
Effective dates. — Laws 2009, ch. 239, § 72 made Board Act had been in effect at the time they were placed 


Laws 2009, ch. 239, § 43 effective July 1, 2009. on release or became eligible to be released. 
Applicability. — Laws 2009; ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 


32A-4-24, Limitations on dispositional judgments; modification, 
termination or extension of court orders. $ 


A. Ajudgment vesting legal custody of a child in an agency shall remain in ésts for an inate. 
minate period not exceeding two years from the date entered. 

B. A judgment vesting legal custody of a child in an individual, other than the child's parent 
or permanent guardian, shall remain in force for two years from the fate entered, alae, sooner 
terminated by court order. 

C. A judgment vesting legal custody of a child in the child's parent or a permanent oe ante 
shall remain in force for an indeterminate period from the date entered until terminated by court 
order or until the child is emancipated or reaches the age of majority. 

D. At any time prior to expiration, a judgment vesting legal custody or granting protective su- 
pervision may be modified, revoked or extended on motion by any party, including the child by and 
through the child's guardian ad litem. 

K. Prior to the expiration of a judgment transferring legal custody to an agency, the court may 
extend the judgment for additional periods of one year if it finds that the extension i is necessary to 
safeguard the welfare of the child or the public interest. 

F. When a child reaches eighteen years of age, all neglect and abuse orders affecting the child 
then in force automatically terminate except as provided in Section 32A-4-23.1 NMSA 1978 and 
Subsection D of Section 32A-4-25.3 NMSA 1978. The termination of the orders shall not disqualify 
a child from eligibility for transitional services. 
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History: 1978 Comp., § 32A-4-24, enacted by Laws 
1993, ch. 77, § 118; 2009, ch. 239, § 44. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section D, after "any party", added "including the child by 
and through"; and in Subsection F, in the first sentence, 
after "automatically terminate", added the remainder of 
the sentence, 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 


ANNOTATIONS 


Federal proceeding barred. — A federal class action 
by mentally or developmentally disabled children against 
state officers was barred because the continuing jurisdic- 
tion of the children's court under this section, coupled 
with the mandatory six-month periodic review hearings 
under Section 32A-4-25 NMSA 1978, constituted an ongo- 
ing state judicial proceeding. J.B. v. Valdez, 186 F.8d 1280 
(10th Cir. 1999), yy 

Jurisdiction not lost by expiration of custody or- 
der. — Since the children's court had jurisdiction at the 
beginning of abuse and neglect proceedings, expiration of 
a temporary custody order did not cause the loss of the 
court's jurisdiction. Spear v. McDermott, 1996-NMCA-048, 
121 N.M. 609, 916 P.2d 228, cert. denied, 121 N.M. 644, 
916 P.2d 844. 

District court did not exercise its contempt power 
consistent with purpose of civil contempt. — In a 
civil contempt proceeding, where the district court found 
the children, youth and families department (CYFD) in 
contempt of court for attempting to circumvent the court's 
order in placing two children that had been adjudicated 
to be abused, the acts of which effectively eliminated 


CHILD ABUSE AND NEGLECT 


32A-4-25 


the likelihood of reconciliation between the children and 
their parents, the district court's order holding CYFD in 
contempt for violating the placement decision and im- 
posing compensatory damages and costs was an abuse 
of discretion, because the district court had previously 
found that CYFD had no duty to support reconciliation 
and the court had refused the parents’ proposed finding 
that the placements might undermine future prospects 
for reconciliation between the children and their parents, 
Because efforts toward reunification and reconciliation 
were no longer being required by the district court, and 
were therefore not a goal of any treatment plan, the pur- 
pose for which the district court exercised its contempt 
power was not remedial in nature and therefore cannot 
be upheld as a valid exercise of civil contempt power. State 


~v, ex rel. CYFD v. Mercer-Smith, 2019-NMSC- 005, rev'g 


2015-NMCA-093, 356 P.3d 26. 

Jurisdiction to impose sanctions continues af: 
ter abuse and neglect proceedings are terminated. 
— A district court retains jurisdiction under its inher- 
ent authority to impose sanctions at any time, subject 
only to constitutional limitations or equitable defenses. 
State ex rel. Children, Youth & Families Dep't. v. Mercer- 
Smith, 2015-NMCA-093, rev'd on other grounds by 
2019- NMSC- 005. 

The district court did. not lose jurisdiction to continue 
contempt proceedings against the children, youth and 
families department, in an abuse and neglect case in- 
volving foster placement of children, when the abuse and 
neglect proceedings were terminated after the children 
turned eighteen years old, because a court retains juris- 
diction under its inherent authority to impose sanctions 
at any time, subject only to constitutional limitations or 
equitable defenses. State ex rel. Children, Youth & Fami- 
lies Dep't. v. Mercer-Smith, 2015-NMCA-093, rev'd on 
other grounds by 2019-NMSC-005. 


32A-4-25. Periodic judicial review of dispositional judgments. 


A. The initial judicial review shall be held within sixty days of the disposition. At the initial ju- 
dicial review, the parties shall demonstrate to the court efforts made to implement the treatment 
plan approved by the court in its dispositional order. The court shall determine the extent to which 
the treatment plan has been implemented and make supplemental orders as necessary to ensure 
compliance with the treatment plan and the safety of the child. Prior to the initial judicial review, 
the department shall submit a copy of the adjudicatory order, the dispositional order and notice 
of the initial judicial review to the council, The staff of the council, or an entity contracting with 
the council, shall review the case. If the staff or contracting entity determines that the case meets 
the criteria established in council rules, the staff or contracting entity shall designate the case for 
review by a substitute care review board. A representative of the substitute care review board, if 
designated, shall be permitted to attend and comment to the court. 

B. The court shall conduct subsequent periodic judicial reviews of the dispositional. order 
within six months of the conclusion of the permanency hearing or, if a motion has been filed for 
termination of parental rights or permanent guardianship, within six months of the decision on 
that motion and every six months thereafter. Prior to a subsequent periodic judicial review, the 
department shall submit a progress report to the council or any designated substitute care review 
board. Prior to any judicial review by the court pursuant to this section, the substitute care review 
board may review the dispositional order or the continuation of the order and the department's 
progress report and report its findings and recommendations to the court. 

C, Judicial review pursuant to this section may be carried out by either of the following: 

(1) a judicial review hearing conducted by the court; or 
(2) a judicial review hearing conducted by a special master appointed by the court; pro- 
vided, however, that the court approve any findings made by the special master. 
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D. The children's court attorney shall give notice of the time, place and purpose of any judicial 
review hearing held pursuant to Subsection A, B or C of this section to: ' 

(1) all parties, including: 

(a) the child alleged to be neglécted 6 or abused or in need of court-ordered services, by 
and through the child's guardian ad litem or attorney; 

(b) the child's parent, guardian or custodian, who has allegedly. neslecteh or abused 
the child or is in need of court-ordered services; and 

(c) any other person made a party by the court; 

(2) the child's foster parent or substitute care provider; 

(3). the child's court-appointed special advocate; and 

(4) if designated by the council, the substitute care review board. 

E. At any subsequent judicial review hearing held pursuant to Subsection B of this section, the 
department and all parties given notice pursuant to Subsection D of this section shall have the 
opportunity to present evidence and to cross-examine witnesses. At the hearing, the department 
shall show that it has made reasonable effort to implement any treatment plan approved by the 
court in its dispositional order and shall present a treatment plan consistent with the purposes 
of the Children's Code [Chapter 32A NMSA 1978] for any period of extension of the dispositional 
order, The respondent shall demonstrate to the court that efforts to comply with the treatment 
plan approved by the court in its dispositional order.and efforts to maintain contact with the child 
were diligent and made in good faith. The court shall. determine the extent of compliance with the 
treatment plan and whether progress is pein made toward establishing a stable and permanent 
placement for the child. 

F, The Rules of Evidence shall not apply to heapees held pursuant to this section. The court 
may admit testimony by any person given notice of the hearing who has information about the 
status of the child or the status of the treatment plan, . 

G. At the conclusion of any hearing held pursuant to this section, the court shall make findings 
of fact and conclusions of law. 

H. Based on its findings at a judicial review hearing held diseuade to Subsection B of this sec- 
tion, the court shall order one of the following dispositions: 

(1) dismiss the action and return the child to the child's parent without supervision if the 
court finds that conditions in the home that led to abuse have been corrected and it is now safe for 
the return of the abused child; 

(2) permit the child to remain with the child's parent, guardian or custodian subject to 
those conditions and limitations the court may prescribe, including protective supervision of the 
child by the department; 

(3) return the child to the child's parent and place the child under the protective supervi- 
sion of the department; 

(4) transfer or continue legal custody of the child to: 

_ (a) the noncustodial parent, if that is found to be in the child's best interests; 

(b) a relative or other individual who, after study by the department or other agency 
designated by the court, is found by the court to be qualified to receive and care for the child and 
is appointed as a permanent guardian of the child; or , , 

(c) the department, subject to the provisions of Paragraph (6) of this subsection; — 

(5) continue the child in the legal custody of the department with or without any required 
parental involvement in a treatment plan; provided that reasonable efforts shall be made to pre- 
serve and reunify the family, with the paramount concern being the child's health and safety un- 
léss the court finds that such efforts are not required. The court may determine that reasonable 
efforts are not required to be made when the court finds that: 

(a) the efforts would be futile; or 

(b) the parent, guardian or custodian has subjected the child to aggravated circum- 
stances; 

(6) make additional orders regarding the treatment plan or placement of the child to pro- 
tect the child's best interests if the court detérmines the department has failed 1 in implementing 
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any material provision of the treatment plan or abused its discretion in the placement or proposed 
placement of the child; or 
(7). if during a judicial review the court finds that the child's parent, guardian or custodian 
has not. complied with the court-ordered treatment plan, the court may order: 
(a) the child's parent, guardian or custodian to show cause why the parent, guardian 
or custodian should not be held in contempt of court; or 
(b) a hearing on the merits of terminating parental rights. 

I. Dispositional orders entered pursuant to this section shall remain in force for a period of six 
months, except for orders that provide for transfer of the child to the child's noncustodial parent 
or to a permanent guardian. 

J. When the court determines, pursuant to Paragraph (5) of Su hadction H of this section, that 
no reasonable efforts at reunification are required, the court shall conduct, within thirty days, a 
permanency hearing as described in Section 32A-4-25.1 NMSA 1978. The department shall make 
reasonable efforts to place the child in a timely manner in accordance with the permanency plan 
and:to: complete whatever steps are necessary to finalize the permanent placement of the child. 


History: 1978 Comp., § 32A-4-25, enacted by Laws» © Bor C of this section", added new paragraph designa- 


1998, ch. 77, § 119; 1995, ch. 206, § 24; 1997, ch. 34, § 7; tion "(1)", in Paragraph (1), in the introductory phrase, 
1999, ch. 77, § 8; 2005, ch. 189, § 49; 2009, oh 239, § 45; added the subparagraph designation "(a)", and after "the 
2016, ch. 60, § 2; 2022, ch. 41, § 52. child", added "alleged to be neglected or abused or in need 

Compiler's note. — This section was enacted by Laws of court-ordered services", added the subparagraph des- 
1993, ch. 77, § 119 as 32-4-23 NMSA 1978. It was recom- ignation "(b)", and after "the child's", deleted "CASA, a 
piled by the compiler as 32A-4-25 NMSA 1978. See note at contractor administering the local substitute care review 
the beginning ofthe chapter. . board and the child's foster parent or substitute care pro- 

Cross references. — For judicial review procedure, see ©», vider of the: time, place and purpose of any judicial re- 
Rule 10-325 NMRA. view hearing held pursuant to Subsection A or B of this 

For applicability of the Rules of Evidence, see Rule 11- section" and added "parent, guardian or custodian, who 
1101 NMRA. has allegedly neglected or abused the child or is in need 

For the federal Indian Child Welfare’ Act, see 25 U.S.C. , of,court-ordered services; and", added new Subparagraph 
§ 1901. _-.« (¢), and added new Paragraphs (2) through (4); in Subsec- 

The 2022 amendment, effective July 1,2022, removed __ tion E,, after "At any", added "subsequent", and after the 
a provision related to Indian children which i is now cov- _— first occurrence of "the department", deleted "the child's 
ered by the Indian Family Protection Act; and deleted for- guardian ad litem or attorney"; and after "Subsection", 
mer Subsection H and redesignated former Subsections I deleted "C" and added "D"; deleted former Subsection J; 
through K as Subsections H through J, respectively. and in Subsection K, after "Subsection", deleted '"H" and 

Applicability. — Laws 2022, ch. 41,§ 73 provided that added "I", after "NMSA 1978", added "The department 
the provisions of Laws 2022, ch. 41 apply to all cases filed _ shall make", and after "reasonable efforts", deleted "shall 
on or after July 1, 2022. be made", 

The 2016 amendment, effective July 1, 2016, pro- i The 2009 amendment, effective July 1, 2009, in Sub- 
vided certain duties and responsibilities for the substi- section C, after "notice to all parties", added "including the 
tute care advisory council, and amended notice provisions child by and through"; and in Subsections C and D, after 
for judicial review hearings; in the catchline, added ‘judi- “guardian ad litem", added "or attorney”. 
cial"; in Subsection A, after "At the initial", added "judi- The 2005 amendment, effective June 17, 2005, deleted 
cial", near the end of the fourth sentence, after "the ini- former Subsection H(5)(c), which provided that the court 
tial judicial review to the”, deleted "local substitute care may determine that reasonable efforts are not required to 
review board for that judicial district created under the preserve and reunify the family if the parental rights of 
Citizen Substitute Care Review Act" and added "council" the parent to a sibling of the child have been terminated 
and added the next two sentences, after "A representa- involuntarily. 
tive of the", deleted. "local",-and after "review board", The 1999 amendment, effective July 1, 1999, made 
added "if designated"; in Subsection B, added "The court a minor stylistic change in Subsection C; in Subsection 
shall conduct", after "subsequent periodic", added "judi- H(5), added the last two sentences and Subparagraphs (a) 
cial", after "reviews of", added "the", after "dispositional", through (c); and added Subsection K. 
deleted "orders shall be held" and added. "order", after The,1997 amendment, effective July 1, 1997, rewrote 
"Prior to", deleted "the" and added "a subsequent peri- former Subsection A to form present Subsections A and B, 
odic judicial", after "progress report to the", deleted "local redesignated former Subsections B to I as Subsections C 
substitute care review board for that judicial district cre- ' -- toJ and made minor stylistic changes in Subsections C, D, 
ated under the Citizen Substitute Care Review Act" and and J accordingly, and inserted "at a’ judicial review hear- 
added "council or any designated substitute care review ing held pursuant, to Subsection B of this section" in the 
board", after "pursuant to this section, the", deleted "lo- introductory language of Subsection H. 
cal", and after "recommendations to the court.", deleted The 1995 amendment, effective July 1, 1995, inserted 
"The"; added the new subsection designation "C' and re-.. _ "a contractor administering the local substitute care re- 
designated former Subsections C through I as Subsection view board" following "CASA" in Subsection B, 


D through J, respectively; in Subsection C, added "Judi- 


cial", and after "review", added "pursuant to this section"; 4 ANNOTATIONS 
in Subsection D, in the introductory sentence, after "shall Decisions under prior law. — In light of the simi- 
give notice’, added "of the time, place and purpose of any. ._ jarity of the provisions, annotations decided under former 


judicial review hearing held pursuant to Subsection A, ” 
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Section 32-1-38,1 NMSA 1978 have been included in the 
annotations to this section. 

Hearsay evidence. — The trial court did not err by 
basing its finding of futility made at a judicial review 
hearing on hearsay evidence. State ex rel. Children, Youth 
& Families Dep't v. Vanessa,C., 2000-NMCA-025, 128 N.M. 
701, 997 P.2d 833, cert. denied, 128 N.M. 690, 997 P.2d 
822, 

Federal proceeding barred. — A federal class action 
by mentally or developmentally disabled children against 
state officers was barred because the continuing jurisdic- 
tion of the children's court under Section 32A-4-24 NMSA 
1978, coupled with the mandatory six-month periodic 
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review hearings under this section, constituted an ongo- 
ing state judicial proceeding, J.B. v. Valdez, 186 F.3d 1280 
(10th Cir, 1999), 

Court's authority after child in custody of de- 
partment.,— Once legal custody is in the department 
of human services, the children's court has no authority 
to prohibit the department from placing physical custody 
of the child with any particular person. In re Jacinta M., 
1988-NMCA-100, 107 N.M. 769, 764 P.2d 1827. 

Sexual orientation of proposed custodian, stand- 
ing alone, is not enough to support a conclusion that the 
person cannot provide a proper environment. In re Ja- 


cinta M., 1988-NMCA-100, 107 N.M. 769, 764 P.2d 1327. 


32A-4-25.1. Permanency hearings; permanency review hearings. 


A. A permanency hearing shall be commenced within six months of the initial ici review 
of a child's dispositional order or within twelve months ofa child entering foster care pursuant to 
Subsection D [E] of this section, whichever occurs first. Prior to the initial permanency hearing: 

(1) the department shall submit a copy of any continuation of the dispositional order and 
notice of hearing to the council or any substitute care review board designated pursuant to Sec- 
tion 832A-8-5 NMSA 1978; 

(2) the department shall submit a progress report to any designated substitute care ‘re- 
view board; 

(8) all parties to the hearing shall attend a mandatory meeting and attempt to settle is- 
sues attendant to the permanency hearing and develop a proposed treatment plan that serves the 
child's best interest; and . et 

(4). any designated substitute care review board may review the child's case and the de- 
partment's progress report and report its findings and recommendations to the court. 

B. At the permanency hearing, all parties shall have the opportunity to present evidence and 
to cross-examine witnesses. At the conclusion of the permanency hearing, the court shall order one 
of the following permanency plans for the child: 

(1) reunification; 

(2) placement for adoption after the parents' rights have been relinquished or terminated 
or after a motion has been filed to terminate parental rights; 

(3) placement with a person who will be the child's permanent guardian; 

(4) placement in the legal CHEEOGY, of the department with the child placed 1 in the home of 
a fit and willing relative; or 

(5) placement in the legal custody of the department under a planned permanent living 
arrangement, provided that there is substantial evidence that none of the ahove plans is appropri- 
ate for the child. 

C. Ifthe court adopts a permanency plan of reunification, the court shall adopt a plan for tran- 
sitioning the child home within a reasonable period depending on the facts and circumstances of 
the case, but not to exceed six months, and schedule a permanency review hearing within three 
months. If the child is reunified, the subsequent hearing may be vacated. 

D. At the permanency review hearing, all parties and the child's guardian ad litem or attorney 
shall have the opportunity to present evidence and cross- examine witnesses. Based on the evi- 
dence, the court shall: 

(1). change the plan from reunification to one of the alternative plans provided i in Subsec- 
tion B of this section; 

(2) dismiss the case and return custody of the child to the child's parent, guardian or cus- 
todian; 

(3) continue legal custody of the child in the department to complete a transition home to 
the child's parent, guardian or custodian and continue the case plan for not more than six months, 
after which the case shall be dismissed unless the plan is Chan EA as provided in Paragraph (1) of 
this subsection; or 

(4) -return the child to the enacted of the child's parent, guardian or atievodtaé subject to 
any conditions or limitations as the court may prescribe, including protective supervision of the 


126 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-4-25.1 CHILD ABUSE AND NEGLECT 382A-4-25.1 


child by the department and ‘continuation of the case plan for not more than six months, after 
which the case shall be dismissed. The department may seek removal of a child from the home by 
obtaining an order in the pending case or by seeking emergency removal under Section 32A-4-6 
NMSA 1978 during the period of protective supervision if the child's best interest requires such 
action. When a child is removed in this situation, a permanency hearing shall be scheduled within 
thirty days of the child coming back into the department's legal custody. _ 

EK. The court shall hold a permanency hearing and adopt a permanency plan for a child within 
twelve months of the child entering foster care, For purposes of this section, a child shall be consid- 
ered to have entered foster care on the earlier of: 

(1) the date of the first judicial finding that the child has been abused or neglected; or 
(2) sixty days after the date on which the child was removed from the home. 

F, The court.shall hold permanency hearings every twelve months when a child is in the legal 
custody of the department. 

G. The children's court attorney shall give notice of the time, place and purpose of any perma- 
nency hearing or permanency review hearing held pursuant to this section to: 

(1) all parties, including: 
(a) the child alleged to be neglected or abused or in need of court-ordered services, by 
and through the child's guardian ad litem or attorney; 
(b) ‘the child's parent, guardian or custodian, who has allegedly neglected or abused 
the child or is in need of court-ordered services; and 
(c), any other person made a party by the court; 
(2) the child's foster parent or substitute care provider; 
(3) the child's court-appointed special advocate; and 
_ (4). if designated by the council, the substitute care review board. 

H. The Rules of Evidence shall not apply to permanency hearings. The court may admit testi- 
mony by any person given notice of the permanency hearing who has information about the status 
of the child.or the status of the treatment plan. All testimony shall. be subject to cross-examination. 


‘History: Laws 1997, ch. 34, § 8; 2005, ch. 189, § 50; language of Subsection A as Paragraph (4), and in Para- 


2009, ch. 239, § 46; 2016, ch. 54, § 7; 2016, ch. 60, § 3. graph (4), added "any designated | substitute care review 
Bracketed material. — The bracketed material was board may review the child's case"; in Subsection D, after 
inserted by the compiler and is not part of the law. "The court must ensure", deleted "the" and added "that" 
Cross references. — For permanency hearing rules, and in Subsection H, after "shall give notice", deleted the 
see Rules 10-845 and 10-346 NMRA. remainder of the sentence, which related to those entitled 
For applicability of the Rules of Evidence, see Rule 11- to notice, and added "of the time, place and purpose of any 
1101 NMRA. permanency hearing or permanency review hearing held 
For the meaning of "CASA", see 32A-1-4 NMSA 1978. pursuant to this section to:", and added new Paragraphs 
2016 Multiple Amendments, — Laws 2016, ch. 54, §7 (1) through (4), 
and Laws 2016, ch. 60, § 3 enacted different amendments Laws 2016, ch. 54, § 7, effective May 18, 2016, set a six- 
to this section that can be reconciled. Pursuant to 12-1-8 month limit for transitioning a child home when a per- 
NMSA 1978, Laws 2016, ch. 60, § 3, as the last act signed manency plan of reunification is adopted; in Subsection 
by the governor, is set out above and incorporates both A, after "develop a proposed", deleted "treatment" and 
amendments. The amendments enacted by Laws 2016, ch. added "case"; in Subsection C, after "transitioning the 
54, § 7 and Laws 2015, ch. 60, § 3 are described below. To child home", added "within a reasonable period depend- 
view the session laws in their entirety, see the 2016 ses- ing on the facts and circumstances of the case, but not to 
sion laws on NMOneSource.com. exceed six months"; deleted former Subsection D and re- 
Laws 2016, ch. 60, § 3, effective July 1, 2016, required designated the succeeding subsections accordingly; and in 
the children, Youth’ and families department to submit a Subsection D, added new Paragraph (3) and redesignated 
copy of the dispositional order and notice of hearing to the former Paragraph (3) as Paragraph (4), and in Paragraph 
substitute care advisory council, submit progress reports (4), after "continuation of See deleted ' ‘treatment’ and 
and give notice of hearings to any designated substitute added "case". 
care review board; in Subsection A, in the introductory The 2009 amendment, effective July 1, 2009, in Sub- 
paragraph, after "Prior to the initial permanency hear- section A, in the first sentence, changed ' ‘Subsection E" to 
ing", deleted "all parties to the hearing shall attend a "Subsection D"; added Subsection D; and in Subsection H, 
mandatory meeting and attempt to settle issues attendant after "notice to all parties", added “including the child by 
to the permanency hearing and develop a proposed treat- and through" and after "guardian ad litem", added "or at- 
ment plan that serves the child's best interest. Prior to the torney", ’ 
initial permanency hearing, the department shall submit Applicability. — Laws 2009, ch. 239, § 71, provided 
a progress report regarding the child to the local substi- that the provisions of this act apply to all children who, on 
tute care review board for that judicial district. The local July 1, 2009, are on release or are otherwise eligible to be 
substitute care review board may review the child's dispo- placed on release as if the Juvenile Public Safety Advisory 
sitional order, any continuation of that order", added new Board Act had been in effect at the time they were placed 
Paragraphs (1) through (3) and designated the remaining on release or became eligible to be released. 
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The 2005 amendment, effective June 17, 2005, in 
Subsection A, provided that a permanency hearing shall 
be held within six month of the initial review of a dis- 
positional order or within twelve months of a child en- 
tering foster care pursuant to Subsection E, whichever 


CHILDREN'S CODE : 


occurs first; in Subsection B, deleted the former provision 


which provided that during a permanency hearing, there 
is a rebuttable presumption that the child's best inter- 
est will be served by returning the child to his parent, 
guardian or custodian; in Subsection B(1) through (5), 
provided the plans that the court may order at a perma- 
nency hearing; deleted former Subsection C, which pro- 
vided that.if the presumption is not rebutted, the court 
could dismiss the case and return the child to his parent, 
guardian or custodian or return the child under condi- 
tions and limitations prescribed by the court; in Subsec- 
tion C, provided that if the court orders reunification, the 
court shall adopt a transition plan and schedule a review 
hearing; deleted former Subsection D, which provided 
that if the presumption is rebutted, the court shall/order 
that the child remain in legal custody of the department; 
in Subsection D(1) through (3), provided the dispositions 
that the court may make at a permanency review hear- 
ing, deleted former Subsection E, which provided that in 
a subsequent permanency hearing, there shall be a pre- 
sumption that the child's best interest shall be served by 
providing for the adoption, emancipation or permanent 
guardianship of the child; in Subsection E, provided that 
the court shall adopt a permanency plan within twelve 
months after the child has entered foster care and pro- 
vides criteria for determining the date a child enters 
foster care; deleted former Subsection F; which provided 
that.if the presumption in Subsection E is not rebut- 
ted, the court shall order the adoption, emancipation or 


permanent guardianship of the child and efforts to re-’ 


unite the child with his parent shall not be attempted; 
in Subsection F, provided that the court shall hold a per- 
manency. hearing every twelve months when a child is 
in the legal custody of the department; deleted former 
Subsection G, which provided that if the presumption in 
Subsection E is rebutted, the court shall dismiss the case 
and return the child to his parent, guardian or custodian 
or return the child to his parent, guardian or custodian 
under conditions and limitations; and in Subsection G, 
provided that the children's court attorney shall give no- 
tice of a permanency review hearing. 


ANNOTATIONS 


Permanency hearings represent a critical stage. 
State ex rel. Children, Youth & Families Dep't. v. Maria C., 
2004-NMCA-083, 1386. N:M. 53, 94 P.38d 796. 

Hearings bear direct relation to final termination 
hearing, State ex rel, Children, Youth & Families Dep't. v. 
Maria C., 2004-NMCA-083, 136 N.M. 53, 94 P.3d 796, 

Factual, basis for, termination is largely estab- 
lished at permanency hearing, even though a formal 
final termination hearing follows. State ex rel, Children, 
Youth & Families Dep't..v.Maria C., 2004-NMCA-088, 186 
N.M. 68, 94 P.3d 796, 

Rights of parents at hearing. — Parents have a due 
process right to fair notice and an opportunity for mean- 
ingful participation, at the permanency stage, including 
the right to present evidence and cross examine witnesses, 
when their presence or additional safeguards would be 
useful or beneficial to the defense. State ex rel. Children, 
Youth & Families Dep't. v. Maria C., 2004-NMCA-083, 136 
N.M..53, 94 P.3d 796, 

Reunification plan. — Parents do not, have, an unlim- 
ited time to rehabilitate and reunite with their children, 
State law allows a reunification plan to be maintained for 
amaximum of fifteen months, State ex rel, Children, Youth 
& Families Dep't. v. Maria C., 2004-NMCA-083, 136 N.M, 
53, 94 P.3d 796. 
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Incarceration can be the sole legal ground for chang- 
ing a permanency plan. State ex rel. Children, Youth & 
Families Dep't. v. Maria C., 2004-NMCA- 083, 136 N.M. 53, 
94 P.3d 796. 

A parent's absence from permanency hearings did not 
increase the risk of an erroneous deprivation of parental 
rights and deny the parent due process where the evi- 
dence at the permanency hearings and the termination of 
parental rights hearing was the same evidence, the par- 
ent was sentenced to a term of at least five years in fed- 
eral prison and the parent had a poor parenting history 
and a prior incarceration. State ex rel..Children, Youth 
and Families Dep't.v. Maria C.,'2004-NMCA-083, 136 
N.M. 53, 94 P.3d 796. 

A parent who was incarcerated and not present at the 
termination of parental rights hearing, but who was given 
the opportunity to participate in the hearing by telephone 
and who refused to participate in the proceedings by ver- 
balizing profanities towards the judge and then hung up by 
telephone waived this right to participate in‘the’ hearing. 
State ex rel. Children, Youth and Families Dep't v. Christo- 
pher L., 2003-NMCA-068, 133 N.M. 653, 68 P.3d 199. 

Standing to appeal placement, — Where the par- 
ent's parental rights were terminated; the district court 
entered a stipulated order that granted the cousin of the 
parent and the child the status of an intervenor; the order 
stated the intervenor had a sufficient legal interest to seek 
consideration‘as a placement for the child so as to preserve 
family connections; and the department failed to consider 
the intervenor as a potential placement, the intervenor 
had standing to appeal the issue of whether department 
made reasonable efforts to identify and locate relatives 
for potential placement of the child, State ex rel. Children, 
Youth & Families Dep't v. Laura J., 2013-NMCA-057, 301 
P.3d 860, cert. denied, 2013-NMCERT-003.. 

‘Standard for reviewing compliance with the 
duty to identify and locate relatives for potential 
placement, — The district court's obligation to inquire 
into whether the department has complied with its man- 
date to locate, identify, and consider relatives with whom 
to place children in its custody is not satisfied by a pro 
forma ratification of the department's assertions that 
such efforts have been made or by placing the burden of 
locating and identifying relatives on the parents of chil- 
dren in departmental custody. Rather, in order to comply 
with the relative search requirement of Subsection D 
of Section 32A-2-25.1 NMSA 1978, the court must con- 
clude that the department, through all of its resources, 
has met its affirmative duty to identify and locate and 
conduct home studies on any appropriate relative. ex- 
pressing an interest in providing permanency for the 
child. State ex rel, Children, Youth & Families Dep't v. 
Laura J., 2013-NMCA-057, 301 P.3d 860, cert. denied, 
20 13-NMCERT- 003. 

Failure to identify and locate relatives for po- 
tential placement. — Where the parent's, parental 
rights were terminated; a cousin of the mother and the 
child intervened in the proceeding and sought to have the 
child placed with the intervenor; the intervenor attended 
meetings at the department and expressed an interest in 
providing care for the child's half sibling; the intervenor 
contacted the department about the child; the intervenor 
was a department-licensed foster parent and the guard- 
ian of the child's half sibling; and the department failed to 
consider placing the child with the intervenor, the depart- 
ment, failed to comply with thé statutory requirement of 
Subsection G of Section 32A-4-25.1 NMSA 1978 of making 
reasonable efforts to place the child with willing and ap- 
propriate relatives. State ex rel. Children, Youth & Fami- 
lies Dep't. v, Laura J., 2018-NMCA-057, 301 P.3d 860, cert. 
denied, 2013-NMCERT.003. 

Preference that a child be placed with relatives. 
— New Mexico law expresses a preference that any child 
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subject to the New Mexico Abuse and Neglect Act be 
placed with relatives. The court shall determine whether 
the children, youth and families department (depart- 
ment) has made reasonable efforts to identify and locate 
all grandparents and other relatives. The court shall also 
determine whether the department has made reasonable 
efforts to conduct home studies on any appropriate rela- 
tive expressing an interest in providing permanency for 
the child. The court must ensure the consideration has 
been given to the child's familial identity and connec- 
tions. State ex rel. Children, Youth and Families Dep't v. 
Casey oJ. ;2015-NMCA-088.- : 

Where Indian children were taken into custody and 
placed into foster care by the children, youth and families 
department (department) due to ongoing concerns related 
to each parent's issues with substance abuse and domestic 
violence, and where the children's father claimed that the 
department failed to make reasonable efforts to identify, 
locate and conduct home studies on willing and appropri- 
ate relatives who could potentially serve as placement for 
children, the district court did not err in finding that the 
department's efforts to place children with relatives satis- 
fied the requirements of 32A-4-25.1 NMSA 1978, where 
the evidence established that the department made con- 
sistent efforts to honor mother and father's request that 
the children's aunt be considered as a placement for chil- 
dren, that the department attempted to engage aunt in at 
least four home studies, but that aunt withdrew from the 
process each time, and that other relatives had been con- 
sidered by the department, but that these relatives had 
been unwilling or unable to provide a suitable placement 


32A-4-25.2. Transition services. 
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for children. State ex rel. Children, Youth and Families 
Dep't v, Casey J., 2015-NMCA-088, 

Violation of six-month timeline in termination of 
parental rights case did not constitute fundamental 
error. — Where child was brought into children, youth 
and. families department, (CYFD) custody two months 
prior to mother pleading no contest to neglecting child 
due to her domestic violence, substance abuse, and mental 
health issues, and where, over the next several years, sev- 
eral attempts at visitation between child and mother took 
place, after which child exhibited negative, and sometimes 
violent, behavioral issues, and ‘where mother argued that 
§ 32A-4-25.1(D) NMSA 1978 required the district court 
to dismiss the case, change the permanency plan, or com- 
plete a plan to transition home within six months of the 
initial judicial review, and that the district court commit- 
ted fundamental error when it failed to take one of these 
actions until two years after the initial judicial review, 
when the court changed the permanency plan to adop- 
tion, the district court did not commit fundamental error, 
because even if the court failed to comply with the six- 
month timeline, the additional time before termination 
proceedings benefitted mother's defense of termination by 
giving her additional opportunities to fully comply with 
her treatment plan and providing additional attempts 
to reestablish visitation with child. Because the alleged 
error did not go to the foundation of the case or deprive 
mother of rights essential to her defense, it did not con- 
stitute fundamental error. State ex rel. CYFD v. Josie G., 
2021-NMCA-063, cert. denied. 


A. Prior to a child's reaching seventeen years of age, the department shall meet with the child, 
the child's attorney and others of the child's choosing, including biological family members, to de- 
velop a transition plan. The department shall assist the child in identifying and planning to meet 
the child's needs after the child's eighteenth birthday, including housing, education, employment 
or income, health and mental health, local opportunities for mentors and continuing support ser- 
vices. 

B. The department shall present the child's proposed transition plan to the court at the first 
hearing scheduled after the child's seventeenth birthday. 

C. The court shall order a transition plan for the child. The transition plan approved by the 
court shall be reviewed at every subsequent review and permanency hearing. 


History: 1978 Comp., § 32A-4-25.2; as enacted by 
Laws 2009, ch. 2389, § 47. 

Effective dates. — Laws 2009, ch. 239, § 72 made 
Laws 2009, ch. 239, § 47 effective July 1, 2009. 


July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 


Applicability. — Laws 2009, ch. 239, § 71, prinsidod 
that the provisions of this act apply to all children who, on 


32A-4-25.3. Discharge hearing. 


A. At the last review or permanency hearing held prior to the child's eighteenth birthday, the 
court shall review the transition plan and shall determine whether the department has made rea- 
sonable efforts to implement the requirements of Subsection B of this section. 

B. The court shall determine: 

(1) whether written information concerning the child's family history, the whereabouts of 
any sibling if appropriate and education and health records have been provided to the child; 

(2) whether the child's social security card, certified: birth certificate, state-issued identifi- 
cation card, death certificate of a parent and proof of citizenship or residence have been provided 
to the child; 
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(3). whether assistance in obtaining medicaid has been provided to bia child, unless er 
child is ineligible for medicaid; and 

(4) whether referral for.a guardianship or limited guardianship if the child is pANCAPAGH 
tated has been made. 

C. Ifthe court finds that the department has not made reasonable efforts to meet all the re- 
quirements of Subsection B of this section and that termination of jurisdiction would.be harmful 
to the young adult, the court may continue to exercise its jurisdiction for a period not to exceed one 
year from the child's eighteenth birthday. The young adult must consent to continued jurisdiction 
of the court. The court may dismiss the case at any time after the child's eighteenth burtdey, a3 
good cause. 


History: 1978 Comp., § 32A-4-25.3, as enacted by July.1, 2009, are on release or are otherwise eligible to be 


Laws 2009, ch. 239, § 48. placed on release as if the Juvenile Public Safety Advisory 
Effective dates. — Laws 2009, ch. 239, §.7 2 Laws Board Act had been in effect.at the time they were placed 


2009, ch. 239, § 48 effective July 1, 2009. on release or became eligible to be released. 
Applicability. — Laws 2009, ch. 239, § 71, provided me 
that the provisions of this act apply to all children who, on 


32A-4-26. Parental responsibility. 


A. The court shall order the parent to pay the reasonable costs of support and’ maintenance 
of the child that the parent is financially able to pay if a child is adjudicated to be neglected or 
abused and the court orders the child placed with an agency or individual other than the parent. 
The court may use the child support guidelines set forth in Section 40-4-11.1 NMSA 1978 to calcu- 
late a reasonable payment. 

B. The court may enforce any of its orders issued pursuant to this section by use of its con- 
tempt power. 


History: 1978 Comp., § 32A-4-26, enacted by Laws ‘° 
1998, ch. 77, § 120. ; 


32A-4-27, Intervention; persons permitted to intervene. 


A. At any stage of an abuse or neglect proceeding, a person described in this subsection may be 
permitted to intervene as a party with a motion for affirmative relief: 
(1) a foster parent with whom the child has resided for at least six months; 
(2) arelative within the fifth degree of consanguinity with whom the child has resided; 
(3) astepparent with whom the child has resided; or 
(4) a person who wishes to become the child's permanent guardian. 

B. When determining whether a person described in Subsection A of this section should be 
permitted to intervens, the court shall consider: 

(1) the person's rationale for the proposed intervention; and 
(2) whether intervention is in the best interest of the child. 

C. When the court determines that the child's best interest will be served as a reddit of inter- 
vention by a person described in Subsection A of this section, the court may permit intervention 
unless the party opposing intervention can demonstrate that a viable plan for reunification with 
the respondents i isin PrOeEPse and that intervention could impede the progress of the reuniiicaiann 
plan. 

D. A parent of the child hit is not nuiered in the pdtitions alleging abuse or dbatadt igi be 
permitted to intervene during any stage of an abuse or neglect’ proceeding: 

EK. The foster parent shall be permitted to intervene when: 

(1) the foster parent desires to adopt the child; 

(2) the child has resided with the foster btesiree for at least six months within the year 
prior to the termination of parental rights; 

(3) ‘a motion for termination of parental teks has beets filed by a' person other than the 
foster parent; and ) 
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(4) bonding between the child and the child's foster parent is alleged as a reason for termi- 
nating parental rights in the motion for termination of parental rights. 

F. The foster parent, preadoptive parent or relative providing care forthe child shall be given 
notice of, and an opportunity to be heard in, any review or hearing with respect to the child, except 
that this subsection shall not be construed:to require that any foster parent, preadoptive parent or 
relative providing care for the child: be made a party to shel areview or hearing solely on the basis 


of the notice and opportunity to hie si 


History: 1978 Gerty., § 32A-4-27, eniaited by Laws 
1998, ch. 77, § 121; 1999, ch. 77, § 9; 2022, ch. 41, § 53. 

The 2022 amendment, effective July 1, 2022, removed 
provisions related to Indian children which are now cov- 
ered by the Indian Family Protection Act; in Subsection 
BR, after "rationale for the", deleted "purposed" and added 
"proposed"; in Subsection D, deleted "The person de- 
scribed in this subsection shall be permitted to intervene 
during any stage of an abuse or neglect proceeding", after 


permitted to intervene during any stage of an abuse or ne- 
glect proceeding", and deleted Paragraph D(2), which pro- 
vided "when the child is an Indian child, the child's Indian 
tribe"; and in Subsection EK, after "The", deleted "child's". 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 

The 1999 amendment, effective July 1, 1999, added 
Subsection F. 


"the petition alleging abuse or neglect", added "shall be 


32A-4-28. Termination of parental rights; adoption decree. 


A. In proceedings to terminate parental rights, the court shall give primary consideration to 
the physical, mental and emotional welfare and needs of the child, including the likelihood of the 
child being adopted if parental rights are terminated. 

_B, The court shall terminate parental rights with respect to a child when: 

(1).. there has been an abandonment of the child by the child's parents; 

(2) the child has been a neglected or abused: child as defined in the Abuse and Neglect Act 
and the court finds that the conditions and causes of the neglect and abuse are unlikely to change 
in the foreseeable future despite reasonable efforts by the department or other appropriate agency 
to assist the parent in adjusting the conditions that render the parent unable to properly care for 
the child. The court may find in some cases that efforts by the department or another agency are 
unnecessary, when: . 

(a) ‘there is a clear showing that the efforts would be futile; or 
(b) the parent has subjected the child to aggravated circumstances; or 

(3) the child has been-placed in the care of others, including care by other relatives, either 

by a court order or otherwise and the following conditions exist: 

(a) the child has lived in the home of others for an extended period of time; 

(b) the parent-child relationship has disintegrated; 

‘(c) a psychological parent-child relationship has aauplaped between the substitute 
family and the child; 
(d) ifthe court deems the child of sufficient capacity to express a preference, the child 
no longer prefers to live with the natural parent; 

(e) the substitute family desires to adopt the child; and 

.. (f). a presumption of abandonment created by the conditions described in Subpara- 

graphs (a) through (e) of this paragraph has not been rebutted. 

C. A finding by the court that all of the conditions set forth in Subparagraphs (a) through (f) of 
Paragraph (3) of Subsection B of this section exist shall create a rebuttable presumption of aban- 
donment. 

D. The department shall not file a motion, and shall ‘not join ‘a motion filed by another party, to 
terminate parental rights: 

(1) when the sole factual basis for the motion is that a child's parent is or was formerly 
incarcerated; or 

(2). if the motion is based, to any extent, on the fact that the child is an Indian child or that 
the child's parent or parents are Indian. 

E. Ifthe court finds that parental rights should be terminated; that the requirements for the 
adoption of a child have been satisfied; that the prospective adoptive parent is a party to the ac- 
tion; and that good cause exists to waive the filing of a separate petition for adoption, the court 
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may proceed to grant adoption of the child, absent an appeal of the termination of parental rights. 
The court shall not waive any time requirements’set forth in the Adoption Act [Chapter 32A, Ar- 
ticle 5 NMSA 1978] unless the termination of parental rights occurred pursuant to the provisions 
of Paragraph (3) of Subsection B of this section. The court may enter a decree of adoption only after 
finding that the party seeking to adopt the child has satisfied all of the requirements set forth in 
the Adoption Act. Unless otherwise stipulated by all parties, an adoption decree shall take effect 
sixty days after the termination of parental rights, to allow the department sufficient time to pro- 
vide counseling for the child and otherwise prepare the child for the adoption. The adoption decree 
shall conform to the requirements of the Adoption Act and shall have the same force and effect as 
other adoption decrees entered pursuant to that act, The court clerk shall assign an adoption case 


number to the adoption decree. 


History: 1978 Comp., § 32A-4-28, enacted by Laws 
1993, ch. 77, § 122; 1995, ch. 206, § 25; 1997, ch. 34, § 9; 
1999, ch. 77, § 10; 2001, ch. 41, § 1; 2005, ch. 189, § 51; 
2022, ch. 41, § 54. 

Cross references. — For the federal Indian Child Wel- 
fare Act of 1978, see 25 U.S.C. § 1901. 

The 2022 amendment, effective July 1, 2022, removed 
a provision related to Indian children which is now cov- 
ered by the Indian Family Protection Act, and prohibited 
the department from filing or joining a motion to termi- 
nate parental rights when the sole factual basis for the 
motion is that a child's parent was formerly incarcerated 
or if the motion is based on the fact that the child is an 
Indian child or that the child's parent or parents are In- 
dian; in Subsection D, Paragraph D(1), after "child's par- 
ent is", added "or was formerly", added Paragraph D(2); 
and deleted former Subsection E and redesignated former 
Subsection F as Subsection E. 


Applicability. — Laws 2022, ch. 41, § 73 provided that. 


the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 

The 2005 amendment, effective June 17, 2005, deleted 
former Subsection B(2)(c), which provided that the court 
may find that efforts to assist the parent care for the child 
are unnecessary when the parental rights of the parent to 
a sibling of the child have been terminated involuntarily. 

The 2001 amendment, effective July 1, 2001, added 
Subsection D and renumbered the remaining subsections 
accordingly. 


The 1999 amendment, effective July 1, 1999, in a. Sub- , 
section B(2), added the Subparagraph (a) designation, 
deleted "or when a parent has caused great bodily harm’ 


to the child or great bodily harm or death to the child's 
sibling; or" from the end of Subparagraph (a), and added 
Subparagraphs (b) and (c). 

The 1997 amendment, effective July 1, 1997, added 
"including the likelihood of the child being adopted if pa- 
rental rights are terminated" at the end of Subsection A, 
inserted "or when a parent has caused great bodily harm 
to the child or great bodily harm or death to the child's 
sibling" near the end of Paragraph B(2), substituted "(a) 
through (f)" for "(a) through (e)" in Subsection C, and 
made minor stylistic changes in Subsections B and E. 

The 1995 amendment, effective July 1, 1995, added 
Subsection B(3)(f), inserted "Subparagraphs (a) through 
(e) of' following "set forth in" in Subsection C, rewrote 
Subsection E, and made minor stylistic changes through- 
out the section. 


ANNOTATIONS 


I, _. GENERAL CONSIDERATION: 
PARENTAL RIGHTS. 

PROOF, 

SUFFICIENT EVIDENCE. 
INSUFFICIENT EVIDENCE. 


I. GENERAL CONSIDERATION, , 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-54 NMSA 1978 have been included in the an- 
notations to this section. 

Application of Subsection B. — Subsection (B)(1) 
is to be used to terminate parental rights by a finding of 
abandonment where a parent is absent prior to termi- 
nation. Subsection (B)(2) is to be used where a parent is 
present and expresses a legitimate desire to take respon- 
sibility for a child prior to termination. In the Matter of 
Grace H., 2014-NMSC-034. 

Where respondent did not receive notice of and did not 
appear at hearings leading to termination of respondent's 
parental rights; the district court's permanency order in- 
corporated a family treatment plan for respondent that 
had a completion date of May 1, 2010; in March 2010, the 
department filed a motion to terminate respondent's pa- 
rental rights; in April 2010, one month before the initial 
termination hearing, when. respondent learned that the 
department had custody of respondent's child, respondent 
met with the department and told the department that 
respondent wanted custody of the child; and the district 
court concluded that respondent had abandoned the child 
under Subsection (B)(1) as grounds for termination of re- 
spondent's parental rights, respondent's parental rights 
were improperly terminated under Subsection (B)(1) be- 
cause respondent was entitled to assistance and treat- 
ment under Subsection (B)(2). In the Matter of Grace H., 
2014-NMSC-034. — 


Improper application of Subsection B. — In ter- 


*.mination of parental rights case, where the record estab- 


lished that father was present prior to the district court's 
termination and that father expressed a legitimate desire 
to take responsibility for the child, the district court's use 
of 32A-4-28(B)(1) NMSA 1978 was improper because 32A- 
4-28(B)(1) applies only where a parent is absent prior to 
termination, and conversely, 32A-4-28(B)(2) is to be used 
where a parent is present and expresses a legitimate de- 
sire to take responsibility for a child prior to termination. 
State ex rel, CYFD v, Alfonso M.E,, 2016-NMCA-021, 
Application of Subsection B when CYFD proceeds 
under two theories. — Subsection B(1) should be used 
to terminate parental rights where a parent is completely 
absent prior to termination, while Subsection B(2) should 
be used where a parent is present and expresses a le- 
gitimate desire to take responsibility for a child prior to 


_ termination. Where the children, youth and families de- 
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partment proceeds under both theories and there is an ad- 
judication of neglect under Subsection B(2), the applica- 
tion of Subsection B(1) is precluded. State ex rel. Children, 
Youth & Families Dep't v. Melvin C., 2016-NMCA-067. 
Where father indicated his desire to reunify with his 
child and his willingness to work a treatment plan, and 
where the children, youth and families department stipu- 
lated to father's:no contest plea to the neglect allegation, 
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the application of Subsection B(1) of this section was in- 
appropriate because the record reflected father's legiti- 
mate desire to take responsibility for his child and did 
not support a finding that father was completely absent. 
State ex rel. Children, Youth & Families Dep't v. Melvin C., 
2015-NMCA-067. 

Kinship guardians possess the rights of biologi- 
cal parents. — A kinship guardian appointed under the 
Kinship Guardianship Act, 40-10B-1 NMSA 1978 et seq., 
possesses the same legal rights and responsibilities of a 
biological parent and may not be involuntarily dismissed 
as a party from a termination of parental rights case un- 
der the Abuse and Neglect Act, 32A-4-1,NMSA 1978 et 
seq., without first revoking the kinship guardianship ac- 
cording to the procedures specified in the Kinship Guard- 
ianship Act and the rules of evidence, but is not. a nec- 
essary and indispensable party as defined by Rule 1-019 
NMRA. State ex rel. Children, Youth & Families Dep't v. 
Djamila B., 2015-NMSC-003. 

Where guardian was appointed by a family court as a 
kinship guardian pursuant to the Kinship Guardianship 
Act, 40-10B-1 NMSA 1978 et seq., and where Children, 
Youth and Families Department (CYFD) brought abuse 
and neglect proceedings in children's court against guard- 
ian and children's biological parents pursuant to the 
Abuse and Neglect Act, 32A-4-1 NMSA 1978 et seq., the 
kinship guardian, who possesses the same legal rights 
and: responsibilities of a biological parent, must be a 
party to a termination ‘of parental rights hearing under 
the Abuse and Neglect Act, but is not a necessary and in- 
dispensable party as defined by Rule 1-019 NMRA. State 
ex rel. Children, Youth & Families Dep't v. Djamila B., 
2015-NMSC-003. 

Kinship guardian is a necessary and indispens- 
able party. — A kinship guardian under the Kinship 
Guardianship Act, 40-10B-1 NMSA 1978 et seq., who is 
named as a respondent in an abuse and neglect proceed- 
ing is a necessary and indispensable party in the abuse 
and neglect case and may not be involuntarily dismissed 
from the case without first revoking the kinship guard- 
ianship according to the procedures specified in the Kin- 
ship Guardianship Act. State ex rel. CYFD v, Djamila B., 
2014-NMCA-045, cert. granted, 2014-NMCERT-004. 

Where the guardian was appointed as kinship guardian 
for the children pursuant to the Kinship Guardianship 
Act, 40-10B-1 NMSA 1978 et seq.; the children lived with 
the guardian; the department filed a neglect:and abuse 
petition under the Abuse and Neglect Act, 32A-4-1 NMSA 
1978 et seq., against the guardian and the children's par- 
ents; the district court adopted the department's perma- 
nency plan to reunify the children with the guardian; six 
months later, the district court changed the permanency 
plan from reunification to adoption and dismissed the 
guardian from the proceedings; and the guardian's kin- 
ship guardianship had not. been revoked pursuant to 
the Kinship Guardianship Act, because the permanency 
plan included a proposed adoption, the guardian was a 
necessary and indispensable party to the abuse and ne- 
glect case so long as the guardian's kinship guardian- 
ship remained in effect. State ex rel. CYFD v. Djamila B., 
2014-NMCA-045, cert. granted, 2014-NMCERT-004. 

Best-interests-of-the-child standard. — The statu- 
tory mandate to give primary consideration to the best 
interests of the child in a proceeding to terminate pa- 
rental rights does not deny the fundamental interests of 
the parents in the care, custody and control of the child. 
State ex rel. Children, Youth & Families Dep't v. John Ri, 
2009-NMCA-025, 145 N.M. 636, 203 P.3d.167. 

In abuse and neglect or termination proceedings, 
translations of court documents and interpreters do not 
have to be provided as a matter of law to non-English 
speaking respondents. State ex rel., Children, Youth & 
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Families Dep't v. William M., 2007-NMCA-055, 141 N.M. 
765, 161 P.3d 262, cert. denied, 2007-NMCERT-005, 141 
N.M. 762, 161 P.3d 259. 

Procedure after adjudication of neglect. — Termi- 
nation of parental rights may be based on abandonment, 
abuse or neglect, or presumptive abandonment. After a 
court makes a finding of neglect in an adjudicatory pro- 
ceeding, the children, youth and families department has 
a statutory duty to make reasonable efforts to assist a 
parent with reunification, and where there is a finding 
of neglect or abuse under Subsection B(2) of this section, 
the plain language of the statute requires a dispositional 
hearing and the creation of a treatment plan therein. 
State ex rel. Children, Youth & Families Dep't v. Melvin C., 
2015-NMCA-067. 

Where father entered a no contest plea to an allegation 
of neglect, and the district court entered a finding of ne- 
glect, it was error for the district court to proceed with 
a termination of parental rights hearing based on an al- 
legation of abandonment. Although abuse or neglect and 
abandonment are separate and independent grounds for 
the termination of parental rights, where there is a find- 
ing of neglect or abuse under Subsection B(2) of this sec- 
tion, the statute requires a dispositional hearing and the 
creation of a treatment plan therein. The district court, 
having never acted to assess the propriety of a treatment 
plan and having never ordered that one be created, erred 
by failing to fulfill its statutory duties under the adjudi- 
cation of neglect that it had previously entered as it was 
required to do by 32A-4-28(B)(2). State ex rel. Children, 
Youth & Families Dep't v. Melvin C., 2015-NMCA-067. 

Procedure after reversal of abuse and neglect ad- 
judication. — After an adjudication of abuse and neglect 
is reversed during termination of parental rights proceed- 
ings, the district court, on remand, retains jurisdiction 
to determine whether the parent prevailing on appeal 
should regain custody of the child. The court and CYFD 
must put a transition plan in place to attempt to return 
the child to the parent. CYFD may seek a termination 
of parental rights by filing new or current allegations of 
abuse, neglect or abandonment. To prevail on new alle- 
gations, the department must demonstrate by clear and 
convincing evidence that the prior reversed adjudications 
and CYFD's own actions did not contribute to the new or 
current allegations of abuse or neglect against the parent. 
The court must determine whether the new allegations 
are supported by clear and convincing evidence. The court 
must make findings with respect to whether the new al- 
legations are actually a result of the prior adjudication 
against the parent or whether the allegations actually 
constitute new incidences of abuse or neglect. If the court 
does not find clear and convincing evidence of abuse or 
neglect based on the new allegations, the court must ex- 
pedite the transition of the child to the parent, putting in 
place any services or plans that may assist in the transi- 
tion. If the court determines that there is clear and con- 
vincing evidence of new abuse or neglect by the parent, 
the court must approve a treatment plan for the parent 
or find that further efforts by CYFD would be futile. If a 
treatment plan is approved, the court must review compli- 
ance with the plan as provided in the Abuse and Neglect 
Act, If CYFD establishes that further efforts to assist the 
parent would be futile, then they may seek termination of 
parental rights. State ex rel., Children, Youth & Families 
Dep't v. Benjamin O,, 2007-NMCA-070, 141 N.M. 692, 160 
P.3d 601, 

Limitation on evidence, — In a termination of pa- 
rental rights case, where the children, youth and families 
department's (department) first motion to terminate fa- 
ther's parental rights was denied due to lack of clear and 
convincing evidence that the statutory requirements for 
termination had been satisfied, the district court did not 
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err in allowing the department to present evidence of 
events preceding the first hearing on the first motion to 
terminate parental rights in a subsequent termination of 
parental rights hearing, because to ignore all preceding 
evidence when there is no dispute as to the adjudication 
of abuse or neglect, which could include a parent's history 
of compliance, information about the causes and condi- 
tions that led to the child being taken into custody, and 
attempts to alleviate those causes and conditions, would 
be to limit the district court's access to information that 
is needed to appropriately assess whether a parent's pa- 
rental rights should be terminated. State ex rel. CYFD v. 
William C., Jr, 2017-NMCA-058. 

Constitutionality. + A similar statute was sinot consti- 
tutionally defective by failing to provide for.a defense of 
mental illness. Jn re Jason Y., 1987-NMCA-120; 106 N.M. 
406, 744 P.2d 181. 

A similar statute was not vague or ambiguous. In re Sa- 
mantha D., 1987-NMCA-082, 106 N.M, 184, 740 P.2d 1168, 
cert. denied, 106 N.M. 174, 740 P.2d:1158, 

No right to jury trial. — There is no right to a trial 
by jury in termination of parental rights proceedings pro- 
vided by either the Children's Code or the state constitu- 
tion: State ex rel. Children, Youth & Families Dep't v. Tid., 
1997-NMCA-021, 123 N.M. 99, 934 P.2d 298, cert. denied, 
122 N.M: 808, 932 P.2d 498. 

Effect of Child Custody Jurisdiction Act. — The 
former New Mexico Child Custody Jurisdiction Act (now 
see Sections 40-10A-101 to 40-10A-403 NMSA 1978) does 
not supersede or invalidate a proceeding to: terminate 
parental rights. Laurie R. vu. N.M. Human Servs, Dep't, 
1988-NMCA-055, 107 N.M. 529, 760 P.2d'1295. 

Applicability of the federal Indian Child Welfare 
Act. — In termination of parental rights proceeding, the 
federal Indian Child Welfare Act did not apply where 
father failed to show that his children were eligible: for 
membership in an Indian tribe, and therefore did not sat- 
isfy the definition of Indian child as set forth in the federal 
law, State ex rel. CYFD v. Nathan H., 2016-NMCA-043, 
cert. denied. 

Applicability of Americans with Disabilities shits 
— Even though the federal Americans with Disabilities 
Act (42 U.S.C, § 12101 et seq.) might apply in the context of 
abandonment under this section if, because of a violation 
thereof, the parent lacked responsibility for destruction 
of the parent-child relationship, there was no violation in 
this case since the mother refused to cooperate:or partici- 
pate voluntarily in treatment plans. State ex rel. Children, 
Youth & Families Dep't v. John D.,1997-NMCA-019, 123 
N.M. 114, 934 P.2d 308. 

Adequacy of notice when parent represented 
by counsel. — The human services department was 
required to serve a parent's attorney with notice of the 
department's action to terminate parental rights, when 
the attorney was representing him in a separate neglect 
action before the children's court. Ronald v. State ex rel, 
Human Servs, Dep't, 1990-NMSC-071, 110 N.M. 464, 797 
P.2d 243. 

Assistance of counsel. — The appointment of one at- 
torney to represent both the mother and father in a: pro- 
ceeding for termination of parental rights may create a 
conflict of interest for the attorney. State ex rel, Children, 
Youth & Families Dep't v. Tammy S., 1999-NMCA-009, 
126 N.M. 664, 974 P.2d 158. 

Efforts to assist parents. — Because neraniiie is 
a fundamental liberty interest, reasonable efforts must 
be, made by the department to assist the parent before 
parental rights may be terminated. Jn re Elizabeth H., 
2002-NMCA-061, 132 N.M, 299, 47 P.3d 859, cert, denied, 
132 N.M., 397, 49 P.3d 76. 

Reasonable efforts by the department to assist a parent 
vary with a number of factors, including the level of coop- 
eration demonstrated by the parent and the recalcitrance 
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of the problems that render the parent unable to provide 
adequate parenting. In re Elizabeth H., 2002-NMCA-061, 
132 N.M. 299, 47 P.8d 859, cert. denied, 132 N.M. 397, 49 
P.3d 76. 

Case law. — The piiviaibns of Section 32A-4-28B 
NMSA 1978 which permit the court to relieve the state of 
the burden of engaging in reasonable efforts to assist the 
parent in adjusting the conditions that render the parent 
unable to properly care for the child and relieve the state 
of the burdenof proving that such efforts would not result 
in a change of the conditions and causes of the neglect 
or abuse are not unconstitutional as denial of a parent's 
right to due process as a:termination of parental rights 
hearing. State ex rel: Children, Youth and Families Dep't v. 
Amy :B, ,2003-NMCA-017,.133 N.M. 136,61 P.3d 845: : 

Department not required to assist parent where 
abandonment's effects are unremediable. — Where 
abandonment by a father is proven, and the results of the 
father's past conduct are not remediable, the department 
is not required to show that it has made efforts to assist 
the father in remedying the problem. State ex rel. Dep't of 
Human Servs. v, Peterson, 1986-NMSC-001, 103 'N.M. 617, 
711 P.2d 894, cert. denied, 103 N.M. 525, 710 P.2d 92. 

Aggravating circumstances relieved ‘the depart- 
ment of the obligation to make efforts to reunify 
the family. — Where the department filed proceedings 
to terminate the parent's parental rights to the child; the 
parent had a chronic illegal drug abuse problem, but never 
entered or completed a drug treatment plan, never hada 
home or employment, failed to complete work on a GED, 
and had been in and out of jail since the beginning of the 
case; the child had a high level of methamphetamine in the 
child's system when the child was taken into custody by 
the department; the parent's parental rights to the child's 
sibling had previously been terminated; the district court 
found that there were aggravating circumstances based 
on the prior termination of the parent's parental rights to 
the child's sibling, relieved the department of its obligation 
to make efforts to reunify the family, and terminated the 
parent's parental rights to the child; the parent's appeal 
of the prior termination of the parent's parental rights to 
the child's sibling was pending and unresolved during the 
neglect and abuse proceeding regarding the child; and the 
parent claimed that the parent's right to due process had 
been violated by the district court's finding of aggravated 
circumstances when the prior termination had not been re- 
solved on appeal, the parent's due process rights were not 
violated. State ex rel. CYFD v. Raquel M., 2013-NMCA-061, 
303 P.3d 865, cert. quashed, 2013-NMCERT-007. 

Notice! required that parent's relation with part- 
ner is a condition of abuse and neglect. — When the 
behavior of a parent's partner is such that it is difficult 
for a person of ordinary intelligence and sensibilities to 
realize that the partner's self-centeredness or other char- 
acteristic is harming: the child, the department must put 
the parent on notice that the parent's relation with the 
partner is a condition and cause of the.abuse and neglect 
of the child and that a continued relation with the partner 
is grounds for termination of the parent's parental rights 
in order to satisfy the department's duty to engage in rea- 
sonable efforts to assist the parent in adjusting the condi- 
tions that render the parent unable to properly care for 
the child. State ex rel. Children, Youth & Families Dep't v. 
Joseph. M., 2006-NMCA-029, 139 N.M. 187, 130 P.38d 198, 

Termination of parental rights because of ne- 
glect or abuse does not require a prior adjudication 


- of neglect. State ex rel, Dep't of Human Servs..v. Ousley, 


134 


1985-NMCA-035, 102 N.M. 656, 699 P.2d 129. 

Injury to child not condition precedent, —-While 
a court may not speculate as to the future care of a child, 
the primary consideration isthe best interests and wel- 
fare of the child, and the court. should not be forced to re- 
frain from taking action until each child suffers an injury. 
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It is not necessary to wait until a child has been injured, 
since knowingly, intentionally, or negligently placing 
a child in danger constitutes abuse and is a ground for 
terminating parental rights. State ex rel. Dep't of Human 
Servs. v. Tommy A.M., 1987-NMCA-043, 105 N.M. 664, 
735 P.2d 1170. 


II, PARENTAL RIGHTS. 


Due process. — Minimum consideration of due pro- 
cess required court to inquire on the record whether 
mother waived certain due process rights and failure to 
do so was fundamental error. A mother was denied due 
process when her parental rights were terminated at a 

_ hearing that she did not attend and at which only a prof- 
fer was made of the evidence supporting the termination. 
State ex rel. Children, Youth & Families Dep't v. Stella P., 
1999-NMCA-100, 127 N.M. 699, 986 P.2d 495. 

The trial court has a responsibility to inquire into 
whether mother has waived her due process rights. If the 
parties were not prepared to address the issue, the trial 
court should have ordered a brief continuance. Such a con- 
tinuance will give the parties an opportunity to propose 
arrangements for mother to participate even though she 
cannot be physically present. State ex rel. Children, Youth, 
& Families Dep't v. Steven, 1999-NMCA-141, 128 N.M. 
304, 992 P.2d 317. 

Sufficient procedural protections of non-English 
speaking parent. — Father, whose primary language 
was Spanish, was afforded adequate procedural protec- 
tions to ensure that he had adequate notice and an op- 
portunity to be heard, where the father was represented 
by a court-appointed attorney who spoke Spanish and 
could discuss the case with him; the father appeared by 
telephone at the adjudicatory hearing and in person at all 
other in-court proceedings with the assistance of a certi- 
fied interpreter; CYFD used a Spanish-speaking social 
worker on occasion to assist in communicating with the 
father; and the father was.apprized of the critical aspects 
of the case throughout the proceedings by his counsel, the 
department, and the court. State ex rel., Children, Youth & 
Families Dep't v. William M., 2007-NMCA-055, 141 N.M. 
765, 161 P.3d 262, cert. denied, 2007-NMCERT-005, 141 
N.M. 762, 161 P.3d 259, 

Due process rights of parents generally. — Be- 
cause the right to raise one's child is a fundamental right 
protected. by the fourteenth amendment to the United 
States constitution, termination proceedings must be 
conducted in a constitutional manner. As such, a parent's 
legal relationship with his or her child cannot be severed 
without due process of law, which requires that termina- 
tion proceedings be conducted with scrupulous fairness 
to the parent. State ex rel. Children, Youth and Families 
Dep't v. Mafin M,, 2008-NMSC-015, 133 N.M, 827, 70 P.3d 
1266. 

Parent's due process rights were not violated, — 
Where petitioner was not given notice or an opportunity 
to participate in two permanency hearings in an abuse 
and neglect proceeding; after the court's approval of a per- 
manency plan, the court terminated petitioner's parental 
rights on the grounds of abandonment; and petitioner 
claimed that the court erred in terminating petitioner's 
parental rights without first providing petitioner with no- 
tice and an opportunity to participate in the permanency 
hearings regarding abuse and neglect, which could have 
altered the court's unchallenged findings of abandonment, 
petitioner did not suffer an abuse of due process because 
abuse and neglect are separate and independent grounds 
for termination of parental rights. State ex rel. CYFD v. 
Christopher B.,2014-NMCA-016, 

Where the parent claimed that the termination of the 
parent's parental rights violated due process because the 
department failed to make reasonable efforts to assist the 
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parent to adjust to the causes and conditions that led to 
the department taking custody of the child; specifically, 
the parent claimed that the department created a near- 
insurmountable obstacle to the parent's adjustment by 
placing the child in a home in Las Vegas where the case 
was being managed and by failing to create a treatment 
plan that accommodated the parent's learning disorder 
and cognitive limitations; the parent lived on Santa Fe; 
the department transported the child to Santa Fe twice 
a week for supervised visits and the parent was provided 
transportation to Las Vegas for additional visits; the par- 
ent was admitted toa residential treatment center where 
the parent underwent a psychiatric evaluation and a’ psy- 
chosocial assessment; and the department provided indi- 
vidual dialectical behavior therapy and emotional literacy 
and mindfulness training by a therapist who was aware of 
the parent's history of ADHD and special education, the 
department made a reasonable efforts to assist and to ac- 
commodate the parent's limitations and the parent was 
not denied due process. State ex rel. Children, Youth and 
Families Dep't v. Laura J., 2013-NMCA-057, 301 P.3d 860, 
cert, denied, 20138-NMCERT-008. 

Mother's due process rights were not denied, — 
Where child was brought into children, youth and families 
department (CYFD) custody two months prior to mother 
pleading no contest to neglecting child due to her domes- 
tic violence, substance abuse, and mental health issues, 
and where, over the next several years, several attempts 
at visitation between child and mother took place, after 
which child exhibited negative, and sometimes violent, be- 
havioral issues, and where mother argued that she was 
denied due process because she was excluded from certain 
proceedings where CYFD acted unilaterally and without 
judicial oversight and because the district court failed 
to comply with the six-month timeline set out in § 32A- 
4-25.1(D) NMSA 1978, mother's due process rights were 
not violated because mother failed to direct the court to 
any proceedings where she was not present, where she 
was: unrepresented by counsel, where she was denied 
the opportunity to cross-examine CYFD's witnesses or 
present evidence of her own, or where she was denied 
an impartial decision-maker, and, moreover, mother does 
not allege that there is a reasonable likelihood that the 
outcome of the termination proceedings might have been 
different had CYFD complied with the statutory dead- 
lines it allegedly violated. State ex rel. CYFD v. Josie G., 
2021-NMCA-068, cert. denied. 

Mother's due process rights were not denied 
where witness's testimony was aided by an out- 
line prepared by attorney. In a termination of 
parental rights proceeding, where the permanency 
planning worker from the children, youth and families 
department (CYFD) testified that she prepared for her 
testimony by reading an outline prepared by CYFD's 
attorney which he emailed to her two days before the 
hearing, the district court did not err in denying moth- 
er's motion to strike the witness's testimony based on 
a violation of due process, because the outline, created 
from the witness's family treatment plan and court re- 
ports, were part of the record and available to mother's 
attorney, nothing in the record indicated that the out- 
line or the witness's testimony was inaccurate or incor- 
rect, and the district court sufficiently corrected any al- 
leged impropriety in CYFD's handling of its witnesses 
by allowing for cross-examination and voir dire of the 
witness, and therefore the risk to mother of an errone- 
ous deprivation of her parental rights was low. State ex 
rel. CYFD v. Rosalia M., 2017-NMCA-085, 

Witness's testimony aided by an outline prepared 
by attorney did not result in structural error. — Ina 
termination of parental rights proceeding, where the per- 
manency planning worker from the children, youth and 
families department (CYFD) testified that she prepared 
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for her testimony. by reading an outline prepared by 
CYFD's attorney which he emailed.to her two days before 
the hearing, the witness's testimony did not» render the 
entire proceeding fundamentally unfair, because the wit- 
ness only read and relied on the portion of the outline that 
pertained to her testimony, which was created from her 
own court reports and family treatment plan, and moth- 
er's attorney was provided an opportunity to question and 
to cross-examine the witness which corrected any alleged 
impropriety in CYFD's handling of its witnesses. State ex 
rel. CYFD v. Rosalia M., 2017-NMCA-085.- 

Due process rights of incarcerated parent in ter- 
mination hearing. — Because a fundamental liberty in- 
terest is implicated in proceedings involving the termina- 
tion of parental rights, a parent who is incarcerated and 
is unable to attend a hearing on a petition to terminate 
parental rights is entitled to procedural due process, in- 
cluding the right to review and challenge the evidence 
presented against him and to present evidence on his be- 
half. State ex rel, Children, Youth & Families Dep't v. Ruth 
Anne E., 1999-NMCA-035, 126 N.M. 670, 974 P.2d 164. 

Incarcerated father's due process’ rights were not vio- 
lated where he was given the opportunity, to participate 
in a termination hearing via telephone, despite his insis- 
tence that he be physically present in the courtroom. State 
ex rel. Children, Youth & Families Dep't.v. Christopher L., 
2003-NMCA-068, 133 N.M. 653, 68 P.3d 199. 

Right of custodians to termination proceedings, 
— That the nonparent custodians of a child were "act- 
ing as parents". pursuant to Section 40-10-3H NMSA 
1978 (now 40-10A-102(13) NMSA 1978) because they had 
physical custody of the child and claimed a right to. cus- 
tody did not have applicability in a neglect or abuse case 
so as to entitle the custodians to the protections afforded 
in a termination of parent rights.case. In re Agnes P., 
1990-NMCA-091, 110 N.M. 768, 800 P.2d 202, cert. denied, 
110.N.M. 749, 799 P.2d 1121. 

Plea of nolo contendere to abuse and neglect 
charge. — The trial court's taking judicial notice of a 
mother's nolo contendere plea in a, prior abuse and ne- 
glect.case did not deprive the mother of due process since 
the court heard testimony and made its findings based on 
the evidence presented, rather than simply relying on the 
prior adjudication. State v. Hvandatis J., 1995-NMCA-087, 
120 N.M. 463, 902 P.2d 1066. 


Il. PROOF. 


Efforts of the department. —The court.is ‘puptifiega in 
terminating parental rights where it is clear after several 
years of effort by the department that the child will not 
thrive, and the causes of neglect and abuse are unlikely 
to.change in the foreseeable future. State ex rel. Human 
Servs. Dep't v. Penny J., 1994-NMCA-1438, 119 N.M. 328, 
890 P.2d 389, cert. denied, 119 N.M. 20, 888 P.2d 466 

Evidence of negect of siblings. — Although child 
was taken into CYFD custody at the time of birth, and was 
therefore never in parents' care, the court,could rely,on ev- 
idence of neglect or abuse to the other children as a factor 
in determining whether parental. rights to child should be 
terminated. State ex rel. Children, Youth. & Families Dep't 
v, David. F.,.Sr., 1996-NMCA-018, 121.N.M, 341, 911 P.2d 
235, cert, denied, 121 N.M.:242, 910 P.2d 318. 

Parent's right to raise child to. be.considered. 
— While a court must give primary consideration to the 
physical, mental and emotional welfare and needs of the 
child, this cannot be done to the utter exclusion of con- 
sideration of the rights of a parent to raise her children. 
State ex rel. Dep't. of Human, Servs, v. Natural. Mother, 
1981-NMCA-103, 96 N.M. 677,634 P.2d 699. 

Relative merits of parental environments not 
considered, =. The process of; making a determina- 
tion of termination of parental rights does not include 
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a comparison of the relative merits of the environments 
provided by the foster parents and by the natural par- 
ents, The only consideration is whether the environment 
provided for the children by the parents is and will:be 
adequate. State ex rel, Dep't of Human Servs. v. Natural 
Mother, 1981-NMCA-103, 96 N.M. 677, 634 P.2d 699. 

The fact that a child might be better off in a different 
environment is not a basis for termination of parental 
rights. State ex rel. Department of Human Servs, v. Wil- 
liams, 1989-NMCA-008, 108 N.M. 332, 772 P.2d 366 (Ct. 
App.), cert. denied, 108 NM. 278,771 P.2d 981 (1989). 

Failure to assist parents. — Where the department's 
treatment plans treated the parents as a unit with the 
goal of reunification of the family; one parent failed to 
make progress toward becoming an adequate parent; the 
other parent made positive progress; and the department 
did not provide a specific treatment plan or specifically 
alert the parent who was progressing of the consequences 
of staying with the parent who was not progressing, the 
court erred in terminating the parental rights of the par- 
ent who was progressing because there was no clear and 
convincing evidence that it was unlikely that the parent 
who was progressing would be able to properly parent the 
children in the forseeable future. State ex rel. Children, 
Youth & Families Dep't v.. Joseph M., 2006-NMCA-029, 
139 N.M. 137, 130 P.3d 198. 

Mere comparative analysis of prospective homes 
is improper in proceedings seeking to terminate paren- 
tal rights. In re Doe, 1982-NMCA-094, 98 N.M, 340, 648 
P.2d 798, cert. denied sub nom, Cook v. Brownfield, 98 
N.M. 336, 648 P.2d 794. 

Futile efforts to preserve family not required. — 
When it becomes clear that preserving the family is not 
compatible with protecting the child, further efforts at 
preservation are not required. Further efforts to assist the 
parents are not required when there is a clear showing 
that they would be futile. In re Kenny F., 1990-NMCA-004, 
109 N.M. 472, 786 P.2d 699, overruled on other grounds 
by In re Adoption of J.J.B., 1993-NMCA-145, 117 N.M. 31, 
868 P.2d 1256. 

Advice regarding right to appointed counsel, 
— A district court must advise a parent in termination 
proceedings under the adoption provisions of the Chil- 
dren's Code that the parent is entitled to have counsel ap- 
pointed if indigéncy can be established. The court's failure 
to advise a parent that the parent would be entitled to 
appointed counsel if the parent can establish indigency 
constitutes fundamental error. Chris L, v. Vanessa O., 
2013-NMCA-107. 

Where, in an adoption proceeding, the petitioners 
sought to terminate the parental rights of the child's bio- 
logical parent; the parent appeared in the proceeding pro 
se; the district court told the parent that the parent would 
be required to follow the rules and that the parent could 
hire an attorney at any time during the proceedings, but 
failed to advise the parent that the court would appoint 
counsel for the parent if the parent was indigent and re- 
quested counsel, the failure of the court to advise the par- 
ent that the parent would be entitled to appointed counsel 
if the parent could establish indigency constituted funda- 
mental error. Chris L. v. Vanessa O., 2018-NMCA-107, 

"Reasonable efforts". — Sections 32A-4-2C, 32A-4- 
22C, and 32A-4-28B(2) NMSA 1978 are constitutional fa- 
cially and as applied to a mother, whose parental rights 
were terminated without the state making reasonable ef- 
forts toward family reunification, where the mother had 
previously had parental rights terminated as to another 
child and no progress was evident in the mother's efforts 
to kick a four-year drug abuse problem, State ex rel. Chil- 
dren, Youth & Families Dep't v. Amy B., 2003-NMCA-017, 
133 N.M. 136,61 P.3d 845, 

Abandonment by father does not mandate termi- 
nation. — When a child has been abandoned by a father, 
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i.e., when the parental relationship between father and 
child is nonexistent, it is not mandatory that thecourt 
terminate parental rights. The decision rests within 
the judicial discretion of the court. Wasson v. Wasson, 
1978-NMCA-092, 92 N.M. 162, 584 P.2d 713: 

Abandonment during incarceration. — Whether 
“abandonment” has occurred during incarceration is a 
question of fact to be determined on a case by case basis. 
Not every act of a parent which results in incarceration, 
nor every criminal act perpetrated between parents, can 
be deemed to be abandonment as a matter of law. In. re 
Doe, 1982-NMCA-183, 99 N.M. 278, 657 P.2d 134, cert. de- 
nied; 99 N.M. 358, 658 P.2d 443. 

Abandonment; rests upon incarceration coupled with 
other factors such: as parental ‘neglect, lack of affec- 
tion shown toward the child, failure to contact the child, 
financially support the child. if able to do so, as.well as 
disregard, for the general welfare of the child. In re Doe, 
1982-NMCA-183, 99 N.M, 278, 657 P.2d 134, cert: denied} 
99 N.M. 358, 658 P.2d 433. » 

Act of selling children constitutes abasidane 
ment of them as a matter of law. Barwin v. Reidy, 
1957-NMSC-016, 62 N.M.183, 307 P.2d 175. 

When father, in child's presence, murders child's 
mother, the district court may terminate the father's pa- 
rental: rights, In re Doe; 1982-NMCA-183, 99’ N.M.. 278, 
657 P.2d 134, cert. denied, 99 N.M:.358, 658 P.2d 443. 

Summary judgment improper. — In termination 
proceeding, mother's contentions as to alleged construc- 
tive abandonment, her fitness as a parent, and the state's 
efforts to assist her in-complying with rehabilitation plan 
were material factual. issues which were sufficient to de- 
feat state's. summary judgment motion. State ex rel. Chil- 
dren, Youth & Families Dep't v. Erika M., 1999-NMCA-036, 
126 N.M. 760, 975 P.2d 378. 

"Neglect" by noncustodial parent. — Termination of 
parental rights by reason of "neglect" requires a showing 
by clear and convincing evidence of culpability on the part 
of the parent through intentional or negligent disregard of 
the child's well-being and proper needs. If the parents are 
separated and living in different communities, in order to 
hold a noncustodial parent responsible for the neglect of 
the parent having actual physical custody of the child, it 
must be established that the noncustodial parent knew 
or should have known of the condition of the child, that 
the child was without proper care by the custodial parent 
because of the faults or habits.of that parent, and when 
able to.do so,.to provide that care, In re Adoption of J.J.B.; 
1993-NMCA-145, 117 N.M. 31, 868 P.2d 1256, rev'd.in part 
on, other grounds, Roth v. Bookert, 1995-NMSC-026,..119 
N.M. 638, 894 P.2d 994, cert, denied, 516 U.S. 860,116 S, 
Ct. 168, 133 L.. Ed. 2d 110 (1995). 

Department may not use psychologists' testimony 
where it sought examination. — If the human services 
department induces a person to be examined and coun- 
seled by psychologists, something she would ‘not do but 
for such inducement, the department is estopped: by such 
conduct to use the psychologists’ testimony.,Jn re, Doe, 
1982-NMCA-115, 98 N.M., 442, 649. P.2d 510, 

State must, prove one of specific statutory 
grounds. — In order to terminate.a parent's rights, the 
state must plead and prove one of the specific grounds 
for termination set out in the statute. State ex rel. Dep't 
of Human Servs, v. Williams, 1989-NMCA-008, 108 N.M. 
332, 772 P.2d. 366, cert. denied, 108 N.M. 273, 771 P.2d 
981, 

Judicial, standard fan tersuin atlas parental 
rights. — The court shall terminate parental rights with 
respect to a neglected child when the court finds by clear 
and convincing evidence that the, conditions and causes 
of the neglect are unlikely to change inthe foreseeable 
future despite reasonable efforts by the children, youth 
and families department. to assist the parent in adjusting 
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the conditions’ that render the parent. unable to prop- 
erly care for the child. State ex rel. Children, Youth & 
Families Dep't vi Jerry K:;:2015-NMCA-047, cert. denied, 
2015-NMCERT-004. 

Where incarcerated father, beginning:a thirty-five year 
sentence for sex crimes, conceded that his children were 
neglected pursuant to 82A-4-2E(4) NMSA 1978, in that he 
was unable to discharge his responsibilities to and for his 
children because of incarceration, and where the district 
court permitted father to provide evidence that he had 
given placement:alternatives and information to the chil- 
dren, youth and families department (department) and 
evidence about whether the department made reasonable 
efforts to assist father, the district court did not err inicon- 
cluding that the conditions and causes of the neglect were 
unlikely to change in the foreseeable future despite the 
department's reasonable efforts to facilitate a treatment 
plan, and that it was in the children's best interest to be 
adopted and not reunified with father. State ex rel. Chil- 
dren, Youth & Families Dep't v. Jerry K.,2015-NMCA-047, 
cert; denied, 2015-NMCERT-004. : 

Grounds for termination to be shown by clear 
and convincing evidence. — In proceedings seeking 
the termination of parental rights, the grounds for any 
attempted termination must be proven by clear and con- 
vincing evidence. The clear‘and convincing evidence stan- 
dard requires proof stronger than a mere "preponderance" 
and yet something less than "beyond a reasonable doubt." 
In re Doe, 1982-NMCA-094, 98 'N.M. 340, 648 P.2d 798, 
cert. denied swb nom, Cook v. Brownfield, 98 N.M. 336, 648 
P.2d 794, : 

Quantum of proof required concerning evidence as to 
parents' unfitness must be such as to clearly and convinc- 
ingly show parents’ unfitness. A mere preponderance of the 
evidence is insufficient. Huey v. Lente, 1973-NMSC-098, 
85 N.M. 597, 514 P.2d 1093. 

Because of the fundamental rights involved in a ter- 


' mination proceeding, the burden of proof of clear and 
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convincing evidence is something stronger than a mere 
preponderance and yet something less than beyond a rea- 


sonable doubt, State ex rel. Dep't of Human Servs. v. Natu- 


ral Mother, 1981-NMCA-103, 96 N.M. 677,634 P.2d 699. 

The findings to support termination must be supported 
by clear and convincing evidence, State ex rel. Dep't of Hu- 
man Servs, v. Natural Mother, 1981-NMCA-108; 96 .N:M; 
677, 634 P.2d 699. 

A trial court's decision in termination of parental rights 
cases will be upheld if its findings are supported by clear 
and convincing evidence and if it.applied.the proper rule 
of law. State ex rel. Dep't of Human Servs, v. Minjares, 
1982-NMSC-065, 98:N.M. 198, 647 P.2d 400. 

Evidence that the mother had continually neglected 
her children by failing to complete and progress in sub- 
stance abuse treatment and by continuing to place herself 
in situations involving domestic violence and suspected 
criminal activity was sufficient} to support a finding of 
neglect. State,ex rel. Children, Youth & Families Dep't v. 
Vanessa C,, 2000-NMCA-025, 128 N.M. 701, 997 P.2d 833, 
cert. denied, 128 N.M. 690, 997 P.2d 822. 

Clear and convincing evidence supported ter- 
mination, — Where the parent was abusing drugs and 
physically neglecting the child; the child tested’ positive 
for opiates; the parent)'was unsuccessfully discharged 
from an addiction-recovery program; and the parent failed 
to keep home visit, therapy, and urinalyses appointments, 
tested positive for marijuana; failed to attend substance 
abuse group meetings; was not able to provide a safe and 
stable living environment for the parent or, the child, 
failed to comply with the department's treatment plan 
and to use the department's recommended services, and 
lacked a commitment to the child, clear and convincing 
evidence supported termination of the parent's parental 
rights. State ex rel. Children, Youth and Families Dep't 
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v. Laura J., 2018-NMCA-057, 301 P.3d 860, cert. denied, 
2013-NMCERT-003. 

Separate finding of parental unfitness not re- 
quired for termination. — Parental unfitness is inher- 
ent in a finding by the court of any of the statutory con- 
ditions: abandonment, neglect or abuse; and no separate 
showing or finding by the court with reference to unfitness 
is necessary. In-re Adoption of J..J.B., 1995-NMSC-026, 119 
N.M. 688, 894 P.2d 994, cert. denied, 516 U.S. 860, 116 S. 
Ct. 168, 1383 L. Ed. 2d 110 (1995). 

Clear and convincing evidence necessary to sup- 
port abandonment. — In proceedings seeking to ter- 
minate parental rights on grounds of abandonment, the 
court must be satisfied, by clear and convincing evidence, 
that the best interests of the child will be served by sev- 
ering the parent-child relationship. In re Samantha D., 
1987-NMCA-082, 106 N.M. 184, 740 P.2d 1168, cert. de- 
nied, 106 N.M. 174, 740 P.2d 1158. 

Proof of abandonment. — To prove ahandbisisuhs 
(1) parental conduct, evidencing a conscious disregard of 
obligations owed to the child, and (2) that such conduct 
led to the disintegration of the parent-child relationship 
must be established; evidence of the disintegration of 
the parent-child relationship is of no consequence if not 
caused by the parent's conduct. In re Adoption of J.J.B., 
1995-NMSC-026, 119 N.M. 638, 894 P.2d 994, cert. denied; 
516 U.S. 860, 116 S. Ct. 168, 133 L. Ed. 2d 110 (1995). 

The presumption of abandonment imposes on the par- 
ent against whom it is directed the burden of going for- 
ward to rebut or meet the presumption; however, it does 
not shift the burden of proof which remains on the person 
seeking termination of parental rights. In re Adoption of 
J.J.B., 1995-NMSC-026, 119 N.M. 638, 894 P.2d 994, cert: 
denied, 516 U.S. 860,116 S. Ct. 168, 133 L. Ed. 2d 110 
(1995). 

The presumption of abandonment that arrives through 
the statutory factors is completely rebutted by showing 
that a parent lacks responsibility for the destruction of 
the parent-child relationship. In re Adoption of J.J.B., 
1995-NMSG-026, 119 N.M. 638, 894 P.2d 994, cert. denied, 
516 US. 860, 116 S. Ct. 168, 133 L. Ed. 2d 110 (19985). 

Presumption of abandonment rebutted by evi- 
dence that parents did not cause disintegration of 
parent-child relationship. — In proceedings seeking 
to terminate parental rights on the grounds of abandon- 
ment, where the district court found all of the conditions 
set forth in 32A-4-28(B)(3) NMSA 1978, but did not en- 
ter any findings of fact or conclusions of law regarding 
the cause of the disintegration of the parent-child rela- 
tionship between daughter and respondents, the district 
court erred in terminating parental rights on the grounds 
of abandonment; because'a party seeking termination of 
parental rights has the burden of proving that the objec- 
tive parental conduct is the cause of the destruction of the 
parent-child relationship, and in this case, there was no 
evidence that respondents caused the delays that contrib- 
uted to the disintegration of the parent-child relationship 
with daughter; the suspension of visitation that lasted 
for several years, based on an unsubstantiated allegation 
that there may have been child pornography in the home, 
and the consequent disintegration of the parent-child re- 
lationship cannot be blamed on the respondents. State ex 
rel. CYFD v. Donna E., 2017-NMCA-088. 

Intent to abandon. — A parent need not have a sub- 
jective intent to abandon the child for abandonment to 
have occurred; rather, abandonment is defined by the 
outward behavior of the parent as perceived and inter- 
preted by others and there is no inquiry into the parent's 
concealed and unexpressed intentions. In re Adoption of 
J.J.B., 1995-NMSC-026, 119 N.M. 638, 894 P.2d 994, cert. 
denied, 516 U.S. 860, 116 S. Ct. 168, 133 L. Ed. 2d 110 
(1995). ’ 


CHILDREN'S CODE 


138 


382A-4-28 


Authority of court after mother's consent de- 
clared invalid. — Since the mother's consent to adop- 
tion has. been declared invalid in keeping with the best 
interests of the child, the trial court retains the power to 
determine custody in the absence of a legally valid con- 
sent, and it is within the authority of the trial court to 
continue the child:in the custody of the couple seeking to 
adopt her. Although they lacked standing to petition the 
court for adoption, they were not left without remedy, 
since they did have standing to seek relief. In re Saman- 
tha D., 1987-NMCA-082, 106.N.M. 184, 740 P.2d 1168, 
cert. denied, 106 N.M. 174, 740 P.2d 1158. 

Clear and convincing evidence that the Sbiidie 
tions and causes of neglect and abuse were un- 
likely to change. — In termination of parental rights 
proceeding, there was clear and convincing evidence to 
prove that the conditions and causes of neglect and abuse 
were unlikely to change in the foreseeable future where 
father, due to his repeated incarcerations, was unable to 
participate in parenting classes, retain stable housing, fol- 
low the recommendations from his substance abuse and 
mental health assessments, and participate in scheduled 
visits with his children. State ex rel. CYFD v. Nathan H., 
2016-NMCA-043, cert. denied. , 

Evidence of conditions and causes of neglect and 
abuse, — Evidence sufficient to support finding that con- 
ditions and causes of neglect and abuse were unlikely to 
change. State ex rel. Human Servs. Dep't v. Wayne R.N., 
1988-NMCA-048, 107 N.M. 341, 757 P.2d 1333. 

‘Incarceration. — Even though incarceration alone 
is not an appropriate reason to terminate parental 
rights, where the father was convicted of the murder of 
the mother, his subsequent long-term incarceration was 
sufficient to establish that the child was neglected, and 
that termination of his parental rights was justified. 
State ex rel. Children, Youth & Families Dep't v. Joe R., 
1997-NMSC-038, 123 N.M. 711, 945 P.2d 76. 

Components of "unfit" mother not required find- 
ings by trial court. — Since the ultimate fact is that 
a mother is unfit, the trial court is not required to make 
findings as to the components of "unfit" because those 
components are not ultimate facts. State Health & Social 
Servs, Dep't v. Smith, 1979-NMCA-004, 93 N.M. 348, 600 
P.2d 294, cert. denied, 92 N.M. 532, 591 P.2d 286 (decided 
under prior law). 

Appellate issue to determine substantial evi- 
dence of components of "unfit". — Having found the 
ultimate fact that the mother is unfit, the appellate issue 
does not involve the sufficiency of findings as to the com- 
ponents of "unfit"; rather, the appellate issue is whether 
there was substantial evidence of each of the components 
so that the finding of the ultimate fact was supported by 
the evidence, State Health & Social Servs. Dep't v. Smith, 
1979-NMCA-004, 93 N.M. 348, 600 P.2d 294, cert. denied, 
92 N.M. 532,591 P.2d 286. 

Effect of abuse of sibling. — While ellis of a sibling 
may be insufficient to justify terminating parental rights, 
it is evidence that should be considered in determining 
whether a child has been placed in danger. State ex rel. 
Dep't of Human Servs,.v. Tommy A. M., 1987- NMCA-043, 
105 N.M. 664; 735 P.2d 1170. 


IV. SUFFICIENT EVIDENCE. 


Abandonment. — Where the children, youth and fami- 
lies department arranged a visit between the parent and 
the child, and‘the parent could not visit at the appointed 
time because the parent was incarcerated in Colorado; the 
child moved to Georgia to live with an aunt; when the par- 
ent was released from incarceration, the CYFD attempted 
to set up a home visit with the parent in Colorado, but the 
parent refused because the parent was traveling to Geor- 
gia; the CYFD attempted to set up visits between the child 
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and the parent in Georgia, but could not reach the parent 
and the parent never attempted to reach the CYFD; when 
the parent returned to Colorado, the CYFD arranged for 
calls to the child at the aunt's home and when the parent 
complained that the aunt wasn't answering the calls and 
when the parent's comments to the child became inap- 
propriate, the CYFD: set up standing calls to the child at 
the child's therapists office; after the parent failed twice 
to reach the child at the therapist's office, the parent 
stopped trying and had no contact with the child for five 
months, the evidence showed that the parent consciously 
disregarded the parent's obligations to the child and as 
a result, the parent-child relationship disintegrated and 
the trial court properly terminated the parent's parental 
rights based on abandonment. State ex rel. CYF'D v. Benja- 
min O,, 2009-NMCA-039, 146 N.M. 60, 206 P.3d 171. 

Sufficient evidence to support termination of pa- 
rental rights. — Where father did not dispute that child 
was a neglected child, and where the children, youth and 
families department (department) presented evidence 
that father was not consistent in attending treatment 
or counseling services despite numerous referrals, that 
both the clinical therapist and psychologist indicated that 
services were needed, that father missed two substance 
abuse assessments and only completed a mental health 
assessment less than two weeks prior to the second termi- 
nation hearing, that father's participation in drug screen- 
ings was inconsistent, that father did not have stable 
housing as required by his treatment plan, and that fa- 
ther was inconsistent in his contact with the department 
even though he was ordered to maintain contact as part of 
his treatment plan, there was sufficient evidence for the 
district court to conclude that father had not alleviated 
the causes and conditions that led to child being taken 
into custody and that he would not do so in the foresee- 
able future, despite reasonable efforts by the department 
to assist father..The evidence supported termination of 
father's parental rights in child. State ex rel. CYFD v. Wil- 
liam C., Jr., 2017-NMCA-058. 

Sufficient evidence to support termination of 
mother's parental rights. — Where child was brought 
into children, youth and families department (CYFD) cus- 
tody two months prior to mother pleading no contest to 
neglecting child due to her domestic violence, substance 
abuse, and mental health issues, and where, over the next 
several years, several attempts at visitation between child 
and mother took place; after which child exhibited nega- 
tive, and sometimes violent, behavioral issues, and where 
mother argued thatiCYFD failed to present sufficient evi- 
dence that (1) the conditions and causes of the neglect and 
abuse were unlikely to change in the foreseeable future, 
(2) CYFD made reasonable efforts to assist mother in ad- 
justing the conditions that rendered her unable to prop- 
erly care for child, (8) termination of parental rights was 
in child's best interests, and (4) child was adoptable, the 
district court's decision to terminate parental rights were 
supported by clear and convincing evidence that child 
was severely traumatized and her state of mind was not 
conducive to reunification with mother, and it was reason- 
able for the district court to conclude that mother could 
not safely parent child based on evidence of child's contin- 
ued pattern of severe behavioral issues following contact 
with mother. Clear and convincing evidence supported the 
district court's finding that the causes and conditions of 
neglect were not alleviated and were unlikely to change 
in the foreseeable future, that CYFD made reasonable ef- 
forts to reunify child and mother, and that termination of 
parental rights was in child's best interests. State ex rel. 
CYFD v. Josie G., 2021-NMCA-063, cert. denied. 

Termination of parental rights was in child's best 
interest. — In a termination of parental rights case, 
where the children, youth and families department pre- 
sented evidence of neglect based on father's plea of no 
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contest to neglect of child, evidence that mother's contact 
with child was inconsistent, leading child to be confused 
about his future and causing child to become emotionally 
volatile, which resulted in acts of self-harm and low toler- 
ance regarding conflict with peers, and evidence that fa- 
ther had shown an inability to follow the laws of the state 
of New Mexico and that his ability to change was, uncer- 
tain, and where CYFD was not required to make reason- 
able efforts to assist father in adjusting the conditions that 
rendered him unable to care for the child because father 
stipulated to a finding that reunification with child was 
futile based on father's potential penitentiary sentence on 
pending criminal charges, there was sufficient evidence to 
support the district court's finding that it was in child's 
best interests to terminate father's parental rights. State 
ex rel. CYFD v. Raymond D., 2017-NMCA-067. 

Sufficient evidence. — Where although parent gave 
parent's best effort to comply with a treatment plan, be- 
cause of parent's personality disorder and because of the 
psychological trauma and emotional damage that the chil- 
dren suffered while in the parent's care, the parent could 
not safely parent the children and meet their psychologi- 
cal and emotional needs in the forseeable future; children 
had suffered from sexual and physical abuse; children had 
a long history of foster care and parent was emotionally 
depressed and not emotionally available to the children; 
although parent had obtained mental health treatment, 
the parent stopped treatment two years prior to the ter- 
mination hearing; the parent did not exercise the parent's 
visitation rights with one child for a two year period; and 
the parent sent another child back to the parent's spouse 
knowing that the spouse had sexually abused the child, 
there was sufficient: evidence to support termination of 
parental rights. State ex rel. Children, Youth & Families v. 
Athena H., 2006-NMCA-=113, 140 N.M. 390, 142 P.3d 978. 

Sufficient evidence of reasonable efforts to as- 
sist a parent in adjusting conditions. — In a termi- 
nation of parental rights proceeding that began after a 
two-month-old child was found to have sustained multiple 
fractures, including twenty-three rib fractures and four 
skull fractures in various stages of healing, facial bruis- 
ing, liver lacerations, brain bleeding, and a possible de- 
tached retina while in the care of her mother and father, 
and where the children, youth and families department 
(department) prepared a family treatment plan for father, 
went over the treatment plan with father, detailing ways 
the father could comply with the plan, provided father 
with the department's contact information, and scheduled 
appointments for a court-ordered psychosocial assess- 
ment, and where father did not show up for the appoint- 
ments, did not participate in the psychosocial assessment, 
made no attempts to contact the department when he was 
incarcerated and failed to contact the department during 
any period of time when he was out of custody, and where 
father failed to show any interest in his child's special- 
ized needs that required a high level of care, the district 
court did not err in finding that the conditions and causes 
of child's neglect and ‘abuse were unlikely to change in 
the foreseeable future despite reasonable efforts by the 
department under 32A-4-28(B)(2) NMSA 1978 and that 
termination was in the child's best interest. State ex rel. 
CYFD v. Keon H., 2018-NMSC-033, rev'g 2017-NMCA-004, 
387 P.3d 313. 

Evidence supported presumptive abandonment. 
— The evidence did not support:a finding that the causes 
and conditions of the father's neglect were unlikely to 
change in the foreseeable’ future where after the father 
was released from prison, he participated in all programs 
that CYFD recommended; he made substantial changes 
in this life to ensure the return of his children; and he 
held a stable job, established a support system, ceased to 
use drugs, and stayed clear of his past gang life, but the 
evidence supported the district court's termination of the 
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father's parental rights based on the father's presumptive 
abandonment of the children where a parent-child bond 
with one child had disintegrated and had never existed 
with the other child; the children lived in the home of fos- 
ter parents for an extended time and developed a parent- 
child relationship with the foster parents; the father had 
limited.contact with the children during his incarceration; 
and the father made minimal effort to have the children 
placed with relatives. State ex rel. Children, Youth & Fam- 
ilies Dep't v. Hector C., 2008-NMCA-079, 144 N.M. 222, 
185 P.3d 1072, cert. denied, 2008-NMCERT-004, 144 N.M. 
47, 183 P.8d 932. 

Substantial evidence. — Evidence which established 
that the father failed to be involved in the children's lives 
prior to his incarceration; his failure to provide a safe 
and stable home by dealing in drugs in their home; his 
decision to leave the children's home when they were very 
young; his decision to violate the terms of his probation 
resulting in his incarceration; his failure to provide for the 
children or to protect them from the mother's neglect both 
prior to and during his incarceration; his knowledge that 
the mother used drugs and hada history of neglecting her 
children; his failure to: contact the children while incar- 
cerated; the termination of the father's parental rights to 
another child under: similar circumstances; the father's 
parole to Florida; CYFD continued to offer reunification 
services to the father while he was incarcerated and after 
he was paroled, was substantial evidence of neglect, that 
the father was unlikely to properly parent the children in 
the future, that the department made reasonable efforts 
to assist the father, that the father abandoned the chil- 
dren and that aggravated circumstance existed that made 
further efforts to assist the father unnecessary. State 
ex rel., Children, Youth & Families Dep't v. William M., 
2007-NMCA-055, 141 N.M. 765, 161 P.3d 262, cert. denied, 
2007-NMCERT-005, 141-N.M. 762, 161 P.3d 259. 

Abandonment found. — Termination of a mother's 
parental rights was proper since the evidence established 
a rebuttable: presumption of abandonment..which the 
mother failed to overcome. State ex rel. Children, Youth & 
Families Dep't v. John Ds, 1997- NMCA-019, 123 N.M. 114, 
934 P.2d 308. 

Disintegration of pinrentecbeilil relationship, — 
Substantial evidence beyond reasonable doubt supported 
court's termination of parental rights due to disintegra- 
tion of parent-child relationship. Laurie R.v.N.M. Human 
Servs. Dep't; 1988-NMCA-055, 107 N.M. 529; 760: P.2d 
1295. 

Evidence held sufficient to terminate parental 
rights. Trial court's findings: for termination of the 
mother's parental rights were supported by clear and con- 
vincing evidence, since the human services department 
made reasonable efforts to assist her in improving her 
ability to care for her children, which efforts proved ulti- 
mately futile. State ex rel, Human Serv. Dep't v. Dennis S., 
1989-NMCA-032, 108 N.M. 486, 775 P.2d 252, cert. denied, 
108 N.M. 485, 775:P.2d 251. be 

Termination of a mother's parental rights to four chil- 
dren was justified by clear.and convincing evidence that 
the children were abused and neglected, the conditions 
and causes of the abuse and neglect were unlikely to 
change in the foreseeable future, and the children, youth 
and families department made reasonable efforts to assist 
the. mother in adjusting the conditions, which rendered 
her unable to properly care for the children, State v. Even- 
tyr J, 1995-NMCA-087, 120 N.M. 463, 902 P.2d 1066. 

Where department made minimal but statutorily suffi- 
cient efforts to assist mother, but there were no signs that 
the parent-child relationship would likely change for the 
better in the foreseeable future, parental rights were right- 
fully terminated, In re Elizabeth H., 2002-NMCA-061, 132 
N.M, 299, 47 P.8d 859, cert. denied, 182 N.M, 397,49 P.3d 
76, 
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Trial court was justified in terminating paren- 
tal rights to a four-year old child who had been adjudi- 
cated as.a neglected child after being diagnosed as having 
nonorganic failure to thrive, where there was clear and 
convincing evidence to support the court's finding that 
the conditions and causes of the neglect were unlikely to 
change in the foreseeable future. State ex rel. Dep't of Hu- 
man Servs. v. Williams, 1989-NMCA-008, 108° N.M. 332, 
772 P.2d 366, cert. denied; 108 NM. le 771 P.2d 981. 


V. INSUFFICIENT EVIDENCE. 


Insufficient evidence for termination of paren- 
tal rights. — Where CYFD: claimed) that the parental 
rights of the petitioner should be terminated, because 
the petitioner failed to understand the harm that had 
been done to the petitioner's children and because the 
petitioner failed to take responsibility for the causes that 
had prompted the department to take custody of the chil- 
dren; CYFD's claims were based on the facts that had:ini- 
tially caused CYFD:to take the petitioner's children into 
custody; and since the time when CYFD had taken the 
children into custody, the petitioner had successfully ad- 
dressed the petitioner's alcohol and drug dependency, the 
petitioner regularly attended AA meetings, the petitioner 
made some, but not all, required child support payments, 
and the petitioner complied with all other requirements 
of CYFD's treatment plan; the petitioner made ‘positive 
behavioral changes and learned skills to manage emo- 
tional moods; the petitioner recognized that the petitioner 
had made some poor choices regarding the petitioner's 
personal:life that had affected the children; and the peti- 
tioner was openly affectionate with the children and the 
children were attached to the petitioner, the evidence did 
not support a determination that the causes and condi- 
tions of abuse and neglect were unlikely to change in the 
foreseeable future or that the petitioner had presump- 
tively abandoned the children. State ex rel. Children, 
Youth & Families Dep't v. Lance K., 2009-NMCA-054, 146 
N.M. 286, 209 P.3d 778, cert. denied, nap csinine iter 
146 N.M. 641; 213 P.3d 791. 

Insufficient. evidence of abandonment. Under 
32A-4-28(B)(2) NMSA 1978, the children, youth and fami- 
lies department (CYFD) must establish that.a child has 
been neglected or abused and that the conditions and 
causes of the neglect and abuse are unlikely to change 
in the foreseeable future despitesreasonable efforts by 
CYFD or other appropriate agency, to assist the parent 
in adjusting the conditions that render the parent un- 
able to properly care for the child, and CYFD must also 
demonstrate that termination serves the physical, men- 
tal and emotional welfare and needs of the child, includ- 
ing the likelihood of the child being adopted if parental 
rights are terminated. State ex rel: CYFD v. Alfonso M.E., 
2016-NMCA-021, 

Where children, youth and . families den uctateiit 
(CYFD) moved to terminate father's parental rights one 
month after his deportation and: discontinued its: com- 
munication shortly thereafter, failed to introduce’ any 
other evidence in support of the conclusion that father's 
past conduct demonstrated that the causes and condi- 
tions of neglect persisted at the time of trial, were un- 
likely. to change, and currently impacted father's ability 
to parent child, and failed to reevaluate father's progress 
in ameliorating the causes and conditions of neglect, de- 
spite father's efforts to comply with significant aspects 
of his treatment plan, CYFD's subsequent presentation 
of incomplete evidence was not substantial evidence of 
a clear and convincing nature that justified termination 
of father's parental rights under the Abuse and Neglect 
Act. The district court erred in terminating father's pa- 
rental. rights for abandonment. State ex rel, CYFD uv, Al- 
fonso M.E., 2016-NMCA-021, 
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Insufficient evidence to terminate parental rights 
of incarcerated parent. — Where the children, youth 
and families department (CYFD) filed a motion to termi- 
nate father's parental rights based on father's "unavail- 
ability", due to father's incarceration for much of the time 
his child was in CYFD custody, and for failure to follow the 
treatment plan adopted by the district court, there was in- 
sufficient evidence to support the termination of parental 
rights, because CYFD's actions were incomplete as to both 
implementing an appropriate treatment plan for father 
in facilitating interaction with him during his incarcera- 
tion and when he was released from incarceration, and 
therefore CYFD failed in its burden to proffer sufficient 
evidence of reasonable efforts to assist father with reuni- 
fication. State ex rel. CYFD v. Keon H., 2017-NMCA-004, 
cert. granted. 

Law reviews. — For note, "Family Law - A Limitation 
on Grandparental Rights in New Mexico: Christian Place- 
ment Service v. Gordon," see 17 N.M.L. Rev. 207 (1987). 

For article, "Incorporating the Law of Criminal Pro- 
cedure in Termination of Parental Rights. Cases: Giving 
Children a Voice Through Mathews v. Eldridge," see 32 
N.M.L. Rev. 143 (2002). 

For note, "Family Law: New Mexico Expands Due Pro- 
cess Rights of Parents in Termination of Parental Rights: 
In re Ruth Anne E.", see 31 N.M. L. Rev. 439 (2001). 
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Am. Jur. 2d, A\L.R. and C.J.S, references. — Admis- 
sibility at criminal prosecution of expert testimony on bat- 
tering parent syndrome, 43 A.L.R.4th 1203. 

Parent's transsexuality as factor in award of custody 
of children, visitation rights, or termination of parental 
rights, 59 A.L.R.4th 1170. 

Validity and construction of surrogate parenting agree- 
ment, 77 A.L.R.4th 70. 

Parent's mental deficiency as factor in termination of 
parental rights - modern status, 1 A.L.R.5th 469. 

Parent's use of drugs as factor in award of custody of 
children, visitation rights, or termination of parental 
rights, 20 A.L.R.5th 534. 

Smoking as factor in child custody and visitation cases, 
36 A.L.R.5th 377. 

Sufficiency of evidence to establish parent's knowledge 
or allowance of child's sexual abuse by another under 
statute permitting termination of parental rights for "al- 
lowing" or "knowingly allowing" such abuse to occur, 53 
A.L.R.5th 499, 

Parents' mental illness or mental deficiency as ground 
for termination of parental rights — constitutional issues, 
110 A.L.R.5th 579. 


A. A motion to terminate parental rights may be filed at any stage of the abuse or neglect pro- 


ceeding by a party to the proceeding. 


B. The motion for termination of parental rights shall set forth: 
(1) the date, place of birth and marital status of the child, if known; 
(2) the grounds for termination and the facts and circumstances supporting the grounds 


for termination; 


(3) the names and addresses of the persons or authorized Bendy or agency officer to whom 


legal custody might be transferred; 


sige 


(4) whether the child resides or has resided with a foster. phaser et who desires to adopt the 


(5) whether the motion is in contemplation of adoption; 
(6) the relationship or legitimate interest of the moving party to the child; and 
(7) whether the child is subject to the Indian Family Protection Act [32A+28-1 to 32A-28-42 


NMSA 1978]. 


C. Notice of the filing of the motion, accompanied by a copy of the motion, shall be served by 
the moving party on all other parties, the foster parent, preadoptive parent or relative providing 
care for the child with whom the child is residing; foster parents with whom the child has resided 
for six months within the previous twelve months, the custodian of the child; any person appointed 
to represent any party and any other person the court orders. Service shall be in accordance with 
the Children's Court Rules for the service of motions, except that foster parents and attorneys of 
record in this proceeding shall be served by certified mail. The notice shall state specifically that 
the person served shall file a written response to the motion within twenty days if the person in- 
tends to contest the termination..Further notice shall not be required on a parent who has been 
provided notice previously pursuant to Section 32A-4-17 NMSA 1978 and who failed to make an 
appearance. 

D. When a motion to terminate parental rights is filed, the moving party shall ee a hear- 
ing on the motion. The hearing date shall be at least thirty days, but no more than sixty days, after 
service is effected upon the parties entitled to service under this section. The moving party shall 
also file a motion for court-ordered mediation between the parent and any prospective adoptive 
parent to discuss an open adoption agreement. If an open adoption agreement is reached at any 
time before termination of parental rights, it shall be made a part of the court record. 
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E. In any action for the termination of parental rights brought by a party other than the de- 
partment and involving a child in the legal custody of the department, the department may: 

(1) litigate a motion for the sermpinagion. of parental rights that was initially filed by an- 
other party; or 

(2) move that the Aidit for the termination of Hahetteut rights be found premature bind 
denied. 

F.. When a motion to terminate parental rights is filed, the spt tetracsp shall perform concur- 
rent planning. 

G. When a child has been in foster care for not less than fifteen of the previous qalteuliogt a 
months, the department shall file a motion to terminate parental rights, unless: 

(1) a parent has made substantial progress toward eliminating the problem that caused 
the.child's placement in foster care; it is likely that the child will be able to safely return to the 
parent's home within three: months; and the child's return to the parent's home will be in the 
child's best interests; 

(2) the child has a close and positive relationship with a parent and a permanent plan 
that does not include termination of parental rights will provide the most secure and appropriate 
placement for the child; 

(3) the child is fourteen years of age or older, is firmly opposed to termination of parental 
rights and is likely to disrupt an attempt to place the child with an adoptive family; 

(4) a parent is terminally ill, but in remission, and does not want parental Fights to be 
terminated; provided that the parent has designated a guardian for the child; 

(5) the child is not capable of functioning if placed in a family setting. In such a case, the 
court shall reevaluate the status of the child every ninety days unless there is a final court deter- 
mination that the child cannot be placed in a family setting; 

(6) grounds do not exist for termination of parental rights; 

(7) the child is an unaccompanied, refugee minor and) the situation regarding the child 
involves international legal issues or compelling foreign policy issues; 

(8) adoption is not an appropriate plan for the child; or 

(9) the parent's incarceration or participation in a court-ordered residential substance 
abuse treatment program constitutes the primary factor in the child's placement.in substitute 
care and termination of parental rights is not in the child's best interest. 

H. For purposes of this section, a child'shall be considered to have entered foster care on the 
earlier of: 

(1) the date of the first judicial finding that the child has been abused or neglected: or 

(2) the date that’ is sixty days after the date on which the child was removed from the 
home, , 

I. The grounds for any attempted termination shall be proved by clear ey convincing evidence. 

J. When the court terminates parental rights, it shall appoint a custodian for the child and fix 
responsibility for the child's support. 

K. A judgment»of the court terminating parental rights divests the parent of all legal ight 
and. privileges and dispenses, with both the necessity for the consent to or receipt of notice of any 
subsequent adoption proceeding concerning the child. A judgment of the court terminating paren- 
tal rights shall not affect the child's rights of inheritance from and. through the child's biological 
parents.’ 

L. When the court denies a motion toterminate parental rights, the court shall issue appro- 
priate orders immediately. The court shall direct the parties to file a stipulated order and interim 
plan or a request for hearing within thirty days of the date of the hearing denying the termination 
of parental rights. 


History: 1978 Comp., § 32A-4-29, enacted by Laws For termination of parental rights, see Rule 10-347 


1993, ch. 77, § 123; 1997, ch, 34, § 10; 1999, ch. 77, § 11; NMRA, 
2001, ch. 315, § 1; 2003, ch. 108, § 1; 2005, ch. 189, § 52; For service of motions, see Rule 10-104 NMRA. 
2009, ch. 239, § 49; 2022, ch. 41, § 55. For motion to terminate parental rights, see Rule 10- 
Cross references. — For termination procedures in 470 NMRA. 
adoption cases, see 32A-5-16 NMSA 1978, For the federal Indian Child Welfare Act of 1978, see 25 
; "U.S.C. § 1901. 
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The 2022 amendment, effective July 1, 2022, removed 
provisions related to Indian children which are now cov- 
ered by the Indian Family Protection Act, and required 
that a motion for termination of parental rights set forth 
whether the child is subject to the Indian Family Protec- 
tion Act; in Subsection B, Paragraph B(7), after "subject 
to the", deleted "federal Indian Child Welfare Act of 1978 
and, if so" and added "Indian Family Protection Act", de- 
leted Subparagraphs B(7)(a) through B(7)(c); in Subsec- 
tion C, deleted "In any case involving a child subject to the 
federal Indian Child Welfare Act of 1978, notice shall also 
be sent by certified mail to the tribes of the child's parents 
and upon any ‘Indian custodian’ as that term is defined in 
25 U.S.C. Section 1903(6)"; in Subsection I, deleted "In any 
proceeding involving a child subject to the federal Indian 
Child Welfare Act of 1978, the grounds for any attempted 
termination shall be proved beyond a reasonable doubt 
and shall meet the requirements set forth in 25 U.S.C. 
Section 1912(f)"; and deleted former Subsection K and re- 
designated former Subsections L and M as Subsections K 
and L, respectively. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section D, added the third and fourth sentences; added 
Paragraph (9) of Subsection G; and added Subsection M. 

The 2005 amendment, effective June 17, 2005, de- 
leted former Subsection A(1) through (3), which listed 
the persons and entities who could initiate a termina- 
tion proceeding and provides that a motion to terminate 
parental rights may be made bya party to the pro- 
ceeding; deleted the former requirement in Subsection 
B that a motion be signed, verified and filed with the 
court; deleted former Subsection C, which provided that 
a parent who has not been a party shall be named a 
party in the motion and shall be become a party unless 
the parent has not established a protected liberty inter- 
est, with respect to:the child; in Subsection C, provided 
that service shall be in accordance with the Children's 
Court Rules; deleted former Subsection E, which pro- 
vided that if the identity or whereabouts of a person 
are unknown, the court could permit service by publica- 
tion; deleted former Subsection F, which provided: that 
after a motion is filed, the parent shall be advised of 
the right to counsel and that counsel shall be appointed 
upon, request for any parent who cannot afford coun- 
sel or the interests of justice require the appointment; 
deleted former Subsection G, which provided that the 
court shall ensure that a guardian ad litem represents 
the child in all proceedings for termination of parental 
rights; in Subsection E, changed "custody" to "legal cus- 
tody"; and in Subsection G(3), changed "thirteen years 
of age" to "fourteen years of age". 

The 2003 amendment, effective June 20, 2003, sub- 
stituted "foster care" for "the custody of the department" 
preceding "for not. less" in Subsection K; added present 
Subsection L and redesignated former Subsections L to O 
as present Subsections M to P. 

The 2001 amendment, effective July 1, 2001, inserted 
Subsections J and K and redesignated subsequent subsec- 
tions. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section D, substituted "the foster parent, preadoptive 
parent or relative providing care for the child" for "foster 
parents" i in the first sentence and vaste a statutory ref- 
erence in the last sentence. 

The 1997 amendment, otative July 1, 1997, added 

“unless the court determines that the parent has not es- 
tablished a protected liberty interest in his relationship 
with the child" at the end of Subsection C; in Subsection 
D, in the first sentence, substituted "all other parties" 
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for "the parents of the child, any parent who has not 
previously been made a party to the proceeding", deleted 
"the department," following “custodian of the child," 
and deleted "including the child's guardian ad litem,", 
in the second sentence, substituted "service of motions" 
for "service of process", in the fourth sentence, substi- 
tuted "sent by certified mail to" for “served upon” and 
added the last sentence; inserted "but no more than 
sixty days," in the second sentence in Subsection H; and 
made minor stylistic changes in Subparagraph B(7)(b) 
and in Subsection D. 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-55 NMSA 1978 have been included in the an- 
notations to this section. ; 

Sufficient evidence. — Where the parent physically 
abused and neglected the child's siblings; the parent had 
a history of reoceurring domestic violence that involved 
drug and alcoho! use; three incidences of domestic vio- 
lence occurred when the child was in utero; the parent 
failed to follow a treatment plan that included drug test- 
ing and counseling to improve family relations and par- 
enting skills; and the parent failed to participate in most 
of the remedial services and rehabilitative programs pro- 
vided ‘by the Children, Youth and Families Department 
that included a program for parenting skills, supervised 
visitations, drug and alcohol assessment and treatment, 
mental health and family relations assessment, trans- 
portation for the parent's appointments to programs and 
services provided by the department, there was sufficient 
evidence to determine that the child was abused and ne- 
glected and that the department had made active efforts 
to provide remedial services and rehabilitative programs 
to prevent the family's break up. State ex rel. Children, 
Youth & Families Dep't v. Arthur C., 2011-NMCA-022; 149 
N.M.'472, 251 P.3d 729. 

Burden of proof for neglect determinations in- 
volving the federal Indian Child Welfare Act. — 
The grounds supporting termination of parental rights 
in cases involving the federal Indian Child Welfare 
Act, including the determination that‘a child has been 
abused or neglected under § 32A-4-28(B)(2) NMSA 1978, 
must be proved beyond a reasonable doubt. State ex rel. 
CYFD v. Maisie Y., 2021-NMCA-023, overruling in part 
State ex rel. CYFD v, Yodeil B., 2016-NMCA-029, 367 
P.3d 881. 

Where the children, youth and families department 
(CYFD) filed an abuse and neglect petition against ap- 
pellant (mother), alleging that mother neglected her 
two-month old child, and where CYFD moved to termi- 
nate mother's parental rights to all four of her children, 
and where, following a termination of parental rights 
trial, the district court, taking judicial notice of moth- 
er's prior adjudications of neglect, terminated mother's 
parental rights but failed to tie its finding of neglect to 
evidence presented during the trial, the district court's 
reliance solely on mother's prior adjudications of abuse 
and neglect, which were made under a clear and con- 
vincing standard, to support its finding that the chil- 
dren were neglected, was inadequate to demonstrate 
that it made the necessary finding beyond a reasonable 
doubt to support termination of parental rights. S State 
ex rel. CYFD v. Maisie Y., 2021-NMCA-023, overruling 
in part State ex rel. CYFD v. Yodell B., 2016-NMCA-029, 
367 P.3d 881. 

"Active efforts," in a termination of parental rights 
proceeding, must be proved beyond a reasonable 
doubt. — In cases where the federal Indian Child Welfare 
Act (ICWA) applies, a showing of active efforts on the part 
of the children, youth & families department is required 
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before a parent's parental rights may be terminated, and 
because § 32A-4-29(I) NMSA 1978, applies the beyond a 
reasonable doubt standard to the grounds for parental ter- 
minations in ICWA cases, New Mexico law requires that 
active efforts be proven beyond a reasonable doubt. State 
ex rel. CYFD v. Maisie Y., 2021-NMCA-023, overruling in 
part State ex rel. CYFD v. Yodell B., 2016-NMCA- 029, 367 
P.3d 881, 

Standard of proof for determinations of "active 
efforts" under the federal Indian Child Welfare Act. 
— Under the federal Indian Child Welfare Act (ICWA), a 
party seeking to terminate parental rights shall satisfy 
the court that active efforts have been made to provide 
remedial services and rehabilitative programs designed to 
prevent. the breakup of the Indian family and that these 
efforts have proved unsuccessful. "Active efforts" are in- 
tended primarily to maintain and reunite an, Indian child 
with his or her family or tribal community and connotes a 
more involved and less passive standard than that of rea- 
sonable efforts. The proper standard of proof for determi- 
nations under 25 U.S.C. § 1912(d) of the ICWA is the clear 
and convincing standard, which is applicable to the un- 
derlying termination of parental rights proceedings under 
32A-4-29(1) NMSA 1978, State ex rel. CYFD v, Yodell B., 
2016-NMCA-029, 367 P.3d 881, overruled in part by State 
ex rel. CYFD v. Maisie Y., 2021-NMCA-023, 

In a termination of parental rights case, where the. evi- 
dence established that the children, youth and families 
department (department) permanency planning worker 
took affirmative steps of meeting with father to create 
a treatment plan, and referring father to a parenting 
class, but did little else to assist father in implementing 
the treatment plan, the department took a passive role 
by shouldering father with the burden of not only inde- 
pendently locating and obtaining services, but also en- 
suring the service providers were communicating with 
the department about his progress. The department did 
not present clear and convincing evidence that active ef- 
forts were made to prevent the breakup of father's family. 
State ex rel. CYFD uv. Yodell B., 2016-NMCA-029, 367 P.3d 
881, overruled in part by State ex rel. CYFD v. Maisie Y., 
2021-NMCA-023. 

Judicial notice of case file. — If the district court 
feels it necessary to take judicial notice of all or part of 
a case file in a termination of parental rights proceeding, 
the court should state what information, specifically, is 
being judicially noticed and how the court intends to use 
the judicially noticed information. State ex rel. Children, 
Youth & Families Dep't v. Brandy S., 2007-NMCA-135, 
142 N.M. 705, 168 P.3d 1129. 

Required filing of termination motion. — Bar- 
ring exceptional circumstances, the Abuse and Neglect 
Act requires a termination motion to be filed when the 
child has been in foster care for 15 out of 22 months. 
State ex rel. Children, Youth & Families Dep't. v. Maria C., 
2004-NMCA-083, 136 N.M. 53, 94 P.3d 796. 


of parental rights hearing within 60 days, as required by 
Subsection H (now D), does not mandate a dismissal of the 
motion to terminate parental rights. State ex rel. Children, 
Youth. & Families Dep't v. Anne McD., 2000-NMCA-020, 
128 N.M. 618, 995 P.2d 1060. 

No right to jury trial. — There is no right to a trial 
by jury in termination of parental rights proceedings pro- 
vided by either the Children's Code or the state constitu- 
tion. State ex rel, Children, Youth & Families Dep't v. T:d., 
1997-NMCA-021, 123 N.M. 99, 934 P.2d 293, cert. denied, 
122 N.M. 808, 932 P.2d 498. 

Due process rights of incarcerated parent in ter- 


terest is implicated ta proceedings involving the termina- 
tion of parental rights, a parent who is incarcerated and 
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is unable to attend a hearing on a petition to terminate 
parental rights is entitled to procedural due process, in- 
cluding the right to review and challenge the evidence 
presented against him and to present evidence on his be- 
half. State ex rel. Children, Youth & Families Dep't v. Ruth 
Anne E., 1999-NMCA-035, 126 N.M. 670, 974 P.2d 164. 

Waiver of objection te venue. — Mother, who ap- 
pealed district court's judgment terminating her paren- 
tal rights, waived her claim of improper venue, where 
she failed to raise her venue-statute objection at a time 
when any error could have been cured promptly. In re 
Kenny F., 1990-NMCA-004, 109 N.M. 472, 786 P.2d 699, 
overruled on other grounds by In re Adoption of J.JB., 
1993-NMCA-145, 117 N.M. 31, 868 P.2d 1256. 

Lack of notice of issue of continuation of parental 
rights violates mother's due process rights. — Since 
the issue of termination of parental rights was not raised 
in the pleadings, nor properly tried and was mentioned for 
the first. time after closing arguments, when counsel for 
the father made an oral motion that the parental rights 
of the mother be terminated, the procedural due process 
rights of the mother were violated as she was never given 
notice that the continuation of her parental rights was at 
issue, she did not have a full opportunity to prepare her 
case and, consequently, she was not given a full and fair 
hearing. In re Arnall, 1980-NMSC-052, 94 N.M. 306; 610 
P.2d 193. 

Sufficiency of notice. — Althbagh’ the summons 
served upon a father in a termination of parental rights 
action did not meet the requirements in the statute, 
there was no showing that the father was prejudiced by 
the various errors in the notice. Ronald A. v. State ex rel. 
Human Servs. Dep't, 1990-NMSC-071, 110 N.M. 454, 794 
P.2d 371. 

Prior proceeding concerned with the fact of ne- 
glect is not a jurisdictional bar to a later, separate ter- 
mination proceeding. Jn re Doe, 1982-NMCA-115, 38 N.M. 
442,649 P.2d 510. 

Since neglect proceedings do not result in final 
judgment on merits, the department is not barred un- 
der the "judgments" rule from later bringing termination 
proceedings. Jn re Doe, 1982-NMCA-115, 98 N.M. 442, 649 
P2510.) © 

Verification of pleadings. — Although the human 
services department failed to obtain the court's permis- 
sion prior to filing its amended petitions to terminate 
parental rights, the court granted permission to file the 
final amended petition and verification prior to the com- 
mencement of trial. Allowance of this amendment recti- 
fied any insufficiency in the earlier pleadings not being 
verified, The court, therefore, was not deprived of subject 
matter jurisdiction. Laurie R. v. N.M. Human Servs. Dep't, 
1988-NMCA-055, 107 N.M. 529, 760 P.2d 1295. ° 

Authority of court after mother's consent de- 
clared invalid. — Since the mother's consent to adop- 
tion has been declared invalid in keeping with the best 
interests of the child, the trial court retains the power to 
determine custody in the absence of a legally valid con- 
sent, and it is within the authority of the trial court to 
continue the child in the custody of the couple seeking to 
adopt her. Although they lacked standing to petition the 
court for adoption, they were not left without remedy, 
since they did have standing to seek relief. In re Saman- 
tha D., 1987-NMCA-082, 106 N.M. 184, 740 P.2d 1168, 
cert. denied, 106 N.M. 174, 740 P.2d 1158. 

Right to competent counsel. — The right of a parent 
to counsel includes the right to competent counsel. In a 
trial the judge has an obligation to facilitate the resolu- 
tion of the issue of whether that parent has received ef- 
fective assistance of counsel by holding an evidentiary 
hearing if he or she expresses concerns that merit such 
a hearing. In re James W.H., 1998-NMCA-028, 115 N.M. 
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256, 849 P.2d 1079, cert. denied swb nom. Hellums v. State, Where a divorce decree ordered respondent to pay 
115 N.M. 545, 854 P.2d 872. _.. monthly child support until respondent's children reached 
Right to counsel on appeal. — Mother had a right majority, were emancipated or until further order of the 
to court-appointed counsel on appeal of a decision termi- court; petitioner subsequently filed for termination of 
nating her parental rights and counsel had an obligation respondent's parental rights; respondent entered an ap- 
to present her issues in accordance with the guidelines pearance, but did not participate in the case; the termina- 
set forth in State v. Franklin, 1967-NMSC-151, 78 N.M. tion order made no mention of alteration of the child sup- 
127, 428 P.2d 982. State ex rel. Children, Youth & Families port order; and petitioner sought to collect child support 
Dep't v, Alice P., 1999-NMCA-098, 127 N.M. 664, 986 P.2d arrearages under the divorce decree, termination of re- 
460, cert. denied, 127 N.M. 391, 981'P.2d 1209. spondent's parental rights terminated respondent's child 
Rules of Civil Procedure apply in all proceedings support obligations. Aeda v. Aeda, 2013-NMCA-095, cert. 
to terminate parental rights. State ex rel. Children, Youth granted, 2013-NMCERT-009. 
& Families Dep't v. Wendy T., 1994-NMCA-096, 118 N.M. Law reviews. — For note, "Family Law: New Mexico 
352, 881 P.2d 712. Expands Due Process Rights of Parents in Termination of 
Summary judgment may be used to terminate pa- Parental Rights: In re Ruth Anne E.", see 31 N.M. L. Rev. 
rental rights where there are no issues of fact underly- 439 (2001). 
ing the basis or termination. State ex rel. Children, Youth Am. Jur, 2d, A.L.R. and C.J.S. references. — Admis- 
& Families Dep't v. Wendy T., 1994-NMCA-096, 118° N.M. sibility at criminal prosecution of expert testimony on bat- 
352, 881 P.2d 712. tering parent syndrome, 43 A.L.R.4th 1203. 


Termination of parental rights severs the parent's 
support obligation. Aeda v. Aeda, 2013-NMCA-095, cert. 
granted, 2013-NMCERT-009. 


32A-4-30. Attorney fees. 


The court may order the department to pay attorney fees for the child's guardian ad litem or 
attorney if: : 
A. the child is in the legal custody of the department; 
B. the child's guardian ad litem or the child, through the child's attorney: 
(1) requests in writing that the department move for the termination of parental rights; 
(2) gives the department written notice that if the department does not move for termina- 
tion of parental rights, the guardian ad litem or the child, through the child's attorney, intends to 
move for the termination of parental rights and seek an award of attorney fees; 
(3) successfully moves for the termination of parental rights; and 
(4) applies to the court for an award of attorney fees; and 
C. the department refuses to litigate the motion for the termination of parental rights or fails 
to act in a timely manner, 


History: 1978 Comp., § 32A-4-30, enacted by Laws attorney fees to a child's attorney; in Subsection A, changed 
1998, ch. 77, § 124; 2005, ch. 189, § 53. "custody" to "legal custody"; and in Subsections B and B(2), 
The 2005 auiéndmént Besetiee June 17, 2005, pro- added "or the child, through the child's attorney". 


vided that the court may order the department to pay 


32A-4-31. Permanent guardianship of a child. 


A. In proceedings for permanent guardianship, the court shall give primary consideration to 
the physical, mental and emotional welfare and needs of the child. Permanent guardianship vests 
in the guardian all rights and responsibilities of a parent, other than those rights and responsibili- 
ties of the natural or adoptive parent, if any, set forth in the decree of permanent guardianship. 

-B. Any-adult, including a relative or foster parent, may be considered as a permanent guard- 
ian, provided that the department grants consent to the guardianship if the child is in the legal 
custody of the department, An agency or institution may not be a permanent guardian. The court 
shall appoint a person nominated by the child, if the minor is fourteen years of age or older, unless 
the court finds the appointment contrary to the best interests of the child. 

C. The court may establish a permanent guardianship between a child and the guardian when 
the prospective guardianship is in the child's best interest and when: 

(1) the child has been adjudicated as an abused or neglected child; 
(2) the department has made reasonable efforts to reunite the parent and child and fur- 
ther efforts by the department would be unproductive; 


145 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-4-32 CHILDREN'S CODE 32A-4-32 


(3) reunification of the parent and child is not in the child's best interests because the par- 
ent continues to be unwilling or unable to properly care for the child; and 

(4). the likelihood of the child being adopted is remote or it is established that termination 
of parental rights is not in the child's best interest. 


History: 1978 Comp., § 32A-4-31, enacted by Laws The 2005 amendment, effective June 17, 2005, in Sub- 


1998, ch. 77,:§ 125; 2005, ch, 189, § 54. section B, changed "department's custody" to "legal cus- 
Cross references, — For the Kinship Guardianship tody of the department". 


Act, see 40-10B-1 NMSA 1978 et seq. 


82A-4-32. Permanent guardianship; procedure. 


A. A motion for permanent guardianship may be filed by any party. 
B. A.motion for permanent guardianship shall set forth: | 
(1) the date, place of birth and marital status of the child, if known; 
(2) the facts and circumstances supporting the grounds for permanent guardianship; 
(3) the name and address of the prospective guardian and a statement that the person 
agrees to accept the duties and responsibilities of guardianship; 
(4) the basis for the court's jurisdiction; 
(5) the relationship of the child to the petitioner and the prospective guardian; and 
(6) whether the child is subject to the Indian Family Protection Act [32A-28-1 to 32A-28-42 
NMSA 1978] and, if so, any additional requirements for that motion as provided pursuant to the 
Indian Family Protection Act. 

C. Ifthe motion is not filed by the prospective guardian, the motion shall be verified by the 
prospective guardian. 

D. Notice of the filing of the motion, accompanied by a copy of the motion, shall be served by 
the moving party on any parent who has not previously been made a party to the proceeding, the 
parents of the child, foster parents with whom the child is residing, the foster parent, preadoptive 
parent or relative providing care for the child with whom the child has resided for six months, 
the child's custodian, the department, any person appointed to represent any party, including the 
child's guardian ad litem, and any other person the court orders provided with notice. Service shall 
be in accordance with the Children's Court Rules for the service of motions, Further notice shall 
not be required to a parent who has been provided notice previously pursuant to Section 32A-4-17 
NMSA 1978 and who failed to make an appearance. 

E. The grounds for permanent guardianship shall be proved by clear and convincing evidence. 

F, Ajudgment of the court vesting permanent guardianship with an individual divests the bio- 
logical or adoptive parent of legal custody or guardianship of the child, but is not a termination of 
the parent's rights. A child's inheritance rights from and through the child's biological or adoptive 
parents are not affected by this proceeding. 

G. Upon a finding that grounds exist for a permanent perdiaciehip: the conte may ficarpbraee 
into the final order provisions for visitation with the natural parents, siblings or other relatives 
of the child and any other provision necessary to rehabilitate the child or provide for the child's 
continuing safety and well-being. 

H.. The court shall retain jurisdiction to enforce its odie stat of permanent guardianship. 

I. Any party may make a motion for revocation of the order pee here pea when pel 
is a significant change of circumstances, including: : 

(1) the child's parent is able and willing to paecerirt care for the child: or 
. (2). the child's guardian is unable to properly care for the child. 

J. The court shall appoint a guardian ad litem for the child in all proceedings for the Kern adil 
of permanent guardianship if the child is under the age of fourteen. The court shall appoint an at- 
torney for the child in all proceedings for the revocation of permanent seyret fa if the child is 
fourteen years of age or older at the inception of the proceedings, 

K. ‘The court may revoke the order granting guardianship when a PRS ies of circum- 
stances has been proven by clear and convincing evidence and it is‘in the child's best interests to 
revoke the order granting guardianship. 
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History: 1978 Comp., § 32A-4-32, enacted by Laws 
1993, ch. 77, § 126; 1999, ch. 77, § 12; 2005, ch. 189, 
§ 55; 2009, ch. 239, § 50; 2022, ch. 41, § 56. 

Cross references. — For process in the Children's 
Court, see Rule 10-103 NMRA. 

For the federal Indian Child Welfare Act of 1978, see 25 
U.S.C. § 1901. 

The 2022 amendment, effective July 1, 2022, required 
that a motion for permanent guardianship set forth 
whether the child is subject to the Indian Family Protec- 
tion Act, removed provisions related to the federal Indian 
Child Welfare Act of 1978, and provisions related to In- 
dian children which are now covered by the Indian Fam- 
ily Protection Act; in Subsection B, Paragraph B(6), after 
"subject to the", deleted "federal Indian Child Welfare Act 
of 1978" and added "Indian Family Protection Act", and 
after "if so", added "any additional requirements for that 
motion as provided pursuant to.the Indian Family Pro- 
tection Act", and deleted Subparagraphs B(6)(a) through 
B(6)(c); in Subsection D, deleted "In a case involving a 
child subject to the federal Indian Child Welfare Act of 
1978, notice shall also be sent by certified mail to the In- 
dian tribes of the child's parents and to any ‘Indian custo- 
dian' as that term is defined in 25 U.S.C, Section 1903(6)"; 


and in Subsection H; deleted "The grounds for permanent’ - 
guardianship shall be proved beyond a reasonable doubt: 


and meet the requirements of 25 U.S.C. Section 1912(f) in 
any proceeding involving a child subject to the federal In- 
dian Child Welfare Act of 1978", 
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Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. . 

The 2009 amendment, effective July 1, 2009, in Sub- 
section J, after "permanent: guardianship", added the re- 
mainder of the sentence and added the last sentence. 

The 2005 amendment, effective June 17, 2005, in 
Subsection B, deleted the former requirement that an’ 
application had to be signed, verified and filed with the 
court; in Subsection D, provided that service shall be in 
accordance with the Children's Court Rules, that in a 
case involving a child subject to the Indian Child Welfare 
Act, notice shall also be sent by certified mail to the In- 
dian tribes of the child's parents and that further notice 
shall not be required to a parent who has been provided 
with notice previously pursuant to Section 32A-4-17 
NMSA 1978 or who has failed to make an appearance; in 
Subsection I, deleted the former qualification that a party 
to the abuse or neglect proceeding, the child or a parent 


‘of the child could make a motion; and in Subsection K, 


changed "change of circumstance" to "significant change 
of circumstance". 

The 1999 amendment, effective July 1, 1999, in Sub- 
section D, substituted "the foster parent, preadoptive 
parent or relative providing care for the child" for "foster 
parents" in the first sentence, substituted "motions" for 
"process" in the second sentence, and made a minor stylis- 
tic change in the last sentence. 


: 


+ 


32A-4-33. Confidentiality; records; penalty. 


A: All records or information concerning a party to a neglect or abuse proceeding, including 
social records, diagnostic evaluations, psychiatric or psychological reports, videotapes, transcripts 
and audio recordings of a child's statement of abuse or medical reports incident to or obtained as 
a result of a neglect or abuse proceeding or that were produced or obtained during an investiga- 
tion in anticipation of or incident to a neglens or abuse proceeding shall be confidential and closed 
to the public. 

B. The records described in Subsection A of this section shall be shes only to oe parties 
and: 

(1) court personnel and persons or entities authorized by contract with the court to review, 
inspect or otherwise have access to records or information in the court's possession; 

(2) ‘court-appointed special advocates appointed to the neglect or abuse proceeding; 

(3) the child's guardian ad litem; 

(4) the attorney representing the child in an abuse or neglect action, a delinquency action 
or any other action under the Children's Code [Chapter 32A NMSA 1978]; 

(5) department personnel and persons or entities authorized by contract with the depart- 
ment to review, inspect or otherwise have access to records or information in the department's 
possession; 

(6) any local substitute care review board or any agency contracted to implement local 
substitute care review boards; 

(7) law enforcement officials, except when use immunity is granted pursuant to Sec- 
tion 32A-4- 11 NMSA 1978; 

(8) district AIREY: except when use immunity is granted pursuant to Section 32A-4-11 
NMSA 1978; 

(9) any state government or tribal government social services agency in'any state or when, 
in the opinion of the department it is in the best interest of the child, a governmental social ser- 
vices agency of another country; 

(10) a foster parent, if the records are those of a child currently placed with that foster 
parent or of a child being considered for placement with that foster parent and the records concern 
the social, medical, psychological or educational needs of the child; 
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(11) ‘school personnel involved with the child if the records concern the:child's social or 
educational needs; 

(12) a grandparent, parent of a sibling, relative or fictive kin, if. the records or informa- 
tiom pertain toa child being considered for placement with that grandparent, parent of a sibling, 
relative or fictive kin and the records or information concern the social, medical, Bayer or 
educational needs of the child; 

(13) health care or mental health professionals involved in the evaluation or Y treatment of 
the child or of the child's parents, guardian, custodian or other family members; 

(14) protection and advocacy representatives pursuant to the federal Developmental Dis- 
abilities Assistance and Bill of Rights Act and the fecaral Protection and Advocacy for Mentally Ill 
Individuals Amendments Act of 1991; 

(15) children's safehouse organizations conducting investigatory interviews of chulctner on 
behalf of a law enforcement agency or the department; 

(16) representatives of the federal government or their contractors authorized by federal 
statute or regulation to review, inspect, audit or otherwise have access to records and information. 
pertaining to neglect or abuse proceedings; 

(17) any person or entity attending a meeting atranped by the department to wisi the 
safety, well-being and permanency of a child, when the parent or child, or parent or legal custodian 
on behalf of a child younger than fourteen years of age, has consented to the disclosure; and 

(18) any other person or entity, by order of the court, having a legitimate interest in the 
case or the work of the court.” 

C. A parent, guardian or legal custodian whose child has been the subject of an investigation 

of abuse or neglect where no petition has been filed shall have the right to inspect any medical re- 
port, psychological evaluation, law enforcement reports or other investigative or diagnostic evalu- 
ation; provided that any identifying information related to the reporting party or any other party 
providing information shall be deleted. The parent, guardian or.legal custodian shall also have 
the right to the results of the investigation and the right to petition the court for full access to all 
department records and information except those records and information the department finds 
would be likely to endanger the life or safety of any person providing information to the depart- 
ment. 

D. Whoever intentionally and unlawfully releases any information or records closed to the 
public pursuant to the Abuse and Neglect Act or releases or makes other unlawful use of records 
in violation of that act is guilty of a petty misdemeanor and shall be sentenced pursuant to the 
provisions of Section 31-19-1 NMSA 1978. 

E. The department shall promulgate rules for implementing disclosure of records pursuant to 
this section and in compliance with state and federal law and the Children's Court.Rules... 


History: 1978 Comp., § 32A-4-33, enacted by Laws The 2016 amendment, effective May 18, 2016, ex- 
1998, ch. 77, § 127; 2005, ch. 189, § 56; 2009, ch. 239, panded permitted disclosure of confidential information 
§ 51; 2016, ch. 54, § 8; 2022, ch. 41, § 57. regarding a neglect or abuse case to certain people or 

Cross references. — For the federal Indian Child Wel- entities; in Subsection B, Paragraph (1); after "court per- 
fare Act of 1978; see 25 U.S.C. § 1901. sonnel", added "and persons or entities authorized by con- 

For the federal Development Disabilities Assistance tract with the court to review, inspect or otherwise have 
and Bill of Rights act, see 42 U.S.C. § 6000. access to records or information in the court's possession", 

For the federal Protection,and Advocacy for Mentally Ill in Paragraph (2), after "special advocates", added "ap- 
Individuals Act of 1991, see 42 U.S.C. § 10801. pointed to the neglect or abuse proceedings", in Paragraph 

The 2022 amendment, effective July 1, 2022, included (5), after "department personnel", added "and persons 
tribal government social service agencies in the list of par- or entities authorized by contract with the department 
ties that have access to records concerning a party to a to review, inspect or otherwise have access to records or 
neglect or abuse proceeding, and removed "those persons information in the department's possession", added new 
or entities of an Indian tribe specifically authorized to Paragraph (13) and redesignated former Paragraphs (13) 
inspect the records pursuant to the federal Indian Child through (15) as Paragraphs (14) through (16), respectively, 
Welfare Act of 1978 or any regulations promulgated there- in Paragraph (14), after:"of the child", added "or of", in 
under" from the list of parties that have access to records Paragraph (16), deleted the paragraph designation "(16)", 
concerning a party to a neglect or abuse proceeding; in added new Paragraphs (17) and (18) and designated the 
Subsection B, Paragraph B(9), after "any state govern- language from former Paragraph (16) as Paragraph (19). 
ment", added “or tribal -government”, and deleted former The 2009 amendment, effective July 1, 2009, in Para- 
Paragraph B(10) and redesignated former Paragraphs graph (9) of Subsection B, after "agency in any state", 
B(11) through B(19) as Paragraphs B(10) through B(18), added the remainder of the sentence; and deleted former 
respectively. Subsection E, which’provided that when a child's death is 
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allegedly caused by abuse or neglect; the department may 
release information about the case after consulting with 
the district attorney. 

The 2005 amendment, effective June 17, 2005, in Sub- 
section A, deleted the former qualification that the records 
be in the possession of the court or the department and 
provided that information as well as records concerning 
a party that are incident to or obtained as a result of a 
proceeding or that were produced during an investiga- 
tion are confidential; in Subsection B, provided that re- 
cords may be disclosed only to the parties and the persons 
listed in Subsection B(1) through (16); added the attorney 
representing a child in an abuse or neglect action, a de- 
linquency action or any other action under the Children's 
Code in Subsection B(4) as a person to whom records may 
be disclosed; and added Subsection F, which provided that 
the department shall promulgate rules for the disclosure 
of records. ' 


CHILD ABUSE AND NEGLECT 


32A-4-33.1 


ANNOTATIONS 


_In camera review of records, — Where defendant, who 
was charged with criminal sexual contact of a minor, had 
evidence suggesting that the victim had been interviewed a 
number of times;by the children, youth and families depart- 
ment and had made unsubstantiated allegations of sexual 
abuse in the past; defendant sought to obtain records of the 
victim's past interviews to establish defendant's claim that 
as a result of the past interviews, the victim had learned 
how to respond to questions in a way that gave the victim's 
allegations credence; and because there was no physical 
evidence of abuse of the victim, the state's case rested on 
the victim's credibility; defendant made a threshold show- 
ing of materiality sufficient to require the district court to 
conduct in camera review of the records of the victim's prior 
allegations. State v. Garcia, 2013-NMCA-064, 302 P.3d 111, 
cert. denied, 2013-NMCERT-004. 


32A-4-33.1. Records release when a child dies. 


A. After learning that a child fatality has occurred and that theres is reasonable suspicion that 
the fatality was caused by abuse or-neglect, the department. shall, upon written request to the 
secretary of the department, release the following information, if in the department's possession, 


within five business days: . 
(1) the age and gender of the child; 
(2). the date of death; 


(3) whether the child was i in foster care or in the home of the child's parent or guardian at 


the time of death; and i 


(4). whether an investigation is being conducted he the department. 
B. If an investigation is being conducted by the department, then a request for further infor- 
mation beyond that listed in Subsection A.of this section shall be answered with a statement that 


a report is under investigation. 


C. Upon completion of a child abuse or neglect investigation into a child's death, if it is deter- 
mined that abuse or neglect caused the child's death, the following documents shall be released 


upon request: 


(1) asummary of the department's dovesticaticns 
(2) , a law enforcement investigation report, if in the department's possession; and 
(3) amedical.examiner's report, if in the department's possession. 
D. Prior to releasing any document pursuant to Subsection C of this section, the Hemectaient 
shall consult with the district attorney and shall redact: 
(1) . information that would, in ais opinion of the district attorney, jeopardize a criminal 


investigation or proceeding; 


(2) identifying information related to a reporting! party or any other party prorat infor- 


mation; and 


(3) information that is Seaman confidential or not subject to disclosure pursuant to any 


other state or federal law. 


& 


E. Once documents pursuant to this mecuien ets been released by the department, the depart- 
ment may comment on the’case within the scope of the release. 

F. Information released by the department consistent with the requirements of this section 
does not require prior notice to any other individual. 

G. Nothing in this’section shall be construed as requiring the department to obtain documents 


not in the abuse and neglect case file. 


H. A person disclosing abuse and neglect case file information as required by this section shall 
not be subject to suit in civil or criminal proceedings for complying with the requirements of this 


section. 


History: 1978 Comp., § 32A-4-33.1, as enacted by 


Laws 2009, ch. 239, § 52. 


Effective dates. — Laws 2009, ch. 239, § 72 made 
Laws 2009, ch. 239, § 52 effective July 1, 2009. 
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Applicability. — Laws 2009, ch. 239, § 71, provided placed on release as if the Juvenile Public Safety Advisory 
that the provisions of this act apply to all children who, on Board Act had been in effect at the time they were placed 
July 1, 2009, are on release or are otherwise eligible to be on release or became eligible to be released. 


32A-4-34. Duties of employees. 


All employees of the department shall be trained in their legal duties to protect the constitu- 
tional and statutory rights of children and families from the initial time of contact, during the 
investigation and throughout any treatment. 


History: Laws 2005, ch. 189, § 57. art. IV, § 23, was effective June 17, 2005, 90 days after 
Effective dates. — Laws 2005, ch. 189 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 


32A-4-35. Appointment or change of educational decision maker. 


A. In all matters involving children alleged by the state to be abused or. neglected, including 
proceedings to terminate parental rights, the children's court shall appoint an educational deci- 
sion maker in every case. 

B. The children's court shall appoint an educational decision maker at the custody hearing; 
provided that the children's court: 

(1) may change the appointment of an educational decision maker upon motion of a party 
at any stage of the proceedings; and 

(2) shall review at each subsequent stage of the proceedings whether to continue or change 
the appointment of an educational decision maker for the child. 

C. The children's court shall appoint a respondent as the child's educational decision maker, 
unless the children's court determines that doing so would be contrary to the best interests of the 
child. If the children's court determines that no respondent should be appointed as the child's edu- 
cational decision maker, the children's court shall appoint another qualified individual, taking into 
account the following: 

(1) whether the individual knows the child and is willing to accept responsibility for mak- 
ing educational decisions; 

(2) whether the individual has any personal or professional interests that cont with the 
interests of the child; and 

(3) whether the individual is permitted to make all necessary educational decisions for the 
child, including decisions related to whether the child i is a child with a disability under the federal 
Individuals with Disabilities Education Act. 


History: Laws 2017, ch. 64, § 3. ‘TV, § 23, was effective June 16, 2017, 90 days after the 
Effective dates. — Laws 2017, ch. 64 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. Cross references, — For the federal Individuals with 


Disabilities Education Act, see 20 U.S.C. § 1400, 


ARTICLE 4A 
Children's sae Centers 
Sec. : Sec. 
32A-4A-1, Short title. 32A-4A-4. Multidisciplinary child abt teams; estab- 


82A-4A-2. Definition. lishment; membership; duties. 
32A-4A-3, Children’s advocacy centers; duties. ; ea ' 


32A-4A-1. Short title. 


This act [82A-4A-1 through 32A-4A-4 NMSA 1978] may be cited as the "Children's gh! 
Centers Act re 
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History: Laws 2019, ch. 134, § 1. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch. 134 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-4A-2. Definition. 


As used in the Children's Advocacy Centers Act, "center" means a children's advocacy center, 
which is an entity that provides a comprehensive multidisciplinary team response to allegations of 
child abuse or neglect in a neutral, child-friendly setting by representatives of the following fields 
and professions: 


A. child protective services; 

B. family and victim advocacy; 

C. forensic interviewers; 

D. law enforcement; 

E. medical examiners; 

F. behavioral health; and 

G. services related to those fields and professions listed in Subsections A through F of this section. 
History: Laws 2019, ch. 184, § 2. IV, § 23, was effective June 14,,2019, 90 days after the 
Effective dates. — Laws 2019, ch. 134 contained no adjournment of the legislature. , 


effective date provision, but, pursuant to N.M. Const., art. 


32A-4A-3. Children's advocacy centers; duties. 


A center shall: 

A. bean entity that is a private, incorporated agency, a hospital or a governmental entity; 

B. have a neutral, child-focused facility where forensic interviews with children take place; 
provided that all agencies shall have a place to interact Jiee the child as investigative or treat- 
ment needs require; 

C. havea SORES staff trained according to Are approved by the national children’ s 
alliance; 

D. havea Hialuidistipeliiensy team established in accordance with the provisions of the Chil- 
dren's Advocacy Centers Act that meets on a regular basis, at least every other month; 

E. provide case tracking of child abuse cases seen through the center. Case tracking or data 
collected shall include: 

(1) the number of child abuse cases seen at the center; 

(2) demographic data; 

(3) the number of cases referred for prosecution; Paid 

(4) the number of cases referred for behavioral health services, medical examinations and 
other related services; 

F. provide medical examinations or mental health services at the center or provide referrals for 
medical examinations or mental health therapy provided by an agency not located at the center 
but with which the center has a memorandum of understanding or interagency agreement; 

G. provide family and victim advocacy services to a child and to a non-offending caregiver of 
the child; 

H. facilitate the provision of training of center staff and multidisciplinary team members; and | 

I. adhere to the national children's alliance standards. 


History: Laws 2019, ch. 134, § 3. IV, § 23, was effective June 14, 2019, 90 days after the 
Effective dates. — Laws 2019, ch..134 contained no adjournment of the legislature. 
effective date salon but, esapali to N.M. Const., art. 


32A-4A-4. Multidiseiplinary child abuse teams; establishment; 
membership; duties. 


A. The following persons shall comprise a multidisciplinary child abuse investigation team in 
each judicial district in the state: 
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(1) the district attorney of the judicial district i in which the team is created and estab- 
lished, or the district attorney's designee; 

(2) a representative from the protective services division of the children, youth and fami- 
lies department, appointed by the director of the division or the director's designee; 

(3) a SPRLSS Hey P from a center that exists in the judicial district in which the team is 
located; and 

(4) the following members, appointed by the agency head. or designee of the fobewing 
agencies; 

(a) a Fapreacn tative from each law enforcement agency within the judicial ietech 

(b) medical personnel with expertise and certification in pediatric sexual, assault, 
child physical abuse and neglect identification or treatment; 

(c) a mental health service provider with training and experience, in evidence- 
supported trauma-focused cognitive behavioral therapy; and 

(d) a family or victim advocate from an agency designated for area: te services in 
that judicial district. 

B...The following multidisciplinary child abuse investigation team members shall be present 

before a forensic interview can take place: 

(1) the center's forensic interviewer; and 

(2) when available and as appropriate: 

(a) arepresentative from law enforcement; and 
(b) the representative from the protective services division of the children, youth and 
families department. 
C. A multidisciplinary child abuse investigation team shall: 

(1), develop a written. protocol for the iny estigation and prosecution of cases of child abuse 
and neglect in.accordance with each member agency's requirements;. 

(2). convene.on a regular ongoing basis, at least every other month, for the. purpose of con- 
ducting case tracking, case review and general business and considering proposed modifications to 
the team's existing protocol; and 

(3) train and provide technical assistance to team members, agencies and medical provid- 
ers that investigate child abuse and neglect cases. a 


History: Laws 2019, ch. 134, § 4. TV, § 23, was Teste Te 14, 2019, 90 days. after the 
Effective dates. — Laws 2019, ch. 134 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 5 
e 
Adoptions 

Sec. Sec, 
32A-5-1. Short title. 32A-5-16. Termination procedures. 
32A-5-2. Purpose. . 32A-5-17,. Persons whose consents or relinquishments 
32A-5-3.. Definitions. ; are required. ry 
32A-5-4. Application of the federal Indian Child Welfare 32A-5-18. Implied consent or relinquishment. 

Act of 1978, 32A-5-19, Persons whose consents or relinquishments 
32A-5-5. Indian child placement preferences. Lt ee are not required, 
32A-5-6. Authority of the department. 32A-5-20.. Putative father, registry; makina: pesaly. 
32A-5-7. Clerk of the court; duties. 32A-5-21. Form of consent or relinquishment. 
32A-5-8. Confidentiality of records. 32A-5-22. Persons required to receive counseling; con- 
32A-5-9, Caption. tent and form of counseling, 
32A-5-10. Venue. 32A-5-23.-Persons who may take consents or relinquish- 
32A-5-11. Who may be adopted; who may adopt. 18 ments; accounting of disbursements. 
32A-5-12, Placement for adoption; restrictions; full dis- 32A-5-24, Relinquishments to the department. 

closure. 32A-5-25, Petition; time of filing. 
32A-5-13. Independent adoptions; request for placement; 32A-5-26, . Petition;‘content. 

placement order; certification. 32A-5-27. Notice of petition; form of service; waiver. 
32A-5-14. Pre-placement study. 32A-5-28. Response to petition, - 
32A-5-14.1. Criminal history records check; background 32A-5-29. Custody pending decree. 

checks. ctl 32A-5-30. ; Removal of adoptee from the county. 
32A-5-15. Termination of parental rights. 32A-5-31. Post-placement report. 
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Sec. Sec. 
32A-5-32. Stepparent adoptions. 32A-5-40. Post-decree of adoption access to records. 
32A-5-33. Appointment of guardian ad litem or attorney 32A-5-41, Appointment of confidential intermediary. 
for the adoptee or other party. 32A-5-42. Penalties. 
32A-5-34. . Fees and charges; damages. 32A-5-42.1. Unauthorized adoption facilitation; penal- 
32A-5-35. Open adoptions. ties. 
32A-5-36. Adjudication; disposition; ders of adoption. 32A-5-42.2. ‘Advertising adoption services; requirements; 
32A-5-37. Status of adoptee and petitioner upon entry of penalties. 
decree of adoption. 32A-5-43. Purpose of subsidized adoptions. 
32A-5-38. Birth certificates. 32A-5-44, Eligibility for subsidized adoptions. 
32A-5-39. Recognition of foreign decrees. + : Sheidj : 
32A-5-39.1. Application of the federal Intercountry PRET a OE oe Doe BE a 
Adoption Act. 

Compiler's notes. — Sections 32A-5-1 to 32A-5-45 recompiled to Chapter 32A NMSA 1978 in order to retain 
NMSA 1978 were originally enacted as 32-5-1 to 32-5- a historical link between the pre-July 1, 1993 law and the 
45 NMSA 1978 by Laws 1993, ch. 77, §§ 128 to 172, but judicial precedents decided under that law. Citations to 
since the former provisions of the Residential Treatment decisions under former law have been retained whenever 
Program Act were compiled at that location, the sec- possible. For the Adoption Act prior to 1993, see 40-7-29 


tions as enacted by Chapter 77 of Laws 1993 have been NMSA 1978 on NMOneSource.com: 


32A-5-1. Short title. 
Chapter 32A, Article 5 NMSA 1978 may be cited as the "Adoption Act". 


History: 1978 Comp., § 32A-5-1, enacted by Laws could not establish a basis for:equitable adoption could 
1998, ch. 77, § 128; 2003, ch. 294, § 1; 2003, ch. 321,$1. © not recover in a wrongful death action based on the ac- 

Cross references. — For provisions of Safe Haven for cident that killed decedent, Otero v, City of Albuquerque, 
Infants Act, see 24-22-1 NMSA 1978 et seq. 1998-NMCA-187, 125 N.M. 770, 965 P.2d 354. 

For adult adoptions, see 40-14-1 to 40-14-15 NMSA 1978. Law reviews. — For note, "Family Law - A Limitation 

The 2003 amendment, effective July 1,:20038, substi- on Grandparental Rights in New Mexico: Christian Place- 
tuted "Chapter 32A" for "Chapter.32", Identical amend- .; ment Service v. Gordon," see 17 N.M.L. Rev, 207 (1987). 
ments to this section were enacted by Laws 2008, ch. 294, Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am, 
§ 1, and Laws 2003, ch. 321, § 1. This section is set out as Jur. 2d Adoption § let seq. 
amended by Laws 2003, ch, 321, § 1. See 12-1-8 NMSA 1978, Required parties in. adoption proceedings, 48 

ANNOTATIONS A.L.R.4th 860. 


Action for wrongful adoption based on misrepresenta- 
tion of child's mental or physical condition of parentage, 
56 A.L.R.4th 375. 

Attorney malpractice in connection with services re- 
lated to adoption of child, 18 A,L.R.5th 892. 

Adoption of child by same-sex partners, 27 A.L.R.5th 54. 

"Wrongful adoption" causes of action against adoption 
agencies where children have or develop. mental or physi- 


Equitable adoption. — New Mexico recognizes "eq- 
uitable adoptions"; those that are inferred by the law in 
the absence of compliance with statutory requirements. 
However, this recognition will only be made when cer- 
tain strict requirements have been satisfied, such as the 
formation of a legally valid agreement by the purported 
parent to adopt the child, Otero v. City of Albuquerque, 


1998-NMCA-137, 125 N.M. 770, 965 P.2d 354. cal problems that are misrepresented or not disclosed to 
Prerequisite for wrongful death recovery. — adoptive parents, 74 A.L.R.5th 1. 
Child who had not been legally adopted by decedent and 2 C.J.S, Adoption of Persons §§ 5 to 9. 


32A-5-2. Purpose. 


The purpose of the Adoption Act is to: 

A. establish procedures to effect a legal relationship between a parent and adopted child that 
is identical to that of a parent and biological child; 

B. provide for family relationships that will give the adopted child protection and economic 
security and that will enable the child to develop physically, mentally Sit vee ee to the maxi- 
mum extent possible; and 

C.. ensure due process protections. 


History: 1978 Comp., § 32A-5-2, enacted by Laws Statutory proceeding, — ‘Adoption, unknown at 
1993, ch. 77, § 129. common law, is a creature of statute. Poncho v. Bowdoin, 
*  2006-NMCA-0138, 188 N.M. 857, 126 P.3d 1221. 

ANNOTATIONS Purpose of statutes for adoption is to make provi- 


Decisions under prior. law. — In light of the simi- sion for the welfare of children and the legislation should 


larity of the provisions, annotations decided under former be liberally construed to effect that purpose. Barwin v. Re- 


Section 40-7-29 NMSA 1978 have been included in the an- idy, 1957- NMSC-016, 62 N.M. 183, 307 P.2d 175. gi 
rotations to this'sectian Adoption statutes accorded liberal construction. 


— Adoption statutes are enacted in favor of humanity 
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and are to be accorded a liberal construction by the courts. 
Hahn v. Sorgen, 1946-NMSC-015, 50-N.M: 83, 171 P.2d 308. 
Construed to promote welfare of children. — The 
proper construction of New Mexico adoption statutes is 
such as will promote the welfare of children. Nevelos v. 
Railston, 1959-NMSC-013, 65 N.M. 250, 335 P.2d 573. 
Jurisdictional requirements to be strictly fol- 
lowed. — The power to adopt children was unknown to the 
common law; it isa creation of statute which may prescribe 
the conditions under which adoption may be legally ef 


CHILDREN'S: CODE 


32A-5-3 


for this special proceeding must be strictly followed. Bar- 
win v. Reidy, 1957-NMSC-016, 62 N.M. 183, 307 P.2d 175. 
Equitable adoption. — New Mexico courts have rec- 
ognized the doctrine of equitable adoption, Poncho v. Bow- 
doin, 2006-NMCA-013, 1388 N.M. 857, 126 P.3d 1221. 
Biological father cannot relinquish duties. — In the 
absence of a formal adoption under the-Adoption Act, the 
biological father cannot voluntarily effect a relinquishment 
of his parental duties imposed upon him by law. Poncho v. 


Bowdoin, 2006-NMCA-013, 1388 N.M. 857, 126 P.3d 1221, - 
fected. Thus, the jurisdictional requirements of the statute be 3! 


32A-5-3. Definitions. 


As used in the Adoption Act: 

A. "accrediting entity" means an entity that has entered into an agreement with the United 
States secretary of state pursuant to the federal Intercountry Adoption Act of 2000 and regula- 
tions adopted by the United States secretary of state pursuant to that act, to accredit agencies and 
approve persons who provide adoption services related to convention adoptions; 

B. "adoptee" means a person who is the subject of an adoption petition; Pio rie 

C. "adoption service" means: 

(1) identifying a child for adoption and arranging the adoption of the child; 

(2) arranging or assisting in the process of connecting or matching parents who may place 
a child for adoption with prospective adoptive parents; ) 

(3) providing counseling, advice or guidance related to a potential adoption; 

(4) receiving or disbursing funds or anything of value on behalf of a prospective adoptive 
parent or to a parent who may place or has placed a child for adoption; 

(5) securing termination of parental rights toa child or consent to adoption of the énilas 

(6) performing a background study on a child and reporting on the study; 

(7) . performing a home-study on a prospectiveiadoptive parent and reporting on the study; 

(8) making determinations regarding the best interests of a child and the appropriateness 
of an adoptive placement for the child; 

(9) performing post-placement monitoring of a child until an adoption is final; or 

(10) ‘ when there is a disruption before an adoption of a child is final, assuming custody of 
the child and providing or facilitating the provision of child care or other social services for the 
child pending an alternative placement of the child; 

D. “agency” means a person certified, licensed or otherwise specially empowered by law to 
place a child in a home in this or any other state for the purpose of adoption; 

E. "agency adoption" means an adoption when the adoptee is in the custody of an agency prior 
to placement; 

F. "acknowledged father" means a father who: 

(1) acknowledges paternity of the adoptee pursuant to the putative father registry, as pro- 
vided for in Section 32A-5-20 NMSA 1978; 

(2) is named, with his consent, as the adoptee's father on the adoptee' s birth certificate; 

(3) is obligated to support the adoptee under a written voluntary promise or pursuant to 
a court order; or 

(4) has openly held out the padcgetia as his own child by establishing a custodial, personal 
or financial relationship with the adoptee as follows: 

(a) for an adoptee under six months old at the time of placement: 1) has initiated an 
action to establish paternity; 2) is living with the adoptee at the time the adoption petition is filed; 
3) has lived with the mother a minimum of ninety days during the two-hundred-eighty-day period 
prior to the birth or placement of the adoptee; 4) has lived with the adoptee within the ninety days 
immediately preceding the adoptive placement; 5) has provided reasonable and fair financial support 
to the mother during the pregnancy and in connection with the adoptee's birth in accordance with 
his means and when not prevented from doing so by the person or authorized agency having lawful 
custody of the adoptee or the adoptee's mother; 6) has continuously paid child support to the mother 
since the adoptee's birth in an amount at least equal to the amount provided in Section 40-4-11.1 


:é 
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NMSA 1978, or has brought current any delinquent child support payments; or 7) any other factor the 
court deems necessary to establish a custodial, personal or:financial relationship with the adoptee; or 

(b) for an adoptee over six months old at the time of placement: 1) has initiated an 
action to establish paternity; 2):has lived with the adoptee within the ninety days immediately 
preceding the adoptive placement; 3) has continuously paid child support to the mother since the 
adoptee's birth in:an amount at least equal to the amount provided in Section 40-4-11.1 NMSA 
1978, or is making reasonable efforts to bring delinquent child:support payments current; 4) has 
contact with the adoptee on a monthly basis when physically and financially able and when not 
prevented by the person or authorized agency having lawful custody of the adoptee; or 5) has regu- 
lar communication with the adoptee, or with the person or agency having the care or custody of the 
adoptee, when physically and financially unable to visit the adoptee and when not prevented from 
doing so by the person or authorized agency having lawful custody of the adoptee; 

G. "alleged father" means an individual whom the biological mother has identified as the bio- 
logical father, but the individual has not acknowledged 7 ena or registered with the putative 
father registry as provided for in Section 32A-5-20 NMSA 1978; 

-H.. "consent" means a document: 

(1) signed by a biological parent whereby thie parent gnanti consatrt to the adoption of the 
parent's child by another; | 

(2). whereby the lieaheiaicsrd or. an agency. grants its chilacsin to the adoption. of a child in 
its muatedy or 

(3) signed by the adoptee rf: the shila is foivrtieati years of age or older; 

I.. "convention.adoption" means: |... ) 

(1) an adoption by a United States Peaent of a child whois a soridbine of a foreign athe 
that.is a party to the Hague Convention on Protection of sweligren abe Co-operation in Respect of 
Intercountry Adoption; or 

(2) an adoption by a resident ofa foreign:country that is a joan to the Hague Convention 
on Protection of Children and Opronenstients in Reenedt of Intercountry Adoption of a child who is 
a resident of the United States; 

J. "counselor" means a person certified by the ekigiesaeit to conduct adoption counseling i in 
independent adoptions; 

K. "department 0 Mena means an » adoption when the: child'is:in the custody of the depart- 
ment; 

L. "foreign born child" means any child not cid in the United States whol is not a citizen of the 
United States; ) 

M. "former Scene means a parent whose Yeon Hahts have. been terminated or relin- 
quished; ) 

N.. "full disclosure", means 5 mandatory and eontinghins ia dllmdee by the investigator, agency, 
department or petitioner throughout the adoption proceeding and after finalization of the adop- 
tion of all known, nonidentifying information regarding the ahaa ae yang 

(1) health history; « ys 

(2) psychological history;' © 

(3) mental history; 

(4) hospital history; 

* (5)° medication history; 
(6) genetic history; 
(7). physical descriptions; 

(8) social history; 

(9) placement history; ate 

».3 (10), education; 

O. "independent adoption" means an adoption when the child is ot! in the custody of the de- 
partment or an agency; 

P. "investigator" means an individual certified by the department to conduct pre-placement 
studies and post-placement reports; — 

Q. "office" means a place for the regular transaction of business or performance of particular 
services; 
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R. "parental rights" means all rights of a parent with reference to a child, including parental 
right to control, to withhold consent to an adoption or to receive notice of a hearing on a petition 
for adoption; | 4 

S.. "placement" means the selection of a family for an adoptee or matching of a family with 
an adoptee and physical transfer of the adoptee to the family in all adoption proceedings, except 
in adoptions filed pursuant to Paragraphs (1) and (2) of Subsection C of Section 32A-5-12 NMSA 
1978, in which case placement occurs when the parents consent to the adoption, parental rights 
are terminated or parental consent is implied; 

T. "post-placement report" means a written evaluation of the adoptive family and the adoptec 
after the adoptee is placed for adoption; 

.U. "pre-placement study" means a written evaluation of the adoptive family, the adoptee's bio- 
logical family and the adoptee; 

V. "presumed father" means: 

(1). the husband of the biological mother at the time the atlonteds was born; 

(2) an individual who was married to the mother and either the adoptee was born during 
the term of the marriage or the adoptee was born within three hundred days after the marriage 
was terminated by death, annulment, declaration of invalidity or divorce; or 

(3) before the adoptee's birth, an individual who attempted to marry the adoptee's biologi- 
cal mother by a marriage solemnized in apparent compliance with law, although the attempted 
marriage is or could be declared invalid and if the attempted marriage: 

(a) could be declared invalid ‘only by a court, the adoptee was born during the at- 
tempted marriage or within three hundred days after its termination by yin annulment, decla- 
ration of invalidity or divorce; or 

(b) is invalid without a court order, the adoptee was born within three Hundred days 
after the termination of cohabitation; 

W. "record" means any petition, affidavit; consent or relinquishment Gr, transcript or notes 
of testimony, ‘deposition, power of attorney, report, decree, order, judgment, correspondence, docu- 
ment, photograph, invoice, receipt, certificate or other printed, erates! videotaped or tape-recorded 
material pertaining to an adoption proceeding; 

X. "relinquishment" means the document by which a parent relinquishes parental Helv to the 
department or an agency to enable placement of the parent's child for adoption; 

Y. "resident" means a person who, prior to filing an adoption petition, has lived in the state for 
at least six months immediately preceding filing of the petition for adoption or a person who has 
become domiciled in the state by establishing legal residence with the intention of ig ee py 
the residenicy indefinitely; and 

Z. "stepparent adoption" means an adoption of the Beronge 6 the adoptee's stepparent when 
the adoptee has lived with the stepparent ve at least one year following the marriage of the step- 
parent to the custodial ee 


History: 1978 Comp., § 32A-5-3, enacted by Laws Subsection I; and redesignated the subsequent subsec- 


1993, ch. 77, § 180; 1995, ch. 206, § 26; 2001, ch. 162, § tions accordingly. Laws 2008, ch. 294, § 2 and Laws 20038, 
1; 2003, ch. 294, § 2; 2008, ch. 321, § 2; 2005, ch. 189, § ch. 321, § 2, enacted identical amendments to this section. 
58; 2012, ch. 28, § 1. The section was set out as amended by Laws 2008, ch. 
Cross references. — For the federal Intercountry 821, § 2, See 12-1-8 NMSA 1978. 
Adoption Act, see 42 U.S.C. § 14901 et seq. The 2001 amendment, effective June 15, 2001, in Sub- 
The 2012 amendment, effective March 3, 2012, ex- section D, deleted former Paragraph (5) and inserted and 
panded the definition of "adoption service" and in Subsec- augmented those provisions in Paragraph (4); deleted for- 
tion C, added Paragraphs (2), (3) and (4). mer Subsection §, defining "putative father", and renum- 
The 2005 amendment, effective June 17, 2005, de- bered the remaining subsections accordingly. 
fined "consent" in Subsection H(3) to include a document The 1995 amendment, effective July 1, 1995, added 
signed by the adoptee if the child is fourteen years of age Subsections C, G, H, and W, and redesignated the remain- 
or older and added the definition of "foreign born child" ing subsections accordingly; substituted "32A-5-2" for "32- 
in Subsection L to meanta child not born in the United 5-20" in Subsections D, E, and S; in Subsection J, inserted 
States who is a citizen of the United States. "or petitioner" following "department", inserted "and after 
The 2003 amendment, effective July 1, 2003, inserted finalization of the adoption" following "proceeding", and 
a new Subsection A; redesignated former Subsection A as inserted "history" in Paragraph (9); in Subsection O, sub- 
Subsection B; inserted a new Subsection C; redesignated stituted "32A-5-12" for."32-5-12", and made minor stylistic 
the subsequent subsections accordingly; added a new changes throughout the section. 
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ANNOTATIONS N.M. 618, 145 P.3d 98, rev'd, 2008-NMSC-002, 143 N.M. 


: ' 246, 175 P.3d 914, 
Acknowledged father. — Where a biological father, Time to initiate an action to establish paternity. 
_ or arma ami anianpieeni aya ce SE lange — The legislature did not place time limitations on the 
birth or file a paternity action before an adoption petition initiad ot foal hate editveantiouend)abjologicdl father's 


status as an acknowledged father does not turn on 
was filed, the father was not an acknowledged father and whether he initiated a paternity action prior to the time 
his consent was not a prerequisite to the adoption of his 


of the child's placement or prior to’ the filing of the adop- 


child. Helen Gv. Mark J.H., 2008-NMSC-002, 143. NM. tion petition. Helen G. v. Mark J. H., 2008-NMCA-136, 140 
,175 F.3d 914, _N.M,.618, 145 P.3d 98, cert.. granted, 2006-NMCERT-010, 
Time to initiate an action to establish paternity.: 140 N.M. 674. 146 P3d 809. 


— The legislature did not place time limitations on the 


initiation of a paternity action and a biological father's ous disclosure, including health, psychological, mental, 
status as an acknowledged father does not turn on medication, education, and social histories. Young v. Van 


whether he initiated a paternity action prior to the time D 2004-NMCA-0 35 5 
of the child's placement or prior to the filing of the adop- ae i i SEE Bee 


tion petition. Helen G, v. Mark J, H., 2006-NMCA-136, 140 


Full disclosure means mandatory and ‘continu- 


32A-5-4. Application of the federal Indian Child Welfare Act of 1978. 


The protections set forth in the federal Indian Child Welfare Act of 1978, including provisions 
concerning notice to the Indian child's tribe, transfer to tribal court and placement preferences, 
apply to all Propeadings davolying an Indian child under the Adoption Act. 


History: 1978 any: +» § sans -4, enacted by Laws Cross references, — For the federal Indian Child Wel- 
1993, ch. 77, § 131. fare Act of 1978, see 25 U.S.C. § 1901. 


32A-5-5. Indian child placement preferences. 


A.» In any adoptive placement of an Indian child under state law, preference shall be given, in 

the absence of good cause to the contrary, to a placement with: 
(1) amember of the Indian child's extended family; 
(2) other members of the child's Indian tribe; or 
(3). other Indian'families. 

B.. An Indian child accepted for pre-adoptive placement shall be ialémacoi in the least restrictive 
setting which most approximates a family in which the child's special needs, if any, may be met. 
The Indian child shall also be placed within reasonable proximity to the Indian child's home, tak- 
ing into account special needs of the Indian child. In any foster care or pre-adoptive placement, a 
preference shall be given, in the absence of good cause to the contrary, to a placement with: 

- (1) a member of the Indian child's extended family; 
(2) a foster home licensed, approved and specified by the Indian child's tribe; 
(3) an Indian foster home licensed or approved by an authorized non- -Indian licensing au- 
thority; or 
(4) an institution for children approved by the Indian ‘tribe or operated by an Indian orga- 
nization that has a program suitable to meet the Indian child's needs. 

‘C.. If the placement preferences of this section are not followed or if the Indian child is placed 
in an institution, a plan shall be developed to ensure that the Indian child's cultural ties are pro- 
tected and fostered. 


History: 1978 Comp., § 32A-5-5, enacted by Laws Cross references. — For applicability of this section 
1993, ch. 77, § 132. where an Indian child is taken into custody pursuant to 
the Safe Haven for Infants Act, see 24-22-1 NMSA 1978. 


32A-5-6. Authority of the department. 


A. The department may adopt and promulgate necessary rules and forms for the administra- 
tion of the Adoption Act, including rules for the assessment of fees; The rules shall not conflict with 
the provisions of the Adoption Act. 
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B. The department has the authority to provide or request additional information from an 
investigator or an attorney representing any pets involved in any action filed Rugauent to the 
provisions of the Adoption Act. 

C. The department has the authority to bitervarit in any action filed idibesatint to the provisions 
of the Adoption Act. The intervention shall be effected when legal counsel for the department files 
a motion for an entry of appearance and an appropriate response. 

D. The department shall be served by mail by the attorney for the petitioner with copies of all 
pleadings filed in any action pursuant to the provisions of the Adoption Act, except for copies of the 
petition for adoption, the request.for placement and the decree of adoption, which shall be served 
as provided in Section 32A-5-7 NMSA 1978. 

KE. The department is authorized to act as an accrediting entity on behalf of the state. 

F. The department may assess fees for the cost of accrediting an agency or approving a ‘person 
in matters related to convention adoptions, The department shall establish the amount of the 
fees by rule and the fees shall be subject to approval by the United States secretary of state. The 
amount of the fees shall not exceed the cost.of similar services provided by the department: 


History: 1978 Comp., § 32A-5-6, enacted by Laws amendments to this section. The section was set out as 
1993, ch. 77, § 133; 1995, ch. 206, § 27; 2003, ch. 294, § amended. by Laws, 2008, ch. 321, § 3,.See 12-1-8. NMSA 
3; 2008, ch, 321, § 3. 1978. 

The 2003 ameridment; effective July 1, 2008, rewrote The 1995 amendment, effective July 1, 1995, added 
Subsection A and added Subsections E and F. Laws 2003, "which shall be served as provided in Section 32A-5- 7 


ch. 294, § 3 and Laws 2008; ch. 821, § 3 enacted identical NMSA 1978" at the end of Subsection D.:,, » 


32A-5-7. Clerk of the court; duties. 


A. The clerk of the court shall file pleadinee, captioned pursuant to the provisions of Sec- 
tion 32A-5-9 NMSA.1978. The clerk of the court shall not file incorrectly captioned pleadings.. 

B. The clerk of the court shall mail a copy of the request for placement to the department 
within one working day of the request for: placement being filed with the court: The attorney for 
the person requesting placement shall provide to the clerk of the court a copy of the request for 
placement and a stamped envelope addressed to the department as specified in department rules. 

C. The clerk of the court shall mail a copy of the petition for adoption within one working day of 
the petition for adoptiom being filed with the court. The attorney for the petitioner shall provide to 
the clerk of the:court a copy of the petition for adoption and a:‘stamped envelope addressed to the 
department as specified in department rules. 

D,. The-clerk of the court shall mail a copy of the decree of adoption to the ig Pee feo within 
one working day of the entry of the decree of adoption. The attorney for the petitioner shall provide 
to the clerk of the court a copy of the decree of adoption and a stamped envelope addressed to the 
department as specified in department rules. 

EK. The clerk of the court shall provide a certificate of adoption with an adoptee's new name. 

fF. The attorney for the petitioner shall forward the parti finest of adoption provided for in Sub- 
section E of this section as follows: ) 

(1) for a-person. born in the United States, to the appropriate vital statistics office of the 
place, if known, where the adoptee was born; or 
(2) for all other persons, to the state registrar of vital statistics. 


History: 1978 Comp., § 32A-5-7, enacted by Laws The 2005 amendment, effective June 17, 2005, in Sub- 
1993, ch. 77, §.134; 1995, -ch. 206, § 28; 2005, ch. 189, section F, provided that the clerk of the court. shall provide 
§ 59; 2022, ch. 41, $58... a certificate of adoption with the adoptee's new name; and 

Cross references. — For the Federal Indian Child added Subsection G, which provided that the attorney for 
Welfare Act of 1978, see 25 U.S.C. § 1901. the petitioner shall forward the certificate of adoption as 

The 2022 amendment, effective July 1, 2022, removed provided in Subsection G(1) and (2). 

a provision related to Indian children which is now cov- ‘The 1995 amendment, effective ly 1, 1995, substi- 
ered by the Indian Family Protection Act; and deleted for- tuted "32A-5-9" for "32-5-9" in Subsection A and added the 
mer Subsection E and redesignated former Subsections F second sentence in Fae nasa E. 


and G as Subsections E and F, respectively. 
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32A-5-8. Confidentiality of records. 


A. Unless the petitioner agrees to be contacted or agrees to the release of the petitioner's iden- 
tity to the parent and the parent agrees to be contacted or agrees to the release of the parent's 
identity to the petitioner, the attorneys, the court, the agency and the department shall maintain 
confidentiality regarding the names of the parties, unless the information is already otherwise 
known. After the petition is filed and prior to the entry of the decree, the records in adoption pro- 
ceedings shall be open to inspection only by the attorney for the petitioner, the department or the 
agency, any attorney appointed as a guardian ad litem or attorney for the adoptee, any attorney 
retained by the adoptee or other persons upon order of the court for good cause shown. 

B. All records, whether on file with the court, an agency, the department, an attorney or other 
provider of professional services in connection with an adoption, are confidential and may be dis- 
closed only pursuant to the provisions of the Adoption Act. All information and documentation pro- 
vided for the purpose of full disclosure is confidential. Documentation provided for the purpose of 
full disclosure shall remain the property of the person making full disclosure when a prospective 
adoptive parent decides not to accept a placement. Immediately upon refusal of the placement, the 
prospective adoptive parent shall return all full disclosure documentation to the person provid- 
ing full disclosure. A prospective adoptive parent shall not disclose any confidential information 
received during the full disclosure process, except as necessary to make a placement decision or to 
provide information to a child's guardian ad litem or attorney or the court. 

C. All hearings in adoption proceedings shall be confidential and shall be held in closed court 
without admittance of any person other than parties and their counsel. 

D. A person who intentionally and unlawfully releases any information or records closed to the 
public pursuant to the Adoption Act or releases or makes other unlawful use of records‘in violation 
of that act is guilty of a petty misdemeanor and shall be sentenced pursuant to the provisions of 
Section 31-19-1 NMSA 1978. 

E. Prior to the entry of the decree of adoption, the parent consenting to the adoption or relin- 
quishing parental rights to an agency or the department shall execute an affidavit stating whether 
the parent will permit contact or the disclosure of the parent's identity to the adoptee or the adop- 
tee's prospective adoptive parents. 


History: 1978 Comp., § 32A-5-8, enacted by Laws intentionally and unlawfully releases any information or 


1993, ch. 77, § 185; 1995, ch. 206, § 29; 2005, ch. 189, § records closed to the public or releases or makes other un- 
60; 2009, ch. 239, § 53. _ lawful use of records is guilty of a petty misdemeanor. 
The 2009 amendment, effective July 1, 2009, in Sub- The 1995 amendment, effective July 1, 1995, added 
section A, in the last sentence, after "guardian ad litem", call of the language in Subsection B following the first sen- 
added "or attorney". tence and made a minor stylistic change in Subsection D. 


Applicability. — Laws 2009, ch. 239, § 71, provided 


that the provisions of this act apply to all children who, on ANNOTATIONS 

July 1, 2009, are on release or are otherwise eligible to be... Am, Jur. 2d, A.L.R. and: C.J.S. references. — Re- 
placed on release as if the Juvenile Public Safety Advisory stricting access to judicial records of concluded adoption 
Board Act had been in effect at the time they were placed proceedings, 103 A.L.R.5th 255. 


on release or became eligible to be released. 
The 2005 amendment, effective June 17, 2005, added 
Subsection D, which provided that any person who 


32A-5-9., Caption. 


The caption for adoption proceedings shall be styled "In the Matter of the Adoption Petition of 
(Petitioner's Name)". 


History: 1978 Comp., § 32A-5-9, enacted by Laws For captions of pleadings and papers filed with the chil- 
19983, ch. 77, § 136. , dren's courts, see Rule 10-112 NMRA. 

Cross references. — For captions of pleadings filed in 
the district courts, see Rule 1-008.1 NMRA. 


$2A-5-10. Venue. 


A petition for adoption may be filed in any county where: 
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A, a petitioner is a resident; 

B. the adoptee is physically present at the time the petition i is filed; 

C. an office of the agency that placed the adoptee for adoption is located; or 
D. the Reprarphnst office from which the child was placed is located. 


History: 1978 Comp., § 32A-5-10, enacted by Laws 
1993, ch, 77, § 137. 


32A-5-11. Who may be adopted; who may adopt. 


A. Any child may be adopted. 
B. . Residents who are one of the follotring may adopt: 
(1) . any individual who has been approved by the court as a suitable nina parent p ea 
suant to the provisions of the Adoption Act; and 
(2) a married individual without the individual's spouse joining in the adoption if: 
(a) the nonjoining spouse is a parent of the adoptee; . 
(b) the individual and the nonjoining spouse are legally separated; or 
(c) the failure of the nonjoining spouse to join in the oil mg is excused for reason- 
able circumstances as determined by the court. 
C. Nonresidents who meet the criteria of Subsection B of this section may adopt in New Mexico 
if the adoptee is a resident of New Mexico or was born in New Mexico but is less than ‘six months 
of age and was placed by the alee ee or an agency licensed oe the state of New Mexico. 


History: 1978 Comp., § 32A-5-11, enacted by Laws © of the state was mandatory and it limited jurisdiction 
1993, ch. 77, § 138. ; over adoption proceedings to those brought by residents 
of New Mexico. Heirich v, Howe, 1946-NMSC- 016, 50 N.M. 


Decisions under prior law. — In light of the simi- Since petitioners for adoption are nonresidents, 
larity of the provisions, annotations decided under former the district court lacks the necessary. jurisdiction and 


Section 40-7-33 NMSA 1978 have b haded in. th petition to adopt must be dismissed. Heirich v. Howe, 
Seption 2010-38 NOB 2878 Reveibegn insted RAREH Olt lo eusNMse-016, 60 NM. 90, 171 P2d 812 (decided under 


Provision requiring residence as mandatory. — prior law). 
The provision requiring adopting persons to be residents 


32A-5-12. Placement for adoption; restrictions; full disclosure. 


A. No petition for adoption shall be granted by the court unless the adoptee was placed in the 
home of the petitioner for the purpose of adoption: 

(1) by the department; 

(2). by an appropriate public authority of another state; 

(3) ‘by an agency; or 

(4) pursuant to a court order, as provided in Section 32A-5-13 NMSA 1978. 

B. The provisions of Subsection A of this section do not apply to a child in the department's 
custody who is being adopted pursuant to the provisions of the Abuse and Neglect Act [32A-4-1 
NMSA 1978]. 

C. When an adoptee is not in the custody of the department or an agency, the adoption is'an 
independent adoption and the provisions of this section and Section 32A-5- 13 NMSA 1978 shall 
apply, except when the following circumstances exist: 

(1) a stepparent of the adoptee seeks to adopt the adoptee and prior to the filing of the 
adoption petition, the adoptee has lived with the stepparent for at least one year since the mar- 
riage of the stepparent to the custodial parent and the family has received counseling, as provided 
for in Section 32A-5-22 NMSA 1978; 

(2) a relative within the fifth degree of consanguinity to ‘the adoptee or that relative's 
spouse seeks to adopt the adoptee, and, prior to the filing of the adoption petition, the adoptee has 
lived with the relative or the relative's spouse for at least one year; or 
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(3) a person designated to care for the adoptee in the will of the adoptee's deceased parent 
seeks to adopt the adoptee, and, prior to the filing of the adoption petition, the adoptee has lived 


with that person for at least one year. 


D. All placements shall be made by the department, an agency or the parent of the adoptee 


pursuant to Section 32A-5-138 NMSA 1978. 


E. In all adoptions, prior to any plnceent being made, the person making the placement shall 


provide full disclosure. 


History: 1978 Comp., § 32A-5-12, enacted by Laws 
1993, ch. 77, § 139; 1995, ch. 206, § 30, 

The 1995 amendment, effective July 1; 1995, added 
"full disclosure" in the section heading; in Paragraph (4) 
of Subsection A, substituted "32A-5-13" for "32-5-13"; in 
Subsection C, substituted "this section and Section 32A-5- 
13" for "Sections 32-5-12 and 32-5-13"; in Paragraph (1) of 
Subsection C, substituted "32A-5-22" for "32-5-22"; at the 
end of. Subsection D, added "pursuant to Section 32A-5-13 
NMSA 1978"; and added Subsection E, 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 40-7-34 NMSA 1978 have been included in the an- 
notations to this section. 

Legislative intent. — The obvious legislative intent 
is two-fold: (1) to restrict the unauthorized placement of 
children for adoption; and (2) to provide a means whereby 
the department or an authorized child placement agency 
could ensure the placement of adoptable children with in- 
dividuals who have been found by competent authorities 
to be fit and proper as prospective adoptive parents. Jn re 
Doe, 1982-NMCA-094, 98 N.M. 340, 648 P.2d 798. 

Section not jurisdictional limit. — There was noth- 
ing in former Section 40-7-34A NMSA 1978 suggesting 


a limitation on the children's court's jurisdiction, Sec- 


tion 40-7-34A NMSA 1978 was merely a statute that lim- 
ited the court's power to grant a petition for adoption. If the 
party could not prove the facts necessary, then the statute 
was of no value to that party. Specifically, unless the foster 
parent could plead and prove that Human Services Depart- 
ment placed the children with her for adoption, she was not 
entitled to the right of adoption former Section 40-7-34A 
NMSA 1978 provided. In re Adoption of Francisco A., 
1993-NMCA-144, 116 N.M. 708, 866 P.2d 1175. 

Adoption valid without filing a petition. — Where 
petitioner filed a request for placement, but did. not file a 
petition for adoption, the biological parent consented to 
the adoption, and the district court had an opportunity to 
examine all of the information and evidence that would 
have been supplied by a petition, the failure to file a peti- 
tion was not jurisdictional and the adoption decree was 
valid. In re Adoption of Rebecca M., 2008-NMCA-038, 143 
N.M. 554, 178 P.3d 839. 

Duties of disclosure found in Subsection E, — Pre, 
adoption and adoption-related duties of disclosure are 


found in Subsection E of this section. Young v. Van Duyne, 
2004-NMCA-074, 185 N.M..695, 92 P.3d 1269. 

Full disclosure means mandatory and continu- 
ous disclosure, including health, psychological, mental, 
medication, education, and social histories. Young v. Van 
Duyne, 2004-NMCA-074, 135 N.M. 695, 92 P.3d 1269. 

Disclosure to adoptive parents. — Department had 
no duty to disclose the post-adoption information regard- 
ing the child to the adoptive parents. Young v. Van Duyne, 
2004-NMCA-074, 135 N.M. 695, 92 P.3d 1269. 

Effect of finality of adoption. — There is no statute 
or regulation that creates any duty or responsibility of the 
department and its employees, after an adoption is final- 
ized, with respect to supervision, oversight, operation or 
maintenance of the home into which a child is placed for 
adoption, after an adoption becomes final. Young v. Van 
Duyne, 2004-NMCA-074, 1385 N.M, 695, 92 P.3d 1269. 

Electing to leave child with ex-spouse for ex- 
tended period of time is not a "placement" for purposes 
of adoption. In re Doe, 1982-NMCA-094, 98 N.M. 340, 648 
P.2d..798, cert. denied sub nom, Cook v. Brownfield, 98 


N.M. 336, 648 P.2d 794. 


Failure to meet Adoption Act's requirements re- 
quires reversal, — Where mother's parental rights 
were terminated and her child was placed for adoption 
with child's grandmother, the petition for adoption was 
invalid where the statutory prerequisites, that the chil- 
dren, youth and families department place the child with 
the child's grandmother for the purpose of adoption or 
that the child live with the grandmother for at least one 
year, were not met. Jn re Adoption Petition of Darla D. v. 
Grace’ R:, 2016-NMCA-093. 

Stepparent adoptions. — The one-year residency 
provision for stepparent adoptions is not jurisdictional in 
nature; it is a statutory prerequisite to stepparent adop- 
tion and, therefore, the father could not challenge the 
adoption decree on the basis that the court lacked juris- 
diction because the one-year residency requirement was 
not met. In re Adoption of Webber, 1993-NMCA-099, 116 
N.M.47, 859 P.2d 1074. 

Foster placement. established residence. — The 
fact that children had lived in their aunt's home for a year, 
having been placed there by their mother under a foster 
placement, did not prevent a finding that they were "re- 
siding" with petitioning-aunt. In re Adoption of Awtrey, 
1992-NMCA-118, 114 N.M. 594, 844 P.2d 844. 


32A-5- 13. Independent adoptions; request for placement; placement 


order; certification. 


A. When a placement order is required, the petitioner shall file a request with the court to al- 
low the placement. An order permitting the placement shall be obtained prior to:actual placement. 
'B: Only a pre-placement study that has been prepared or updated within one year immedi- 
ately prior to the date of placement, approving the petitioner as an appropriate adoptive parent, 
shall be filed with the court prior to issuance of a placement order, except as provided in Subsec- 
tion C of Section 32A-5-12 NMSA 1978. ° 
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C. In order for a person to be certified to conduct pre-placement studies, the person shall meet 
the standards promulgated by the department. 

D. The pre-placement study shall be conducted by an agency or a person certified by the dépatie 
ment to conduct the study. A person or agency that wants to be certified to perform pre-placement 
studies shall file documents verifying their qualifications with the department. The department 
shall publish a list of persons or agencies certified to conduct a pre-placement study. If neces- 
sary to defray additional costs associated with compiling the list, the department may assess and 
charge a reasonable administrative fee to the person or agency listed. 

E. When a person or agency that wants to be certified to perform pre-placement studies files 
false documentation with the department, the person or agency shall be subject to the a a 
of Section 32A-5-42 NMSA 1978, 

F. A request for placement shall be filed and verified by the petitioner and shall allege: 

(1) the full name, age and place and duration of residence of the petitioner and, if married, 
the place and date of marriage; 

(2) the date and place of birth of the adoptee, if known, or the anticipated date sald place 
of birth of the adoptee; 

(3) adetailed statement of the circumstances and persons involved in the proposed place- 
ment; 

(4) if the adoptee has been born, the address where the adoptee is residing at the time of 
the request for placement; 

(5) if the adoptee has been born, the places where the adoptee has lived within the past 
three years and the names and addresses of the persons with whom the adoptee has lived. If the 
adoptee is in the custody of an agency or the department, the address shall be the address of the 
agency or the county office of the department from which the child was placed; 

(6) the existence of any court orders that are known to the petitioner and that regulate 
custody, visitation or access to the adoptee, copies of which shall be attached to the request for 
placement as exhibits; if copies of any such court orders are unavailable at the time of filing the 
request for placement, the copies shall be filed prior to the issuance of the order of placement; 

(7). that the petitioner desires to establish a parent and child relationship between the pe- 
titioner and the adoptee and that the petitioner is a fit and proper person able to care and provite 
for the adoptee's welfare; 

(8) the relationship, if any, of the petitioner to the adoptee; 

(9) whether the adoptee is subject to the Indian Family Protection Act [32A-28-1 to 32A- 
28-42 NMSA 1978], and, if so, the petition shall allege the actions taken to comply with the Indian 
Family Protection Act and all other allegations required pursuant to that act; 

(10) whether the adoption is subject to the Interstate Compact.on the Placement of Chil- 
dren [32A-11-1 NMSA 1978] and what specific actions have been taken to comply with the Inter- 
state Compact on the Placement of Children; and 

(11) the name, address and telephone number of the agency or investigator who has agreed 
to do the pre-placement study. 

G. The request for placement shall be served on all parties entitled to receive notice of the 
filing of a petition for adoption, as provided in Section 32A-5-27 NMSA 1978. An order allowing 
placement may be entered prior to service of the request for placement. 

H. A hearing and the court decision on the request for placement shall occur within thirty days 
of the filing of the request. 

I. As part of any court order authorizing placement under this section, the court shall find 
whether the pre-placement study complies with Section 32A-5-14 NMSA 1978 and that the time 
requirements concerning placement set forth in this section have been met. 


History: 1978 Comp., § 32A-5-13, enacted by Laws that a request for placement set forth whether the adop- 


1993, ch. 77, § 140; 1995, ch. 206, g 31s 2001, ch. 162, tee is subject to the Indian Family Protection Act, and, if 
§ 2; 2005, ch, 189, § 61; 2022, ch. 41, § 59. ; so, the request must set forth the actions taken to comply 
Cross references. = For iKé faecal Indian Child Wel- with the Indian Family Protection Act; in Subsection C, 
fare Act of 1978, see 25 U.S.C. § 1901. deleted "If the child is an Indian child, the person shall 
The 2022 amendment, effective July 1, 2022, removed meet the standards set forth in the federal Indian Child 
a provision related to Indian children which is now cov- Welfare Act of 1978"; and in Subsection F, Paragraph F(9) 


ered by the Indian Family Protection Act, and required 
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deleted two occurrences of "federal Indian Child Welfare "subject to" for "sentenced pursuant to" and "32A-5-42" 
Act of 1978" and added "Indian Family Protection Act. for "32-5-42" in Subsection E, substituted "32A-5-27" for 
Applicability. — Laws 2022, ch. 41, § 73 provided that "32-5-27" in Subsection G, substituted "32A-5-14" for "32- 
the provisions of Laws 2022, ch. 41 apply to all cases filed 5-14" in Subsection I, and made minor stylistic changes 
on or after July 1, 2022. throughout the section. 
The 2005 amendment, effective June 17, 2005, in Sub- 
section B, provided that only a pre-placement study that ANNOTATIONS 


has been prepared or updated within one year immedi- 


ately prior to the date of placement shall be filed with the cog Lascb Sghed eel CG eat 


ure to file a petition for adoption is not jurisdictional and 


court. d : : 
t t ; A 

The 2001 amendment, effective sents 15, 2001, in Sub- Sehr WY Spare aaa Lape eae hace 

section A, deleted the former second sentence, which read Requirement écfinkt forth taférrinatl on: ee Morar 

"The request shall be filed at least thirty days prior to an Section 40-7-34 NMSA 1978 required that an affidavit 


adoptive placement in an independent adoption proceed- 
ing"; inserted the last sentence of Subsection G; and de- 
leted the former last two sentences of Subsection H, which and the petition was verified by the adoptive parents. This 
contained provisions for scheduling a hearing sooner than constituted compliance with the statute. In re Adoption 


thirty days after filing a request. Fr 4 A.. 1993- CA-144. 116 N.M. 708. 866 P2 
The 1995 amendment, effective July 1, 1995, substi- diag ints ‘a Ait f os dew zt 


tuted "32A-5-12" for '"32-5-12" in Subsection B, substituted 


setting forth certain facts be filed with the petition. In 
this case, those facts were set forth in the petition itself, 


32A-5-14. Pre-placement study. 


_ A, ‘The pre-placement study shall be performed as prescribed by department regulation and 
shall include at a minimum the following: 

(1) an individual interview with each petitioner; 

(2) ajoint interview with both petitioners; if a joint interview is not conducted, an explana- 
tion shall be provided in the pre-placement study; 

(3) a home visit, which shall include an interview with the petitioner's children and any 
other permanent residents of the petitioner's home; 

(4) an interview with the adoptee, if age appropriate; 

(5) an individual interview with each of the adoptee's parents; if a parent is not inter- 
viewed, an explanation shall be provided in the pre-placement study; 

(6) full disclosure to the petitioner; 

(7). exploration of the petitioners' philosophy concerning discussion of adoption issues with 
the adoptee; 

(8) the initiation of a criminal records check of each petitioner; 

(9) amedical certificate dated not more than one year prior to any adoptive placement as- 
sessing the petitioner's health as it relates to the petitioner's ability to care for the adoptee; 

(10) a minimum of three letters of reference from individuals named by the petitioner or 
memoranda of the dates and contents of personal contacts with the references; 

(11) a statement of the capacity and readiness of the petitioner for parenthood and the 
petitioner's emotional and physical health and ability to shelter, feed, clothe and educate the adop- 
tee; 

(12) verification of the petitioner's employment, financial resources and marital status; 
(18) a report of a medical examination performed on the adoptee within one year prior to 
the proposed adoptive placement; 

(14) a statement of the results of any prior pre-placement study or initiation of a pre- 
placement study, if any, of the petitioners done by any person; and 

(15) the investigator shall attach a copy of proof of certification by the department for the 
investigator to conduct pre-placement studies, or if the preparer of the pre-placement study is out- 
of-state, the preparer shall attach a statement setting forth qualifications that are equivalent to 
those required of an investigator pursuant to the provisions of Section 32A-5-13 NMSA. 1978 and 
department regulations. 

B. The pre-placement study shall be completed at the cost of the petitioner. 

C. Unless directed by the court, a pre-placement study is not required in cases in which the 
child.is being adopted by a stepparent, a relative or a person named in the child's deceased par- 
ent's will pursuant to Section 32A-5-12 NMSA 1978. 

D. The pre-placement study shall be filed with the court. 
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History: 1978 Comp., § 32A-5-14, enacted by: Laws statement documenting the adoptee's family background 
1993, ch. 77, § 141; 1995, ch. 206, § 32. and redesignated the remaining paragraphs accordingly, 

The 1995 amendment, effective July 1, 1995, de- substituted "32A-5-13" for "32-5-13" in Paragraph (15) of 
leted former Paragraph (14) of Subsection A relating toa ~ Subsection A, and added Subsections C and D. 


32A-5-14.1. Criminal history records check; background checks. 


A, Anationwide criminal history records check shall be conducted on a person who files a peti- 
tion to adopt a child, on prospective foster parents and on other adults residing in the prospective 
adoptive or foster parent's household: A person who files a petition to adopt a child shall provide 
the department with a set of fingerprints. The department is authorized to use the set of finger- 
prints to conduct a background check of the person providing the fingerprints by submitting the 
fingerprints to the department of public safety and the federal bureau of investigation. 

B. Criminal history records obtained by the department pursuant to the provisions of this 
section are confidential. Criminal history records obtained pursuant to the provisions of this sec- 
tion shall not be used for any purpose other than conducting background checks. Criminal history 
records obtained pursuant to the provisions of this section and the information contained in those 
records shall not be released or disclosed to any other person or agency, except pursuant to a court 
order or with the written consent of the person who is the subject of the records. 

C..,A person who releases or discloses criminal history records or information contained in 
those records in violation of the provisions of this section is guilty of a misdemeanor and shall be 
sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 2003, ch, 294, § 8 and Laws 2003, ch. check be conducted on prospective foster parents and on 
321, § 8; 2005, ch, 189, § 62. other adults residing in the prospective adoptive or foster 
The 2005 amendment, effective June 17, 2005, re- parent's household. 


quired in Subsection A that a criminal history records 


32A-5-15. Termination of parental rights. 


A. The physical, mental and emotional welfare and needs of the child shall be the primary con- 
sideration for the termination of parental rights. The court may terminate the rights of the child's 
parents as provided by the Adoption Act. 

B. The court shall terminate parental rights with respect toa child when: 

(1) the child has been abandoned by the parents; 
(2) the child has been a neglected or abused child and the court finds that the conditions 
and causes of the neglect and abuse are unlikely to change in the foreseeable future; or 
(3) the child has been placed in the care of others, including care by other relatives, either 
by a court order or otherwise, and the following conditions exist: 
(a) the child has lived in the home of others for an extended period of time; 
(b) the parent-child relationship has disintegrated; 
(c) a psychological parent-child relationship has developed between the substitute 
family and the child; 
(d) ifthe court deems the child of sufficient capacity to express a preference, the child 
no longer prefers to live with the natural parent; 
(e) the substitute family desires to adopt the child; and 
(f) a presumption of abandonment created by the conditions described in Subpara- 
graphs (a) through (e) of this paragraph has not been rebutted. 

C. A finding by the court that all of the conditions set forth in Subparagraphs (a) through (e) of 
Paragraph (3) of Subsection B of this section exist shall create a rebuttable presumption of aban- 
donment. ' 


History: 1978 Comp., § 32A-5-15, enacted by Laws The 2022 amendment, effective July 1, 2022, removed 

1993, ch. 77, § 142; 1995, ch. 206, § 33; 2022, ch. 41, § 60. a provision related to Indian children which is now cov- 

Cross references. — For the federal Indian Child Wel- ered by the Indian Family Protection Act; and deleted 

fare Act of 1978, see 25 U.S.C. § 1901. former Subsection D, which provided “The termination 
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of parental rights involving an Indian child shall comply 
with the requirements of the federal Indian Child Welfare 
Act of 1978,", 

Applicability. — Laws 2022, ch.'41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "the Adoption Act" for "this article" in Subsection 
A, in Subsection B, added Subparagraph (3)(f) and made 
minor stylistic changes in Subparagraphs (3)(d) and (3) 
(e), and inserted "Subparagraph (a) through (e) of" in Sub- 
section C. 


ANNOTATIONS 


A biological father's conduct prior to a child's 
birth cannot be used as a basis for finding that the father 
caused the disintegration of the parent-child relationship. 
Helen G. v. Mark J. H., 2006-NMCA-136, 140 N.M. 618, 
145 P.3d 98, rev'd, 2008-NMSC-002, 143 N.M. 246, 175 
P.3d 914. 

Criminal's consent to adoption. — Man convicted 
of criminal sexual penetration of a child had no constitu- 
tional right under the due process clauses of the United. 
States or New Mexico constitutions to withhold consent to 
adoption of the child conceived and born‘as a result of that 
act. Christian Child Placement Serv. of the N.M. Christian 
Children's Home v, Vestal, 1998-NMCA-098, 125 N.M. 426, 
962 P.2d 1261. 

"Neglect" by noncustodial parent. — Termination of 
parental rights by reason of "neglect" requires a showing 
by clear and convincing evidence of culpability on the part 
of the parent through intentional or negligent disregard of 
the child's well-being and proper needs. If the parents are 
separated and living in different communities, in order to 
hold a noncustodial parent responsible for the neglect of the 
parent having actual physical custody of the child, it must 
be established that the noncustodial parent knew or should 
have known of the condition of the child, that the child was 
without proper care by the custodial parent because of the 
faults or habits of that parent, and when able to do so, to 


32A-5-16. Termination procedures. 
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provide that care. In re Adoption of J.J.B., 1993-NMCA-145, 
117 N.M. 31, 868 P.2d 1256, rev'd in part on other grounds, 
1995-NMSC-026, 119 N.M. 638, 894 P.2d 994, cert. denied, 
516 US. 860, 116 S. Ct. 168, 133 L. Ed. 2d 110 (1995). 

Insufficient evidence to support termination of 
parental rights. — In a termination of parental rights 
proceeding, where petitioners sought termination of the 
mother's parental rights based on presumptive abandon- 
ment, the district court's ruling that the mother aban- 
doned the child was not supported by the evidence when 
petitioners failed to assert that the child was abandoned 
or provide any evidence that the child was abandoned 
by his mother, and although there was some evidence 
providing a basis for finding abuse and neglect, the evi- 
dence did not establish clearly and convincingly that the 
mother's condition warranted a termination of her paren- 
tal rights. In re Adoption Petition of Darla D. v. Grace R., 
2016-NMCA-093. 

Law reviews. — For note, "Family Law - New Mexico 
Expands Due Process Rights of Parents in Termination of 
Parental Rights: In Re Ruth Anne E.," see 31 N.M.L. Rev. 
439 (2001). 

For comment, "Custody Standards in New Mexico: Be- 
tween Third Parties and Biological Parent, What is the 
Trend?", see 27 N.M. L. Rev. 547 (1997). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Legal 


_ malpractice in defense of parents at proceedings to termi- 


nate parental rights over dependent or neglected children, 
18 A.L.R.5th 902. 

Parent's use of drugs as factor in award of custody of 
children, visitation rights, or termination of parental 
rights, 20 A.L.R.5th 534. 

Smoking as factor in child custody and visitation cases, 
36 A.L.R.5th 377. 

Sufficiency of evidence to establish parent's knowl- 
edge or llowance of child's sexual abuse by another un- 
der statute’ permitting termination of parental rights for 
‘allowing' or ‘knowingly allowing’ such abuse to occur, 53 
A.L.R.5th 499, 


A. A proceeding to terminate parental rights may be initiated in connection with or prior to 
an adoption proceeding. Venue shall be in the court for the county in which the child is physically 
present or in the county from which the child was placed. The proceeding may be initiated by any 


of the following: 
(1) the department; 
(2) an agency; or 


(8) any other person having a legitimate interest in the matter, including a petitioner for 
adoption, the child's guardian, the child's guardian ad litem or attorney in another action, a foster 


parent, a relative of the child or the child. 


B. A petition for termination of parental rights shall be signed and verified by the petitioner, be 


filed with the court and set forth: 


(1) the date, place of birth and marital status of the child, if known; 
(2) the grounds for termination and the facts and circumstances supporting the grounds 


for termination; 


(8) the names and addresses of the person, authorized agency or agency officer to whom 


custody might be transferred; 


(4) the basis for the court's jurisdiction; 

(5). that the petition is in contemplation of adoption; 

(6) the relationship or legitimate interest of the applicant to the child; and 
(7) whether the child is an Indian child. 
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C. Notice of the filing of the petition; accompanied by a copy of the petition, shall be served by 
the petitioner on the parents of the child, the child's guardian, the legal custodian of the child, the 
person with whom the child is residing, the individuals with whom, the child has resided within 
the past six months and the department. Service shall be in accordance with the Rules of Civil 
Procedure for the District Courts for the service of process in a civil action in this state, with the 
exception that the department may be served by certified mail. The notice shall state specifically 
that the person served shall file a written response to the petition within twenty days if the person 
intends to contest the termination. 

D. If the identification or whereabouts of a parent is unknown, the petitioner shall file a mo- 
tion for an order granting service by publication or an order stating that service by publication is 
not required. A motion for an ‘order granting service by publication shall be supported by the af- 
fidavit of the petitioner, the agency or the petitioner's attorney detailing the efforts made to locate 
the parent. Upon being satisfied that reasonable efforts to locate the parent have been made and 
that information as to the identity or whereabouts of the parent is still insufficient to effect service 
in accordance with SCRA, Rule 1-004, the court shall order service by publication or order that 
publication is not required because the parent's consent is not required pureuant to the provisos 
of Section 32A-5-19 NMSA 1978. 

E. The court shall, upon request, appoint counsel for an indigent parent woh is unable té obtaity 
counsel or if, in the court's discretion, appointment of counsel for an indigent parent is required in 
the interest of justice. Payment for the appointed counsel shall be made by the petitioner pursuant 
to the rate determined by the supreme court of New Mexico for court-appointed attorneys: 

F. The court shall appoint a guardian ad litem for the child in all contested proceedings. for ter- 
mination of parental rights. If the child is fourteen years of age or older and. in the custody of the 
department, the child's attorney appointed pursuant to the Abuse and Néglect Act: [Chapter 32A, 
Article 4 NMSA 1978] shall represent the child in any proceedings for termination of parental 
rights under this section. 

G. Within thirty days after the filing of a petition to terminate parental rights, the petitioner 
shall request a hearing on the petition. The hearing date shall be at least Mant days after service 
is effected upon the parent of the child or completion of publication. 

H. The grounds for any attempted termination shall be proved by clear and convincing evi- 
dence. 

I. Ifthe court terminates parental rights, it shall appoint a custodian for the child. Upon enter- 
ing an order terminating the parental rights of a parent, the court may commit the child to the 
custody of the department, the petitioner or an agency willing to accept custody for the Purpose of 
placing the child for adoption. 

J. A judgment of the court terminating phvental rights divests the parent of all api rights. 
Termination of parental rights shall not affect the child's right of inheritance through the former 
parent. 


History: 1978 Comp., § 32A-5-16, enacted by Laws shall be proved beyond a reasonable ‘doubt and meet the 


1993, ch. 77, § 143; 1997, ch, 34, § 11; 2001, ch. 162, § 3; ~ = requirements set forth in the federal Indian Child Welfare 
2009, ch, 239, § 54; 2022, ch. 41, § 61. __.. Act of 1978"; and in Subsection I, deleted "In any termina- 
Cross references. — For termination procedures in ~~ tion proceeding involving an Indian child, the court shall, 
abuse and neglect cases, see 32A-4-29 NMSA 1978. in any termination order, make specific findings that the 
For Rules of Civil Procedure for the District Courts, see requirements of the federal Indian’ Child) Welfare Act of 
1-001 NMRA. 1978 were met", 
For process in the Children's Court, see Rule 10-103 Applicability. — Laws 2022, ch. 41, § 73 provided that 
NMRA. the provisions of Laws 2022, ch. 41 apply to all cases filed 
For the federal Indian Child Welfare Act of 1978, see 25 on or after July 1, 2022. 
US.C. § 1901. The 2009 amendment, effective July 1,.2009, in Para- 
The 2022 amendment, effective July 1, 2022, removed graph (3) of Subsection A, after ' 'guardian ad litem", added 
provisions related to Indian children which are now cov- "or attorney" and in Subsection F, added the last sentence. 
ered by the Indian Family Protection Act; in Subsection The 2001 amendment, effective June 15, 2001, deleted. 
B, deleted Subparagraphs B(7)(a) through B(7)(c); in Sub- "an agency’ ' preceding " a foster parent" in Paragraph A(3); 
section C, deleted "In any case involving an Indian child, substituted "the individuals" for "any person" in Subsec- 
notice shall also be served on the child's Indian tribe pur- tion’ C; and in Subsection E substituted "an indigent par- 
suant to the federal Indian Child Welfare Act of 1978"; ent who is unable" for "any parent who is unable", deleted 
in Subsection H, deleted "In any proceeding involving an "for financial reasons" following "to obtain counsel", in- 
Indian child, the grounds for any attempted termination serted "for an indigent parent" following "appointment of 
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council" and inserted "pursuant to the rate determined by 
the supreme court of New Mexico for court-appointed at- 
torneys" at the end of the subsection. 

The 1997 amendment, effective July 1, 1997, made a 
minor stylistic change in Subsection C; and in Subsection 
D, divided the former first sentence into the present first 
and second sentences by inserting the language "or an or- 
der stating that service by publication is not required. A 
motion for an order granting service by publication shall 
be", and, at the end of the third sentence, added "or or- 
der that publication is not required because the parent's 


ADOPTIONS 


consent is not required pursuant'to the toobeeiaage of Sec- 


tion 32A-5-19 NMSA 1978". 
ANNOTATIONS 


~ Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 32-1-55 NMSA 1978 have been included in the an- 
notations to this section. ._ . 

Waiver of objection to venue. — Mother, who ap- 
péaled district court's judgment terminating her paren- 
tal rights, waived her claim of improper venue, where 
she failed to raise her venue-statute objection at a time 
when any error could have been cured promptly. In re 
Kenny F., 1990-NMCA-004, 109 N.M. 472, 786 P.2d 699, 
overruled on other grounds by, In re Adoption of JJ.B., 
1993-NMCA-145, 117 N.M. 31, 868.P.2d 1256; rev'd in part 
on other rounds, 1995-NMSC-026, 119 NM. 638, 894 
P.2d 994, cert. denied, 516 US. 860, 116 S. Ct. 168, 133 L. 
Ed. 2d 110 (1995). 


parent did not request counsel and there was hoPRRY ie in 
the record to indicate that the parent was indigent at, the 
time of the consent hearing or. that justice required the 
appointment of counsel, and’ the parent participated in 
the consent hearing, asked questions of witnesses, testi- 
fied, and made a statement on the parent's own behalf, the 
parent did not show that the parent was entitled to coun- 
sel at the consent hearing. In re Adoption of Homer F, 
2009-NMCA-082, 146 N-M. 845, 215 P.3d 783. 

The court must advise parent of right to counsel 
upon a showing of indigency. — In a termination of 
parental rights proceeding, where the mother's indigency 
was pointed out to the court at the first hearing, it was in- 
cumbent upon the court to advise the mother of her stat- 
utory right to counsel upon a showing of indigency, and 
the district court's failure to do so violated the mother's 
rights under the Adoption Act and was in derogation of 
the mother's due process rights. In re Adoption Petition of 
Darla D. v. Grace R.,2016-NMCA-093, 

District court has a duty to inquire about the ad- 
equacy of a guardian ad litem. — In a termination of 
parental rights proceeding, where the guardian ad litem 
was selected by petitioners' counsel, where the record was 
silent’as to what information, if any, the guardian ad li- 
tem received from petitioners concerning the case, and 
where the guardian ad litem was not present at the hear- 
ing on her appointment, the judicial duty to ensure that 
procedures implicating a parent's due process rights are 
conducted with scrupulous fairness required the district 
court to confirm the guardian ad litem was properly in- 
formed as to her responsibilities under New Mexico law, 
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was not biased and was able to adequately represent the 
child's interest; the district court's failure to inquire about 
the adequacy of the guardian ad litem's representation of 
the child's interest was an abuse of discretion. Jn re Adop- 
tion Petition of Darla D. v. Grace R., 2016-NMCA-093. 

Lack of notice of issue of continuation of parental 
rights violates mother's due process rights. — Since 
the issue of termination of parental rights was not raised 
in the pleadings, nor properly tried and was mentioned for 
the first time after closing arguments, when counsel for 
the father made an oral motion that the parental rights 
of the mother be terminated, the procedural due process 
rights of the mother were violated as she was never given 
notice that the continuation of her parental rights was at 
issue, she did not have a full opportunity to prepare her 
case and, consequently, she was not given a full and fair 
hearing. In re Arnall, 1980-NMSC- 052, 94 N.M. 306, 610 
P.2d 193. 

Sufficiency of notice. — Although the summons 
served upon a father in a termination of parental rights 
action did not meet the requirements in the statute, there 
was no showing that the father was prejudiced by the var- 
ious errors in the notice. Ronald A. v. State ex rel. Human 
Servs. Dep't, 1990-NMSC-071, 110 N.M. 454, 794 P.2d 371. 

Prior proceeding concerned with the fact of ne- 
glect is not a jurisdictional bar to a later, separate ter- 
mination proceeding. In re Doe, 1982-NMCA-115, 98 N.M. 
442, 649 P.2d 510. 

Since neglect proceedings do not result in final 
judgment on merits, the department is not barred un- 
der the "judgments" rule from later bringing termination 
proceedings. In re Doe, 1982-NMCA-115, 98 N.M. 442, 649 
P.2d 510. 

Verification of pleadings. — Although the human 
services department failed to obtain the court's’ permis- 
sion prior to filing its amended petitions to terminate 
parental rights, the court granted permission to file the 
final amended petition and verification prior to the com- 
mencement of trial. Allowance of this amendment recti- 
fied any :insufficiency in the earlier pleadings not being 
verified. The court, therefore, was not deprived of subject 
matter jurisdiction. Laurie R; v. N.M. Human Servs. Dep't, 
1988-NMCA-055, 107 N.M. 529, 760 P.2d 1295, 

Authority of court after mother's consent. de- 
clared invalid. — Since the mother's consent. to adop- 
tion has.been declared invalid in keeping with the best 
interests of the child, the trial court retains the power to 
determine custody in the absence of a legally valid con- 
sent, and. it,is within the authority of the trial court. to 
continue the child in the custody of the couple seeking to 
adopt her. Although they lacked standing to petition the 
court. for adoption, they were not left without remedy, 
since they did have standing to seek.relief. In re Saman- 
tha D., 1987-NMCA-082, 106 N.M. 184, 740 P.2d 1168, cert 
denied, 106 N.M. 174, 740.P.2d 1158. 

Law reviews. For note, "Family Law - New Mexico 
Expands Due Process Rights of Parents in Termination of 
Parental Rights: In re Ruth Anne E,," 31 N.M.L, Rev. 439 
(2001). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Admis- 
sibility at Ginihal prosecution of expert testimony on bat- 
tering parent syndrome, 43 A.L.R,4th 1203. 


32A-5-17. Persons whose consents or relinquishments are required. 


A. Consent to adoption or relinquishment of parental rights to the department or an agency 
licensed by the state of New Mexico shall be required of the following: 
(1) the adoptee, if fourteen years of age or older, except when the court finds ‘hat the adop- 
tee does not have the mental capacity to give consent; 
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(2) 
(3) 
(4) 
(5) 
(6) 


the adoptee's mother; 


the adoptee's acknowledged father; 


CHILDREN'S CODE 


the adoptee's proposed adoptive parent; 
the presumed father of the adoptee; - 
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the department or the agency to whom the adoptee has been relinquished that hak 


placed the adoptee for adoption or the department or the agency that has custody of the adoptee; 
provided, however, that the court may grant the adoption without the consent of the department or 
the agency if the court finds the adoption is in the best interests of the adoptee and that the with- 
holding of consent by the department or the agency is unreasonable; and 
(7) the guardian of the adoptee's parent when, pursuant to provisions of the Uniform Pro- 

bate Code [Chapter 45 NMSA 1978], that guardian has express authority to consent to adoption. 

B. A consent or relinquishment executed by a parent who is a minor shall not be subject to 
avoidance or revocation solely by reason of the parent's minority. 


History: 1978 Comp., § 32A-5-17, enacted by Laws 
1993, ch. 77, § 144; 1995, ch. 206, § 34; 2005, ch. 189, 
§ 63; 2022, ch. 41, § 62. 

Cross references. — For the federal Indian Child Wel- 
fare Act of 1978, see 25 U.S.C. § 1901, 

The 2022 amendment, effective July 1, 2022, removed 
a provision related to Indian children which is now cov- 
ered by the Indian Family Protection Act; and deleted for- 
mer Subsection B and redesignated former Subsection C 
as Subsection B. 

The 2005 amendment, effective June 17, ~2005, 
changed "ten years" to "fourteen years" in Subsection A(1) 
and changed "adoptive father" to "proposed adoptive par- 
ent" in Subsection A(3). 

The 1995 amendment, effective July 1, 1995, in Sub- 
section A, made minor stylistic changes and substituted 
"ten years of age or older" for "over the age of ten years" 
in Paragraph (1). 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 40-7-35 NMSA 1978 have been included in the an- 
notations to this section. 

Parent did not qualify as an acknowledged father. 
— Where the biological father of the child knew that the 
mother was pregnant; the father registered with the puta- 
tive father registry after receiving notice of the pending 
adoption of the child and two months after the child's birth 
and placement with the adoptive parents; and the father 
filed a petition in the adoption proceeding to establish pa- 
ternity, the father was not an "acknowledged father" and 
had no statutory right to withhold consent to the child's 
adoption. Helen G. v. Mark J. H., 2008-NMSC-002, 143 
N.M. 246, 175 P.3d 914. 

Consent required to alter parent-child relationship. 
— Courts are powerless to alter the natural parent-child re- 
lationship and create an artificial one in its stead without a 
consent agreement, unless circumstances exist under which 
consent is unnecessary or may be waived. Barwin v. Reidy, 
1957-NMSC-016, 62 N.M. 183, 307 P.2d 175. 

Since adoption may be refused to petitioners who have 
the strongest endorsement of the parents, it follows that the 
office of the requirement of consent for adoption is to indi- 
cate the willingness of the parents that the natural relation- 
ship be swept away and a new one created in its stead. Bar- 
win v. Reidy, 1957-NMSC-016, 62 N.M. 188, 307 P.2d 175. 

Written consent to proposed adoption, duly ac- 
knowledged before a notary public, is. made the overt 
act by which the agreement of the parent to an adop- 
tion proceeding shall be manifested. Barwin v. Reidy, 
1957-NMSC-016, 62 N.M. 183, 307 P.2d 175. 
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Consent may be implied where there is direct evi- 
dence of it. In re Garcia's Estate, 1940-NMSC-081, 45 
N.M. 8, 107 P.2d 866. 

Consent to adoption not ineffective because of 
duress of circumstances. Barwin v. Reidy, 62 N.M. 188, 
307 P.2d 175 (1957). 

Consent binds no one unless court acts. — The 
giving of consent in an adoption case is indicative of the 
subjective state of mind of the parents - expressive only of 
the individuals and binding no one unless the court shall 
choose to act théreon. Barwin v. Reidy, 1957-NMSC-016, 
62 N.M. 183, 307 P.2d 175. 

While parents have no property right in their 
children, as long as they properly discharge their respon- 
sibilities they are entitled to the custody and the natural 
affection and allegiance of their children, who should not 
be taken from them and given to others by adoption un- 
less the parents have manifested their wish and agree- 
ment to do so, Barwin v. Reidy, 1957-NMSC-016, 62 N.M. 
183, 307 P.2d 175. 

Consent of offending spouse after divorce. — 
Where a divorce decree is rendered on the ground of 
cruelty to a spouse who is granted the custody of chil- 
dren, with the right of visitation granted the offending 
spouse, the consent of the latter is a necessary prerequi- 
site to entering a decree of adoption. Onsrud v. Lehman, 
1952-NMSC-037, 56 N.M. 289, 243 P.2d 600. 

Fact that one parent has been adjudged to be 
mentally ill by a court of competent jurisdiction does 
not necessarily obviate the necessity of ob a con- 
sent for adoption from that parent. 1959-60 Op. Att'y Gen, 
No. 59-59. 

Notice requirements must be complied with. —A 
dependent and neglected child of a person who has been 
declared to be mentally ill by a court of competent jurisdic- 
tion may be adopted without the consent of such person, 
but the notice requirements imposed by certain statutes 
must be complied with. 1959-60 Op. Att'y Gen. No. 59-59. 

Law reviews. — For comment, "Custody Standards in 
New Mexico: Between Third Parties and Biological Par- 
ents, What is the Trend?", see 27 N.M.L. Rev. 547 (1997). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Jur. 2d Adoption § 60 et seq. 

Necessity and sufficiency of consent to adoption by 
spouse of adopting parent, 38 A.L.R.4th 768. 

Validity and construction of surrogate parenting agree- 
ment, 77 A.L.R.4th 70. 

Validity of birth parent's "blanket" consent to adoption 
which fails to identify adoptive parents, 15 A.L.R.5th 1. 

Rights of unwed father to obstruct adoption of his child 
by withholding consent, 61 A.L.R.5th 151. 

2 C.J.S. Adoption of Persons §§ 51 to 72. 
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32A-5-18. Implied consent or relinquishment. 


A.. A consent to adoption or relinquishment of parental rights required pursuant to the provi- 
sions of the Adoption Act shall be implied by the court if the parent, without justifiable cause, has: 
(1) left the adoptee without provision for the child's identification for a period of fourteen 
days; or 
(2) left the adoptee with others, including he other parent or an agency, without provi- 
sions for support and without: communication for a period of: . 
(a) three months if the adoptee was under the age of six years at the commencement 
of the three-month period; or 
(b) six months if the adoptee was over the age of six years at the commencement of 
the six-month period. 

B. A court shall not imply consent or relinquishment under this section unless the parent 
whose relinquishment or consent is to be implied has been served with notice setting forth the 
time and place of the hearing at which the consent or relinquishment may be implied. The impli- 
cation of a consent or relinquishment under this section shall have the same effect as though the 
consent or relinquishment had been given voluntarily. 

C. The court shall render its decision on the implied consent prior to proceeding with the adju- 
dicatory hearing. 


History: 1978 Comp., § 32A-5-18, enacted by Laws Abandonment is to be determined objectively, 
1993, ch. 77, § 145. taking into account not-only the verbal expressions of the 
Cross references, — For abandonment of a child, see natural parents but their conduct as parents as well. Jn re 
30-6-1 NMSA 1978. Adoption of Doe, 1976-NMCA-084, 89 N.M. 606, 555 P.2d 


906, cert. denied, 90 N.M. 8, 558 P.2d 620. 

Justifiable cause for failure to communicate and 
support. — Before the court issues an order granting a 
decree of adoption and dispensing with a parent's consent 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 


Section 40-7-36 NMSA 1978 have been included in the an- to adoption based upon a conclusion that the parent has 
notations to this section. impliedly consented to an adoption because of a failure 
Effect of implied consent. — Where petitioners of the parent to provide for the support and to communi- 


filed a petition to adopt respondent's child and served cate or maintain contact with the child during a certain 
respondent with a motion to imply respondent's consent time period, the court must also determine whether the 
to the adoption; the district court held a hearing on the failure of the parent to support and communicate with 
consent issue and entered an order implying respon- the child during the time period was without justifiable 
dent's consent; respondent requested findings and con- cause." Such cause was established in this case since the 
clusion, but did not file either; and respondent indicated father lost his job shortly after he separated from ee 
that respondent would appeal the order, but no appeal mother and was unemployed at the time of the filing o 

was filed, the order implying respondent's consent was the petition for adoption, the father continued to object 
a final, appealable order that, terminated respondent's to his son's adoption, the father attempted through coun- 
right to participate further in the adoption proceedings sel to obtain visitation, and the father made a written 
and that terminated the respondent's parental rights. demand for the return of his son. Jn re Adoption of J.J.B., 


lens, 4 es 009- CA-0 14 3 _ 845, , 19938-NMCA-145, 117 N.M. 31, 868 P.2d 1256, rev'd in 

Homer Ba daremata 8 20090 B2iA4B ALM part on other grounds, 1995-NMSC-026, 119 N.M. 638, 

Voluntary conduct toward child may forfeit right 894 P.2d 994, cert. denied, 516 U.S. 860, 116 S. Ct. 168, 
to consent. — The person whose consent is otherwise 133 L. Ed. 2d 110 (1995). 


required may forfeit his right to withhold or grant con- Notice to parents required. — It is impossible to de- 
Mie upon the basis of his voluntary conduct toward the clare a child to be dependent and neglected and then place 
child. Since the entire right may be so lost, there is no the child for adoption without notice to the parents. 1959- 


. Att'y Gen. No. 59-59, 
reason why a portion of the right, the specification of the 60 Op. Att'y BA bik 
persons in whose favor consent to adoption is given, may Law reviews. — For note, "Family Law - A Limitation 


‘ : ; , on Grandparental Rights in New Mexico: Christian Place- 
SE MGC Ie OCs oa eae te eidy, ment Service v. Gordon," se6 17 N.MiL Rev, 207 (1987). 


Abandonment consists of conduct on part of par- Am, Jur, 2d,,A.L.R, and CJ.8. references. — Natu- 
ent which implies a conscious disregard of the obligations ral parent's indigence as precluding finding that failure to 
owed by a parent to the child, leading to the destruction support child waived requirement of consent to adoption, 


of the parent-child relationship. In re Adoption of Doe, 71 A.L.R.4th 305. ay as 2 

1976-NMCA-084, 89 N.M. 606, 555 P.2d 906, cert. denied, Comment Note: Natural parent's indigence as pre- 

90 N.M. 8, 558 P.2d 620. cluding finding that failure to support child waived re- 
Two elements of test of abandonment, parent's con- ie Gea iidaee to adoption - general principles, 82 


duct as evidence of disregard for parental obligation and 
that disregard leading to destruction of parent-child rela- ; : 
tionship, are interdependent; both must be established if ment or underemploy ment as precluding finding that 
there is to be legal abandonment, In re Adoption of Doe, failure to support child waived requirement of consent to 
1976-NMCA-084, 89 N.M. 606, 555 P.2d 906, cert. denied, adoption, 83 A.L.R.5th 376. 

90 N.M. 8, 558 P.2d 620. 


Natural parent's indigence resulting from unemploy- 
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CHILDREN'S CODE 


32A-5-20 


32A-5-19. Persons whose consents or relinquishments are not required. 


The consent to adoption or relinquishment:of.parental rights required gales 5 to the provi- 
sions of the Adoption Act shall not be required from: 

A. a parent whose rights with reference to the adoptee have been temiaistodiend pursuant to laws 

B. a parent who has relinquished the child to an agency for an adoption; 

C. . a biological father of an adoptee conceived as a result of rape or incest; 

D. a person who has failed to respond when i notice pursuant to the provisions of Sec- 


tion 82A-5-27 NMSA 1978; or 


E. an alleged father who has failed to register with the putative father registay w within ten days 
of the child's birth and is not otherwise the acknowledged father. 


History: 1978 Comp., § 32A-5-19, enacted by Laws 
1993, ch. 77, § 146; 1997, ch. 34, § 12; 2001, ch. 162, § 4. 

The 2001 amendment, effective June 15, 2001, in Sub- 
section E, substituted "an alleged father" for "any putative 
father"; inserted "and is. not otherwise the acknowledged 
father"; and deleted former Subsection F, which read "any 
alleged father". 


constitutional right under the due process clause of 
the United States or New Mexico constitutions to with- 
hold consent to adoption of the child conceived and 
born as a result of that act. Christian Child Placement 
Serv. of the N.M. Christian Children's. Home v. Vestal, 
1998-NMCA-098, 125 N.M. 426, 962 P.2d 1261. 

Criminal sexual penetration of 16-year-old not 


The 1997 amendment, effective July 1, 1997, sub- 
stituted "32A-5-27" for "32-5-27" in Subsection D, added 
Subsection F, and made minor stylistic changes at the end 
of Subsections D and E. 


ANNOTATIONS 


Adoptee conceived as result of rape. — Man con- 
victed of criminal sexual penetration of a child had no 


rape. — Child conceived as a result of fourth-degree 
criminal sexual penetration of a 16-year-old was not .con- 
ceived “as a result of rape" authorizing dismissal of the 
father from adoption proceedings under Subsection C of 
this section. State ex rel. Children, Youth & Families Dep't 
v. Paul P., 1999-NMCA-077, 127 N.M. 492, 983 P.2d 1011. 


32A-5-20. Putative father registry; notice; penalty. 


A. The purpose of the putative father registry is to protect the parental rights of fathers who 
affirmatively assume responsibility for children they may have fathered and to expedite adoptions 
of children whose biological fathers are unwilling to assume responsibility for their children by 
registering with the putative father registry or otherwise acknowledging their children. The regis- 
try does not relieve the obligation of mothers to identify known fathers. 

B. A‘putative father registry shall be established by the department of health to record the 
names and addresses of: 

(1) any person adjudicated by a court ‘of this state to be the father of a child; 

(2) any person who has filed with the registry, before or after birth of a child out of wed- 
lock, a notice of intent to'claim paternity of the child; 

(3) any person who has filed with the registry an instrument HelekeWledgitig paternity; or 

(4) any person adjudicated by a court of another state or territory of the United States to 
be the father of an out-of-wedlock child, when a certified copy of the court order has been filed with 
the registry. 

C. A person filing a notice of intent to claim paternity of a child or an AGRON CREE of pa- 
ternity shall include in the notice the following: 

(1) his name; 

(2) his current address; 

(3) the mother's name and any other cibatiiee information requested. by. the sapamicanns 
of health; and 

(4) the child's name, if known, and any other identifying information requested by the 
department of health. 

D. If the person filing the notice of intent to claim paternity oft a child or acknowledgment 
changes his address, the person shall notify the department of health of his new address in the 
manner prescribed by the department of health. 

EK. A person who has filed a notice of intent to claim paternity may at any time revale a notice 
of intent to claim paternity previously filed. Upon receipt, by the registry of the notice of revoca- 
tion, the revoked notice of intent to claim paternity shall be deemed a nullity nunc pro tunc,, 
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EF. No registration fee shall be charged for registering the intent to claim paternity of a child or 
acknowledgment of paternity. The department of health may charge‘a reasonable fee as prescribed 
by regulation for processing searches of the putative father registry. 

G. An unrevoked notice of intent to claim paternity of a child may be inteod ved in evidence by 
any party in any proceeding in which that fact may be relevant. 

H. Ifa father-child relationship has not been established pursuant to the New Mexico Uniform 
Parentage Act [40-11A-101 NMSA 1978], a petitioner for adoption of or termination of parental 
rights regarding a child shall obtain a certificate of search of the putative father registry. 

I, Ifa petitioner for adoption of or termination of parental rights regarding a child has reason 
to believe that the conception or birth of the child may have occurred in another state, the peti- 
tioner shall also obtain a certificate of search from the putative father registry, if any, in that state. 

J. The department of health shall furnish to the requester a certificate of search of the registry 
on request of any court, a state agency, the department, the petitioner's attorney or the mother of 
the child. The information shall not be disclosed to any other person, except upon order of the court 
for good cause shown. The requester shall furnish the department with a stamped, self-addressed 
reply envelope. 

K. A certificate provided by the department of health shall be signed on behalf of the depart- 
ment of health and state that: 

(1) asearch has been made of the registry; and 

(2), a registration containing the information required to identify the raglatiaiit: 
(a) has been found and is attached to the certificate of search; or 
(b) has not been found. 

L. A petitioner shall file the certificate of search with the district court before a proceeding for 
adoption of or termination of parental rights regarding a child may be concluded. 

M. Subject to any rules established by the New Mexico supreme court, a certificate of search 
of the registry of paternity in this or another state is admissible in a proceeding for adoption of or 
termination of parental rights regarding a child and, if relevant, in other legal proceedings. 

N. The department of health may promulgate any regulations or forms necessary to imple- 
ment the provisions of this section. 

O. Any person who intentionally and unlawfully releases information from the putative father 
registry to the public or makes any other unlawful ‘use of the information in violation of the provi- 
sions of this section is guilty of a petty misdemeanor and shall be sentenced pursuant to the provi- 
sions of Sidtlets 31-19-1 NMSA 1978. 


History: 1978 Comp., § 32A-5-20, enacted by Laws The 2009 amendment, effective January 1; 2010, de- 


1998, ch. 77, § 147; 2009, ch. 215,.§ 18. leted former Subsection H, which provided for disclosure 
Cross references. — For birth registration, see 24-14- of the names and addresses of persons listed with the reg- 
13 NMSA 1978. istry and added Subsections H through M. ~ 


32A-5-21. Form of consent or relinquishment. 


A. Except when consent or relinquishment is implied, a consent or relinquishment by a parent 
shall be in writing, signed by the parent consenting or relinquishing and shall state the following: 

(1) the date, place and time of execution; 

(2) the date and place of birth of the adoptee and any names by which the adoptee has 
been known; 

(3) if a consent to adoption is being executed, the identity of the petitioner, if known, or 
when the adoption is an independent adoption and the identity of the petitioner is unknown, how 
the petitioner was selected by the consenting parent; 

(4) if a relinquishment of parental rights 1 is being executed, 198 name and address of the 
agency or the department; 

_ (5) that the person executing the consent or relinquishment has been counseled, as pro- 
vided in Section 32A-5-22 NMSA 1978, by a certified counselor of the person's choice and with this 
knowledge the person is voluntarily and unequivocally consenting to the adoption of the named 
adoptee; 
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(6) that the consenting party has been advised of the legal consequences of the relinquish- 
ment, or consent either by independent legal:counsel or.a judge; 

(7) if the adoption is closed, that all parties understand that the court will not engine any 
contact, regardless of any informal agreements that. have made between the parties; 

(8) that the consent to or relinquishment for adoption cannot be withdrawn; 

(9) . that the person executing the consent or-relinquishment ane reedivied or been offerad ¢ a 
copy of the consent or relinquishment; 

(10) that a counseling narrative has-been prepared deca vee és department aihas asad is 
attached to the consent or relinquishment; 

(11). that the person who pestormed the counseling nisets the Jcquisemsere ak forth in the 
Adoption Act; and 

(12). that the.person executing the phic ery or talingtishtaci waives further ee of the 
adoption proceedings. 

B. . The consent of an adoptee, if Cuvee years of age or older, shall be in writing iacaae by the 
adoptee, consenting to the adoption and shall state the following: 

(1) the date, place and time of execution; 

(2) the date and place of birth of the adoptee and any names by wach the paeniee has 
been known; 

(3) the name of the petitioner; 

(4) that the adoptee has been counseled regarding the consent, pursuant to department 
rules; 

(5) that the adoptee has been advised of the legal consequences. of the consent; 

(6) that the adoptee is voluntarily and unequivocally consenting to the adoption; . 

(7) that the consent or relinquishment cannot be withdrawn; 

(8), .that a counseling narrative hasbeen prepared pursuant to department rules and is 
attached to the consent; and 

(9) . that. the person who performed the counseling meets the requirements set forth in ays 
Adoption Act. 

C. In cases when the consent or relinquishment is in English asa Faglish 4 is not the first lan- 
guage of the consenting or relinquishing person, the person taking the consent or relinquishment 
shall certify.in writing that the document has been read and explained to the person whose con- 
sent or relinquishment is being taken in that person's first language, by whom the document was 
so read and explained and that the meaning and implications of the document are fully under- 
stood by the person giving the consent or relinquishment. 

D. Unconditional consents or relinquishments are preferred, and, therefore, conditional con- 
sents or relinquishments shall’ be for good cause and approved by the court. However, if the con- 
dition is for a specific petitioner or the condition requires the other parent to consent before the 
decree of adoption is entered, the condition shall be deemed for good cause. In any event, all condi- 
tions permitted under this subsection shall be met within one hundred eighty days of the execu- 
tion of the conditional consent or relinquishment or the conclusion of any'litigation concerning the 
petition for adoption. The court may grant an extension of this time for good cause. 

EK. Agency or department consents required pursuant to the provisions of Section 32A-5-17 
NMSA 1978 shall state the following: 

(1) the date, place and time of execution; de : 

(2) the date and place of birth of the adoptee and any names by which the adoptee has 
been known; 

(83) the name of the petitioner; and 

(4) the consent of the agency or department. 

F. A consent or relinquishment taken by an individual appointed to take consents or relin- 
quishments by an agency shall be notarized, except that a consent ‘or relinquishment signed in 
the presence of a judge need not be notarized. A hearing before the court for the purpose of taking 
a consent or relinquishment shall be heard by the court within seven days of request for setting. 

G. No consent to adoption or relinquishment of parental rights shall be valid if executed within 
forty-eight hours after the adoptee's birth. 
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H. Aconsent to or relinquishment for adoption shall not be withdrawn prior to the entry of a 
decree of adoption unless the court finds, after notice and opportunity to be heard is afforded to 
the petitioner, to the person seeking the withdrawal and to the agency placing a child for adoption, 


that the consent or relinquishment was obtained by fraud. In no event shall a consent or relin- 


quishment be withdrawn after the entry of a decree of adoption. 


History: 1978 Comp., § 32A-5-21, enacted by Laws 
1993, ch. 77, § 148; 2005, ch. 189, § 64; 2022, ch. 41, § 63. 

Cross references. — For the federal Indian Child Wel- 
fare Act of 1978, see 25 U.S.C. § 1901. 

The 2022 amendment, effective July 1, 2022, removed 


provisions related to Indian children which are now cov-, 


ered by the Indian Family Protection Act; in Subsection G, 
deleted "Consent to adoption or relinquishment of paren- 
tal rights involving an Indian child shall comply with the 
more stringent requirements of the federal Indian Child 
Welfare Act of 1978"; and deleted former Subsection H 
and redesignated former Subsection I as:‘Subsection H. 


The 2005 amendment, effective June 17; 2005, added. 


Subsection A(7), which provided that a consent or relin- 
quishment shall, if the adoption is closed, that all parties 
understand that the court will not enforce any contract, 
regardless of any informal agreement between the par- 
ties; and in Subsection B, changed "over the age of ten 
years" to "fourteen years of age or older". 


ANNOTATIONS 


Counseling not grounds for reopening adop- 
tion. — The fact that the mother had not received pre- 
consent counseling was not a proper ground upon which 


ae 


to reopen an adoption. In re Adoption of Drummond, 
1997-NMCA-094, 123 N.M. 727, 945 P.2d 457. 

Withdrawal of parental consent. — Fraud is the 
only expressly-stated ground in the Adoption Act upon 
which to base the withdrawal of parental consent prior 
to the entry of a final decree of adoption. In re Kira M., 
1994-NMSC-109, 118 N.M. 563, 883 P.2d 149. 

The children's court has the power to grant the request 

of a natural parent.to withdraw consent under exceptional 
circumstances failing outside the specific grounds enunci- 
ated in subsection F; any such order must be consistent 
with the best interest of the child, which must be given 
paramount consideration. Jn re Kira M., 1994-NMSC-109, 
118 N.M. 563, 883 P.2d 149. 
* Compliance with statutory procedures. — Where 
the director of the private adoption agency talked to the 
parents to be sure they understood the ramifications of 
what they were doing, that the relinquishment and con- 
sent were final and irrevocable;,and the parents each 
received counseling and independent legal advice, the 
parent's relinquishments were voluntary and complied 
with the requirements of this section. Vigil v. Fogerson, 
2006-NMCA-010, 188 N.M. 822, 126 P.3d 1186. 


32A-5-22. Persons required to receive counseling; content and form of 


counseling. 


A. Counseling required pursuant to the Se a of this section sighs occur prior to: 


(1) consent to the adoption; or 


(2) the relinquishment of parental rights” 


For good cause, the court may waive any or all counseling requirements. 
B. Counseling shall be required for the following persons: 
(1) the adoptee, if the adoptee is ten years of age or older; 


and 


(2) the adoptee's parent who is consenting to the adoption or relinquishing parental rights; 


(3) in a stepparent adoption, when the stepparent and the custodial parent have been 
married for more than one year, but less than two years: 
(a) the custodial parent whose parental rights are not being terminated, but who is 
consénting to adoption of the adoptee by the stepparent; and 


(b) the petitioning stepparent. 


C. The content of the counseling shall be as follows: — 
(1) ‘an adoptee who is ten years of age or older shall be counseled regarding: 
(a) the adoptee's understanding of the adoption process, the consequences of the 


adoption and alternatives to the adoption; 


(b) the 'adoptee's feelings and wishes regarding the adoption; 
‘(c) the adoptee's readiness for the adoption; and 
~‘(d) any other issues relevant to the adoption, given the specific circumstances of the 


adoption; 


(2) the adoptee's parent who is consenting to the adoption or relinquishing his parental 
rights shall be counseled regarding alternatives to and the consequences of adoption; and 

(8) in a stepparent adoption, the custodial parent consenting to the adoption of the custo- 
dial parent's child by the stepparent and the petitioning stepparent shall be counseled regarding 
alternatives to adoption, the consequences of the adoption, child custody and child support. 
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D. The form of the counseling shall be as follows: 

(1) adults required to receive counseling shall be counseled individually without the pres- 
ence of any other person for a minimum of one counseling session; and 

(2) for adoptees ten years of age or older and minor biological parents, there shall bea 
minimum of two separate counseling sessions with at least one of the sessions to be conducted 
without the presence of the adoptee's parent or guardian, the minor biological parent's seve or 
guardian or the petitioner. 

E. All counseling sessions shall be conducted in the primary language of the person TRUE 
the counseling. 

F. A counseling narrative shall be prepared as prescribed by department regulation and shall 
be attached to the consent or relinquishment form for filing with the court. 

G. Counseling may be provided by a counselor, the department or an agency. 

H. A person required to receive counseling who is residing outside of New Mexico may receive 
counseling from a person who possesses qualifications equivalent to a person certified to perform 
counseling by the state of New Mexico. A person providing counseling in another state or country 
shall attach a statement specifying that person's qualification to perform counseling to the coun- 
seling narrative. A person providing counseling in New Mexico shall attach a copy of that person's 
certification to the counseling narrative. 


History: 1978 Comp., § 32A-5-22, enacted by Laws 
1998, ch. 77, § 149; 1995, ch. 206, § 35. 

The 1995 amendment, effective July 1, 1995, substi- 
tuted "ten years of age or older" for "older than ten years 


in the record that the lack of private counseling impacted 
his decision to relinquish his parental rights, there was 
substantial compliance with the statutory requirements 
applicable to relinquishments, and due process was satis- 


fied. Vigil v. Fogerson, 2006-NMCA-010, 188 N.M. 822, 126 
P.3d 1186. 


of age" in Paragraph (1) of Subsection B, rewrote Para- 
graph (3) of Subsection B, and rewrote Subsection G. 


ANNOTATIONS 


Due process, — Where birth father refused the offer of 
private counseling four times and there is no suggestion 


32A-5-23. Persons who may take. consents or relinquishments; 
accounting of disbursements. 


A. A consent to adoption or relinquishment of parental rights shall be signed before and ap- 
proved on the record by a judge who has jurisdiction over adoption proceedings, within or without 
this state, and who is in the jurisdiction in which the child is present or in which the parent re- 
sides at the time it is signed. 

B. No parent may relinquish parental rights to the department or an agency without the de- 
partment's or the agency's consent. 

C. The consent or relinquishment shall be filed with.the court in which the petition for adop- 
tion has been filed before adjudication of the petition, 

D. Prior to the approval of a consent to adoption or relinquishment of parental rights, a full 
and specific accounting signed under penalty of perjury shall be filed by the prospective adoptive 
parents or their representative in the same court where the associated consent or relinquishment 
may later be heard. The accounting shall be filed no later than seventy-two hours prior.to the 
anticipated hearing on the proposed consent or relinquishment,. The disbursements and expenses 
itemized in the accounting must be approved by the court prior to approval of a consent to adop- 
tion or relinquishment or consent to adoption by a parent for the parent's child. The accounting 
shall itemize in detail, including the dates and purpose of each disbursement or expense payment 
and the name and address of each person who received or will receive any disbursement or pay- 
ment: 

(1) all disbursements, as well as anticipated or promised disbursements, of anything of 
value provided by or on behalf of: 
(a) the prospective adoptive parents; or 
(b) any person who may profit or be compensated as a result of an adoption associated 
with the consent or relinquishment; 
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(2) all disbursements of anything of value to the parents of the child or the child; and 
(3) all expenses paid on behalf of the parents of the child or the child. 
EK. The accounting required in Subsection D of this section is not applicable to stepparent adop- 
tions or to adoptions pursuant to the provisions of the Abuse and Neglect Act [Chapter 32A, Article 
4 NMSA 1978], unless ordered by the court. 


History: 1978 Comp., § 82A-5-23, enacted by Laws ANNOTATIONS 


65; 2019, a Aa hail Sai mghiipaap oem’ Birth parents fully understood. — Where director 

The 2012 amendment, effective March 3, 2012, re- of private adoption agency testified that he made sure the 
quired an accounting of disbursements prior to'a consent birth parents understood the ramifications of what. they 
to adoption or relinquishment of parental rights by the were doing, that the relinquishment and consent were final 
prospective adoptive parents; in the title after "relin- and irrevocable, that they had received legal advice and 
quishments", added "; accounting of disbursements"; and counseling about all alternatives available to them, and 
added Subsections D and E. that they agreed with the counseling narrative attached 

The 2005 amendment, effective June 17, 2005, deleted to each respective relinquishment and consent form, and 


he spent about an hour with the birth parents before the 
signing, and he did not hear any reluctance or reserva- 
tions from either parent, about their course of action, the 
evidence supports the inference that the birth parents 


former Subsection A(2), which provided that a consent to 
adoption or relinquishment could be signed before and ap- 
proved by an individual of appointed by the department 
or an agency licensed by the state when the parent is rep- AMEE 
resented by counsel and a guardian ad litem has been ap- fully understood the consequences of the relinquishment 
pointed for the adoptee. and consent. Vigil v. Fogerson, 2006-NMCA-010, 138 N.M. 


The 1995 amendment, effective July 1, 1995, added 822, 126 P.dd 1186. 
"and a guardian ad litem has been appointed for any aa 
adoptee whose consent is required" and made a minor sty- 
listic change in Paragraph (2) of Subsection A. 


32A-5-24. Relinquishments to the department. 


A. When a parent elects to relinquish parental rights to the department, a petition to accept 
the relinquishment shall be filed, unless an abuse or neglect proceeding is pending. If an abuse or 
neglect proceeding is pending, the relinquishment shall be heard in the context of that proceeding. 

B. In all hearings regarding relinquishment of parental rights to the department, the child 
shall be represented by a guardian ad litem. If the child is fourteen years of age or older and in 
the custody. of the department, the child's attorney appointed pursuant to the Abuse and Neglect 
Act [82A-4-1 NMSA 1978] shall represent the child in any proceeding for >: pmaageael of parental 
rights under this section. 

C. Ifa proposed relinquishment of faraltthl rights is notin eontensplatinn of adoption, the 
court shall not allow the relinquishment of parental rights unless it:finds that good: cause exists, 
that the department has made reasonable efforts to preserve the family and that relinquishment 
of parental rights is in the child's best interest. Whenever a parent ‘relinquishes the parent's rights 
pursuant to this subsection, the parent:shall remain financially responsible for the child. The court 
may order the parent to pay the reasonable costs of support and maintenance of the child. The 
court may use the child support guidelines set forth in Section 40- sn 1 goa 1978 to calculate 
a reasonable payment. 

D. When a parent relinquishes the anes rights under this Uti the fonrervt shall be noti- 
fied that no contact will be enforced by the court, regardless of any informal agreement, unless the 
parties have agreed to an open adoption pursuant to Section 32A-5-35 NMSA 1978. The consent 
for relinquishment shall be in writing and shall state that the parties understand that any infor- 
mal agreement allowing coMtaG will not be enforced by the courts. 


History: 1978 Comp., § 32A-5-24, enacted iby Laws The 2005 amendment, effective June 17, 2005, added 


1993, ch. 77, § 151; 2005, ch. 189, § 66; 2009, ch. 239, § Subsection D, which provided that when a parent relin- 
55. quishes parental rights, the parent shall be notified that 
The 2009 amendment, effective July 1, 2009,in Sub- ~~ no contract will be enforced by the court unless the par- 
section B, added the last sentence. ties have agreed to an open adoption and that the consent 
Applicability. — Laws 2009, ch. 239, § 71, provided for relinquishment shall be in writing and shall state that 
that the provisions of this act apply to all children who, on the parties understand that any informal agreement al- 
July 1, 2009, are on release or are otherwise eligible to be lowing contact will not be enforced by the court. 


placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 
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32A-5-25. Petition; time of filing. 


A.. A petition for adoption shall be filed within sixty days of the adoptee's placement into the 
proposed adoptive home if the adoptee is under the age of one year. If the adoptee is over the age 
of one year at the time of placement, the petition shall be filed within one hundred twenty days of 
the placement. For good cause shown, the court may extend those time limits up to an additional 
one hundred eighty days if a request for extension is filed prior to the expiration of the initial time 
limits. No further extensions of time shall be granted after the one hundred eighty day extension 
period, unless an addendum to the pre-placement study is filed in addition to an affidavit estab- 
lishing good cause for the delay in filing the adoption petition. 

B. Ifa petition is not filed in a timely manner, any person having iecheiodat of the proceeding 
shall notify the department, which may proceed as if the adoptee were a neglected child. 


History: 1978 Comp., § 32A-5-25, enacted by Laws The 1995 amendment, effective July 1, 1995, substi- 
1993, ch. 77, § 152; 1995, ch. 206, $37. tuted "adoptee's" for "child's" and "adoptee" for Saal 
throughout the section. 


32A-5-26. Petition; content. 


A petition for adoption shall be filed and verified by the petitioner and shall allege: 

A. the full name, age and place and duration of residence of the petitioner and, if married, the 
place and date of marriage; the date and place of any prior marriage, separation or divorce; and 
the name of any present or prior spouse; 

B. the date and place of birth of the adoptee, if known; , 

C. the places where the adoptee has lived within the past three years and the names and ae 
dresses)of the persons with whom the adoptee has lived, unless the adoptee is in the custody of 
an agency or the department, in which case the petitioner shall state the name and address of the 
agency or the department's county office from which the child:was placed; 

D: the birth name of the adoptee, any other names by which the adoptee has been loner and 
the adoptee's proposed new name; provided that in the case of an agency adoption, if the petitioner 
and the biological parents have not agreed to the release of the adoptee's identity to the other. per- 
son, the birth name:and any other names by which the adoptee has been known shall be filed vente 
the court as separate documents at the time the petition is filed; 

K. where the adoptee is residing at the time of the filing of the petition and, if the achaptede tt is 
not living with the ‘petitioner; when the adoptee will commence living with the petitioner; 

F,. that the-petitioner desires to establish a parent and child relationship with the adoptee and 
that the petitioner isa fit;and»proper person able to care and provide for the adoptee's welfare; 

G. the existence of any*court:orders, including placement orders, that are known to the peti- 
tioner and that.regulate custody; visitation or access to tie adoptee, copies of which shall accom- 
pany and be attached to the petition as,exhibits; 

H. the relationship, if any, of the petitioner to the adoptee; 

I. the name and address of the placing agency, if any; 

J. the names and addresses, of all persons from whom consents or. riliatAaistenboite are re- 
quired;,attaching copies ofthose obtained and alleging the facts that excuse or imply the consents 
or relinquishments of the others; provided that:ifithe petitioner has not agreed to the release of 
the petitioner's identity to the parent or if the parent. has not agreed to the release of the parent's 
identity to the petitioner, the names and addresses of all persons from whom consents or relin- 
quishments are required shall be filed with the court as separate documents at the time the peti- 
tion for adoption is filed; 

K. whether the adoption will be an open Banton, pursuant to the provisions of Section 32A- 
5-35 NMSA 1978; 

L. when consent of the child's futner't is alleged to be’ unnecessary, the results of a search of the 
putative father registry; 

M. whether the adoptee is an Indian child: 
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N. whether the adoption is subject to the Interstate Compact on the Placement of Children 
[832A-11-1 NMSA 1978] and, if so, a copy of the interstate compact form oie ne approval shall 
be attached as an exhibit to the petition; 

O. whether the adoptee is foreign-born and, if so, copies of the child's: passport and United 
States visa and of all documents demonstrating that the adoptee is legally free for adoption, in- 
cluding a certificate from the United States secretary of state that certifies that the adoption is a 
convention adoption; 

P. whether the adoption is a convention adoption and, if so, the petition shall allege: 

(1) that the country in which the child has been residing is a party to the Hague Conven- 
tion on Protection of Children and Co-operation in Respect of Intercountry Adoption; 

(2) that the agency or person who i is providing the adoption service has been approved as 
an accrediting entity; and 

(3) that the certificate issued by the United States secretary of state that certifies the 
adoption as a convention adoption has been filed with the court; and 

Q. the name, address and telephone number of the agency or individual who has agreed to con- 
duct the post-placement report in accordance with Section 32A-5-31 NMSA 1978, if different than 
the agency or individual who prepared the pre-placement study in accordance with Section 32A- 
5-13 NMSA 1978. 


History: 1978 Comp., § 32A-5-26, enacted by Laws The 2003 amendment, effective July 1,'2003, added 


1993, ch. 77, § 153; 1995, ch. 206, § 38; 2003, ch. 294, "including a certificate from the, United States secretary 
§ 4; 2003, ch. 321, § 4; 2022, ch. 41, § 64. of state that certifies that the adoption is a convention 
Cross references. — For the federal Indian Child Wel- adoption" at the end of Subsection O; and added a new 
fare Act of 1978, see 25 U.S.C. § 1901. Subsection P and redesignated former Subsection P as 
The 2022 amendment, effective July 1, 2022, red Subsection Q. Laws 2003, ch. 294, § 4 and Laws 2008, ch. 
provisions related to Indian children which are now cov- 321, § 4 enacted identical amendments to this section. The 
ered by the Indian Family Protection Act; and in Subsec- section was set out as amended by Laws 2003, ch. 321, § 4. 
tion M, after "whether the adoptee is an Indian child", See 12-1-8 NMSA 1978. 
deleted "and, if so, the petition shall allege", and deleted The 1995 amendment, effective July 1, 1995, substi- 
Paragraphs M(1) through M(8). tuted "32A-5-35" for "32-5-35" in Subsection K, substi- 
Applicability. — Laws 2022, ch. 41, § 73 provided that tuted "32A-5-31" for "32-5-31" and "32A-5-13" for "32-5- 
the provisions of Laws 2022, ch. 41 apply to all cases filed 13" in Subsection P, and made minor stylistic changes 
on or after July 1, 2022. throughout the section. 


32A-5-27. Notice of petition; form of service; waiver. 


A. The petition for adoption shall be served by the petitioner on the following, unless it has 

been previously waived in writing: , 

(1) the department, by providing a copy to the court clerk for service pursuant to. Sec- 
tion 32A-5-7 NMSA 1978; 

(2) any person, agency or institution whose consent or relinquishment is Fp gate by ree 
tion 32A-5-17 NMSA 1978, unless the notice has been previously waived; 

(3) any acknowledged father of the adoptee; 

(4) the legally appointed custodian or guardian of the adoptee; 

(5) the spouse of any petitioner who has not joined in the petition; 

(6) the spouse of the adoptee; 

(7) the surviving parent of a deceased parent of the adoptee; 

(8) any person known to the petitioner having custody of or visitation with the adoptee 
under a court order; 

(9) any person in whose home the child has resided for at least two months within the 
preceding six months; 

(10) the agency or individual authorized to investigate the adoption under Section 32A-5- 
13 NMSA 1978; and 

(11) any other person designated by the court. 

B. Notice shall not be served on the following: 
(1) an alleged father; and 
(2) a person whose parental rights have been relinquished or terminated. 
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C. The petitioner shall provide the clerk of the court with a copy of the petition for adoption, to 
be mailed to the department pursuant tothe provisions of Section 32A-5-7 NMSA 1978. 5: 

D. The notice shall state that the person served shall respond to the petition, within twenty 
days if the person intends to contest the adoption and: shall:state that the failure to so respond 
shall be treated as a default and the person's.consent to the adoption shall not be required. Pro- 
vided, however, that this provision shall not apply to an agency, the department or an investigator 
preparing the post-placement report pursuant to Section 32A-5-31 NMSA 1978. If an agency, the 
department or an investigator preparing the post-placement report wants to contest the adoption, 
it shall notify the court within twenty days after completion of the post-placement report. ' 

E. Service shall be made pursuant to the Rules of Civil Procedure for the District Courts, If 
the whereabouts of a parent whose consent is required is unknown, the investigator, department 
or agency charged with investigating the adoption under Section 32A-5-138 NMSA 1978 shall in- 
vestigate the whereabouts of the parent and shall file by affidavit the results of the investigation 
with the court. Upon a finding by the court that information as to the whereabouts of a parent has 
been sufficiently investigated and is still insufficient, to effect service in accordance with the Rules 
of Civil Procedure for the District Courts, the court shall issue an order providing for, service by 
publication. 

F, As to any other person for whom notice is required under Subsection A of this section, ser- 
vice by certified mail, return receipt requested, shall be sufficient. If the service cannot be com- 
pleted after two attempts, the court shall issue an order providing for service by publication. 

G. The notice required by this section may be waived in writing by the person entitled to notice. 

H. Proof of service of the notice on all persons for whom notice is required by this section shall 
be filed with the court before any tes aie gerne the rights at the POrsanhe | 


History: 1978 Comp., § ten} enacted by Laws 
1993, ch. 77, § 154; 2001, ch. 162, § 5; 2022, ch. 41, § 65. 

Cross references. — For process in the Children's 
Court, see 10-104 NMRA. 

For service of process in the district courts, see, 1-004 
NMRA, 

For the federal Indian Child Welfare Act of 1978, see 25 
U.S.C, § 1901. 

The 2022 amendment, effective July 1, 2022, removed 
a provision related to Indian children which is now cov- 
ered by the Indian Family Protection’Act; and ‘deleted for- 
mer Subsection D and redesignated former Subsections E 
through I as Subsections D'through H, respectively. .. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply ¢ to all cases filed 
on or after July 1, 2022. 


32A-5-28. Response to petition. 


The 2001 amendment, effective June 15, 2001, up- 
dated the internal Tere NHess throughout the section; and 
substituted "an alleged father" for "alleged or putative fa- 
thers" in Paragraph B(1). 


ANNOTATIONS 


Decisions under prior law. —:In light of the simi- 
larity of the provisions, annotations decided under former 
Section 40-7-44 NMSA 1978 have been included in the an- 
notations to this section, ) 

Substitute service of process by publication is in- 
adequate in adoption proceedings. Normand ex rel. Nor- 
mand.v, Ray, 1988-NMSC-054, 107 'N.M. 346, 758 P.2d 296 
(decided under prior law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Re- 
quired parties in ‘adoption proceedings, 48 A.L.R.4th 860, 


A. Any person responding to a notice of a petition for adoption shall file a verified response to 
the petition within the time limits specified in Section 32A-5-25 NMSA 1978, 
B. The verified response shall follow the Rules of Civil Procedure for the District Courts and 


shall allege: 


(1) the existence of any court orders known to the respondent that regulate custody, visita- 
tion or access to the adoptee but have not been filed with the court at the time the response is filed 
and copies of which shall be attached to the response; 

(2) the relationship, if any, of the respondent to the adoptee; 


(3) whether the adoptee is an Indian child; 


(4) whether the adoption is subject to the Interstate aly on the Placement of Chil- 


dren [82A-11-1 NMSA 1978]; and 


(5) whether the adoption is an open adoption. 


History: 1978 Comp., § 32A-5-28, enacted by Laws 


1998, ch. 77, § 155; 2022, ch. 41, § 66. 


Cross references. — For Rules of Civil Procedure for 
the District Courts, see 1-001 NMRA. 
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For the federal Indian,Child Welfare Act of 1978, see 25 - if so, the response shall set forth all allegations required 
US.C. § 1901, __. under the federal Indian Child Welfare Act of 1978". 

The 2022 amendment, effective July 1, 2022, removed Applicability. — Laws 2022, ch. 41, § 73 provided that 
a provision related to Indian children which is now cov-'' _ the provisions of Laws 2022, ch. 41 apply to all cases filed 
ered by the Indian Family Protection Act; and in Subsec- on or after July 1, 2022. 


tion B, Paragraph B(3),.after "Indian child", deleted "and, 


32A-5-29. Custody pending decree. 


Once the adoptee has been placed :with,the petitioner pursuant to the provisions of the Adoption 
Act, the petitioner shall have physical custody. and control of the adoptee and shall be-responsible 
for the care, maintenance and support of ithe adoptee, including all necessary medical, dental, 
psychological or; surgical, treatment, pending the further order of the court. Should the child be 
returned to the parents, this section shall not prohibit petitioners from seeking reimbursement for 
the child's expenses from the parents. 


History: 1978 Comp., § 32A-5-29, enacted by Laws. 
1993, ch. 77, § 156. 


32A-5-30. Removal of adoptee ra the county. 


During the pendency of an adoption proceeding, the adoptee shall. not be removed from the 
county where the petitioner resides at the time of filing a petition for adoption for a period longer 
than fifteen maya without the pernsasion of the court in which the adoption is pending: 


Histoty: 1978 Comp., § 32A-5-30, driseied by Laws a petition for adoption" for "in which the adoption is 
1993, ch. 77, § 157; 1995, ch. 206, § 39. pending". 

The 1995 amendment, digctiees July 1,.1995, substi- ), 
tuted "where the petitioner resides at the time of filing 


32A-5-31. Post-placement report. 


A. An agency or an individual with the credentials set out in Subsection C of Section 32A-5-13 
NMSA 1978 shall file with the court its post-placement report of the prospective adoptive home 
and the adoptee. The post-placement report shall be completed as prescribed by department regu- 
lations and shall include the following: ~ 

(1) the expressed desires of the parents as to the kind of adoptive family sought; 
_ (2) the interaction between the adoptee and petitioner; 
(3) the adjustment of the adoptee since placement; 
(4) the integration and acceptance of the adoptee in the petitioner's family; 
(5) the petitioner's ability to meet the physical and emotional needs of the adoptee; 
(6) . whether the adoptive home i is a suitable home for the proposed adoption; 
(7) whether the adoption is in the best interest of the adoptee; 
(8) the type and frequency of post-placement services given to the petitioner; 
(9) orders, judgments or decrees affecting the adoptee or children of the petitioner; 
(10) property owned by the adoptee; 
~ (11) full disclosure; 
(12) the costs, expenses and professional fees connected with the adoption; 
(18) other circumstances that are cheat to the adoption of the adoptee by the petitioner; 
and 
(14) when the adoptee i is placed by an agency, an itemized agency statement of all pay- 
ments made to any person or entity in connection with the adoption, including the date paid, the 
amount paid, the payee and the purpose of the payment. 

B. The post-placement report shall contain an evaluation of the proposed adoption with a rec- 
ommendation as to the granting of the petition for adoption and other information required by the 
court. 
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C. Unless directed by the court, a post-placement report is not required in cases in which the 
child is being adopted by a stepparent, a relative or a person named in the child's deceased par- 
ent's will pursuant to Section 32A-5-12 NMSA 1978. 

D. The investigation for the post-placement report shall be conducted by the department, an 
agency or an investigator. The department, agency or investigator conducting the post-placement 
report may be the same as the agency or individual conducting the pre-placement study and they 
shall be maintained on the same list as that compiled for pre-placement studies under Subsection 
D of Section 32A-5-13 NMSA 1978. 

E. The department, agency or investigator shall observe the adoptee and interview the peti- 
tioner in the petitioner's home as specified in department regulations as soon as possible after the 
receipt of notice of the action, but in any event within thirty days after receipt of the notice. 

F.. For an adoptee who is under one year of age at the time of placement, the department, 
agency or investigator shall complete and file the written report with the court within sixty days 
from receipt of notice of the proceeding and for an adoptee who is one year of age or older at the 
time of placement, the written report shall be filed with the court within one hundred twenty days 
from the receipt of notice of the proceeding. Concurrently, the deliverer shall forward a copy of the 
report to the petitioner's attorney or to the petitioner, if not represented by counsel, and to the 
department if the report is not generated by the department. Upon a showing of good cause and 
after notice to the petitioner, the court may grant extensions of time to the department, agency 
or investigator to file the post-placement report so lang as the report is filed at least thirty days 
before the hearing for the decree of adoption. 


History: 1978 Comp., § 32A-5-31, enacted by Laws beginning of the subsection, substituted "for an adoptee 


1998, ch. 77, § 158; 2001, ch. 162, § 6. who is one year of age or older at the time of placement, 

The 2001 amendment, effective June 15, 2001, up- the written report shall be filed with the.court. within 
dated the internal references throughout the section; de- one hundred twenty days from the receipt of notice of the 
leted "a description of" following "shall include" in Sub- proceeding. Concurrently, the deliverer shall forward" for 
section A; in Subsection F, inserted "For an adoptee who "shall deliver"; and inserted "if the report is not generated 
is under one year of age at the time of placement" at the by the department" i in the second sentence, 


32A-5-32. Stepparent adoptions. 


A. Any person may adopt his spouse's child in accordance with the provisions of the Adoption 
Act. 
B. When the adoptee has lived with his stepparent for at least one year following the steppar- 
ent's marriage to the custodial parent: 
(1) placement shall not be required pursuant to Section 32A-5-12 NMSA 1978; 
(2) a pre-placement study or post-placement report shall not be required lied ordered 
by the court; 
(3) when the stepparent and the custodial parent have been married for less than two 
years, counseling shall be required for the stepparent and the custodial parent; 
(4) the noncustodial parent shall receive counseling unless counseling is waived; 
(5) the adoptee, if ten years of age or older, shall receive counseling; 
(6) acriminal records check shall be conducted on a stepparent pursuant to the provisions 
of Section 82A-5-14 NMSA 1978; 
(7) areport of fees and charges shall not be prepared, unless ordered by the court pursu- 
ant to Section 32A-5-34 NMSA 1978; 
(8) the court may waive the ninety-day period between the filing of the petition for adop- 
tion and issuance of the decree of adoption; and 
(9) when adopted, the adoptee shall take the name designated in the adoption petition, so 
long as the petitioner's spouse and the adoptee, if ten years of age or older, consent to the name. 
C. When an adoptee has not lived with the stepparent for more than one year following the 
stepparent's marriage to the custodial parent, the adoption shall proceed as an independent 
adoption. 
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History: 1978 Comp., § 32A-5-32, enacted by Laws ANNOTATIONS 
1993, ch. 77, § 159; 1995, ch. 206, § 40. . f 

The 1995 amendment, effective July 1, 1995, in Sub- One-year residency requirement. — The one-year 
section B, rewrote Paragraphs (1) and (2), added Para- residency provision for stepparent adoptions is not juris- 
graphs (3) through (6), redesignated former Paragraphs dictional in nature; it is a statutory prerequisite to step- 
(3) through (5) as Paragraphs (7) through (9), and substi- parent adoption and, therefore, the father could not chal- 
tuted "32A-5-34" for "32-5-34" in Paragraph (7) and "ten lenge the adoption decree on the basis that the court lacked 
years of age or older" for "older than ten years of age" in jurisdiction because the one-year residency requirement 
Paragraph (9). was not met. Jn re Adoption of Webber, 1993-NMCA-099, 


116 N.M. 47, 859 P.2d 1074 (Ct. App. 1993). 


32A-5- 33. FADpoiniment of guardian ad litem or attorney for the adoptee 
or other party. | 


Upon the motion of any party or upon the court's own motion, the court may appoint a guardian 
ad litem for the adoptee or for any person found to be incompetent or a child who is a party to the 
proceeding. In any contested proceeding, the court shall appoint a guardian ad litem for the adop- 
tee. The court may appoint the child's attorney appointed pursuant to the Abuse and Neglect Act if 
the child is fourteen years of age or older and in the custody of the department. 


History: 1978 Comp., § 32A-5-33, enacted by Laws ANNOTATIONS 
1993, ch. 77, § 160; 2009, ch. 239, § 56. . 

The 2009 amendment, effective July 1, 2009, in the Payment of attorneys fees. — New Mexico Supreme 
first sentence, after "adoptee or for any", added "person Court has promulgated an order adopting guidelines for 
found to be" and added the last sentence. the payment of attorney fees for counsel appointed by the 

Applicability. — Laws 2009, ch. 239, § 71, provided court. See Supreme Court, Miscellaneous Order No. 8000, 


filed November 17, 1987. This order generally governs the 
method of payment of attorneys appointed to serve as a 
guardian ad litem in adoption proceedings and authorizes 
payment of their fees from funds appropriated to the ad- 
ministrative office of the courts. In re Adoption of Stailey, 
1994-NMCA-015, 117 N.M. 199, 870 P.2d 161. 


that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be:released. 


32A-5-34. Fees and charges; damages. 


A. Prior to the final hearing on a petition, the petitioner shall file a full accounting of all 
disbursements of anything of value made or agreed to be made by or on behalf of the petitioner 
in connection with an adoption. The accounting report shall be signed under penalty of perjury. 
The accounting report shall be itemized in detail and shall show the services reasonably relat- 
ing to the adoption or to the placement of the child for adoption that were received by the par- 
ents-of the child, by the child or by or on behalf of the petitioner. The report shall also include 
the dates of each payment and the names and addresses of each attorney, physician, hospital, 
licensed adoption agency or other person or organization who received any funds or any other 
thing of value from the petitioner in connection with the adoption or the placement of the child 
with the petitioner or who participated in any way in the handling of the funds, either directly 
or indirectly. 

B. Only a prospective adoptive parent, acting alone, through an agency or through an attorney 
who is licensed in this state, shall make payments for-services relating to the adoption or to the 
placement of the adoptee for adoption for allowed expenses only to third-party vendors, as reason- 
ably practical. These payments shall consist of reasonable and actual fees or charges for: 

(1) the services of an agency in connection with an adoption; 

-(2), medical, hospital, nursing, pharmaceutical, traveling or other similar expenses in- 
curred by a mother or the adoptee in connection with the birth or any illness of an adoptee; 

(3) reasonable counseling services relating to the adoption; 

(4) living expenses of a mother and her dependent children, including the adoptee, fora 
reasonable time before the birth or placement of the adoptee and for no more than six weeks after 
the birth or placement of the adoptee; 

(5) expenses incurred for the purposes of full disclosure; 
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(6) legal services, court costs and traveling ‘or other administrative expenses ‘connected 
with an adoption, including any legal service performed for a parent who consents to the adoption 


of a child or relinquishes the child to an agency; - 


(7) preparation of a pre-placement study and’ of a post-placement report during the pen- 


dency of the adoption proceeding; or 


(8) any other service or expense the court finds is reasonably necessary for services relating 

to the adoption or to the placement of the adoptee for adoption. 
C. Any person who makes payments that are not permitted pursuant to the provisions of this 
section is in violation of the ape ia gee and subject to the penalties set forth in Section 32A-5-42 


NMSA_1978. 


D. Any person who dhtashbis or coerces a parent to sfeintnpbaas the vei iveiyegtait of parental 
rights or to complete the consent to an adoption, by demanding repayment of expenses or by any 
other threat or coercion, shall be liable to the parent for compensatory and punitive damages. 

E. The accounting required in Subsection A of this section is not applicable to stepparent adop- 
tions or to adoptions under the provisions of the Abuse and Neglect — [Chapter 32A, Article 4 


NMSA 1978], unless ordered by the court. 


F. Nothing in this section’shall be construed to permit payment to a woman for conceiving and 


carrying a child. 


History: 1978 Comp., § 32A-5-34, enacted by Laws 
1993, ch. 77, § 161; 2001, ch. 162, § 7; 2005, ch. 189, § 
67; 2012, ch, 28, 8 3, 

The 2012 amendment, effective March, 3, 2012, per- 
mitted only prospective adoptive parents, agencies and 
attorneys licensed in New Mexico to make payments on 
behalf of prospective adoptive parents; and in Subsection 
B,,in the first introductory sentence added,"Only" and. af- 
ter "adoptive parent", deleted "or another person acting on 
behalf of a prospective adoptive parent" and added "acting 
alone, through an agency or through an attorney who is 
licensed in this state". 

The 2005 amendment, effective June 17, 2005, in Sub- 
section A, provided that the accounting report shall show 


the placement of the adoptee for adoption for" in the intro- 
ductory language; in Paragraph B(4), inserted "including 
the adoptee", substituted "or placement of the adoptee" for 
"of her child",.and added "or placement of the adoptee" at 
the end of the paragraph; in Paragraph B(8), inserted, "for 
services relating to the adoption or to the placement of the 
adoptee for adoption"; and updated the internal reference 
in Subsection C. 


ANNOTATIONS 


Law reviews. — For comment, "Stopping the Baby- 
Trade: Affirming the Value of Human Life Through the 
Invalidation of Surrogacy Contracts: A Blueprint for ey 


~ Mexico," see 29 N.M.L. Rev. 407 (1999). 


services reasonably relating to the adoption or placement. 
The 2001 amendment, effective June 15, 2001, in Sub- 
section B, inserted "services relating to the adoption or to 


32A-5-35. Open dabrittotis 


A. The parents of the adoptee and the petitioner may agree to contact between the parents and 
the petitioner or contact between the adoptee and one or more of the parents or contact between 
the adoptee and relatives of the parents. An agreement shall, absent'a finding to the contrary, be 
presumed to be in the best interests of the child and shall be included in the decree of adoption. 
The agreement may also include contact between siblings and the adoptee based on a finding that 
it is in the best interests of the adoptee and the adoptee's siblings and a determination that the 
siblings' parent, guardian or custodian has consented ‘to the agreement. The contact may include 
exchange of identifying or nonidentifying information or visitation between the parents or the par- 
ents' relatives or the adoptee's siblings and the petitioner or visitation between the parents or the 
parents' relatives or the adoptee's siblings and the adoptee. An sic lahepaeee ag: entered into i et 
to this section shall be considered an open adoption. ° 

B. The court may appoint a guardian ad litem for the adoptee. The court shall adopt a pre- 
sumption in favor of appointing a guardian ad litem for the adoptee when visitation between the 
biological family and the adoptee is included in an agreement; however, this requirement may 
be waived by the court for good cause shown. When an’ adoptive placement is made voluntarily 
through an agency or pursuant to Section 32A-5-13 NMSA 1978, the court may, in its discretion, 
appoint a guardian ad litem. If the child is fourteen years of age or older, the court may appoint’an 
attorney for the child. In all adoptions other than those in which the child is placed by the depart- 
ment, the court may assess the parties for the cost of services rendered by the guardian ad litem 
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or the child's attorney. The duties of the guardian ad litem or child's attorney end upon the filing 
of the decree, unless otherwise ordered by the court. 

C. In determining whether the agreement is in the adoptee's best interests, the court shall con- 
sider the adoptee's wishes, but the wishes of the itn shall not control the court's findings as to 
the best'interests of the adoptee. 

D. Every agreement entered into pursuant to provisions of this section shall contain a clause 
stating that the parties agree to the continuing jurisdiction of the court and to the agreement and 
understand and intend that any disagreement or litigation regarding the terms of the agreement 
shall not affect the validity of the relinquishment of parental rights, the adoption or the custody 
of the adoptee. 

E. The court shall retain jurisdiction after the decree of adoption is entered, if the decree con- 
tains an agreement for contact, for the purpose of hearing motions brought to enforce or modify 
an agreement entered into pursuant to the provisions of this section. The court shall not grant a 
request to modify the agreement unless the moving party establishes that there has been a change 


of circumstances and the agreement is no longer in the adoptee's best interests. 


History: 1978 Comp., § 32A-5-35, enacted by Laws 
1993, ch. 77, § 162; 1995, ch. 206, § 41; 2001, ch. 162, § 
8; 2005, ch. 189, § 68; 2009, ch. 239, § 57. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section A, added the third sentence; and in the fourth sen- 
tence, in two places, after "parent's relatives", added "or 
the adoptee's siblings". 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were peeen 
on release or became eligible to be released. 

The 2005 amendment, effective June 17, 2005, in 
Subsection A, provided that an agreement entered into 
pursuant to the is section shall be considered an open 
adoption; in Subsection B, provided that the court shall 
adopt a presumption in favor of appointing a guardian ad 


litem; that the requirement that the court adopt the pre-, 


sumption may be waived for good cause; that if the child 
is fourteen years of age or older, the court may appoint an 
attorney for the child; that in adoptions other than those 
in which the child is placed by the department, the court 
may assess the parties costs for the services of the child's 
attorney and that the duties of the child's guardian ad 


litem or attorney end upon the filing of the decree; and 


. deleted the former provision in Subsection D that this 


section does not apply to a biological parent who has vol- 
untarily relinquished parental rights and consented to 
the adoption. < 

The 2001 amendment, effective June 15, 2001, in Sub- 
section B, substituted "included in an agreement" for " con- 
templated" in the second sentence and added the third 
sentence; added the last sentence of Subsection D; and 
inserted Nig the decree contains an agreement for contract’ 
in Subsection E. 

The 1995 amendment, effective July 1, 1995, in Sub- 
section D, made a minor stylistic change and substituted 
"terms of the agreement shall not affect the validity of the 
relinquishment of parental rights, the adoption or the cus- 
tody” for "terms of the agreement after the entry of the 
decree of adoption shall not affect the yauchty of the adop- 
tion or the custody", 


ANNOTATIONS 


Formal agreement required. — Open adoption pro- 
vided by this section requires a formal agreement between 
birth parents and prospective adoptive parents. Vigil v. 
Fogerson, 2006-NMCA-010, 138 N.M, 822, 126 P.3d 1186, 


32A-5-36. Adjudication; disposition; decree of adoption, 


A. The court shall conduct hearings on the petition for adoption so as to determine the rights of 
the parties in a manner that protects confidentiality. The petitioner and the adoptee shall attend 
the hearing unless the court for good cause waives a party's appearance. Good cause may include 
burdensome travel requirements. 

B. The petitioner shall file all documents required pursuant to the Adoption Act and serve the 
department with copies of the documents simultaneously with the request for hearing on the peti- 
tion for adoption. 

C. If any person who claims to be the biological father of the adoptee has appeared before the 
court and filed a written petition or response seeking custody and assuming financial responsi- 
bility of the adoptee, the court shall hear evidence as to the merits of the petition. If the court 
determines by a preponderance of the evidence that the person is not the biological father of the 
adoptee or that the child was conceived through an act of rape or incest, the petition shall be dis- 
missed and the person shall no longer be a party to the adoption. If the court determines that the 
person is the biological father of the adoptee, the court shall further determine whether the person 
qualifies as a presumed or acknowledged father whose consent is necessary for adoption, pursuant 
to Section 32A-5-17 NMSA 1978. If the court determines that the person is the biological father, 
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but does not qualify as a presumed or acknowledged father, the court shall adjudicate the pore 8 
rights pursuant to the provisions of the Adoption Act, 

D. If the mother or father of the adoptee'has appeared before the Scare cael filed a written 
petition that alleges the invalidity of the mother's or father's own consent or relinquishment for, 
adoption previously filed in the adoption proceeding, the court shall hear evidence as to the merits 
of the petition, If the court determines that the allegations have not been proved by a preponder- 
ance of the evidence, the petition shall:be dismissed. If the court determines that the allegations 
of the petition are true, the consent or relinquishment for adoption shall beheld invalid, and the 
court shall determine, in the best interests of the adoptee, the person who shall have custody of 
the child. 

E. The petitioner shall present and prove each allegation set forth in the petition for adoption 
by clear and convincing evidence. 

F,. The-court shall grant a decree of adoption if it Gods that the pertitienl cn has on by. a 
and convincing evidence that: 

(1) the court has jurisdiction to enter’a decree of adoption affecting the adoptee; 

(2) the adoptee has been placed with the petitioner for a period of ninety days if the adges 
tee is under the age of one year at:the time of placement or for a period of one hundred eighty days 
if the adoptee is one year of age or ‘older at the time of placement, unless, for good cause shown, the 
requirement is waived by the court; __ 

(3) all necessary consents, relinquishments, terminations or waivers have been obtained;.. 

(4) the post-placement report required by Section 32A-5-31 NMSA 1978 has been filed 
with the court; 

(5): service of the petition for adoption has been made or dispensed with as to all persons 
entitled to notice pursuant to provisions of Section 32A-5-27 NMSA 1978; 

(6) atleast ninety days have passed.since the filing of the petition for atanitgee except the 
court may shorten or waive this period of time in cases in which the child is being adopted by a 
stepparent, a relative or a person named in the child's deceased parent's will pursuant to provi- 
sions of Section 32A-5-12 NMSA 1978; 

(7). the petitioner is.a suitable.adoptive parent and the neat eotaneats of the adoptee : are 
served by the adoption; 

(8) if visitation between the biological family, and the aeraneme § is Loree Tated: that the 
visitation is in the child's best interests; ‘ 

(9). if the adoptee is foreign-born, the child is legally free for adoption and a achtificures is- 
sued by the United States secretary of state that certifies the adoption as a convention adoption 
has been filed with the court; — 

(10) the results of the criminal records check required pursuant to provisions of the Adop- 
tion Act have been received and considered; and 

(11) if the adoption involves the interstate placement of the adoptee, the requirements of 
the Interstate Compact on the Placement of Children [32A-11-1 NMSA 1978] have been met. 

G. In addition to the findings required by Subsection F of this section, the court in any decree 
of adoption shall make findings with respect to each allegation of the petition. 

H. Ifthe court determines that any of the requirements for a decree of adoption pursuant to 
provisions of Subsections E and F of this section have not been met or that the adoption is not,in 
the best interests of the adoptee, the court shall deny the petition and determine, in the best inter- 
ests of the adoptee, the person who shall have custody of the child. 

I, The decree of adoption shall include the new name of the adoptee and shall not include any 
other name by which the adoptee has been known or the names of the former parents. The decree 
of adoption shall order that from the date of the decree, the adoptee shall be the child of the peti- 
tioner and accorded the status set forth in Section 32A-5-37 NMSA 1978. 

J. A decree of adoption shall be entered within six months of the filing of the petition if the 
adoptee is under the age of one year at the time of placement or twelve months if the adoptee is 
one year of age or older at the time of placement, except that the time, may be extended by the 
court upon request of any of the parties or upon the court's own motion for good cause shown, 

K. A decree of adoption may not be attacked WROD the expiration of one year from the entry of 
the decree. 
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History: 1978 Comp., § 832A-5-36, enacted by Laws 
1993, ch. 77, § 163; 1995, ch. 206, § 42; 2008, ch. 294; 
§.5; 2003, ch, 321, § 5; 2022, ch. 41, § 67. 

Cross references. — For ‘the federal Indian Child Wel- 
fare Act of 1978, see 25.U.S.C. § 1901. 

The 2022 amendment, effective July 1, 2022, removed 
provisions related to Indian children which are now cov- 
ered by the Indian Family Protection Act; in Subsection F, 
deleted former Paragraphs F(11) and F(12) and. redesig- 
nated former Paragraph F(13) as Paragraph F(11); in Sub- 
section K, deleted "provided, however, that in any adoption 
involving an Indian child, the Indian child's parent or In- 
dian custodian may petition the court pursuant to the pro- 
visions of the federal Indian Child Welfare Act of 1978 to 
invalidate the adoption."; and deleted Subsection L. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "documents" for "same" near the middle of Subsec- 
tion B; inserted "and a certificate issued by the United 
States secretary of state that certifies the adoption as a 
convention adoption has been filed with the court" fol- 
lowing "free for adoption" at the end of Paragraph F(9); 
and substituted "the Adoption Act" for "Section 32A-5-14 
NMSA 1978" following "pursuant to provisions of", near 
the middle of Paragraph F(10). Laws 2003, ch. 294, § 5 and 
Laws 2003, ch. 321, § 5:enacted identical:amendments to 
this section, The section was set out as amended by, Laws 
2003, ch. 321, § 5. See 12-1-8 NMSA 1978. 

The 1995 amendment, effective July 1, 1995,. aubabe 
tuted "32A-5-17" for "32-5-17" near the end of Subsection 
C; in Subsection F, substituted "32A-5-31" for "32-5-31" 
in Paragraph (4), substituted "32A-5-27" for "32-5-27" 


ADOPTIONS 


in Paragraph (5), substituted "32A-5-12" for "82-5-12" in » 


Paragraph (6), and substituted "32A-5-14" for "32-5-14" 
in Paragraph (10); corrected the subsection reference in 
Subsection G; in Subsection I, substituted "32A-5-37" for 


"32-5-37"; and made minor F Btylistic re ge iat dads 


the section. 
ANN OTATIONS 


Decisions under prior law. — Tn light of the simi- 


larity of the provisions, annotations decided under former 


Section 40-7-49 NMSA 1978 have been included in the an- 
notations to this section. 

Jurisdiction to determine custody, adoption or 
other disposition. — Since court had jurisdiction of the 


petitions relating to certain children upon the basis they: 


were abandoned children, it was within the jurisdiction 
of the court: (a) to return these children to the custody 
of their natural parents; or, (b) to grant the petitions for 
the adoption of the children; or, (¢) to refuse either of the 
foregoing, and make other temporary or permanent dis- 
position and provision for these children, all to be deter- 
mined upon one single consideration - the welfare of the 
children, Barwin v, Reidy, 1957-NMSC-016, 62 N.M. 183, 
307 P.2d 175. : 

Personal jurisdiction required. — “An integral facet 
of a valid adoption is the requirement that personal juris- 
diction must first be acquired by the court over the parties 
seeking to adopt the child, over the child, and over the 
parents of the child, and any guardian or agency having 
custody or control of the child. In re Adoption of Bradfield, 
1982-NMCA-047, 97 N.M. 611, 642 P2d 214, ~ 

Consent considered before merits of adoption. — 
The court has no right to consider the merits or demerits 
of an adoption petition insofar as it concerns the welfare 
of a child, unless it has in the first instance determined 
that the consent of a natural parent may be dispensed 
with. Nevelos v. Railston, 1959-NMSC- 013, 65 N.M. 250, 
335 P.2d 573, 
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Parent did not qualify as an acknowledged father. 
— Where the biological father of the child knew that the 
mother was pregnant; the father registered with the puta- 
tive father registry after receiving notice of the pending 
adoption of the child and two months after the child's birth 
and placement with the adoptive parents; and the father 
filed a petition in the adoption proceeding to establish pa- 
ternity, the father was not an""acknowledged father" and 
had no statutory right to withhold consent to the child's 
adoption. Helen G. v. Mark J. H., 2008-NMSC-002, 143 
N.M. 246, 175 P.3d:914. 

Parents' knowledge of identity of petitioners not 
condition of jurisdiction. — As the court may or may 
not decree adoption in favor of persons recommended by 
the natural parents, it seems most unlikely the legisla- 
ture intended to impose as a condition to the exercise of 
the court's jurisdiction knowledge of the identity of pe- 
titioners in adoption on the part of the natural parents 
because even when that circumstance exists, and .pos- 
sibly the further circumstance that the natural parents 
have investigated the qualifications of the petitioners and 
given them their unqualified approval, the court may still 
refuse to decree adoption, the selection of a foster parent 
being. a judicial act and the responsibility being that of 
the court. Barwin v, Reidy, 1957-NMSC-016, 62 N.M. 183, 
307 P.2d 175. 

Child's welfare paramount. — The paramount issue 
in.an adoption proceeding is the welfare of the child. Jn re 
Adoption of Bradfield, 1982-NMCA-047, 97 N.M. 611, 642 
P.2d 214, 

Welfare of child net measured altogether by eco- 
nomic factors, — In an adoption proceeding, the welfare 
and best interest of a child are not measured altogether 
by material and economic factors; parental love and af- 
fection'must find some place in’ the scheme. Gutierrez v. 
N.M. Dep't of Pub. Welfare, 1964-NMSC-129, 74 N.M. 273, 
393 P.2d 12, 

Counseling not grounds for reopening adop- 
tion. — The fact that the mother had not received pre- 
consent counseling was not a proper ground upon which 
to reopen an adoption. In. re Adoption of Drummond, 
1997-NMCA-094, 123 N.M. 727, 945 P.2d 457, 

Adoption denied where only for securing greater 


. social security check. — Although therevis no. conten- 


tion that the petitioner's home was not a proper one, nor 
is there any intimation that either the petitioner or the 
natural mother was not a proper person to have custody 
of. the children; the adoption was denied as it was an 
adoption in name only, lacking all,of the elements of the 
complete severance of the children's ties and relationship 
with their mother contemplated by the law and within the 
intent of New Mexico adoption statutes as it was only for 
the purpose of securing a greater social security check. 
Gutierrez v. N.M. Dep't of Pub: Welfare, 1964-NMSC-129, 
74 N.M. 273,393 P.2d 12. : 

Entry of order without effect where no adoption 
existed. — While an order of adoption may be entered 
nunc pro tunc to cure irregularities that do not: affect 
the jurisdiction of the court, it cannot serve to bring into 
existence an adoption when no adoption could in fact be 
deemed to have existed before. In re Adoption of Bradfield, 
1982-NMCA-047, 97 N.M.,611, 642 P.2d 214. 

Authority. of. court after mother's consent de- 
clared invalid. — Where the mother's consent to adop- 
tion has been declared. invalid in keeping with the best 
interests of the child, the trial court retains the power 
to determine custody in the absence of a legally valid 
consent, and it is within the authority of the trial court 
to continue the child in the custody of the couple seek- 
ing to adopt her, Although they lacked standing to peti- 
tion the court. for adoption, they were not left without 
remedy, since they did have standing to seek relief. In re 
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Samantha D., 1987-NMCA-082, 106 N.M. 184, 740 P.2d granting visitation rights does infringe on a parent's cus- 
1168; cert. denied, 106 N.M. 174, 740 P.2d 1158. tody, it is appropriate to limit this decision to situations 
Death of child prior to final hearing. — The grant- when the party seeking visitation has acted in a custo- 
ing of an adoption where the child sought tobe adopted has - dial or parental capacity. In re Adoption of Francisco A., 
died prior to the final hearing has no effect, asthedeathde- © 1993-NMCA-144, 116 N.M. 708, 866 P.2d 1175. 
prives the trial court of jurisdiction. In re Adoption of Brad- Consent presumed in child's best interest, absent 
field, 1982-NMCA-047, 97 N.M. 611, 642 P.2d 214. fraud. — Where natural mother pled on motion to re- 
Court may grant or refuse revocation of consent voke consent that the consent was involuntary in that it 
prior to decree, — Prior to the entry of an adoption was signed too soon after birth, while in the hospital, and 
decree, the court may grant or refuse revocation of con- while in a state of emotional upset, such petition failed 
sent, giving due consideration to the circumstances in the to state a claim upon which relief could be granted, since 
particular case, as, for example, the matters giving rise legislature, by enactment of this section, created a pre- 
to execution of consent in the first place, a showing or sumption that once there has been a consent by the natu- 
failure to show change of those matters; the situation of ral parent, absent fraud, it is in the best interests of the 
the proposed adoptive parents; the length of time which child to proceed with the adoption. In re Adoption of Doe, 
has elapsed since consent has been given; the extent to 1975-NMCA-009, 87 N.M. 253, 531 P.2d 1226, cert. denied, 
which the adoptive petitions have relied and acted upon 87 N.M. 239, 5381 P.2d 1212. 
the consent; and all those matters pertaining to the past, Challenges to decree. — By statutorily lieing a 
present and future welfare of the child. Barwin v. Reidy, definite time limitation for attacking adoption decrees, 
1957-NMSC-016, 62 N.M. 183, 307 P.2d 175. the legislature intended to ensure that adopted children 
Consent may not be arbitrarily revoked. — All that were given status equal to that of children begotten by 
New Mexico statutes require is that consent be filed in the marriage; therefore, father's motion for relief from judg- 
proceedings. Consent: may not be arbitrarily revoked. prior ment filed five: years after the final adoption decree 
to adoption, at least where the petitioners for adoption have was entered was time-barred. In re Adoption of Webber, 
acted upon the consent and taken the child into their home. 1993-NMCA-099, 116 N.M. 47, 859 P.2d 1074. 
Barwin v. Reidy, 1957-NMSC-016, 62 N.M. 183, 307 P.2d 175. _"Exceptional circumstance" exception to one-year 
Visitation rights of nonparent. — Although grant- limitation. — Where the best interests of the child de- 
ing visitation in an adoption case to a nonparent does mand it, the exceptional circumstance provision of 1-060B 
affect a parent's custody rights, this is not sufficient rea- (6) NMRA should be used to override the one-year stat- 
son to apply a blanket rule against such decrees. If at ute of limitations on reopening an adoption decree. Jn re 
some time the visitation is no longer in the child's best Adoption of Drummond, 1997- NMCA-094, 123 N.M. 727, 
interests, the court may reconsider it. However, because 945 P.2d 457. 


32A-5-37. Status of adoptee and petitioner upon entry of decree of 
adoption. 


A. Once adopted, an adoptee shall take a name designated by the petitioner, except in steppar- 
ent adoptions. In stepparent adoptions, the adoptee shall take the new name designated by the 
petitioner in the petition so long as the petitioner's spouse and the child, if over the age of fourteen 
years, consent to the new name, The name change need not be requested in the petition. _ 

B.. After adoption, the adoptee and the petitioner shall sustain the legal relation of parent and 
child as if the adoptee were the biological child of the petitioner and the petitioner were the bio- 
logical parent of the child. The adoptee shall have all rights and be subject to all of the duties of 
that relation, including the right of inheritance from and through the petitioner, and the petitioner 
shall have all rights and be subject to all duties of that relation, including right of inheritance from 
and through the adoptee. | 


History: 1978.Comp., § 82A-5-87, enacted by Laws Adopted children in same legal position as those 


1998, ch. 77, § 164; 2005, ch, 189, § 69. © begotten by marriage. — The legislature has evinced 
The 2005 amendment, effective June 17, 2005, an understanding that adopted children should be placed 
changed "'ten years" to "fourteen years" and. provided that in the same legal position and are to receive the same con- 
the name change need not-be requested in the petition in sideration as children begotten by the marriage. Hahn v, 
Subsection A. Sorgen, 1946-NMSC-015, 50 N.M. 83, 171 P.2d 308. 


Adopted child on level with natural child in con- 


ANNOTATIONS struing will, — Wills must be construed in harmony with 
Decisions under prior law. — In light of the simi- the public policy of placing an adopted child on a level 
larity of the provisions, annotations decided under former with natural children, Delaney v, First Nat'l Bank, 73 
Section 40-7-52 NMSA 1978 have been included in the an- N.M. 192, 386 P.2d 711 (1963). 
notations to’ this’ seetion: The public policy in New Mexico is to treat adopted 
Adoption, by all tests, is a status like any other children the same as natural children, An adopted child 
relational status. — It is created by acts of the parties is grouped with lineal descendants in determining the 
plus the effect of law; it is a relationship which cannot be amount of the decedent's estate which is exempt from in- 
terminated by the sole will of the parties; it is the source heritance tax, and also imposes an inheritance tax upon 
of a bundle of rights, duties and obligations, and is of great estates passing to parent or parents, husband, wife, lin- 
interest to the state. It should, then, be treated by the eal descendants or legally adopted child. Delaney v, First 
courts in the same way they treat other types of domestic Nat'l Bank, 1963-NMSC-160, 73 N.M. 192, 386 P.2d 711. 
status. Delaney v. First Nat'l Bank, 1963-NMSC-160; 73 Both parents must join adoption application be- 
N.M. 192, 386 P.2d 711. fore child heir of both. — A child adopted does not 
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become the heir of both adopting parents unless both join Visitation rights of nonparent. — Former Sec- 

in the application. Dodson v. Ward, 1925-NMSC-046, 31 tion 40-7-52 NMSA 1978 did not limit the children's 

N.M, 54, 240 P. 991. court's authority to fashion a decree that is in the child's 
Child adopted by stepfather may not inherit from best interests and that includes, if appropriate, visitation 

natural paternal grandparent. — Where a child was rights for third parties with whom the child has close ties. 

adopted by her stepfather after her natural father's death, The primary purpose of that statute was to ensure that 

but before her natural paternal grandmother's death, the adopted children can inherit from their adoptive parents. 

adopted child could not inherit from her natural grand- In re Adoption of Francisco A., 1998-NMCA-144, 116 N.M. 

mother. Jn re Estate of Holt, 1981-NMSC-011, 95 N.M. 708, 866 P.2d 1175. 

412, 622 P.2d 1032. Am. Jur. 2d, A.L.R. and C.J.S. references. — 2 Am. 
Challenges to decree. — By statutorily placing a Jur. 2d Adoption § 171 et seq. 

definite time limitation for attacking adoption decrees, Adoption as precluding testamentary gift under natural 

the legislature intended to ensure that adopted children relative's will, 71 A.L.R.4th 374. 

were given status equal to that of children begotten by Postadoption visitation by natural. parent, 78 

marriage; therefore, father's motion for relief from judg- A.L.R.4th 218. 

ment filed five years after the final adoption decree Adopted child as within class named in deed or inter 

was entered was time-barred. In re Adoption of Webber, vivos trust instrument, 37 A.L.R.5th 237, 

1993-NMCA-099, 116 N.M. 47, 859 P.2d 1074. 2 C.J.S. Adoption of Persons §§ 140 to 154. 


32A-5-38. Birth certificates. 


A. Within thirty days after an adoption decree becomes final, the petitioner shall prepare an 
application for a’birth certificate in the new name of the adoptee, showing the petitioner as the 
adoptee's parent, and shall provide ne application to the clerk of the court. The petitioner shall 
forward the application: 

(1)° for a person born in the United States, to the aippeuRHate vital statistics office of the 
place, if known, where the adoptee was born; or 

(2) for all other persons, to the state registrar of vital statistics. In the case of the adoption 
of a person born outside the United States, if requested by the petitioner, the court shall make 
findings, based on evidence from the petitioner and other reliable state or federal sources, on the 
date and place of birth of the adoptee. These findings shall be certified by the court and included 
with the application for a birth certificate. 

B. The state registrar of vital statistics shall prepare a birth record in the new name of the 
adoptee in accordance with the vital statistics laws, but subject to the requirements of the Adop- 
tion Act as to the confidentiality of adoption records. 


History: 1978 Comp., § 32A-5-38, enacted by Laws The 2005 amendment, effective June 17, 2005, in Sub- 
1993, ch. 77, § 165; 2005, ch. 189, § 70. section A, changed "clerk of the court" to "petitioner". 
Cross references. — For new birth certificates follow- 
ing adoption, legitimation and paternity determination, 
see 24-14-17 NMSA 1978. 


32A-5-39. Recognition of foreign decrees. 


A. Every decree or order of adoption terminating the parent-child relationship or establishing 
the relationship of parent and child by adoption entered by a court or other entity in another coun- 
try acting pursuant to that country's law or pursuant.to any convention or treaty or intercountry 
adoption that the United States has ratified shall be recognized in this state, so that the rights and 
obligations of the parties as to matters within the jurisdiction of this state shall be determined as 
though the decree or order of adoption were issued by the courts of this state. 

B.A convention adoption in a foreign country that is certified by the United States secretary of 
state shall be recognized as a final adoption in this state. 


History: 1978°Comp., § 32A-5-39, enacted by Laws The 2003 amendment, effective July 1, 2003, inserted 


1993, ch. 77, § 166; 2003, ch, 294, § 6; 2003, ch. 321, § 6; the Subsection A designation and added Subsection B. 
2005, ch. 189, § 71. Laws 2008, ch. 294, § 6 and Laws 2003, ch. 321, § 6 en- 

The 2005 amendment, effective June 17, 2005, pro- acted identical amendments to this section. The section 
vided that every decree or order of adoption entered by a was set out as amended by Laws 2003, ch. 321, § 6. See 
court or other entity in another country pursuant to that 12-1-8 NMSA 1978. 


country's law or any convention or treaty or intercountry 
adoption that the United States has ratified shall be rec- 
ognized in New Mexico. 
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32A-5-39.1. Application of the federal Intercountry Adoption Act. 


The protections and requirements set forth in the federal Intercountry se ca Act apply to all 
pananenings involving a convention adoption. 


History: Laws 2008, ch. 294, § 7 and Laws 2003, ch. Duplicate laws. — Laws 2003, ch. 294, § 7, and Laws 


321, § 7. 2003, ch. 321, § 7, enacted identical sections of law, ef- 
Cross references. —. For the Intercountry Adoption fective July 1, 2003. Both were compiled as 32A-5- 39. 1 
Act, see 42 U.S.C, § 14901 et seq. NMSA 1978. See 12-1-8 NMSA 1978. 


32A-5-40. Post-decree of adoption access to records. 


A. After the decree of adoption has been entered, all court files containing records of judicial 
proceedings conducted pursuant to the provisions of the Adoption Act and records submitted to 
the court in the proceedings shall be kept in separate locked files withheld from public inspection. 
Upon application to the clerk of the court, the records shall be open to inspection by a former par- 
ent if the adoptee is eighteen years of age or older, by an adoptee if the adoptee is eighteen years of 
age or older at the time application is made for inspection, by the adoptive parent if the adoptee is 
under eighteen years of age at the time application is made for inspection, by the attorney of any 
party, by any agency that has exercised guardianship over or legal.custody of a child who was the 
adoptee in the particular proceeding, by the department or by an adoptee's sibling; provided that 
the identity of the former parents.and of the adoptee shall be kept confidential unless the former 
parents and the adoptee have consented to the release of identity. In the absence of consent to re- 
lease identity, the inspection shall be limited to the following nonidentifying information: 

(1) .the health and medical histories of the adoptee's biological parents; 

(2). the health and medical history of the adoptee; 

(3) the adoptee's general family background, including ancestral information, without 
name references or geographical designations; 

(4) physical descriptions;and . 

(5) . the length of time.the adoptee was in the care and custody of Pensena other than the 
petitioner. 

B. After the entry of the decree of adoption, at any time, a former parent may file with the 
court, with the placing, agency or with the department: 

(1) a’consent or refusal or an amended consent or refusal to be contacted; - 

(2) arelease of the former parent's identity to the adoptee if the adoptee is eighteen years 
of age or older or to the adoptive parent if the adoptee is under eighteen years of age; or 

(3) information regarding the former parent's location or changes in background informa- 


at 


tion. 

C. Any changes to post-adoption access to records referred to in Subsection B of aie section 
shall be filed with the court, the placing agency and the department. 

D. The consent or refusal referred: to in, Subsection. B of this. section shall be honored by the 
court, the placing agency or the department unless for good cause the court orders to the contrary. 

E. At any time, an adoptee'who is eighteen years of age or older may file with the court, a one 
ing agency or the department: 

(1) information regarding the adoptee's location; or 
(2) a consent or refusal regarding opening of the adoptee's adaption: file to. te adopts’ s 
former parents. 

F. If mutual authorizations for release of identifying information by the eetied are nce avail | 
able, an adoptee who is eighteen years of age or older, the biological parents if the adoptee is eigh- 
teen years of age or older or the adoptive parents if the adoptee is under the age of eighteen years 
may file a motion with the court to obtain the release of identifying information for good cause 
shown. When hearing the motion, the court shall give primary consideration to the best interests 
of the adoptee, but shall also give due consideration to the interests of the members of the adop- 
tee's former and adoptive families. In determining whether good cause exists for the release of 
identifying information, the court shall consider: . | 
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(1). the reason the information is sought; 


ADOPTIONS 
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(2) any procedure available for satisfying the petitioner's request without disclosing the 
name or identity of another individual, including appointment of a confidential intermediary to 
contact the individual and request specific information; 

(3) whether the individual about whom identifying information is sought is alive; 

(4) the preference, to the extent known, of the adoptee, the adoptive parents, the former 
parents and other members of the adoptee's former and adoptive families and the likely effect of 


disclosure on those individuals; 


(5) the age, maturity and expressed needs of the adoptee; 
(6) the report or recommendation of any individual appointed by the court to assess the 


request for identifying information; and 


(7) any other factor relevant to an assessment of whether the benefit to the adoptee of 
releasing the information sought will be greater than the benefit to any other individual of not 


releasing the information. 


History: 1978 Comp., § 32A-5-40, enacted by Laws 
1998, ch. 77, § 167; 1995, ch. 206, § 43; 1997, ch. 34, 
§ 18; 2005, ch. 189, § 72; 2022, ch. 41, § 68. 

The 2022 amendment, effective July 1, 2022, removed 
provisions related to Indian children which are now cov- 
ered by the Indian Family Protection Act; and deleted 
Subsections G and H. 

The 2005 amendment, effective June 17, 2005, added 
Subsection C to provide that any changes to post-adoption 


access to records shall be filed with the court, the placing 
agency and the department. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "by the department or by an adoptee' 8 sibling", for 
"or by the department" in the second sentence of the intro- 
ductory language in Subsection A, 

The 1995 amendment, effective July 1, 1995, added "a 
placing agency or the department" at the end of Subsec- 
tion D, and added Subsections F and G, 


32A-5-41. Appointment of confidential intermediary. 


A. The court may appoint a confidential intermediary to ascertain whether an individual is 
willing to be contacted, is willing to release his name or identity or is willing to meet or otherwise 
communicate about any condition that may affect the moving party's poe or mental health, 
upon petition to the court by: 

(1) an adoptee who is eighteen years of age or older; 

(2) an adoptive parent of an adoptee who is less than eighteen years of age; 

(3) an adoptee's former parent, when the adoptee is eighteen years of age or older; or 
(4) an adoptee's sibling. 

B. The confidential intermediary shall make a reasonable effort to determine if the individual 
whose identity is sought by the petitioner has filed a signed document authorizing or refusing to 
authorize the release of the individual's name or identity. 

~C. “When the confidential intermediary finds a signed authorization for a party to be contacted 
or for the release of identifying information, the intermediary shall release that information to 
the petitioner. Upon the petitioner's written request, the intermediary may assist the petitioner 
in locating the individual who authorized the release of identifying information, in ascertaining 
whether the individual is willing to meet or communicate with the petitioner and in facilitating a 
meeting or other communication. 

D.. When the confidential intermediary finds a signed refusal to authorize the release of iden- 
tifying information, the intermediary shall report this to the petitioner and the court and shall 
not attempt to locate or contact the individual who has refused to authorize contact or the release 
of identifying information. The petitioner may then withdraw the petition or request the release 
of identifying information for good cause shown, pursuant to the provisions of Section 32A-5-40 
NMSA 1978. 

E. When the confidential intermediary does not find any documents concerning the release 
of identifying information or if the intermediary finds a document indicating that an individual 
whose identity is sought by the petitioner is undecided about whether to release identifying infor- 
mation, the intermediary shall make a reasonable search for and discreetly contact the individual 
to ascertain whether the individual is willing to release information to the petitioner or willing to 
meet or communicate with the petitioner, whom the intermediary may describe to the individual 
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only in general, nonidentifying terms. When the individual consents in writing to the release of 
information, the intermediary shall release the information to the petitioner, and upon the mutual 
written request and consent of the petitioner and the individual, the intermediary shall facilitate 
a meeting or other communication between the petitioner and the individual. If the individual 
refuses to authorize the release of information sought by the petitioner, the intermediary shall 
report this to the petitioner and the court and the petitioner may withdraw the motion or file a mo- 
tion with the court for an order to release identifying information for good cause shown, pumsnang 
to provisions of Section 32A-5-40 NMSA 1978. 

F. When an individual sought by the confidential intermediary is deceased, the intermediary 
shall report this to the petitioner and the court and, upon the petitioner's request, the court shall 
determine on the basis of the factors listed in Section 32A-5-40 NMSA 1978 whether good cause 
exists to release identifying information about the individual to the petitioner. 

G. When an individual-sought by the confidential intermediary cannot be located within a 
year, the intermediary shall report this to the petitioner and the court. The court may authorize 
an additional search for a specified period of time or determine on the basis of the factors listed in 
Section 32A-5-40 NMSA 1978 whether good cause exists to release identifying information about 
the individual to the petitioner. 

H. A confidential intermediary may charge the petitioner for actual expenses incurred i in pro- 
viding a service requested under this section. Upon motion by the intermediary, the court may 
authorize a reasonable fee in addition to the expenses. 

I, Aconfidential intermediary shall complete training provided by the department or any other 
entity approved by the court and shall file an oath of confidentiality in every court in which the 
intermediary expects to serve. 

J. The confidential intermediary oath shall state: 

ea , signing under penalty of perjury, affirm that I have completed the 
requisite training for a eee intermediary in this state. 

I will not disclose to the petitioner, directly or indirectly, any identifying information in sealed 
records except under the conditions specified in this section. 

I will conduct a reasonable search for an individual being sought and make a discreet and con- 
fidential inquiry as to whether the individual consents to the release of identifying or medical 
information to the petitioner or. to meeting or communicating with the petitioner. I will report to 
the petitioner or the court the results of my search,and inquiry, along with any signed request or 
consent I receive from the individual. 

If the individual and the petitioner request and consent in writing to meet or communicate with 
each other, I will act in accordance with the instructions of the petitioner or the court to facilitate 
any meeting or communication between them. 

I will not charge or accept any fee for my services except for ea rrsamaeeee from the petitioner 
for actual expenses incurred in performing my services or as authorized by the court. 

I recognize that unauthorized release of information is a violation of the Adoption Act and sub- 
jects me to penalties pursuant to the provisions of Section 32A-5-42 NMSA 1978 and may subject 
me to being found in contempt of court with penalties, dismissal by the court and civil liability." 


History: 1978 Comp., § 32A-5-41, enacted by Laws The 1995 amendment, effective July. 1, 1995, substi- 
1998, ch. 77, § 168; 1995, ch. 206, § 44; 1997, ch. 34,§ tuted "32A-5-40" for "32-5-40" in Subsections D, E, F, and 
14, G, substituted "32A-5-42" for "82-5-42" in Subsection J, 


The 1997 amendment, effective July 1, 1997, added _ and made minor stylistic changes throughout the section:, 
Paragraph A(4) and made minor stylistic changes at the ; 
end of Paragraphs A(2) and A(3). 


32A-5-42. Penalties. 


A. Any person nthe than an agency who, i in the regular course of business, selects ¢ an adop- 
tive family for a prospective adoptee or arranges for the selection is guilty of a misdemeanor and 
subject to imprisonment in the county jail for a definite term of less than one year or to the pay- 
ment of a fine of not more than one thousand dollars ($1,000), or to both, the penalties to be in the 
discretion of the judge, for each occurrence; provided, that the exchange of information between 
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persons regarding the existence of a potential adoptee or gaiegar miaintees family shall not be a 
violation of this section. 

B. Any person who violates any provision of the Aloptiork Act i is guilty of a misdemeanor and 
subject to imprisonment in the county jail for a definite term of less than one’year or to the pay- 
ment:of a fine of not more than one thousand dollars ($1,000), or Bott the Shey Me to be in the 
discretion of the judge, for each occurrence. 


Felons: 1978, Comp, §, 32A-5-42, enacted by Laws 
1998, ch. 77, § 169. 


32A-5-42.1. Unauthorized adoption facilitation; penalties. 


A. A person, other than a person described in Subsection C of this section, who knowingly or 
intentionally engages in adoption services with a person in this state for compensation is guilty 
of a misdemeanor and shall be sentenced in accordance with the provisions of Section 32A-5-42 
NMSA 1978. 

B. ‘A violation of this section constitutes an unfair or deceptive trade practice pursuant to the 
Unfair Practicés Act [Chapter 57, Article 12 NMSA 1978]. 

C. This section does not apply to the following persons: 

(1) the department, a person authorized to act on behalf of the department or a similar 
agency in another state; 

(2) an investigator or counselor; 

(3) an agency licensed pursuant to the laws of this state or another state that is providing 
an adoption service within that state to a parent, prospective, adoptive parent or a specific/and 
identified adoptee who resides in that state; 

(4) an attorney licensed to practice law in this state or in another state who is providing a 
legal service within and pursuant to the laws of that state to a parent, prospective adoptive parent 
or a specific and identified adoptee who resides in that state; 

(5) an agency facilitating the adoption of a foreign born child; ° 

'(6) an agency facilitating a new placement of a child following a disruption or termination 
of an adoption; or 

(7) a prospective adoptive parent or biological parent acting alone on the parent's own 
behalf. 


History: Laws 2012, ch. 28, § 4. 3. Emergency ‘clauses. — Laws 2012, ch. 28, § 6 con- 
tained an emergency clause and was approved on 
March 3,.2012. 


32A-5-42.2. Advertising adoption services; requirements; penalties. 


A. A person, other than a person described in Subsection E of this section, shall not advertise 
adoption services unless the advertisement includes the following statement: "WARNING: (IN- 
SERT NAME OF PERSON ADVERTISED) IS NOT ACCREDITED, CERTIFIED OR LICENSED 
TO PROVIDE ADOPTION SERVICES WITHIN NEW MEXICO.". If the advertisement isin print, 
the required statement shall be entirely in uppercase letters and in a print size no smaller than 
that generally,used in the advertisement. If the advertisement is spoken, the required statement 
shall be spoken at the same pace and volume as that generally used in the advertisement. 

B.. A person who. violates this section is guilty of a misdemeanor and shall-be besibancetid in ac- 
cordance with the provisions of Section 32A-5-42 NMSA 1978. 

C. A violation of this section constitutes an unfair or deceptive trade practice pursuant to the 
Unfair Practices Act [Chapter 57, Article 12 NMSA‘1978]. 

D.. For purposes of this section, "advertise" means to, communicate, ingens promote, induce or 
solicit by public media originating or distributed in New Mexico, including newspapers, periodi- 
cals, telephone book listings, outdoor advertising, radio, television or other electronic!media: 

E. This section does not apply to: 
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(1) the department or a person authorized to act on behalf of the department; 

(2) an agency licensed by the department; 

(3) an investigator or counselor; d 

(4) an attorney licensed in the state who advertises legal services relating tin arloptioeit or 

(5) a prospective adoptive parent who is acting alone on the prospective adoptive parent's 
own behalf and who has a current, approved pre-placement study as required by the department. 

F. An advertising, marketing or promotional medium that accepts and publishes or otherwise 

distributes in good faith an advertisement that does not meet the requirements ofthis section is 
not subject to civil or criminal penalties pursuant to this section. 


History: Laws 2012, ch. 28, § 5. Emergency clauses, — Laws 2012, ch. 28, § 6 con- 
tained an emergency clause and was approved on 
March 3, 2012. 


32A-5-43. Purpose of subsidized adoptions. 


It. is the purpose of Sections 32-5-43 [82A-5-43] through 32-5-45 [32A-5-45] NMSA 1978 to en- 
courage and promote the placement of children who are difficult to place in permanent homes 
through a subsidized program within the social services division of the department. 


History: 1978 Comp., § 32A-5-48, enacted by Laws 
1993, ch. 77, § 170. 


32A-5-44. Eligibility for subsidized adoptions. 


A. ..The social services division of the human services department.may make payments to adop- 
tive parents or to medical vendors on behalf of a child placed for adoption by the division or by an 
agency when the division determines that: 

(1) the child is difficult to place; and 

(2) the adoptive family is capable of providing the permanent family relationship needed 
by the child in all respects, except that the needs of the child are beyond the economic resources 
and ability of the family. 

B. As used in Sections 32A-5-43 through 32A-5- 45 NMSA 1978, a "difficult to place child" 
means a child who has a mental, physical or emotional disability or who is in special circum- 
stances by virtue of age, sibling relationship or racial background. 


History: 1978 Comp., § 32A-5-44, enacted by Laws The 2007 amendment, effective June 15, 2007, made 
1993, ch. 77, § 171; 2007, ch. 46, § 39. non-substantive language changes. 


32A-5-45. Administration of subsidized adoptions. 


A. The department shall promulgate all necessary regulations for the administration of the 
program of subsidized adoptions or placement with permanent guardians. 

B. Subsidy payments may include payments to vendors for medical and surgical expenses and 
payments to the adoptive parents or permanent guardians for maintenance and other costs inci- 
dental to the adoption, care, training and education of the child. The payments in any category of 
assistance‘shall not exceed the cost of providing the assistance in foster care. Payments shall not 
be made under this section after the ead reaches sg years of age, except as provided in 
Subsection C of this section. 

C.. Payments may extend until the child is venty-ontt years of age if 

(1) the child is enrolled in the medically fragile waiver program; or | 

(2) the adoption assistance agreement was in effect when the child was at least sixteen 
years of age and, when the child is at least eiginye years of age and under twenty-one years of 
age, the child:is: | 
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(a) completing secondary education or an educational program leading to an equiva- 

lent credential; , 
| (b) enrolled in an institution that provides post-secondary or vocational education; 

(c) participating in a program or activity designed to promote employment or remove 
barriers to employment; 

(d) employed for at least eighty hours per month; or 

(e) incapable of doing any of the activities described in Ronee ee (a) through (d) 
of this paragraph due to a medical or behavioral condition that is supported by regularly updated 
information in a transition plan as provided in the Fostering Connections Act [Chapter 32A, Ar- 
ticle 26 NMSA 1978]. 

D, Awritten agreement between the adoptive family or permanent guardians and the depart- 
ment shall precede the decree of adoption or permanent guardianship. The agreement shall in- 
corporate the terms and conditions of the subsidy plan based on the individual needs of the child 
within the permanent family. In cases of subsidies that continue for more than one year, there 
shall be an annual redetermination of the need for a subsidy. The department shall develop an ap- 
peal procedure whereby a permanent-family may contest a division determination to deny, reduce 
or terminate a subsidy. 


History: 1978 Comp., § 32A-5-45, enacted by Laws Subparagraph C(2)(e), after "activities described in", de- 
1993, ch. 77, § 172; 2005, ch. 189, § 73; 2019, ch. 149, leted "Paragraph (1) through (4) of this subsection" and 
§ 13; 2020, ch. 52, § 2. added "Subparagraphs (a) through (d) of this paragraph", 

The 2020 amendment, effective May 20, 2020, ex- and after "behavioral condition", deleted "and provides 
tended payments for subsidized adoptions until age 21 if evidence of the child's incapability, which evidence is sup- 
the child meets certain specified criteria; in Subsection B, ported by regularly updated information" and added "that 
after "the child reaches eighteen years of age, except", de- is supported by regularly updated information in a transi- 
leted "for a child who is enrolled in the medically fragile tion plan as provided in the Fostering Connections Act"; 
waiver program, in which case the payments may extend and deleted former Subsection D. 
until the child is twenty-one years of age.’ Payments shall The 2019 amendment, effective June 14, 2019, ex- 
be made pursuant to this section until a child reaches tended adoption assistance subsidy payments for certain 
twenty-one years of age if" and added "as provided in Sub- individuals; in Subsection B, after "the child is twenty-one 
section C of this section."; added new subsection designa- years of age.", added "Payments shall be made. pursuant 
tion "C." and redesignated former Subsection C as Sub- to this section until a child reaches twenty-one years of 
section D; in Subsection C, added "Payments may extend age if the adoption assistance agreement was in effect 
until the child is twenty-one years of age if", added new when the child was at least sixteen years of age and, be- 
Paragraph C(1) and new paragraph designation "(2)" and tween the ages of eighteen and twenty-one years of age, 
redesignated former Paragraphs (1) through (5) as Sub- the child:", and added new Paragraphs B(1) through B(5); 
paragraphs C(2)(a) through C(2)(e), respectively, in Para- and added new Subsection D, 
graph C(2), in the introductory clause, after "sixteen years The 2005 amendment, effective June 17, 2005, in Sub- 
of age and", deleted "between the ages of eighteen and" section B, provided that payments shall not be made after 
and added "when the child is at least eighteen years of the child reaches eighteen years of age, except for a child 
age and under", in Subparagraph C(2)(a), added "an edu- who is enrolled in a medically fragile waiver program, in 
cational" preceding "program", in Subparagraph C(2)(c), which case the payments may be extended until the child 
after "designed to promote", added "employment", and in is twenty-one years of act. 

ARTICLE 6 
Children's Mental Health and Developmental Disabilities 

Sec. Sec. 

32A-6-1. Repealed. A 32A-6-11.1. Repealed. 
32A-6-2. Repealed. 32A-6-12. Repealed. 
32A-6-3, Repealed. 32A-6-13. Repealed. 
32A-6-4, Repealed. 32A-6-14. Repealed. 
32A-6-5. Repealed. 32A-6-15. Repealed. 
32A-6-6. Repealed, 32A-6-16. Repealed. 
32A-6-7. Repealed. 32A-6-17, Repealed. 
32A-6-8, Repealed, 32A-6-18. Repealed. 
32A-6-9, Repealed, 32A-6-19. Repealed. 
32A-6-10. Repealed. 32A-6-20. Repealed. 
82A-6-10.1. Repealed. 32A-6-21. Repealed. 
382A-6-11. Repealed. 32A-6-22. Repealed. 
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32A-6-1 
32A-6-1. Repealed. 


Repeals. — Laws 2007, ch. 162, § 31 repealed 32A- 
6-1 NMSA 1978, as enacted by Laws 1995; ch. 207, § 1, 


32A-6-2. Repealed. 


Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6-2° 


NMSA 1978, as enacted by Laws 1995, ch. 207, § 2, effec- 
tive June 15, 2007. For provisions of former section, see 
the 2006 NMSA 1978 on NMOneSource.com. — 
Compiler's notes. — Laws 2007, ch. 46, § 40 amended 
this section and Laws 2007, ch, 162; § 81 repealed this 


32A-6-3. Repealed. 


Repeals. — Laws 2007, ch. 162, § 31 repealed 32A- 
6-8 NMSA 1978, as enacted by Laws 1995, ch. 207, § 3, 


32A-6-4. Repealed. 


Repeals. — Laws 2007, ch. 162, § 31 repealed 32A- 
6-4 NMSA 1978, as enacted’ by Laws 1995, ch. 207, § 4, 


32A-6-5. Repealed. 


Repeals. — Laws 2007,. ch. 162, § 31 repealed 32A- 
6-5 NMSA 1978, as enacted by Laws 1995, ch, 207, § 5, 


32A-6-6. Repealed. 


Repeals,.— Laws 2007, ch: 162, § 31 repealed 32A- 
6-6 NMSA 1978, as enacted by Laws 1995, ch. 207, § 6, 


32A-6-7, Repealed. 


Repeals, — Laws 2007, ch. 162, § 31 repealed 32A- 
6-7 NMSA 1978, as enacted by Laws 1995, ch. 207, § 7, 


32A-6-8. Repealed. 


Repeals. — Laws 2007, ch. 162; § 31 repealed 32A- 
6-8 NMSA 1978, as enacted by Laws 1995, ch. 207, § 8, 


32A-6-9. Repealed. 


Repeals. — Laws 2007, ch. 162, § 31 repealed 32A- 
6-9 NMSA 1978, as enacted by Laws 1995, ch. 207, § 9, 


32A-6-10. Repealed. 


Repeals. — Laws 2007, ch. 162, § 31 repealed 32A:6- 
10 NMSA 1978, as enacted by Laws 1995, ch, 207; § 10, 


32A-6-10.1. Repealed. 


Repeals. — Laws 1999, ch. 254, § 5 repealed 32A-6- 
10.1 NMSA 1978, as enacted by Laws 1995, ch. 207, § 11, 
relating to resource consultants for children placed in 
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—— 


7 


effective June 15, 2007. For provisions of former section, 


' see the 2006 NMSA 1978 on NMOneSource,com. 


section, Laws 2007, ch. 46, § 40, effective June 15, 2007, 
made non-substantive language changes. This section was 
repealed by Laws 2007, ch. 162, § 81. See 12-1-8 NMSA 
1978, P 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


& 


bffettive ae 15, 2007. For provisions of former section, 
see the 2006 NMSA 197 80 on NMOneSource.com. 


4 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource,com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. . 


residential treatment or habilitation programs, effective 
July 1, 1999. For provisions of former section, see the 1998 
NMSA 1978 NMOneSource.com. 
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32A-6-11 


32A-6-11. Repealed. 


Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 
11 NMSA 1978, as enacted by Laws 1995, ch. 207, § 12, 


32A-6-11.1. Repealed. 

Repeals. — Laws 2007, ch, 162, § 31 repealed 32A-6- 
11.1 NMSA 1978, as enacted by Laws 1995, ch. 207, § 13, 
32A-6-12. Repealed. 

Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 
12 NMSA 1978, as enacted by Laws 1995, ch. 207, § 14, 
32A-6-13. Repealed. 

Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 
13 NMSA 1978, as enacted by Laws 1995, ch. 207, § 15, 
32A-6-14. Repealed. 

Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 
14 NMSA 1978, as enacted by Laws 1995, ch. 207, § 16, 


32A-6-15. Repealed. 

Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 
15 NMSA 1978, as enacted by Laws 1995, ch. 207, § 17, 
32A-6-16. Repealed. 

Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 
16 NMSA 1978, as enacted by Laws 1995, ch. 207, § 18, 
32A-6-17. Repealed. 

Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 
17 NMSA 1978, as enacted by Laws 1995, ch. 207, § 19, 
32A-6-18. Repealed. 


Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 
18 NMSA 1978, as enacted by Laws 1995, ch. 207, § 20, 


32A-6-19. Repealed. 
Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 


19 NMSA 1978, as enacted by Laws 1995, ch. 207, § 21, 


32A-6-20. Repealed. 


Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 
20 NMSA 1978, as enacted by Laws 1995, ch. 207, § 22, 


32A-6-21. Repealed. 


Repeals. — Laws 2007, ch. 162, § 31 repealed 32A-6- 
21 NMSA 1978, as enacted by Laws 1995, ch. 207, § 23, 


CHILDREN'S MENTAL HEALTH AND DEVELOPMENTAL DISABILITIES 


32A-6-21 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


_ effective June 15, 2007. For provisions of former section, 
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effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 
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32A-6-22 


CHILDREN'S CODE’ 


32A-6-22. Repealed. 


Repeals, — Laws 2007, ch. 162, $31 repealed 32A-6- 
22 NMSA 1978, as enacted by Laws 1995, ch. 207, § 24, 


ARTICLE 6A 
Children's Mental Health and Developmental Disabilities 


Sec. 

32A-6A-1. Short title. 

32A-6A-2, Purposes. 

32A-6A-3, Scope. 

382A-6A-4, Definitions. 

32A-6A-5,. Competence. 

32A-6A-6, Rights related to treatment and habilitation; 
scope. 

32A-6A-7. Right to individualized treatment or habilita- 
tion services and plan. 

32A-6A-8. Special rules applicable to aversive interven- 
tion. 

32A-6A-9. Restraint, generally. 

32A-6A-10. Physical restraint and seclusion. 

32A-6A-11, Training required for a professional who 
uses restraint or seclusion. 

32A-6A-12.. Personal rights of a child in an out-of-home 
treatment or habilitation program; scope. 

32A-6A-13. Legal representation of children. 

382A-6A-14. Consent for services; children under fourteen 
years of age. 

32A-6A-15. Consent for services; children fourteen years 
of age or older. 

32A-6A-16. Consent for services; determination of capacity 


for children fourteen years of age or older, 


32A-6A-1. Short title. 


This act [32A-6A-1 to 32A-6A-30 NMSA 1978] may be cited as the “Children’ 8 Mental Health 
and Developmental Disabilities Act". 


History: Laws 2007, ch. 162, § 1. 
Cross references. — For Adult Mental Health and 
Developmental Disabilities Code, see 43-1-2 NMSA 1978, 


32A-6A-2 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


Sec. 


32A-6A-17. 
32A-6A-18. 
32A-6A-19, 


32A-GA-20. 
32A-6A-21. 


32A-6A-22. 
32A-6A-23. 


32A-6A-24. 
32A-6A-25. 
32A-6A-26. 
32A-6A-27. 
32A-6A-28. 
32A-6A-29, 


32A-6A-30. 


Treatment guardianship proceedings. 

Individual instructions. 

Emergency mental health evaluation and 
care. 

Consent to placement in a residential treat- 
ment or habilitation program; children 
younger than fourteen years of age. 

Voluntary residential treatment or habilita- 
tion for children fourteen years of age £ or 
older. .. 

Involuntary residential treatment. 

Liability of persons providing treatment or 
habilitation services, 

Disclosure of information. 

Special commissioner. 

Transportation. 

Violation of a child's righta. 

Cost of care. 

Recognition of tribal court involuntary place- 
ment orders. 

Rules. 


ANNOTATIONS 


Law reviews. — For article, "Treating Children Under 


For provisions of the 1995 Children's Mental Health 
and Developmental Disabilities Act, see the 2006 NMSA 
1978 (82A-6-1) on NMOneSource.com. 

Effective dates. — Laws 2007, ch. 162 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


32A-6A-2. Purposes. 


the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev. 279 (1980). 

For article, "Child Welfare Under the Indian Child Wel- 
fare Act of 1978: A New Mexico Focus," see 10 N.M.L. Rev. 
413 (1980). 

For article, "Habeas Corpus in New Mexico," 
N.M.L. Rev. 291 (1981). 


see 11 


a 


The purposes of the Children's Mental Health and Developmental Disabilities Act are to: 
A. provide children with access to appropriate assessments, services and treatment; 
B. provide children access to a continuum of services to address their habilitation and treat- 


ment needs; 


C. provide children with access to services for identification, prevention and HRtePven tion for 


developmental and mental health needs; 


D. promote delivery of services in a culturally appropriate, responsive and respectful manner; 
E. protect the substantive and procedural rights of children regardless of service setting; and 
F. encourage support for family as critical members of the treatment or habilitation team 


whenever clinically appropriate, 
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32A-6A-3 CHILDREN'S MENTAL HEALTH AND DEVELOPMENTAL DISABILITIES 32A-6A-4 


History: Laws 2007, ch. 162, § 2, ‘© IV,§ 28, was effective June 15, 2007, 90 days after the 
Effective dates, — Laws 2007, ch, 162 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-6A-3. Scope. 


The provisions of the Children's Mental Health and Developmental Disabilities Act. shall apply 
to all children in New Mexico except as otherwise set forth in the Children's Code [32A-1-1 NMSA 
1978]. 


History: Laws 2007, ch. 162, § 3. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 162 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-6A-4. Definitions. 


As used in the Children's Mental Health and Developmental Disabilities Act: 

A. “aversive intervention" means any device or intervention, consequences or procedure in- 
tended to cause pain or unpleasant sensations, including interventions causing physical pain, tis- 
sue damage, physical illness or injury; electric shock; isolation; forced exercise; withholding of food, 
water or sleep; humiliation; water mist; noxious taste, smell or skin agents; and over-correction; 

B. "behavioral health services" means a comprehensive array of professional and ancillary 
services for the treatment, habilitation, prevention and identification of mental illnesses, behav- 
ioral symptoms associated with developmental disabilities, substance abuse disorders and trauma 
spectrum disorders; 

C. "capacity" means a child's ability to: 

(1) understand and appreciate the nature and consequences of proposed health care, in- 
cluding its significant benefits, risks and alternatives to proposed health care; and 
(2) make and communicate an informed health care decision; 

D. "chemical restraint" means a medication that is not standard treatment for the patient's 
medical or psychiatric condition that is used to control behavior or to restrict a patient's freedom 
of movement; 

E. "child" means a person who is a minor; 

F. "clinician" means a person whose licensure allows the person to make independent clinical 
decisions, including a physician, licensed psychologist, psychiatric nurse practitioner, licensed in- 
dependent social worker, licensed marriage and family therapist and licensed professional clinical 
counselor; 

G. "continuum of services" means a comprehensive array of emergency, outpatient, intermedi- 
ate and inpatient services and care, including screening, early identification, diagnostic evalua- 
tion, medical, psychiatric, psychological and social service care, habilitation, education, training, 
vocational rehabilitation and career counseling; 

H. "developmental disability" means a severe chronic disability that: 
| (1) is attributable to a mental or physical impairment or a combination of mental or physi- 
cal impairments; 

(2) is manifested before a person reaches twenty-two years of age; 
(8) is expected to continue indefinitely; 
(4) results in substantial functional limitations 1 in three or more of the following areas of 
major life activities: 

(a) self-care; 

(b) receptive and expressive language; 

(c) learning; 

(d) mobility; 

(e) self-direction; ' 

(f) capacity for independent living; or ’ 

(g) economic self-sufficiency; and 
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32A-6A-4 CHILDREN'S CODE © 32A-6A-4 


(5) reflects a person's need for a combination and sequence of special, interdisciplinary or 
other supports and services that are of lifelong or extended duration that are individually planned 
or coordinated; 

I. "evaluation facility" means a community tientel health or developmental disability program, 
a medical facility having psychiatric or developmental disability services available or, if none of 
the foregoing is reasonably available or appropriate, the office of a licensed physician or a licensed 
psychologist, any of which shall be capable of performing a mental status examination adequate to 
determine the need for appropriate treatment, including possible involuntary treatment; 

J. "family" means persons with a kinship relationship to a child, including the relationship that 
exists between a child and a biological or adoptive parent, relative of the child, a step-parent, a god- 
parent, a member of the child's tribe or clan or an adult with whom the child has a significant bond; 

K. "“habilitation" means services, including behavioral health services based on evaluation of 
the child, that are aimed at assisting the child to prevent, correct or ameliorate a developmental 
disability. The purpose of habilitation is to enable the child to attain, maintain or regain maximum 
functioning or independence. "Habilitation" includes programs of formal, structured education 
and treatment and rehabilitation services; 

L. "individual instruction" means a child's direction concerning a mental health treatment de- 
cision for the child, made while the child has capacity and is fourteen years of age or older, which 
is to be implemented when the child has been determined to lack capacity; 

M. "least restrictive means principle" means the conditions of habilitation or treatment for the 
child, separately and in combination that: 

(1) _are no more harsh, hazardous or intrusive than necessary to achieve acceptable treat- 
ment objectives for the child; 

(2) involve no restrictions on physical movement and no requirement for residential care, 
except as reasonably necessary for the administration of treatment or for the protection of the 
child or others from physical injury; and 

(3) are conducted at the suitable available facility closest to the child's place of residence; . 

N. "legal custodian" means a biological or adoptive parent of a child unless legal custody has 
been vested in a person, department or agency and also includes a person appointed by an unex- 
pired power of attorney; 

O. "licensed psychologist" means a person who holds a current license as a psychologist issued 
by the New Mexico state board of psychologist examiners; 

P. "likelihood of serious harm to self" means that it is more likely than not that in the near fu- 
ture a child will attempt to commit suicide or will cause serious bodily harm to the child by violent 
or other self-destructive means, as evidenced by behavior causing, attempting or threatening such 
harm, which behavior gives rise to a reasonable fear of such harm from the child; . 

Q, "likelihood of serious harm to others" means that it is more likely than not that in the near 
future the child will inflict serious bodily harm on another person or commit a criminal sexual 
offense, as evidenced by behavior causing, attempting or threatening such harm, which behavior 
gives rise to a reasonable fear of such harm from the child; 

R. "mechanical restraint" means any device or material attached or adjacent. to the child's 
body that restricts freedom of movement or normal access to any portion of the child's body and 
that the child cannot easily remove but does not include mechanical supports or protective devices; 

S. "mechanical support" means a device used to achieve proper body.position, designed by a 
physical therapist and approved by a physician or designed by an occupational therapist, such as 
braces, standers or gait belts, but not including protective devices; 

T. "medically necessary services" means clinical and rehabilitative physical, mental or behav- 
ioral health services that are: | 

(1) essential to prevent, diagnose or treat medical conditions or are essential to enable the 
child to attain, maintain or regain functional capacity; 

(2) delivered in the amount, duration, scope and setting that is clinically appropriate to 
the specific physical, mental and behavioral health care needs of the child; 

(3) provided within professionally accepted standards of practice and national guidelines; and 

(4) -required to meet the physical, mental and behavioral health needs of the child and are 
not primarily for the convenience of the child, provider or payer; 
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32A-6A-5 CHILDREN'S MENTAL HEALTH AND DEVELOPMENTAL DISABILITIES 32A-6A-5 


U. "mental disorder" means a substantial disorder of the child's emotional processes, thought 
or cognition, not including a developmental disability, that impairs the child's: 

(1) functional ability to act in developmentally and age- appropriate ways in any life do- 
main; 

(2) judgment; 

(3) behavior; and 

(4) capacity to recognize reality; 

V. "mental health or developmental disabilities professional" means a person who by training 
or experience is qualified to work with persons with mental disorders or developmental disabilities; 

W. “out-of-home treatment or habilitation program" means an out-of-home residential program 
that provides twenty-four-hour care and supervision to children with the primary purpose of provid- 
ing treatment or habilitation to children. "Out-of-home treatment or habilitation program" includes, 
but is not limited to, treatment foster care, group homes, psychiatric hospitals, psychiatric residential 
treatment facilities and non-medical and community-based residential treatment centers; 

X. "parent" means a biological or adoptive parent of a child whose parental rights have not 
been terminated; 

Y. "physical restraint" means the use of physical force without the use of any device or mate- 
rial that restricts the free movement of all or a portion of a child's body; 

Z. "protective devices" means helmets, safety goggles or glasses, guards, mitts, gloves, pads and 
other common safety devices that are normally used or recommended for use by persons without 
disabilities while engaged in a sport or occupation or during transportation; 

AA. "residential treatment or habilitation program" means diagnosis, evaluation, care, treat- 
ment or habilitation rendered inside or on the premises of a mental health or developmental dis- 
abilities facility, hospital, clinic, institution, supervisory residence or nursing home when the child 
resides on the premises and where one or more of the following measures is available for use: 

(1) a mechanical device to restrain or restrict the child's movement; 

(2) a.secure seclusion area from which the child is unable to exit voluntarily; 

(8) a facility or program designed for the purpose of restricting the child's ability to exit 
voluntarily; and 

(4) the involuntary emergency administration of psychotropic medication; 

BB. "restraint" means the use of a physical, chemical or mechanical restraint; 

CC. "seclusion" means the confinement of a child alone in a room from which the child is physi- 
cally prevented from leaving; 

DD. "treatment" means provision of behavioral health services based on evaluation of the 
child, aimed at assisting the child to prevent, correct or ameliorate a mental disorder. The purpose 
of treatment is to enable the child to attain, maintain or regain maximum functioning; 

EE, "treatment team" means a team consisting of the child, the child's parents unless parental 
rights have specifically been limited pursuant to an order of a court, legal custodian, guardian ad 
litem, treatment guardian, clinician and any other professionals involved in treatment of the child, 
other members of the child's family, if requested by the child, and the child's attorney if requested 
by the child, unless in the professional judgment of the treating clinician for reasons of safety or 
therapy one or more members should be excluded from participation in the treatment team; and 

FF. "treatment plan" means an individualized plan developed by a treatment team based on 
assessed strengths and needs of the child and family. | 


History: Laws 2007, ch. 162, § 4; 2008, ch. 75, § 1. facilities and non-medical and community-based residen- 

The 2008 amendment, effective May 14, 2008, added tial treatment centers; and in Subsection Y, eliminated 
Subsections S and Z; in Subsection W, provided that the the exclusions of holding a child to calm or comfort the 
"out-of-home treatment or habilitation program" includes child, holding a child's arm or hand to escort the child to 
psychiatric hospitals, psychiatric residential treatment safety, and intervening in a physical fight. 


32A-6A-5. Competence. 


The fact that a child has received treatment or habilitation services or has been accepted at or 
admitted to a hospital or institutional facility shall not constitute a sufficient basis for a finding of 
incompetence or the denial of a right or benefit of any nature that the child would otherwise have. 
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32A-6A-6 


History: Laws 2007, ch, 162, § 5. 


Cross references. — For competence applicable to ;. 
the Adult Mental Health and Developmental Disabilities 


Code, see 43-1-5 NMSA 1978. 
For provisions of the 1995 Children's Mental Health 
and Developmental Disabilities Act, relating to legal 


CHILDREN'S CODE 


32A-6A-7 


representation of children, see the 2006 NMSA 1978 (32A- 


6-4) on NMOneSource.com. 


Effective dates. — Laws 2007, ch. 162 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


32A-6A-6. Rights related to treatment and habilitation; scope. 


The rights set forth in the Children's Mental Health and Developmental Disabilities Act shall 
apply to a child who is physically present and receiving treatment or habilitation services in New 
Mexico. A child who receives treatment or habilitation services shall have rights with respect to 
such treatment or habilitation, regardless of where services are provided. ) 


History: Laws 2007, ch. 162, § 6. 

Cross references, — For right to treatment rato 
to the Adult Mental Health and Developmental Disabili- 
ties Code, see 43-1-7 NMSA 1978. 

For right to habilitation applicable to the Adult Mental 
Health and Developmental Disabilities Code, see 43-1-8 


For provisions of the 1995 Children's Mental Health 
and Developmental Disabilities Act, relating to treatment 
and habilitation, see the 2006 NMSA 1978 (32A-6-8 and 
32A-6-9) on NMOneSource.com. 

Effective dates. — Laws 2007, ch. 162 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


NMSA 1978. IV, § 23, was effective June 15, 2007, 90 days after the 


adjournment of the legislature. 


32A-6A-7. Right to individualized treatment or habilitation services 
and plan. 


A. Achild receiving mental health or habilitation services shall have the right to prompt treat- 
ment and habilitation pursuant to an individualized treatment plan and consistent with the least 
restrictive means principle. 

B. A preliminary treatment plan shall be prepared within seven days of initial provision of 
mental health or habilitation services. 

C, An individualized treatment or habilitation plan shall be prepared within twenty-one days 
of the provision of mental health or habilitation services. 

D.._ The individualized treatment or habilitation plan shall be developed by the child's treat- 
ment team. The child and the child's legal custodian and parent shall, to the maximum extent 
possible, be involved in the preparation of the child's individualized treatment or habilitation plan. 

E. An individualized treatment or habilitation plan shall include: 

(1) astatement of the nature of the specific problem and the specific needs of the child; 

(2) a statement of the least restrictive conditions necessary to achieve the purposes of 
treatment or habilitation; 

(3). a description of intermediate and long-range goals, with the projected timetable for 
their attainment; 

(4). a statement and rationale for the plan of treatment or habilitation for achieving these 
intermediate and long-range goals; 

(5) specification of staff responsibility and a description of the proposed staff involvement 
with the child in order to attain these goals; 

(6) criteria for release to less restrictive settings for treatment or habilitation, criteria for 
discharge and a projected date for discharge; and 

(7). provision for access to cultural practices and traditional treatments in accordance with 
the child's assessed needs, and for an Indian child, culturally competent placement, treatment and 
practices and, after appropriate consent, tribal consultation. 

F. A treatment or habilitation plan for a child in an out-of-home treatment or habilitation pro- 
gram shall be based on documented assessments that may include assessments of mental status; 
intellectual function; psychological status, including the use of psychological testing; psychiatric 
evaluation and medication; education, vocation, psychosocial assessment, physical status and the 
child's cultural needs. 
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32A-6A-8 CHILDREN'S MENTAL HEALTH AND DEVELOPMENTAL DISABILITIES 32A-6A-9 
G. The child's progress in attaining the goals and objectives set forth in the individualized 
treatment or habilitation plan shall be monitored and noted in the child's records, and revisions in 


the plan may be made as circumstances require. The members of the child's treatment team shall 


be informed of major changes and shall have the opportunity to participate in decisions. 


History: Laws 2007, ch. 162, § 7. 

Cross references. — For individualized treatment or 
habilitation plans applicable to the Adult Mental Health 
and Developmental Disabilities Code, see 43-1-9 NMSA 
1978. 

For provisions of the 1995 Children's Mental Health and 


treatment and habilitation plans, see the 2006 NMSA 
1978 (32A-6-10) on NMOneSource.com. 

Effective dates. — Laws 2007, ch. 162 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


Developmental Disabilities Act, relating to individualized 


32A-6A-8. Special rules applicable to aversive intervention. 


A. An intervention expressly listed in the "aversive intervention" definition in Section 4 [382A- 
6A-4 NMSA 1978] of the Children's Mental Health and Developmental Disabilities Act is prohib- 
ited. 

B. A treatment plan containing an aversive intervention not specifically listed in Section 4 of 
the Children's Mental Health and Developmental Disabilities Act shall be submitted to the hu- 
man rights committee of the department of health in advance of a meeting, except in emergency 
situations. The human rights committee shall review the plan along with the following additional 
information as available: 

(1) baseline or base rate data; 

(2) review of the child's current situation and environment; 

(3) the child's history, including previous interventions and results; 

(4) the possible adverse effects, if any, of the proposed treatment plan; 

(5) success and failure criteria for discontinuing the proposed aversive intervention; ard 
(6) a written evaluation by the clinician proposing the treatment plan or the intervention. 

C. The human rights committee of the department of health shall not approve an intervention 
specifically listed in the definition of "aversive intervention" in Section 4 of the Children's Mental 
Health and Developmental Disabilities Act. 

D.’ An invitation to participate in the review shall be extended to the child, the child's legal cus- 
todian, the clinician and any other mental health or developmental disability professional who has 
proposed the treatment. A written or oral presentation shall be made to the human rights commis- 
sion by the mental health or developmental disability professional proposing the treatment. 

E. The results of the human rights committee of the department of health review shall be re- 
ported to the clinician, the child and the child's legal custodian within three working days. 

F. The department shall work in collaboration with the department of health to promulgate 
rules for implementing a human rights committee pursuant to this section. 


History: Laws 2007, ch, 162, § 8. 
Effective dates, — Laws 2007, ch. 162, contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 28, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


32A-6A-9. Restraint, generally. 


A. Nothing in this section shall be interpreted to diminish the rights and protections accorded 
to children in hospitals or psychiatric residential treatment or habilitation facilities as provided 
by federal law and regulation. 

B. Restraint and seclusion as provided for in this section is not considered treatment. It is an 
emergency intervention to be used only until the emergency ceases. 

C. Nothing in this section shall prohibit the use of: 

(1) mechanical supports or protective devices; 
(2) a medical restraint prescribed by a physician or dentist as a health-related protective 
measure during the conduct of a specific medical, surgical or dental procedure; and 
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32A-6A-10 CHILDREN'S CODE . 82A-6A-10 


(3) » holding a child for a very short period of time without undue force to calm or comfort 
the child or holding a child's hand to escort the child safely from one area to partiality 


History: Laws 2007, ch. 162, § 9; 2008, ch. 75, § 2. : The 2008 amendment, offscliyns May 14, 2008, added 
Subsections A and B and Paragraphs (1) and (8) of Sub- 
section C, 


32A-6A-10. Physical restraint and seclusion. 


A. When providing any treatment or habilitation, physical restraint and seclusion shall not be 
used unless an emergency situation arises in which it is necessary to protect'a child or another 
from imminent, serious physical harm or unless another less intrusive, nonphysical intervention 
has failed or been determined ineffective. 

B. A treatment and habilitation program shall provide a child and the child's legal custodian 
with a copy of the policies and procedures governing the use of restraint and seclusion. 

C. When a child is in a restraint.or in seclusion, the mental health or developmental disabili- 
ties professional shall document: 

(1)... any less intrusive inicecseuaithis that were attempted or determined to be i inaippropri- 
ate prior to the incident; 

(2) the precipitating event ee preceding the behavior that saeryae the use of 
restraint or seclusion; 

(3) the behavior that {abe Mee he use of a restraint c or seclusion; 

(4) the names of the mental health or developmental disabilities profitémioral i Ah 
served the behavior that prompted the use of restraint. or seclusion; 

(5) the names of the staff members implementing and monitoring the use of restraint or 
seclusion; and 

(6) adescription of the restraint or wt incident, ‘atlasciate the type and length of the 
use of restraint or seclusion, the child's behavior during and reaction to the restraint or seclusion 
and the name of the supervisor informed of the use,of restraint or seclusion. 

D... The documentation shall be maintained in the child's medical, mental health or educational 
record and available for inspection by the child's legal custodian. 

E. | The child's legal custodian shall be notified immediately after each time oéetreint or seclu- 
sion is used. If the legal custodian is not reasonably available, the mental health or developmental 
disability professional shall document all attempts to notify the legal custodian and shall send. 
written notification within one business day. 

F. After an incident of restraint or seclusion, the mental health or developmental disabilities 
professional involved in the incident, shall conduct a debriefing with the child in which the precipi- 
tating event, unsafe behavior and preventive measures are reviewed with the intent of reducing or 
eliminating the need for future restraint or seclusion. The debriefing shall be documented in the 
child's record and incorporated into the next treatment plan review. 

G.. As promptly as possible, but under no circumstances later than five calendar days after a 
child has been subject to restraint or seclusion, the treatment team shall meet to review the inci- 
dent and revise the treatment plan as appropriate. The treatment team shall identify any known 
triggers to the behavior that necessitated the use of restraint or seclusion and recommend preven- 
tive measures that may be used to calm the child and eliminate the need for restraint or seclusion. 
In a subsequent review of the treatment plan, the treatment team shall review the success or fail- 
ure of preventive measures and revise the plan, if necessary, based on such review. 

H: Physical restraint shall be applied’ only by a mental health or ‘gene sade disabilities 
professional trained in the appropriate use of physical restraint. 

I. In applying physical restraint, a:mental health or developmental disabilities professional 
shall use only reasonable force as is necessary to oe the child or other dieses from imminent 
and serious physical harm. 

J. Seclusion shall be applied only by mental health or ,developrasntal disabilities professionals 
who are trained in the appropriate use of‘seclusion. 

K. Ata minimum, a room used for seclusion shall: 
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(1) be free of objects and fixtures with which a child could self-inflict bodily harm; 

(2) »provide the mental health or.developmental disabilities professional an adequate and 
continuous view of the child from an adjacent area; and 

(3) provide adequate lighting and ventilation. 

L.. During the seclusion of a child, the mental health or developmental disabilities professional 

shall: 
~ (1). view the child placed in sedlusion at all times; and 
(2) provide the child placed in seclusion with: 
(a) an explanation of the behavior that resulted in the deleted: and 
(b) instructions on the behavior required to return to the environment. 

M. » At a minimum, a mental health or developmental ennai professional shall reassess a 
child in restraint or seclusion every thirty minutes. 

N. »The.use of a mechanical restraint is prohibited in a mental health and developmental dis- 
ability treatment:setting unless the treatment setting is a hospital that is licensed and certified by 
and meets the requirements of the joint commission for the accreditation of health care organiza- 
tions or a facility created pursuant to the Adolescent Treatment Hospital Act [23-9-1 NMSA 1978]: 

O. -This section does not prohibit a mental health or developmental disabilities professional 
from using a mechanical support or protective device: 

(1) . as prescribed by a health professional; or 
(2) for a child with a disability, in accordance with a written tnéiitmenit plan, including feat 
not limited to a school individualized education plan or behavior,intervention plan. 


History: Laws 2007, ch. 162, § 10; 2008, ch. 1, § 3. in an emergency situation; and in Subsection N, permitted 


The 2008 amendment, effective May 14, 2008, in Sub- mechanical restraint in a hospital that is licensed or in 
section A, eliminated the qualification that Subsection A a facility created pursuant to the Adolescent Treatment 
applies to mental health or developmental disability set- Hospital Act. 


tings and added authority to use restraint and seclusion 


32A-6A- 11. Training required for a professional who uses restraint or 
seclusion. 


A mental health or developmental disabilities professional who administers restraint or seclu- 
sion shall receive training in current professionally accepted practices and standards regarding: 
A. positive behavior interventions strategies and supports; 
B. functional behavior assessment and behavior mberwerition planning; 
C.” prevention of self-injurious behaviors; 
D. methods for identifying and defusing potentially dangerous behavior; and 
E. restraint and seclusion, to the extent that each may be used in the treatment setting, 


History: Laws 2007, ch. 162, § 11. IV, § 23, was effective June 15, 2007, 90 Saye after the 
Effective dates: — Laws 2007, ch. 162 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-6A-12. Personal ripnits of a child in an diit-ap-orse4 Hreutriont or 
7 habilitation program; scope. 


SAV A child i in/an out-of-home treatment or habilitation program shall have, in addition to other 
rights set forth in the Children's Mental Health and Developmental Disabilities Act, the right to: 

(1) beplaced in a manner consistent with the least restrictive means principle; 

(2) have access to the state's designated protection and advocacy system and access to an 
attorney of the child's choice, provided that the child is not entitled to appointment of an attorney 
at public expense, except as otherwise provided in Subsection C of Section 32A-6A-13 NMSA 1978; 

(3) “receive visitors of the child's own choosing on a daily basis, subject to restrictions 
imposed in the best interests’ of the child by the child's clinician for good cause. Hours during 
which visitors may be received shall be limited only in the interest of effective treatment and the 
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reasonable efficiency of the program and shall be sufficiently flexible to accommodate the individ- 
ual needs of the child and the child's visitors. Notwithstanding the provisions of this subsection, 
each child has the right to receive visits from the child's attorney; physician; physician assistant, 
advanced practice registered nurse or certified nurse-midwife working within that person's scope 
of practice; psychologist; clergy; guardian ad litem; or representatives from the state's protection 
and advocacy system or children, youth and families department in private at any reasonable 
time, irrespective of visiting hours, provided the visitor shows ie pts cause for visiting at 
times other than normal visiting hours; 

(4) have writing materials and postage stamps reasonably sided for the child's use in 
writing letters and other communications. Reasonable assistance shall be provided for writing, 
addressing and posting letters and other documents upon request. The child has the right to send 
and receive sealed and uncensored mail. The child has the right to reasonable private access to 
telephones, and, in cases of personal emergencies when other means of communication are not 
satisfactory, the child shall be afforded reasonable use of long distance calls; provided that for 
other than mail or telephone calls:to a court; an attorney; a physician; a physician assistant, ad- 
vanced practice registered nurse or certified nurse-midwife working within that person's scope of 
practice; a psychologist; clergy; a guardian ad litem; a representative from the state's protection 
and advocacy system; or a social worker, mailing or telephone privileges may be restricted by the 
child's clinician for good cause shown. A child who is indigent shall be POSeLtICt writing, postage 
and telephone facilities without charge; 

(5) reasonable access to a legal'custodian and a family sHamber through wibitation) video- 
conferencing, telephone access and opportunity to send and receive mail. In-person visitation is 
preferred, and reasonable efforts shall be made to facilitate such visitation unless the child and 
family choose otherwise. Access by legal custodians and family members to the child shall be lim- 
ited only in the interest of effective treatment and the reasonable efficiency of the program and 
shall be sufficiently flexible to accommodate the individual needs of legal custodians and family 
members. Treatment needs that justify limitation on the access rights of a legal custodian or fam- 
ily member must be specifically documented by the clinician in the child's record, and any such 
limitation automatically expires in seven days; 

(6) follow or abstain from the practice of religion. The program shall provide appropri- 
ate assistance in this corinection, including reasonable accommodations for religious worship and 
transportation to nearby religious services. A child who does not wish to participate in religious 
practice shall be free from pressure to do so or to accept religious beliefs; 

(7) a humane psychological and physical environment. The child shall be provided a com- 
fortable bed and adequate changes of linen and reasonable secure storage space for personal 
possessions. Except when curtailed for reasons of safety or therapy as documented in the child's 
record by the child's physician, the child shall be afforded reasonable privacy in sleeping.and per- 
sonal hygiene practices; 

(8) reasonable daily opportunities for physical exercise and outdoor exercise and reason- 
able access to recreational areas and equipment, including equipment adapted to the child's devel- 
opmental and physical needs; 

(9) anourishing, well-balanced, varied and appetizing diet; 

(10)...prompt and adequate medical attention for a physical ailment. Each child shall re- 
ceive a complete physical examination upon admission, except when documentation is provided 
that the child has had such examination within the six months immediately prior to the current 
admission. Each child shall receive a complete physical examination every twelve months there- 
after; 

(11) a eiear safe and comfortable environment in a structure that complies with appli- 
cable fire and safety requirements; 

(12) appropriate medication and freedom from unnecessary or excessive seaieaions Med- 
ication shall not be used as discipline, as a substitute for programs, for the convenience of staff 
or in quantities that interfere with the child's treatment or habilitation program. No medication 
shall be administered unless by written order of a clinician licensed to prescribe medication or 
by an oral-order noted immediately in the patient's medical record and signed by that:clinician 
within twenty-four hours. All prescriptions for psychotropic medications must be reviewed at least 
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every thirty days. Notation of each child's medication shall be kept in the child's medical records 
and shall include a notation by the clinician licensed to prescribe medication of the behavioral or 
symptomatic baseline data upon which the medication order was made; and 
(13) a free public education. The child shall be educated in regular classes with nondis- 
abled children whenever appropriate. In no event shall a child be allowed to remain in an out- 
of-home treatment or habilitation program for more than ten days without receiving educational 
services, If the child's placement in an out-of-home treatment or habilitation program is required 
by an individualized education plan that conforms to the requirements of state and federal law, 
the sending school is responsible for the provision of education to the child. In all other situations, 
the local school district in which the out-of-home treatment or habilitation program is located is 
responsible for the provision of educational services to the child. Nothing in this Spb gsc shall 
limit a child's right to public education under state, tribal or federal law. 
B. A child receiving services in an out-of-home treatment or habilitation program, including 
but not limited to residential treatment or habilitation programs, shall be provided notice of rights 


immediately upon admission to such program. 


_ History: Laws 2007, ch. 162, §.12; 2015, ch. 116, § 12. 
Cross references. — For personal rights of residential 
clients applicable to the Adult Mental Health and Devel- 
opmental Disabilities Code, see 43-1-6 NMSA 1978. ° : 
For provisions of the 1995 Children's Mental Health 


and Developmental Disabilities Act, relating to personal: 


rights of children, see the 2006 NMSA 1978 (32A-6-6) on 
NMOneSource.com. 

' The 2015 amendment, effective June 19, 2015, 
amended the Children's. Mental Health and Developmental 
Disabilities Act provision, relating to children's rights, by 
including other health care professionals with each refer- 
ence to "physician"; in Paragraph (2) of Subsection A, after 
"Section", deleted ."13 of the Children's Mental Health and 
Developmental Disabilities Act" and added "32A-6A-13 
NMSA 1978"; in Paragraph (3) of Subsection A, after "child's 


attorney; physician", added "physician assistant, advanced 
practice registered nurse or certified nurse-midwife work- 
ing within that person's scope of practice"; and in Paragraph 
(4) of Subsection A, after "attorney; a physician", added "a 
physician assistant, advanced practice registered nurse or 
certified nurse-midwife working within that person's scope 
of practice", and after “psychologist”, deleted "a". 

Temporary provisions. — Laws 2015, ch. 116, § 16 
provided that by January 1, 2016, every cabinet secre- 
tary, agency head and head of a political subdivision of 
the state shall update rules requiring an examination by, 
a certificate from or a statement of a licensed physician 
to also accept such examination, certificate or statement 
from an advanced practice registered. nurse, certified 
nurse-midwife or physician assistant working within that 
person's scope of practice. 


32A-6A-13. Legal representation of children. 


A. A child shall be represented by an attorney at all commitment or treatment guardianship 
proceedings under the Children's Mental Health and Developmental Disabilities Act if the child is 
fourteen years of age or older or by a guardian ad litem if the child is under fourteen years of age. 

B. When a child has not retained an attorney or a guardian ad litem in a commitment or treat- 
ment guardian proceeding and is unable to do so, the court shall appoint an attorney or a guardian 
ad litem to represent the child in the proceeding. Only an attorney with appropriate experience 
shall be appointed as an attorney or a guardian ad litem for the child. Whenever reasonable and 
appropriate, the court shall appoint a guardian ad litem or attorney who is knowledgeable about 
the child's cultural background, 

C. A child of any age shall have access to the state's designated protection and advocacy sys- 
tem pursuant to the federal Developmental Disabilities Assistance and Bill of Rights Act and the 
federal Protection and Advocacy for Individuals with Mental Illness Act and access to an attorney 
of the child's choice regarding any matter related to the Children's Mental Health and Develop- 
mental Disabilities Act. | . 

D. The child is not entitled to appointment of an attorney at public expense, except as set forth 
in Subsections A and B of this section. | 

EK. Achild shall not be represented or counseled by an attorney or guardian ad litem who has 
a conflict of interest, including but not limited to any conflict of interest resulting from prior rep- 
resentation of the child's parent, guardian, legal custodian or residential treatment or habilitation 
program. 


History: Laws 2007, ch. 162, § 13; 2008, ch. 75, § 4. 

Cross references, — For legal representation of cli- 
ents applicable to the Mental Health and Developmental 
Disabilities Code, see 43-1-4 NMSA 1978. 


For provisions of the 1995 Children's Mental Health 
and Developmental! Disabilities Act, relating to legal rep- 


’ resentation of children, see the 2006 NMSA 1978 (82A-6- 


4) on NMOneSource.com, 
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The 2008 amendment, effective May 14, 2008, in Sub- 
section C, provided that a child shall have access to the 
state's protection and advocacy system pursuant to the 
federal Developmental Disabilities Assistance and Bill of 
Rights Act,and the federal Protection and Advocacy for In- 


dividuals with Mental Illness Act regarding any matter | 


related to the Children's Mental Health and Developmen- 
tal Disabilities Act. 


ANNOTATIONS 


Pro bono representation, — In entertaining peti- 


CHILDREN'S CODE 


32A-6A-15 


child, the district court was exercising jurisdiction con- 
ferred on district courts by the Children's Mental Health 
and Developmental Disabilities Act. In re Kleinsmith, 
2005-NMCA-136, 138 N.M. 681, 124 P.3d 579, cert. denied, 
546 U.S, 1034, 126 S. Ct. 758, 163 L. Ed. 2d 574. 

Face-to-face representation. — Although a face-to- 
face meeting is preferred, an appointed attorney could 
have interviewed the child by telephone to carry out his 
responsibilities. In re Kleinsmith, 2005-NMCA-136, 138 
N.M. 601, 124 P.3d 579, cert. denied, 546 U.S, 1034, 126 S, 
Ct. 758, 163 L. Ed. 2d 574. 


tion for pro bono appointment of attorney to represent a 


32A-6A-14. Consent for services; children under fourteen years of age. 


A.. Except as provided in Subsection B of this section, the informed consent of a child's legal 
custodian shall be required before treatment or habilitation, including psychotherapy or psycho- 
tropic medications, is administered to a child under fourteen years of age. 

B. A child under fourteen years of age may initiate and consent to an initial assessment with 
a clinician and for medically necessary early intervention service limited to verbal therapy as set 
forth in this section. The purpose of the initial assessment is to allow a clinician to interview the 
child and determine what, if any, action needs to be taken to ensure appropriate mental health 
or habilitation services aré provided to the child. The clinician may conduct an initial assessment 
and provide medically necessary early intervention service limited to verbal therapy with or with- 
out the consent of the legal custodian if such service will not extend beyond two calendar weeks. If, 
at any time, the clinician has a reasonable suspicion that the child is an abused or neglected child, 
the clinician shall immediately make a child abuse and neglect report. 


History: Laws 2007, ch. 162, § 14. 

Cross references. — For provisions of the 1995 Chil- 
dren's Mental Health and Developmental! Disabilities Act, 
relating to right to education, see the 2006 NMSA 1978 
(32A-6-7) on NMOneSource.com. 

Effective dates. — Laws 2007, ch. 162 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


services to students within private, for-profit’ adolescent 
psychiatric care and substance abuse treatment centers, 
but if the student is handicapped, federal law may require 
such education. 1988 Op. Att'y Gen. No. 88-10. 

Law reviews. — For article, "Treating Children Under 
the’ New Mexico Mental Health and Developmental! Dis- 


abilities Code," see 10 N.M.L. Rev. 279 (1980). 
IV, § 23, was effective June 15, 2007, 90 days after the : 
adjournment of the legislature. ' 


ANNOTATIONS 


Educational services. — Public schools have no con- 
stitutional or statutory obligation to provide educational 


32A-6A-15. Consent for services; children fourteen years of age or older. 


A. Achild fourteen years of age or older is presumed to have capacity to consent to treatment 
without consent of the child's legal custodian, including consent for individual psychotherapy, 
group psychotherapy, guidance counseling, case management, behavioral therapy, family therapy, 
counseling, substance abuse treatment or other forms of verbal treatment that do not include 
aversive interventions. Nothing in this section shall be interpreted to provide a child fourteen 
years of age or older with independent consent rights for the purposes of the provision of special 
education and related services as set forth in federal law. 

B. Psychotropic medications may be administered to a child fourteen years of age or older with 
the informed consent of the child, When psychotropic medications are administered to a child four- 
teen years of age or older, the child's legal custodian shall be notified by the clinician. 

C. Aclinician or other mental health and developmental disabilities professional shall promote 
the healthy involvement of a child's legal custodians and family members in developing and imple- 
menting the child's treatment plan, including appropriate participation in treatment for children 
fourteen years of age or older. However, nothing in this section shall limit the rights of a child 
fourteen years of age or older to consent to services and-to consent to disclosure of mental health 
records. | ; 
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History: Laws 2007, ch. 162,§ 15. © IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch: 162 contained no... _ adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-6A-16. Consent for services; determination of capacity for children 
fourteen years of age or older. 


A. When a child fourteen years of age or older has been determined according to the provi- 
sions of this section to lack capacity, the child's legal custodian may make a mental health or 
habilitation decision for the child unless the child objects to such decision or the legal custodian's 
assumption of authority to make mental health or developmental disability treatment decisions or 
determination of lack of capacity. Nothing in this subsection: 

(1) permits a legal custodian to consent to placement of a child in a residential treatment 
or habilitation program without the proper consent of the child if the child is fourteen years of age 
or older; or 

(2) in any way, limits a child's right to involuntary commitment procedures as set forth 1 in 
the Children's Mental Health and Developmental Disabilities Act. 

B. The determination that a child fourteen years of age or older lacks or has recovered capac- 
ity shall be made by two clinicians, one of whom shall be a person who works with children in the 
ordinary course of that clinician's practice. 

C. Achild fourteen years of age or older shall not be determined to lack capacity solely on the 
basis that the child chooses not to accept the treatment recommended by the mental health or 
developmental disabilities professional. 

D. A child fourteen years of age or older may at any time contest a determination that the 
child lacks capacity by a signed writing or by personally informing a clinician that the determina- 
tion is contested. A clinician who is informed by a child that such determination is contested shall 
promptly communicate that the determination is contested to any supervising provider or institu- 
tion at which the child ‘is receiving care. Such a challenge shall prevail unless otherwise ordered 
by the court in a proceeding brought pursuant to the treatment guardianship provisions of the 
Children's Mental Health and Developmental Disabilities Act. 

E. A determination of lack of capacity under the Children's Mental Health and Developmental 
Disabilities Act shall not be evidence of incapacity for any other purpose. 

F. The legal custodian shall communicate an assumption of authority as promptly as practi- 
cable to the child fourteen years of age or older and to the clinician and to the Bepervisisg mental 
health or developmental disability treatment and habilitation provider. 

G. If more than one legal custodian assumes authority to act as an agent, the consent of both 
shall be required for nonemergency treatment. In an emergency, the consent of one legal custodian 
is sufficient, but the treating mental health professional shall provide the other legal custodian 
with oral notice followed by written documentation. 

-H. If more than one legal custodian assumes authority to act as an agent and the legal cus- 
todians do not agree on a nonemergency mental health treatment decision and the clinician is so 
informed, the clinician shall not treat the child unless a treatment guardian is appointed pursuant 
to the provisions of the Children's Mental Health and Developmental Disabilities ‘Act. 

I. A legal custodian shall make treatment decisions in accordance with a child's individual 
instructions, if any, and other wishes to the extent known to the legal custodian. Otherwise, the 
legal custodian shall make decisions in accordance with the legal custodian's determination of the 
child's best interests. In determining the child's best interests, the legal custodian shall consider 
the child's personal values to the extent known to the legal custodian. 

J. A mental health treatment decision made by a legal custodian for a child fourteen years of 
age or older who has been determined to lack capacity shall not be made solely on the basis of the 
child's pre-existing physical or medical condition or pre-existing or projected disability. 

K. A mental health treatment decision made by a legal custodian for a child fourteen years of 
age or older who has been determined to lack capacity is effective without judicial approval unless 
contested by the child. 
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L: If no legal custodian or agent is reasonably available to make mental health or habilita- 
tion decisions for the child, any interested he may petition for the appointment of a treatment 
guardian. 


History: Laws 2007, ch. 162, § 16. IV, § 23; was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 162 sents’ no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const.,-art. , ‘haga 


32A-6A-17. Treatment: guardianship proceedings. 


A... If no legal custodian is reasonably available to make mental health decisions for a child 
fourteen years of age or older who has been determined to lack capacity.or if.a clinician who pro- 
poses a.course of treatment objects to a challenge made by the child to.a determination of incapac- 
ity, the clinician shall request that the children's court attorney petition the court for appointment 
of a treatment guardian to make a substitute decision for the child. 

B.. Ina treatment guardian proceeding, the court shall appoint an BULAN RY for the child unless 
the child already has an attorney available. 

C.. A petition shall be served'on the child and the child's attorney. A hearing on the petition 
shall be held within three business days, At the hearing, the child shall be represented by counsel 
and shall have the right to be present, to present witnesses and to cross-examine opposing wit- 
nesses, 

D. If, after the hearing, the court finds that the lade is not capable of making treatment deci- 
sions and treatment is needed, the court shall order the appointment of a treatment guardian. 
When appointing a treatment guardian, the court shall appoint the child's legal custodian unless 
the legal custodian is not readily available or the court finds that such an appointment is not in 
the child's best interests. 

E. The treatment guardian shall ee a decision on behalf of the child based on the treatment 
guardian's best judgment of whether. the treatment appears to be in the child's best interests and 
is consistent with the least.restrictive means principle for accomplishing the treatment objective. 
In making this decision, the treatment guardian shall consult, with the child and consider the 
child's expressed opinions. The treatment guardian shall give consideration to previous decisions 
made by the child in similar circumstances when, the child: was able to make treatment decisions 
and shall make the decision. in accordance with the values of the child if known, or in the best in- 
terests of the child if the values are not known; provided that, if the child has given an individual 
instruction that is available to the treatment guardian, the instruction shall be followed. J 

F.. If a child who is not a resident of a residential treatment. and habilitation program has a 
treatment guardian and refuses to comply with the decision of the treatment guardian, the treat- 
ment guardian may obtain an enforcement order. The enforcement order may authorize a peace 
officer to take the child into custody or to transport the child to an evaluation facility and may 
authorize the facility to forcibly administer treatment. The treatment guardian shall consult with 
the clinician who is proposing treatment, the child's attorney or guardian ad litem and, as deemed 
appropriate, interested friends or relatives of the child. The evaluation facility shall comply with 
the treatment guardian's, decision unless the clinician finds it to be against the best interests of 
the child, 

G. A child, physician or other professional wishing to. contest the; decision of the treatment 
guardian may do so by filing a petition with the court within three calendar days or the next busi- 
ness day, whichever is later, of receiving notice of the treatment guardian's decision. The child 
shall be represented by counsel in all proceedings before the court. The court may overrule the 
treatment guardian's decision if it finds that decision to be against the best interests of the child. 
The court shall rule within seven days of the filing of the petition. 

H. If both a petition for an enforcement.order and a petition to contest the treatment suard- 
ian's decision are filed, they shall be heard in the same proceeding at the same time. 

I... When, the court appoints a treatment guardian, it shall specify the length of time during 
which the treatment guardian may exercise treatment guardian powers, up to a maximum period 
of one year. If, at the end of the guardianship period, the treatment guardian believes that the 
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child still lacks capacity, the treatment guardian shall petition the court for reappointment or for 
appointment of a new:treatment guardian. The guardianship shall be extended or anew guardian 
shall be appointed only if the court finds the child does not have capacity to make treatment or 
habilitation decisions at the time of the hearing: The:court shall appoint an attorney for the child, 
and the child shall have the right to be present and to present evidence at all such hearings. 

J. If, during the period of a treatment guardian's power, the treatment guardian, the child, the 
treatment provider or a member of the child's family believes that the child has regained capacity, 
that person may petition the court for a termination of the treatment guardianship. If the court 
finds the child has regained capacity, it shall terminate the power of the treatment guardian and 
restore to the child the power to make treatment decisions. 

K.. A treatment guardian shall have only those powers enumerated in the Children's Mental 
Health and Developmental Disabilities Act. 

L. Ifa clinician licensed to prescribe medication believes that the administration of psycho- 
tropic medication is necessary to protect the child from serious harm that could occur while the 
provisions of this section are being satisfied, the licensed clinician may order or administer the 
medication on an emergency basis. When medication is administered to a child on an emergency 
basis, the clinician shall prepare and place in the child's medical records a report explaining the 
nature of the emergency and the reason that no treatment less restrictive than administration 
of psychotropic medication without proper consent would have protected the child from serious 
harm. When medication:is ‘administered to'a childion an emergency basis, the child's legal custo- 
dian and the child's attorney or guardian ad litem shall be notified by the residential treatment 
or habilitation program. Ifthe child is not in ‘a residential setting, the clinician shall petition for a 
pickup order pursuant to Section 19 {82A-6A-19 NMSA 1978] of the Children's Mental Health and 
Developmental Disabilities Act’ and have the child transported to a residential facility where the 
medication will be hate aetna 


History: Laws 2007, ch. 162, § 17. IV, § 23; was effective June 15, 2007, 90 days after the 
Effective dates, — Laws 2007, ch. 162 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-6A-18. Individual instructions. 


A. Achild fourteen years of age or older who has capacity also has the right to direct the child's 
own treatment in the event of later. incapacity, To,do so, the child may give an individual instruc- 
tion regarding the child's own treatment or habilitation. The individual instruction may be limited 
to take effect only if a specified condition arises. 

B, An individual instruction shall be effective without judicial approval and shall be written 
and signed by. the child and the child's legal custodian and signed by a witness who is at least eigh- 
teen years of age and who attests that the child and the child's legal custodian are known to the 
witness, that they signed the individual instruction for mental health treatment in the witness' 
presence and that they appear, to have capacity and are not acting under duress, fraud or undue 
influence. | 

C. A witness to an individual instruction shall not be related to the child or the child's le- 
gal custodian by blood or marriage, the child's attending qualified health care professional or an 
owner, operator or employee of a mental health facility at which the child is receiving care or of 
any parent organization, subsidiary or contractor of the mental health facility. 

D. Ifthe child's legal custodian refuses to consent to the individual instruction, the child may 
petition the court for determination of whether.the individual instruction is in the child's best 
interest. 

E. A child's legal custodian or treatment guardian shall make treatment decisions in accor- 
dance with the child's individual instruction unless the treatment requested is infeasible or un- 
available or would not offer the child any significant benefit as determined by the child's clinician, 

F.. The individual instruction shall be implemented by the, child's legal. custodian under. this 
section only upon certification that the child lacks capacity. The instruction shall cease to be effec- 
tive upon a determination that the child has recovered. capacity, 
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G. Written certification that a child lacks or has recovered capacity or that another condi- 
tion exists that affects an individual instruction shall be made according to the provisions of the 
Children's Mental Health and Developmental Disabilities Act. A child while having capacity may 
revoke all or part of an individual instruction for mental health treatment at any time and in any 
manner that communicates an intent to revoke. 

H. The fact that a child has executed a written individual instruction for treatment shall not 
constitute an indication of mental illness. 

I. A’clinician who knows the existence of an individual instruction for mental health treat: 
ment, a revocation or a challenge to a determination or certification of lack of capacity shall obtain 
a copy and shall place it in the child's health care record. 

J. Acclinician shall disclose'an individual instruction for mental health treatment to other dli- 
nicians only when it is determined that the disclosure is pene to provide treatment in accor- 
dance with an individual instruction. . 


History: Laws 2007, ch. 162, § 18. IV, § 23, was effective June 15, 2007, 90. days after the 
Effective dates. — Laws 2007, ch. 162 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art.» * 


32A-6A-19. Emergency mental health evaluation and care. 


A. A peace officer may detain and transport a child for emergency mental health ears abiond 
and care in the absence of a legally valid order from the court only. if the peace officer: 

(1) has reasonable grounds to believe the child has just attempted suicide; 

(2) based upon personal observation and investigation, has reasonable grounds to Ghia 
that the child, as a result of a mental disorder, presents a likelihood of serious harm to self or 
others and that immediate detention is necessary to prevent such harm. The peace officer shall 
convey the peace officer's beliefs to the admitting physician or licensed peychologict immediately 
upon the officer's arrival at the evaluation facility; 

(3) has certification from a clinician that the child, ‘as a result of a tidntal disorder, pres- 
ents a likelihood of serious harm to self or others and that immediate intervention is necessary to 
prevent the harm; or 

(4) has an involuntary placement order issued by a tribal court that orders the child to be 
admitted to an evaluation facility. 

B. A peace officer shall immediately transport a child detained under this section to an evalu- 
ation facility. In the case of an extreme emergency, the child may be held for a period of up to 
twenty-four hours in temporary emergency placement in: 

(1) a foster home licensed to provide specialized or therapeutic care; 

(2) a facility operated by a licensed child services agency that meets standards promul- 
gated by the department for the care of children who present the likelihood of serious harm to 
themselves or others; and 

(3) residential care on an emergency basis. 

C. Achild shall not be held for the purposes of emergency mental health evaluation or care in a 
jail or other facility intended or used for the incarceration of adults charged with criminal offenses 
or for the detention of children alleged or adjudicated to be delinquent children. 

D. The director of an evaluation facility shall accomplish an emergency evaluation upon the 
request of a child's legal custodian, a peace officer, a detention facility administrator or the admin- 
istrator's designee or upon the certification of a clinician. A court order is not required under this 
section. If an application is made to a court, the court's power to act in furtherance of an emer- 
gency admission shall be limited to ordering that: 

(1) the child be seen by a clinician prior to transport to an evaluation facility; and 

(2) a peace officer transport the child to an evaluation facility. 2 

E. The admitting physician or licensed psychologist shall evaluate whether reasonable grounds 
exist to detain the child for evaluation and treatment, and, if reasonable grounds are found, the 
child shall be detained. If the admitting physician or licensed psychologist determines that reason- 
able grounds do not exist to detain the child for evaluation and treatment, the child shall not be 
detained but shall be released to the custody of the child's legal custodian. 
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F. Upon arrival at an evaluation facility, the child shall be informed orally and in writing by 
the evaluation facility of the purpose and possible consequences of the proceedings, the allegations 
in the petition, the child's right to a hearing within seven days, the child's right to counsel and the 
child's right to communicate with an attorney or a guardian ad litem and an independent mental 
health professional of the child's own choosing. A child shall have the right to receive necessary 
and appropriate treatment. 

G. A peace officer who transports a child to an evaluation facility pursuant to the provisions of 
this section shall not require a court order to be reimbursed by the referring county. 

H. Ifa child is transported to or detained at an evaluation facility and is not released to the 
child's legal custodian, the peace officer transporting the child shall give written notice thereof as 
soon as possible within twenty-four hours to the child's legal custodian, together with a statement 
of the reason for taking the child into custody. — 


History: Laws 2007, ch. 162, § 19. 

Cross references. — For emergency mental health 
evaluation and care applicable to the Adult Mental 
Health and Developmental Disabilities Code, see 43-1-10 
NMSA 1978. 


For provisions of the 1995 Children's Mental Health .. 


mental health evaluation and care, see, the 2006 NMSA 
1978 (32A-6-11) on NMOneSource.com. 

Effective dates. — Laws. 2007, ch. 162 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective Juné 15, 2007, 90 days after the 
adjournment of the legislature. 


and Developmental Disabilities Act, relating to emergency 


32A-6A-20. Consent to placement. in a residential treatment or 
habilitation program; children younger than fourteen years 
of age. 


A. A child younger than fourteen years of age shall not receive residential treatment for a 
mental disorder or habilitation for a developmental disability, except as provided in this section. 

B. A child younger than fourteen years of age may be admitted to a residential treatment or 
habilitation program for a period not to exceed, sixty days with the informed consent of the child's 
legal custodian, subject to the requirements of this section. 

C. In order to admit a child younger than fourteen years of age to a residential treatment or ha- 
bilitation program, the child's legal custodian shall knowingly and voluntarily execute a consent to 
admission document prior to the child's admission. The consent to admission document shall be in 
a form designated by the supreme court. The consent to admission document shall include a clear 
statement of the legal custodian's right to consent voluntarily to or refuse the child's admission, 
the legal custodian's right to request the child's immediate discharge from the residential treat- 
ment program at any time and the legal custodian's rights when the legal custodian requests the 
child's discharge and the child's physician, licensed psychologist or the director of the residential 
treatment or habilitation program determines that the child needs continued treatment. The resi- 
dential treatment or habilitation program shall ensure that each statement is clearly explained in 
the child's and legal custodian's primary language, if that is their language of preference, and in 
a manner appropriate to the child's and legal custodian's developmental abilities. Each statement 
shall be initialed by the child's legal custodian. 

D. The legal custodian's executed consent to admission document shall be filed with tbs child's 
treatment records within twenty-four hours of the time of admission. 

E: Upon the filing of the legal custodian's consent to admission document in the child's hos- 
pital records, the director of the residential treatment or habilitation program or the director's 
designee shall, on the next business day following the child's admission, notify the district court or 
the special commissioner appointed pursuant to Section 32A-6A-25 NMSA. 1978 regarding the ad- 
mission and provide the child's name, date of birth and the date and place of admission. The court 
or special commissioner shall, upon receipt of notice regarding a child's admission to a residential 
treatment or habilitation program, establish a sequestered court file. 

F. The director of a residential treatment or habilitation program or the director's designee 
shall, on the next business day following the child's admission, petition the court to appoint a 
guardian ad litem for the child. When the court receives the petition, the court shall appoint a 
guardian ad litem.) 
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G. Within seven days of a child's admission toa residential treatment or habilitation program, 
a guardian ad litem, representing the child's best interests. and in accordance with the provisions 
of the Children's Mental Health and Developmental Disabilities Act [32A-6A-1 NMSA 1978], shall 
meet with the child, the child's legal custodian and the child's yeroneears The guardian ad nati 
shall determine the following: 

(1) whether the child's legal custodian understands and consents to the child's siege 
to a residential treatment or habilitation program; 

(2) whether the admission is in the child's best sicher tata 

(3) -whether the admission is appropriate for the child.and is consistent with = least re- 
strictive means principle. 

H. Ifa guardian ad litem determines that the child's legal custodian understands and acidenl 
to the child's admission and that the admission is in the child's best interests, is appropriate for 
the child and is consistent with the least restrictive means principle, the guardian ad litem shall so 
certify on a form designated’ by the supreme court. The form, when completed by the guardian ad 
litem, shall be filed in the child's patient record kept by the residential treatment or habilitation 
program, and a copy shall be forwarded to the court or special:commissioner within seven days of 
the child's admission. The guardian ad litem's statement shall not identify the child by name. 

I. Upon reaching the age of fourteen, a child who was admitted to a residential treatment or 
habilitation program pursuant to this section may petition the district court for the records of the 
district court regarding all matters pertinent to the child's admission to a residential treatment 
or habilitation program. The district court, upon receipt of the petition and upon a determination 
that the petitioner is in fact a child; who was admitted toa residential treatment or habilitation 
program, shall provide all court records regarding the admission to the petitioner, including all 
copies in the court's possession, unless there is a showing that release of records would cause 
substantial harm to the child. Upon reaching the age of eighteen, a person who was admitted to a 
residential or treatment or habilitation program as a child may petition the district court for such 
records, and the district court shall provide all court records regarding the admission to the peti- 
tioner, including all copies in the court's possession. 

J. A legal custodian who consents to admission of a child to a residential treatment or habilita- 
tion program has the right to request the child's immediate discharge from the residential treat- 
ment or habilitation program, subject to the provisions of this section. If a child's legal custodian 
informs the director, a physician or other member of the residential treatment or habilitation pro- 
gram staff that the legal custodian desires the child to be discharged from the program, the direc- 
tor, physician or other staff shall provide for the child's immediate discharge and remit the child to 
the legal custodian's care. The residential treatment or habilitation program shall also notify the 
child's guardian ad litem. A child whose legal custodian requests the child's immediate discharge 
shall be discharged, except when the director of the residential treatment or habilitation program, 
a physician or a licensed psychologist determines that the child requires continued treatment and 
that the child meets the criteria for involuntary residential treatment. In that event, the director, 
physician or licensed psychologist shall, on the first business day following the child's legal custo- 
dian's request for release of the child from the program, request that the children's court attorney 
initiate involuntary residential treatment proceedings. The children's court attorney may petition 
the court for such proceedings: The child has a right to a hearing regarding the child's Upniiened 
treatment within seven days of the request for release. 

K. A residential treatment or habilitation program shall review the: admission of a child at the 
end of a sixty-day period after the date of initial admission, and the child's physician or licensed 
psychologist shall review the admission to determine whether it is in the best interests of the child 
to'continue the admission. If the child's physician or licensed psychologist concludes that continu- 
ation of the residential treatment or habilitation programs in the child's best interests, the child's 
clinician shall so state in a form ‘to be filed in the child's patient records. The residential treatment 
or habilitation program shall notify the guardian ad litem for the child at least seven days prior to 
the date that the sixty-day period is to end or, if necessary, request a guardian ad litem pursuant to 
the provisions of the Children's Mental Health and Developmental Disabilities Act. The guardian 
ad litem shall then personally meet with the child, the child's legal custodian and the child's clini- 
cian and ensure that the child's legal custodian understands and consents to the child's continued 
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admission to the residential treatment or habilitation program. If the guardian ad litem deter- 
mines that the child's legal custodian understands and consents to the child's continued admission 
to the residential treatment or habilitation program, that the continued admission is in the child's 
best interest, that the placement continues to be appropriate for the child and consistent with the 
least restrictive means principle and that the clinician has recommended the child's continued 
stay in the program, the guardian ad litem shall’so certify on a form designated by the supreme 
court. The disposition of these forms shall be as set forth in this section, with one copy going in the 
child's patient record and the other being sent to the district court in a manner that preserves the 
child's anonymity. This procedure shall take place every sixty days following the child's last admis- 
sion or a guardian ad litem's certification, whichever occurs first. 

L. When a guardian ad litem determines that the child's legal custodian does not understand 
or consent to the child's admission 'to a residential treatment or habilitation program, that the 
admission is not in the child's best interests, that the placement is inappropriate for the child or 
is inconsistent with the least restrictive means principle or that the child's clinician has not rec- 
ommended a continued stay by the child in the residential treatment or habilitation program, the 
child shall be released or involuntary placement procedures shall be initiated. 

M. If the child's legal custodian is unavailable to take custody of the child ‘and immediate dis- 
charge of the child would endanger the child, the residential treatment or habilitation program 
may detain the child until a safe and orderly discharge is possible. If the child's legal custodian 
refuses to take physical custody of the child, the residential treatment or habilitation program 
shall refer the case to the department for an abuse and neglect or family in need of court-ordered 
services investigation. The department may take the child into protective custody pursuant to the 
provisions of the Abuse and Neglect Act [32A-4-1 NMSA 1978] or the Family in Need of Court- 
Ordered Services Act [82A-3B-1 NMSA 1978]. 


History: Laws 2007, ch. 162, § 20; 2008, ch. 75, § 5. The 2008 amendment, effective May 14, 2008, 


Compiler's note. — The Family in Need of Court- changed "drastic" to "restrictive" in Paragraph (3) of Sub- 
Ordered Services Act cited in Subsection M, was repealed sections G and H. 


by Laws 2005, ch. 189, § 77. For current law, see the Fam- 
ily in Need of Services Act, 32A-3A-1 NMSA 1978. 


32A-6A-21. Voluntary residential treatment or habilitation for children 
fourteen years of age or older. 


A. .A child fourteen years of age or older shall not receive treatment for mental disorders or 
habilitation for developmental disabilities on a voluntary residential basis, except as provided in 
this section. 

B. An admission of a child fourteen years of age or older to a residential treatment or habilita- 
tion program is voluntary when it is medically necessary and consented to by the child and the 
child's legal custodian as set forth in this section, provided that the admission does not exceed 
sixty days, subject to the requirements of this section. 

C. To havea child voluntarily admitted to a residential treatment or habilitation program, the 
child and the child's legal custodian shall knowingly and voluntarily execute, prior to admission, a 
child's voluntary consent to admission document. The document shall include a ‘clear statement of 
the child's right to voluntarily consent or to request an immediate discharge from the residential 
treatment or habilitation program at any time; and the child's rights when the child requests a 
discharge and the child's physician, licensed psychologist or the director of the residential treat- 
ment or habilitation program determines the child needs continued treatment. The residential 
treatment or habilitation program shall ensure that each statement is clearly explained in the 
child's and legal custodian's primary language, if that is their language of preference, and in a 
manner appropriate to the child's and legal custodian's developmental abilities, and each state- 
ment shall be initialed by the child and the child's legal custodian. 

D. A child who is admitted on a voluntary basis has a right to an attorney. Prior to admission, 
the residential treatment or habilitation program shall inform the child's legal custodian of the 
child's right to an independent attorney within seventy-two hours. If the child's legal custodian is 
unable to obtain an independent attorney, the legal custodian may petition the court to appoint an 
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attorney for the child. If the child's legal custodian obtains an independent attorney for the child, 
the legal custodian shall notify the residential treatment or habilitation program of that attor- 
ney's name within seventy-two hours of the child's voluntary admission. 

E.. The child's executed voluntary consent to admission document shall be filed in the child's 
treatment record within twenty-four hours of the time of admission. 

F. Upon the filing of the child's voluntary consent to admission Jachicacitia in the child's treat- 
ment record, the director of the residential treatment or habilitation program or the director's des- 
ignee shall, on the next business day following the child's admission, notify the district court or the 
special commissioner of the admission, giving the child's name, date of birth and the date and place 
of admission. Upon receipt of notice of a child's voluntary admission) to a residential treatment or 
habilitation program, the court or special commissioner shall establish a sequestered. court file. 

G.. If within seventy-two hours of the child's voluntary admission the child has not met with an 
independent attorney and the child's legal custodian has not notified the residential treatment or 

-habilitation program of the name of the child's independent attorney, the residential treatment or 
habilitation program shall during the next business day petition the court to appoint an sthommay: 
When the court receives the petition, the court shall appoint an attorney. 

H. If within seventy-two hours of the child's voluntary admission the child has met with an 
independent attorney or the child's legal custodian has notified the residential treatment or ha- 
bilitation program of the:name of the child's independent attorney, the residential treatment or 
habilitation. program shall during the next business day notify the.court or the special commis- 
sioner of the name of the child's independent attorney. . 

I. Within seven days of the admission, an attorney representing the child pursuant to the pro- 
visions of the Children's Mental Health and Developmental Disabilities Act shall meet with the 
child. At the meeting with the child, the attorney shall explain to the child the following: 

(1) the child's right to an attorney; 
(2) the child's right to terminate the child's voluntary admission and the progeds tes to ef- 
fect termination; 
(8) the effect of terminating the child's voluntary admission and options of the anaRe 
and other interested parties to petition for an involuntary admission; and 
(4) the child's rights under the provisions of the Children’ s Mental Health and Develop- 
mental Disabilities Act, including the right to: 
(a) legal representation; 
(b) a presumption of competence; 
(ec). receive daily visitors of the child's choice; 
(d) receive and send uncensored mail; 
(e) have access to telephones; 
(f) follow or abstain from the practice of religion; 
(g) a humane and safe environment; 
(h) . physical exercise and outdoor exercise; 
(i) a nourishing, well-balanced, varied and appetizing diet; 
(j) .medical treatment; 
(k) educational services; 
(1) freedom from unnecessary or excessive medication; 
(m) individualized treatment and habilitation; and - ) 
(n) participation in the development of the individualized ‘eniuatiiit plan and access 
to that plan on request. 

J: If the attorney determines that the child understands. the child's cher and that the child 
voluntarily and knowingly desires to remain as a patient in a residential treatment or habilitation 
program, the attorney shall so certify on a form designated by the supreme court. The form, when, 
completed by the attorney, shall be filed in the child's patient record at the residential treatment 
or habilitation program, and a copy shall be forwarded to the court or special commissioner within 
seven days of the child's admission. The attorney's statement shall not identify the child by name. 

K.. Upon reaching the age of fourteen, a child who was a voluntary admittee to a residential 
treatment or habilitation program may petition the district court for the records of the court re- 
garding all matters pertinent to the child's voluntary admission to a residential treatment or 
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habilitation program. The court, upon receipt of the petition and upon a determination that the 
petitioner was in fact the child: who was a voluntary admittee to a residential treatment or habili- 
tation program, shall give all court records regarding the admission to the petitioner, including 
all copies inthe court's possession unless there is a showing that provision of records would cause 
substantial harm to the child. A person who was admitted to a residential or treatment or habili- 
tation program as a child; upon reaching the age of eighteen, may petition the district court for 
such records and the district court shall provide all court records regarding the admission to the 
petitioner, including all copies in the court's possession. 

L...Any child voluntarily admitted to a residential treatment or habilitation program has the 
right to an immediate discharge from the residential treatment or habilitation program upon the 
child's request; except as provided in this section. If a child informs the director, clinician or other 
member of the residential treatment or habilitation program staff that the child desires to be dis- 
charged from the voluntary program, the director, clinician or other staff member shall provide for 
the child's immediate discharge. The residential treatment or habilitation program shall not re- 
quire that the child's request be in writing. Upon the request, the residential treatment or habilita- 
tion program shall notify the child's legal custodian to take custody of the child and remit the child 
to the legal custodian's care. The residential treatment or habilitation program shall also notify the 
child's attorney. If the child's legal custodian is unavailable to take custody of the child and immedi- 
ate discharge of the child would endanger the child, the residential treatment or habilitation pro- 
gram may detain the child until a safe and orderly discharge is possible. If the child's legal custo- 
dian refuses to take physical custody of the child, the residential treatment or habilitation program 
shall refer the case to the department for an abuse and neglect or family in need of court-ordered 
services investigation. The department may take the child into protective custody pursuant to the 
provisions of the Abuse and Neglect Act [32A-4-1 NMSA 1978] or the Family in Need of Court- 
Ordered Services Act [32A-3B-1 NMSA 1978]. A child requesting immediate discharge shall be 
discharged, except in those situations when the director of the residential treatment or habilitation 
program, a physician or a.licensed psychologist determines that the child requires continued treat- 
ment: and that the child meets the criteria for involuntary residential treatment or habilitation 
services as otherwise provided under the Children's Mental Health and Developmental Disabilities 
Act. In that event, the director, physician or licensed psychologist, after making the determination, 
shall, on the first business day following the child's request for release from the voluntary program, 
request that the child's court attorney initiate involuntary placement proceedings. The child's court 
attorney may petition for such a placement: The child has a right to a hearing on the child's contin- 
ued treatment within five days of the child's request for release. 

M. »Achild who is voluntarily admitted to a residential treatment or habilitation program shall 
have the child's voluntary admission reviewed at the end of a sixty-day period from the date of the 
child's initial admission to the program. The review shall be accomplished by having the child's 
physician or licensed psychologist review the child's treatment and determine whether it would 
be in the best interests of the child to continue the voluntary admission. If the child's physician 
or licensed psychologist concludes that continuation of treatment is in the child's best interests, 
the child's clinician shall so state in a form to be filed in the child's patient record. The residential 
treatment or habilitation program shallnotify the child's attorney at least seven days prior to the 
date that the sixty-day period is to end or, if necessary, request an attorney pursuant to the provi- 
sions of the Children's Mental Health and Developmental Disabilities Act. The attorney shall then 
personally meet with the child and ensure that the child understands the child's rights as set forth 
in this section, that the child understands the method for voluntary termination of the child's ad- 
mission and that the child knowingly and voluntarily consents.to the child's.continued treatment. 
If the attorney determines that the child understands these rights and that the child voluntarily 
and knowingly desires to remain in the residential treatment or habilitation program and that the 
clinician has recommended the continued stay in the program; the attorney shall so certify ona 
form designated by the supreme court. The disposition of these forms shall be as set forth in this 
section, with one copy going in the child's patient record and the other being sent to the district 
court in a manner that preserves the child's anonymity. This procedure shall take place every sixty 
days from the last admission or attorney's certification, whichever comes first. 
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N. If the attorney determines that the child does not voluntarily desire to remain in-the pro- 
gram or if the child's clinician has not recommended continued stay by the child'in'the residential 


treatment or habilitation program, the child shall be released pursuant to the involuntary place- 


ment procedures set forth in this section and the Children's Mental Health and ne ae 


Disabilities Act shall be followed. 


History: Laws 2007, ch. 162, § 21, 


Cross references. — For provisions of the 1995 Chil- 


dren's Mental Health and Developmental Disabilities Act, 
relating to voluntary treatment, see the 2006 NMSA 1978 
(82A-6-12) on NMOneSource,com. 

Compiler's note. — The Family in. Need of Court- 
Ordered Services Act cited in Subsection L, was repealed 
by Laws 2005, ch. 189, § 77. For current law: see the Fam- 
ily in Need of Services Act, 32A-3A-1 NMSA 1978, 

Effective dates. — Laws 2007, ch. 162 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


ANNOTATIONS 


In entertaining petition for pro bono appoint- 
ment of attorney to represent a child, the district court 
was exercising jurisdiction conferred on district courts 


Disabilities Act. In re Kleinsmith, 2005-NMCA-136,. 138 
N.M. 601, 124 P.3d 579, cert. denied, 546 U.S. 1034, 126 S, 
Ct. 758, 163 L. Ed. 2d 574. 

Absence of statement required by Subsection J of 
this section would have indicated to the district court that 
the appointed attorney had not complied with the district 
court's order, and in such a case, it was not necessary to 
support the order to show cause with a sworn affidavit. In 
re Kleinsmith, 2005-NMCA-136, 188 N.M. 601, 124 P.8d 
579, cert. denied, 546 U.S. 1034, 126 S, Ct, 758, 163 L. Rd. 
2d 574. 

‘Telephone interview permissible. — Although a 
face-to-face meeting is preferred, an appointed attorney 
could have interviewed the child by telephone to carry out 
his responsibilities under Subsection I of this section. In 
re Kleinsmith, 2005-NMCA-136, 1388 N.M. 601, 124 P.3d 
579, cert. denied, 546 U.S. 1034, 126 S. Ct. 758, 163 L. Ed. 
2d 574, 


by the Children's Mental Health and Developmental 


32A-6A-22. Involuntary residential treatment. 


A. A child may not receive treatment for mental disorders or habilitation for developmental 
disabilities on an involuntary residential basis except as provided in this section. 

B. Achild afforded rights under the Children's Mental Health and Developmental Disabilities 
Act shall be advised of those rights at that child's first appearance before the court on a ibe 
under that act. 

C. A child has the right to be placed in a residential treatment or habilitation program only 

when the placement is medically necessary. 

D. A person who believes that’a child, as a result of a mental disorder or developmental dis- 
ability, is in need of residential mental health or developmental disabilities services may request 
that a children's court attorney file a petition with the court for the child's involuntary placement; 
The petition shall include a detailed description of the symptoms or behaviors of the child that 
support the allegations in the petition, a list of prospective witnesses for involuntary placement 
and a summary of matters to which they will testify. The petition should also contain a discussion 
of the alternatives to residential care that have been considered and the reasons for rejecting the 
alternatives. A copy of the petition shall be served upon the child, the child's eine custodian and 
the child's attorney or guardian ad litem. 

EK. The court shall, upon receiving the petition, appoint counsel for the child vintiieg the child 
has retained an attorney or an attorney or guardian ad litem has been appointed pursuant to the 
provisions of the Children's Mental Health and Developmental Disabilities Act. The attorney or 
guardian ad litem shall represent the child at all stages of the proceedings. 

F. If, after interviewing the child, the child's attorney or guardian ad litem determines that 
the child understands the child's rights and desires to waive the child's presence at the hearing 
on the issue of involuntary placement, the attorney or guardian ad litem shall submit a verified 
written statement to the court explaining the attorney's or guardian ad litem's understanding of 
the child's intent. If the court is satisfied that the child has voluntarily and knowingly waived the 
child's right to be present at the hearing, the child may be involuntarily placed in a residential 
treatment or habilitation program at a hearing at which the child is not present. By waiving the 
right to be present at the involuntary placement hearing, the child waives no other rights. 

G. An involuntary placement hearing shall be held within seven days of the emergency admis- 
sion of the child to a residential treatment or habilitation program under this section. An invol- 
untary placement hearing shall be held within five days from a child's declaration that the child 
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desires to terminate the child's voluntary admission to a residential treatment or habilitation pro- 
gram if the child's clinician has assessed and documented that involuntary placement is necessary. 
_H. At the involuntary placement hearing, the child shall: 

(1) at all times be represented by counsel; 

(2) have the right to present evidence, including the testimony of a mental health and de- 
velopmental disabilities professional of the child's own choosing; 

(3) have the right to cross-examine witnesses; 

(4) have the right to a complete record of the proceedings; and 

(5) have the right to an expeditious appeal of an adverse ruling. 

I. The legal custodian of a child involved in an involuntary placement hearing shall have au- 
tomatic standing as witnesses and shall be allowed to testify by telephone or through a written 
affidavit if cireumstances make personal testimony too burdensome. 

J. The court shall include in its findings either a statement of the child's legal custodian's opin- 
ion about whether the child should be involuntarily placed in a residential treatment'or habilita- 
tion program, a statement detailing the efforts made to ascertain the legal custodian's opinion or a 
statement of why it was not in the child's best interests to have the legal guardian involved. 

K. The court shall make an order involuntarily placing the child in a residential treatment or 
habilitation program upon a showing by clear and convincing evidence that: 

(1) asa result of mental disorder or developmental disability the child needs the treat- 
ment or habilitation services proposed; — 

(2) asa result of mental disorder or developmental disability the child is likely to benefit 
from the treatment or habilitation services proposed; 

(3) the proposed involuntary placement is consistent with the treatment or habilitation 
needs of the child; and 

(4) the proposed involuntary placement is consistent with the least restrictive means prin- 
ciple. 

L. Ifthe court determines that the child does not meet the criteria for involuntary placement 
set forth in this section, it may order the child to undergo nonresidential treatment or habilitation 
as may be appropriate and necessary or it may order no treatment. If the court determines that 
the child should not be involuntarily placed in a residential treatment or habilitation program and 
if the child's legal custodian refuses to take custody of the child, the court shall refer the case to 
the department for an abuse and neglect investigation. The department may take the child into 
custody pursuant to the provisions of the Abuse and Neglect Act [32A-4-1 NMSA 1978] or the 
Family in Need of Court-Ordered Services Act [32A-3B-1 NMSA 1978]. 

M. A child receiving involuntary residential treatment or habilitation services for a mental 
disorder or developmental disability under this section shall have.a right to periodic review of the 
child's involuntary placement at the end of every involuntary placement period. An involuntary 
placement period shall not exceed sixty days. At the expiration of an involuntary placement pe- 
riod, the child may continue in residential care only after a new involuntary placement hearing 
and entry of a new order of involuntary placement for one involuntary placement period. Nothing 
set forth in the Children's Mental Health and Developmental Disabilities Act prohibits a child, 
who has been involuntarily placed and thereafter discharged and released, — subsequently 
voluntarily consenting to admission under the provisions of that act. 

N. Ifthe person seeking the involuntary placement of a child to a sinddential treatment or ha- 
bilitation program believes that the child is likely to cause serious bodily harm to self or to others 
during the period that would be required to hold an involuntary placement hearing as provided 
in this section, the child may be admitted to residential care on an emergency basis. If the child 
is admitted on an emergency basis, appointment of counsel and other procedures shall then take 
place as provided elsewhere in this section. 


History: Laws 2007, ch. 162, § 22 Compiler's note. — The Family in Need of Court- 
Cross references. — For provisions of the 1995 Chil- Ordered Services Act cited in Subsection L, was repealed 
dren's Mental Health and Developmental Disabilities Act, by Laws 2005, ch. 189, § 77. For current law, see the Fam- 
relating to involuntary, see the 2006 NMSA 1978 (32A-6- ily in Need of Services Act, 32A-3A-1 NMSA 1978. 
13) on NMOneSource.com. Effective dates. — Laws 2007, ch. 162 contained no 


effective date provision, but, pursuant to N.M. Const., art. 
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IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature... 


ANNOTATIONS 


Decisions under prior law. — In light of the simi- 
larity of the provisions, annotations decided under former 
Section 43-1-16.1 NMSA 1978 have been included 3 in the 
annotations to this section. 

Children's court is presumed to know what evi- 
dence is necessary to find child "committable," in or- 
der that the court may be able to make the necessary 
finding that the child is not committable. State v. Doe, 
1982-NMCA-128, 98 N.M. 567; 650'P.2d 851, cert. denied, 
98 N.M. 590, 651 P.2d 636. 


“ CHILDREN'S CODE 


32A-6A-24 


Court may find child "not committable", — Where, 
no matter how the defendant's problems might be classi- 
fied, there is no available program or facility that can ad- 
equately treat him, the court can find that he is not "com- 
mittable." State v. Doe, 1982-NMCA-128, 98 N.M. 567, 650 
P.2d 851, cert, denied, 98 N.M. 590, 651 P.2d 636. 

Private attorney may petition a court for involun- 
tary commitment of a minor to a mental health facility. 
1988 Op. Att'y Gen. No. 88-02. 

Law reviews. — For article, "Treating Children Under 
the New Mexico Mental Health and Developmental Dis- 
abilities Code," see 10 N.M.L. Rev. 279 (1980). 

For article, Child Welfare Under the Indian Child Wel- 
fare Act of 1978: A New Mexico Focus," see 10 N.M.L. Rev. 
413 (1980). 


32A-6A-23. Liability of persons aie 6 rade treatment or habilitation 
services. 


A. A person providing mental health and developmental disability services to a child and a 
treatment facility providing mental health and developmental disability services to a child shall 
not be liable if: 

(1) the child does not require detention, treatment or services; 

(2) the admission or treatment was made solely on the basis of misrepresentations by a 
child seeking treatment or habilitation services or by a child's legal custodian, provided the profes- 
sional or the facility's staff acted in good faith; or 

(3) the admission was made solely on the basis of reliance upon a tribal court order, pro- 
vided the mental health or developmental professional or the facility's staff acted in good faith. 

B. Nothing in the Children's Mental Health and Developmental Disabilities Act shall be con- 
strued to relieve any professional or facility from liability for negligence or intentional misconduct 
in the diagnosis, treatment or services provided to any child. | 

C. Nothing in the Children's Mental Health and Developmental Disabilities Act shall be con- 
strued to relieve any professional or facility from a duty pursuant to reporting laws relating to the 
detection of child abuse. 


History: Laws 2007, ch. 162, § 23. 
Effective dates. — Laws 2007, ch. 162 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 15, 2007, 90 days after the 
adjournment of the legislature. 


32A-6A-24. Disclosure of information. 


A. - Except as otherwise provided in the Children's Mental Health and Developmental Disabili- 
ties Act, a person shall not, without the authorization of the child, disclose or transmit any confi- 
dential information from which a person well-acquainted with the child might recognize the child 
as the described person or any code, number or other means that could be used to match the child 
with, confidential information regarding the child. 

B. When the child is under fourteen years of age, the child's legal custodian is authorized to 
consent to disclosure on behalf of the child. Information shall also be disclosed toa souxiiadpousted 
guardian ad litem without consent of the child or the child's legal custodian. ‘ 

C. A child fourteen years of age or older with capacity to consent to disclosure of corifidential 
information shall have the right to consent to.disclosure of mental health and habilitation records. 
A legal custodian who is authorized to make health care decisions for a child has the same rights 
as the child to request, receive, examine, copy and consent. to the disclosure of medical or other 
health care information when evidence exists that such a child whose consent to disclosure of 
confidential information is sought does not have capacity to give or withhold valid consent and 
does not have a treatment guardian appointed by a court. If the legal custodian is not authorized 
to make decisions for a child under the Children's Mental Health and Developmental Disabilities 
Act, the person seeking authorization shall petition the court for the appointment of a treatment 
guardian to make a decision for such a child. 
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D. Authorization from the child or legal custodian for a child less than fourteen years of age 
shall not be required for the disclosure or transmission of confidential information when the dis- 
closure or transmission: 

(1) is necessary for treatment of the child and is eats a in response to a Deivid eect a 
clinician; 

(2) is necessary to protect against a clear and substantial risk of imminent serious physi- 
cal injury or death inflicted by the child on self or another; 

(3) is determined by a clinician not to cause substantial harm to the child aaa ‘a summary 
of the child's assessment, treatment plan, progress, discharge plan and other information essential 
to the child's treatment is made to a child's legal custodian or guardian ad litem; 

(4) isto the primary caregiver of the child and the information disclosed was necessary for 
the continuity of the child: s treatment in the judgment of the treating clinician who discloses the 
information; 

(5) is to an insurer contractually obligated to pay part or all of the expenses relating to 
the treatment of the child at the residential facility. The information disclosed shall be limited to 
data identifying the child, facility and treating or supervising physician and the dates and dura- 
tion of the residential treatment. It shall not be a defense to an insurer's obligation to pay that 
the information relating to the residential treatment of the child, apart from information disclosed 
pursuant to this section, has not been disclosed to the insurer; 

(6) is to a protection and advocacy representative pursuant to the federal Developmental 
Disabilities Assistance and Bill of Rights Act and the federal Protection and Advocacy for Indi- 
viduals with Mental Illness Act; or 

(7) is pursuant to a court order issued for good cause shown after notice to the child and 
the child's legal custodian and opportunity to be heard is given. Before issuing an order requiring 
disclosure, the court shall.find that: 

(a) other ways of obtaining the information are not available or woutd not be effective; 
and 

(b) the need for the disclosure outweighs the potential injury to the child, the clinician- 
child relationship and treatment services. 

HE. A disclosure ordered by the court shall be limited to the information that is essential ‘to 
carry out the purpose of the disclosure. Disclosure shall be limited to those persons whose need 
for the information forms the basis for the order. An order by the court shall include such other 
measures as are necessary to limit disclosure for the protection of the child, including sealing from 
public scrutiny the record of a proceeding for which disclosure of a child's record has been ordered. 

F, An authorization given for the transmission or disclosure of confidential information shall, 
not be effective unless it: 

(1) isin writing and signed; and ! 

(2) contains a statement of the child's right to examine and copy the information to be dis- 
closed, the name or title of the proposed recipient of the information and a description of the use 
that may be made of the information. 

G. The child has a right of access to confidential information about the child and has the right 
to make copies of information about the child and submit clarifying or correcting statements and 
other documentation of reasonable length for inclusion with the confidential information. The 
statements and other documentation shall be kept with the relevant confidential information, 
shall accompany it in the event of disclosure and shall be governed by the provisions of this section 
to the extent the statements or other documentation contain confidential information. Nothing in 
this subsection shall prohibit the denial of access to the records when a physician or other mental 
health or developmental disabilities professional believes and notes in the child's medical records 
that the disclosure would not be in the best interests of the child. In all cases, the child has the 
right to petition the court for an order granting access. 

H. Information concerning a child disclosed under this section shall not be released to any 
other person, agency or-governmental entity or placed in files or computerized data banks ac- 
cessible to any persons not otherwise authorized to obtain information under this section. Not- 
withstanding the confidentiality provisions of the Delinquency Act [32A-2-1 NMSA 1978] and the 
Abuse and Neglect Act [32A-4-1 NMSA 1978], information disclosed under this section shall not be 
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re-released without the express consent of the child or legal custodian authorized under the Chil- 
dren's Mental Health and Developmental Disabilities Act to. give consent and any other consent 
necessary for redisclosure in conformance with-state and federal law, including consent that may 
be required from the professional or the facility that created the document. 

I. Nothing in the Children's Mental Health and Developmental Disabilities Act shall limit the 
confidentiality rights afforded by federal statute or regulation. 

J. The department shall promulgate rules for implementing disclosure of d@norde enhateh to this 
section and in compliance with state and federal law and the Children's Court Rules [10-101 NMRA]. 


History: Laws 2007, ch. 162, § 24; 2008, ch. 75, § 6. of information, see, the 2006 NMSA 1978. (82A-6-15) on 


Cross references, — For the federal Developmental . .NMOneSource.com. 
Disabilities Assistance and Bill of Rights Act, see 42 U.S. C. ' The 2008 amendment, effective May 14, 2008, in Sub- 
§ 6001. section D, provided that authorization from the legal cus- 
For the federal Protection and Advocacy for Mentally II todian for a child less than fourteen year of age shall not 
Individuals Act of 1991, see 42 U.S.C. § 10801. _ be required if the listed conditions apply. 


For provisions of the 1995 Children's Mental Health 
and Developmental Disabilities Act, relating to disclosure 


82A-6A-25. Special commissioner. 


A court may conduct the proceedings required by the Children's Mental Health and ‘péveloy? 
mental Disabilities Act or may, by general or special order, appoint a special commissioner to do so, 
The special commissioner shall be a licensed attorney. Upon conclusion of the hearing, the special 
commissioner shall file findings and recommendations with the court promptly. 


History: Laws 2007, ch. 162, § 25. IV, § 23, was effective June 15, 2007, 90 Baye after the 
Effective dates. — Laws 2007, ch. 162 contained no adjournment of the legislature. ; 
effective date provision, but, pursuant to N.M. Const., art. 


32A-6A-26. Transportation. 


‘When a child is to be placed in a residential treatment or habilitation program or to be returned 
to the program during placement, the court ordering the placement or authorizing the return of 
the child:may direct the sheriff, the New Mexico state police or other appropriate persons to fur- 
nish suitable transportation in order to effect the placement or return by misnvon une i 
ment for vemsemoner? as to the destination of the child. 


History: Paws 2007, ch. 162, § 26. Effective dates. — Laws 2007, ch. 162 contained no 


Cross references. — For transportation applicable to effective date provision, but, pursuant to N.M. Const., art. 
the Adult Mental Health and Developmental Disabilities IV, § 23, was effective June 15, 2007, 90 days after the 
Code, see 43-1-22 NMSA 1978. adjournment of the legislature. 


For provisions of the 1995 Children's Mental Health and 
Developmental Disabilities Act, relating to transportation, 
see the 2006 NMSA 1978 (32A-6-18) on NMOneSource.com. 


32A-6A-27. Violation of a child's rights. 


A child who believes that rights established by the Children's Mental Health and Geena 
tal Disabilities Act or by the constitution of the United States or the constitution of New Mexico 
have been violated shall have a right to petition the court for redress. The child shall be repre- 
sented by counsel. The court shall grant relief as is appropriate, subject to the provisions of the 
Tort Claims Act [41-4-1 NMSA 1978]. 


History: Laws 2007, ch. 162, § 27. of children's rights, see the 2006 NMSA 1978 (32A- 6- 19) 
Cross references, — For violation of clients' rights ap- on NMOneSource.com. 
plicable to the Adult Mental Health and Developmental Effective dates. — Laws 2007, ch. 162: contained’ no 
Disabilities Code, see 43-1-23 NMSA 1978. effective date provision, but, pursuant to N.M. Const., art. 
For provisions of the 1995 "Children's Mental Health IV, § 23, was effective June 15, 2007, 90 days after. the 
and Developmental Disabilities Act, relating to violation adjournment of the legislature, 
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32A-6A-28. Cost of care. SO TY 


An indigent child may receive care and treatment at a state-operated facility without charge. 
The governing authorities of the facility may require payment for the cost of care and treatment 
from others pursuant to established fee schedules based on ability to pay. 


History: Laws 2007, ch. 162, § 28. Effective dates. — Laws 2007, ch, 162 contained no 

Cross references, — For cost of care applicable to effective date provision, but, pursuant to N.M. Const., art. 
the Adult Mental Health and Developmental Disabilities IV, § 23, was effective June 15, 2007, 90 days after the 
Code, see 43-1-25 NMSA 1978. adjournment of the legislature. 


For provisions of the 1995 Children's Mental Health and 
Developmental Disabilities Act, relating to cost of care, see 
the , 2006 NMSA 1978 (82A-6-20) on NMOneSource.com. 


4 


82A-6A-29. Recognition of tribal court involuntary placement orders. 


A. Notwithstanding the provisions of any other law to the contrary, an involuntary placement 
order for a child issued by a tribal court shall be recognized and enforced by the district court for 
the judicial district in which the tribal court is located. The involuntary placement order shall be 
filed with the clerk of the district court. The tribal court, as the court of original jurisdictions shall 
retain jurisdiction and authority over the child. 

B. A child placed in an evaluation facility pursuant to the provisions of this section shall be 
subject to the continuing jurisdiction of the tribal court; provided that any decisions regarding 
discharge or release of the child from the evaluation facility shall be made by the,administrator of 
that facility. Prior to discharging or releasing the child, the facility shall: 

(1) make custody arrangements with the child's legal custodian; and 
(2) establish a plan for the child's aftercare. 

C. When an Indian child is placed in an evaluation facility pursuant to the provisions of this 
section, any outpatient treatment of the Indian child shall be provided in the same manner as 
treatment would be provided for any other child. 

D. When an Indian child requires emergency treatment or habilitation, that treatment or nae 
bilitation shall be provided pursuant to the provisions of the Children's Mental Health and Devel- 
opmental Disabilities Act. 

E. An Indian child residing on or off a reservation, as a citizen of this state, shall have the same 
right to services available to other children of the state. 


History: Laws 2007, ch. 162, § 29. Temporary provision. — Laws 2007, ch. 162; '§ 30, 
Cross references. — For provisions of the 1995 "Chil- provided that the department of health shall promul- 
dren's Mental Health and Developmental Disabilities Act, gate rules for the operation of a human rights committee 
relating to tribal court involuntary placement orders, see charged with review and evaluation of a treatment plan 
the 2006 NMSA 1978 (82A-6-21) on NMOneSource.com. that includes aversive intervention. 
Effective dates, — Laws 2007, ch. 162 contained no 
effective date provision, but, pursuant to N.M. Const., art. ANNOTATIONS 
IV, § 23, was effective June 15, 2007, 90 days after the Law reviews. — For‘ article, "Problems in:the Appli- 


adjournment of the legislature. cation of Full Faith and Credit for Indian Tribes," see 7 
N.MLL. Rev. 133 (1977). 


82A-6A-30. Rules. 


The department shall promulgate rules for the operation of out-of-home treatment and habilita- 
tion programs identified as psychiatric residential treatment facilities or non-medical community- 
based residential programs in keeping with the purposes of the Children's Mental Health and 
Developmental Disabilities Act and in conformance with applicable federal law and regulation. 


History: Laws 2008, ch, 75, § 7. IV, § 23, was effective May 14, 2008, 90 days after the ad- 
Effective dates. — Laws 2008, ch. 75 contained no ef: journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


221 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 
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Juvenile Parole Board 

Sec. Sec. 

32A-7-1. Repealed. 32A-7-6. Repealed. 

32A-7-2. Repealed. 32A-7-7. Repealed. 

32A-7-3. Repealed. 32A-7-8. Repealed. 

32A-7-4. Repealed. 32A-7-9, Repealed. 

32A-7-5. Repealed. 


32A-7-1. Repealed. 
Repeals. — Laws 2009, ch, 239, § 70 repealed 32A-7-1 


NMSA 1978, as enacted by Laws 1993, ch. 77, § 194, relat- 
ing to the short title, effective July 1, 2009. For provisions 


32A-7-2. Repealed. 
Repeals. — Laws 2009, ch. 239, § 70 repealed 32A-7-2 


NMSA 1978, as enacted by Laws 19938, ch. 77, § 195, relat- 
ing to juvenile parole board, terms and director, effective 


32A-7-3. Repealed. 


Repeals. — Laws 2009, ch. 239, § 70 repealed 32A-7-3 


NMSA 1978, as enacted by Laws 1998, ch. 77, § 196, relat- 
ing to removal and vacancies, effective July 1, 2009. For 


32A-7-4. Repealed. 


Repeals. — Laws 2009, ch. 239, § 70 repealed 32A-7-4 
NMSA 1978, as enacted by Laws 1993, ch. 77, § 197, relat- 
ing to qualifications of board, effective July 1, 2009. For 


32A-7-5. Repealed. 


Repeals. — Laws 2009, ch, 239, § 70 repealed 32A- 
7-5 NMSA 1978,.as enacted by Laws 19938, ch. 77, § 198, 
relating to the chairperson, effective July 1, 2009. For 


32A-7-6. Repealed. 


Repeals. — Laws 2009, ch, 239, § 70 repealed 32A-7-6 
NMSA 1978, as enacted by Laws 1998, ch. 77, § 199, re- 
lating to powers and duties of the board, effective July 1, 


32A-7-7. Repealed. 


Repeals. — Laws 2009, ch. 239, § 70 repealed 32A-7-7 
NMSA 1978, as enacted by Laws 1993, ch. 77, § 200, relat- 
ing to compensation, effective July 1, 2009. For provisions 


32A-7-8. Repealed. 


Repeals. — Laws 2009, ch. 239, § 70 repealed 32A- 
7-8 NMSA 1978, as enacted by Laws 1993, ch. 77, § 201, 
relating to parole eligibility, effective July 1, 2009. For 
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of former section, see the 2008 NMSA 1978 on NMOne 


* Source,com, 


July 1, 2009. For provisions of former section, see the 2008 
NMSA 1978 on NMOneSource.com. 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 


2009. For provisions of former section, see the 2008 NMSA 
1978 on NMOneSource.com. 


of former section, see the 2008 NMSA 1978 on.NMOne 
Source.com. 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 
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32A-7-9. Repealed. 


Repeals. — Laws 2009, ch. 239, § 70. repealed 32A- of former section, see the 2008 NMSA 1978 on NMOne 
7-9 NMSA 1978, as enacted by Laws 19938, ch. 77, § 202, Source,com. 
relating to access, effective July 1, 2009. For provisions 


ARTICLE 7A 
Juvenile Public Safety Advisory Board 


Sec. Sec. 

32A-7A-1. Short title. 32A-7A-5, Board; chair. 

32A-7A-2. Juvenile public safety advisory board; terms; 32A-7A-6. Board; powers and duties. 
director. 32A-7A-7. Board; compensation. 

32A-7A-3. Board; removal; vacancies. 382A-7A-8, Access. 


32A-7A-4. Board; qualifications. 


32A-7A-1. Short title. 


Chapter 32A, Article 7A NMSA 1978. may be cited as the "Juvenile Public Safety Advisary Board 
Act". 


History: 1978 Comp., § 382A-7A-1, as enacted by July 1, 2009, are on release or are otherwise eligible to. be 


Laws 2009, ch. 239, § 58. placed on release as if the Juvenile Public Safety Advisory 
Effective dates. — Laws 2009, ch. 239, § 72 made this Board Act had been in effect at the time they were placed 
section effective July 1, 2009. on release or became eligible to be released. 


Applicability. — Laws 2009, ch. 2389, § 71, provided 
that the provisions of this act apply to all children who, on 


32A-7A-2. Juvenile public safety advisory board;.terms; director. 


A. The "juvenile public safety advisory board" is created, consisting of no fewer than three and 
no more than seven members appointed by the governor. The board is administratively attached to 
the department. The terms of members of the board shall be six years. © 

B. A director shall be appointed by the governor as the administrative officer of the juvenile 
public safety advisory board. The director shall employ other staff as necessary to carry out the 
duties of the board. Employees shall be employed in classified positions and shall be subject to the 
provisions of the Personnel Act [Chapter 10, Article 9 NMSA 1978]. 


History: 1978 Comp., § 32A-7A-2, as enacted by Board Act had been in effect at the time they were placed 
Laws 2009, ch. 239, § 59; 2012, ch. 36, § 1. on release or became eligible to be released. 
Applicability. — Laws 2009, ch. 239, § 71, provided The 2012 amendment, effective July 1, 2012, estab- 
that the provisions of this act apply to all children who, on lished the minimum and maximum number of members 
July 1, 2009, are on release or are otherwise eligible to be of the board and in Subsection A, in the first sentence, 
placed on release as if the Juvenile Public Safety Advisory after "consisting of", added "no fewer than three and no 
more than". 


32A-7A-3. Board; removal; vacancies. 


A member of the juvenile public safety advisory board may be removed by the governor as pro- 
vided in Article 5, Section 5 of the constitution of New Mexico. Vacancies shall be filled by the gov- 
ernor for the remainder of the unexpired term. 


History: 1978 Comp., § 32A-7A-3, as enacted by July 1, 2009, are on release or are otherwise eligible to be 


Laws 2009, ch. 239, § 60. placed on release as if the Juvenile Public Safety Advisory 
Effective dates. — Laws 2009, ch. 239, § 72 made this Board Act had been in effect at the time they were placed 
section effective July 1, 2009. on release or became eligible to be released, 


Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
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32A-7A-4. Board; qualifications. 


Members of the juvenile public safety advisory board shall be persons qualified by education or 
professional training in such fields as criminology, education, health, psychology, psychiatry, law, 
social work or sociology for children and youth. The membership shall be reasonably representa- 
tive of the various geographic regions of the state. 


History: 1978 Comp., 8 SAA Ae, as enacted by July 1, 2009, are on release or are otherwise eligible to be 


Laws 2009, ch. 239, § 61. placed on release as if the Juvenile Public Safety Advisory 
Effective dates. — Laws 2009, at 239, § 72 fade this Board Act had been in effect at the time they were placed 
section effective July 1, 2009. on release or became eligible to be released. 


Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 


32A-7A-5. Board; chair. 


A. The governor shall designate one member of the juvenile public sae ty, advisory board to 
serve as chair. 

B. The chair may designate two members of the board to serve as regional vice chairs. 

C. An employee of the department shall not be designated to’serve as chair or vice chair of the 
board. 


History: 1978 Comp., $ 32A-7A-5, as enacted by Board Act had been in effect at the time they were placed 
Laws 2009, ch, 239, § 62; 2012, ch. 36, § 2. ; on release or became eligible to be released. 

Applicability. - — Laws 2009, ch. 239, te eh provided The 2012 amendment, effective July 1, 2012, prohib- 
that the provisions of this act apply toall children who, on ited employees of the department from serving as chair or 
July 1, 2009, are on release or are otherwise eligible to be vice chair of the board and added Subsection C. 


placed on release as if the Juvenile Public Safety Advisory 


32A-7A-6: Board; powers and duties. 


A. The juvenile public safety advisory board shall: 

(1) advise the department on release decisions, including the criteria to be used to grant 
release and participation in decisions to grant or deny release; 

(2) meet with the secretary of children, youth and families or the secretary's designee a 
minimum of twice each year for the purpose of reviewing the activities of the department; 

(3) visit each facility for adjudicated delinquent children operated by the department at 
least once each year and on or before June 30 of each year, submit a written report to the governor 
and the secretary regarding conditions relating to the care and treatment of youth assigned to the 
facilities and any other matters pertinent in the judgment of the board; 

(4) make recommendations to the secretary of children, youth and families and he direc- 
tor of the juvenile justice division of the department concerning programs and facilities for adju- 
dicated delinquent children; and 

(5) adopt rules and regulations as may be necessary for the effectual discharge of duties 
of the board. 

B. Within forty days of a juvenile's arrival at a facility, the juvenile public safety advisory board 
shall conduct an initial assessment of the juvenile. At regularly scheduled intervals thereafter, the 
board shall conduct administrative reviews to assess the juvenile's progress or lack thereof. After 
each administrative review, the board shall prepare a report of the juvenile offender's progress 
with recommendations as to readiness for release or appropriateness of programming. 


History: 1978 Comp., § 32A-7A-6, as enacted by July 1, 2009, are on release or are otherwise eligible to be 


Laws 2009, ch. 289, § 63. placed on release as if the Juvenile Public Safety Advisory 
Effective dates, — Laws 2009, ch. 239, § 72 made this Board Act had been in effect at the time they were placed 
section effective July 1, 2009, on release or became eligible to be released. 


Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 
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32A-7A-7. Board; compensation. 


The members of the juvenile public safety advisory board shall receive per diem and mileage as 
provided for nonsalaried public officers in the Per Diem and Mileage Act’ [10-8-1 NMSA LOeBh and 
shall receive no other compensation, perquisite or allowance. 


History: 1978 Comp., § 32A-7A-7, as enacted by 
Laws 2009, ch. 239, § 64. 

Effective dates. — Laws 2009, ch. 239, § 72 made this 
section effective July 1, 2009. 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 


32A-7A-8. Access. 


July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 


The juvenile public safety advisory board shall have access at reasonable times to any adjudi- 
cated delinquent child and any records pertaining to the child for whom the department is consid- 
ering release or who has requested release pursuant to procedures established by the department. 
The agency or facility to which legal custody was transferred shall also provide the board with 


facilities for communicating with and interviewing children. 


History: 1978 Comp., § 32A-7A-8, as enacted by 
Laws 2009, ch. 239, § 65. 

Effective dates. — Laws 2009, ch. 289; § 72 made this 
section effective July 1, 2009. 

Applicability. — Laws 2009, ch. 239, § 71, provided 
that the provisions of this act apply to all children who, on 


_ duly 1, 2009, are on release or are otherwise eligible to be 


placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 


ARTICLE 8 


Citizen Substitute Care Review 


Sec. 

32A-8-1, Short title. 

32A-8-2. Purpose of act. 

32A-8-3, Repealed. 

32A-8-4, Substitute care advisory council; members; 
compensation; responsibilities; advisory 
committee, 


Compiler's notes. — Sections 32A-8-1 to 32A-8-7 NMSA 
1978 were originally enacted as 32-8-1 to 32-8-7 NMSA 
1978 by Laws 1993, ch. 77, §§ 203 to 209. The sections as 
enacted by Chapter 77 of Laws 1993 were recompiled to 


32A-8-1. Short title. 


Sec. 

382A-8-5. Substitute care review boards; appointments; 
exclusion; terms; training; compensation; 
meetings. 

32A-8-6. Substitute care review board reviews of cases. 

32A-8-7, Transfer provisions; funds; contracts; refer- 
ences in law. 


Chapter 32A NMSA 1978 in order to retain a historical 
link between the pre-July 1, 1993 law and the judicial prec- 
edents decided under that law. Citations to decisions under 
former law have been retained whenever possible. 


Chapter 32A, Article 8 NMSA 1978 may be cited as the "Citizen Substitute Care Review Act". 


History: 1978 Comp., § 32A-8-1, enacted by Laws 
1993, ch. 77, § 203; 2016, ch.°60, § 4. 


32A-8-2. Purpose of act. 


The 2016 amendment, effective asd 1, 2016, after 
"Chapter", changed "32" to "32A", 


The purpose of the Citizen Substitute Care Review Act is to provide a permanent system for 
independent and objective monitoring of children placed in the custody of the department by ex- 
amining the policies, procedures and practices of the department and, where appropriate, specific 
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82A-8-4 


cases to evaluate the extent to which the department is effectively discharging its child protection 


Percent 


History: 1978 Comp., § 32A-8-2, enacted by Laws © 


1998, ch. 77, § 204; 2016, ch. 60, $5. 
The 2016 amendment, effective July 1, 2016, clari- 
fied how the citizen substitute care review boards are to 


32A-8-3. Repealed. 


Repeals. — Laws 2016, ch. 60, § 10 repealed 32A-8-3 
NMSA 1978, as enacted by Laws 1993, ch. 77, § 205, relat- 


“monitor children placed in the custody of the children, 


youth and families department; and after "custody of the 
department", added the remainder of the section. 


For provisions of former section, see the 20 15 NMSA 1978 
on NMOneSource.com. 


ing to implementation of the act, effective July 1, 2016. 


32A-8-4. Substitute care advisory council; members; compensation; 
responsibilities; advisory committee. | 


‘A. The "substitute care advisory council" is created and, in accordance with the provisions of 
Section 9-1-7 NMSA 1978, is administratively attached to the regulation and licensing depart- 
ment. The general purpose of the council is to oversee substitute care review boards in their moni- 
toring of children placed in the custody of the children, youth and families department to identify 
systemic policy issues regarding substitute care. The council shall be composed of nine persons, 
including: | | 

(1) the secretary of public education or the secretary's designee; 

(2) the secretary of human services or the secretary's designee; 

(3) the secretary of finance and administration or the secretary's designee; 

(4) the secretary of health or the secretary's designee; 

(5) two public members, appointed by the governor, who: 

(a) are at least eighteen and no more than thirty years of age at the time of appoint- 
ment; and é 
(b) were previously placed in substitute care; 

(6) two public members, appointed by the governor, who have expertise in the area of child 
welfare; and 

(7) one children's court judge, appointed by the governor. 

B. The council may hire staff and contract for services to carry out the purposes of the Citizen 
Substitute Care Review Act. Except as provided pursuant to Paragraph (7) of Subsection A of this 
section, a person or a relative of a person employed by the department or a district court shall not 
serve on the council. 

C. Terms of office of public members of the council shall be three years. Public members shall 
be eligible for reappointment. In the event that a vacancy occurs among the members of the coun- 
cil, the governor shall appoint another person to serve the unexpired portion of the term. 

D. The council shall select a chairperson, a vice chairperson and other officers as it deems nec- 
essary. 

E. The council shall meet no less than twice annually and more frequently upon the call of the 
chairperson, 

F. The council shall adopt reasonable rules relating to the functions and procedures of the sub- 
stitute care review boards and the council in accordance with the duties of the boards as provided 
in the Citizen Substitute Care Review Act. These rules shall; ) oll 

(1) establish training requirements for substitute care review hoard members; 

(2) establish criteria for council designation of cases for substitute care review board re- 
view; ean 
(3) establish procedures for substitute care review board review of designated cases; 
(4) establish criteria for membership and tenure on and operating) procedures for substi- - 
tute care review boards; 

(5)... specify the information needed for designated cases to be monitored by substitute, care 
review boards; and 
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(6) , specify case information to be tracked and reported to the council; ; 

G. When adopting rules establishing criteria for designation of cases for substitute care review 

board review, the council shall weigh the importance of the following factors, eee, 
(1) sibling placements; 
(2) the frequency and severity of neglect or Sieees 
(3) the behavioral health status of household members; | . 
(4) the placement of children in households where there are no relatives of the children; 
(5) data related to demographics; and 
(6) relevant trend data. 

H. The council shall'review and coordinate the activities of the saint care review boards 
and make a report with its recommendations to the department, the courts and the appropriate 
legislative interim committees, on or: before November 1 ofeach year, regarding statutes, rules, 
policies and procedures relating to substitute care. This report shall include recommendations for 
any changes to substitute care review boards: 

I. Council members shall receive per diem and mileage as hiv taka for nonsalaried public of- 
ficers in the Per Diem and Mileage Act [10-8-1 through :10-8-8 NMSA 1978]; provided ‘that, if a 
different provision of that act applies to a specific member, that member shall be paid pursuant to 
that applicable provision. Members shall receive no other compensation, perquisite or allowance. 

J. The council shall appoint by October 1 of each year a six-member advisory committee from 
a list of substitute care review board members that.the substitute care review boards shall nomi- 
nate. The advisory:council shall meet with the council at least once per‘year to advise the council 
on matters relating to substitute care review. Advisory committee members shall serve terms of 
one year and may be reappointed. . . 


History: 1978 Comp., § 32A-8-4, enacted by Laws member shall serve for a term of two years and one mem- 
1993, ch. 77, § 206; 2016, ch, 60, § 6. ber, shall serve for a term of one year. The term of each 

The 2016 ‘amendment, effective July 1, 2016, created member shall expire on June 30 of the appropriate year" 
the substitute care advisory council, and provided for the and added "council shall be three years. Public members 
council's duties and responsibilities; in the catchline, de- shall be eligible for reappointment", after "among the 
leted "State advisory committee" and added "Substitute members of the", deleted "state advisory committee ap; 
care advisory council", and after "responsibilities", added pointed by the secretary of finance and administration" 
"advisory committee"; in Subsection A, deleted "A state and added "council", and after "the", deleted "secretary" 
advisory committee" and added the next two sentences, and added "governor"; in Subsection D, after "The", de- 
and after the second sentence, added "The council", after leted "state advisory committee" and added "council", and 
"shall be composed of", deleted "three persons with exper- ’ after "vice chairperson", deleted "an executive committee"; 
tise in the area of substitute care, appointed by the sec- in Subsection E, after "The", deleted "state advisory com- 
retary of finance and administration, and also one repre- mittee” and added "council", and after "chairperson", de- 
sentative of each local substitute care review board. Each leted "or as the executive committee may determine", and 
local board shall select its representative to the state advi- designated the remainder of the language in former Sub- 
sory committee in accordance with procedures established section D as Subsections F and H, and designated former 
by.that committee. No" and added "nine persons, includ- Subsection E as Subsection I; in Subsection -F, after "The", 
ing:", added Paragraphs (1) through (5), designated the re- deleted "state advisory committee is authorized to" and 
mainder of Subsection A as Subsection B and designated added "council shall", after "procedures of the", deleted 
former Subsections B through D as Subsections C through - "local", after "review boards and the", deleted "state ad- 
E, respectively; in new Subsection B, added'"The council », . \ visory;committee" and added “council”, and:after "These 
may hire staff and contract for services to carry out the rules shall", deleted "include guidelines for the determina- 
purposes of the Citizen Substitute Care Review Act. Ex- tion of the appropriate type of review and", added Para- 
cept as provided pursuant to Paragraph (7) of Subsection graphs (1) through (6); added a new Subsection G; in Sub- 
A of this section, a", after "person", added "or a relative section H, after "The", deleted "state advisory committee" 
of a person", after "a district court", deleted "may" and and added "council", after’"activities of the", deleted "lo- 
added "shall not", and after "serve on the"; deleted "state cal", after "review boards and make", added "a report with 
advisory committee" and added "council"; in Subsection its", after "courts and the", deleted "legislature" and added 
C; after "Terms of office of", deleted "local substitute’care “appropriate legislative interim committees", after "on or 
review board" and ‘added ' 'publie", after "members of the", before", deleted "January" and added "November", after 
deleted "state ‘advisory committee shall be doterihifious "Statutes", added "rules", and added the last sentence; in 
with their terms as members of the local boards. Terms Subsection I, added "Council", after "Mileage Act", added 
of office of members who are appointed by the secretary of "provided that, if a different provision of that act applies 
finance and administration shall be for three years; pro- to'a specific member, that member shall be paid pursuant 
vided, however, that appointment of the first state advi- to that applicable provision. Members"; and added a new 
sory conimittee members shall be to staggered terms so Subsection J. 


that one member shall serve for a term of three years, one 
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32A-8-5. Substitute care review boards; appointments; exclusion; set 
“training; c compensation; meetings. 


A. The council shall establish no fewer ehati three substitute care review boards and, in each 
judicial district established pursuant to Section 34-6-1 NMSA 1978, no more than the following 
number of substitute care review boards: 

(1). two substitute care review boards in the first judicial district; 

(2) three substitute care review boards in the second judicial district; 

(3) one substitute care review board in the third judicial district; 

(4) two substitute care review boards in the fourth judicial district; 

(5) . two substitute care review boards in the fifth judicial district; 

(6) two substitute care review boards in the sixth judicial district; 

(7) two substitute care review boards in the seventh judicial district; 

(8) two substitute care review boards in the eighth judicial district; 

(9) one substitute care review board in the ninth judicial district; 

(10) one substitute care review board in the tenth judicial district; 

(11) two substitute care review boards in the eleventh judicial district; 
(12) two substitute care review boards in the twelfth judicial district; and 
(13) . two substitute care review boards in the thirteenth judicial district. 

B. The council, or a contractor performing services for the council pursuant to Subsection B 
of Section 32A-8-4 NMSA 1978, shall provide administrative support to substitute care review 
boards in accordance with the Citizen Substitute Care Review Act and rules that the council has 
adopted. 

C. A person or a relative of a person employed by the department of finance and administra- 
tion, the children, youth and families department, the human services department, the public edu- 
cation department, the department of health, a contractor of the council or a district court shall 
not serve on a substitute care review board. ; 

D. The composition of each substitute care review board shall be broadly representative of 
the community in which the board serves and include members with expertise in the prevention 
and treatment of child abuse and neglect and may include adult former wishin of child abuse or 
neglect. 

E. Each substitute care review board shall meet at least once per quarter to review cases des- 
ignated in accordance with council rules. 

F. Substitute care review board members may receive per diem and mileage as provided for 
nonsalaried public officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978]; 
provided that, if a different provision of that act applies to a specific member, that member shall 
be paid pursuant to that applicable provision. Members shall receive no other compensation, per- 
quisite or allowance. 

G. Upon request of the council, a substitute care review board shall prepare a report summa- 
rizing its activities. These reports shall not contain confidential information. 


History: 1978 Comp., § 32A-8-5, enacted by Laws council, or a contractor performing services for the council 
1993, ch. 77, § 207; 2016, ch. 60, § 7. pursuant to Subsection B of Section 32A-8-4 NMSA 1978, 

The 2016 amendment, effective July 1, 2016, required shall provide administrative support to substitute care re- 
the substitute care advisory council to establish no fewer view boards. in accordance with", and after "the Citizen 
than three substitute care review boards and limited the Substitute Care Review Act", deleted the remainder of the 
number of boards that can be established in each of the 13 subsection and added "and rules that the council has ad- 
judicial districts, provided for administrative support for opted"; redesignated former Subsection.B as Subsection 
the boards, and provided for duties and responsibilities C; in Subsection C, added "A", after "person", added "or a 
of the boards; in the catchline, deleted "local" and added relative of a person”, after "department of finance and ad- 
"substitute care review"; in Subsection A, in the introduc- ministration, the", added "children, youth and families", 
tory sentence, after "The", deleted "contractor, selected by after "department", added "the human services depart- 
the department of finance and administration pursuant to ment, the public education department, the department of 
the provisions of Section 32-8-3 NMSA 1978" and added health, a contractor of the council", after."a district court", 
"council", after "shall establish", added the remainder deleted "may" and added "shall not", and after "serve on 
of the introductory sentence, added new Paragraphs (1) a", deleted "local"; deleted former Subsection C; in Sub- 
through (13), designated the remainder of former Subsec- section D, deleted "Local" and added the remainder of the 
tion A as new Subsection B; in Subsection B, added "The subsection; added a new Subsection E, and designated the 
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remainder of the language from former Subsection D as different provision of that act applies to a specific mem- 
Subsection F; in Subsection F, after "Per Diem and Mile- ber, that member shall be paid pursuant to that applicable 
age Act", deleted "and" and added "provided that, if a provision. Members"; and added a new Subsection G. 


32A-8-6. Substitute care review board reviews of cases. 


When council rules designate the review of a case, a substitute care review board shall conduct 
the review in accordance with the provisions of the Children's Code and the Abuse and Neglect 
Act [Chapter 32A, Article 4 NMSA 1978] and council rules. The designated substitute care review 
board shall submit a report to the court for each case that it reviews. The substitute care review 
board shall give the parties in a children's court case under substitute care review board review 
notice of a substitute care review board meeting related to that case and afford the’parties an op- 
portunity to participate fully in the substitute care review board meeting. 


History: 1978 Comp., § 32A-8-6, enacted by Laws judicial review by the court pursuant to Section 32A-4-23 
1993, ch. 77, § 208; 2016, ch. 60, § 8. NMSA 1978, the local substitute care review board shall 

Compiler's note. — Laws 1993, ch. 77, § 119, enacted review any dispositional order or the continuation of the 
as 32-4-23 NMSA 1978, was recompiled as 32A-4-25 order and the department's progress report on the child 
NMSA 1978 by the compiler. See note at the beginning of and submit a report to the court. The", and added the 
this article. next two sentences and "The substitute care review board 

The 2016 amendment, effective July 1, 2016, required shall give the", after "parties in", deleted "the" and added 
that when the substitute care advisory council requires "a", after "children's court", deleted "proceedings shall be 
a substitute care review board to review a case, that the given prior" and added "case under substitute care review 
review be conducted in accordance with the Children's board review", after "notice of", deleted "the" and added "a 
Code and the Abuse and Neglect Act and the council's substitute care", after "review board meeting", added "re- 
rules; in the catchline, deleted "Citizen" and added "Sub- lated to that case", after "and", deleted "be afforded" and 
stitute care", and after "reviews of", deleted "dispositional added "afford", after "the", added "parties an", and after 
judgments" and added "cases"; in former Subsection A, de- "participate fully in the", added "substitute care review 
leted the subsection designation and deleted "Prior to any board"; and deleted former Subsection B. 


32A-8-7. Transfer provisions; funds; contracts; references in law. 


On the effective date of this 2016.act: 

A. all functions, records, personnel, appropriations, money, furniture, property, equipment and 
supplies of the department of finance and administration relating to the Citizen Substitute Care 
Review Act shall be transferred to the council; 

B. all appropriations, contract funds and funds for contract administration and staff, the cost 
of council per diem and travel, training and all other costs relating to the Citizen Substitute Care 
Review Act shall be transferred from the department of finance and administration to the council; 

C. all existing rules and regulations, contracts and agreements of the department of finance 
and administration relating to the statewide system of substitute care review boards shall be 
binding and effective on the council; and 

D. all references in law to the state advisory committee shall be deemed to be references to the 
council. ; 


History: 1978 Comp., § 32A-8-7, enacted by Laws added "appropriations", after "the department", added "of 
1993, ch. 77, § 209; 2016, ch. 60, § 9. finance and administration", and after "transferred to", 

Compiler's notes, — The "effective date of this 2016 deleted "department of finance and administration" and 
act" referred to in the introductory language is July 1, added "council"; in Subsection B, deleted "On the effective 
2016, the effective date of Laws 2016, ch. 60. date of the Children's Code", after "the cost of", deleted 

The 2016 amendment, effective July 1, 2016, required "advisory committee" and added "council", after "the de- 
the department of finance and administration to transfer partment", added "of finance and administration", and 
all functions, records, personnel, appropriations, money, after "to the", deleted "department of finance and admin- 
equipment, property and supplies relating to the Citizen istration" and added "council"; in Subsection C, deleted 
Substitute Care Review Act to the substitute care ad- "On the effective date of the Children's Code", after "con- 
visory council, and required all references in law to the tracts and agreements", deleted "in effect with" and added 
state advisory committee shall be deemed to be references "of", after "the department", deleted "for providing a" and 
to the council; in the catchline, deleted "temporary provi- added "of finance and administration relating to the", af- 
sions", after "transfer", added "provisions", and after "con- ter "system of", deleted "local", and after "effective on the", 
tracts", added "references in law"; added the introductory deleted "department of finance and administration" and 
language "On the effective date of this 2016 act"; in Sub- added "council; and"; and added a new Subsection D. 


section A, deleted "On the effective date of the Children's 
Code", after "all", added "functions", after "personnel", 
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Children's Shelter Care 

Sec. Sec. 

32A-9-1. Short title. 32A-9-5. »Community-based shelter-care facilities. 

32A-9-2.. Legislative findings and purpose, 32A-9-6. Eligibility of child for placement. 

32A-9-3, Definitions. 32A-9-7, Report to the governor and the legislature. 

32A-9-4, Rules and regulations; promulgation. 


Compiler's notes. — Sections 32A-9-1 to 32A-9-7 
NMSA 1978 were originally recompiled from 32-2A-1 
to 832-2A-7 NMSA 1978 to 32-9-1 to 32-9-7 NMSA 1978 
by Laws 1993, ch. 77, § 210. The sections as enacted by 


+ 


NMSA 1978 in order to retain-a historical link between 
the pre-July 1, 1993 law and the judicial precedents de- 
cided under that law. Citations to decisions under former 
law have been retained whenever possible, 


Chapter 77 of Laws 1993 were recompiled to Chapter 32A 


32A-9-1. Short title. 


Sections,1 through 7 [32A-9-1 to 32A-9-7 NMSA 197 8 of Unie act may be cited as ste "Children’ 8 
Shelter Care Act". 


; 


History: 1978 Comp., § 32-2A-1, enacted by Laws 
1978, ch. 108, § 1; recompiled as 1978 Comp., § 32A- 
9-1 by Laws 1993, ch. 77, § 210. 


32A-9-2. Legislative findings and purpose. 


A. The legislature finds and declares that appropriate and distinct programs of supervision 
and care for children are required to fulfill the purposes of the Children's Code [32A-1-1 NMSA 
1978]; that many children are needlessly detained in,-secured facilities on charges for acts that 
would not be criminal if they were committed by an adult; that these children would benefit from 
either immediate return to the family or placement’ in shelter-care-homes or nonsecured shelter- 
care facilities; and that certain alleged delinquents will benefit from nonsecured placements and 
do not require secure detention. 

B. The purpose of the Children's Shelter Care Act is: 

(1), to provide funding for the establishment of shelter-care facilities or programs; and 

(2). to divert children out, of the juvenile justice system and provide for, their supervision 
and care in community-based shelter-care homes and facilities when the immediate return to the 
child's family is not feasible or when intervention programs alone are not sufficient for the care 
and treatment of the child. 


History: 1978 Comp., § 32-2A-2, enacted by Laws 
1978, ch. 108, § 2; recompiled as 1978 Comp., § 32A- 


32A-9-3: Definitions. 


As used in the Children's Shelter Care Act: 
A. "child" means an individual who is lens than eighteen years old; 
B. "alleged child in need of supervision" means a child who i is charged with an offense appli- 
cable only to children or not classified as criminal; . 
C.. "child in need of supervision" means a child found by the children's court or family court 
division of the district court to: ~~ 
(1) have committed an offense applicable only to children or not classified as criminal; and 
(2) be in need of care or rehabilitation; ui” bal ; ~ 
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D.: "alleged delinquent child" means a child charged with an act that would be designated as a 
crime under the Criminal Code [380-1-1 NMSA 1978] if committed by an adult; 

E. "community-based shelter-care facility" means a physically nonrestrictive home or living 
facility to be used as a temporary living place for a child eligible under Section 32-2A-6 [32A-9-6] 
NMSA 1978, pending the return of such child to his family or his placement in a residential se 
ity designed for long-term placement; 

F. "programs of supervision and care" includes programs, placements and services aasittied to 
serve as alternatives to the physical detention of alleged children in need of supervision, alleged 
delinquent children and children in need of supervision; and 

G. "department" means the children, youth and families department. 


History: 1978 Comp., § 32-2A-3, enacted by Laws Cross references, — For children, youth and families 
1978, ch. 108, § 3; 1983, ch. 180, § 1; 1992, ch. 57, § 34; department, see 9-2A-1 NMSA 1978. 
recompiled as 1978 Comp., § 32A-9-3 by Laws 1993, 
ch. 77, § 210. 


32A-9-4. Rules and regulations; promulgation. 


The department shall promulgate necessary rules, regulations, standards and procedures to 
carry out the purposes of the Children's Shelter Care Act. 


History: 1978 Comp., § 32-2A-4, enacted by Laws 
1978, ch. 108, § 4; recompiled as 1978 Comp., § 32A- 
9-4 by Laws 1998, ch. 77, § 210. 


32A-9-5. Community-based shelter-care facilities. 


The department shall establish and support community-based shelter-care facilities and pro- 
grams of supervision and care, and shall support existing community-based shelter-care facilities 
and other programs of supervision and care. 


History: 1978 Comp., § 32-2A-5, enacted by Laws 
1978, ch. 108, § 5; recompiled as 1978 Comp., § 32A- 
9-5 by Laws 1993, ch. 77, § 210. 


32A-9-6. Eligibility of child for placement. 


A child is eligible to be placed in a community-based shelter-care facility provided for under Sec- 
tion 5 [32A-9-5 NMSA 1978] of the Children's Shelter Care Act if: 

A. the child is an alleged child in need of supervision; a child in need of supervision; or 

B. the child is an alleged delinquent child and there is no probable cause to believe that the 
child will injure others or himself, run away or be taken away so as to be unavailable for proceed- 
ings of the court or its officers. 


History: 1978 Comp., § 32-2A-6, enacted by Laws 
1978, ch. 108, § 6; recompiled as 1978 Comp.,, § 32A- 
9-6 by Laws 1993, ch. 77, § 210. 


32A-9-7. Report to the governor and the legislature. 


The department shall provide an annual report to the governor and the legislature concerning 
the projects and programs funded under the Children's Shelter Care Act. The report shall include: 

A. a description of the community-based shelter-care facilities and programs of care and super- 
vision funded pursuant to the Children's Shelter Care Act; 

B. an accounting of expenditures; 
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C. ananalysis of the effectiveness of the community-based shelter-care Semgalilicts and Tatars 
of care and supervision funded pursuant to that act; and . 
D. a description of procedures employed by the department in awarding grants, and auditing, 


monitoring and evaluating facilities and programs. 


History: 1978 Comp., § 32-2A-7, enacted by Laws 
1978, ch, 108, § 7; recompiled as 1978 Comp., § 82A- 
9-7 by Laws 1998, mi § 210. 


ARTICLE 10 


Interstate Compact for Juveniles 


Sec. 

32A-10-1. Repealed. 
32A-10-2. Repealed. 
32A-10-3. Repealed. 
32A-10-4. Repealed. 
32A-10-5. Repealed. 


32A-10-1. Repealed. 


Repeals. — Laws 2003, ch. 48 repealed 32A-10-1 
NMSA 1978, as enacted by Laws 1973, ch. 238, § 1, when 
the Interstate Compact for Juveniles was enacted into law 
by the thirty-fifth state. As of September 14, 2009, forty 


32A-10-2. Repealed. 


Repeals. — Laws 2003, ch. 48 repealed 32A-10-2 
NMSA 1978, as enacted by Laws 1978, ch. 238, § 2, when 
the Interstate Compact for Juveniles was enacted into law 
by the thirty-fifth state. As of September 14, 2009, forty 


32A-10-3. Repealed. 


Repeals. — Laws 2003, ch. 48 repealed 32A-10-3 
NMSA 1978, as enacted by Laws 1973, ch. 238, § 8, when 
the Interstate Compact for Juveniles was enacted into law 
by the thirty-fifth state. As of September 14, 2009, forty 


32A-10-4. Repealed. 


Repeals. — Laws 20038, ch. 48 repealed 32A-10-4 
NMSA 1978, as enacted by Laws 1978, ch. 238, § 4, when 
the Interstate Compact for Juveniles was enacted into law 
by the thirty-fifth state. As of September 14, 2009, forty 


32A-10-5. Repealed. 


Repeals. — Laws 2003, ch. 48 repealed 32A-10-5 
NMSA 1978, as enacted by Laws 1973, ch. 238, § 5, when 
the Interstate Compact for Juveniles was enacted into law 


by the thirty-fifth state. As of September 14, 2009, forty — 


\ 


32A-10-6. Repealed. 


Repeals. — Laws 2003, ch. 48 repealed 32A-10-6 
NMSA 1978, as enacted by Laws 1973, ch. 288, § 6, when 
the Interstate Compact for Juveniles was enacted into law 
by the thirty-fifth state. As of September 14, 2009, forty 


Sec. : 

32A-10-6. Repealed. 

32A-10-7. Repealed. 

32A-10-8. Repealed. 

32A-10-9. Interstate Compact for Juveniles. 


states had enacted.the Interstate Compact for Juveniles 
into law. For provisions of the former section, see the 2011 
NMSA 1978 on NMOneSource.com. 


states had enacted the Interstate Compact for Juveniles 
into law. For provisions of the former section, see the 2011 
NMSA 1978 on NMOneSource.com., 


states had enacted the Interstate Compact for Juveniles 
into law. For provisions of the former section, see the 208 
NMSA 1978 on NMOneSource, com. 


states had enacted the Interstate Compact for Juveniles 
into law. For provisions of the former section, see the 2011 


' NMSA‘1978'0n NMOneSource.com. 


states had enacted the Interstate Compact for Juveniles 
into law. For provisions of the former section, see the 2011 
NMSA 1978 on NMOneSource.com. 


states had enacted the. Interstate Compact for Juveniles 
into law. For provisions of the eee section, see the 2011 
NMSA 1978 on NMOneSource.com. 
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32A-10-7. Repealed. 


Repeals. — Laws 2003, ch. 48 repealed 32A-10-7 states had enacted the Interstate Compact for Juveniles 
NMSA 1978, as enacted by Laws 1973, ch. 238, § 7, when ~ into law. For provisions of the former section, see the 2011 
the Interstate Compact for Juveniles was enacted into law NMSA 1978 on NMOneSource.com. 


by the.thirty-fifth state, As of September 14, 2009, forty 


32A-10-8. Repealed. 


Repeals. — Laws 2003, ch. 48 repealed 32A-10-8 states had enacted the Interstate Compact for Juveniles 
NMSA 1978,.as enacted by Laws 1973, ch. 238, § 8, when -, into law. For provisions of the former section, see the 2011 


the Interstate Compact for Juveniles was enacted into law NMSA 1978 on NMOneSource.com, 
by the thirty-fifth state. As of September 14, 2009, forty a y 


32A-10-9. Interstate Compact for Juveniles. 


The Interstate Compact for Juveniles is enacted into law and entered into on behalf of New 
Mexico with any and all other states legally joining therein in a form substantially as follows: 


THE INTERSTATE COMPACT FOR JUVENILES 
ARTICLE I - Purpose 


A. The compacting states to this interstate compact recognize that each state is responsible for 
the proper supervision or return of juveniles, delinquents and status offenders who are on proba- 
tion or parole and who have absconded, escaped or run away from supervision and control and in 
doing so have endangered their own safety and the safety of others. The compacting states also 
recognize that each state is responsible for the safe return of juveniles who have run away from 
home and in doing so have left their state of residence. The compacting states also recognize that 
congress, by enacting the Crime Control Act, 4 U.S.C. Section 112 (1965), has authorized and en- 
couraged compacts for cooperative efforts and mutual assistance in the prevention of crime. 

B. It is the purpose of this compact, through means 3 oF joint and cooperative action among the 
compacting states, to: 

(1) ensure that the adjudicated juveniles and status offenders subject to this compact are 
provided adequate supervision and services in ‘the receiving state as ordered by the hast ates 
judge or parole authority in the sending state; 

(2) ensure that the public safety interests of the citizens, including the victims of juvenile 
offenders, in both the sending and receiving states are adequately protected; 

(3) return juveniles who have run away, absconded or escaped from supervision or control 
or have been accused of an offense to the state requesting their return; 

(4) make contracts for the cooperative institutionalization in public facilities in member 
states for delinquent youth needing special services; 

(5) provide for the effective tracking and supervision of juveniles; 

(6) equitably allocate the costs, benefits and obligations of the compacting states; 

(7) establish procedures to manage the movement between states of juvenile offenders 
released to the community under the jurisdiction of courts, juvenile departments or any other 
criminal or juvenile justice agency that has jurisdiction over juvenile offenders; ~* 

(8) ensure immediate notice to jurisdictions where defined offenders are authorized to 
travel or to relocate across state lines; 

(9) establish procedures to resolve pending charges against juvenile’ offenders prior to 
transfer or release to the community under the terms of this compact; 

(10) establish a system of uniform data collection on information pertaining to juveniles 
subject to this compact that allows access by authorized juvenile justice and criminal justice of- 
ficials, and regular reporting of compact activities to heads of state executive, judicial and legisla- 
tive branches sabi juvenile and vgiataa oY justice administrators; 
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(11) monitor compliance with rules governing interstate movement of juveniles and-initi- 
ate interventions to address and correct noncompliance; 

(12) coordinate training and education regarding the ree ahon of interstate movement of 
juveniles for officials involved in that activity; and 

(18) coordinate the implementation and operation of the eiiipice with the Interstate 
Compact on the Placement of Children [382A 11-1 NMSA 1978], the Interstate Compact for Adult 
Offender Supervision [31-5-20 NMSA 1978] and other compacts affecting juveniles, particularly in 
those cases where concurrent or overlapping supervision issues arise. ; 

C. It is the policy of the compacting states that the activities conducted by the interstate com- 
mission created herein are the formation of public policies and therefore are public business. Fur- 
thermore, the compacting states shall cooperate and observe their individual and collective duties 
and responsibilities for the prompt return and acceptance of juveniles subject to the provisions of 
this compact. 

D. The provisions of this compact shall be reasonably and liberally construed to accomplish the 
purposes and policies of the compact. 


ARTICLE II - Definitions 


As used in this compact, unless the context clearly requires a different construction: 
A. "bylaws" means those bylaws established by the interstate commission for its governance or 
for directing or controlling its actions or conduct; 
B. "commissioner" means the voting representative of each compacting state appointed pursu- 
ant to Article III of this compact; 
C. "compact administrator" means the individual in each compacting state appointed pursuant 
to the terms of this compact, responsible for the administration and management of the state's 
supervision and transfer of juveniles subject to the terms of this compact, the rules adopted by the 
interstate commission and policies adopted by the state council under:this compact; 
D. "compacting state" means any state that has enacted the enabling legislation for this compact; 
K. "court" means any court having jurisdiction over delinquent, neglected or dependent chil- 
dren; ) | 
F. "deputy compact administrator" means the individual, if any, in each compacting state ap- 
pointed to act on behalf of a compact administrator pursuant to the terms of this compact and who 
is responsible for the administration and management of the state's supervision and transfer of 
juveniles subject to the terms of this compact, the rules adopted by the interstate commission and 
the policies adopted by the state council under this compact; 
G. "interstate commission" means the interstate commission for juveniles el by Article 
III of this compact; 
H. "juvenile" means a person defined as a juvenile in any member state or by the rules of the 
interstate commission, including: 
(1) an accused delinquent, who is a person charged with an offense that, if committed by 
an adult, would be a criminal offense; 
(2) an adjudicated delinquent, who is a, person found to have committed an offense that, if 
committed by an adult, would be a criminal offense; 
(3) .an accused status offender, who is.a person charged with an offense that would not be 
a criminal offense if committed by an adult; 
(4) an adjudicated status offender, who is a person found to have committed an Bfferide 
that would not be a criminal offense if committed by an adult; and 
(5) anon-offender, who is a person in need of supervision who has not been accused or ad- 
judicated as a status offender or delinquent; 
I, . "noncompacting state" means any state that has not enacted the enabling legislation for this 
compat 
J, "probation or parole" means any kind of supervision or conditional release of juveniles au- 
thorized under the laws of the compacting states; _, 
K. "rule" means a written statement by the interstate commission promulgated pursuant to 
Article VI of this compact that is of general applicability, that implements, interprets or prescribes 


234 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-10-9 INTERSTATE COMPACT FOR JUVENILES 32A-10-9 


a policy or provision of the compact or an organizational, procedural or practice requirement of 
the commission, and that has the force and effect of statutory law in a compacting state. "Rule" 
includes the amendment, repeal or suspension of an existing rule; and 

- L. "state" means a state of the United States, the District of Columbia, the Commonwealth of 
Puerto Rico, the United States sete Islands, Pr American Samoa:and the Northern Mari- 
anas Islands. 


ARTICLE III - Interstate Commission for Juveniles 


A. The compacting states hereby create the "interstate commission for juveniles". The com- 
mission shall be. a body corporate and joint agency of the compacting states. The commission shall 
have all the responsibilities, powers and duties set forth herein, and additional powers as may be 
conferred upon it by subsequent action of the respective legislatures of the compacting states in 
accordance with the terms of this compact. 

B. The interstate commission shall consist of commissioners appointed by the appropriate ap- 
pointing authority in each state pursuant to the rules and requirements of each compacting state 
and in consultation with the "state council for interstate juvenile supervision" created hereunder. 
The commissioner shall be the compact administrator, deputy compact administrator or designee 
from that state who shall serve on the interstate commission in such capacity under or pursuant 
to the applicable law of the compacting state. 

C.. In addition to the commissioners who are the voting representatives of each state, the in- 
terstate commission shall include individuals who are not commissioners, but who are members 
of interested organizations. Noncommissioner members shall include a member of the national 
organizations of governors, legislators, state chief justices, attorneys general, a member of the 
interstate compact for adult offender supervision, a member of the interstate compact for the 
placement of children, juvenile justice and juvenile corrections officials and crime victims. All 
noncommissioner members of the interstate commission shall be ex-officio, nonvoting members. 
The interstate commission may provide in its bylaws for additional ex-officio, nonvoting mem- 
bers, including members of other national organizations, in such numbers as shall be deter- 
mined by the commission. 

D. Each compacting state represented at any meeting of the interstate commission is entitled 
to one vote. A majority of the compacting states shall constitute a quorum for the transaction of 
business, unless alarger quorum is required by the bylaws of the interstate commission. 

E. The interstate commission shall meet at least once each calendar year. The chairperson may 
call additional meetings and, upon the request of a simple majority of the compacting states, shall 
call additional meetings: Public notice shall be given of all meetings and meetings shall be open to 
the public. 

F. The interstate commission shall séthiblielt an executive committee, which shall include com- 
mission officers, members and others as determined by the bylaws. The executive committee shall 
have the power to act on behalf of the interstate commission during periods when the interstate 
commission is not in session, with the exception of rulemaking and amendments to the compact. 
The executive committee shall oversee the day-to-day activities managed by an executive director 
and interstate commission staff, administer enforcement and compliance with the provisions of 
the compact, bylaws and rules, and gee other duties as directed by the interstate commission 
or set forth in the bylaws. * 

G. Each member of the interstate commission shall have the right and power to cast a vote 
to which that compacting state is entitled and to participate in the business and affairs of the 
interstate commission. A member shall vote in person and shall not delegate’a vote to another 
compacting state. However, a commissioner, in consultation with the state council, shall appoint 
another authorized representative, in the absence of the commissioner from that state, to cast.a 
vote on behalf of the compacting state at a specified meeting. The bylaws may provide for mem- 
bers' participation in meetings by telephone or other means of telecommunication or electronic 
communication. 

H. The interstate commission's bylaws shall estubliah conditions and ptodadubed under which 
the interstate commission shall make its information and official records available to the public 


235 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-10-9 CHILDREN'S CODE: 32A-10-9 


for inspection or copying. The interstate commission may exempt from disclosure any information 
or official records to the extent they would re affect personal privacy os or ads 
interests. 

I. Public notice shall én given of all ikl and all meetings shall be open to the public, ex- 
cept as set forth in the rules or as otherwise provided in the compact. The interstate commission 
and any of its committees may close a meeting to the public when a determination is:made by a 
two-thirds' vote that an open meeting would be likely to: 

(1) relate solely to the interstate:commission's internal personnel practices and proce- 
dures; 

(2) disclose matters specifically exempted from disclosure by statute; 

(3) disclose trade secrets or commercial or financial information that is privileged or con- 
fidential,; 

(4) involve accusing a person pfs a crime of forkhill censuring’a péraord 

(5) disclose information of a personal nature when) disclosure would pension ta a clearly 
unwarranted invasion of personal privacy; 

(6) disclose investigative records compiled for law aa purposes; 

(7) disclose information contained in or related to examination reports, operating recbrial 
or condition reports prepared by, prepared on behalf of or prepared for the use°of the interstate 
commission with respect to a regulated: person or entity for the purpose of regulation or supervi- 
sion of the person or entity; 

(8). disclose information, the premature disclosure of wind eel significantly ariariker 
the stability of a regulated person or entity; or 

(9) specifically relate to the interstate commission's issuance ofia rear or its partici- 
pation in a civil action or other legal proceeding. 

J. For every meeting closed pursuant to the provisions of Subsection I of this article, the: ivttiard 
state commission's legal counsel shall publicly certify that, in the legal counsel's opinion, the meet- 
ing may be closed to the public and shall reference each relevant provision set forth in Subsection 
lof this article. The interstate commission shall keep minutes that fully and clearly describe all 
matters discussed ina meeting and shall provide a full and accurate: summary of actions taken 
and the reasons therefore, including a description of each of the views expressed on:an item and 
the'record of a roll call vote, All documents considered in connection with an action shallbe identi- 
fied in the minutes. 

K. Theinterstate commission shall amet standardized data concerning the jndsindt ote move- 
ment of juveniles, as directed through its rules, which shall specify the data to be collected, the 
means of collection, data exchange and reporting requirements. The methods of data:collection, 
data exchange and reporting shall, insofar as it is reasonably possible, conform to up-to-date 
technology and coordinate with information functions used by the appropriate repository of re- 
cords. 


ARTICLE IV - Powers. and Duties of the Interstate Commission 


The interstate commission shall; 

A... provide for dispute resolution among compacting states; 

B. promulgate rules to effect the purposes and obligations bonmatateild in hid compact, which 
shall have the force and effect of statutory law and shall be binding in the compacting states to aie 
extent and in the manner provided in this compact; 

C... oversee, supervise and coordinate the interstate movement of putin subject to the terms 
of this compact and any bylaws adopted and rules promulgated by the interstate commission; 

D... enforce compliance with compact provisions, the rules promulgated by the interstate com- 
mission and bylaws, using all necessary and proper means, including the use of judicial process; 

E.,. establish and maintain offices that shall be located within one or more of the compacting 
states; 

F, purchase and maintain insurance and bonds; 

G.. borrow, accept, hire or contract for personnel services; 
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H.. establish and appoint committees and hire staff that it deems necessary for carrying out 
its functions, including an executive committee that shall have the power to act on behalf of the 
interstate commission in carrying out its powers and duties; 

I. elect or appoint officers, attorneys, employees, agents or tthidubened and to fix their compen- 
sation, define their duties and determine their qualifications; and to establish the interstate com- 
mission's personnel policies and programs metethiE to conflicts of TabereRt; rates of compensation 
and qualifications of personnel; 

J. accept any and all donations and grants of mk 4 equipment, supplies, fiiterials and ser- 
vices and to receive, utilize and dispose of same; 

K. lease, purchase, accept contributions or donations of, or otherwise to own, hold, improve or 
use any property, real, personal or mixed; 

L. sell, convey, mortgage, pledge, lease, exchange, abandon or otherwise dispose of any prop- 
erty, real, personal or mixed; 

M. establish a budget and make expenditures and levy dues as provided in Article VIII ofthis 
compact; 

N. sue and be sued; 

O. adopt a seal and bylaws governing the management and operation of the intestate com- 
mission; 

P. perform functions as may be necessary or appropriate to achieve the purposes of this com- 
pact; 

Q. report annually to the legislatures, governors, judiciary and state councils of the compact- 
ing states concerning the activities of the interstate commission during the preceding year. The 
reports shall also include recommendations that may have been adopted’ by: the interstate com- 
mission; 

R. coordinate education, teaieiig and public awareness Pri: the interstate movement of 
juveniles for officials involved in that activity; 

S. establish uniform standards for the reporting, dolleetizey and exchanging of data; and 

T. maintain its corporate books and records in accordance with the bylaws. 


ARTICLE V - Organization and Operation of the Interstate Commission 


A. The‘interstate commission shall, by a majority of the members present and voting, within 
twelve months after the first interstate commission meeting, adopt bylaws to govern its conduct as 
may be necessary or appropriate to carry out the purposes of the compact, i 

(1) establishing the fiscal year of the interstate commission; 

(2) establishing an executive committee and other committees as may be necessary; 

(3) providing for the establishment of committees governing general or specific delegation 
of any authority or function of the interstate commission; 

(4) providing reasonable procedures for calling and conducting meetings of the interstate 
commission and ensuring reasonable notice of those meetings; 

(5) ° establishing the titles and responsibilities of the officers of the interstate commission; 

(6) providing a mechanism for concluding the operations of the interstate commission and 
the return of surplus funds that may exist upon the termination of the compact after the Sah oe! 
and reserving of all of its debts and obligations; 

(7) providing "start-up" rules for initial administration of the compact; and | 

(8) establishing standards ‘and procedures for compliance and technical assistance in car- 
rying out the compact. 

B. The interstate commission shall, by a majority of the members, elect annually from among 
its members a chairperson and a vice chairperson, each of whom shall have such authority and 
duties as may be specified in the bylaws, The chairperson or, in the chairperson's absence or dis- 
ability, the vice chairperson shall preside at all meetings of the interstate commission. The officers 
elected shall serve without compensation or remuneration from the interstate commission; pro- 
vided that, subject to the availability of budgeted funds, the officers shall be reimbursed for ordi- 
nary and necessary costs and expenses incurred by them in the performance of their duties and 
responsibilities as officers of the interstate commission. 
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_C.. The interstate commission, through its executive committee, shall appoint or retain an ex- 
ecutive director, upon terms and conditions and for compensation as the interstate commission 
may deem appropriate. The executive director shall serve as secretary to the interstate commis- 
sion, shall not be a member and shall hire and : rahe other staff as may he anthonizad by the 
interstate commission. 

D. The commission's executive dizsithen and aerakabiaa shall be immune from suit:and liability, ei- 
ther personally or in their official capacity, for any claim for damage to or loss of property or personal 
injury or other civil liability caused or arising out of or relating to any actual or alleged act, error or 
omission that occurred within the scope of interstate: commission employment, or that the person 
had a reasonable basis for believing occurred within the scope of commission employment, duties or 
responsibilities; provided that the person shall not be protected from ‘suit or liability for any damage, 
loss, injury or liability caused by the intentional or willful and wanton misconduct of the person. 

E. The liability of any commissioner, or the employee or agent of a commissioner, acting within 
the scope of the person's employment or duties for. acts, errors or omissions occurring within the 
person's state may not exceed the limits of liability set forth under the constitution and:laws of 
that state for state officials, employees and agents. Nothing in this subsection shall be construed 
to protect the person from suit or liability for any damage, loss, injury.or liability caused. by the 
intentional or willful and wanton misconduct of the person. 

F,. The interstate commission shall defend the executive director or the employees or repre- 
sentatives of the interstate commission and, subject to the approval of the attorney general of the 
state represented by a commissioner of a compacting state, shall defend the commissioner or the 
commissioner's representatives. or employees in a:civil action seeking to impose liability, arising 
out of an actual or alleged act, error or omission that occurred: within the scope of interstate com- 
mission employment, duties or responsibilities, or that the defendant had a reasonable basis for 
believing occurred within the scope of interstate commission employment, duties, or responsibili- 
ties; provided that the actual or alleged act, error or omission did not.result from intentional or 
willful and wanton misconduct on the part of the person. 

G. The interstate commission shall indemnify and hold the commissioner of a cotneictiadl state, 
the commissioner's representatives or employees or the interstate commission's representatives or 
employees, harmless in the amount of a settlement:or judgment obtained against ‘a person arising 
out of an actual or alleged act, error or omission that occurred within the scope of interstate com- 
mission employment, duties or responsibilities, or that the person had a.reasonable basis for be- 
lieving occurred within the scope of interstate,commission employment, duties or responsibilities; 
provided that the actual or alleged act, error or omission did not result from intentional-or willful 
and wanton misconduct on the part of the person... | 


ARTICLE VI - Rulemaking Functions of the Interstate Commission 


A. The interstate commission shall promulgate and publish rules in order to.effectively and 
efficiently achieve the purposes of the compact. 

B. Rulemaking shall occur pursuant to the criteria set forth, i in this ne ee and: tthe bylaws and 
rules adopted pursuant thereto. Rulemaking shall substantially conform.-to the principles of the 
"Model State Administrative Procedures, Act”; 1981-Act, Uniform Laws, Annotated, Vol:,15, p-1 
(2000), or other administrative procedures act, as the interstate commission deems: appropriate, 
consistent with due process requirements. under the United States, constitution as now or here- 
after interpreted by the United States supreme court. All rules and. amendments shall become 
binding as of the date specified, as published ei the final version of the rule:as approved by the 
interstate commission. 

_C, .When promulgating a rule, the interstate commission Sie at a minimum: 

(1) publish the proposed rule's entire text stating the reasons for that proposed sali 

(2) allow and invite persons to submit written data, facts, opinions and arguments, which 
information shall be added to the record,and be made, publicly available; | 

(3) provide an opportunity for an informal hearing if petitioned by ten: or, more persons; and - 
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(4), promulgate a:final rule and its effective date, if appropriate, based on input from state 
or local officials or interested parties. 

D. Allow, not later than sixty days after a rule is promulgated, an interested person to file a 
petition in the United States district court for the District of Columbia or in the federal district 
court where the interstate commission's principal office is located for judicial review of the rule. If 
the court finds that the interstate commission's action is not supported by substantial evidence in 
the rulemaking record, the court!shall hold the rule unlawful and set it aside. For purposes of this 
subsection, evidence is substantial if it would-be considered substantial evidence under the Model 
State Administrative Procedures Act. | » walyd ah 1! 

EK. ‘Ifa majority of the legislatures of the compacting states rejects a rule, those states may, by 
enactment of a statute or resolution in the same manner used to adopt the compact, cause the rule 
to have no further force and effect in any compacting state. 

F. The existing rules governing the operation of the interstate compact on juveniles superseded 
by this act shall be null and void twelve months after the first meeting of the interstate commis- 
sion created hereunder. 

-G. Upon determination by the interstate commission that a state of emergency exists, it may 
promulgate an emergency rule that shall become:effective immediately upon adoption, provided 
that the usual rule making procedures provided hereunder shall be retroactively applied to the 
rule as soon as reasonably possible, but no later than: ninety days after the effective date of the 
emergency: rule. | 


ARTICLE VII - Oversight, Enforcement and Dispute Resolution by The Tbdedfiatia Giadtan heetice 


A. The interstate commission shall oversee the adonmaientlie and operations af the-interstate 
movement of juveniles subject to this compact in the compacting states and shall monitor activi- 
ties being administered in noncompacting' states that may significantly affect compacting states. 

B. The courts and executive agencies in each compacting state shall enforce this compact and 
shall.take all actions necessary and appropriate. to effectuate the compact's purposes and intent. 
The provisions of this compact and the rules promulgated hereunder shall.be received by-all the 
judges, public officers, commissions and departments of the state government as evidence of the 
authorized statute and administrative rules, All courts shall take judicial notice of the compact 
and the rules, In a judicial or administrative proceeding in a.compacting state pertaining to the 
subject. matter of this compact that. may affect the powers, responsibilities or actions. of the inter- 
state commission, it shall be entitled to receive all service of process in the proceeding and shall 
have standing to intervene in the proceeding forall. purposes. 

C.. The compacting states shall report to the interstate commission on all issues and activities 
necessary for the administration of the compact as well as issues and activities pertataing to com- 
pliance with the provisions of the compact and its bylaws and rules. 

D. The interstate commission shall attempt, upon the request of a compacting state, to Femiles 
any disputes or other issues that are subject to the compact and,that may arise among compact- 
ing states and between compacting and noncompacting states. The commission shall promulgate 
a- rule providing for both mediation and binding dispute resolution for disputes between the com- 
pacting states. 

E.. The interstate commission, in the reasonable exercise of its discretion, shall enforce the 
provisions and rules of this compact using any or all means set forth in Article XI of this eninpact: 


ARTICLE VIII - SD iated 


A... The interstate commission shall pay or provide for the payment of the reasonable expenses 
of its establishment, organization and, ongoing activities. 

_B... The interstate commission shall levy on and collect an annual assessment from each com- 
pacting state to cover the cost of the internal operations and activities of the interstate commis- 
sion.and its staff, which must be in a total. amount sufficient to cover the interstate commission's 
annual budget as approved each year. The aggregate annual assessment amount shall be allocated 
based upon a formula to be determined by the interstate commission, taking into consideration . 
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the population of each compacting state and the volume of interstate movement of juveniles in 
each compacting state and shall promulgate a rule binding yeiton all sare aes tk states that gov- 
erns the assessment. 

C. The interstate commission shall not incur inch bichidieond of any. kind prior to securing the funds 
adequate to meet the same; nor shall the interstate commission pledge the credit of any of the 
compacting states, except by and with the authorityof the:compacting state. 

D. The interstate commission shall keep accurate accounts of all receipts and disbursements. 
The receipts and disbursements of the interstate ‘commission ‘shall be subject to the audit and 
accounting procedures established under its bylaws. However, all receipts and disbursements of 
funds handled by the interstate commission shall be audited yearly by a certified or licensed pub- 
lic accountant and the report of the audit shall be included in and become part of the annual re- 
port of the interstate commission. VSS 


ARTICLE IX - The State Council 


Each member state shall create a "state council for interstate juvenile supervision". While each 
state may determine the membership of its own state council, its membership must-include at 
least one representative from the legislative, judicial and executive branches of government, vic- 
tims groups and the compact administrator, deputy compact administrator or designee. Each com- 
pacting state retains the right to determine the qualifications of the compact administrator or 
deputy compact administrator. Each state council will advise and may exercise oversight and ad- 
vocacy concerning that state's participation in interstate commission activities and other duties 
as may be determined by that state, including development of it ries! operations po: 
prceeture: of the compact within that state. 


ARTICLE X - Compacting States, Effective Date and Amendment 


A. Any state is eligible to become a compacting ‘state. The compact shall become effective and 
binding upon legislative enactment of the compact into law by no less than thirty-five of the states. 
The initial effective date shall be the later of July 1, 2004 or upon enactment into law by the thirty- 
fifth jurisdiction. Thereafter, it shall become effective and binding as to any other compacting state 
upon enactment of the compact into law by that state. The governors of noncompacting states or 
their designees shall be invited to participate in the activities of the interstate commission on a 
nonvoting basis prior to adoption of the compact by all states and territories of the United States. 

B. The interstate commission may propose amendments to the compact for enactment by the 
compacting states. An amendment shall not become effective and binding upon the interstate com- 
mission and the compacting states unless and until it is enacted into law by unanimous consent of 
the compacting states. 


ARTICLE XI - Withdrawal, Default, Termination and Judicial Enforcement 


A. Once effective, the compact shall continue in force and remain binding upon each and every 
compacting state; provided that a compacting state may withdraw from the compact by specifically re- 
pealing the statute that enacted the compact into law. The effective date of withdrawal is the effective 
date of the repeal. The withdrawing state shall immediately notify the chairperson of the interstate 
commission in writing upon the introduction of legislation repealing this compact in the withdrawing 
state. The interstate commission shall notify the other compacting states of the withdrawing state's 
intent to withdraw within sixty days of its receipt thereof. The withdrawing state is responsible for all 
assessments, obligations and liabilities incurred through the effective date of withdrawal, including 
any obligations, the performance of which extend beyond the effective date of withdrawal. Reinstate- 
ment following withdrawal of a compacting state shall occur upon the withdrawing state eigaiierrie 
the compact or upon a later date as determined by the interstate commission. 

B. If the interstate commission determines that a compacting state has at any time defaulted 
in the performance of its obligations or responsibilities under this compact, or the bylaws or duly 
promulgated rules, the interstate commission may impose any or all of the following penalties: 
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(1) remedial training and technical assistance as directed by the interstate commission; 

(2) alternative dispute resolution; 

(3) fines, fees and costs in amounts as are deemed to be reasonable as fixed by the inter- 
state commission; and 

(4) suspension or termination of membership in the compact, which shall be imposed only 
after all other reasonable means of securing compliance under the bylaws and rules have been 
exhausted and the interstate commission has therefore determined that the offending state is in 
default. Immediate notice of suspension shall be given by the interstate commission to the gover- 
nor, the chief justice or the chief judicial officer of the state, the majority and minority leaders of 
the defaulting state's legislature and the state council. 

C. The grounds for default include failure of a compacting state to perform obligations or re- 
sponsibilities imposed upon it by this compact, the bylaws or duly promulgated rules and any 
other grounds designated in commission bylaws and rules. The interstate commission shall imme- 
diately notify the defaulting state in writing of the penalty imposed by the interstate commission 
and of the default. pending a cure of the default. The commission shall stipulate the conditions and 
the time period within which the defaulting state must cure its default. If the defaulting state fails 
to cure the default within the time period specified by the interstate commission, the defaulting 
state shall be terminated from the compact upon an affirmative vote of a majority of the compact- 
ing states and all rights, privileges and benefits conferred by this compact shall be terminated 
from the effective date of termination. 

D. Within sixty days of the effective date of termination of a defaulting state, the interstate com- 
mission shall notify the governor, the chief justice or chief judicial officer of the state, the majority 
and minority leaders of the defaulting state's legislature and the state council of the termination. 

E. The defaulting state is responsible for all assessments, obligations and liabilities incurred 
through the effective date of termination, including any obligations that extend beyond the effec- 
tive date of termination. 

_F. The interstate commission shall not bear any costs relating to the defaulting state unless oth- 
erwise mutually agreed upon in writing between the interstate commission and the defaulting state. 

G. Reinstatement following termination of a compacting state requires both a reenactment of the 
compact by the defaulting state and the approval of the interstate commission pursuant to the rules. 

H. The interstate commission may, by majority vote of the members, initiate legal action in 
the United States district court for the District of Columbia or, at the discretion of the interstate 
commission, in the federal district where the interstate commission has its offices, to enforce com- 
pliance with the provisions of the compact, its duly promulgated rules and bylaws, against any 
compacting state in default. In the event judicial enforcement is necessary, the prevailing party 
shall be awarded all costs of the litigation, including reasonable attorneys fees. 

I. The compact dissolves effective upon the date of the withdrawal or default of the compacting 
state, which reduces membership in the compact to one compacting state. Upon the dissolution of 
this compact, the compact becomes null and void and shall be of no further force or effect, and the 
business and affairs of the interstate commission shall be concluded and any surplus funds shall 
be distributed in accordance with the bylaws. . 


ARTICLE XII - Severability and Construction 


A. The provisions of this compact shall be severable and if any phrase, clause, sentence or 
provision is deemed unenforceable, the remaining provisions of the compact shall be enforceable. 
B. The provisions of this compact.shall be liberally construed to effectuate its purposes. 


ARTICLE XIII - Binding Effect of Compact and Other Laws 


A. Nothing herein prevents the enforcement of any other law of a compacting state that is not 
inconsistent with this compact. All compacting states' laws other than state constitutions and 
other interstate compacts conflicting with this eompact are superseded to the extent of the conflict. 

B. All lawful actions of the interstate commission, including all rules and bylaws promulgated 
by the interstate commission, are binding upon the compacting states. 
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C. -All agreements between the interstate commission and the oa ES states are reser te in 
accordance with their terms. 

D. Upon the request of a party to a conflict over meaning or srnbeso intelli of inaitorstBte com- 
mission actions, and upon a majority vote of the compacting states, the interstate commissiommay 
issue advisory opinions regarding the meaning or interpretation. 

E. In the event a provision of this compact’ exceeds the constitutional limits imposed on the 
legislature of a compacting state, the obligations, duties, powers or jurisdiction sought to be con- 
ferred by the provision upon the interstate commission shall be*ineffective and the obligations, 
duties, powers or jurisdiction shall remain in the compacting state and shall be exercised by the 
agency to which the obligations, duties, powers or jucinetiietlont are delegated by law in effect at the 
time this compact becomes effective, bab ) 


ARTICLE XIV - Repeal 


Sections 32A-10-1 through 82A-10-8 NMSA 1978 (being Laws 1973, Se 238, Sdetiods de 


through 8, as amended) are repealed. 


History: Laws 2008, ch. 48, § 1. 
Compiler's notes. — Laws 2003, ch. 48, art. X, provided 
that this compact became effective the later of July 1, 


2004, or enactment of the compact into law by. the thirty- 
fifth jurisdiction, As of September 14, 2009, forty states 
had enacted the Interstate Compact for Juveniles into Jaw. 


ARTICLE 11 


Interstate Compact on Placement of Children 


Sec. 

32A-11-1.. Interstate compact. 

32A-11-2. Financial responsibility; default in compact. 

32A-11-3. Notices; health and social services department 
{human services department]. 

32A-11-4. "Appropriate authority"; health and social ser- 
vices department [human services depart- 
ment], 


Compiler's notes. — Sections 32A-11-1 to 32A-11-7 


NMSA 1978 were originally recompiled from 32-4-1 to 32- — 


4-7 NMSA 1978 to 32-11-1 to 32-11-7 NMSA 1978 by Laws 
1993, ch. 77, § 212, and were subsequently recompiled: at 


Sec. 

32A-11-5. Financial commitment; approval, 

32A-11-6. Court jurisdiction in placement of boven ie 
children. 

32A-11-7.. Governor. 


this location in 1993 in order to retain a historical link be- 
tween the pre-July 1, 1993 law and the judicial precedents 
decided under that law. Citations to decisions under prior 


law have been retained whenever possible. 


32A- 11-1. Interstate compact. 


The Interstate Compact on the Placement of Children i is hee enacted into law and entered 
into with all other jurisdictions legally joining therein in form substantially as follows: 


INTERSTATE COMPACT ON THE PLACEMENT OF CHILDREN 
Article 1 - ‘Purpose and Policy 


It is the purpose and walle of the party states to cooperate with aivth other's in the itflerathte 
placement of children to the end that: 

A. each child requiring placement shall receive the maximum opportunity to be placed in a 
suitable environment and with persons or institutions having appropriate Mpaapt sbi and fa- 
cilities to provide a necessary and desirable degree and type of care; 

‘B. the appropriate authorities in a state where a child is to be placed may have fall opportu- 
nity to ascertain the circumstances of the proposed wabigaiei thereby yseeeibe full compliance 
with requirements for the protection of the child; 
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C. the proper authorities of the state from which the placement is made may obtain the most 
complete information on the basis of which to evaluate a projected placement before it is made; and 
D. appropriate jurisdictional arrangements for the care of children will be promoted. 


Article 2 - Definitions 


As used in this compact: 

A.\ "child" means a person who by reason of minority is caw subject to parental, guardian- 
ship or similar control; 

B. "sending agency" means a party state, officer or eienril dined thereof; a political subdivision of 
a party state, or officer or employee thereof; a court of a party state; a person, corporation, asso- 
ciation, charitable agency or other entity which sends, brings or causes to be sent or brought any 
child te another party state; 

C. "receiving state" means the state to which a child is sent, brought or caused to be sent or 
brought, whether by public authorities or private persons or agencies, and whether for placement 
with state or local public authorities or for placement with private agencies or persons; and 

D. "placement" means the arrangement for the care of the child in a family, free’or boarding 
home or in a child-placement agency or institution but does not include any institution caring for 
the mentally ill, mentally defective or epileptic or any institution primarily educational in charac- 
ter, or any hospital or other medical facility. 


Article 3 - Conditions for Placement 


A. Nosending agency shall send, bring or cause to be sent or brought into any other party state 
any child for placement in foster care or as a preliminary to a possible adoption unless the sending 
agency shall comply with each and every requirement set forth in this article and with the appli- 
cable laws of the receiving state governing the placement of children therein. 

B. Prior to sending, bringing or causing any child to be sent or brought into a receiving state 
for placement in foster care or as a preliminary to a possible adoption, the sending agency shall 
furnish the appropriate public authorities in the receiving state written notice of the intention to 
send, bring or place the child in the receiving state. The notice shall contain: 

(1) the name, date and place of birth of the child; : 

(2) the identity and address or addresses of the parents or legal guardian; 

(8) the name and address of the person, agency or institution to or with which the sending 
agency proposes to send, bring or place the child; and 

(4) a full statement of the reasons for such proposed action and evidence of the authority 
pursuant to which the placement is proposed to be made. 

C. Any public officer or agency in a receiving state which is in receipt of a notice pursuant to 
Paragraph B of this article may Bequet of the sending agency, or any other appropriate officer or 
agency of or in the sending agency's state, and shall be entitled to receive therefrom, such support- 
ing or additional information as it may deem necessary under the circumstances to carry out the 
purpose and policy of this compact. 

D. The child shall not be sent, brought or caused to be sent or brought into the receiving state 
until the appropriate public authorities in the receiving state shall notify the sending agency, in 
writing, to the effect that the proposed placement does not appear to be contrary to the interests 
of the child. 


Article 4 - Penalty for Illegal Placement 


The sending, bringing or causing to be sent or brought into any receiving state of a child in 
violation of the terms of this compact shall constitute a violation of the laws respecting the place- 
ment of children of both the state in which the sending agency is located or from which it sends or 
brings the child and of the receiving state. Such violation may be punished or subjected to penalty 
in either jurisdiction in accordance with its laws. In addition to liability for any such punishment 
or penalty, any such violation shall constitute full and sufficient grounds for the suspension or 
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revocation of any license, permit or other legal authorization held by the ame agency whinh 
empowers or allows it to place or care for children. 


Article 5- Ratenkitin of Jurisdiction 


A. The sending agency shall retain jurisdiction over the child sufficient to determine all mat- 
ters in relation to the custody, supervision, care, treatment and disposition of the child which it 
would have had if the child had remained in the sending agency's state, until the child is adopted, 
reaches majority, becomes self-supporting or is discharged with the concurrence of the appropriate 
authority in the receiving state. Such jurisdiction shall also include the power ‘to effector cause 
the return of the child or his transfer to another location and custody pursuant to law. The send- 
ing agency shall continue to have financial responsibility for support and maintenance of the child 
during the period of the placement. Nothing contained herein shall defeat a claim of jurisdiction 
by a receiving state sufficient to deal with an act of delinquency or crime committed therein. 

B. When the sending agency is a public agency, it may enter into. an agreement. with an autho- 
rized public or private agency in the receiving state providing for the performance of one or more 
services in respect of such case by the latter as agency for the sending'agency. 

C. Nothing in this compact shall be construed to prevent a private charitable agency. eit 
rized to place children in the receiving state from performing services or acting as agent in that 
state for a private charitable agency of the sending state; nor to prevent the agency in the receiv- 
ing state from discharging, on behalf of the sending agency, the financial responsibility for the sup- 
port and maintenance of a child who has been placed, without relieving the responsibility set forth 
in Paragraph A of Article 5 hereof. 


Article 6 - Institutional Care of Delinquent Children 


A child adjudicated delinquent may be placed in an institution in another party jurisdiction 
pursuant to this compact but no such placement shall.be made unless the child is given a court 
hearing after notice to the parent/or guardian with opportunity to be heard, prior to his being sent 
to such other party jurisdiction for institutional care, and the court finds that: 

A. equivalent facilities for the child are not available in the sending agency's caeiadia tee and, 

B. institutional care in the other jurisdiction’is in the best interest of the child and will not 
produce undue hardship. ) 


Article 7 - Compact Administrator 


The executive head of each jurisdiction party to this compact shall designate an officer who.shall 
be general coordinator of activities under this compact in his jurisdiction and who, acting:jointly 
with like officers of other party jurisdictions, shall have power to promulgate rules and regulations 
to carry out more effectively the terms and provisions of the compact. | 


Article 8 - Menitedone 


This compact shall not apply to: 

A.. the sending or bringing of a child into a receiving state by his parent, step-parent, grand- 
parent, adult brother or sister, adult uncle or aunt, or his guardian and leaving the child with any 
such relative or non-agency guardian in the receiving state; or 

B. any placement, sending or bringing of a child into a receiving state pursuant to any other 
interstate compact to which both the state from which the child is sent or brought and the receiv- 
ing state are party, or to any other agreement between said states which has the force of law. 


Article 9 - Enactment and Wishasawal 


This compact shall be open to joinder by any state, territory or possession of the United States, 
the District. of Columbia, the commonwealth of Puerto Rico, and with the consent of congress, the 
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government of Canada or any province thereof. It shall become effective with respect to any such 
jurisdiction when such jurisdiction has'éntered the same into law. Withdrawal from this compact 
shall be by the enactment of a statute repealing the same, but shall not take effect until two years 
after the effective date of such statute and until written notice of the withdrawal has been given 
by the withdrawing state to the governor of each other party jurisdiction. Withdrawal of a party 
state shall not affect the rights, duties and obligations under this compact of any sending agency 
therein with respect to a placement made prior to the effective date of withdrawal. 


Article 10 - Construction and Severability , 


The provisions of this compact, shall be liberally construed to effectuate the purposes. thereof. 
The provisions of this compact shall be severable, and if any phrase, clause, sentence or provision 
of this compact is declared to be contrary to the constitution of any party state or of the United 
States, or the applicability thereof to any government, agency, person or circumstance is held in- 
valid, the validity of the remainder of this compact and the applicability thereof to any govern- 
ment, agency, person or circumstance shall not be affected thereby. If this compact shall be held 
contrary to the constitution of any state party thereto, the compact shall remain in full force and 
effect as to the remaining states and in full force and effect as to the state affected as to‘all sever- 
able matters. 


History: 1953 Comp., § 13-16A-1, enacted by Laws 
1977, ch. 151, § 1; recompiled as 1978 Comp., § 32A- 
11-1 by Laws 1993, ch. 77, § 212. 


32A-11-2. Financial responsibility; default in compact. 


Financial responsibility for any child placed pursuant to the provisions of the Interstate Com; 
pact on the Placement of Children shall be determined in accordance with the provisions of Article 
5 thereof in the first instance. However, in the event of partial or complete default of performance 
thereunder, the provisions of the New Mexico law fixing responsibility for the support of children 
also may be invoked. 


History: 1953 Comp., § 13-16A-2, enacted by Laws 
1977, ch. 151, § 2; recompiled as 1978 Comp., § 32A- 
11-2 by Laws 1993, ch. 77, § 212. 


32A-11-3. Notices; health and social services department Charman 
services department]. 


The "appropriate public authorities" as used in Article 3 of the Interstate Compact on the Place- 
ment of Children shall, with reference to New Mexico, mean the health and social services depart- 
ment [human services department]; and said department shall receive and act with reference to 
notices required by said Article 3. 


History: 1953 Comp., § 13-16A-3, enacted by Laws been transferred, in part, to the human services depart- 
1977, ch. 151, § 3; recompiled as 1978 Comp., § 32A- ment, pursuant to Laws 1977, ch. 252, §§ 3, 5. See 9-8-3 
11-3 by Laws 1998, ch. 77, § 212. NMSA 1978, The bracketed material was inserted by the 

Bracketed material. — The health and social services compiler and is not a part of the law. 


department has been abolished, and its functions have 
32A-11-4. "Appropriate authority"; health and social services 
department [human services department]. 


As used in Paragraph A of Acicle 5 of the Interstate Compact on the Placement of Children, the 
phrase,"appropriate authority in the receiving state," with reference to New Mexico shall mean 
the health and social services department [human services department). 
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History: 1953 Comp., § 13-16A-4, enacted by Laws 
1977, ch. 151, § 4; recompiled as 1978 Comp., § 32A- 
11-4 by Laws 1993, ch. 77, § 212. 


Bracketed material. — The health and social services” 


CHILDREN'S CODE 


32A-12-1 


been transferred, in part, to the human services depart- 
ment, pursuant to Laws 1977; ch. 252, §§ 3, 5..See 9-8-3 
NMSA 1978. The bracketed material was inserted hy the 
compilerand is not a part of the law. 


department has been abolished, and its functions have 


32A-11-5. Financial commitment; approval. 


The officers and agencies of the state and of its political subdivisions having authority to place 
children are hereby empowered to enter into agreements with appropriate officers or agencies of 
or in other party states pursuant to Paragraph B of Article 5 of the Interstate Compact on the 
Placement of Children. Any such agreement which contains a financial commitment or imposes a 
financial obligation on the state or political subdivision or agency thereof shall not be binding un- 
less-it has the approval in writing of the secretary of finance and administration and of the chief 
local fiscal officer in the case of a political subdivision of the state. 


History: 1953 Comp., § 13-16A-5, enacted by Laws 
1977, ch. 151, § 5; 1983, ch. 301, § 73; recompiled as 
1978 Comp., § 32A-11-5 by Laws 1993, ch, 77, § 212. 


32A-11-6. Court jurisdiction in placement of delinquent children. 


Any court having jurisdiction to place delinquent children may place such a child in an institu- 
tion in another state pursuant to Article 6 of the Interstate Compact on the Placement of Children 
and shall retain jurisdiction as provided in Article 5 thereof. 


History: 1953 Comp., § 13-16A-6, enacted by Laws 
1977, ch. 151, § 6; recompiled as 1978 Comp., § 32A- 
11-6 by Laws 1993, ch. 77, § 212. 


32A-11-7. Governor. 


As used in Article 7 of the Interstate Compact on the Placement of Children, the term "executive 
head" means the governor. The governor is hereby authorized to appoint a compact administrator 
in accordance with the terms of said Article 7. 


History: 1953 Comp., § 13-16A-7, enacted by Laws 
1977, ch. 151, § 7; recompiled as 1978 Comp., § 32A- 
11-7 by Laws 1998, ch. 77, § 212. 


ARTICLE 12 


Residential Treatment Program 


Sec. 
32A-12-1. Residevitial treatment program established. 


Compiler's notes. — Sections 32A-12-1 and 32A-12-2 
NMSA 1978 were originally recompiled from 32-5-1 and 
32-5-2 NMSA 1978 to 32-12-1 and 32-12-2 NMSA 1978 by 
Laws 1993, ch, 77, § 213, and were subsequently recompiled 


Sec, 
32A-12-2. Residential treatment programs; rules, 


at this location in 1998 in order to retain a historical link 
between the pre-July 1, 1993 law and the judicial prece- 
dents decided under that law. Citations to decisions under 
prior law have been retained whenever possible. 


32A-12-1. Residential treatment program established. 

A. There is established within the children, youth and families department a residential treat- 
ment program for youths. The program shall be for the purpose of providing residential treatment 
or therapeutic group home care to youths. Residential treatment services shall be provided to 
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youths who are determined to be in need of such services pursuant to Section 43-1-16 or 43-1-16.1 
NMSA 1978. 

B. Services shall be provided through a grant or contract with local community providers who 
have demonstrated the'capability of providing such services. All program facilities used for provi- 
sion of residential treatment or therapeutic group home care shall meet all applicable licensing 
requirements. 

C. Contracts may be let to out-of-state providers only upon a finding by the secretary of chil- 
dren, youth and families that appropriate in-state providers are not available. 

D. The secretary of human services and the secretary of children, youth and families shall ex- 
ecute an agreement specifying the manner in which clients and funds in the custody of the human 
services department shall be transferred to the children, youth and families department for treat- 
ment and the ongoing responsibilities of each agency toward the clients served. 


History: Laws 1979, ch. 227, § 1; 1983, ch. 93, § 1; Compiler's notes. — Sections 43-1-16 and 43-1-16.1 
1992, ch. 57, § 37; recompiled as 1978 Comp., § 32A- NMSA 1978, referred to in Subsection A, were repealed 
12-1 by Laws 19983, ch. 77, § 213. in 1993. For present comparable provisions, see 32A-6-12 

Cross references, — For children, youth and families and 32A-6-13 NMSA 1978. ° 


department, see 9-2A-1 NMSA 1978. 


32A-12-2. Residential treatment programs; rules. 


The secretary of children, youth and families shall adopt rules to provide for: 

A. minimum standards that shall be met by a residential treatment program, including a re- 
quirement that the program make reasonable provisions for adequate physical space for a school 
district to provide the required free appropriate public education; 

B. procedures and forms for applying for a departmental grant or contract; 

C. procedures and criteria for review and approval or denial of such applications; 

D. procedures for approval of facilities and programs in or through which services are to be 
performed; 

E. procedures and specifications of programmatic and financial information to be reported by 
residential treatment programs to the children, youth and families department for purposes of 
evaluating the effectiveness of programs funded by the department; and 

F. procedures for review of potential clients for residential treatment or therapeutic group 
home care. 


History: Laws 1979, ch. 227, § 2; 1992, ch. 57, § 38; The 2009 amendment, effective July 1, 2009, in Sub- 
recompiled as 1978 Comp., § 32A-12-2 by Laws 1998, section A, after "residential treatment program", added 


ch. 77, § 213; 2009, ch. 162, § 2. the remainder of the sentence. 
. Cross references. — For children, youth and families 
department, see 9-2A-1 NMSA 1978 et seq. 


ARTICLE 13 


Juvenile Assistance Programs 


Sec. Sec, 
32A-13-1. Purpose. 32A-13-3, Wilderness experience program. 
32A-13-2, Juvenile forensic evaluation program. 


Compiler's notes. — Sections 32A-13-1 to 32A-13-3 this location in 1993 in order to retain a historical link be- 
NMSA 1978 were originally recompiled from 32-6-1 to 32- tween the pre-July 1, 1993 law and the judicial precedents 
6-3 NMSA 1978 to 32-13-1 to 32-13-3 NMSA 1978 by Laws decided under that law. Citations to decisions under prior 
1993, ch. 77, § 214, and were subsequently recompiled at law have been retained whenever possible. 
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32A-13-1 CHILDREN'S CODE ; s2a-184 


32A-13-1. Purpose. 


The. legislature finds that juvenile crime is steadily increasing and that: a reliable process of 
disposition of juvenile offenders and the.availability of treatment alternatives is likely to decrease 
repeated criminal activity. The legislature further finds that there is a need for a community-based 
system for juveniles which would provide reintegration assistance, diagnostic evaluations and 
referral to. community-based treatment programs for courts, district attorneys and other service 
agencies. Two programs related to such a.system and associated with the judicial and criminal 
justice systems have been tested for the past three years. They have been found to be successful in 
providing evaluation and treatment and have shown significant reduction. of repeated criminal. ac- 
tivity. These programs are the forensic evaluation program and the wilderness experience program. 


History: Laws 1979, ch. 300, § 1; recompiled as 
1978 Comp., § 82A-13-1 by Laws 1993, ch. 77, § 214. 


32A-13-2. Juvenile forensic evaluation program. 


A. There is created within the children, youth and families department the "juvenile forensic 
evaluation program". The program shall be staffed by juvenile forensic evaluation teams and shall 
provide evaluation of children alleged or found to be in need of supervision and alleged delin- 
quents upon request of the court, law enforcement agencies and juvenile probation officers. 

B. The juvenile forensic evaluation teams shall recommend referral of children alleged or 
found to be in need of supervision or alleged delinquents to the children, youth and families de- 
partment, department of health or human services department or recommend any other appropri- 
ate legal disposition based on the diagnostic evaluation. Juvenile forensic evaluation teams shall 
follow the juvenile in each stage of treatment, utilizing a data management system established by 
the children, youth and families department, and shall provide information upon request to state 
agencies, pursuant to applicable confidentiality provisions pertaining to children. 


History: Laws 1979, ch. 800, § 2; 1989, ch. 328, § 11; Cross references. — For children, youth and families 
1992, ch. 57, § 39; recompiled as 1978 Comp., § 32A- department, see 9-2A-1 NMSA 1978. 
13-2 by Laws 1998, ch. 77, § 214. 


32A-13-3. Wilderness experience program. 


A wilderness experience program shall be provided by the children, youth and families depart- 
ment as needed for the treatment of children alleged or found to be delinquent or in need of su- 
pervision. This program shall work in conjunction with the other forensic programs. and criminal 
justice agencies throughout the state by providing a wilderness-based evaluation and treatment 
experience for juveniles. It shall be the responsibility of this program to provide, in conjunction 
with the juvenile forensic evaluation program, programming for juveniles referred from criminal 
justice agencies and diagnosed as in need of such treatment. The wilderness experience program 
staff shall make comprehensive reports based on the evaluation of individuals during the treat- 
ment experience and shall make recommendations for further treatment and referral to other 
service programs as necessary. 


History: Laws 1979, ch, 300, § 3; 1988, ch. 101, § 30; Cross references. — For children, youth and families 
1992, ch. 57, § 40; recompiled as 1978 Comp., § 32A- department, see 9-2A-1 NMSA 1978. 
18-3 by Laws 1998, ch. 77, § 214. 
ARTICLE 14. 

Missing Child Reporting 
Sec. Sec. 
32A-14-1. Beeblad) 32A-14-2. Repealed. 
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Sec. 
32A-14-3. Repealed. 


32A-14-1. Repealed. 


Repeals. — Laws 2010, ch. 33, § 15 repealed 32A-14-1 
NMSA 1978, as enacted by Laws 1987, ch. 25, § 1, the 
short title of the Missing Child Reporting Act, effective 


32A-14-2. Repealed. 


Repeals. — Laws 2010, ch. 38, § 15 repealed 32A-14-2 
NMSA 1978, as enacted by Laws 1987, ch. 25, § 2, relating 


3$2A-14-3. Repealed. 


Repeals. — Laws 2010, ch. 33, § 15 repealed 32A-14-3 
NMSA 1978, as enacted by Laws 1987, ch. 25, § 3, relating 
to missing child reports, law enforcement agencies and 


32A-14-4. Repealed. 


Repeals. — Laws 2010, ch. 33, § 15 repealed 82A-14-4 
NMSA 1978, as enacted by Laws 1987, ch, 25, § 4, relat- 
ing to birth records of missing children and the state 
registrar's duties, effective May 19, 2010. For provisions 


CHILDREN'S AND JUVENILE FACILITY CRIMINAL RECORDS SCREENING 


32A-15-1 


Sec. 
32A-14-4, Repealed. 


May 19, 2010, For provisions of former section, see. the 
2009 NMSA 1978 on NMOneSource.com. 


to the definitions of the Missing Child Reporting Act, ef- 
fective May 19, 2010. For provisions of former section, see 
the 2009 NMSA 1978 on NMOneSource.com. 


duties, effective May 19, 2010,.For provisions of former 
section, see the 2009 NMSA 1978 on NMOneSource.com. 
For present comparable provisions, see 29-15-7.1 NMSA 
1978. 


of former section, see the 2009 NMSA 1978 on NMOne 
Source.com. For present comparable provisions, see 29-15- 
7.2 NMSA 1978, 


ARTICLE 15 


Children's and Juvenile Facility Criminal Records Screening 


Sec. 

32A-15-1. Short title. 

32A-15-2. Purpose. 

32A-15-3. Criminal history records check; background 
_checks, 


Compiler's notes. — Sections 32A-15-1 to 32A-15-4 
NMSA 1978 were originally recompiled from 32-9-1 to 32- 
9-4 NMSA 1978 to 32-15-1 to 32-15-4 NMSA 1978 by Laws 
19938, ch. 77, § 216, and were subsequently recompiled at 


32A-15-1. Short title. 


Sec. 
32A-15-4. Procedures. 


this location in 1993 in order to retain a historical link be- 
tween the pre-July 1, 1993 law and the judicial precedents 
decided under that law. Citations to decisions under prior 
law have been retained whenever possible, 


Chapter 32A, Article 15 NMSA 1978 may be cited as the "New Mexico Children's and Juvenile 
Facility and Program Criminal Records Screening Act". 


History: Laws 1985, ch..103, § 1 and Laws 1985, ch. 
140, § 1; 1978 Comp., § 24-18-1, recompiled as 1978 
Comp., § 32-9-1; recompiled as 1978 Comp., § 32A- 
15-1 by Laws 1993, ch. 77, § 216; 2003, ch. 261, § 1; 
2005, ch. 189, § 74. 

The 2005 amendment, effective June 17, 2005, 
changed the name of the act to the New Mexico Children's 


and ‘Juvenile Facility: and’ Program Criminal Records 
Screening Act. 

The 2003 amendment, effective July 1, 2003, substi- 
tuted "Chapter 32A, Article 15 NMSA 1978" for "This act" 
at the beginning of the section. 
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32A-15-2. Purpose. 


The purpose of the New Mexico Children's and Juvenile Facility and Program Criminal Records 
Screening Act is to comply with the provisions of Public Law 98-473 and Public Law 108-36 and to 
protect the safety and welfare of children. : 


History: Laws 1985, ch. 103, § 2 and Laws 1985, ch. - Comprehensive Crime Control Act of 1984, see 98 Stat. 
140, § 2; 1978 Comp., § 24-18-2, recompiled as 1978 1837. 
Comp., § 32-9-2; recompiled as 1978 Comp., § 32A- The 2005 amendment, effective June 17, 2005, 
15-2 by Laws 19983, ch. 77, § 216; 2005, ch. 189, § 75. changed the name of the act. added the reference to Public 
Cross references. — For Public Law 98-473, Law 108-36 and added the purpose to protect the safety 
which refers to the Continuing Appropriations, 1985 and welfare of children. ’ 


32A-15-3. Criminal history records check; background checks. ' 


A. State and national criminal history records checks shall be conducted on all operators, staff, 
employees and volunteers and prospective operators, staff, employees and volunteers .of child 
care facilities, including every facility or program that has primary custody of children for twenty 
hours or more per week, and juvenile detention, correction or treatment facilities. State and na- 
tional criminal history records checks shall also be conducted on all prospective foster or adoptive 
parents and other adult relatives and non-relatives residing in the prospective foster or adop- 
tive parent's household. The objective of conducting the records checks is to protect the children 
involved and promote the children's safety and welfare while receiving service from the facilities 
and programs. 

B. The early childhood education and care department shall have access to criminal history 
information on prospective and current operators, staff, employees and volunteers: of child care 
facilities, including every facility or program under the department's authority that has primary 
custody of infants, toddlers and children for twenty hours or more per week. 

C. The children, youth and families department shall have access to criminal history informa- 
tion on: 

(1) prospective and current operators, staff, it oes and volunteers of juvenile deten- 
tion, correction or treatment facilities or a facility or program under the department's authority 
that has primary custody of children for twenty hours or more per week; and 

(2) all prospective foster or adoptive parents or other adult relatives and non-relatives 
residing in a prospective foster or adoptive parent's household. 

D. For purposes of investigating the suitability of persons enumerated in Subsections B and C 
of this section, the early childhood education and care department or the children, youth and fami- 
lies department, as applicable, shall have access to criminal history records information furnished 
by the department of public safety and the federal bureau of investigation, subject to any restric- 
tions imposed by federal law. As directed by the applicable department, a person enumerated in 
Subsection A of this section shall submit a set of electronic fingerprints to the department of public 
safety. The department of public safety shall conduct a check of state criminal history records 
and forward the fingerprints to the federal bureau of investigation for a national criminal history 
records check to determine the existence and content of records of convictions and arrests in this 
state or other law enforcement jurisdictions and to generate a criminal history records check in 
accordance with rules of the department and regulations of the federal bureau of investigation. 
The department of public safety shall review the information returned from:the criminal history 
records check and compile and disseminate a response to the appropriate department, which shall 
use the information to investigate and determine whether a person is qualified to provide care for 
a child or be a foster or adoptive parent. 

E. Criminal history records obtained pursuant to the provisions of this Ligon. are confidential 
and are not a public record for purposes of the Inspection of Public Records Act [Chapter 14, Ar- 
ticle 2 NMSA 1978] and shall not be used for any purpose other than determining suitability for 
licensure, employment, volunteer service, fostering or adoption. Criminal history records obtained 
pursuant to the provisions of this section and the information contained in those records shall not 
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be released or disclosed to any other person or agency, except pursuant to a court order or with the 
written consent of the person who is the subject of the records. 

F. A person who releases or discloses criminal history records or information contained in 
those records in violation of the provisions of this section is guilty of a misdemeanor and shall be 
sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1985, ch. 103, § 3 and Laws 1985, ch. and added "determining suitability for licensure, employ- 
140, § 3; 1978 Comp., § 24-18-3, recompiled as 1978 ment, volunteer service, fostering or adoption". 
Comp., § 32-9-3; recompiled as 1978 Comp., § 32A- The 2005 amendment, effective June 17, 2005, pro- 
15-3 by Laws 1993, ch. 77, § 216; 1999, ch. 146, § 1; vided in Subsection A that nationwide criminal history 
2003, ch. 261, § 2; 2005, ch. 189, § 76; 2022, ch. 30, § 14. record checks shall be conducted on all prospective foster 

The 2022 amendment, effective July 1, 2022, autho- or adoptive parents and other adult relatives and non- 
rized the early childhood education and care department relatives residing in the prospective foster or adoptive 
to perform criminal history investigations for child care parent's household; and provided in Subsection B that the 
facility licensure and other purposes, and provided that department shall fingerprint and conduct a background 
the criminal history records obtained pursuant to this sec- check of all adoptive parents and other adult relatives and 
tion are confidential and not a public record for purposes non-relatives residing in the prospective foster or adop- 
of the Inspection of Public Records Act; in Subsection A, af- tive parent's household. 
ter "shall be conducted on all operators, staff, employees", The 2003 amendment, effective July 1, 2003, substi- 
added "and volunteers", and after "prospective operators, tuted "conducting the record checks is to protect" for "pro- 
staff, employees", added "and volunteers"; deleted former tecting" following "The objective of" near the beginning of 
Subsections B and C, added new Subsections B through D, the second sentence of Subsection A; rewrote Subsection 
and redesignated former Subsections D and E as Subsec- B; and added Subsections C, D and E. 
tions E and F, respectively; and in Subsection E, after "the ~ The 1999 amendment, effective July 1, 1999, added 
provisions of this section", added "are confidential and are "Background Checks" in the section heading, substi- 
not a public record for purposes of the Inspection of Public tuted "the" for "such" in Subsection A and added Sub- 
Records Act and", and after "shall not be used for any pur- section B. 


pose other than", deleted "conducting background checks", 


32A-15-4. Procedures. 


By December 31, 1993; procedures shall be established by regulation to provide for employment 
history and background checks for all present and prospective personnel identified in Section 32- 
9-3 [32A-15-3] NMSA 1978: 

A. by the secretary of children, youth and families for child care facilities and juvenile deten- 
tion and correction facilities; and 

B. by the secretary of health for health and treatment facilities. 


History: Laws 1985, ch. 108, § 4 and Laws 1985, ch. of the New Mexico Children's and Juvenile Facility Crimi- 
140, § 4; 1978 Comp., § 24-18-4, recompiled as 1978 nal Records Screening Act" at the end of the introductory 
Comp., § 32-9-4; recompiled as 1978 Comp., § 32A- language; rewrote Subsection A, which read "by the sec- 
15-4 by Laws 19983, ch. 77, § 216; 1993, ch. 263, § 1. retary of human services for child care facilities”; deleted 

Laws 1985, ch. 103, § 4 and Laws 1985, ch. 140, § 4, “and environment" following "health" in Subsection B; 
enacted identical sections. and deleted former Subsection C, which read "by the sec- 

The 1993 amendment, effective July 1, 1993, substi- retary of corrections for juvenile detention and correction 
tuted "December 31, 1993" for "September 9, 1985" at the facilities." 


beginning and "Section 32-9-3 NMSA 1978" for "Section 3 


ARTICLE 16 


srasale sonod-to-tue eos Child Development 
Sec, ; pees | Be 3 Sec. 
32A-16-1. Repealed. 32A-16-3. Repealed. 
32A-16-2. Repealed. 32A-16-4. Repealed. 
32A-16-1. Repealed. — 
Repeals. — Laws 2012, ch. 14, § 2 repealed 32A-16-1 2012. For provisions of former section, see the 2011 NMSA 
NMSA 1978, as enacted by Laws 1989, ch. 290, § 1, re- 1978 on NMOneSource.com: 


lating to the office of child development, effective May 16, 
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32A-16-2 


32A-16-2. Repealed. 
Repeals. — Laws 2012, ch, 14, § 2 repealed 32A-16-2_ 


NMSA 1978, as enacted by Laws 1989, ch. 290, § 2, re- ¢ 


lating to the director and duties of the office of child 


32A-16-3. Repealed. 


Repeals. — Laws 2012, ch. 14, § 2 repealed 32A-16-3 
NMSA 1978, as enacted by Laws 1989, ch. 290, § 3, re- 
lating to the child development board, effective May 16, 


32A-16-4, Repealed. 


Repeals. — Laws 2012, ch. 14, § 2 repealed 32A-16-4 
NMSA 1978, as enacted by Laws 1989, ch. 290, § 4, relat- 
ing to child development board duties, effective May 16, 


CHILDREN'S CODE 


82A-17-3 


development, effective May 16, 2012. For provisions of for- 
mer section, see the 2011 NMSA 1978 on NMOneSource 
com. v4 


2012, For provisions of former section, see the 2011 NMSA 
1978 on NMOneSource.com. 


2012. For provisions of former section, see the 2011 NMSA 
1978 on NMOneSource.com. 


ARTICLE 17 
Family Support 


Sec. 

32A-17-1. Short title. 
82A-17-2. Definition. 
382A-17-3. Eligibility. 


Compiler's notes. — Sections 32A-17-1 to 32A-17-6 
NMSA 1978 were originally enacted as 32-17-1 to 32-17-6 
NMSA 1978 by Laws 1993, ch. 77, §§ 218 to 223, and were 
subsequently recompiled at this location in 1993 in order 


32A-17-1. Short title. 


Sec. 

32A-17-4. Service delivery. 
32A-17-5. Qualifications. 
32A-17-6. Evaluation. 


to retain a historical link between.the pre-July 1, 1993 
law and the judicial precedents decided under that law. 
Citations to decisions under prior law have been retained 
whenever possible. 


Chapter 32A, Article 17 NMSA 1978 may be cited as the "Family Support Act". 


History: 1978 Comp., § 32A-17-1, enacted by Laws 
1993, ch. 77, § 218; 2005, ch, 68, § 5. 

Compiler's notes. — Sections 32A-17-1 to 32A-17-6 
NMSA.;1978 were originally enacted as 32-17-1 to 32-17-6 
NMSA 1978 by Laws 1993, ch. 77, §§ 218 to 223, and were 
subsequently recompiled at this location in 1993 in order 
to retain a historical link between the pre-July 1, 1993 
law and the judicial precedents decided under that law. 


32A-17-2. Definition. 


Citations to decisions under prior law have been retained 
whenever possible. The short title of the Family Preserva- 
tion Act was changed in 2005 to the Family Support Act. A 
new Family Preservation Act was enacted by Laws 2005, 
ch. 68 and compiled as Sections 40-15-1 through 40-15-4 
NMSA 1978, 

The 2005 amendment, effective June.17, 2005, 
changed the name of the act. 


As used in the Family Support Act, "family support services" means short-term, intensive ser- 
vices, provided to a family whose child may reasonably be expected to face out-of-home placement, 
that are designed to teach a family new skills to help the family remain intact and able to care for 


the child at home. 


History: 1978 Comp., § 32A-17-2, enacted by Laws 
1993, ch. 77, § 219; 2005, ch. 68, § 6. 


$2A-17-3. Eligibility. 


The 2005 amendment, effective June 17, 2005, 
changed the name of the act and changes the defined term 
to "family support services". 


Family support services may be provided, considering available resources, to a family whose 


child is at risk for placement as: 
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A. an abused child; 

B. aneglected child; 

C. achild of a family in need of services; 
D. an emotionally disturbed child; or 
E. a delinquent child. 


History: 1978 Comp., § 32A-17-3, enacted by Laws The 2005 amendment, ‘effective June 17, 2005, 
1993, ch. 77, § 220; 2005, ch. 68, § 7. changed "family preservation services" to "family support 
services", 


32A-17-4. Service delivery. 


A. The department shall coordinate and implement the provision of family support services. 
The public education department shall assist the department by identifying children in public 
schools who are at risk for the purpose of making family support services available to the families 
of those children. The department shall ensure the statewide quality of family support services by: 

(1) providing standards and policies for family support services that are family-centered 
and that identify family strengths; 

(2) monitoring the provision of family support services to ensure that the services satisfy 
standards established by the department; 

(3), providing training for persons who provide family support services; and 

(4) establishing a standardized intake process for the purpose of rapidly assessing the 
needs of a child and family referred for family support services. 

B. A person who works in a family support services program shall: 

(1) provide family support services in the family's home or any other natural setting; 

(2) provide direct crisis intervention and therapeutic services, to be available twenty-four 
hours per day, seven days a week, as needed for each family; 

(3) assist with the solution of practical problems that contribute to family stress, so as to 
affect improved parental performance and enhanced functioning of the family unit; and 

(4) arrange for additional assistance, to the extent of available resources, for the family, 
including housing, child care, education and training, emergency cash grants, state and federally 
funded public assistance or any other basic support or social service appropriate for the family. 


History: 1978 Comp., § 32A-17-4, enacted by Laws The 2005 amendment, effective. June 17, 2005, 
1993, ch. 77, § 221; 2005, ch. 68, § 8, changed "family preservation services" to "family support 
services". 


32A-17%5: Qualifications. 


A person who provides family support services shall have appropriate training, experience, su- 
pervision and continuing education to carry out the person's duties. 


History: 1978 Comp., § 32A-17-5, enacted by Laws The 2005 amendment, effective June 17, 2005, change 
1993, ch. 77, § 222; 2005, ch. 68, § 9. "family preservation services" to "family support services". 


32A-17-6. Evaluation. 


The secretary of the department shall conduct an annual evaluation of family support services, 
and the data collected during the evaluation shall be compiled in a manner that promotes com- 
parison with data collected from similar programs in other states. 


History: 1978 Comp., § 82A-17-6, enacted by Laws The 2005 amendment, effective June 17, 2005, 
1993, ch. 77, § 223; 2005, ch. 68, § 10. changed "family preservation services" to "family support 
services". 
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ARTICLE 18 
Training for Cultural Recognition ~ 
Sec. Sec. ' , 
32A-18-1. Cultural recognition. 32A-18-4. Cultural awareness; culturally appropriate 
32A-18-2, Coordination of training. , placements, fi 
32A-18-3. Delinquency proceeding; training required for 


person who represents a child. 


Compiler's notes. — Sections 32A-18-1 to 32A-18-4 
NMSA 1978 were originally enacted as 32-18-1 to 32-18-4 
NMSA 1978 by Laws 1993, ch. 77, §§ 224 to 227, and. were 
subsequently recompiled at this location in 1993 in order 


32A-18-1. Cultural recognition. 


to retain a historical link between the.pre-July 1, 1993 
law-and the judicial precedents decided under that law. 
Citations to decisions under prior law have been retained 


whenever possible. 


A. A person who serves as a judge, prosecutor, child's attorney, guardian ad litem, treatment 
guardian, court appointed attorney, court appointed special advocate, foster parent, mental health 
commissioner or mental health treatment service provider for a child subject to an abuse or ne- 
glect petition, a family in need of services petition or a mental health placement’ shall receive 
periodic training, to the extent of available resources, to develop his knowledge about children, 
the physical and psychological formation of children’and the impact of ethnicity on a child's needs. 
Institutions that serve children and their families shall, considering available resources, provide 
similar training to institutional staff. 

B. ‘The training shall include study of: 

(1) cross-cultural dynamics and sensitivity; 

(2) child development; 

(3) family composition and dynamics; 

(4) parenting skills and practices; 

(5) culturally appropriate treatment plans; and’ 
(6) alternative health practices. 


History: 1978 Comp., § 32A-18-1, enacted by Laws 
1993, ch. 77, § 224; 1995, ch. 206, § 45; 1999, ch. 254, § 
4; 2009, ch. 239, § 66. 

The 2009 amendment, effective July 1, 2009, in Sub 
section A, after "prosecutor", added "child's attorney". 

Applicability. — Laws 2009, ch. 239, § 71, provided 


placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were plated 
on release or became eligible to be released. 
The 1999 amendment, effective July 1, 1999, deleted 
"resource consultant" following "ad litem" in Subsection A. 
The 1995 amendment, effective July 1, 1995, inserted 


that the provisions of this act apply to all children who, on 


"resource consultant" following "guardian*ad litem" in 
July 1, 2009, are on release or are otherwise eligible to be ‘ 


Subsection A. 


32A-18-2. Coordination of training. 


The department shall coordinate the training required pursuant to the provisions of Section 32- 
18-1 [32A-18-1] NMSA 1978. 7 . ; 


History: 1978 Comp., § 32A-18-2, enacted by Laws ~ ; 
1993, ch. 77, § 225. Fu y BAS 


32A-18-3. Delinquency proceeding; training required for person who 
represents a child. 


A person who represents a child during a delinquency proceeding shall participate in the train- 
ing required pursuant to the provisions of Section 32-18-1 [32A-18-1] NMSA 1978. . 


History: 1978 Comp., § 32A-18-3, enacted by Laws 
1993, ch. 77, § 226. 
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32A-18-4. Cultural awareness; culturally appropriate placements. 


A. An Indian child placed in foster care, preadoptive placement, adoptive placement or a secure 
facility shall be allowed to maintain the child's cultural ties and shall.be permitted to participate 
in activities that strengthen cultural awareness. 

B. An Indian child placed ina secure facility shall. be permitted to participate in activities that 
strengthen cultural awareness. A representative of the child's culture shall be allowed access to 
the secure facility to provide activities that strengthen cultural awareness; provided that the ac- 
tivities are restricted to the premises of the secure facility. 

C. Upon determining that a placement out of the home is medically necessary for an Indian 
child, the interagency behavioral health purchasing collaborative and its contractors shall make 
reasonable efforts to place the child with a licensed residential treatment center, group home or 
treatment foster care home that provides culturally competent care and access to appropriate cul- 
tural practices, including traditional treatment, as determined in consultation with the child's tribe. 


History: 1978 Comp., § 32A-18-4, enacted by Laws 
1998, ch. 77, § 227; 2005, ch. 188, § 1. 

The 2005 amendment, effective June 17, 2005, added 
Subsection C to require that the interagency behavioral 
health purchasing collaborative and its contractors make 


a reasonable effort to place an Indian child with a cen- 
ter or home that provides culturally competent care and 
access to appropriate cultural practices, including tradi- 
tional treatment, as determined in consultation with the 
child's tribe. 


ARTICLE 19 
Quality Assurance Office 


Sec. 
382A-19-1. Quality assurance office. 


Compiler's notes. — Section 32A-19-1 NMSA 1978, 
was originally enacted as 32-19-1 NMSA 1978 by Laws. 


1993, ch. 77, § 228, and was subsequently recompiled at 


between the pre-July 1, 1993 law and the judicial prece- 
dents decided under that law, Citations to decisions under 


prior law have been retained whenever possible. 
this location in 1993 in order to retain a historical link 


32A-19-1. Quality assurance office. 


A. The department shall maintain a quality assurance office under the office of the secretary 
[secretary of the children youth and families department]. 

B. The purpose of the quality assurance office shall be to facilitate department eae to effi- 
ciently implement the purposes of the Children's Code [32A-1-1 NMSA 1978]. 

C. In order to measure the quality of services provided, to facilitate satisfactory outcomes for 
children and families that receive services and to provide a continuing opportunity to improve 
service delivery, the quality assurance office shall: 

(1) monitor the system for receiving and resolving complaints and grievances; 
(2) perform periodic investigations and evaluations to assure compliance with the Chil- 
dren's Code and other applicable state and federal laws and regulations; 
(8) facilitate monitoring of indicators of the department's performance to ieterroine 
whether the department is: 
(a) providing children and families with individualized, needs-based service plans; 
(b) providing services in a timely manner; and 
(c) in compliance with applicable state and federal laws and regulations; 
(4) identify any deficiencies and recommend corrective action to the secretary of the de- 
partment; 
(5) have access to any ‘records maintained by the department; including confidential infor- 
mation; and 
(6) promote continuous improvement of all department processes serving children and 
families. 
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D. The quality assurance office shall contribute to and facilitate the publication of public re- 
ports assessing the performance of the department. The reports shall not disclose the identity of 
any individual mentioned in the report, including children or families that receive or are eligible 
for services or any department employee. ae Lid 


History: 1978 Comp., § 32A-19-1, enacted by Laws substituted "implement" for "achieve" in Subsection B; in 


1993, ch. 77, § 228; 1997, ch. 34, § 15. . Subsection C, substituted "monitor the system" for "estab- 
Bracketed material. — The bracketed material in lish an accessible system" in Paragraph (1), substituted 
Subsection A was inserted by the compiler since "secre- "facilitate monitoring of" for "monitor" in Paragraph (3), 
tary" is not a defined term in this article; the bracketed and added Paragraph (6); substituted "contribute to and 
material is. not a part of the law. facilitate the publication of" for "annually, produce" i in the 
The 1997 amendment, effective July 1, 1997, deleted first sentence of Subsection D; and made minor stylistic 
"By August 1, 1993" from the beginning of Subsection A; changes throughout the section. 
ARTICLE 20 Bisson’ " 


Uniform Case Numbering 


: 


Sec. , 
32A-20-1. Uniform case numbering system. 


Compiler's notes. — Section 32A-20-1 NMSA 1978 between the pre-July 1, 1993 law and the judicial prece- 
was originaly enacted as 32-20-1 NMSA 1978 by Laws dents decided under that law. Citations to decisions under 


1993, ch. 77, § 229 and was subsequently recompiled at prior law have been retained whenever possible. 
this location in 1993 in order to retain a historical link 


32A-20-1. Uniform case numbering system. 


A. As used in this section, "uniform case numbering system" means a system of referring to 
cases of alleged child abuse or ‘neglect, including child sexual abuse, to allow only one numerical 
designation to be assigned to each case of child abuse or neglect. The uniform case numbering 
system shall provide for uniform reference to each case by all state agencies and organizations 
supported by state funds. 

B. In any investigation, intervention or disposition of a case involving child abuse or neglect, 
including child sexual abuse, a uniform case number shall be assigned to the investigation and 
shall be maintained and referred to by all persons or agencies having occasion to become involved 
in any way in the investigation, intervention or disposition of the case. 

C. Auniform case numbering system shall be devised, oe pee and, after opportunity for pub- 
lic input, adopted by: 

(1) the department; 

(2) the secretary of public safety or his designee; 

(8) the secretary of the department or his designee; 

(4) the secretary of health or his designee; 

(5) the superintendent of public instruction or his designee; 

(6) the chief justice of the supreme court or his designee; and 

(7) arepresentative of the elected or appointed district attorneys. 

D. The data collected in connection with the uniform case numbering system shh be limited 
to the names of the alleged offender and alleged victim, the date of the alleged occurrence and a 
unique case number which encodes the county of the alleged offense, the: type of alleged offense 
and the case disposition, if known. The names of the alleged offender and alleged victim shall be 
purged as soon as the uniform case number is.disseminated to all agencies involved in investiga- 
tion and rehabilitative service provision in that case, or within six months ght the date the uniform 
case number is assigned, whichever is first. 


History: 1978 Comp., § 32A-20-1, enacted by Laws. 
1998, ch. 77, § 229. 
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ARTICLE 21 


Emancipation of Minors 


Sec, Sec. 

32A-21-1. Short title. .82A-21-5. Over the age of shijotity purposes, 

32A-21-2. Legislative findings and purpose. 32A-21-6. Public entitlement of emancipated minors. 
32A-21-3. Emancipated minors; description. 32A-21-7. Declaration of Emancipation; petition; con- 
82A-21-4 


. Emancipation by declaration. tents; notice; mandate. 


32A-21-1. Short title. 


Sections 47 through 53,.[32A-21-1 to 32A-21-7 NMSA 1978] of this act may be cited as the 
"Emancipation of Minors Act", 


History: Laws 1995, ch. 206, § 47. 


32A-21-2. Legislative findings and purpose. 


It is the purpose of the Emancipation of Minors Act to provide a clear statement defining eman- 
cipation, and its consequences and to permit an emancipated minor to obtain a court declaration 
of his status.. 


History: Laws 1995, ch. 206, § 48. 


82A-21-3. Emancipated minors; description. 


An emancipated minor is any person sixteen years of age or older who: ) 

A. has entered into a valid marriage, whether or not the marriage was terminated by dissolu- 
tion; 

B. ison active duty with any of the armed forces of the United States of America; or 

C. has received a declaration of emancipation pursuant to the Emancipation of Minors Act. 


History: Laws 1995, ch. 206, § 49. 


39A-21- 4, ‘Huidneipation by. declaration. 


Any person sixteen years of age or older may be dodtatel an iatnitated f minor for one or more 
of the purposes enumerated in the Emancipation of Minors Act if he is willingly living separate 
and apart from his parents, guardian or ee ga is managing his own ‘Se pong affairs and the 
court $e2 it in the minor's best interest. | 


History: Laws 1995, ch. 206, § 50. 


32A-21-5. Over the age of majority; purposes. 


An emancipated minor shall be considered as being over the age of majority for one or more of 
the following purposes: 

A. consenting to medical, dental or psychiatric care without parental consent, knowledge or 
liability; 

B. his capacity to enter into a binding contract; 

C. ‘his capacity to sue and be sued in his own name: 

D. his right to support by his parents; 

E. the rights of his parents to his earnings and to control him; 


257 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-21-6 CHILDREN'S CODE 32A-21-7 


F. establishing his own residence; 

G. buying or selling real property; 

H. ending all vicarious liability of the miner's parents, guardian or custodian for the minor's 
torts; provided that nothing in this section shall affect any liability of a parent, guardian, custo- 
dian, spouse or employer of a minor imposed by the Motor Vehicle Code [66-1-1 NMSA 1978] or 
any vicarious liability that arises from an agency relationship; or 

I. enrolling in any school or college. 


History: Laws 1995, ch. 206, § 51. minor, the district court's reservation of the minor's right 
Cross references. — For consent to medical care by to seek child support and the award of child support was 
emancipated minors, see 24-10-1 NMSA 1978. consistent with the Emancipation of Minors Act. .Dia- 
mond v. Diamond, 2012-NMSC-022, 283 P.3d 260, rev 'g 

ANNOTATIONS 2011-NMCA-002, 149 N.M. 138, 245 P.3d 578. 


List of benefits and consequences of emancipa- 
tion. — Section 32A-21-15 NMSA 1978 lists the types of 
benefits and consequences of emancipation under various 


: : : : ircumsta i artial emanci- 
with respect to other purposes, including the right to fi- circumstances, but does not authorize a partia 
nancial support from a parent. Diamond v. Diamond, pation. Diamond v. Diamond, 2011-NMCA-002, 149 N.M. 


149 N.M. 133, 245 P.3d 578. Post-emancipation child support. — New Mexico 
Emancipation reserving right to support from law does not permit a minor emancipated pursuant to the 
parents. — Where the district court issued a declaration Emancipation of Minors Act to collect child support pay- 
of emancipation declaring the minor "an emancipated mi Faeyr teraPeaae Raita mene DBR Sy Re 
nor in all respects, except that [the minor] shall retain the nn : ee . 
right to support" from the minor's parent; and the minor Diamond v. Diamond, 2011-NMCA-002, 149 N.M. 133, 245 
petitioned the district court to order the minor's parent P.3d 578, rev'd, 2012-NMSC-022, 283 P.3d 260. 
to pay retroactive and prospective child support to the 


Partial emancipation. — The district court may 
emancipate a minor for some, rather than all of the 
enumerated purposes, and reserve the minor's rights 


32A-21-6. Public entitlement of emancipated minors. 


A declared emancipated minor shall not be denied benefits from any public entitlement program 
to which he may have been entitled in his own right prior to the declaration of emancipation. 


History: Laws 1995, ch. 206, § 52. 


32A-21-7. Declaration of Emancipation; petition; contents; notice; 
mandate. 


A. Aminor may petition the children's court of the district in which he resides for a declaration 
of emancipation as described in the Emancipation of Minors Act. The petition shall be verified and 
shall set forth with specificity the facts bringing the minor within the provisions of the Emancipa- 
tion of Minors Act. 

B.. Before the petition is heard, notice shall be given to the minor's parents, guardian or custo- 
dian in accordance with the Rules of Civil Procedure for the District Courts [1-001 NMRA], 

C. Ifthe court finds that the minor is sixteen years of age or older and is a person described 
under Section 48 [32A-21-2 NMSA 1978] of this act, the court may grant the petition unless, after 
having considered all of the evidence introduced at the hearing, it finds that:granting the petition 
would be contrary to the best interests of the minor. 

D. Ifthe petition is sustained, the court shall immediately issue a declaration of emancipation 
containing specific findings of fact and one or more purposes of the emancipation, which shall be 
filed by the county clerk. 

E. Ifthe petition is denied, the minor has a right to file a petition for a writ ar mandamus. 

F._ Ifthe petition is sustained, the parents, guardian or custodian of the minor has a right to 
file a petition for a writ of mandamus if he appeared in the proceeding and opposed the granting 
of the petition. 

G. A declaration of emancipation granted in accordance with the Emancipation of Minors Act 
shall be conclusive evidence that the minor is emancipated. 


History: Laws 1995, ch. 206, § 53. 
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82A-22-1 CHILDREN'S CABINET 82A-22-3 
ARTICLE 22 
Children's Cabinet 
Sec. Sec. 


32A-22-1.. Short title. 
32A-22-2. Children's cabinet created. 


32A-22-1. Short title. 


‘32A-22-3. Powers; duties; goals. 


32A-22-4. Children's cabinet department liaisons. 


Chapter 32A, Article 22 NMSA 1978 may be cited as the "Children's Cabinet Act". 


History: Laws 2005, ch. 64, § 1; 2019, ch. 48, § 16. 


32A-22-2. Children's cabinet created. 


The 2019 amendment, effective July 1, 2020, changed 
"This act" to "Chapter 32A, Article 22 NMSA 1978". 


A. The "children's cabinet" is created and is administratively attached to the office of the gov- 
ernor. The children's cabinet shall meet at least six times each year. 


B. The children's cabinet consists of: 
(1) the governor; 
(2) the leutenant governor; 


(3) the secretary of children, youth and families; 
(4) the secretary of early childhood education and care; 


(5) the secretary of corrections; 
(6) the secretary of human services; 


(7) the secretary of workforce solutions; 


(8) the secretary of health; 


(9) the secretary of finance and administration; 
(10) the secretary of economic development; 


(11) the secretary of public safety; 


(12) the secretary of aging and long-term services; 


(18) the secretary of Indian affairs; and 


(14) the secretary of public education. 


C. Each year, the governor shall select a person to serve as chair of the cabinet. 


History: Laws 2005, ch. 64, § 2; 2019, ch. 48, § 17. 

The 2019 amendment, effective July 1, 2020, added 
the secretary of early childhood education and care. to 
the children's cabinet, substituted the secretary of labor 
with the secretary of workforce solutions for membership 
in the children's cabinet, and required the governor to 
select a person to serve as chair; in Subsection B, added 
new Paragraph (4) and redesignated the succeeding 


32A-22-3. Powers; duties; goals. 


paragraphs accordingly; in Paragraph B(7), after "secre- 
tary of", deleted "labor" and added "workforce solutions"; 
and in Subsection C, after "Each year, the", deleted "chil- 
dren's cabinet" and added "governor", and after "shall se- 
lect", deleted "the governor or. lieutenant governor to be 
the chairperson" and added "a person to serve as chair of 
the cabinet". 


A. The children's cabinet shall study and make recommendations for the design of a coordi- 
nated system to maximize outcomes among children and youth under age twenty-one, particularly 
those in disadvantaged situations, in the following areas: 

(1) physical and mental health fitness; 

(2) family and community safety and support; 

(3) preparedness for and success in school; 

(4) successful transition to meaningful and purposeful adulthood and employment; and 
(5) valued contributions to and active participation in communities. 
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B. Departments participating in the children's cabinet may enter into joint powers agreements 
pursuant to the Children's Cabinet Act. 

C. At least twice each year, the children's cabinet shall meet with parents, children, youth, 
educators, public officials and representatives of faith-based organizations, community-based or- 
ganizations, philanthropic organizations, public schools and public school districts, colleges and 
universities, health care providers, nonprofit organizations, youth service providers, political sub- 
divisions, the interim legislative health and human services committee and the legislative edu- 
cation study committee. The children's cabinet may coordinate with these persons as needed to 
design or implement the coordinated system. 

D. By September 1 of each year, the children's cabinet shall report and make recommendations 
to the governor and the legislature, including: 

(1) achild and youth report card that identifies the status and well- Delete of children and 
youth, including special target populations of children and youth that are disproportionately at 
risk, based on the outcomes in Subsection A of this section; and 

(2) achild and youth policy and inventory budget identifying state programs and initia- 
tives that affect the well-being of children and youth, including proposed budget allocations -to- 
ward the outcome areas in Subsection A of this section based on age, ethnicity and special target 
populations.as determined by the children's cabinet. 


History: Laws 2005, ch. 64, § 3. IV, § 28, was effective June 17, 2005, 90 days after: ad- 
Effective dates. — Laws 2005, ch. 64 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


32A-22-4, Children's cabinet department liaisons. 


Each member of the children's cabinet shall name an employee to serve as a liaison to en- 
sure coordination and communication among departments and agencies and bi costal cross- 
jurisdictional issues in an efficient, effective and expeditious manner. 


History: Laws 2005, ch. 64, § 4. IV, § 28, was effective June 17, 2005, 90 days after ad- 

Effective dates. — Laws 2005, ch. 64 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 

ARTICLE 23 
Pre-Kindergarten 

Sec. Sec 
32A-23-1. Short title, 32A-23-5. Reberiled av 
32A-23-2. Findings. 32A-23-6, Requests for pea: contracts for services. 
32A-23-3. Definitions. 32A-23-7, Repealed. - 
32A-23-4. Harly pre-kindergartan and pre-kindergarten 32A-23-8. Repealed. 

programs; interagency cooperation; con- 32A-23-9, Equal division of i derichesti den 

tracts; contract monitoring; research, 82A-23-10;: Mixed delivery of pre-kindergarten programs, 


32A-23-1. Short title. 
pGhapies 32A, Article 23. a ME e 197 8 may be cited as the "Pre- Kindergarten Acts, 


‘ History: Laws 2005, ch. 170, § 1; 2019, ch. 48, § 18. : The 2019 amendment, effective July 1, 2020, changed 
"This act" to "Chapter 32A, Article 23 NMSA 1978". 


32A-23-2. Findings. 


The législature finds that: iS Lis 2 | 
A. special needs are present among the ¢ state's papubatione of three- and four-year-old children 
and those needs warrant the provision of early pre-kindergarten and pre-kindergarten programs; 
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PRE-KINDERGARTEN 


32A-23-4 


B. participation in quality early pre-kindergarten and pre-kindergarten has a positive effect 
on children's intellectual, emotional, social‘and physical development; and 
C. early pre-kindergarten and pre-kindergarten will advance governmental interests and 


childhood development and ‘readiness. 


History: Laws 2005, ch. 170; § 2; 2019, ch. 48, § 19. 

The 2019 amendment, effective July 1, 2020, ex- 
panded early pre-kindergarten and pre-kindergarten 
program eligibility; in the section heading, after "find- 
ings", deleted "and purpose"; in Subsection A, after 


32A-23-3. Definitions. 
As used in the Pre-Kindergarten Act: 


"state's population of", added’"three- and", and after "the 
provision of", added "early pre-kindergarten and";.in Sub- 
section B, after "participation in quality", added "early 
pre-kindergarten and"; and in Subsection C, added "early 
pre-kindergarten ‘and". 


A. "community" means an area defined by school district boundaries, tribal boundaries or joint 
boundaries of a school district and tribe or any combination of school districts and tribes; 

B. "department" means the early childhood education and care department; 

C. "early pre-kindergarten program" means a statewide, voluntary developmental readiness 


program for children who have attained their third birthday prior to September 1 that delivers to 
eligible children programs that address their total developmental needs, including their physical, 
cognitive, social and emotional needs, and that supports their development in the areas of health 
care, nutrition and safety and multicultural awareness; 

D. "eligible child" means a person age three or four on September 1 of the early pre-kindergarten 
or pre-kindergarten program year; 

E. "eligible provider" means a person licensed by the department to provide early childhood 
developmental readiness services or preschool special education, or is a public provider or a tribal 
program or head start program; 

_F. "mixed delivery programming" means the provision of pre-kindergarten programs through 
an equal distribution of funds to programs administered by the public schools and other programs 
licensed by the department; 

G. "pre-kindergarten program" means a statewide, voluntary developmental readiness pro- 
gram for children who have attained their fourth birthday prior to September 1 that delivers to 
eligible children programs that address their total developmental needs, including their physical, 
cognitive, social and emotional needs, and that supports their development in the areas of health 
care, nutrition and safety and multicultural awareness; 


H. "public provider" means a school district or charter school; and 
I, "tribe" means an Indian nation, tribe or pueblo located in New Mexico. 


History: Laws 2005, ch. 170, § 3; 2019, ch. 48, § 20. 

The 2019 amendment, effective July 1, 2020, de- 
fined "early pre-kindergarten program", "eligible child", 
"mixed delivery programming",' and "public provider", 
and revised the definitions of "department", "eligible pro- 
vider", and "pre-kindergarten program" as uséd in the 
Pre-kindergarten Act; in Subsection B, after "means the", 
deleted "children, youth and families" and added "early 
childhood education and care", and after "department", 
deleted "and the public education department acting 
jointly"; deleted former Subsection C, which defined "early 


childhood development specialist"; added new Subsections 
C and D, and redesignated former Subsection D as Sub- 
section E; in Subsection E, after "licensed by the", deleted 
"children, youth and families", after "special education, or 
is", added "a public provider or", and after the next occur- 
rence of "a", deleted "public school"; added a new Subsec- 
tion F and redesignated former Subsection E as Subsec- 
tion G; in Subsection G, after "pre-kindergarten", added 
"program", and after "September 1", added the remainder 
of the subsection; and added a new Subsection H and re- 
designated former Subsection F as Subsection I. 


32A-23-4. Early pre-kindergarten and pre-kindergarten programs; 
interagency cooperation; contracts; contract monitoring; 


research. 


A. The department shall develop and implement an early pre-kindergarten program and a pre- 
kindergarten program. The department may transfer funds to the public education department for 
an approved public provider or may contract with any other eligible provider for the delivery of 
early pre-kindergarten and pre-kindergarten program services. . 
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B.. The department: shall establish standards and performance measures for the early pre- 
kindergarten and pre-kindergarten programs to ensure the. delivery of high-quality, effective ser- 
vices that prepare participating children for kindergarten. The department and the public educa- 
tion department shall cooperate to align standards for early, pre-kindergarten, pre-kindergarten, 
and kindergarten programs. Those departments shall enter into an agreement to share data nec- 


essary to.report on the early pre-kindergarten and pre-kindergarten’ pampcoings performance, ii in- 


cluding the percentage of program participants who: 


(1) enter kindergarten: 


(a) developmentally prepared for it; 


(b) needing special services; and 


(c) proficient in reading and mathematics; and 
(2) are retained in kindergarten or first, second or third grade. 
C. The department shall coordinate with federal head start agencies to avoid auabighiien 
of effort and maximize the use of available resources in the implementation of the early pre- 


kindergarten and pre-kindergarten programs. 


D. The department shall promulgate rules. on. pre-kindergarten program services, ‘includ- 
ing state policies and standards defining length of service for pre-kindergarten and early pre- 
kindergarten programs, and shall review the process for making contract awards and for the ex- 


penditure and use of contract funds. 


E. The department shall monitor activity under early pre-kindergarten and pre-kindergarten 
program contracts to ensure adherence to child-centered, developmentally appropriate practices 
and outcomes. The department shall provide early childhood training and technical assistance to 


contract award recipients. 


F,_ Each year, the department shall provide an annual report to the governor and the th be 
ture on the early pre-kindergarten and pre-kindergarten programs. 


History: Laws 2005, ch. 170, § 4; 2019, ch. 48, § 21. 


The 2019 amendment, effective July 1, 2020, re- 


quired the early childhood’ education and care de- 
partment to develop and implement an early pre- 
kindergarten program and pre-kindergarten program, 
to establish standards and performance measures for 
the programs, to coordinate with federal head start 
agencies to avoid duplication of effort and maximize 
the use of available resources in the implementation of 
the programs, and to provide early childhood training 
and technical assistance to early pre-kindergarten and 
pre-kindergarten program contract award recipients; 
in the section heading, added "early pre-kindergarten 
and", and "programs"; in Subsection A, deleted "chil- 
dren, youth and families department and the public 
education", after "department shall", deleted "cooper- 
ate in. the development and implementation of a vol- 
untary" and added "develop. and,implement an, early 
pre-kindergarten program and a pre-kindergarten", 
and deleted."for the provision of pre-kindergarten ser- 
vices: throughout.the state. The pre-kindergarten pro- 
gram shall address the total developmental needs. of 
preschool children, including physical, cognitive, social 


32A-23-5. Repealed. 


Repeals. — Laws 2019, ch. 48, § 37 repealed 32A-23-5 


NMSA 1978, as enacted by Laws 2005, ch? 170, $5, relat+ » 
ing to pre-kindergarten eligibility, effective July 1, 2020... 


and emotional needs, and shall include health care, nu- 
trition, safety and multicultural sensitivity" and added 
the remainder of the subsection; added new Subsec- 
tions B and C and redesignated former Subsections B 
through D as Subsections D through F; in Subsection D, 
after "policies and standards", added "defining length of 
service for pre-kindergarten and early pre-kindergarten 
programs"; in Subsection E, after."shall monitor", added 
"activity under early pre-kindergarten and", after "con- 
tracts to ensure", deleted "the effectiveness of" and 
added: "adherence to", deleted "departments shall as- 
sign staff to work on the development and implementa- 
tion of the program and on the monitoring of contract 


~ awards. The early childhood training and technical as- 


sistance programs of the children, youth and families 
department and assigned staff from:the public educa- 
tion department staff’ and added "department", after 
"shall, provide" added -"early childhood training and", 
and after,"technical assistance to", deleted "eligible pro- 
viders" and added "contract award recipients"; and in 
Subsection F, added "Each year", and after "the legisla- 
ture|on the", deleted "progress of the state's voluntary’ 
and.added "early pre-kindengartan, and", 


9 


For provisions of formes secon. see the 2019 NMSA 1978 
on NMOneSouree.com.. 


32A-23-6. Requests for proposals; contracts for services. 


A. The department shall solicit the delivery of both half-day and full-day pare Seat nareslis. 
and pre-kindergarten program services by publishing a request for proposals or.a request for ap= 
plications that contains the same requested information for pre-kindergarten services. . 
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B, Eligible providers shall submit proposals to the department that’shall include a description 

of the services that will be provided, including: 

(1) how the provider's services meet department standards; 

(2) the number of eligible children the provider can serve; 

(3) the provider's site and floor plans and a description of its facilities; 

(4) the revenue sources and non-state funding eyavabls for the provider's delivery of ser- 
vices; 

(5) adescription of the qualifications and experience of the provider s service-delivery staff 
for each site; 

(6) the provider's plan for communicating with and involving parents of children in the 
early pre-kindergarten and pre-kindergarten programs; 

(7) how the provider's services meet the continuum of services to children; and 

(8) other relevant information. 

C. The department shall accept and evaluate proposals or applications for the delivery of early 
pre-kindergarten and pre-kindergarten program services by eligible providers. 

D. In selecting among proposals and applications for the delivery of early pre-kindergarten 
and pre-kindergarten program services, the department shall give priority to programs in com- 
munities with public elementary schools designated as Title I schools in which at least sixty-six 
percent of the children served reside within the attendance zone of a Title I elementary school. It 
shall further consider: 

(1) the number of eligible children residing i in the community and the number of eligible 
children proposed to be served; 

(2) the adequacy and capacity of pre-kindergarten facilities in the community; 

(3) the availability of language and literacy services in the community; 

(4) the cultural, historic and linguistic responsiveness to the community; 

(5) the availability of parent education services for parents of eligible children in the com- 
munity; 

_ (6) staff professional development plans; 

(7) the capacity of local organizations and persons interested in and involved in programs 
and services for eligible children and their commitment to work together; 

(8) the degree of local support for early pre-kindergarten and eies iets program 
services in the community; and 

(9) other relevant criteria specified by department rule. 

E. A contract with an eligible provider for early pre-kindergarten and pre-kindergarten pro- 
gram services shall provide that funds not be used for any religious, sectarian or denominational 
purposes, instruction or material. . 


History: Laws 2005, ch. 170, § 6; 2011, ch. 140, § 2; to “eligible children" throughout; in Subsection D, deleted 
2019, ch. 48, § 22. "For funding purposes, applications and proposals shall 

The 2019 amendment, effective July 1, 2020, required be evaluated and priority given" and added "In selecting 
the early childhood education and care department to among proposals and applications for the delivery of early 
solicit the delivery of full-day and half-day early pre- pre-kindergarten and pre-kindergarten program services, 
kindergarten and pre-kindergarten program services; in the department shall give priority to", after each: occur- 
Subsection A, deleted "Each" and added "The", and after rence of "Title", deleted "1" and added "I", deleted former 
"shall", deleted "publish" and added "solicit the delivery Paragraph D(6) and redesignated former Paragraphs D(7) 
of both half-day and full day early pre-kindergarten and through D(10) as Paragraphs D(6) through D(9), respec- 
pre-kindergarten program services by publishing"; in Sub- tively; in Paragraph D(8), after "local support for", added 
section B, in the introductory paragraph, deleted "or ap- "early pre-kindergarten and", and in Paragraph D(9),.after 
plications for pre-kindergarten services to the appropriate "specified by", deleted "joint" and added "department", and 
department, An eligible provider's proposal or application" after "rule", deleted "of the departments"; and in Subsec- 
and added "to the department that", in Paragraph B(); af- °° tion E, after "contract", deleted “or agreement",'and after 
ter "services meet", deleted "children, youth and families "eligible provider", added "for early pre-kindergarten and 
department or public education", in Paragraph B(2), after pre-kindergarten program services". 
"the number of", deleted "four-year-old" and added "eligi- The 2011 amendment, effective June 17, 2011, made 
ble", in Paragraph B(6), after "involving parents", added "of a distinction between applications and proposals and as- 
children", and after "in the", added "early pre-kindergarten signed responsibility for proposals for pre-kindergarten 
and"; in Subsection C, deleted "Each" and added "The", services to the children, youth and families department 
after "applications for", deleted "funding for" and added and applications for pre-kindergarten services to the. pub- 
"the delivery of early pre-kindergarten and", and after the lic education department, and provided that for funding 
next occurrence of "pre-kindergarten", added "program purposes, priority will be given to programs in communi- 
services by eligible providers"; changed "four-year olds") .:' ties that have a Title 1\school and that have two thirds of 
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32A-23-7 CHILDREN'S CODE 32A-23A-2 


the children being served living within the Title 1 school 
attendance zone. 


32A-23-7. Repealed. 


Repeals. — Laws 2019, ch. 48, § 37 repealed 32A-23-7 provisions of former section, see the 2019 NMSA 1978 on 
NMSA 1978, as enacted by Laws 2005, ch. 170, § 7, re- NMOneSource.com. 
lating to program funding, effective July 1, 2020. For ; 


32A-23-8. Repealed. 


Repeals, — Laws 2019, ch. 48, § 37 repealed 32A-23-5 2020. For provisions of former section, see the 2019 NMSA 
NMSA 1978, as enacted by Laws 2005, ch. 170, § 8, re- 1978 on NMOneSource.com. 
lating to funds created, administration, effective July 1, © . 


32A-23-9. Equal division of appropriations. 


Any money appropriated for pre-kindergarten programs shall be divided equally between pro- 
grams administered by the public schools and other programs licensed by the department. 


History: Laws 2011, ch. 126, § 1; 2019, ch. 48, § 23. department and the children, youth and families depart- 
The 2019 amendment, effective July 1, 2020, after ment" and added "programs administered by the public 
"divided equally between", deleted "the public education schools and other programs licensed by the department". 


32A-23-10. Mixed delivery of pre-kindergarten programs. 


Any money appropriated for pre-kindergarten programs shall be distributed for mixed deliv- 
ery programming. The public education department shall access funds from the early childhood 
education and care department to support pre-kindergarten in the public education system. Pre- 
kindergarten funding transfers to public providers shall be processed through the public educa- 
tion department to those public providers that demonstrate adherence to standards developed by 
the department. 


History: Laws 2019, ch. 48, § 24. Effective dates. — Laws 2019, ch. 48, § 38 made Laws 
2019, ch. 48; § 24 effective July 1,2020,. ° 
ARTICLE 238A 
Early Childhood Care and Education 

Sec. : Sec. 
82A-23A-1. Short title. 32A-23A-6. Early childhood care and education fund; 
32A-23A-2. Definitions. ‘created; purpose; administration; grant 
32A-23A-3. Findings and purpose. - applications. 
32A-23A-4. Repealed. . 32A-23A-7. Termination of agency life; delayed repeal. 


32A-23A-5, Council and department duties. 


32A-23A-1. Short title. 


Chapter 32A, Article 23A NMSA 1978 may be cited as the "Early Childhood Care and Education 
Act": 


; History: Laws 2011, ch. 123, §-1; 2019, ch. 48, § 25, The 2019 amendment, effective July 1, 2020, changed 
: "This act" to "Chapter 32A, Article 23A NMSA 1978",; 


32A-23A-2. Definitions. 
As used in the Early Childhood Care and Education Act: 
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32A-23A-3 EARLY CHILDHOOD CARE AND EDUCATION 32A-23A-4 


A. "department" means the early childhood education and care department; 
B. "early childhood" means the period of a person's life from birth to age five; 
C. "fund" means the early childhood care and education fund; and 

D: "secretary" means the secretary of early childhood education and care. 


History: Laws 2011, ch. 1238, § 2; 2019, ch. 48, § 26. respectively; in Subsection A, after "means the", deleted 

The 2019 amendment, effective July 1, 2020, deleted "children, youth and families" and added "early child- 
the definitions of "council" and "pre-kindergarten", and hood education and care"; deleted Subsection E and re- 
revised certain definitions as used in the Early Child- designated former Subsection F as Subsection D; and 
hood Care and Education Act; deleted former Subsec- in Subsection D, after "secretary of", deleted "children, 
tion A, which defined "council", and redesignated former youth and families" and added "early childhood educa- 
Subsections B through D as Subsections A through C, tion and care". 


32A-23A-3. Findings and purpose. 


A. The legislature finds that an early childhood care and education system is vital in ensuring 
that every New Mexico child is eager to learn and ready to succeed by the time that child enters 
kindergarten, that high-quality early learning: experiences have been proven to prepare children 
for success in school and later in life and that cost-benefit research demonstrates a high return on 
investment for money spent on early childhood care and education for at-risk children. 

B. The legislature further finds that, to be successful, an early childhood care and education 
system should be: 

(1) developmentally, culturally and linguistically appropriate and include the implemen- 
tation of program models, standards and curriculum based on research and best:practices; 

(2) data-driven, including the identification and prioritization of communities most at risk 
while striving to make the system universally available to all those who wish to participate; - 

(3) accountable through developmentally appropriate methods of measuring, reporting 
and tracking a child's growth and development and the improvement of the system's programs; 

(4) accessible, especially to those children most at risk for school failure; 

(5) ofithe highest possible quality through the utilization of qualified practitioners who 
have completed specialized training in early childhood growth, development and learning that is 
specific to the practitioner's role in the system and the maintenance of quality rating: methods for 
the programs in the system; 

(6) fully aligned within each community to ensure the most efficient and effective use of 
resources by combining funding sources and supporting seamless transitions for children within 
the system and for children transitioning into kindergarten; 

(7) family-centered by recognizing that parents are the first and most pf Stots a teach- 
ers of their children and providing the support and referrals necessary for parents to assume this 
critical role in their child's development; and 

(8) a partnership between the state and private individuals or institutions with an inter- 
est or expertise in early childhood care and education. . 

C. The purpose of the Early Childhood Care and Education Act is to establish a comprehensive 
early childhood care and education system through an aligned continuum of state and private pro- 
grams, including home visitation, early intervention, child care, early head start, head start, early 
childhood special education, family support and pre-kindergarten, and to maintain or establish 
the infrastructure necessary to support quality in the system's programs. 


History: Laws 2011, ch, 123, § 3. IV, § 28, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 123 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-23A-4. Repealed. 


Repeals. — Laws 2011, ch. 123, § 7 repealed 32A-23A-4 membership, effective July 1, 2018. For provisions of for- 
NMSA 1978, as enacted by Laws 2011, ch. 123, § 4, relat- mer section, see the 2017 NMSA 1978 on NMOneSource 
ing to state early learning advisory council creation and com. 

265 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 
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32A-23A-5. Council and department duties. 


A. The council is designated asthe. council required pursuant to the federal Improving Head 
Start for School Readiness Act of 2007. The council shall fulfill all, the duties required under the 
federal act for early childhood care and education. The council shall also lead the development or 
enhancement of a high-quality, comprehensive system of early childhood development and care 
that ensures statewide coordination and collaboration among the wide range of early childhood 
programs and services within the state, including child care, early head start, head start, federal 
Individuals with Disabilities Education Act programs for preschool, infants and families and pre- 
kindergarten programs and services. 

B. The council and department may apply for and accept gifts, eat donations or bequests 
for the fund from any source, public or private, and enter into contracts or other transactions with 
any federal or state agency, any private organization or any other source in furtherance of the pur- 
pose of the Early Childhood Care and Education Act. 

C. In addition to the duties assigned to the council under federal law, the council shall: 

' (1) -make recommendations to the department and the legislature on the most efficient 
and effective way to leverage state and federal funding for early childhood care and education, 
including on grant applications made by the department to benefit the fund; and 

(2) make recommendations to the department and the legislature on how to poonbiconta 
and align an early childhood care and education system to include child care, pre-kindergarten, 
home visitation, early head start, head start, early childhood special education, early intervention 
and family support and to provide New Mexico families with consistent access to Sopa care 
and education services, In developing recommendations, the council shall: 

(a) consider how to consolidate and coordinate resources and public funding Breer 
for early childhood care and’ education and ensure the accountability and coordinated develop- 
ment of all early childhood care and education services; 

(b) consider a system of seamless transition froin SRT to a childhood pro- 
grams to kindergarten; 

(c) take into account a.parent's decisive role in the plienitiries operation and evalua- 
tion of programs that aid families in the care and education of children; 

si(d).. examine ways to provide consumer education and accessibility to early childhood 
care and edubaan resources; 

(e) consider the advancement of quality early childhood care and education programs 
in order to support the healthy development of children and preparation for their success in school; 

(f) consider the development of a seamless service delivery system with local points 
of entry for early childhood care and education programs administered by local, state and federal 
agencies; 

(g) ensure effective collaboration with state and local child otinnk programs and 
early childhood health and behavioral health programs;: 

(h) consider how to develop and manage effective data péllection systems to support 
the necessary functions of a coordinated system of early childhood care and education and track 
children through the education system from prenatal to.early childhood to kindergarten to higher 
education, in order to enable accurate evaluation of the impact of early childhood care and educa- 
tion; IE Qf ) . 
(i) focus on the.diversity, cultural heritage and strengths of the families and commu- 
nities of the state; 

*G) consider the development of an aligned system of professional development for 
professionals providing early childhood care and education; and 

(k) consider the establishment of an administrative framework to promote the de- 
velopment of high-quality early childhood care and education services that are staffed by well- 
qualified professionals and are available in every community for all families that express a need 
for them. 


History: Laws 2011, ch. 123, § 5. IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — ‘Laws 2011, ch. 123 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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32A-23A-6 HOME VISITING ACCOUNTABILITY 32A-23B-2 


32A-23A-6. Early childhood care and education fund; created; purpose; 
administration; grant applications. 


A. The "early childhood care and education fund" is created as a nonreverting fund in the state 
treasury. The fund shall be administered by the department and shall consist of gifts, grants, do- 
nations and bequests made to the fund. 

B. Money in the fund is subject to appropriation by the legislature to the department for 
awarding grants to the council and early childhood care and education providers for carrying out 
the provisions of the Early Childhood Care and Education Act. 

C. The department shall adopt rules on qualifications for grants and specify the format, proce- 
dure and deadlines for grant applications. For grants to early childhood care and education provid- 
ers, the council shall review all grant applications and submit those applications recommended for 
final approval to the secretary. 

D. Disbursements from the fund shall be made upon vouchers issued and signed by the secre- 
tary or the secretary's designee upon warrants drawn by the secretary of finance and administra- 
tion. 


History: Laws 2011, ch. 128, § 6. Y IV, § 23, was effective June 17, 2011, 90 days after the 
Effective dates. — Laws 2011, ch. 123 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-23A-7. Termination of agency life; delayed repeal. 


The council is terminated on July 1, 2017 pursuant to the provisions of the Sunset Act [12-9-11 
NMSA 1978]. The council shall continue to operate pursuant to the provisions of Sections 4 [32A- 
23A-4 NMSA 1978] and 5 [82A-23A-5 NMSA 1978] of the Early Childhood Care and Education Act 
until July 1, 2018. Effective July 1, 2018, Section 4 of the Early Childhood Care and Education Act 
is repealed. 


History: Laws 2011, ch. 128, § 7. IV, § 23, was effective June 17, 2011, 90 days after the 


Effective dates. — Laws 2011, ch. 123 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
Home Visiting Accountability 
Sec. Sec. 
32A-23B-1. Short title. 32A-23B-3. Home visiting programs; accountability; ex- 
82A-23B-2. Definitions. clusions; contracting; reporting. 


32A-23B-1. Short title. 
Chapter 32A, Article 23B NMSA 1978 may be cited as the "Home Visiting Accountability Act". 


‘History: Laws 2013, ch. 118, § 1; 2019, ch. 48, § 27. The 2019 amendment, effective July 1, 2020, changed 
r "This act" to "Chapter 32A, Article 23B NMSA 1978". 


32A-23B-2. Definitions. 


As used in the Home Visiting Accountability Act: 
‘A. “culturally and linguistically appropriate’ means appropriate when taking into consider- 
ation the culture, customs and language of an eligible family's home; 
B. "department" means the early childhood education and care department; 
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C.. "eligible family" means a-family that elects. to receive home, visiting services and 
includes: 

(1) achild, from birth until kindergarten entry; or 

(2) .a pregnant woman, an expectant father, a eet or a primary oop es 

D. "home visiting": ie ben 

(1) means: = 

(a) delivering a variety of informational, educationhh devalanenetttadk referral shi 
other support services for eligible families who are expecting-or who have children who have not 
yet entered kindergarten and that is designed to promote child well-being and prevent adverse 
childhood experiences; and 

(b) providing a comprehensive array ef services that promote penta eitipat eno’ 
and successful early childhood health and development by building long-term relationships with 
families and optimizing the relationships between parents and children in their home:environ- 
ments; and ; 

(2) does not include: 

(a) provision of case management or a one-time home visit or infect ott nénié visits, 
such as a home visit for a newborn child or a child in preschool; 

(b) home visiting provided as a supplement to other services; or: 

(c) services delivered through an individualized family service aids or an inidividual- 
ized education program under Part B or Part C of the federal Individuals with Disabilities Educa- 
tion Act; 

E. “home visiting program" means a program that: 

(1) uses home visiting as a primary service delivery strategy; and 

(2) offers services on a voluntary basis to pregnant women, expectant fathers’ and parents 
and primary caregivers of children from birth to kindergarten entry; 

F. “home visiting system" means: the cc eh rw: and programs be shia and ee bas 
home visiting. A "home visiting system"; 

(1) provides universal, voluntary access; ' 

(2) provides a common framework for service delivery and accountability across vay 
visiting programs; 

(3) establishes a consistent statewide system of home visiting; and 

(4) allows for the collection, aggregation and analysis of common data; and 

G. "standards-based program" means a home visiting program that: 

(1) is research-based and grounded ‘in relevant, empirically based best practices and 
knowledge that: 

(a) is linked to and measures the following outcomes: 1) babies are born healthy; 2) 
children are nurtured by their parents and caregivers; 3) children are physically and mentally 
healthy; 4) children are ready for school; 5) children and families are safe; and 6) families are con- 
nected to formal and informal supports in their communities; 

(b) has comprehensive home visiting standards that ensure high-quality service dé- 
livery and continuous quality improvement; and 

(c) has demonstrated significant, sustained positive outcomes; 

(2) follows program standards that specify the purpose, outcomes, duration and Hemiaies 
of services that constitute the program; 

(3) follows a research-based curriculum or combinations of fepbatdlnbaled eiericula or 
follows the curriculum of an evidence-based home visiting model or promising approach that the 
home visiting program has adopted pursuant to department rules defining "evidence-based model" 
and "promising approach"; 

(4) employs well-trained and competent staff and provides continual professional supervi- 
sion and development relevant to the specific program or model being delivered; 

(5) demonstrates strong links to other community-based services; 

(6) operates within an organization that ensures compliance with home visiting shaatl asides 

(7) continually evaluates performance to ensure fidelity to the program standards; 

(8) _collects data on program activities and program outcomes; and sé i 

(9) is culturally and linguistically appropriate. 


jee 
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32A-23B-3 HOME VISITING ACCOUNTABILITY 32A-23B-3 


History: Laws 2013, ch, 118, § 2; 2019, ch. 48, § 28. Accountability Act; and in Subsection B, deleted "children, 
The 2019 amendment, effective July 1, 2020, re-. __ youth and families" and added - ‘early childhood education 
vised certain definitions as used in the Home Visiting and care". 


32A-23B-3. Home visiting programs; accountability; exelusions; 
contracting; reporting. 


A. The department shall provide statewide home visiting services using a standards-based 
program and promulgate rules governing the program. 

B. The department shall fund only standards-based home visiting programs that include pe- 
riodic, home visits to improve the health, well-being and self-sufficiency of eligible families. The 
department may prioritize funding for programs associated with strong evidence of effectiveness 
and for programs that serve high-risk populations. 

C. Ahome visiting program shall provide culturally and linguistically appropriate, face-to-face 
visits by nurses, social workers and other early childhood and health professionals or by trained 
and supervised lay workers. 

D. A home visiting program shall do two or more of the following: 

(1) improve prenatal, maternal, infant or child health outcomes, including reducing pre- 
term births; 

(2) promote positive parenting practices; 

(3) build healthy parent and child relationships; 

(4) enhance children's social-emotional and language development; 

~ (5) ‘support children's cognitive and physical development; 

(6) improve the health of eligible families; 

(7) provide resources and supports that may help to reduce child maltreatment and injury; 

(8) increase children's readiness to succeed in school; and 

(9) improve coordination of referrals for, and the provision of, other community resources 
and supports for eligible families. 

E.. The department shall develop internal-processes that provide for a greater ability to collab- 
orate with other state agencies, local governments and private entities and share relevant home 
visiting data and information. The processes may include a uniform format for the collection of 
data relevant to each home visiting program. 

F. The department shall enter into a joint powers agreement with the human services depart- 
ment to use medicaid to finance department-approved, evidence-based home visiting programs. 
Providers approved for medicaid home visiting are subject to the Home Visiting Accountability Act. 

G. When the department authorizes funds through payments, contracts or grants. that are 
used for home visiting programs, it shall include language regarding home visiting in its funding 
agreement contract or grant that is consistent with the provisions of the Home Visiting Account- 
ability Act. 

H. -Beginning January 1, 2020 and annually thereafter, the department shall submit to the 
governor and the legislature an annual outcomes report that includes: 

. (1): the goals and achieved outcomes of the home visiting system implemented pursuant to 
the Home Visiting Accountability Act; and 
(2). data regarding: 

(a) the cost per eligible family served; 

(b) .the numberof eligible families served; 

(c), demographic data on eligible families served; 

_(d), the duration of participation by eligible families in the program; 
(e) .the number and type of programs that the department has funded; 
(f) any increases in school readiness, child development and literacy; 
» (g) decreases:in child maltreatment or child abuse; 

(h) any reductions in risky parental behavior; — 

(i) . the percentage of children receiving regular well-child exams, as recommended by 
the American academy of pediatrics; . 

(j) the percentage of infants on schedule to be fully immunized by age ga 
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CHILDREN'S CODE 
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(k) the number of children who received an ages and stages questionnaire and what 
percent scored age appropriately in all developmental domains; 

(1) the number of children identified with potential developmental delay and, of those, 
how many began services within two months of the screening; and 

(m) «the percentage of children receiving home visiting services who are enrolled in 


high-quality licensed child care programs. 


History: Laws 2013, ch. 118, § 3; 2019, ch. 48, § 29. 
The 2019 amendment, effective July 1, 2020, autho- 


rized the early childhood education and care department . 


to prioritize funding for programs associated with strong 
evidence of effectiveness and programs that serve high- 
risk populations, required the department to enter into a 
joint powers agreement with the human services depart- 
ment to use medicaid to finance department-approved 
home visiting programs, and required the department to 
submit an annual report to the governor and the legis- 
lature regarding the home visiting system implemented 


pursuant to the Home Visiting Accountability Act; in Sub- 
section B, added the last sentence; in Subsection E; after 
"department shall", deleted "work with the early learning 
advisory council and": added a new Subsection F and re- 
designated former Subsection F as Subsection G; deleted 
former Subsection G, which related to home visiting pro- 
gram evaluation; and in Subsection H, changed "2014" 
to "2020", after "department shall", deleted "produce an 
annual outcomes report" and added "submit", and after 
"the legislature", deleted "and the early learning advisory 
council", 


ARTICLE 28C 
Early Childhood Care Accountability 


Sec. 

32A-28C-1. Short title. 

82A-23C-2. Definitions. 

382A-23C-3. Licensed early childhood care ee re- 
quirements. 


32A-23C-1. Short title. 


Sec. 

32A-23C-4. Licensed early childhood care. programs; re- 
porting. 

32A-23C-5. Applicability. 


This act [32A-23C-1 through 32A-23C-5 NMSA 1978] may be cited as the "Early Childhood Care 


Accountability Act". 


History: Laws 2018, ch. 44, § 1. 
Effective dates. — Laws 2018, ch. 44 contained no ef- 
fective date. provision, but, pursuant to N.M. Const., art. 


32A-23C-2. Definitions. 


IV, § 23, was effective May 16, 2018, 90 days after the ae 


journment of the legislature. 


As used in the Early Childhood Care Accountability Act: 
A. "child care assistance" means the assistance administered by the department that provides 


child care through the child care assistance program for school-aged children as the primary ser- 
vice delivery strategy through a contract with the department that offers services basedon in- 
come and need for care to parents with children who are school-aged; as department rules define 
"school-aged"; 

B. "culturally and linguistically appropriate" means taking into consideration the culture, cus- 
toms and language of an eligible family; . . 

C. "early childhood care assistance" means assistance administered by the department that 
provides child care through the child care assistance program for children under five years of age 
as the primary service delivery strategy through a contract with)the department and that offers 
services based on income criteria erst need for care to parents with children who have not yet en- 
tered kindergarten; 

D. "eligible family" means a family that receives wehely: childhood care agsiatained or child care 
oe Lai through the department; 

"licensed child care program" means a nepblithe or privately funded program that: 
(1)_ provides child care in the state in accordance with department standards to school- 
aged children, as department rules define "school-aged"; and 
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(2) is licensed by the department; 

F. "licensed early childhood care program" means a publicly or prea funded program that 
provides child care in accordance with department standards to children under five years of age in 
the state and that is licensed by the department; and 

G. "licensed exempt child care program" means a child care home or facility that is exempt 
from child care licensing requirements pursuant to the Public Health Act [Chapter 24, Article 1 
NMSA 1978]. 


History: Laws 2018, ch. 44, § 2. IV, § 23, was effective May 16, 2018, 90 days after the ad- 
Effective dates. — Laws 2018, ch. 44 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


32A-23C-3. Licensed early childhood care programs; requirements. 


A. The department shall adopt and promulgate rules to establish specific standards for licen- 
sure and registration of licensed early childhood care programs that provide care for children from 
birth to five years of age. As part of these standards, the department shall establish and imple- 
ment a voluntary rating scale and determine levels that accord with levels of service quality. The 
standards shall ensure that the health, safety, social-emotional support, school readiness and staff 
qualifications components are consistent in accordance with the tier levels that the department 
has established by rule. The department shall use the tiered ratings it has established to pay 
higher rates for higher-rated individual licensed early childhood care program providers. Stan- 
dards for licensed early childhood care programs shall: 

(1) specify the purpose and outcomes of services that constitute the program; 

(2) define high-quality service delivery and continuous quality improvement; 

(3) provide a common framework for early childhood care service delivery and accountabil- 
ity across all early childhood care programs; 

(4) be designed to promote child well-being, early education, social-emotional support and 
an emphasis on school readiness; 

~ (5) allow for the collection, aggregation and analysis of common data; 

(6) be grounded in best practices geared toward optimal health and developmental out- 
comes; and 

(7) establish foundational and continuing education requirements for staff. 

B. A licensed early childhood care program shall: 

(1) ensure the health and safety of children while they are in care; 

(2) comply with the department's background check requirements for all staff members, 
educators and volunteers in licensed early childhood care programs; 

(3) provide positive discipline and guidance; 

(4) continually evaluate program performance; 

(5) collect data on program activities and outcomes for reporting in accordance with the 
tier levels that the department has established in rule, pursuant to Section 4 [32A-23C-4 NMSA 
1978] of the Early Childhood Care Accountability Act; 

(6) be culturally and linguistically appropriate; 

(7) measure the promotion of positive development and appropriate early childhood edu- 
cational practices, in accordance with the tier levels that the department has established in rule, 
pursuant to Section 4 of the Early Childhood Care Accountability Act; 

~ (8) ensure that enrolled children are up-to-date with immunizations, in accordance with 
state law; 

(9) train staff on reporting any suspected child abuse and neglect to the department's pro- 
tective services division and to local authorities; 

(10) ensure that the program has established and shared with parents a curriculum state- 
ment that supports school readiness; and 

(11) follow a curriculum that is aligned with child development functional areas, including 
the New Mexico early learning guidelines, in accordance with the tier levels that the department 
has established by rule. 
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History: Laws 2018, ch. 44, § 3. IV, § 23, was effective May 16, 2018, 90 days after the ad- 
Effective dates. — Laws 2018, ch. 44 contained no ef- journment of the legislature. 5} 
fective date provision, but, pursuant to N.M. Const., art. 


- 


32A-23C-4, Licensed early childhood care programs; reporting. 


Beginning December 31, 2019 and annually thereafter, the department shall produce an annual 
outcomes report for the legislature and the governor that includes: 

A. the goals and achieved outcomes of the licensed early childhood care program standards 
implemented pursuant to the Early Childhood Care Accountability Act; and 

B. the following data: 

(1) the number of substantiated incidents and substantiated eamplaints received for each 
licensed early childhood care program rating level; 

(2) ‘the ineome levels of eligible families statewide receiving early childhood care assis- 
tance; 

(3) the stated reasons that eligible families have applied for early childhood care assis- 
tance; 

(4) the percentage of children receiving early childhood care assistance by quality level 
and provider type; 

(5) the average annual enrollment in early childhood care assistance; 

(6) the percentage of children participating in early childhood care assistance who have 
one or more substantiated child abuse cases while participating in early childhood care assistance; 

(7) by rating level, any evidence of an increase in school readiness, child development and 
literacy among children receiving early childhood care assistance; 

(8) the number and type of licensed early childhood care programs statewide; 

(9) the capacity in licensed early childhood care programs by rating level; 

(10) the number of children enrolled in licensed early childhood care programs who par- 
ticipate in the child and adult care food program; 

(11) the percentage of children enrolled in licensed early childhood care programs receiv- 
ing health and developmental screenings or assessments in accordance with department rules; 
and 

(12) the percentage of children enrolled in licensed early childhood care programs who 
have received health or developmental screenings or assessments as department rules require 
who are referred to services. 


History: Laws 2018, ch. 44, § 4. IV, § 23, was effective May 16, 2018, 90 days after the ad- 
Effective dates. — Laws 2018, ch. 44 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


32A-23C-5. Applicability. 


The provisions of this act [32A-23C-1 through 32A-23C-5 NMSA 1978] shall not be construed 
to apply to the licensure or regulation of child care assistance, any licensed child care program or 
licensed exempt child care program. 


History: Laws 2018, ch. 44, § 5. IV, § 23, was effective May 16, 2018, 90 days after the ad- 


Effective dates. — Laws 2018, ch. 44 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 24 
Child Helmet Safety Act 
Sec. Sec. 
32A-24-1, Short title, , 32A-24-4, _Equipment sales or rentals, 
32A-24-2, Definitions. 32A-24-5. Negligence. 


32A-24-3. Helmet use requirements; civil penalty. 
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32A-24-1. Short title. 
This act [Chapter 32A, Article 24 NMSA 1978] may be cited as the "Child Helmet Safety Act", 


History: Laws 2007, ch. 66, § 1. Effective dates. — Laws 2007, ch. 66,§ 6 made the act 
effective July 1, 2007. 


32A-24-2. Definitions. 


As used in the Child Helmet Safety Act: 

A. "bicycle" means a human-powered vehicle with two wheels in tandem designed to transport, 
by the act of pedaling, one or more persons seated on one or more saddle seats on its frame and 
includes a human-powered vehicle designed to transport by the act of pedaling, which has more 
than two wheels when the vehicle is used on a public roadway, public bicycle path or other public 
road or right of way, including a tricycle; 

B. "minor" means a person under eighteen years of age; 

C. "operator" means a person under eighteen years of age who travels on a bicycle seated on a 
saddle seat from which that person is intended to and can pedal the bicycle, or who propels himself 
by way of using inline skates, roller skates, a skateboard or a scooter; 

D. "passenger" means a person under eighteen years of age who travels on a bicycle or scooter 
in any manner except as an operator; 

E. "protective helmet" means a piece of headgear that meets or exceeds the impact standard 
for protective helmets set by the United States consumer product safety commission federal safety 
standard and those standards developed by the American national standards institute, the Snell 
memorial foundation or the American society for testing and materials; 

F. "public bicycle path" means a right of way under the jurisdiction and control of the state or 
a local political subdivision for use primarily by bicyclists and pedestrians; 

G. "public roadway" means a right of way under the jurisdiction and control of the state or a 
local political subdivision for use primarily by motor vehicular traffic; 

H. "public skateboard park" means an area of public property set aside, designed and main- 
tained for recreation by persons using bicycles, scooters, skateboards or skates; 

I. "scooter" means a wheeled vehicle, regardless of the number or placement of those wheels, 
that has handlebars, designed to be stood on by the operator or passenger and used to glide or 
propel the operator or passenger over the ground; 

J. "skateboard" means a set of wheels attached to a platform or flat surface, regardless of the 
number or placement of those wheels, and used to glide or propel the operator over the ground; and 

K. "skates" means a pair of devices worn on the feet with a set of wheels attached and used to 
glide or propel the user over the ground and may be either inline or roller, but "skates" does not 
include a pair of devices, similar to a pair of common sacha that has one or more wheels embedded 
in the sole of each device. 


History: Laws 2007, ch. 66, § 2. Effective dates. — Laws 2007, ch. 66, § 6 made the act 
effective July 1, 2007. 


32A-24-3. Helmet use requirements; civil penalty. 


A. It is unlawful for a parent or legal guardian of a minor to knowingly permit that minor to 
operate or be a passenger on a bicycle, skates, scooter or skateboard unless that minor wears a well- 
fitted protective bicycle helmet, fastened securely upon the head with the straps of the helmet. 

B. Except as provided in Subsection C of this section, a parent or legal guardian found guilty of 
violating Subsection A of this section shall pay.a civil penalty of not more than ten dollars ($10.00). 
Magistrate and municipal courts shall have concurrent jurisdiction. 

C. Ifaviolation of Subsection A of this section is a first offense, the magistrate or municipal court 
may issue a verbal warning or require, in lieu of the fine imposed in Subsection B of this section, that 
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the person found in violation provide proof that a protective helmet has been purchased ‘for use by 
the minor found on the bicycle, skates, scooter or skateboard without a protective helmet. 
D. A municipal court may issue only a verbal warning for a first or later violation. 


History: Laws 2007, ch. 66,83. © Effective dates. — Laws 2007, ch. 66, §‘6 made the act 
effective July 1, 2007. 
32A-24-4, Equipment sales or rentals. 


A person engaged in the business of renting bicycles, skates, scooters or skateboards shall pro- 
vide a protective helmet to a minor who will be an operator of or passenger on a rented bicycle, 
skates, scooter or skateboard if the minor does not already have a helmet in the minor's posses- 
sion. A reasonable fee may be charged for the protective helmet rental. 


History: Laws 2007, ch. 66, § 4. Effective dates. — Laws 2007, ch. 66, § 6 made the act 
effective pais 2007) ¥" 


32A-24-5. Negligence. 


Failure to wear a protective helmet shall not limit or apportion able ob 


History: Laws 2007, ch. 66, § 5. Effective dates. — Laws 2007, ch. se § 6 made the act 
yj effective July 1, 2007. fos 
ARTICLE 25 
Carlos Vigil Memorial Act 

Sec. ‘Sec. ° 
32A-+25-1. Short title, 82A-25-4. Carlos Vigil memorial board; duties. 3 
32A-25-2, Purposes. 32A-25-5. Eradicate bullying fund created; grant, appli- 
32A-25-3. Carlos Vigil memorial board; created. cation review. 


32A-25-1, Short title. 


This act [32A-25-1 through 32A-25-5 NMSA 1978] may be cited as the "Carlos Vigil Memorial 
Act" in honor of Carlos Vigil. 


History: Laws 2015, ch, 132, § 1. LY, &.22: was effective June 19, 2015, 90 days. after the 
Effective dates. — Laws 2015, ch. 132 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-25-2. Purposes. 


The purposes of the Carlos Vigil Memorial Act are to: 

A. cultivate a statewide culture where bullying is not accepted; 

B. educate New Mexicans about recognizing bullying behaviors and understanding the poten- 
tial consequences of bullying; and 

C. provide grants for providers. of services ‘and programs for the prevention, resolution and 
eradication of bullying statewide. 


History: Laws 2015, ch. 182, § 2, © __IV, § 28, was ‘effective June 19, 2015, 90 days after the 
Effective dates, — Laws 2015, ch: 182 contained no adjournment of the Se heehee 
effective date provision, but, pursuant to N.M, Consti, art. 
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32A-25-3. Carlos Vigil memorial board; created. 


-A. The "Carlos Vigil memorial board" is created to review grant applications and to award 
grants from the eradicate bullying fund. 

B.. The board consists of five voting members who titethior provide iver eriibribncs and 
expertise in: 

(1) administering or delivering services in an ks aro foctsied on preventing bullying 
or suicide; 
(2) administering or delivering services in an n organization focused on providing counsel- 
ing and support services to victims and perpetrators of bullying; 
(3) professional development workshops onthe topic of bullying or suicide prevention; 
(4) coalescing and leading communities; or 
| (5). administering or delivering public health services. 
C. Board appointments shall be as follows: 
(1). one member shall be appointed by the pranidenst pro thingeite of the senate; 
(2) one member shall be appointed by the minority floor leader of the senate; 
(3). one member shall be appointed by'the speaker of the house of representatives; 
(4) one member shall be appointed by the minority floor leader of the house of representa- 
tives; and 
(5) one member shall be appointed by the governor fidiii Podesta of health staff. 

D.  The'chair of the board shall be elected by a quorum of the board members. The board shall 
meet at the call of the chair or whenever two members submit a request in writing to the chair, but 
not less often than once each calendar year. A majority of members constitutes a quorum for the 
transaction of business. The affirmative vote of a majority of a quorum present shall be necessary 
for an action to be taken by the board. 

K. Members of the board shall be appointed to two-year terms. Vacancies shall be filled by 
appointment by the governor for the remainder of the unexpired term. Any member of the board 
shall be eligible for reappointment. 

F. Public members of the board may be paid per diem and mileage as provided for nonsalaried 
officers in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] but shall receive no 

other compensation, perquisite or allowance. 


History: Laws 2015, ch. 132, § 3. . IV, § 23, was effective June 19, 2015,.90 days after the 
Effective dates. — Laws 2015, ch. 132 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


32A-25-4. Carlos Vigil memorial board; duties. 


The Carlos Vigil memorial board shall: 

A. adopt and promulgate rules governing the acceptance, evaluation and prioritization of ap- 
plications for grants, including applicant qualifications and the format, procedure and deadlines 
for grant applications; 

B... review grant applications from public agencies and institutions and nompedtit private enti- 
ties that indicate the qualifications and expertise to provide services for the prevention, resolution 
and eradication of bullying; 

C. . process, snalugte and prioritize applications Based on the criteria delineated in the board's 
rules; and 

D. award grants to the most qualified grant applicants and reach a broad spectrum of New 
Mexicans. 


History: Laws 2015, ch. 132, § 4. IV, § 23, was effective June 19, 2015, 90 days after the 
Effective dates. — Laws 2015, ch. 132 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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32A-26-1 


32A-25-5. Eradicate bullying fund created; grant application review. 


A. The "eradicate bullying fund" is created in the state treasury. The fund shall be adminis- 
tered by the board of regents of the university of New Mexico. Money in the fund is appropriated to 
the board of regents of the university of New Mexico for disbursement to grant recipients selected 


by the Carlos Vigil memorial board. 
B. The-fund shall consist of: 


(1) money appropriated by the legislature to carry out the purposes of the Carlos Vigil 


Memorial Act; 


(2) grants, gifts, donations and bequests to the fund; and: - 
(3) earnings from investment of the money in the fund. 
C. Disbursements from the fund shall be made by warrant of the secretary of finance and ad- 
ministration pursuant to vouchers signed by the president of the board of regents of the ultiversity 


of New Mexico or the president's designee. 


D. Unexpended and unencumbered mares in the fund shall not revert to the general fund at 


the end of a fiscal year. 


E. An applicant may apply for a ent from the fund in accordance with rules promulgated by 
the Carlos Vigil memorial board. Allocations from the fund shall be based on a competitive process 


with applications reviewed by the board. 


History: Laws 2015, ch. 132, § 5. 
Effective dates, — ‘Laws 2015, ch, 132 pannel no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 19, 2015, 90 days after the 
adjournment of the legislature. 


ARTICLE 26 


Fostering Connections 


Sec. 

32A-26-1. Short title. 

32A-26-2. Definitions. 

32A-26-3. Fostering connections program; eligibility. 

32A-26-4, Fostering connections program; services; sup- 
ports. 

32A-26-5, Fostering connections program; participation; 
voluntary services and support agreement; 
periodic reviews. 

32A-26-6. Termination of voluntary services and support 
agreement; notice; procedure. 


32A-26-1. Short title. 
Chapter 32A, Article 26 NMSA 1978 may be 


History: Laws 2019, ch. 149, § 1; 2020, ch. 52, § 3. 

The 2020 amendment, effective May 20, 2020, changed 
"Sections 1 through 10 of this act" to "Chapter 32A, Article 
26 NMSA 1978". 

Temporary provisions. — Laws 2019, ch. 149, § 14 
provided: 

A. By October 1, 2020, the children, youth and families 
department shall: 

(1) submit an amendment to the state plan to seek 
federal funding for newly eligible adults for whom an 
adoption subsidy or a guardianship assistance agreement 
was in effect if the child had attained sixteen years of 
age before the agreement became effective or for whom 
a state-funded guardianship assistance agreement was in 
effect if the youth had attained sixteen years of age before 
the agreement became effective; 

(2) implement the fostering connections program 
pursuant to the provisions of the Fostering Connec- 
tions Act and maximize the children, youth and families 


Sec. 

32A-26-7. Fostering connections program; children's court 
petition; jurisdiction; contents; program file. 

32A-26-8. Review hearings. 

32A-26-9. Discharge hearing. 

32A-26-10. Fostering connections advisory committee; 
membership; appointment; terms; duties; 
meetings; report. 

32A-26-11. Administrative appeals. 

32A-26-12, Duties of the department. 


cited as the "Fostering Connections Act". 


department's access to federal funds for extended guard- 
ianship assistance and extended adoption assistance for 
the benefit of eligible adults participating in the fostering 
connections program; and 

(3) adopt and promulgate rules as needed to carry 
out the provisions of the Fostering Connections Act. 

B. As used in this section, "eligible adult" means an 
individual who meets the eligibility criteria for participat- 
ing in the fostering connections program. 

Laws 2019, ch. 149, § 15 provided that the secretary of 
children, youth and families shall convene a work group 
composed of experts in children's services and juvenile jus- 
tice to collect information and make recommendations on 
including in the fostering connections program youth who 
have been adjudicated under the Delinquency Act. The work 
group shall examine and report to the secretary of children, 
youth and families and the legislature by November 1, 2019: 

A. the potential number of young adults who could be 
included in the fostering connections program; 
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B. the processes by which young adults eligible to D. the potential placement and service array that 
participate in the fostering connections program could be would be required for including young adults who have 
identified; been adjudicated under the Delinquency Act in the foster- 

C. procedures for assisting young adults to become eli- ing connections program. 


gible for the fostering connections program; and 


3$2A-26-2. Definitions. 


As used in the Fostering Connections Act: 

A. “active efforts" means'a heightened standard that is greater than shpat ca efforts that 
include affirmative, active, thorough and timely efforts; 

B. "eligible adult" means an individual who meets the eligibility criteria for participation in 
the fostering connections program; 

C. "foster care maintenance payment" means a payment for the care and support of an eligible 
adult, which is based on the needs ofthe eligible adult; 

D. "host home" means a setting in an eligible adult's former foster home or in another resi- 
dence in which an eligible adult: 

(1) shares a residence with another adult or adults; and 

(2) agrees to meet the basic expectations established by the: 
(a) eligible adult; 
(b) other adult or adults sharing the residence; and 
(c) department; sii 

E. "placement and care" means the day-to-day care and protection of the child or eligible adult, 
including responsibility for placement decisions about the child or eligible adult; 

F.. "supervised independent living;setting" means an age-appropriate setting that the depart- 
ment approves for placement of an eligible adult, which setting: 

(1) is consistent with federal law and guidance for a supervised setting in which an eli- 
gible adult lives independently; and. . 
(2) » may. be a residence where the eligible adult lives alone or shares a residence with oth- 
ers, including: . 
(a)-a host home; 
(b) acollege dormitory or other post-secondary education or training housing; or 
(c). the home of.a parent of the eligible adult; 

G. "transition plan" means a written, individualized plan developed collaboratively between 
the department and the eligible adult that assesses the eligible adult's strengths and needs, estab- 
lishes goals and identifies the services and activities that will be provided to the eligible adult to 
achieve the established goals, the time frames for achieving the goals and the individuals or enti- 
ties responsible for providing the identified services and activities as provided by rule; 

H. "voluntary services and support agreement" means a written agreement, binding on the 
parties to the agreement, between the department and an eligible adult, which agreement is con- 
sistent with the requirements of a voluntary placement agreement pursuant to federal law and 
which specifies, at a minimum, the legal status of the eligible adult and the rights and obligations 
of the eligible adult and the department while the eligible adult is participating in the fostering 
connections program; and 

I. "young adult" means an individual sili is at. least eighteen years of age and who is under 
twenty-one years of age and is not currently participating in the fostering connections program 
pursuant to Section 32A-26-3 NMSA 1978. 


History: Laws 2019, ch. 149, § 2; 2020, ch. 52, § 4. Paragraph F(1), deleted "conforms to federal require- 

The 2020 amendment, effective May 20, 2020, added ments for supervised independent living settings" and 
definitions for "active efforts" and "placement and care" added "is consistent with federal law and guidance for 
and revised the meaning of certain terms as used in the a supervised setting in which an eligible adult lives in- 
Fostering Connections Act; added a new Subsection A and dependently", in Paragraph F(2), after "may be", deleted 
redesignated former Subsections A through C as Subsec- "single or shared", and after "residence", added "where 
tions B through D, respectively; in Subsection C, after the eligible adult lives alone or shares a residence with 
"which", deleted "payment rate is established through others"; in Subsection G, in the introductory clause, after 
legislative appropriation and"; added a new Subsection "eligible adult that", deleted "identifies the", deleted for- 
E and redesignated former Subsections D through G as mer Paragraphs (1) and (2) and added the remainder of 
Subsections F through I, respectively; in Subsection F, the subsection; in Subsection H, after "which agreement", 
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added "is consistent with the requirements of a voluntary effect if the youth had attained sixteen years of age before 
placement agreement pursuant to federal law and which"; the agreement became effective; 
and in Subsection I, after "twenty-one years of age", added (2) implement the fostering connections program 
"and is not currently participating in the fostering connec- - pursuant to the provisions of the Fostering Connections 
tions program pursuant to Section 832A-26-3 NMSA 1978". Act. and maximize the children, youth and families de- 

Temporary provisions.—Laws 2019, ch. 149, § 14 partment's access to federal funds for extended guardian- 
provided: ship assistance and extended adoption assistance for the 

A. By October 1, 2020, the children, youth and families benefit of eligible adults participating in the fostering con- 
department shall: nections program; and 

(1) submit an amendment to the state plan to (8) adopt and promulgate rules as needed to carry 

seek federal funding for newly eligible adults for whom out the provisions of the Fostering Connections Act. 
an adoption subsidy or a guardianship assistance agree- _ B,..As used in this section, "eligible adult" means an 
ment was in effect if the child had attained sixteen years "individual who meets the eligibility criteria for DaFucppat- 
of age before the agreement became effective or for whom. ing in the fostering connections program. 


a state-funded guardianship assistance agreement was in 


32A-26- 3. FostBring: connections program; eligibility. 


A. The "fostering connections program" is established in the department: The: af ee spy shall 
make the fostering connections program available, on a voluntary basis, to an eligible adult who: 
(1) has attained at least eighteen years of age'and- whois younger than: 
(a) as of July 1, 2020, nineteen years of age; 
(b) as of July 1, 2021, twenty years of age;and® ! | 
(c) after July 1, 2022, twenty-one years of age; tions 
(2) .meets one of the following criteria: » TAC . 
(a) has attained at least eighteen years of age fit 1) was sduitibtion pursuant to the 
Children's Code or its equivalent under tribal law; 2) was subject to'a court order that placement 
and care be the responsibility of the department or the Indian’ tribe‘that entered into an agree- 
ment with the department; and 3) was subject to.an out-of-home placement order; or 
(b) attained at least fourteen years of age when a guardianship assistance agreement 
or adoption assistance agreement was in effect and whose guardianship assistance agreement or 
adoption assistance agreement was terminated or the guardian or parents are no longer willing to 
provide emotional or financial support after the child attained eighteen aba of age; 
(3) is: 
(a) completing secondary education or an we tite titer ateerry leading to an equiva- 
lent credential; 
(b) enrolled in an institution that provides volt aledontliats or vocational education; 
(c) “employed for at least eighty hours per month; 
(da) participating in a program or activity peop idle to hier, é employment or remove 
barriers to employment; or 
(e) incapable of doing any of the activities decdvite in Subplabanhois (a) through (d) 
of this paragraph due to a medical or behavioral condition that is supported stp tg pilepsei 
information in the transition plan; and : 
(4) enters into a voluntary services and support agpeenIeM na the pera k pursuant 
to the Fostering Connections: Act. 
B. The citizenship or immigration status of a young adult shall not bb a factor when sitet 
ing the KeNEe adult's eligibility pursuant to this section. . 


History: Laws 2019, ch. 149, § 8: 2020, ch. 52, § 5. oR: By October 1, 2020, the children, youth and families 


The 2020 amendment, effective May 20, 2020, re- department shall: 
vised the criteria for an eligible adult to participate (1) submit an amendment to the state plan to seek 
in the fostering connections program; in Subsection A, federal funding for newly eligible adults for whom an 
Subparagraph A(1)(c), deleted "as of" and added "after", adoption subsidy or a guardianship assistance agreement 
deleted former Paragraph A(2) and added'a new Para- was in effect if the child had attained sixteen years of 
graph A(2), in Subparagraph A(3)(e), after "behavioral age before the agreement became effective or for whom 
condition", deleted "which incapacity" and added "that", a state-funded guardianship assistance agreement was in 
and after ‘information in the", deleted "case" and added effect if the youth had attained sixteen years of age before 
"transition". the agreement became effective; ~ 

Temporary provisions, — Laws 2019, ch. 149, § 14 (2) implement the fostering connections program 
provided: ; pursuant to the provisions of the Fostering: Connections 
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Act and maximize the children, youth and families depart- who have been adjudicated under the Delinquency Act. 

ment's access to federal funds for extended guardianship The work group shall examine and report to the secretary 

assistance and extended adoption assistance for the ben- of children, youth and families and the spel atte by No- 

efit of eligible adults participating in the fostering connec- vember 1, 2019: 

tions program; and A. the potential number of young adults who could be 

(3) adopt and promulgate rules as needed to carry included in the fostering connections program; 

out the provisions of the Fostering Connections Act. B. the processes by which young adults eligible to 
B. As used in this section, "eligible adult" means an participate in the fostering connections program could be 

individual who meets the eligibility criteria for participat- identified; 

ing in the fostering connections program. C. procedures for assisting young adults to become eli- 
Laws 2019, ch. 149, § 15 provided that the secretary of gible for the fostering connections program; and 

children, youth and families shall convene a work group D. the potential placement and service array that 

composed of experts in children's services and juvenile would be required for including young adults who have 

justice to collect information and make recommendations been adjudicated under the Delinquency Act in the foster- 

on including in the fostering connections program youth ing connections program. 


32A-26-4. Fostering connections program; services; supports. © 


A. The fostering connections program shall provide at least the following services and supports 
to eligible adults: 
(1) major medical and behavioral health care coverage; 
(2) housing, in one of the following settings that the eligible adult chooses: 
(a) asupervised independent living setting; 
(b) a transitional living program that the department licenses or approves; or 
(ec) aresidential facility or another institution; provided that an eligible adult who is 
residing in a residential facility upon leaving foster care may choose to temporarily stay until the 
eligible adult is able to transition to a more age-appropriate setting; 
(3) foster care maintenance payments; provided that these payments: | 
(a) shall be sent by the department, all or in part, directly to: 1) the eligible adult, if 
the eligible adult is living in a supervised independent living setting; or 2) a transitional living 
program, if the eligible adult is living in a transitional living program; and 
(b) shall reflect the eligible adult's status as a parent, if applicable; and 
(4) services that include the development of a transition plan, developed jointly by the 
department and the eligible adult, that includes a description of the identified housing situation 
or living-arrangement, and the resources to assist the eligible adult in the transition from the fos- 
tering connections program to adulthood. The services shall include assisting the eligible adult in: 
effectuating each element of a transition plan. 

B.. The department shall not require background checks for other residents of a supervised 
independent living setting or a transitional living program as a condition of approving an eligible 
adult's living setting. 

C. The department shall develop procedures to provide extended subsidies to families for adop- 
tion and guardianship until the eligible adult turns twenty-one years of age if: A 

(1) an adoption assistance or guardianship assistance agreement was in effect for the eli- 
gible adult when the eligible adult was sixteen years of age or older; and » 
(2) when at least eighteen years of age and under twenty-one years of age, the aie 
adult:meets at least one of the following participation criteria: 
(a) completing secondary education or an educational program leading to an equiva- 
lent credential; 
(b) enrolled in an institution that provides post-secondary or vocational education; 
(c) participating in a program or activity designed to promote employment or remove 
barriers to employment; . 
-(d) employed for at least eighty hours per month; or 
(e) is incapable of doing any of the activities described in ea a (a) through 
(d) of this paragraph due to a medical or behavioral condition that is supported by regularly up- 
dated information in the transition plan. 
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32A-26-5 


History: Laws 2019, ch. 149, § 4; 2020, ch. 52, § 6. 

The 2020 amendment, effective May 20, 2020; revised 
the fostering connections program services, and clarified, 
duties of and services provided by the children, youth - 
and families department; in Subsection A, Subparagraph ~ 
A(2)(c), after "provided. that", deleted "1) except as pro- 
vided pursuant to Item 2) of this subparagraph", and af- 
ter ‘age-appropriate setting", deleted."and 2) if the court 
finds that an eligible adult’s developmental level, disabil- 
ity or. other condition indicates placement in a residential 
facility or ‘another institution due to an eligible adult’s 
developmental level, disability. or other, condition, the 
eligible adult shall be placed, in a residential facility or 
another institution until the court deems that the eligible 
adult may be appropriately placed.in another setting", in 


CHILDREN'S CODE 


32A-26-5) 


Subparagraph A(3)(a), deleted "may" and added "shall", 
in Paragraph A(4), deleted "case management" preced- 
ing each occurrence of "services", after "development of 
a", deleted "case" and added "transition", and after,"as- 
sisting the eligible adult in" added "effectuating: each 
element of a transition plan";and deleted former Sub- 
paragraphs A(4)(a) through A(4)(n); in Subsection B, after 
"independent living setting", added "or a transitional liv- 
ing program", and after "eligible adult's", deleted, "super- 
vised independent"; and in Subsection C, Paragraph C(2), 
deleted "between, the ages of eighteen and" and added 
"when at least eighteen years of age and under", and in 
Subparagraph C(2)(e), after "behavioral condition", added 
"that is supported by regularly updated information in 
the transition plan", 


32A-26-5. Fostering connections program; participation; voluntary 
services and support agreement; periodic reviews. 


A. An eligible adult may participate in the fostering connections program for any duration of 
time by entering into a voluntary services and asp iees agreement immediately upon turning eigh- 


teen years of age or any time thereafter. 


B. There is no limit to the number of times an eligible adult may opt out of and iantee the 


fostering connections program. 


C, When an eligible adult elects to pietibipiabe in the fostering connections program, the depart- 
ment and the eligible adult shall execute, and the eligible adult shall be provided with a signed 
copy of, a voluntary services and‘support agreement that sets forth, at a minimum, the following: 

(1) arequirement that the eligible adult continue to be eligible in accordance with the Fos- 
tering Connections Act for the duration of the voluntary services and support agreement; 
(2) the services and support that the eligible adult will receive through the pinot con- 


nections program; 


(3) the voluntary nature of the eligtleti adult's participation and the eligible adult's right 
to terminate the voluntary services and support’ agreement at any time; and 
(4) . conditions that may result in the termination of the voluntary services and support 


agreement and the eligible adult's early discharge from the fostering connections program pursu- 
ant to Section 32A-26-6 NMSA 1978: 

D. Assoon as possible and no later than forty-five days after the eligible adult rane the daiaavtdcislts 
execute the voluntary services.and support agreement, the department shall conduct.a determination 
of income eligibility for purposes of compliance with federal foster care and transitional care assis- 
tance; provided that within fifteen days after execution of the voluntary services and support agree- 
ment, the department shall provide those services and supports set forth in that agreement. 

E. The department'shall assign an eligible adult a case manager, who shall be trained in pri- 
marily providing services for transition-aged eligible adults. 

F. The department shall make active efforts to assist eligible adults in ines pttinetem ert 
and creating permanent connections. 

G. The department and at least one person who is not responsible for case. management, in 
collaboration with the eligible adult and additional persons identified by the eligible adult, shall 
conduct periodic reviews of the transition plan not less than once every one hundred eighty days to 
evaluate progress made toward meeting the goals set forth in the transition plan. The department 
shall use a team approach in conducting periodic reviews of the transition plan and shall facilitate 
the participation of the eligible adult. 

H. The department shall hold the periodic review of the transition flan no more than thirty 
days before and no less than five navayec before each review asi 0 sidgags 


\4 


History: Laws 2019, oh! 149, § 5; 2020, ish 52, § 7. 

The 2020 amendment, effective May 20, 2020, pro- 
vided that there is no limit to the number of times an eli- 
gible adult may opt out of and reenter the fostering con- 
nections program, and required the department to hold 
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the pariadite review of the transition plan no more than 
thirty days before and no less than five days before each 
review hearing; in Subsection A, after "duration of time", 
deleted "while the eligible adult is between eighteen 
and twenty-one years of age"; added a new Subsection 
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32A-26-6 FOSTERING CONNECTIONS 32A-26-6 


B and redesignated former Subsections B through F as "shall", deleted "provide reasonable" and added "make ac- 
Subsections C through G, respectively; in Subsection C, tive", and after "permanent connections", deleted "after 


Paragraph C(4), changed "Section 6 of the Fostering Con- the age of eighteen"; and added Subsection H. 
nections Act" to "Section 32A-26-6"; in Subsection F, after 


32A-26-6. Termination of voluntary services and support agreement; 
notice; appeal; procedure. 


A. An eligible adult may choose to terminate the voluntary services ah support agreement 
and stop receiving services and support under the fostering connections program at any time. If 
an eligible adult chooses to terminate the voluntary services and support agreement, the depart- 
ment shall provide the eligible adult with a clear and developmentally appropriate written notice 
informing the eligible adult of: 

. (1) _ the potential negative effects of terminating the voluntary services and support agree- 
ment early; 

(2) the option to reenter the fostering connections program at any time before attaining 
twenty-one years of age, so long as the eligibility requirements are met; 

(3) the procedures for reentering the fostering connections program; and 

(4) information about and contact information for community resources that may benefit 
the eligible adult. 

B. As part of the case management processes, the department shall identify as soon as possible 
any barriers to maintaining eligibility that an eligible adult is encountering and shall make ac- 
tive efforts to assist the eligible adult to overcome identified barriers and maintain eligibility. The 
department's efforts shall be documented in the transition plan. 

C. Academic breaks in post- -secondary education attendance, such as semester and seasonal 
breaks, and other transitions between status that meet eligibility requirements, including educa- 
tion and employment transitions of no longer than thirty days, shall not be a basis for termination. 

D. Ifthe department determines that a young adult is no longer eligible for the fostering con- 
nections program, the department shall: 

(1) no more than fifteen days after the determination and prior to requesting a discharge 
hearing, provide to the young adult and the young adult's attorney a clear and developmentally 
appropriate: 

(a) written notice informing the young adult of the department's intent to terminate 
the voluntary services and support agreement; and 
. (b) explanation of the basis for the termination; and 

(2) make active efforts to meet in person with the young adult tor explain the information 
in the written termination notice and to assist the young adult in reestablishing eligibility if the 
young adult wishes to continue participating in the program. | 

E. The department shall not terminate services under the bbe gaat connections program with- 
out court approval after a discharge hearing. 

F. Ifan eligible adult remains in the fostering connections cet until attaining twenty-one 
years of age, at least sixty days before the eligible adult's twenty-first birthday, the Shag ing ee 
shall provide the eligible adult with: 

(1) ‘a clear and developmentally appropriate written notice informing the eligible adult of 
the termination of the voluntary services and support agreement at heck at Se years of age; 

(2). an'updated plan with ongoing goals; and 

(3) information about and contact information for community resources that may benefit 
the young adult, including information regarding state programs established pursuant to federal 
law that procs an eien al foster care assistance to young adults. 


History: Laws 2019, ch. 149, § 6; 2020, ch. 52, § 8... © deleted "address those barriers" and added “assist the eli- 


The 2020 amendment, effective May 20, 2020, pro- gible adult, to overcome identified barriers and maintain 
vided additional duties for the children, youth and fami- eligibility", and preceding "plan", deleted "case" and added 
lies department in assisting eligible adults under the "transition"; in Subsection D, Paragraph D(1), in the in- 
fostering connections program; in the section heading, ‘- troductory clause, added "no more than fifteen days after 
deleted "appeal"; in Subsection B, after "shall make", de- the determination and prior to requesting a discharge 
leted "all reasonable" and added "active", after "efforts to", hearing", and after "young adult", added "and the young 
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32A-26-7 


adult’s attorney", and in Paragraph D(2), after "make", 
deleted "reasonable" and added "active"; in Subsection EH, 
after "court approval", added "after a discharge hearing"; 


and in Subsection F, added new paragraph designations- 


CHILDREN'S CODE 


32A-26-8 


"(1)" through "(3)", in Paragraph F(1), after "twenty-one 
years of age", deleted "the transition plan requirement", 
and in Paragraph F(2), added "an updated plan with ongo- 
ing goals", 


32A-26-7. Fostering connections program; children's court petition; 
jurisdiction; contents; program file. 


A. Amneligible adult participating in the fostering connections program shall remain under the 
jurisdiction of the children's court while participating 1 in the program. The eligible adult is the eli- 
gible adult's own legal custodian. 

B. Within fifteen days after the voluntary services and support agreement is executed, the 
department shall file a petition initiating proceedings pursuant to the Fostering Connections Act 
that shall be entitled, "In the Matter of......... , an eligible adult", and shall set forth with speci- 
ficity: 

(1) the name, birth date and residence of the eligible adult; and 
(2) the facts necessary to invoke the jurisdiction of the court. 

C. A petition filed pursuant to Subsection B of this section shall be accompanied by a copy of 
the eligible adult's voluntary services and support agreement and transition plan. 

D. There shall be no interruption in the foster care maintenance payment, housing, medical 
assistance coverage or case management for an eligible adult who is eligible and chooses to par- 
ticipate in the fostering connections program immediately following the termination of children's 
court jurisdiction at age eighteen. 

E. At the inception of a fostering connections proceeding, the court shall appoint an attorney 
to represent the eligible adult. If the eligible adult consents, the attorney who previously served as 
the eligible adult's attorney may be appointed. 

F. Until excused by a court, an attorney appointed to represent an eligible adult shall repre- 
sent the eligible adult in any subsequent appeals. 

G. Ahearing held pursuant to the Fostering Connections Act shall be commenced within ninety 
days of the filing of the petition, at which time the court shall review the voluntary services and 
support agreement and determine whether the agreement is in the best interests of the eligible 
adult and the transition plan meets the requirements of the Fostering Connections Act. 


History: Laws 2019, ch. 149, § 7; 2020, ch. 52, § 9. 
The 2020 amendment, effective May 20, 2020, re- 


quired the court, in a hearing held pursuant to the Foster- : 


ing Connections Act, to determine whether the transition 
plan meets the requirements of the act; in Subsection C, 


added "transition" preceding "plan"; in Subsection F, de- 
leted "Unless" and added "Until"; and in Subsection G, 
after "best interests of the eligible adult", added "and the 
transition plan meets the requirements of the Fostering 
Connections Act". 


32A-26-8. Review hearings. 


A. The court shall conduct a review hearing at least once every six months. 

B. The primary purpose of the review hearing shall be to ensure that the fostering connections 
program is providing the eligible adult with the needed services and support to help the eligible 
adult move toward permanency and a successful transition to adulthood. At the review hearing, 
the department shall show that it has made active efforts to comply with the voluntary services 
and support agreement and effectuate the transition plan, A review hearing shall be conducted in 
a manner that seeks the eligible adult's meaningful participation by considering procedural sO; 
fications and flexible times. 

C. The department shall prepare and present to the children's court a report addressing prog- 
ress made in meeting the goals in the transition plan, including an independent living transition 
proposal, and shall propose modifications as necessary to further those goals: 

D. If the court finds the department has not made active efforts to comply with the voluntary 
support and services agreement and effectuate the transition plan, the court may order additional 
services and support to achieve the goals of the transition plan and the goals of state and federal law. 
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32A-26-9 FOSTERING CONNECTIONS 32A-26-10 


K. At every review hearing that occurs after the child attains sixteen years and six months of 
age, the court shall make a finding that the child has been notified about the fostering connections 
program and of the benefits of the program. 

F. At the review hearing that occurs no later than three months before the child attains eigh- 
teen years of age, the court shall make a finding of whether the child has decided to participate 
in the fostering connections program and whether the child has been provided an opportunity to 
develop a voluntary services and support agreement: 


History: Laws 2019, ch. 149, § 8; 2020, ch. 52, § 10. and after "meaningful participation", added "by consider- 


The 2020 amendment, effective May 20, 2020, required ing procedural modifications and flexible times"; in Sub- 
the court to conduct review hearings every six months, section C, replaced "case" plan with "transition" plan; in 
and provided additional duties for the children, youth and Subsection D, after "department has not made", deleted 
families department and the children’s court in review "reasonable" and added "active", after "efforts to", deleted 
hearings; in Subsection A, after "at least once", deleted "implement the case" and. added "comply with the volun- 
"per year" and added "every six months"; in Subsection B, tary support and services agreement and effectuate the 
after "shall show that it has made", deleted "reasonable" transition", after "goals of the", deleted "case" and added 
and added "active", after "efforts to", deleted "implement "transition", and after "transition plan and the", deleted 
the case" and added "comply with the voluntary services "department’s policies or state or" and added "goals of 
and support agreement and effectuate the transition", state and"; and added Subsections E and F, 


32A-26-9. Discharge hearing. 


A. At the last review hearing held prior to the eligible adult's twenty-first birthday, or prior to 
an eligible adult's discharge from the fostering connections program, the court shall review the eli- 
gible adult's transition plan and shall determine whether the department has made active efforts 
to implement the requirements of Subsection B of this section. 

B. The court shall determine whether the department made active efforts to assist the eligible 
adult in effectuating each element of the transition plan. 

C. Ifthe court finds that the department has not made active efforts to assist the eligible 
adult in effectuating each element of the transition plan and that termination of jurisdiction 
would be harmful to the eligible adult, the court may continue to exercise its jurisdiction for a 
period not to exceed one year from the eligible adult's twenty-first birthday or the eligible adult's 
discharge from the fostering connections program; provided that the eligible adult consents to 
continued jurisdiction of the court. The court may dismiss the case for good cause at any time 
after the eligible adult's twenty-first birthday or the eligible adult's discharge from the fostering 
connections program. 


History: Laws 2019, ch. 149, § 9; 2020, ch. 52, § 11.” to assist the eligible adult in effectuating each element of 


The 2020 amendment, effective May 20, 2020, clari- the transition plan", and deleted former Paragraphs B(1) 
fied duties of the children’s court in determining whether through B(4); and in Subsection C, after "department has 
the transition plan is being put into effect; in Subsection not made", deleted "reasonable efforts to meet all of the 
A, after "eligible adult’s", deleted "twentieth" and added requirements of Subsection B of this section" and added 
"twenty-first", and after "department has made", deleted "active efforts to assist the eligible adult in effectuating 
"reasonable" and added "active"; in Subsection B, after each element of the transition plan". 


"whether", added "the department has made active efforts 


82A-26-10. Fostering connections advisory committee; membership; 
appointment; terms; duties; meetings; report. 


A. By October 1, 2019, the secretary shall appoint a "fostering connections advisory commit- 
tee" to make recommendations to the department and to the legislature regarding the fostering 
connections program. The committee shall meet on a biannual basis to advise the department 
and the legislature regarding ongoing implementation of the fostering connections program. By 
September 1, 2020 and each September 1 thereafter, the committee shall provide a written re- 
port to the governor, the legislature and the secretary regarding ongoing implementation of the 
fostering connections program, including the number of participants and the number of early 
discharges. tate 
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32A-26-11 CHILDREN'S CODE 32A-26-12 

B. By October 1, 2020; the committee shall develop a proposal for qualitative and quantitative 
longitudinal data tobe collected to drive ongoing program design and implementation. Each Octo- 
ber 1 thereafter, the committee shall develop specific recommendations for improving the fostering 
connections program and outcomes for the eligible adults it serves and:expanding the fostering 
connections program or improving outcomes for similar groups of at-risk ware? adults. 

C. The members of the committee shall include: 

(1) the following seven voting members: 

(a) the secretary, ex officio, or the secretary's designee; 

(b) three members who are appointed by the secretary as follows: 1) two youth or 
young adults who are currently or were Suton placed in foster care; and 2) one representative 
of a child advocacy group;.and 

(ec). three members who are appointed by the secretary as follows: 1) one representa- 
tive of'a child welfare advocacy organization; 2) one representative of the department; and 3) one 
representative of an agency providing independent living services; and | 

(2) the following nonvoting members: 

(a) ‘a legislator, appointed by the New Mexico legislative council; 

(b) achildren's court judge, appointed by the administrative office of the courts; and 

(c) asubject-matter expert, appointed by the secretary. 

D. Members of the committee shall be appointed for terms of two years; provided that the ini- 
tial committee members' terms shall be staggered so that no more than five members' terms shall 
expire in any one year. 

E. The secretary shall convene a first meeting of the committee by December’1, 2019. At that 
first meeting, the members of the committee shall chiouse a ‘chair, and members’ terms shall be 
chosen by lot. 

F. The secretary shall fill vacancies on the committee as midy occur. 

G. A majority of the committee members constitutes a quorum for voting purposes. 

H. Members of the committee shall receive per diem and mileage pursuant to the Per Diem 
and Mileage Act {10-8-1 to 10-8-8 NMSA 1978] and shall receive no puber PRS perquisite 
or allowance for their service on the committee. 

I. ' As used in this section: 

(1) "committee" means the fostering:connections adv UII® committee; and 


(2) "secretary" means is ca of Fessler phy ae families. 


History: Laws 2019, ch. 149, § 10; 2020, ch. 52, § 12. 
The 2020 amendment, effective May 20, 2020, pro- 
vided additional duties for the fostering connections advi- 
sory committee; in Subsection B, after "October 1, 2020", 
deleted "and" and added "the committee shall develop a 
proposal, for qualitative and quantitative longitudinal 


32A-26-11. Administrative appeals. 


data to be collected to drive ongoing program design and 
implementation", after "recommendations for", added "im- 
proving. the, fostering connections, program and outcome 
for the eligible adults it serves", and after "at-risk young", 
deleted "people" and added ' ‘adults"' and in Subsection G, 
Paragraph C(2), after "the following", deleted "ex-officio". 


A young adult may appeal an adverse eligibility determination in accordance with rules pro- 
mulgated by the department. The department shall provide the young adult, in the young adult's 
primary language, with clear and developmentally appropriate verbal and written information 


concerning the administrative appeal process. 


History: Laws 2020, ch. 52, § 18. 
Effective dates. — Laws 2020, ch. 52 contained ‘no 
effective date provision,’ but, pursuant to .N.M. :Const,, 


32A-26-12. Duties of the department. 


is 


art. V, IV § 23, was effective May 20, 2020, 90 days after 


adjournment of the legislature: 


A. The department shall notify every child in its custody about the fostering connections pro- 
gram beginning when the child attains sixteen years of age and at every transition planning meet- 


ing thereafter. 
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32A-27-1 FAMILY REPRESENTATION AND ADVOCACY 32A-27-2 


B. Prior to attaining seventeen years and six months of age, every child in the custody of the 
department shall be provided detailed information about the fostering connections program and 
given the opportunity to develop a voluntary services and support agreement that would be final- 
ized and executed upon the child attaining eighteen years of age. 


History: Laws 2020, ch. 52, § 14, art. IV, § 23, was effective May 20, 2020, 90 days after ad- 
Effective dates. — Laws 2020, ch. 52 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., 
ARTICLE 27 
e ° 
Family Representation and Advocacy 
Sec. Sec. 
32A-27-1. Short title. . 32A-27-8. Family representation and adyocacy commis- 
82A-27-2. Definitions. sion; organization; meetings, 
32A-27-3. Office created; duties, 32A-27-9. Family representation and advocacy commis- 
32A-27-4, Duty of director to establish appellate divi- sion; powers and duties; restriction on in- 
sion; duty of appellate division. dividual members. 
32A-27-5. Duty of director to establish regional offices; 82A-27-10. Office'of family representation and advocacy; 
appointment of regional managers. administration; finance. 
32A-27-6, Family representation and advocacy commis- 32A-27-11. Office of family representation and advocacy; 
sion; membership; terms; removal. gifts, grants and donations. 
32A-27-7, Family representation and advocacy commis- 32A-27-12. Director; appointment; © qualifications;  re- 
sion; member qualifications. moval, 


32A-27-13, Director; general duties and powers. 


32A-27-1. Short title. 


This act [32A-27-1 to 32A-27-8 pial 1978] may be si as the "Family Reprecentation and 
Advocacy rie 


History: Laws 2022, ch. 51, § 1. Effective dates. — Laws 2022, ch. 51 contained no ef- 

Compiler's notes. — Laws 2022, ch. 51, § 1 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
there for the convenience of the user. ment of the legislature. 


32A-27-2. Definitions. : 


As used in the Family Representation and Advocacy Act: 

A. "at risk of being placed" means conditions within a child's family may require the child be 
removed from the custody of a parent, custodian or guardian and placed in the legal custody of the 
children, youth and families department; 

B. "client" means: 

(1) an eligible adult pursuant to the Fostering Connections Act [Chapter, 32A, Article 26 
NMSA 1978]; 

(2) a child who is, or is at risk of, being placed in the legal custody of the.children, youth 
and families department; or 

(3) a parent, custodian or guardian of a child who is, or is at risk of, being placed i in the 
legal custody of the children, youth and families department; 

C. "commission" means the family representation and advocacy commission that provides 
oversight of the office of family representation and advocacy; 

D. "director" means the director of the office of family Tanrauente tian and advocacy; and 

E. "office" means the office of family representation and advocacy. 


History: Laws 2022, ch. 51, § 2. ) Effective dates. — Laws 2022, ch. 51 contained no ef- 
Compiler's notes. — Laws 2022, ch. 51, § 2 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
there for the convenience of the user. ment of the legislature. 
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32A-27-3 CHILDREN'S CODE a 32A-27-6 


32A-27-3. Office created; duties. 


A... The "office of family representation and advocacy'.is created as an adjunct agency pursuant 
to Section 9-1-6 NMSA 1978 and shall be overseen by the commission, 
B. The office shall: 
(1) .work closely with the children, youth and families department to leverage federal fund- 
ing pursuant to Title IV-E of the federal Social Security Act; and 
(2) appoint, compensate, evaluate and retain attorneys and other staff to provide legal 
representation for eligible adults under the Fostering Connections Act [Chapter 32A, Article 26 
NMSA 1978] and for children and parents, custodians or guardians whose children are, or are at 
risk of being placed, in the egal aes of the children, youth and families age 


History: Laws 2022, ch. 51, § om Effective dates. — Laws 2022, ch. 51 contained no ef- 

Compiler's notes. — Laws 2022, ch. 51, § 3 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
there for the convenience of the user. ment of the legislature. 


Cross references, — For the federal Social Security 
Act, see 42 U. S, C; 


32A-27-4. Duty of director to establish be cs division; duty of 
appellate division. 


A. The director shall establish an appellate division witches the office. The appellate division 
shall be led by a chief appellate attorney. 

B. The appellate division ‘shall assist the director by providing representation before the court 
of appeals and the supreme court in appellate proceedings involving persons represented pursu- 
ant to the Family Representation and Advocacy Act. 


History: Laws 2022, ch. 51, § 4. Effective dates. — Laws 2022, ch. 51 contained no ef- 

Compiler's notes. — Laws 2022, ch. 51, § 4 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
there for the convenience of the user. ment of the legislature. 


+ 


. 


32A-27-5. Duty of director to establish regional offices; appointment of 
regional managers. 


A. The director shall establish at least five regional offices that align with the five regional 
offices of the children, youth and families department to accommodate all judicial districts that 
exist within the five regions, One regional office shall be located each in the northwest, northeast, 
southwest, southeast and the Bernalillo county metropolitan area. 

B. The director shall appoint a regional manager in each region. The regional | manager shall 
administer the operation of the region and shall serve at the pleasure of the director. Each re- 
gional manager shall reside in this state and shall be an attorney licensed to practice law i in the 
highest courts of the state. 


History: Laws 2022, ch. 51, § 5. Effective dates. — Laws 2022, ch. 51 contained no ef- 

Compiler's notes. — Laws 2022, ch. 51, § 5 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022,.90 days after adjourn- 
there for the convenience of the user. ment of the legislature. ; 


32A-27-6. Family representation and advocacy commission; 
membership; terms; removal. 


A. The "family representation and advocacy AAO is created. 
B. The commission'consists of thirteen members, including: . 
(1). the director of the university of New Mexico school of law's Ootinne Wolfe center for 
child and family justice, or the director's designee; 
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(2) the director of the administrative office of So courts' court improvement project; or the 
director's designee; 

(3) ,the dean of the New Mexico state <p 5 Dyes of social work or the fan of New 
Mexico highlands university school of social work, or the dean's designee, in alternating terms; 

(4) .three members appointed» bythe governor who demonstrate a commitment to high- 
quality legal representation or to working with and advocating for the population served by the 
office; 

(5) five members appointed by the chief justice of the supreme ener including: 

(a) two members who either served as former children's court t jygges: or attorneys in 
the child welfare system;and ~~ © RASS SEAN 

(b) three members, including: 1) a ‘youu with lived experience in the feiél custody of 
the children, youth and families department; 2) a parent with lived experience having one or more 
children in the legal custody of the children, youth and families department; and 3) a member with 
lived experience with the children, youth and families department or another child welfare agency 
as a youth, a parent or both; 

(6) one member appointed by the speaker of the house of representatives; and 

(7) one member appointed by the president pro tempore of the senate. 

C. Initial appointments to the commission shall be made no later than September 30, 2022. 
The director of the university of New Mexico school of law's Corinne Wolfe center for child and 
family justice and the director of the administrative office of the courts' court improvement proj- 
ect shall serve as permanent members. Initial terms of members appointed by the speaker of the 
house of representatives and the president pro tempore of the senate shall be for two years. Initial 
terms of members appointed by the governor, the chief justice of the supreme court and the dean 
of a school of social work shall be for three years. 

D. Subsequent terms for appointed members shall be for four years. Appointed commission 
members shall not serve more than two consecutive terms. An appointed commission member 
shall serve until the member's successor has been appointed and qualified. The commission shall 
fill a vacancy for the remainder of the unexpired. term pursuant to Subsection B of this section. 

Ek. A member may be removed by the commission for malfeasance, misfeasance or neglect of 
duty. 

F, Ifa member's professional status changes in a way that renders the member ineligible pur- 
suant to the provisions of the Family Representation and Advocacy Act, the member shall resign 
immediately. 

G. Members of the commission shall be entitled to compensation pursuant to the provisions of 
the Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978] and shall receive no other perquisite, 
compensation or allowance. 


History: Laws 2022, ch. 51, § 6. Effective dates, — Laws 2022, ch. 51 contained no ef- 


Compiler's notes, — Laws 2022, ch. 51, § 6 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as partof the Children's Code, but was’ ae “TV, § 23, was effective May 18, 2022, 90 days after adjourn- 
there. for the convenience of the user, . ment of the legislature. ’ 


32A-27-7. Family representation and advocacy commission; member 
| qualifications. 


A. A member of the commission shall: 
(1) possess significant experience in the representation of silos anes ES custo- 
dians or guardians in abuse and neglect proceedings; 
(2) possess significant experience with the child welfare system asa parent, castoasee 
guardian or former foster youth; or 
(8) demonstrate a commitment to high-quality legal representation or to working with 
and advocating for the population served by the office. 
B. The following persons shall not be appointed to serve on the. commission: 
(1) current employees of the children, youth and families department; 
(2) current employees of the office; | 
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(3) current judges, judicial officials or their employees; and 
(4) persons who currently contract with or receive funding from the office or their employ- 


ees. : is d 
History: Laws 2022, ch. 51, § 7. Effective dates. — Laws 2022, ch. 51 contained no ef- 
Compiler's notes. — Laws 2022, ch, 51, § 7 was an) fective date provision, but, pursuant to N.M. Const., art. 

enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after adjourn- 

there for the convenience of the user. ment of the legislature. 


32A-27-8. Family representation and advocacy c commission; 
organization; meetings. 


A. The commission shall hold its first meeting no later than thirty days after it has completed 
the appointment process and shall elect a chair at that meeting. Thereafter, the commission shall 
meet at least four times a year, as determined by a majority of commission members. Meetings 
shall be held at the call of the chair or director or at the request, of four commission members. 

B. The commission shall appoint a director no later than December 31, 2022. 

C.. A.majority of commission members constitutes a quorum for the transaction of business, 
and an action by the commission shall not be valid unless seven or more members concur. 

D. The commission may adopt rules and shall keep a record of its proceedings. 

E. A commission member may select a designee to serve in the member's place no more than 
once per year. 


History: Laws 2022, ch. 51, § 8. Effective dates. — Laws 2022, ch. 51 contained no ef- 


Compiler's notes. — Laws 2022, ch. 51, § 8 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after ‘adjourn. 
there for the convenience of the user. ment of the legislature. 


32A-27-9. Family representation and advocacy commission; powers and 
duties; restriction on individual members. 


A. The commission shall exercise independent oversight of the office of family representation 
and advocacy to review and approve standards and provide guidance and support to the director. 

B. The commission shall review and approve fair and consistent policies for the operation of 
the office of family representation and advocacy and the provision of services to eligible adults 
under the Fostering Connections Act [Chapter 832A, Article 26 NMSA 1978] and to children and 
parents, custodians or guardians whose children are, or are at risk of being placed; in the legal 
custody of the children, youth and families department. 

C. A member of the commission shall not interfere with the discretion, professional judgment 
or advocacy of an appointed attorney, contract attorney, staff attorney, contract employee or office 
employee in the representation and advocacy of a client pursuant to the Family Representation 
and Advocacy Act. 


History: Laws 2022, ch. 51, § 9. Effective dates. — Laws 2022, ch. 51 contained no ef- 

Compiler's notes. — Laws 2022, ch. 51, § 9 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
there for the convenience of the user. ment of the legislature, 


32A-27-10. Office of family representation and advocacy; 
administration; finance. 


A. The headquarters of the office shall be located in the Bernalillo county metropolitan region. 

B. All salaries and other expenses of the office shall be paid upon warrants drawn by the secre- 
tary of finance and administration, supported by vouchers signed by the director or the director's 
authorized representative and in accordance with budgets approved by the state budget division 
of the department of finance and administration. 
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History: Laws 2022, ch. 51, § 10. Effective dates, — Laws 2022, ch. 51 contained no ef- 

Compiler's notes. — Laws 2022, ch. 51, § 10 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
there for the convenience of the user. ment of the legislature. 


32A-27-11. Office of family representation and advocacy; gifts, grants 
and donations. 


On behalf of the state, the office may receive gifts, grants, donations or bequests from any source 
to be used in carrying out the purposes of the Family Representation and Advocacy Act. Gifts, 
grants, donations or bequests from a person who has any matter currently being handled by the 
office, or from a person within three degrees of consanguinity with a person who has any matter 
currently being handled by the office, shall not be accepted. 


History: Laws 2022, ch. 51, § 11. _ Effective dates. — Laws 2022, ch. 51 contained no ef- 

Compiler's notes. — Laws 2022, ch. 51, § 11 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
there for the convenience of the user. ment of the legislature. 


32A-27-12. Director; appointment; qualifications; removal. 


A. The director is the administrative head of the office. The commission shall appoint a direc- 
tor for a term of four years upon approval of two-thirds of its members. The commission may reap- 
point a director for subsequent terms. A vacancy in the office of director shall be filled by appoint- 
ment of the commission. 

B. The commission shall appoint as diseotont an attorney with the following audlificatidne: 

(1) ‘licensed to practice law in this state or will be licensed within one year of appointment; 

(2) at least five years of experience in the field of representation of children or adults in 
abuse and neglect cases in a practicing attorney, management, supervisory or policymaking posi- 
tion or equivalent experience as determined by the commission; and 

(3) clearly demonstrated management or executive experience. 

C. The director may be removed by the commission upon approval of two-thirds of commission 
members; provided that:no removal shall occur without notice and an opportunity for a hearing. 


History: Laws 2022, ch. 51, § 12. Effective dates. — Laws 2022, ch. 51 contained no ef- 

Compiler's notes. — Laws 2022, ch. 51, § 12 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
there for the convenience of the user. ment of the legislature. 


32A-27-13. Director; general duties and powers. 


A. The director is responsible to the commission for the operation of the office. The director 
shall manage all operations of the office and shall: 
(1) administer and carry out the provisions of the Family Representation and Advocacy 
Act; 
(2) exercise authority over and provide general supervision of employees; 
(3) oversee funding, including federal funding; 
(4) administer and supervise contracts for attorneys and other employees; and 
(5) represent and advocate for the office and its clients. 
B. The director is granted every power express and implied that is necessary for the fulfillment 
of the director's duties, including authority to: 
(1) set standards relating to: 
(a) the minimum experience, training and qualifications for contract and staff attor- 
neys for child welfare cases; 
(b) monitoring and evaluating contract and staff attorneys and other contract and of- 
fice staff, including attorneys appointed to cases to resolve conflicts of interest; 
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(c) managing caseloads and workloads, including load monitoring protocols for staff 
attorneys, contract attorneys, office staff and contract staff;and — 

(d) the competent and efficient representation of clients whose cases preset conflicts 
of interest; 

(2) exercise general supervisory authority over all employees of the office; ; 

(3) delegate authority to subordinates as the director deems necessary and appropriate; 

(4) employ and fix the compensation of persons necessary to discharge the director's duties 
and enter into contracts with private attorneys and law firms as necessary to carry out the provi- 
sions of the Family Representation and Advocacy Act; 

(5) _ organize the office into units as the director deems necessary and appropriate to carry 
out the director's duties; 

(6) develop and annually update a strategic plan with measurable goals and metrics; 

(7) conduct research and studies that will improve the operation of the office and the ad- 
ministration of the Family Representation and Advocacy Act; 

(8) provide courses of instruction and practical training for employees of the office that 
will improve the operation of the office and the administration of the Family: Representation and 
Advocacy Act; 

(9) purchase or lease property and lease real property for use of the office; 

(10) maintain records and statistical data that reflect the operation and administration of 
the office, including a system that allows the office to: : 

(a) collect and analyze data on outcomes for children and families; 

(b) maintain client confidentiality of information; 

(c). evaluate the effectiveness of the office's programs'and ciel aia and 
(d) inform and guide continuous quality improvement; 

(11) submit an annual report and budget for the operation of the office; 

(12) formulate a fee schedule for attorneys or law firms who are not employees of the office 
but who serve as contracted counsel pursuant to the Family Representation and Advocacy Act; 

(13) formulate a fee schedule for other contract staff who are not employees of the office 
but who serve clients pursuant to the Family Representation and Advocacy Act; 

(14) establish a grievance procedure for clients represented by a staff attorney or contract 
attorney or served by office or contract staff; 

(15) certify contracts and expenditures for litigation expenses, including contracts and ex- 
penditures for experts, investigators, witnesses and attorney contracts; and 

(16). perform other duties as set forth by the commission. 


History: Laws 2022, ch. 51, § 13, Effective dates. — Laws 2022, ch. 51 contained no ef- 

Compiler's notes. — Laws 2022, ch. 51, § 13 was not fective date provision, but, pursuant to N.M. Const., art. 
enacted as part of the Children's Code, but was compiled IV, § 23, was effective May 18, 2022, 90 days after adjourn- 
there for the convenience of the user. ment of the legislature. 


ARTICLE 28 


Indian Family Protection 


Sec, Sec, : 
32A-28-1. Short title. 32A-28-11.. Temporary emergency juriediction, 
32A-28-2. Definitions, 32A-28-12. Investigations. 
32A-28-3. Indian child's domicile; determination of domi- 32A-28-13. Pending court’ proceedings; notice; standards 

cile and residence. of evidence; documentation of applicability 
32A-28-4, Active efforts required in child custody pro- and compliance, 

ceedings, including voluntary placement 32A-28-14. Intervention, © 

agreements, 32A-28-15. Petition; form and content. 
32A-28-5. Notice to Indian tribes, 32A-28-16. Record of Indian child's tribe; Indian tribe's 
32A-28-6, Tribal membership; department assistance. right to participate. 
32A-28-7, Indian child custody pieces. jurisdiction; 32A-28-17. Qualified expert witness. 

transfer. 32A-28-18. Voluntary placement agreements; parental 
32A-28-8. Tribal-state agreements. f rights; consent; withdrawal; fraud or du- 
32A-28-9. Full faith and credit. - , ress, 
32A-28-10. Right to services. 32A-28-19. Termination of parental aac 
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32A-28-1 INDIAN FAMILY PROTECTION 32A-28-2 
Sec. Sec. . 
32A-28-20. Petition to court to invalidate action. _ 82A-28-32. Termination procedures in independent 
32A-28-21. Placement preferences; foster care place- adoptions; notice of petition; burden of 

ment; adoption; guardianship; placement proof; required findings. 

of Indian children. 32A-28-33, Persons whose consents or relinquishments 
32A-28-22. Indian Family Protection Act responsiveness are required in an independent adoption. 

training. (Effective July 1, 2023.) 32A-28-34, Adjudication; disposition; decree of adoption; 
32A-28-23. Adoptive and guardianship placements; invalidation. 

maintenance of culture; cultural compacts. | 32A-28-35. Return of custody. 
32A-28-24. Transition services. 32A-28-36. Best interests of Indian child, 
32A-28-25. Discharge hearing. 32A-28-37. Access to post-decree adoption records; tribal 
32A-28-26. Abuse or neglect predisposition studies; affiliation and other information. 

reports and examinations. 32A-28-38. Adoption decrees; information availability. 
32A-28-27. Permanency hearings; permanency review .32A-28-39, Confidentiality; records; penalty. 

hearings. 32A-28-40, Indian Family Protection Act supplemental 
32A-28-28. Dispositional judgments; court findings. ‘to other provisions of law; conflict of laws. 
32A-28-29, Periodic review of dispositional judgments. 32A-28-41, Office of tribal affairs; creation, 
32A-28-30. Permanent guardianship. 32A-28-42. Indian child welfare rules. 
32A-28-31. Independent adoptions; pre-placement 

studies, , 


32A-28-1. Short title. 


‘Sections 1 through 42 [32A-28-1 to. 32A-28-42 NMSA 1978] of this act may be cited as the "In- 
dian Family Protection Act"." 


History: Laws 2022, ch. 41, § 1. 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch. 41, § 1 effective July 1, 2022. 


Severability. — Laws 2022, ch. 41, § 72 provided that if 


any provision of the Indian Family Protection Act, related 


32A-28-2. Definitions. 
As used in the Indian Family Protection Act: 


A. 


provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions: of 
the Indian Family Protection Act and related laws. 


resent a higher standard of conduct than reasonable efforts; 


B. 


"active efforts" means efforts that are affirmative, active, thorough and timely and that rep- 


"adoptive placement" means a permanent placement of an Indian child for adoption, includ- 


ing an action resulting in a final decree of adoption; 

C. "child custody proceeding" means an action for foster care placement, termination of paren- 
tal rights, permanent guardianship or adoptive placement or an action pursuant to Section 32A- 
3A-8 NMSA 1978 or the Family in Need of Court-Ordered Services Act [Chapter 32A, Article 3B 
NMSA 1978] and includes investigations and other preliminary activities preceding the formal 
initiation of an action, but does not include: 

(1) delinquency proceedings; and 
(2) custodial proceedings or kinship guardianships pursuant to Chapter 40 NMSA 1978; 

D. "cultural compact" means an agreement that documents how an Indian child placed in an 
adoptive or guardianship home will continue to actively participate in the child's cultural learning 
and activities and that is entered into among: 

(1) the adoptive parents or guardians of the Indian child, which parents or guardians are 
not members of the Indian child's tribe; and 
(2) the Indian child's tribe; 

E. "discussion with an Indian tribe" means documented good faith efforts to actively communi- 
cate and work with an Indian tribe; 

F. "extended family member" means a person who is defined to be an extended family member 
by law or custom of an Indian child's tribe or, in the absence of such law or custom, means a per- 
son who is eighteen years of age or older and who is an Indian child's grandparent, aunt or uncle, 
brother or sister, brother-in-law or sister-in-law, niece or nephew, first or second cousin, stepparent 
or godparent; 

G. "fictive kin" means a person: 
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(1) who is not a relative or an extended family member of an Indian child and who has a 
significant, family-like relationship with the child or the child's family, which relationship existed 
prior to the child's entry into foster care; 

(2). who meets the definition of "fictive kin" as established by an Indian child's tribe's law, 
custom or tradition; or 

(3) chosen by an Indian child who is fourteen years of age or older, regardless of when the 
relationship between the person and the Indian child was established, when it is in the best inter- 
est of the child to identify that person as fictive kin; and 

H. "foster care placement" means: 

(1). an action pursuant:to the Abuse’and Neglect Act [Chapter 382A, Article 4 NMSA 1978] 
removing an Indian child from the child's parent, guardian or Indian custodian for temporary 
placement in a foster home or institution or the home of a guardian where the parent or Indian 
custodian cannot have the child returned upon demand, but in which edna rights have not 
been terminated; or 

(2) the temporary placement of an Indian child in foster care pursuant to a voluntary 
agreement entered into between a parent, guardian or Indian custodian and the department pur- 
suant to the Family Services Act [Chapter 32A, Article 3A NMSA 1978]. 


History: Laws 2022, ch. 41, § 2. provisions in other sections of New Mexico law or the ap- 


Effective dates. — Laws 2022, ch. 41, § 74 made Laws plication of'such laws to any person or circumstances is 
2022, ch. 41, § 2 effective July 1, 2022. held invalid for any reason in a court of competent juris- 

Severability. — Laws 2022, ch. 41, § 72 provided that if diction, the invalidity does not affect other provisions of 
any provision of the Indian Family Protection Act, related the Indian Family Protection Act and related laws. 


32A-28-3. Indian child's domicile; determination of domicile and 
residence. 


A. Inachild custody proceeding involving an Indian child, the court shall determine and make 
an order of the domicile and residence of the Indian child and whether the Indian child is under 
the jurisdiction of a tribal court. 

B. The department shall communicate with the Indian child's tribe as necessary to assist the 
court in making a determination pursuant to this section. If it is unclear which tribe i is the Indian 
child's tribe, the department shall communicate with any tribe with which there is reason to know 
that the Indian child may be a member or eligible for membership. 


History: Laws 2022, ch. 41, § 3. Severability. — Laws 2022, ch. 41, § 72 provided that if 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws any provision of the Indian Family Protection Act, related 
2022, ch. 41, § 3 effective July 1, 2022. provisions in other sections of New Mexico law or the ap- 
Applicability. — Laws 2022, ch. 41, § 73 provided that _., plication of such laws to any person or. circumstances is 
the provisions of Laws 2022, ch. 41 apply to all cases filed held invalid for any reason in a court of competent juris- 
on or after July 1, 2022, diction, the invalidity does not affect other provisions of 


the Indian tty Protection Act and related laws. 


32A-28-4, Active efforts required in child soos a er agg 
including voluntary placement agreements. 


In a child custody proceeding involving an Indian child: 

A. active efforts to maintain or reunite an Indian child with the Indian child's family shall be 
made pursuant to the Indian Family Protection Act. Active efforts shall be tailored to the facts 
and circumstances of each case. The department shall not seek findings of futility or aggravated 
circumstances; | 

B. the department shall, in cooperation with the Indian child and the Indian child's parents, 
extended family members, guardian, Indian custodian and Indian tribe, make active efforts to 
maintain or reunite an Indian child with the Indian child's family and tailor the active efforts to 
the facts sis circumstances of the case and shall: 
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(1) document in writing the details demonstrating the quality and quantity of services 
and assistance provided to alleviate the causes and conditions leading to the’ child custody pro- 
ceeding, on the court record; 

(2) assist the Indian child's parent or parents, guardian or Indian custodian through the 
steps of a department case plan and with accessing or developing the resources necessary to sat- 
isfy the department case plan; 

(3) provide assistance ina manner consistent with the prevailing social and cultural stan- 
dards and way of life of the Indian child's tribe; and 

(4) conduct a comprehensive assessment of the circumstances of an Indian child's family 
with a goal of reunification; 

C. the department may make active efforts to maintain or reunite an Indian child with the 
Indian child's family by: 

(1) identifying and establishing appropriate services and assisting the Indian child's par- 
ents to overcome barriers to reunification, including actively assisting the parents in obtaining 
those services; 

_ (2) identifying, notifying and inviting representatives of the Indian child's tribe to partici- 
pate in family team meetings, team decision meetings, permanency planning, resolution of place- 
ment issues and providing support and services to the Indian child's family; 

(3) conducting or causing to be conducted a diligent search for the Indian child's extended 

family members and contacting and consulting with the Indian child's extended family members 
and adult relatives to provide family structure and support for the Indian child and the Indian 
child's parents; 

(4) offering and employing culturally appropriate family Sacecrsation sesodiae and. fa- 
cilitating the use of remedial and rehabilitative services provided by the Indian child's tribe; 

(5) . taking steps to keep the Indian child and the Indian child's siblings together whenever 
possible; 

(6) supporting regular visits with the Indian shildie parent, guardian or Indian custodian, 
in the most natural setting as possible, as well as trial home visits during a period.of removal, con- 
sistent with the need to ensure the health, safety and welfare of the Indian. child;. 

(7) identifying community resources, including housing, financial assistance, transporta- 
tion, mental health services, health care, substance use prevention and treatment and peer. sup- 
port services and actively assisting the Indian child's parents, guardian or Indian custodian or, 
when appropriate, the Indian child's family and extended family members, in using and aenaghe 
those resources; 

(8) monitoring progress and participation of the Indian child's parents, guardian, Indian 
custodian or extended family members if the services described in Paragraphs (1), (2), (4) and (7) 
of this subsection are not available and considering alternative ways to address the needs of the 
Indian child's parents, guardian, Indian custodian'and, where appropriate, the family, if the opti- 
mum services do not exist or are not available; 

(9) providing post-reunification services and monitoring for the duration of the court's j ju- 
risdiction; 

(10) allowing the Indian child to participate in customs and traditions, including attend- 
ing and participating in traditional ceremonies centered around the Indian child and the Indian 
child's family; or 

(11) any other efforts that are appropriate to the Indian child's circumstances; 

D. prior to accepting an Indian child for voluntary placement, the department shall document 
the active efforts: 

(1), made by the department to provide or arrange services by pinen public c or private agen- 
cies that would be affordable to the family; and 

(2) that would alleviate the conditions leading to the placement request; 

E,. the department shall record all efforts made toward active efforts and report them to the 
court; and 

F. the court shall make a written determination at the conclusion of every proceeding As to 
whether the department has made active efforts to maintain or reunite the Indian child with 
the Indian child's family. The court shall make a written determination based on evidence on the 
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record as to whether the department has made active efforts to provide services and support to 


preserve and reunify the family. 


History: Laws 2022, ch. 41, § 4. 

Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch. 41, § 4 effective July 1, 2022. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 


32A-28-5. Notice to Indian tribes. 


Severability. — Laws 2022, ch: 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 
the Indian Family Protection Act and related laws. 


A. Ina child custody proceeding when the court knows or has reason to know that an Indian 
child is involved, the department shall notify the parent, guardian or Indian custodian ee the 
Indian child's tribe, by certified mail with return receipt requested, of: 


(1) the pending proceedings; 


(2) the right of the Indian child's parent, SuaruseE Indian custodian and Indian child's 


tribe to: 
(a) intervention; and 


(b) petition the court to transfer the sreedwaine4 to the tribal court; 
(8) the right of the Indian child's parent, guardian or Indian custodian to court-appointed 
counsel if the court determines that person is unable to afford counsel; and ; 
(4) the right of the Indian child's tribe to participate in the child custody proceeding 


whether or not the Indian child's tribe intervenes. 


B. In the event that the department attempts to enter into discussion with an Indian tribe and 
the tribe does not respond within the time frame provided for in the Indian Family Protection Act, 
the department may proceed; provided that the absence of a tribal response does not: 

(1) eliminate other requirements of future communication and work with the Indian tribe 


concerning the child; or 


(2) affect the Indian tribe's ability to respond to an action that has not yet been taken. 


History: Laws 2022, ch. 41, § 5. 

Effective dates, — Laws 2022, ch. 41, § 74: made Laws 
2022, ch. 41, § 5 effective July 1, 2022. 

Applicability. — Laws 2022, ch.'41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. ° 


Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 


diction, the invalidity does not affect: other provisions of 


the Indian Family Protection Act and related laws; 


32A-28-6, Tribal membership; department assistance. 


When an Indian child is placed in the custody of the department, the department shall work 
with the parent, the guardian, the Indian custodian or the Indian child's tribe to establish mem- 
bership, at the direction of the parent or the Indian tribe. The department shall not determine 
tribal membership. An Indian tribe shall have the sole right to determine membership and mem- 
bership eligibility, as defined by. the Indian tribe's law, custom, tradition and practice. The depart- 
ment shall provide records to assist with determining membership eligibility at the request of the 
parent or the Indian child's tribe. 


History: Laws 2022, ch, 41, § 6. provisions in other sections of New Mexico law or the ap- 


Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch. 41, § 6 effective July 1, 2022. 

Severability. — Laws 2022, ch, 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 


plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 
the Indian Family Protection Act and related laws. 


32A-28-7. Indian child custody proceedings; jurisdiction; transfer. 


A. An Indian tribe has exclusive jurisdiction over a child custody proceeding involving an In- 
dian child who resides or is domiciled within the reservation of the Indian tribe, except when 
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32A-28-7 INDIAN FAMILY PROTECTION 32A-28-7 


jurisdiction is otherwise vested in the state by federal law or pursuant to a tribal-state agreement. 
When an Indian child is under the jurisdiction of the tribal court, the Indian tribe shall retain ex- 
clusive jurisdiction, notwithstanding the residence or domicile of the child. 

B. Ina child custody proceeding involving an Indian child not domiciled or residing within the 
reservation of the Indian child's tribe, the court and the tribal court have concurrent jurisdiction. 

C. At the inception of a child custody proceeding involving an Indian child not domiciled or 
residing within the reservation of the Indian child's tribe, or upon a motion for transfer at any 
stage of the proceeding, the department shall, without delay, ask the Indian child's tribe in writing 
whether the Indian child's tribe will accept jurisdiction over the child custody proceeding. 

D, If the Indian child's tribe declines to accept jurisdiction, the court retains jurisdiction. A 
parent, guardian, Indian custodian or the Indian child's tribe retains the right to move the court 
to transfer the proceeding to the tribal court at any atnge of the proceeding. A transfer motion may 
be made orally on the record or in writing, 

EK. If the Indian child's tribe accepts jurisdiction in writing provided.to the court, the court 
shall transfer the child custody proceeding to the tribal court unless: 

(1) either parent of the Indian child objects to the transfer; or 
(2) good cause exists to deny the transfer. 

F. Ifany party asserts that good cause to deny the transfer exists, the reasons for that belief or 
assertion shall be placed on the record in a written motion, and the motion shall be served on the 
parties and the Indian child's tribe. The court shall hold a hearing on the record in which: 

(1) all parties and the Indian child's tribe, even if the tribe has not formally intervened in 
the case, have an opportunity to present facts and legal arguments; 

(2) the burden to establish good cause is on the party opposing the transfer; and 

(83) good cause shall be established by clear and convincing evidence. 

G. . For the purpose of transferring a case, a finding of good cause shall not be based on: 

(1). the advanced stage of a child custody proceeding if the parent, guardian, Indian custo- 
dian or Indian. child's tribe did not receive notice of the proceeding until an advanced stage; 

(2) the timing of the tribe's intervention; 

(8). whether there have been prior proceedings i in the court involving the Indian child for 
which no petition to transfer was filed; 

(4) predictions of whether the transfer could result in a change in the placement of the 
Indian child; 

(5) the Indian child's cultural connections with the Indian tribe or its reservation; 

(6) consideration of any perceived inadequacy of an Indian tribe's judicial systems; 

(7) consideration of the perceived socioeconomic conditions within an Indian tribe or res- 
ervation; or 

(8) adelay.in placing an Indian child with the Indian child's extended family members or 
adult relatives, regardless of the stage of the child custody proceeding. 

H. If the court denies the transfer for good cause, the basis for the decision shall be stated 
orally on the record and in a written order. 

I. When a court authorizes transfer, the court: 

(1) retains jurisdiction and shall not dismiss the case until the tribal court exercises juris- 
diction and confirms that the tribe has received all information required by this section; 

(2) shall expeditiously transfer to the tribal court all records related to the proceeding, 
including all pleadings and the court record; and 

(3) shall direct the department to: 

(a) coordinate with the tribal court and the Indian child's tribe to ensure that the 
transfer is accomplished with minimal disruption of services to the Indian child and the Indian 
child's family; and 

(b) expeditiously provide at no cost to the appropriate tribal agency: 1) all records and 
original documents related to the Indian child in the department's possession, including a birth 
certificate, social security card, certificate of Indian birth and similar documents; 2) documenta- 
tion related to the Indian child's eligibility for state and federal assistance; and 3) the entire case 
record in the possession of the department. 
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32A-28-8 


History: Laws 2022, ch. 41, § 7. 
Effective dates. — es 2022, ch, 41, § 74 made ene, 
2022, ch. 41, § 7 effective July 1, 2022. 


Applicability. — Laws 2022, ch. 41, § 73 provided that - 


the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022, 


32A-28-8. Tribal-state agreements. 


CHILDREN'S CODE 


32A-28-10 


Severability. — Laws 2022, ch: 41, § 72 provided that if 
any provision of the Indian Family; Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 
the Indian Family Protection Act and related laws. 


A. The department shall make a good faith effort to‘enter into a tribal- state a hibvcepatnit for the 
coordination of care and custody of Indian children with each Indian tribe within eee borders of 


this state. 


B, ‘ The department may enter into a tribal-state agreement with any Indian tribe outside of 
this state if there are children residing in this state who are members of or are eligible to become — 


members of that Indian tribe. 


C. Any state services requiring a tribal-state agreement Beis on a re source shall be 
negotiated and entered into to meet'the provisions of this section. 
D. A tribal-state agreement may include an agreement regarding?’ 
(1) whether a’case needs to be filed, and’ whether the case would be filed by the preteen 
ment in court or by the ‘appropriate tribal agency in' tribal court; 
(2) exclusive jurisdiction ‘over cases filed by the department i in which the court and tribal 


court would otherwise have concurrent jurisdiction; 


(3) the process to transfer cases between a court and tribal court; and 
(4) procedures for the assessment, removal, placement and custody of Indian children. 


E. A tribal-state agreement shall: 


(1) provide for cooperative delivery of child welfare services to Tnaan children in this 
state, including the use, to the extent available, of services provided by the Indian tribe; and 

(2) if services provided by the Indian tribe are unavailable; provide for the departmént's 
use of community services and resources developed specifically for Indian families and that have 
demonstrated experience and capacity to provide culturally relevant and ssc services to ioe 


dren. 


F. The department shall review the tribal-state agreement every five years athe invite the tribe 


to propose updates to the tribal-state agreement. 


History: Laws 2022, ch. 41, § 8. 

Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch, 41, § 8 effective July 1, 2022. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of 32A-28-8 NMSA 1978 apply to tribal- 
state agreements that become effective on or after July 1, 
2022. 


32A-28-9. Full faith and credit. 


Severability. — Laws 2022, ch. 41, § 72 provided that if 


any provision of the Indian Family Protection Act, related 


provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction; the invalidity does not affect other provisions of 
the Indian Family Protection Act and related laws, 


The state shall recognize and give full faith and credit to public acts, records and judicial pro- 
ceedings regarding parentage, nonparentage, adoption and custody decided 1 in an Indian tribe's 


jurisdiction. 


History: Laws 2022, ch. 41, § 9. 

Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch. 41, § 9 effective July 1, 2022. 

Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 


32A-28-10. Right to services. 


provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 
the Indian Family Protection Act and related laws, 


An Indian child residing on or off a reservation, as a resident of this state, shall have the same 
right to services that are available to other children of this state. The cost of the services provided 
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32A-28-11 


INDIAN FAMILY PROTECTION 


32A-28-12 


to an Indian child or the Indian child's parents, guardian or Indian custodian shall be determined 
and provided for in the same manner as services are made to other children of the state, using 


tribal, state and federal funds. 


History: Laws 2022, ch. 41, § 10. 

Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch. 41, § 10 effective July 1, 2022. 

Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 


provisions in other sections of New Mexico law or the ap- 


_ plication of such laws to any person or circumstances is 


held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 
the Indian Family Protection Act and related laws: 


32A-28-11. Temporary emergency jurisdiction. 


A. The department shall file a petition for temporary emergency removal where the depart- 
ment demonstrates that an Indian child is a resident of or domiciled on a reservation but tempo- 
rarily located off a reservation. The department shall provide notice and request receipt of notice 
to the Indian child's tribe, parents, guardian and Indian custodian within twenty-four hours of the 
filing of the petition. 

B. A court of this state has temporary emergency jurisdiction if the Indian child is present in 
this state but is domiciled on a reservation and the Indian child has been abandoned or it is neces- 
sary in an emergency to protect the Indian child because the Indian child, or a sibling or parent of 
the Indian child, is subjected to or threatened with abuse or neglect. 

C. A child custody determination made under this section remains in effect until an order is 
obtained from a tribal court. If a child custody proceeding has not been or is not commenced in 
tribal court, the department may file a petition alleging abuse and neglect. 

D. A court of this state that has been asked to make a temporary emergency order for tempo- 
rary jurisdiction, upon being informed that a child custody proceeding has been commenced in, or 
a child custody determination has been made by, a tribal court having jurisdiction shall immedi- 
ately communicate with that tribal court to resolve the emergency, protect the safety of the parties 
and the Indian child and determine a period for the duration of the temporary order. 


History: Laws 2022, ch. 41, § 11. 

‘Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch, 41, § 11 effective July 1, 2022. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1,2022. — 


Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 


the Indian Family Protection Act and related laws. 


32A-28-12. Investigations. 


A. Within twenty-four hours of initiating an investigation that avaieal an Indian child, the 
department shall notify the Indian child's By of: 

(1) the investigation; 

(2) the involvement of the Indian child: 

(3) the department's obligation to collaborate with the Indian child's tribe to identify a 
potential qualified expert witness or witnesses to participate 1 in the yatta if the fore eacrcy 
results in a child custody proceeding; and 

(4) the department's obligation to identify a potential qualified expert witness or witnesses 
no later than thirty days prior to a child custody or termination proceeding: 

B. During an investigation that involves an Indian child, the department shall: | 

(1) eookd ina ts services with the alo: child's tribe to prevent taking the child into cus- 
tody; 

(2) provide éabieany’ appropriate remedial services designed to prevent the breakup of 
the Indian family;and*' - 

(3) make active efforts to identify extended family members and fictive kin able to be al- 
ternative care providers or to ensure the safety of the child. 
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32A-28-13 CHILDREN'S CODE 32A-28-13 
C. The department's active efforts to coordinate services to prevent taking the Indian child 
into custody shall be documented in any subsequent action that may result in the child coming 
into the department's custody. 
D. Before filing a petition related to an Indian child, the cpheatt toon: shall notify the Indien 
child's tribe of the results of the investigation, including the active efforts that have been made 


to provide remedial services and rehabilitative programs designed to prevent the breakup of the 


Indian family and that these efforts have proved unsterassial, resulting in the department's in- 


tention to file the petition. 


History: Laws 2022, ch. 41, § 12. 


Effective dates. — Laws 2022, ch. 41, § 74 made Laws: 


2022, ch, 41, § 12 effective July 1, 2022. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 


Severability. — Laws 2022, ch. 41, § 72 provided that if 


- any provision of the Indian Family Protection Act, related 


provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 


the Indian Family Protection Act and related laws. 


32A-28-13. Pending court proceedings; notice; standards of evidence; 
documentation of applicability and compliance. 


A. The court shall not make findings of futility or aggravated circumstances in. the child cus- 
tody proceeding. 

B._ The standards of evidence of the following child custody proceedings are as follows: 

(1) the court shall not order a foster care placement of an Indian child at adjudication un- 
less clear and convincing evidence is presented, including the testimony of one or more qualified 
expert witnesses, demonstrating that the child's continued custody by the child's parent, guardian 
or Indian custodian is likely to result in serious emotional or physical damage to the child; 

(2). the court shall not order a termination of parental rights for an Indian child unless 
evidence beyond a reasonable doubt is presented, including the testimony, of one or more qualified 
expert witnesses, demonstrating that the child's continued custody by the child's parent, guardian 
or Indian custodian is likely to result in serious emotional or physical damage to. the child; 

(8) for a foster care placement at.adjudication or termination of parental rights, the evi- 
dence shall show a causal relationship between the particular conditions in the home and the 
likelihood that continued custody of the child will result in serious emotional or physical damage 
to the particular child who is the subject of the child custody proceeding; and 

(4) without a causal relationship identified in Paragraph (3) of this subsection, evidence 
that shows only the existence of community or family poverty, isolation, single parenthood, custo- 
dian age, crowded or inadequate housing, substance abuse or nonconforming social behavior shall 
not by itself constitute clear and convincing evidence or evidence beyond a reasonable doubt that 
continued custody is likely to result in serious emotional or physical damage to the child. « 

C. Ifthere is a reason to know that the Indian child's parent, guardian or Indian custodian has 
limited English proficiency and may not understand the contents of the notice pursuant to Subsec- 
tion A of this section, the court shall provide language access services as required by Title 6 of the 
federal Civil Rights Act of 1964 and other.applicable federal and state laws. If the court is unable 
to secure translation or interpretation support, the court shall contact or direct a party to contact 
the Indian child's tribe or the local office of the United States department of the interior bureau of 
Indian affairs for,assistance identifying a qualified translator or interpreter. 

D. Ifthe identity or location of the parent, guardian or Indian custodian and the Indian tribe 
cannot be determined, a notice shall be given to the secretary in the same manner as provided in 
Subsection A of this section. The secretary shall have fifteen days after receipt of the notice to pro- 
vide the same notice to the parent, guardian or Indian custodian and the Indian tribe. 

E,. A foster care placement or termination of parental rights proceeding shallnot be held until 
at least ten days after receipt of notice by the parent, guardian or Indian custodian and the Indian 
tribe or the secretary pursuant to this section; provided.that the parent, guardian or. Indian cus- 
todian or the Indian tribe shall, upon request, be granted up to iyenty additional days to prepare 
for that proceeding. 
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32A-28-14 INDIAN FAMILY PROTECTION 32A-28-15 
-F. Nothing in'this section prevents a court from reviewing a removal of an Indian child from 
the child's parent, guardian or Indian custodian at an emergency custody proceeding before the 


expiration of the waiting periods provided in Subsections D and E of this section to determine the 


appropriateness of the removal and potential return of the child. 


History: Laws 2022, ch. 41, § 13. 

Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch. 41, § 13 effective July 1, 2022. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 


Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 


on or after July 1, 2022. diction, the invalidity does not affect other provisions of 


the Indian Family Protection Act and related laws. 


$2A-28-14. Intervention. 


A, An Indian child's tribe has the right to intervene at any point in a child custody proceeding. 

B. In any court proceeding subject to the Indian Family Protection Act for the foster care place- 
ment, guardianship placement, adoptive placement of or termination of parental rights to an In- 
dian child, the Indian child's relative or extended family member, the guardian, the Indian cus- 
todian or a foster parent with whom the child has resided for at least twelve months may file a 
motion to intervene at any point in the proceeding. 

C. When determining whether a person described in Subsection B of this section should be 
permitted to pcre e the court shall consider: _ 

(1)_ the person's rationale for the proposed intervention; and 
(2) whether intervention is in the best interest of the Indian child. _ 

D. When the court determines that the Indian child's best interest will be served as a result of 
intervention by a person described in Subsection B of this section, the court may permit interven- 
tion unless the party opposing intervention can demonstrate that a viable plan for reunification 
with the respondents is in progress and that intervention could impede the progress of the reuni- 


fication plan. 


History: Laws 2022, ch. 41, § 14. 

Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch. 41, § 14 effective July 1, 2022. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 


32A-28-15. Petition; form and content. 


Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 


~ the Indian Family Protection Act and related laws. 


! 


In.a petition initiating a child custody proceeding, the department shall include a statement as 
to whether the child who is the subject of the child cus ok proceeding is an Indian child and shall 


include information about: 
A. the Indian child's tribe; 


B. the tribal. affiliations of the Indian child's parenta;, ) 

C. active efforts made to provide remedial services and rehabilitative programs designed to 
prevent the breakup. of the Indian, family and that these efforts were proven to be unsuccessful 
and the reasons these efforts were unsuccessful, if known; : 

D. active efforts made to comply with the notice mamas pursuant to the Indian Fam- 
ily Protection Act, including results of the contact and the names, addresses, titles and telephone 
numbers of the persons contacted. Copies of any correspondence with the Indian child's tribe shall 


be attached as exhibits to the petition; and 


E. active efforts made to comply with the placement preferences set forth in the Indian Family 
Protection Act or the placement preferences of the.Indian child's tribe. 


History: Laws 2022, ch. 41, § 15. 
Effective dates. — Laws 2022, ch. 41,§ 74 made Laws 
2022, ch. 41, § 15 effective July 1, 2022. 


Applicability. — Laws 2022, :ch. 41, §73 provided that 
the provisions of Laws 2022, ch. 41 apply to. all cases filed 
on or after July 1, 2022. 
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Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is- 


held invalid for any reason in a court of competent juris- 
diction, the invalidity does not, affect other provisions of 
the Indian Family Protection Act and related laws. 


32A-28-16. Record of Indian child's tribe; Indian tribe's right to 
participate. 


A. The department shall keep a record of: 

(1) an Indian tribe of which the Indian child is a member or eligible for membership, as 
determined by the Indian child's tribe; 

(2) whether the Indian child is a member of one Indian tribe but is eligible for membership 
in one or more other Indian tribes; 

(83) the Indian tribe designated by agreement between one or more Indian tribes if the 
Indian child is not a member of each of those Indian tribes but is eligible for membership in each 
of those Indian tribes; or | 

(4) the Indian tribe recorded by the court pursuant to Subsection D of this section if the 
Indian child is eligible for membership in each of those Indian tribes and the Indian tribes cannot 
agree on the designation of the Indian child's tribe. 

B. Ifthe department files a petition, the department shall inform the court on the record of the 
Indian tribe or tribes of which the Indian child is a member or eligible for membership. _ 

C. Ifthere is no dispute, the court shall make a record of the Indian child's tribe. 

D. Ifthere is a dispute as to which Indian tribe is the Indian child's tribe, the court shall, after 
a hearing, record the Indian tribe with which the Indian child has more significant contacts, tak- 
ing into consideration: 

(1) the preference of each of the Indian child's parents; 

(2) the duration of the Indian child's current or prior domicile or residence on or near the 
reservation of each Indian tribe; 

(3) the tribal membership of the Indian child's custodial parent or Indian custodian; 

(4) the interests asserted by each Indian tribe; 

(5) whether the Indian tribe has previously adjudicated a case involving an Indian child; 

(6) the Indian tribe's custom and tradition; and 

(7) if the court determines that the Indian child is of sufficient age and capacity to mean- 
ingfully self-identify the Indian child's tribe, the self-identification of the Indian child. 

E. Ifan Indian child isa member of or is eligible for membership in more than one Indian tribe, 
the court shall permit an Indian tribe, in addition to the Indian child's tribe as determined pursu- 
ant to Subsection D of this section, to participate in the child custody proceeding as an intervenor. 

F. In a child custody proceeding involving an Indian child, the Indian child's tribe may be 
present and may participate at a closed hearing Popendlegs of Wits the Indian child's tribe Ras 
intervened. 

G. The Indian child's tribe or any Indian tribe claiming the Indian child ‘as a member, whether 
or not the Indian tribe has intervened, shall have the right to examine all reports or other docu- 
ments filed with the court upon which a decision with respect to the action may be based. 


History: Laws 2022, ch. 41, § 16. 


Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch. 41, § 16 effective July 1, 2022. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 


Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid’ for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 
the Indian Family Protection Act and related laws, , 


32A-28-17. Qualified expert witness. : 


A. The court shall receive testimony from one or more qualified expert witnesses in all adjudi- 
catory hearings pursuant to the Abuse and Neglect Act [Chapter 32A, Article 4 NMSA 1978] and 
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32A-28-18 INDIAN FAMILY PROTECTION 32A-28-18 
all hearings to terminate parental rights. The court shall receive testimony from a qualified expert 
witness regardless of whether the parties to the proceeding have stipulated to a finding of abuse 
or neglect. 

B. A person may be qualified by the court to serve as a qualified expert witness if the court 
finds that the personis: ~ 

(1) knowledgeable about the Firediailing social and cultural standards of the tribe and is 
familiar with the family and child-rearing practices of the Indian child's tribe; 

(2) able to testify regarding whether the Indian child's continued custody by the parent, 
guardian or Indian custodian is likely to result in serious emotional or physical damage to the 
child; and 

(3) amember of the Indian child's tribe; or 

(4) a person recommended by the Indian child's tribe. 

C.. When the department’ notifies an Indian child's tribe of the pendency of an investigation 
involving an Indian child from that Indian tribe, the department shall request in writing that the 
Indian child's tribe designate a qualified expert witness to testify in any child custody or termina- 
tion proceedings that may result from the investigation. The department shall make active efforts 
to collaborate with the Indian tribe to identify a person to serve as a qualified expert witness. 

D. If, after active efforts and in no case later than fifteen days after filing the petition, the 
department does not receive a designation from the Indian tribe or if the department, after good 
faith efforts, is unable to retain the Indian tribe's designated qualified expert witness, the depart- 
ment may identify a qualified expert witness who meets the requirements provided in Paragraph 
(1) of Subsection B of this section from a list of qualified expert witnesses compiled through coop- 
eration among the Indian tribes in the state and the department. 

E. If, thirty days after filing the petition, the department has not identified a qualified expert 
witness to testify as required by the: Indian Family Protection Act, in considering a motion by the 
department for a continuance, the court shall consider whether it is in the best interest of the In- 
dian child to remain in the department's custody for additional time. 

F. At least thirty days prior to an adjudicatory hearing pursuant to the Abuse and Neglect Act 
and a hearing to terminate parental rights, the department shall disclose to the Indian child's 
tribe the name of the qualified expert witness designated by the department to testify at the hear- 
ing. 

G. An Indian child's tribe shall have the opportunity to question a qualified expert witness in 
all hearings involving an Indian child in which the qualified expert witness testifies, regardless of 
whether the Indian child's tribe has intervened. An Indian child's tribe may designate a qualified 
expert witness to testify in addition to any qualified expert witness designated by the department. 

H. An employee of the department shall not serve as a qualified expert witness pursuant to 
this section. 


History: Laws 2022, ch. 41, § 17... 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch. 41, § 17 effective July 1, 2022. 


Applicability. — Laws 2022, ch. 41, § 73 provided that. 


the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022, 


Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court. of competent juris- 
diction, the invalidity does not affect other.provisions of 
the Indian Family Protection Act and related laws. 


32A-28-18. Voluntary placement agreements; parental rights; consent; 
| withdrawal; fraud or duress. 


_A. Prior to entering any voluntary placement agreement, the department shall make active 
efforts to prevent the breakup of the Indian family pursuant to the Indian Family Protection Act. 

B. Ina voluntary foster care placement involving an Indian child, an Indian child's parent or 
guardian may enter into a voluntary placement agreement with the department. An Indian child's 
parent's or guardian's consent is voidable unless it is executed in writing and recorded before the 
court. 
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C. The department shall notify the Indian child's tribe ‘by certified) mail, with return receipt 
requested, of the pending voluntary placement agreement and of the Indian child's tribe's right to 
intervene. 

D. Before approving a voluntary placement idréeanendy ‘the court shall ensure that:the volun- 
tary placement agreement is executed in writing. The court shall certify on the record that: 

(1) the terms and consequences of the consent were fully explained in detail and in a man- 
ner that is understandable to the parent or guardian; . 

(2) ‘the Indian child's*parent or guardian fully Racine site ee Euvelisle lakinade or that 
the voluntary placement agreement was interpreted into the primary language of the Indian 
child's parent or guardian; 

(3) the child is an Indian child; 

(4) there is no pending child abuse or neglect irivestigation sabre the Indian child; 

(5) the Indian child's parent or guardian is voluntarily entering into the voluntary pis 
ment without any threat of removal of the Indian child by the department; . 

(6) the department provided notice to os Indian child's tribe via certified or revistored 
mail with return receipt requested; 

(7): confidentiality has been requested or indicated and execution of consent was made ina 
closed court proceeding not open to the public; 

(8). if not represented, the Indian child's parent or guardian is Son aattcae without an at- 
torney and has the right to consult with an attorney of the Indian child's parent's or guardian's 
own choosing; and 

(9). the Indian child's parent or guardian is of alls mind and judgment. 

E. The request for voluntary placement shall be initiated in writing by the Indian child's par- 
ent or guardian, and if good cause is shown and the requirements of Subsection D of this sec- 
tion are met, the department may accept temporary custody or placement and care responsibility. 
Placement:and care responsibility means that. the department is legally accountable for the day- 
to-day care and protection of the Indian child in foster care. Responsibility for placement and care 
allows the department to make placement decisions, about the Indian child, such as where the 
child is placed and the type of placement that is most appropriate for the Indian child. 

F. During voluntary placement, the department shall make active efforts to provide tailored 
case planning to alleviate the causes and conditions a to the voluntary placement agree- 
ment. 

G. Any consent to a foster care placement that is given prior to or within ten days after birth 
of an Indian child is voidable,, 

H. ‘An Indian child's parent or guardian may withdraw consent to a voluntary foster care 
placement of an Indian child pursuant to the Children's Code [Chapter 32A NMSA 1978] at any 
time. Upon receipt of a request to withdraw, the Indian child shall be returned to the Indian child's 
parent or guardian. The department shall have up to forty-eight hours after withdrawal of consent 
to allow for transition arrangements to be made for the Indian child's: return to sav rirpen a 
parent or guardian. , 

I. An Indian child shall not remain in voluntary placement for longer than one hundred giants 
consecutive days or for more than one hundred eighty days in a calendar year; provided that a 
child may'remain in voluntary placement up to an additional one hundred eighty consecutive days 
upon order of the court. If the Indian child's parent or guardian seeks to extend the voluntary 
placement, the department shall file a petition for an extension of voluntary placement prior to the 
expiration of the initial one-hundred-eighty-day period. The:court shall hold a hearing and make 
a finding within the initial one-hundred-eighty-day period that the extension of voluntary place- 
ment is in the best interest of the Indian child. | 

J. If a request for an extension is not filed! with the court prior to the initial one-hundred- 
eighty-day period, the agreement expires. No later than thirty days before the expiration of the 
initial agreement, the court shall hold a review hearing to determine if the voluntary eo ee 
should be extended. 

K. Inno event shall an Indian child remain in inluniied nereeat: for a period in excess of 
three hundred sixty-five days in any two-year period. 


302 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-28-19 INDIAN FAMILY PROTECTION 32A-28-19 


L. Any voluntary placement pursuant to this section shall not be considered abandonment, 
neglect or abuse by an Indian child's parent, guardian or extended family member. 

M. The parent or guardian whose Indian child is in voluntary placement pursuant to this sec- 
tion shall have the following rights to: 

(1) have visitation with the child; 

(2) be informed of changes in the Indian child's school or of changes in dias child's place- 
ment by the department; 

(3) authorize decisions regarding medical and dental care and behavioral health services, 
including decisions that affect the daily care, support, safety and well-being of the child;” 

(4) permit the department to consent to emergency services to ensure the safety and well- 
being of the Indian child, including medical, dental or behavioral health treatment, if the depart- 
ment is unable to make immediate prior contact with the parent or guardian. The department 
shall notify the parent or guardian within two hours of making emergency decisions due to inabil- 
ity to make prior contact; 

(5) consent to all non-emergency and non- routine medical care provided for the child; 

(6) make decisions regarding participation and attendance in cultural and religious events, 
including traditional and cultural events offered by the Indian child's tribe; and 

(7) make decisions of substantial legal significance. 

N. Ifnew safety concerns are identified during the voluntary placement, the department shall 
not extend a voluntary placement agreement, but instead shall make a new report of suspected 
abuse or neglect to be screened for determination of a new department investigation. 

O. The voluntary placement shall adhere to and be in accordance with the placement prefer- 
ences set forth in the Indian Family Protection Act. 

P. All records or information concerning the voluntary placement shall be confidential 1 in ac- 
cordance with the confidentiality provision of the Indian Family Protection Act. 


History: Laws 2022, ch. 41, § 18. provisions in other sections of New Mexico law or the ap- 

Effective dates. — Laws 2022, ch. 41, § 74 made Laws plication of such laws to any person or circumstances is 
2022, ch, 41, § 18 effective July 1, 2022. held invalid for any reason in a court of competent juris- 

Severability. — Laws 2022, ch. 41, § 72 provided that if diction, the invalidity does not affect other. provisions of 
any provision of the Indian Family Protection Act, related the Indian Family Protection Act and related laws. 


32A-28-19. Termination of parental rights. 


A. In a termination of parental rights proceeding, with respect to an Indian ‘child, the court 
shall consider whether an alternative to termination of parental rights, including permanent 
guardianship of the child, would best support the Indian child. 

B. In a termination of parental rights proceeding in court, when the court knows an Indian 
child is involved, the party seeking to effectuate the termination of parental rights shall notify the 
Indian child's tribe by certified mail, with return receipt requested, of the pending proceedings and 
of its right to intervene. The court shall not order a termination of parental rights proceeding until 
the department files documentation with the court that the Indian child's tribe received notice of 
the proceeding. 

C. In a termination of parental rights proceeding, bonding between the Indian child and the 
Indian child's foster parent shall not be considered as a factor in terminating parental rights. 

D. Ina termination of parental rights proceeding, a termination shall not be ordered unless: 

(1) the Indian child's tribe was provided timely notice of the proceeding in accordance with 
the Indian Family Protection Act and provided an opportunity to state whether it opposes the ter- 
mination; and 

(2) the Indian child's tribe proposes an alternate permanency plan, unless the department 
can show good cause supported by clear and convincing evidence why the alternate permanency 
plan should not be ordered. 

E. Ina proceeding involving an Indian child, the grounds for any attempted termination shall 
be proved beyond a reasonable doubt and shall meet the requirements set forth in the Indian Fam- 
ily Protection Act. 
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F.. In a termination proceeding involving,an Indian child, the court shall, in any termination 
order, make specific findings: of all active efforts and ensure that all of the snap en: / of the In- 
dian Family Protection Act have been met. # 

G. After the entry of a final decree of adoption of an rey: child in a court that is andidé pursu- 
ant to the Adoption Act [Chapter 32A, Article 5 NMSA 1978], the parent may withdraw consent to 
the adoption upon the:grounds that consent was obtained through fraud or duress and may peti- 
tion the court to vacate the decree. Upon a finding that the consent was obtained through fraud 
or duress, the court shall vacate the decree and return the Indian child to the parent. An adoption 
that has been in effect for at least two years shall not be invalidated except as otherwise provided 
by law. 

H. In an adoption proceeding involving a child schini is an latina child, the court-ordered, me- 
diation pursuant to Section 32A-4-29 NMSA 1978 shall not be waived and the Indian child's tribe 
shall be allowed to participate, whether or not the Indian child's tribe intervenes. 


History: Laws 2022, ch. 41, § 19. Severability. — Laws 2022, ch. 41, § 72 provided that if 


Effective dates. — Laws 2029, ch, 41, § 74 made Laws any provision of the Indian Family Protection Act, related 
2022, ch. 41, § 19 effective July 1, 2022. provisions in other sections of New Mexico law or the ap- 
Applicability. — Laws 2022, ch. 41,§ 73 provided that plication of such laws'to any person or circumstances is 
the provisions of Laws 2022, ch. 41 apply to all cases filed... held invalid for any reason in a court of competent juris- 
on or after July 1, 2022. 7 diction, the invalidity does not affect,other provisions of 


the Indian Family Protection Act and related laws, 


32A-28-20. Petition to court to invalidate action. | 


An Indian child who is the subject of a child custody proceeding, a parent, guardian or Indian 
custodian from whose custody the child was removed or the Indian child's tribe may petition,.the 
court to invalidate that action upon a showing that the action violated any provision of Section 4 
[832A-28-4 NMSA 1978], 5 [32A-28-5 NMSA 1978], 7 [32A-28-7 NMSA 1978], 9 [82A-28-9 NMSA 
1978], 12 [32A-28-12 NMSA 1978], 18 [82A-28-13 NMSA 1978], 14 [82A-28-14 NMSA 1978]; 16 
[32A-28-16 NMSA 1978], 17 [32A-28-17 NMSA 1978], 18 [32A-28-18 NMSA 1978], 19 [82A-28-19 
NMSA 1978}, 21 [32A-28-21 NMSA 1978], 28 [32A-28-28 NMSA 1978], 34 [32A-28-34 NMSA 1978] 
or 35 [32A-28-35 NMSA 1978] of the Indian Family Protection Act. 


History: Laws 2022, ch, 41, § 20. Severability. — Laws 2022, ch. 41, § 72 provided that if 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws any provision of the Indian Family Protection Act, related 
2022, ch. 41, §'20 effective July 1, 2022. -. .4- provisions in other sections of New Mexico law or the ap- 
Applicability. — Laws 2022, ch. 41, § 73 provided that plication of such laws to any person or circumstances is 
the provisions of Laws 2022, ch. 41 apply to te cases filed * held invalid for any reason in a court of competent juris- 
on or after July 1, 2022. diction, ‘the invalidity does not affect other provisions of 


the Indian Family Protection Act and related laws. 


32A-28-21. Placement preherehicess fouter care inca eite adoption; 
guardianship; placement of Indian children. 


A. In the case of a foster care placement of an Indian child, except as provided in Subsection C 
of this section, the child shall be placed 'in the least restrictive setting that: 
(1) most closely oReaa ae a family, taking into consideration the Indian child's sibling 
attachment; 
(2) allows the Indian child's special needs, if any, to be met; 
(3) is in reasonable geographic proximity to the Indian child's niduib: etatiade family 
members or siblings; and 
(4) is in accordance with the order of preference established by the Indian child's tribe by 
any means, or, if that Indian tribe has not established placement preferences, preference shall be 
given in accordance with the following order of preference: 
(a) an extended family member of the Indian child; 
(b) a foster home'licensed, approved or specified by the Indian child's tribe: or 
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(c) a foster home licensed or approved by a licensing authority in New Mexico and in 
which one or more of the licensed or approved foster parents is an Indian. 

B. Under no circumstances shall an Indian child under three months of age be placed outside 
of the placement preferences provided in this section. 

C. If an Indian child is placed in a foster care placement that is contrary to the placement 
preferences provided in this section, a secondary, permanency plan shall not be simultaneously 
permitted, and before the child's placement may be changed to an adoptive or other permanent 
planembnt; the department shall: 

' (1), conduct monitoring at least:every thirty days to determine whether a placement that 
comports with the placement preferences provided in this section is available; 

(2) .at the inception of the case and periodically through the pendancy of the case, make 
active efforts to identify a placement that aligns with the placement preferences as soon as prac- 
ticable; and 

(3) at the inception of the case and periodically through the pendancy of the case, docu- 
ment all active efforts made to identify a ai ona that aligns with the placement preferences, 
At minimum, this shall include: 

~¢ (a) -contacting the Indian child's feideer 

(b) conducting a relative search; 

(c) interviewing relatives throughout the case; 

(d),» making ongoing active efforts to search for and Tapani relatives to the Indian 

child throughout the case; 

(e) providing the Indian child's tribe with all information Fagarding family members; 

(f) offering relatives an expedited foster care license; 

(g) assisting relatives with practical supports through the licensing process and ac- 
tively supporting relatives in overcoming barriers for licensure; 

(h) conducting timely home studies when identifying a placement that aligns with 
the placement preference; et b 

(i) providing continued contact, including visitation; and 

(j) providing access to culturally appropriate interventions. 

D. Ifthe Indian child is in a foster care placement that is not a preferred placement, the court 
shall hold hearings no less.than every six months, The department shall continue to bear the bur- 
den of establishing why good cause continues to exist for the current placement or why the Indian 
child is not in a preferred placement. 

EK. Whenever:there is any change in placement of an Indian child, the department shall file 
a notice of placement change with the court. The department: shall also oped the Indian child's 
tribe, by certified mail with return receipt: requested. 

F. If there is a voluntary placement agreement in which the Indian child at first was not de- 
termined to be an Indian child and was later shipment to be an Indian child, the agreement is 
voided. 

G. Ifthe Indian child's tribe has established a different order of preference than that specified 
in the Indian Family Protection Act, the Indian child's tribe's placement preferences shall apply. 

H. In determining whether good cause exists, the court shall not yistae departure from the 
placement preferences based on: 

(1) the socioeconomic status of the placement; 

(2) .ahome environment that does not impact the safety and well-being of the Indian child; 

(3) ordinary bonding or attachment that occurred from time spent in a non-preferred 
placement that was made in violation of the Indian Family Protection Act; or 

(4) the extent of the participation of the parents or the Indian child in tribal, cultural, so- 
cial, religious or political activities. 

I. Inthe case of a foster care placement, adoptive placement or guardianship of an Indian child 
pursuant to the Children's Code [Chapter 32A NMSA 1978], if the Indian child's tribe establishes 
a different order of preference, the adoption agency or court effecting the placement shall follow 
the order of preference established by the Indian child's tribe. When appropriate, the preference 
of the Indian child or parent may be considered; provided that the court has not terminated the 
parental rights of the Indian child's parent. 
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J. The department shall support and not delay the placement of the Indian child with the In- 
dian child's extended family members and adult relatives regardless of the stage of the case in the 
child custody proceedings. 

K. Whenever there is any change i in the plsbbndont of an Indian child, the Hingdierseari shall file 
notice of the placement change with the court. 

-L. If the court finds there was a delay in placement with the Indian child's watered fam- 
ily members or adult relatives pursuant to Paragraph (3) of Subsection C of Section 4 [32A-28-4 
NMSA 1978] of the Indian Family Protection Act, this factor shall not be used’in a finding for good 
cause to deviate from the placement oe of this section or the placement preferences of the 
Indian child's tribe. 

M.. An Indian child shall be placed in accordance with the placement preferences unless there 
is good cause to depart from the placement preferences as determined by the court after a hearing; 
provided that: 

(1) the party that asserts good cause exists not to follow the placement preferences shall 
state the reasons for this assertion in writing to the court. The court shall make a record. The party 
making the assertion shall provide all parties to the case and the Indian child's tribe with a copy; 

(2) the party seeking the departure from the placement preferences has the burden of 
proving by clear and convincing evidence that there is good cause to depart from the preferences; 
and 

(3) a court's determination of good cause to depart from the placement preferences shall 
be made in writing and be based on the considerations set forth by the Indian Family Protection 
Act. 


History: Laws 2022, ch. 41, § 21. Severability. — Laws 2022, ch. 41, § 72 provided that if 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws any provision of the Indian Family Protection Act, related 
2022, ch. 41, § 21 effective July 1, 2022. provisions in other sections of New Mexico law or the ap- 
Applicability. — Laws 2022, ch. 41,§ 73 provided that — plication of such laws to any person or circumstances is 
the provisions of Laws 2022, ch. 41 apply to all cases filed held invalid for any reason in a court of competent juris- 
on or after July 1, 2022. diction, the invalidity does not affect other provisions of 


the Indian Family Protection Act and related laws. 


32A-28-22. Indian Family Protection Act responsiveness training. 
(Effective July 1, 2023.) 


A. .The administrative office of the courts in collaboration with the department shall develop 
and deliver annual mandatory training to all children's court judges, district court judges, attor- 
neys, guardians ad litem and youth attorneys who are court appointed. The Fs igi! shall include 
information on: . 

(1) the Indian Family Protection Act, including cultural compacts; and 

(2) the Indian tribes geographically located within the state. 
. B.. The training required in this section shall be required at least annually or no less than onaey 
fifteen months. The training shall be open for attorneys or other professionals to attend. 

C. If an Indian child is placed in a household that does not include a foster parent or guardian 
who is a member of the Indian child's tribe, upon placement and at least annually thereafter, the de- 
partment shall provide mandatory training to the foster parent. Training shall address conditions 
on foster care placements under federal, state and tribal law. The department shall work with each 
Indian tribe in New Mexico to develop the training required in this section. 


History: Laws 2022, ch. 41, § 22. provisions in other sections of New Mexico law or the ap- 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws plication of such laws to any person or circumstances is 
2022, ch. 41, $ 22 effective July 1, 2023. held invalid for any reason in a court of competent juris- 
Severability. — Laws 2022, ch. 41, § 72 provided that if diction, the invalidity does not affect other provisions of 
any provision of the Indian Family Protection Act, related the Indian Family Protection Act and related laws, 
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32A-28-23. Adoptive and guardianship placements; maintenance of 
culture; cultural compacts. 


To ensure that the Indian Family Protection Act is fully implemented and that all Indian chil- 
dren have the opportunity to maintain strong connections to their culture, if the household into 
which an Indian child is placed for adoption or guardianship does not include a parent who is a 
member of the Indian child's tribe, the court shall require the parties to the adoption to enter a 
cultural compact, at the discretion of the Indian child's tribe, that documents the parties' agree- 
ment regarding how the Indian child will continue to actively participate in the Indian child's cul- 
tural learning and activities and engagement with family members. Each cultural compact shall 
be specific to the Indian child and shall articulate the Indian child's understanding as.the Indian 
child grows and matures. The cultural compact shall become part of the court record, shall be en- 
forced by the court and si be included in the adoption decree. 


History: Laws 2022, ch. 41, § 23. Severability. — Laws 2022, ch. 41, § 72 provided that if 
Effective dates. — Laws 2022; ch. 41, § 74 made Laws any provision of the Indian Family Protection Act, related 
2022, ch. 41, § 23 effective July 1, 2022. provisions in other sections of New Mexico law or the ap- 
Applicability. — Laws 2022, ch. 41, § 73 provided that plication of such laws to any person or circumstances is 
the provisions of Laws 2022, ch. 41 apply to all cases filed held invalid for any reason in a court of competent juris- 
on or after July 1, 2022. diction, the invalidity does not affect other provisions of 


the Indian Family Protection Act and related laws. 


32A-28-24. Transition services. 


A. Prior to an Indian child's reaching seventeen years of age, the department:shall meet. with 
the Indian child, the Indian child's tribe, the Indian child's attorney and others of the Indian 
child's choosing, including biological family members, to develop a transition plan. The depart- 
ment shall assist the Indian child in identifying and planning to meet the Indian child's needs 
after the Indian child's eighteenth birthday, including maintenance of culture, housing; education, 
employment or income, health and mental health, local opportunities for mentors and continuing 
support services. 

B. The Indian child's tribe shall be included in developing the transition plan and shall be pro- 
vided a copy of the transition plan prior to the presentation of the plan to the court pursuant to the 
Indian Family Protection Act. 


- History: Laws 2022, bh: 41, § 24. provisions in other sections of New Mexico law or the ap- 

Effective dates. — Laws 2022, ch. 41, § 74 made anid plication of such laws to any person or circumstances is 
2022, ch. 41, § 24 effective July 1,2022. — held invalid for any reason in a court of competent juris- 

Severability. — Laws 2022, ch. 41, § 72 provided that if diction, the invalidity does not affect other provisions of 
any provision of the Indian Family Protection Act, related the Indian Family Protection Act and related laws. 


32A-28-25. Discharge hearing. 


A. At the last review or permanency hearing held prior to the Indian child's eighteenth birthday, 
the court shall determine whether documentation of the Indian child's tribal membership and any 
information regarding the Indian child's tribal affiliation have been provided to the Indian child. 

B. Ifthe court finds that the department has not made active efforts to meet all of the require- 
ments of Section 32A-4-25.3 NMSA 1978 and of Subsection A of this section and that termination 
of jurisdiction would be harmful to the Indian child, the court may continue to exercise its jurisdic- 
tion. The court may dismiss the case at any time after the Indian child's eighteenth birthday for 
good cause. 


History: Laws 2022, ch. 41, § 25. Severability. — Laws 2022, ch. 41, § 72 provided that if 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws any provision of the Indian Family Protection Act, related 
2022, ch. 41, § 25 effective July 1, 2022. provisions in other sections of New.Mexico law or the ap- 
Applicability. — Laws 2022, ch. 41, § 73 provided that plication of such laws to any person or circumstances is 
the provisions of Laws 2022, ch. 41 apply to all cases filed ‘held invalid for any reason in a court of competent juris- 
on or after July 1, 2022. diction, the invalidity does not. affect other provisions of 


the Indian Family Protection Act and related laws. 
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32A-28- 26. Abuse or neglect Ree we eS studies; bee => and 
examinations. 


If the child is an Indian child; all piielidpedtiinnl studies and reports shall follow ors require- 
ments listed in Section 32A-4-21 NMSA 1978 and shall also document: 

A. whether the placement preferences set forth in the Indian Family Protection Act or » the 
placement preferences of the Indian child's tribe were followed; 

B. whether the Indian child's case plan provides for maintaining the Indian child's cultural 
ties as well as the plan detailing how the department shall establish and maintain the Indian 
child's cultural connections, in conjunction with the Indian child's tribe and family; 

C. whether active efforts were made by the department to prevent removal of the Indian child 
from the home prior to placement in substitute care and whether active efforts were made to ab 
tempt reunification of the Indian child with the natural parent; 

D. whether active efforts were made by the department to place siblings in roles teaatiaer 
unless such joint placement would be contrary to the safety or well-being of any of the siblings in 
custody, and whether any siblings not jointly placed have been provided reasonable visitation or 
other ongoing interaction, unless visitation or other ongoing interaction would be contrary, to the 
safety or well-being of any of the siblings; and 

E. whether the department has provided notification to the Tadion child's tribe consistent with 
the requirements of the Indian Family Protection Act. 


History: Laws 2022, ch. 41, § 26. provisions in other sections of New Mexico law or the ap- 


Effective dates. — Laws 2022, ch. 41, § 74 made Laws plication of such laws to any person or circumstances is 
2022, ch. 41, § 26 effective July 1, 2022. held invalid for any reason in a court of competent juris- 

Severability. — Laws 2022, ch. 41, § 72 provided that if diction, the invalidity does not affect other provisions of 
any provision of the Indian Family Protection Act, related the Indian Family Protection Act and related laws. 


32A-28-27. Permanency hearings; permanency review hearings. 


A. The department shall submit a copy of any continuation of the dispositional order and no- 
tice of any permanency and permanency review hearings to the Indian child's irie pursuant to 
notice requirements of the Indian Family Protection Act. ) 

B. The department shall submit a progress report that dacari ata, 

(1) that the Indian child's tribe has been invited to attend the pre-permanency méatiee 
and is included in any attempt to settle issues attendant to the permanency hearing and has the 
opportunity to participate in developing a proposed treatment plan that serves the Indian child's 
best interest; 

(2) that active efforts were conducted to prevent the breakup of the Indian family or to 
reunify the Indian family; 

(3) that the placement preferences set forth in the Indian Family Protection Act or the 
placement preferences of the Indian child's tribe were followed. When placement preferences have 
not been followed, good cause for noncompliance shall be clearly stated and supported by clear and 
convincing evidence; 

(4) the active efforts made pursuant to the Indian Family Protection Act to implement the 
Indian child's cultural maintenance plan in conjunction with the Indian child's tribe and family; 

(5). the inclusion of the Indian child's tribe in the department's active efforts for case plan- 
ning and documentation of the Indian tribe's input; and 

(6). that all requirements pursuant to the Indian Family Protection Act were followed. 


History: Laws 2022, ch. 41, § 27. provisions in other sections of New Mexico law or the ap- 

Effective dates. — Laws 2029, ch. 41, § 74 made Laws plication of such laws to any person or circumstances is 
2022, ch. 41,'§ 27 effective July 1, 2022, held invalid for any reason in a ‘court of competent juris- 

Applicability, — Laws 2022, ch. 41,373 provided that diction, the invalidity does not affect other provisions of 
the provisions of Laws 2022, ch. 41 apply to all cases fled the Indian Family Protection Act and related laws. 


on or after July 1, 2022. 
Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
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32A-28-28. Dispositional judgments; court findings. 


A. At the conclusion of a dispositional hearing in a child custody proceeding involving an In- 
dian child, in addition to.other requirements for a court's.findings pursuant to the Children's Code 
[Chapter 32A NMSA 1978], when the judgment is made in a child custody proceeding ‘held pursu- 
ant to the Family in Need of Court-Ordered Services Act [Chapter 32A, Article 3B NMSA 1978] or 
the Abuse and Neglect Act [Chapter 32A, Article 4 NMSA 1978], a court shall include findings of: 

(1) whether the placement preferences set forth in the Indian Family Protection Act have 
been incorporated into a plan for family services made pursuant to Section 32A-3B-15 NMSA 1978 
or in a case plan as described in Section 32A-4-21 NMSA 1978; provided that if those placement 
preferences are not incorporated into the plan for family services or the case plan, good cause for 
noncompliance shall be clearly stated and supported by clear and convincing evidence; 

(2) whether the plan for semaily services or the case plan provides for maintenance of the 
Indian child's cultural ties; 

(3) how the Indian child's eultiial needs are considered and how, when reasonable, access 
to cultural practices and traditional treatment will be provided to the child; and 

(4) whether the Indian child's tribe was included in developing the case plan for the In- 
dian child and was provided a copy of the transition plan prior to the presentation of the plan to 
the court. 

B. The court shall determine during a review of a dispositional judgment involving an Indian 

child pursuant to Section 32A-4-25 NMSA 1978 whether the judgment complies with the place- 
ment preferences set forth in the Indian Family Protection Act or the placement preferences of the 
Indian child's tribe and whether the child's case plan as described in Section 32A-4-21 NMSA 1978 
provides for maintaining the Indian child's cultural ties. When placement preferences are not fol- 
lowed, good cause for noncompliance shall be clearly stated and supported by clear and convincing 
evidence. A court's determination of good cause shall be made on the record or in writing and shall 
be based on the considerations set forth in the federal regulations or other factors authorized by 
federal and state law. 
' C. The court shall make findings determining that the department made active efforts pursu- 
ant to the Indian Family Protection Act to meet the requirements of this section and may continue 
to exercise its jurisdiction for a period not to exceed one year from the Indian child's eighteenth 
birthday. The young adult must consent to continued jurisdiction of the court. Additionally, the In- 
dian child may volunteer to participate in the fostering connections program through the depart- 
ment. The court may dismiss the case at any time after the Indian child's eighteenth birthday for 
good cause. 

D. When the child is an Indian child, the court shall determine during review of a dispositional 
order whether all requirements pursuant to Section 27 [82A-28-27 NMSA 1978] of the Indian 
Family Protection Act were followed. 


History: Laws 2022, ch. 41, § 28. 

Effective dates. — “an 2022, ch. 41, § 74 pits Laws 
2022, ch. 41, § 28 effective July 1, 2022. 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 


Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 


_ the Indian Family Protection Act and related laws. 


32A-28-29. Periodic review of dispositional judgments. 


A. The initial judicial review shall be held within sixty days of the dispositional judgment. At 


the initial judicial review: 


(1) the parties shall demonstrate to the court the active efforts made to implement the 
treatment plan approved by the court in its dispositional order; and 

(2) the court shall determine the extent to which the treatment plan has been imple- 
mented and make supplemental orders as necessary to ensure compliance with the treatment 


plan and the safety of the Indian child. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


32A-28-30 CHILDREN'S CODE 32A-28-31 


B. The court shall determine during review of a dispositional order whether the placement 
preferences set forth in the Indian Family Protection Act or the placement preferences of the In- 
dian child's tribe were followed and whether the department has made active efforts pursuant to 
the Indian Family Protection Act to implement the Indian child's treatment plan and reunify the 
Indian family. © © 

C. The children's court attorney shall give notice to the Indian child's tribe of the time, place 
and purpose of any judicial review hearing held pursuant to the Indian Family Protection Act. — 

D. At any subsequent judicial review hearing held pursuant to Section 32A-4-25 NMSA 1978, 
the department shall show that it has made active efforts to implement any treatment plan ap- 
proved by the court in its dispositional order and shall present a treatment plan consistent with 
the purposes of the Children's Sede [Chapter 32A NMSA 197 8] for any period of extension’ bes the 
dispositional order. 


History: Laws 2022, ch. 41, § 29, Severability. — Laws 2022, ch. 41, § 72 provided that if 


Effective dates. — Laws 2022, ch. 41, § 74 made Laws any. provision of the Indian Family Protection Act, related 
2022, ch. 41, § 29 effective July 1, 2022. provisions in other sections of New Mexico law or the ap- 
Applicability. — Laws 2022, ch. 41, § 73 provided that plication of such laws to any person or circumstances is 
the provisions of Laws 2022, ch. 41 apply to all cases filed held invalid for any reason in a court of competent juris- 
on or after July 1, 2022. diction, the invalidity does not affect other provisions of 


the Indian Family Protection Act and related laws. 


32A-28-30.. Permanent guardianship. 


A. Amotion for permanent guardianship shall set forth: ; 

(1). .the tribal affiliations of the Indian child's parents; 

(2) the specific actions taken by the petitioner to notify the parents' Indian tribe and the 
results of the contacts, including the names, addresses, titles and telephone numbers of the per- 
sons contacted. Copies of any correspondence with the Indian ‘tribes shall be attached as exhibits 
to the petition; 

(3).. the specific active efforts made to comply with the placement preferences set forthi in 
the Indian Family Protection Act. or the placement.preferences of the appropriate Indian tribes 
and any additional requirements for that motion as provided pursuant to the Indian Family Pro- 
tection Act; and 

(4). that notice has been sent by certified mail, with return receipt requested, to the Indian 
child's tribe and to any Indian custodian pursuant to the Indian Family Protection Act. 

B. The grounds for permanent guardianship shall be proved beyond a reasonable doubt and 
meet the requirements of the Indian Family Protection Act. 


History: Laws 2022, ch. 41, § 30. Severability. — Laws 2022, ch.41, § 72 provided that if 


Effective dates. — Laws 2022, ch. 41, § 74 made Laws any provision of the Indian Family Protection Act, related 
2022, ch. 41, § 30 effective July 1, 2022. provisions in other sections of New Mexico law or the ap- 
Applicability. — Laws 2022,ch. 41, § 73 provided that plication of such laws to any person or circumstances is 
the provisions of Laws 2022, ch. 41 apply to all cases filed held. invalid for any reason in a court of competent juris- 
on or after July. 1, 2022. diction, the invalidity does not affect other provisions of 


the Indian Family Protection Act and related laws. 


32A-28-31. Independent adoptions; pre-placement studies. 


To be certified to conduct pre-placement studies for the adoption of an Indian child, a person 
shall meet the standards adopted by the department. 


History: Laws 2022, ch. 41, § 31. provisions in other sections of New Mexico pie or r the ap- 
. Effective dates. — Laws 2022, ch. 41, § 74 made Laws plication of such laws to any person or circumstances is 
2022, ch. 41, § 31 effective July 1, 2022. held invalid for any reason in a court of competent juris- 
Severability. — Laws 2022, ch. 41, § 72 provided that if diction, the invalidity does not affect other provisions of 
any provision of the Indian Family Protection Act, related the Indian Family Protection Act and related laws. 
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32A-28-32. Termination procedures in independent adoptions; notice of 
petition; burden of proof; required findings. 


A. In addition to the requirements of the Adoption Act [Chapter’32A, Article 5 NMSA 1978], a 
petition for termination, of parental rights involving an Indian child shall set forth: 

(1) the tribal affiliations of the Indian child's parents; 

(2) the specific actions taken by the moving party to notify the parents' Indian éribe and 
the results of the contacts, including the names, addresses, titles and telephone numbers of the 
persons contacted. Copies of any correspondence with the Indian tribe shall be attached as exhib- 
its to the petition; and 

(3). the specific active efforts made to comply with the placement preferences of the Indian 
Family Protection Act. ' 

B. Notice of the filing of the petition, accompanied by a copy of the petition, shall be served by 
the petitioner by certified or registered mail with return ge requested on the Indian child's 
tribe and on the Indian child's parents or guardians. 

C. The grounds for any termination shall be proved savant a reasonable ait 

D. Ajudgment of the court terminating parental rights shall include findings ae Sepp that 
each: requirement of the Indian peace Protection Act was met. 


i 


History: Laws 2022, ch. 41, § 32. Severabiliey Laws 2022, ch. 41, §'72 provided that if 
Effective dates. — Laws 2022, ch, 41, § 74 mide Laws — any provision of the Indian Family Protection Act, related 
2022, ch. 41, § 32 effective July 1, 2022. provisions in other sections of New Mexico law,or the ap- 
Applicability. — Laws 2022, ch. 41,§ 78 provided that plication of such laws to any person or circumstances is 
the provisions of Laws 2022, ch. 41 apply to all cases filed held invalid for any reason in a court of competent juris- 
on or after July 1, 2022, diction, the invalidity does not affect other provisions of 


the Indian Family Protection Act and related laws. 


32A-28-33. Persons whose consents or relinquishments are required in 
an independent adoption. 


In an independent adoption, consent from the parent or guardian of an Indian child to adoption 
by the petitioner or relinquishment of parental rights shall be obtained in the manner required by 
the Indian Family Protection Act. 


History: Laws 2022, ch. 41, § 33. provisions in other sections of New Mexico law or the ap- 

Effective dates. — Laws 2022, ch. 41, § 74 made Laws plication of such laws to any person or circumstances is 
2022, ch. 41, § 33 effective July 1, 2022. held invalid for any reason in a court of competent juris- 

Severability. — Laws 2022, ch. 41, § 72 provided that if diction, the invalidity does not affect other provisions of 
any provision of the Indian Family Protection Act, related the Indian Family Protection Act and related laws. 


32A-28-34. Adjudication; disposition; decree of adoption; invalidation. 


A. The court shall grant a decree of adoption if it finds that: 

(1) the petitioner has proved by clear and convincing evidence that the placement prefer- 
ences set forth in the Indian Family Protection Act, or the placement preferences established by 
the Indian child's tribe, have been followed or, if not followed, good cause for noncompliance has 
been proved by clear and convincing evidence; and 

(2) provision has been made to ensure that the Indian child's cultural ties to the Indian 

child's tribe are protected and fostered. 

B. In any adoption involving an Indian child, the clerk of the court shall provide the secretary 
with a copy of the final decree of adoption or adoptive placement order. 

C. A parent may withdraw consent to a voluntary adoption of the Indian child at any time be- 
fore entry of the final decree of adoption. 

D. Within two years after a final decree of adoption of an Indian child, the court may invalidate 
a voluntary adoption upon finding that the parent's consent was obtained by fraud or duress. 


311 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


32A-28-35 CHILDREN'S CODE 32A-28-36 


E. Upon filing of a petition to vacate the final decree of adoption of the parent's Indian child, 
the petitioner shall give notice to all parties to the adoption proceedings, and the Indian child's 
tribe, and the court shall hold a hearing on the petition. 

F. Where the court finds that the parent's consent was obtained through fraud or duress, the 
court shall vacate the final decree of adoption, order the consent revoked and order'that the child 
be returned to the parent. 


History: Laws 2022, ch. 41, § 34. . Severability. — Laws 2022, ch. 41, § 72 provided that if 


Effective dates. — Laws 2022, ch. 41, § 74 made hava any provision of the.Indian Family Protection Act, related 
2022, ch, 41, § 34 effective July 1, 2022. provisions in other sections of New Mexico law or the ap- 
Applicability. — Laws 2022, ch. 41, § 73 provided that plication of such laws to any person or circumstances is 
the provisions of Laws 2022, ch. 41 apply to all cases filed held invalid for any reason in a court of competent juris- 
on or after July 1, 2022. diction, the invalidity does not affect other provisions, of 


the Indian Family Protection Act and related laws. 


32A-28-35. Return of custody. 


Whenever an Indian child has been adopted:and the relationship. between the adoptive par- 
ent and the Indian child has been severed for any reason, a biological parent, guardian or prior 
Indian custodian may petition for return of custody, and there shall be a presumption that the 
Indian child shall be returned to the biological parent, guardian or prior Indian custodian, unless 
the return of custody is not in the best interests of the Indian child, The provisions of this section 
shall not be deemed to conflict with other provisions pertaining to return of custody in the Indian 
Family Protection Act. 


History: Laws 2022, ch. 41, § 35. Severability. — Laws 2022, ch. 41, § 72 provided that if 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws any provision of the Indian Family Protection Act, related 
2022, ch. 41, § 35 effective July 1, 2022. provisions in other sections of New Mexico law or the ap- 
Applicability. — Laws 2022, ch. 41, § 73 provided that plication of such laws to any person or circumstances is 
the provisions of Laws 2022, ch. 41 apply to all cases filed held invalid for any reason in a court of competent juris- 
on or after July 1, 2022. diction, the invalidity does not affect other provisions of 


the Indian Family Protection Act and related laws. 


32A-28-36. Best interests of Indian child. 


When making a determination regarding the best interests of an Indian child pursuant to the 
Indian Family Protection Act, a court shall, after allowing testimony from all parties and the In- 
dian child's tribe, consider the following relevant factors: 

A. the prioritization of placement of the Indian child in accordance with the placement prefer- 
ences provided by the Indian Family Protection Act; 

B. the prevention of unnecessary out-of-home placement of the Indian child; 

C. the critical importance to the Indian child of establishing, developing or maintaining a polit- 
ical, cultural, social and spiritual relationship with the Indian child's tribe and tribal community 
and with familial ties such as clanship and family with unique cultural characteristics; 

D. the importance to the Indian child of the ability of the Indian child's tribe to maintain its ex- 
istence and integrity in promotion of the stability and security of Indian children and families; and 

E. the protection, safety and well-being of the Indian child. 


2 


History: Laws 2022, ch. 41, § 36. Severability. — Laws 2022, ch. 41, § 72 provided that if 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws any provision of the Indian Family Protection Act, related 
2022, ch. 41, § 36 effective July 1, 2022. provisions in other sections of New Mexico law or the ap- 
Applicability. — Laws 2022, ch, 41, § 73 provided that plication of such laws to any person or circumstances: is 
the provisions of Laws 2022, ch. 41 apply to all cases filed held invalid for any reason in a court of competent juris- 
on or after July 1, 2022. diction, the invalidity does not affect other provisions of 


the Indian Family Protection ‘Act and related laws. 
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32A-28-37. Access to post-decree adoption records; tribal affiliation and 
other information. 


A. Pursuant to the Indian:‘Family Protection Act, an Indian tribe shall have access to the post- 
decree adoption records that involve an Indian child who is a member or eligible for membership 
in the Indian tribe. 

‘B. Upon application by an Indian person who has reached the age of eighteen and who was the 
subject ofan adoptive placement in this state prior to the enactment of the Indian Family Protec- 
tion Act, the court that entered the final decree shall inform that Indian person of the tribal affili- 
ation, if any, of the Indian person's biological parents and provide any other information necessary 
to protect any rights flowing from the Indian person's tribal relationship. 

C. If the adoption predated enactment of the federal Indian Child Welfare Act of 1978, the 
court shall attempt to find information related to the adoption and may order the department to 
assist. If the adoption of an Indian person was completed after enactment of the federal Indian 
Child Welfare Act of 1978, the Indian person may contact the secretary for necessary information 
regarding the Indian person's adoption. If the secretary certifies that the secretary does not have 
that information, the state court shall attempt to find the informiiation and may order the depart- 
ment to assist. 

D. If an Indian person does not know the court that issued the adoption decree, the Indian 
person may request that information from the department. The department shall provide to the 
Indian person the name and location of the court that entered the final decree, if known: 


History: Laws 2022, ch. 41, § 37. provisions in other sections of New Mexico law or the ap- 
Cross references, — For the federal Indian Child Wel- plication of such laws to any person or circumstances is 
fare Act of 1978, see 25 U.S.C, § 1901. held invalid for any reason in a court of competent juris- 
Effective dates. — Laws 2022, ch. 41, § 74 made Laws diction, the invalidity does not affect other provisions of 


2022, ch. 41, § 37 effective July 1, 2022. the Indian Family Protection Act and related laws. 
Severability. — Laws 2022, ch. 41, § 72 provided that if. 
any provision of the Indian Family Protection Act, related 


32A-28-38. Adoption decrees; information availability. 


A. The clerk of a court entering a final decree or order in an adoptive placement of an Indian 
child shall provide the secretary with a copy of that decree, adoptive plabemént order and any 
other information necessary to show: 
(1). the birth name and birthdate of the Indian child; 
(2) any information relating to tribal membership or eligibility for membership of the ad- 
opted Indian child; . 
(3). the tribal affiliation and name of the Indian child after adoption; 
(4) the names and addresses of the biological parents; 
(5) the names and addresses of the adoptive parents; 
(6) the name and contact information of any agency having files or information relating to 
the adoption; and . 
(7) any affidavit signed by the biological parent or parents asking that their identity re- 
main confidential. 

B. The attorney for the prospective adoptive Bowe shall provide to the clerk of the court a 
copy of the decree of adoption, an adoptive placement order or any other information required 
by the Indian Family Protection Act and a stamped envelope addressed to the secretary marked 
"Confidential". 


History: Laws 2022, ch. 41, § 38. provisions in other sections of New Mexico law or the ap- 

Effective dates, — Laws 2022, ch. 41, § 74 made Laws plication of such laws to any person or circumstances is 
2022, ch, 41, § 38 effective July 1, 2022, held invalid for any reason in a court of competent juris- 

Applicability. — Laws 2022, ch. 41, § 73 provided that diction, the invalidity does not affect other provisions of 
the provisions of Laws 2022, ch. 41 apply to all cases filed the Indian Family Protection Act and related laws. 


on or after July 1, 2022. 
Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
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32A-28-39. Confidentiality; records; penalty. 


A. All records or information, whether on file with the court, an agency, the department, an at- 
torney or other provider of professional services, concerning a party to any proceedings pursuant 
to the Indian Family Protection Act, including social records, diagnostic evaluations, psychiatric or 
psychological reports, videotapes, transcripts and audio recordings of an Indian child's statement 
of abuse or. medical reports, incident to or obtained as a result of an investigation or proceeding 
pursuant to the Indian Family Protection Act or that were produced or obtained during an inves- 
tigation in anticipation of or incident to any proceeding pursuant to the Indian Family Protection 
Act, shall be confidential and closed to the public, 

B. The records described in Subsection A of this section shall be disclosed only to toe parties 
and: ) 

(1) court personnel and persons or entities natant by contract with the court to review, 
inspect or otherwise have access to records or information in, the court's possession; 

(2). court-appointed special advocates appolntens to the Indian child in a child custody pro- 
ceeding; 

(3) the Indian child's guardian ad litem; | 

(4) the attorney, including a public defender, ranrésenititl the adie child in any child 
custody proceeding pursuant to the Indian Family Protection Act; 

(5) department personnel and persons or entities authorized by contract with the depart- 
ment to review, inspect or otherwise have access to records or information in the department's 
possession; 

(6) any local substitute care review board or any agency contracted to implement local 
substitute care review boards; 

(7) law enforcement officials, except when use immunity is granted pursuant to Sec- 
tion 82A-4-11 NMSA 1978; ; | 

(8) district attorneys, except when use immunity 1 is granted pursuant to Section 32A-4-11 
NMSA 1978; 

(9) any state social services agency in any state or when, in the opinion of the department it 
is in the best interest of the Indian child, a governmental social services agency of another country; 

(10) an Indian child's tribe; 

(11). a foster parent, if the records are those of an fhijinn child currently placed with that 
foster parent or of an Indian child being considered for placement with that foster parent and the 
records concern the cultural, social, medical, psychological or educational needs of the Indian child; 

(12) school personnel involved with the Indian child if the records concern the Indian 
child's cultural, social or educational needs; a 

(13) a grandparent, parent of a sibling, relative or fictive kin, if the records or informa- 
tion pertain to an Indian child being considered for placement with that grandparent, parent of a 
sibling, relative or fictive kin and the records or information concern the cultural, social, medical, 
psychological or educational needs of the Indian child; 

(14) health care or mental health professionals involved in the Shida Abid or treatment of 
the Indian child or of the Indian child's parents or guardian, or other family members; 

(15) protection and advocacy representatives pursuant to the federal Developmental Dis- 
abilities Assistance and Bill of Rights Act and the federal Protection and Advocacy for Mentally Ill 
Individuals Amendments Act of 1991; 

(16). children's safehouse organizations conducting ae ae aes interviews of children’on 
behalf of a law enforcement agency or the department; 

(17) representatives of the federal government or their contractors authorized ivy federal 
statute or regulation to review, inspect, audit or otherwise have access to records and information 
pertaining to neglect or abuse proceedings; » 

(18) any person or entity attending a meeting arranged by the department to Araetiae the 
safety, well-being and permanency of an Indian child, when the parent or child, or parent or guard- 
ian on behalf of a child younger than fourteen years of age, has consented to the disclosure; and 

(19). any other person or entity, by order of the court, having a legitimate interest in the 
case or the work of the court. 
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C. A parent or guardian whose Indian child has been the subject of an investigation of abuse 
or neglect where no petition has been filed shall have the right to inspect any medical report, 
psychological evaluation, law enforcement reports or other investigative or diagnostic evaluation; 
provided that any identifying information related to the reporting party or any other party provid- 
ing information shall be deleted: The parent or guardian shall also have the right to the results of 
the investigation and the right to petition the court for full access to all department records and 
information except those records and information the department finds would be likely to endan- 
ger the life or safety of any person providing information to the department. 

D.. In an adoption proceeding, all hearings held pursuant to the Indian Family Brotection: Act 
shall be confidential and shall be held in closed court without admittance of any person other than 
parties and their counsel and the Indian child's tribe. 

E. In an adoption proceeding, unless the petitioner agrees to be contacted or agrees to the re- 
lease of the petitioner's identity to the parent and the parent agrees to be contacted or agrees to 
the release of the parent's identity to the petitioner, the attorneys, the court, the adoption agency 
and the department shall maintain confidentiality regarding the names of the parties, unless the 
information is already otherwise known. After the petition is filed and prior to the entry of the 
decree, the records in adoption proceedings shall be open to inspection only by the attorney for the 
petitioner, the department or the adoption agency, any attorney appointed as a guardian ad litem 
or attorney for the adoptee, the Indian child's tribe, any attorney retained by the adoptee or other 
persons upon order of the court for good cause shown. 

F.. In an adoption proceeding, all information and documentation provided for the purpose of 
full disclosure is confidential. Documentation provided for the purpose of full disclosure shall re- 
main the property of the person making full disclosure when a prospective adoptive parent decides 
not to accept a placement. Immediately upon refusal of the placement, the prospective adoptive 
parent shall return all full disclosure documentation to the person providing full disclosure. A 
prospective adoptive parent shall not disclose any confidential information received during the full 
disclosure process, except as necessary to make a placement decision or to provide information to 
an Indian child's guardian ad litem or attorney or the court. 

G. In an adoption proceeding, prior to the entry of the decree of adoption, the Sher suit consent- 
ing to the adoption or relinquishing parental rights to an agency or the department shall execute 
an affidavit stating whether the parent will permit contact or the disclosure of the parent's iden- 
tity to the adoptee or the adoptee's prospective adoptive parents. 

H. Whoever intentionally and unlawfully releases any information or records. closed to the 
public pursuant to the Indian Family Protection Act or releases or makes other unlawful use of 
records in violation of that act is guilty of a petty misdemeanor and shall be sentenced pursuant to 
the provisions of Section 31-19-1 NMSA 1978. 

I. The department shall promulgate rules for implementing disclosure of records pursuant to 
the Indian Family Protection Act and in compliance with state and federal law and the Children's 
Court Rules. 


History: Laws 2022, ch. 41, § 39. 

Cross references. — For the federal Developmental 
Disabilities Assistance and Bill of Rights Act, see 42 U.S.C. 
§ 6001. 

For the federal Protection and Advocacy for Mentally Ill 
Individuals Act of 1991, see 42 U.S.C. § 10801. 

For the Children's Court Rules, see Rule 10-101 NMRA 
et seq. 

Effective dates. — Laws 2022, ch. 41, § 74 made Laws 
2022, ch. 41, § 39 effective July 1, 2022. 


Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 

Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 
provisions in other sections of New Mexico law or the ap- 
plication of such laws to any person or circumstances is 
held invalid for any reason in a court of competent juris- 
diction, the invalidity does not affect other provisions of 
the Indian Family Protection Act and related laws. 


32A-28-40. Indian Family Protection Act supplemental to other 
provisions of law; conflict of laws. 


A. To the greatest extent possible, the Indian Family Protection Act shall be read as in har- 
mony with the federal Indian Child Welfare Act of 1978. 
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B. The provisions of the Children's Code [Chapter 32A NMSA 1978] are:supplemental'to and 
in harmony with the Indian Family Protection Act. The provisions of the Indian Family: Protec- 
tion Act govern child custody proceedings involving Indian children. To the extent the provisions 
of those acts or any provision of New Mexico state law conflicts with the provisions of the Indian 
Family Protection Act, the provisions of the Indian Family Protection Act shall apply. | 


History: Laws 2022, ch. 41, § 40. + provisions in other sections of New Mexico law or the ap- 


Cross references. — For the federal Indian Child Wel- plication of such laws to any person or circumstances is 
fare Act of 1978, see 25 U.S.C. § 1901. ~~ held invalid for any reason in a court of competent juris- 
Effective dates. — Laws 2022, ch. 41,§ 74 made Laws ~— diction, the invalidity does not affect'other provisions of 


2022, ch. 41, § 40 effective July 1, 2022. .., the Indian Family.Protection Act and related laws. 
Severability. — Laws 2022, ch. 41, § 72 provided that if 
any provision of the Indian Family Protection Act, related 


32A-28-41. Office of tribal affaires creation, | 


The "office of tribal affairs" is created in the department. The office shall be dedicated to ensur- 
ing the department's compliance with and full implementation of the Indian Family Protection 
Act. , 


History: Laws 2022, ch. 41, § 41. provisions in other sections of on Mexico law or the ap- 


Effective dates. — Laws 2022, ch. 41, § 74 made Laws plication of such laws to any person or circumstances is 
2022, ch. 41, § 41 effective July 1; 2022. held invalid for any reason in a court of competent juris- 

Severability. — Laws 2022, ch. 41, § 72 provided that if diction, the invalidity does not affect other provisions of 
any provision of the Indian Family Protection Act, related the Indian Family Protection Act and related laws. 


32A-28-42. Indian child welfare rules. 


The department, through. discussion with the Indian nations, tribes and snahiod of the state, 
shall promulgate rules to implement the. provisions of the Indian Family. Protection Act. The iad- 
ministrative office of the courts shall also discuss with the Indian nations, tribes and pueblos of 
the state the recommendation of court rules for potential adoption by the courts of the state. 


History: Laws 2022, ch. 41, § 42. provisions in other sections of New Mexico law or the ap- 


Effective dates. — Laws 2022, ch. 41, § 74 made Laws plication of such laws to any person or circumstances is 
2022, ch. 41, § 42 effective July 1, 2022. held invalid for any reason in a court of competent juris- 
Severability. — Laws 2022, ch. 41, § 72:provided thatif .. diction, the invalidity does not affect other provisions of 
any provision of the Indian Family Protection Act, related the Indian Family Protection Act and related laws. 
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CHAPTER 33 


Correctional Institutions 


Art. 
1. Corrections Department, 33-1-1 to 33- 1-23. ; 
1A. Correctional Facilities Housing, 33-1A-1 to 33-1A-5 
2. State Correctional Facilities, 33-2-1 to 33-2-51 
2A. Corrections Population Control, 33-2A-1 to 33-2A-8 
3. Jails, 33-3-1 to 33-3-28 
3A. DWI Alternative Facility, 33-3A-1 
8B. County Detention, Facility Reimbursement Act, 33-3B-1.to 33-3B-4 
4. New Mexico Boys' School, Repealed 
5. Girls' Welfare Home, Repealed 
6. Juvenile Detention Homes, 33-6-1 to 33-6- 10. 
7. Prison Industries, Repealed 
8. Corrections Industries, 33-8-1 to 33-8-16 
9. Adult Community Corrections, 33-9-1 to 33-9-10 
9A. Juvenile Community Corrections, 33-9A-1 to 33-9A-6 
10. Native American Counseling, 33-10-1 to 33-10-4 
11. Inmate Literacy, 33-11-1 to 33-11-3 
12. Regional Juvenile Services, Repealed 
13. Inmate Forestry Work Camp, 33-13-1 to 33-13-8 
14, Telecommunications Services, 33-14-1 
15. Privately Operated Correctional Facilities Oversight, 33-15-1 to 33-15-4 
16. Restricted Housing, 33-16-1 to 33-16-7 


ARTICLE 1 


Corrections Department 


Sec. Sec. ~.., 
33-1-1. Short title. 33-1-11. Correctional officer qualifications. 
33-1-2, Definitions. 33-1-12. Corrections department; group life insurance. 
33-1-3, Purpose. 33-1-13 to 33-1-16. Terminated. 
33-1-4. Repealed. 33-1-17. Private contract. 
33-1-4.1. Vulnerable offenders program; prevention of 33-1-18. Funds created. 

., victimization, 33-1-19,. Use of funds... 
33-1-4,2... Restraints on pregnant prisoners, : 33-1-20. Transfers authorized. 
33-1-5. Director of corrections; employment. 33-1-21. Corrections department required to accept and 
38-1-6. Powers and duties of secretary. V3 redispense unused prescriptions; . condi- 
38-1-7. Construction of applicable laws. . tions of acceptance and redispensing. 
83-1-8. Earmarked funds. 33-1-22. Correctional facilities; care coordination. 
33-1-9. Liberal interpretation. 33-1-23. Correctional facilities: breastfeeding and lacta- 
33-1-10.. Correctional officers; employees; acting as peace tion policies. 

officers. 


33-1-1. Short title. 
Sections 33-1-1 through 33-1-9 NMSA 1978 may Be cited as the eoapladhiong Ket, _ 


History: 1953 Comp., § 42-9-1, enacted by Laws parole is vested in the adult parole hearing board and 
1969, ch. 226, § 1; 1971, ch. 221, § 1. ‘.-such powers shall.be exercised by the board in accordance 
with the pertinent provisions of the Probation and Parole 

ANNOTATIONS Act, 31-21-3 NMSA 1978 et seq. and the Corrections Act, 


Power to grant parole vested with adult parole __ 33-1-1 NMSA 1978 et seq. 1970 Op. Atty Gen, No. 70-12. 
hearing board. — The ultimate power to grant or revoke’ ; 
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33-1-2 CORRECTIONAL INSTITUTIONS 33-1-4,2 


33-1-2. Definitions. 


As used in the Corrections Act: 

A. "division" or idepartmenty means the cofrections department; 

B. "director" or "secretary" means the secretary of corrections; 

C. "corrections facility" means any facility or program controlled or operated by the state or 
any of its agencies or departments and supported wholly or in part by state funds for, the correc- 
tional care of persons, including but not limited to: 

(1) the "penitentiary of New Mexico", which consists of the penitentiary at Santa Fe and 
other places in the state designated by the secretary; and 
(2) the parole board to the extent delegated by the Parole Board Act [31-21- 22 through 31- 
21-26 NMSA 1978]; 
D. "commission" means the corrections industries commission; and 
E. "warden" or "superintendent" means the administrative director ofa correctional facility. 


board to the extent delegated by the Parole Board Act; and 
1978, ch. 4, § 1; 1988, ch. 101, § 31; 2005, ch. 23, § 3. changed the definition of commission from the corrections 

The 2005 amendment, effective July 1, 2005, changed commission to mean the corrections industries commis- 
the definition of corrections facility to include the parole sion. 


History: 1953 Comp., § 42-9-2, enacted by Laws 


33-1-3. Purpose. 


It is the purpose of the legislature to create a single, unified corrections department to admin- 
ister all laws and exercise all functions formerly administered and exercised by the penitentiary 
of New Mexico and the state board of probation and parole except to the extent delegated to the 
parole board by the Parole Board Act [81-21-22 through 31-21-26 NMSA 1978]. 


History: 1953 Comp., § 42-9-3, enacted by Laws 
1969, ch. 226, § 8; 1971, ch. 221, § 3; 1975, ch. 194, § 9; 
1977, ch. 257, § 98; 1988, ch. 101, § 32, 


33-1-4. Repealed. 


Repeals. — Laws 2005, ch. 23, § 7 repealed 33-1-4 
NMSA 1978, as enacted by Laws 1969, ch. 226, § 4, relat- 
ing to the corrections division, effective July 1, 2005. For 


provisions of former section, see the 2004 NMSA 1978 on 
NMOneSource.com. ; 


33-1-4.1. Vulnerable offenders program; prevention of victimization. 


A. The corrections department may develop and implement a special program for certain male 
and female offenders who have been identified by the department as being vulnerable offenders 
who, if not provided with a special program, would be vulnerable to victimization by inmates and 
subject to unusual or extraordinary mental or physical harassment, intimidation, harm or injury. 

B. Vulnerability shall be determined by factors such as age, mental health or special education 
needs. If an offender is less than twenty-one years of age, there shall be a rebuttable presumption 
that the offender is vulnerable. A vulnerable offenders program shall not result in the diminution 
of civil rights for vulnerable offenders. ~ 


History: Laws 1993, ch. 77, § 230; 1995, ch. 206, § 46. 
The 1995 amendment, effective July 1, 1995, deleted 
"youthful" following "vulnerable" in the section heading, 


deleted "youthful" preceding "offenders" and made a mi- 
nor stylistic change in Subsection A, and rewrote Subsec- 
tion B, 


33-1-4.2. Restraints on pregnant prisoners. 


A. An adult or juvenile correctional facility, detention center or ice jail shall use the least 
restrictive restraints necessary when the facility has actual or constructive knowledge that an 
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38-1-5 CORRECTIONS DEPARTMENT 33-1-6 


inmate is in the second or third trimester of pregnancy. No restraints of any kind shall be used on 
an inmate who is in labor, delivering her baby or recuperating from the delivery unless there are 
compelling grounds to believe that the inmate presents: 
(1) animmediate and serious threat of harm to herself, staff or others; or 
(2) asubstantial flight risk and cannot be reasonably contained by other means. 
B. If an inmate who is in labor or who is delivering her baby is restrained, only the least re- 
strictive restraints necessary to ensure safety and security shall be used. 


History: Laws 2009, ch. 73, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch, 73 contained no ef- adjournment of the legislature. © 
fective date provision, but, pursuant. to N.M. Const., art. 


33-1-5. Director of corrections; employment. 


The administrative head of the division is the "director of corrections" who shall be employed by 
the secretary of the criminal justice department [secretary of corrections] to serve at the pleasure 
of the secretary of the criminal justice’ department [secretary of corrections], The director shall 
possess a degree from an accredited university and a minimum of five years' experience in the 
corrections field, including supervisory and managerial experience; or a minimum of ten years' 
experience in the corrections field, including a minimum of five years' supervisory and managerial 
experience. He shall receive compensation as provided by law. 


History: 1953 Comp., § 42-9-5, enacted by Laws Laws 1981, ch. 73, § 8 provided that all references in 
1969, ch. 226, § 5; 1971, ch. 221, § 5; 1977, ch. 257, § law to the secretary of criminal justice be construed as 
100, ' references to the secretary of corrections. 

Bracketed material. — The bracketed material was Cross references. — For definition of "division", see 
inserted by the compiler and is not part of the law. 33-1-2A NMSA 1978. 


For appointment of director, see 9-3-5B(10), 9-3-6 NMSA 
1978, 


33-1-6. Powers and duties of secretary. 


The secretary of corrections and criminal rehabilitation [secretary of corrections] shall: 

A. employ administrative, professional and clerical personnel in accordance with the Person- 
nel Act [Chapter 10, Article 9 NMSA 1978] as necessary to carry out the work of the corrections 
and criminal rehabilitation department [corrections department]; — 

B. adopt rules and regulations necessary for administration of the Corrections Act, and enforce 
and administer those so adopted; 

C. collect and compile statistical, social and financial data pertaining to the operation of the 
department and the incidence of crime and delinquency, obtain related reports from the courts, 
law enforcement agencies and other agencies having this information; 

D. cooperate with federal, state and local officials and agencies, public and private, in the fur- 
therance of the purposes of the Corrections Act; . 

E. act as state administrator, or designate a representative to act as state administrator, for 
any interstate correctional compacts where another person is not designated by law to act as ad- 
ministrator; 

F. establish in cooperation with the correctional training academy a mandatory training pro- 
gram for correctional officers and guards as a prerequisite to officer certification; 

G. institute programs for the training and development of professional skills for all personnel 
within the department in conjunction with the education and training division; and 

H. encourage and promote the rehabilitation, education, employment and reintegration into 
society of persons adjudicated delinquents or convicted of a crime and sentenced to a corrections 
facility. 


History: 1953 Comp., § 42-9-6, enacted by Laws Bracketed material. — The bracketed material was 
1969, ch. 226, § 6; 1971, ch. 221, § 6; 1977, ch. 257, § inserted by the compiler and is not part of the law. 
101; 1981, ch. 182, § 1. 
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33-1-7 CORRECTIONAL INSTITUTIONS 


Laws 1981, ch. 73, § 8 provided that all references in law .; 
to the secretary of corrections and criminal rehabilitation _ 


be construed as references to the secretary of corrections. 


33-1-10 


Cross references, — For the prison-based drug reha- 
bilitation program, see 9-3-3,1 NMSA 1978. 


33-1-7. Construction of applicable laws. 


Wherever, under any statute which was administered or enforced prior to July 1, 1969, by the. 
penitentiary of New Mexico board, the state board of probation and parole or by the boards of the 
New Mexico boys' school or the girls' welfare home or by the juvenile probation services division of 
the administrative office of the courts, or by their officers or employees, reference is made to any 
such officers, employees or agencies, the reference shall be construed to mean the corrections divi- 
sion [corrections department], except as powers and duties are designated to the parole board by 


the Parole Board Act [31-21-22 through 31-21-26 NMSA 1978]. 


History: 1953 Comp., § 42-9-9, enacted by Laws 
1969, ch. 226, § 9; 1971, ch. 221, § 9; 1975, ch, 194, § 10; 
1977, ch. 257, § 102. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1981, ch. 73, § 8 provided that all references in 
law to the corrections division be construed as references 
to the corrections department. 


‘ANNOTATIONS 


Power to grant parole vested with adult parole 
hearing board. — The ultimate power to grant or revoke 
parole is vested in the adult parole hearing board and 
such powers shall be exercised by the board in accordance 
with the pertinent provisions of the Probation and Parole 
Act, 31-21-83. NMSA 1978 et seq. and the Corrections Act, 


33-1-1 NMSA 1978 et seq. 1970 Op. Att'y Gen. No, 70-12. 


33-1-8. Earmarked funds. 


Property or funds held in trust or earmarked for use by a specific gocbaeaiany facility shall be 
kept for that use. 


History: 1953 Comp., § 42-9-10, enacted by Laws 
1971, ch. 221, § 10. 

Repeals and reenactments. — Laws 1971, ch. 221, § 
10, repealed 42-9-10, 1953 Comp., relating to transitional “++ 


provisions concerning rules, employees, property, etc., of 
those agencies affected by the Corrections Act, and en- 
acted a new section. 


33-1-9. Liberal interpretation. 
The Corrections Act shall be liberally construed,to carry out its purposes. 


History: 1953 Comp., § 42-9-11, enacted by Laws 
1969, ch. 226, § 11. 


33-1-10. Correctional officers; employees; acting as peace officers. 


A. Correctional officers of the corrections department, or any employee of the corrections de- 
partment who has at the particular time the principal duty to hold in custody or supervise any 
person accused or convicted of a criminal offense or placed in the legal custody or supervision of 
the corrections department, shall have the power of a peace officer with respect to arrests and en- 
forcement of laws when on the premises of a New Mexico correctional facility or while transporting 
a person committed to or under the supervision of the corrections department; when supervising 
any person committed to or under the supervision of the corrections department anywhere within 
the state; or when engaged in any effort to pursue or apprehend any such person. No correctional 
officer or other employee of the corrections department shall be convicted or held liable for any act 
performed pursuant to this section if'a . peace officer could lawfully have performed the same act in 
the same circumstances. 

B. Crimes against a correctional officer or an employee of the corrections department while in 
the lawful discharge of duties which confer peace officer status pursuant to this section shall be 
deemed the same crimes and shall bear the same penalties as crimes against a peace officer. 
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33-1-11 CORRECTIONS DEPARTMENT 33-1-12 


C. As used in this section, "supervising" includes the performance of the following official du- 
ties by probation and parole officers of the corrections department: 
(1). field investigations; 
(2) surveillance; 
(3) searches and seizures conducted alone or in cooperation with a state or local law en- 
forcement agency; and 
(4) security during the course of a probation or parole revocation hearing or proceeding or 
any other hearing or appearance required by law. 
D. The provisions of Section 31-1-10 NMSA 1978 [83-1-10 NMSA 1978] shall apply to all pend- 
ing applications and pending cases, 


History: 1953 Comp., § 42-9-12, enacted by Laws Legislature intended its reference to "enforce- 
1973, ch. 119, § 1; 1977, ch. 257, § 103; 1984, ch. 18, § 1; ment of laws" in 33-3-28A NMSA 1978 and Subsection 
1986, ch. 35, § 1; 1987, ch. 210, § 1. A of this section to apply to the duty of corrections officers 

Bracketed material. — The bracketed material was to maintain order in a correctional facility. State v. Young, 
inserted by the compiler and is not part of the law. As 2004-NMSC-015, 135 N.M. 458, 90 P.3d 477. 
there is no 31-1-10 NMSA 1978, the apparent intended Prison guards in the department of corrections 
reference is 33-1-10 NMSA 1978 (this section). are not law enforcement officers for purposes of 41-4- 

Cross references, — For when wounding or killing 3D NMSA 1978, because: (1) the principal duties of prison 
of penitentiary prisoner is justified, see 33-2-30, 38-2-31 guards are to hold in custody persons who have already 
NMSA 1978. been convicted rather than merely accused of a criminal 

For crimes against a peace officer, see Chapter 30, Ar- offense;(2) maintenance of public order relates to a public 
ticle 22 NMSA 1978. not a penitentiary setting; and (3) although prison guards 

may have the supplemental power to arrest pursuant to 
ANNOTATIONS the guidelines of this section, their principal statutory du- 


Legislative intent. — Section 31-20A-5A NMSA ties are those set forth in 33-2-15 NMSA 1978. Callaway 
1978 concerns a penalty for a crime against a peace of- v. N.M, Dep't of Corr, 1994-NMCA-049, 117 N.M. 637, 875 


ficer, and therefore, this section and 33-3-28 NMSA 1978 P.2d 393, cert. denied, 118 N.M. 90, 879 P.2d 91. 
serve as powerful indicators of the legislature's intent in Juvenile correctional officer is a peace officer for 


31-20A-5A ‘NMSA 1978, State v. Young, 2004-NMSC-015 purposes of the battery on a peace officer statute, despite 
135 N.M. 458. 90 P.3d 477. e the fact that JCOs are no longer under the control of the 
"Peace officer" in 31-20A-5A NMSA 1978 includes New Mexico corrections department. State v. Gutierrez, 


jailers and corrections officers while they are engaged 19938-NMCA-058, 115 N.M. 551, 854 P.2d 878, cert. denied, 


in the duties for which the legislature designated them to 115 N.M, 545, 854 P.2d 872. 
be peace officers as in 33-3-28 NMSA 1978 and this section, 
State v. Young, 2004-NMSC-015, 135 N.M. 458, 90 P.3d 477, 


33-1-11. Correctional officer qualifications. 


- Members of the corrections department correctional officer force, excluding correctional special- 

ists, shall: | 

A. at the time of their appointment, be citizens of the United States; 

B. at the time of their appointment, have reached age of majority; 

C. have at least a high school education or its.equivalent; 

D.\. be of good moral character and not have been convicted of a felony or any infamous ¢ crime in 
- the courts of this or any other state or in the federal courts; and 
EK. successfully pass any physical and aptitude examination the department may require. 


History: Laws 1981, ch. 132, § 2; 1986, ch. 40, § 1. 


33-1-12. Corrections department; group life insurance. 


Notwithstanding the provisions of Section 10-7-4 NMSA 1978 and in addition to all other ben- 
efits provided adult correctional officers and correctional officer specialists, the corrections depart- 
ment shall provide life insurance coverage in the amount of twenty-five thousand dollars ($25,000) 
for each adult correctional officer and correctional officer specialist to be paid to his designated 
beneficiary. The coverage shall include double indemnity provisions for death incurred in the line 
of duty. The coverage shall be provided by a group term insurance policy, the premium for which 
shall be paid out of state funds appropriated to the department. 
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33-1-13 


History: Laws 1981, ch. 311, § 1; 1990, ch. 29, § 2. 

Cross references. — For group insurance by state de- 
partments and institutions and all political subdivisions 
of the state, see 10-7-4 NMSA 1978, 


The 1990 amendment, effective May 16, 1990, sub- © 
stituted "corrections department" for "corrections and 


33-1-138 to 33-1-16. Terminated. 


Terminations. — Laws 1981,.ch. 339, §§ 1 to 4 (88-1- 
13 to 33-1-16 NMSA 1978), which related to the correc- 
tions personnel board within the corrections and criminal 
rehabilitation department (now corrections department), 
are terminated by virtue of § 4 of that act (83-1-16 NMSA 


CORRECTIONAL INSTITUTIONS 


33-1-17 


criminal rehabilitation department’ in the catchline and 
the first sentence, deleted "and juvenile correctional of- 
ficers" following "specialists" and "specialist" in the first 
sentence, deleted "corrections and criminal rehabilitation" 
preceding "department" at the end of the third sentence, 
and made minor stylistic changes. 


board would terminate, on December 31, 1982, unless oth- 
erwise extended, and that employees of the department 
would thereafter be covered: by the Personnel Act unless 
excluded from coverage under 10-9-4 NMSA 1978. See 10- 


9-1 NMSA 1978 et seq. 
1978) which provided that the corrections personnel 


33-1-17. Private contract. 


A. The corrections department may contract for the operation of any adult female facility or for 
housing adult female inmates in a private facility with a person or entity in the business of Pra 
ing correctional or jail services to government entities. 

B: The corrections department may contract with a person or entity in the business’ of provid 
ing correctional or jail services to government entities for: 

(1) a correctional facility in Guadalupe county of not less than five hundred aed and not 
more than two thousand two hundred beds; 

(2) a correctional facility in Lea, Chaves or Santa Fe county of not less than one e thousand 
two hundred and not more than two thousand two hundred beds; 

(3) design and construction of a support services building, a laundry and an infirmary at 
the penitentiary of New Mexico in Santa Fe; or 

(4) construction of a public facility to house a special incarceration Aisi i PSUREAR, for 
adult male and adult female felony offenders. 

C. The authorization in Subsection B of this section for a correctional facility in Giindalupe 
county and a correctional facility in Lea, Chaves or Santa Fe county is contingent upon construc- 
tion of both facilities, so that one of the facilities shall not be constructed unless both of the facili- 
ties are constructed, as nearly as practicable, simultaneously... 

D. The corrections department shall solicit proposals and award any contract under this sec- 
tion in accordance with the provisions of the Procurement Code [13-1-28 through 13-1-199 NMSA 
1978]. The contract shall include such terms and conditions as the corrections department may 
require after consultation with the general services department; siden that the terms and con- 
ditions shall include provisions: 

(1) setting forth comprehensive standards for conditions of incarceration; 

(2) that the contractor assumes all we ineey:4 caused by or arising out of all aspects of the 
provision or operation of the facility; 

(8) for liability insurance or other proof of financial responsibility acceptable to the ee aes 
services department covering the contractor and its officers, employees and agents in an amount 
sufficient to cover all liability caused by or arising out of all aspects of the provision or operation 
of the facility; 

(4) for termination for cause upon ninety days' notice to the contractor for failure to meet 
contract provisions when such failure seriously affects the availability or operation of the facility; 

(5) that venue for the enforcement of the contract shall be in the district court for Rents 
Fe county; 

(6), . that continuation of the contract is subject to the availability of farnidas and 

(7).. that compliance with the contract shall be,monitored. by the carreetians ae ae 
and the contract may be terminated for noncompliance. 

E,. When the contractor begins operation of a facility for which bir ae hes etn aeeraion | is, 
authorized, the contractor's employees performing the functions of correctional officers shall be 
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33-1-18 CORRECTIONS DEPARTMENT 33-1-18 


deemed correctional officers for the purposes of Sections 33-1-10 and 38-1-11 NMSA 1978 but for 
no other purpose of state law, unless specifically stated. 

F, Any contract awarded pursuant to this section may include terms to provide for the renova- 
tion of the facility or for the construction of new buildings: Work performed pursuant to such terms 
and conditions shall not be considered ‘a capital project or a state public works project as defined in 
Section 13-1-91 NMSA 1978 nor shall it be subject to the requirements of Section 13-1-150 NMSA 
1978, review by the staff architect of the facilities management division of the general ‘services 
department or regulation by the director of that division purstiant to Section 15-3B-6 NMSA 1978. 

G.Any contract entered into by the corrections department with a private coritractor to oper- 
ate an existing facility shall include a provision securing the right of all persons erfiployed by that 
facility prior to the effective date of that contract to be employed by that contractor in any position 
for which they qualify before that penton is offered to any person not aaah by that facility 
prior to that date. 


History: Laws 1985, ch. 149, § 1;:1988, ch. 79, § 1; ° ' The 1990 amendment, effective May 16, 1990, added 


1990, ch. 51, § 2; 1995, ch, 215, § 3; 2013, ch. 115, § 28... .. present Subsection B; designated former Subsection A, be- 
The 2013 amendment, effective June 14, 2013, ginning with the second sentence, as Subsection C; redes- 
changed the name of the property control division of the ignated former Subsections B to D as present Subsections 
general services department to the facilities management D to F; substituted "any contract under this section" for 
division; in Subsection F, deleted "property control" and "the contract in" near the beginning of present Subsec- 
added "facilities management" before "division", and in tion C; and substituted "this section" for "Section 33-1-17 
the second sentence, after "considered a capital project", NMSA 1978" in the first sentence of present Subsection E. 
deleted "as defined in Section 15-3-23.8 NMSA 1978", 
after "Section 13-1-150 NMSA 1978", deleted "or, of the ) __, ANNOTATIONS 


Capital Program Act", and after ' ‘general services depart- 
ment", deleted "pursuant to Section 15-3-20 NMSA 1978". compliance with training requirements in order for 
The 1995 amendment, effective June 16, 1995, rewrote |» the independent contrainte tap oles to be considered a 
Subsection B which read "The corrections department may peace officer, State v. Young, 2004-NMSC-015, 135 N.M. 
contract for the construction of a private facility to house 458, 90 P.3d 477. ; 
a special incarceration alternative program for adult male Employee of corrections contractor bot "public 
and adult female felony offenders with a person or entity | employee". — The employee of an independent correc- 
in the business of providing correctional or jail services to tions contractor is not a "public employee" immune'from 
government entities"; added Subsection C; redesignated tort liability under the New Mexico.Tort Claims Act, 41- 


This section does not require individual officer 


former Subsections C through F as Subsections D through 4-1 NMSA 1978 et seq. Giron v. Corr. Corp. of Am., 14 F. 
G; in Subsection D, substituted "or operation" for "and oper- Supp. 2d 1245 (D.N.M. 1998). ; 
ation" near the end of Paragraphs (2) and (3) and inserted Law reviews, —-For note and commenit;."The Conati- 
"availability or" near the end of Paragraph (4); substituted tutionality of Faith-Based Prison Programs: A Real World 
"a facility for which private contractor operation is autho- Analysis Based in New Mexico," see 37 N.M. L. Rev. 487 
rized" for "the facility" in Subsection E; and substituted (2007). 1 


"publie works project" for "capital project" in Subsection F, 


33-1-18. Funds created. 


There are created in the state treasury special funds to be known as the "corrections depart- 
ment building fund", the "Guadalupe county prison fund" and the "New Mexico prison fund". The 
funds shall consist of money appropriated by the legislature, from year to year, from the income of 
the permanent fund and. land income of which the penitentiary of New Mexico.is the beneficiary 
and any other revenues that are appropriated to the funds, other than revenues derived, from 
property taxes or general fund revenues. Income from investment of each special fund created by 
this section’shall be credited to that fund. : . 


History: Laws 1990 (1st S.S.), ch. 5, § 1; 1995, ch, 214, Appropriations. — Laws 1998 (1st S.S.), ch. 8, § 1, 


§1. effective May 11, 1998, appropriated $4,400,000 of the 

The 1995 amendment, effective April 7, 1995, sub- distribution of the land grant permanent funds of which 
stituted "Funds" for "Fund" in the section heading; re- the penitentiary of New Mexico was the beneficiary to the 
wrote the first sentence which read "There is created in corrections department for expenditure in fiscal year 1999 
the state treasury a special fund to be known as the 'cor- for operations of the penitentiary of’New Mexico, contin- 
rections department building fund"; substituted "The gent upon the corrections department negotiating and en- 
funds" for "The fund" at the beginning of the second sen- © _—' tering’ into a contract or an amendment to the contract 
tence and added the language beginning "and any other with Wackenhut, whereby the-parties agree that in addi- 
revenues" at the end thereof; and rewrote the third sen- tion to programs already contracted for, a prison indus- 
tence which read "No other funds of the state shall be tries program, a three hundred-bed therapeutic substance 
deposited or paid into the corrections department build- abuse program and family visitation as provided statuto- 
ingfund". rily shall be provided. 
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33-1-19. Use of funds. 


A. The funds created in or pursuant to Section 33-1-18 NMSA 1978 shall be used by the cor- 
rections department or the board of finance for the purpose of acquiring, designing, constructing 
or equipping, by lease or lease-purchase, or by financing the ownership by the corrections depart- 
ment through the issuance of bonds or other obligations by. the corrections '|department,or the 
board of finance, or other means, a corrections department central. office complex, a.personnel 
training academy, a special incarceration alternative facility, correctional facilities or any com- 
bination of these facilities, and for paying the expenses relating to the lease, lease-purchase or 
financing of these facilities. Before any of the funds created in Section 33-1-18 NMSA 1978 may be 
used for any such purpose, the state board of finance shall approve the proposed facility and the 
proposed use of the funds. 

B. The funds created in or pursuant to Section 33- e 18 NMSA 1978 shall be used so that avail- 
able appropriations are devoted to the following projects: 

(1) payment for the corrections department central office complex; 

(2) acorrectional facility in Guadalupe county of not less than five hundred fifty and not 
more than two thousand two hundred beds; 

(3) acorrectional facility in Lea, Chaves or Santa Fe county of not less than one thousand 
two hundred and not more than two thousand two hundred beds; and 

(4) design and construction of a support services building, a laundry and an infirmary at 
the penitentiary of New Mexico in Santa Fe. 

C. The use of funds designated in Subsection B of’this section for a correctional facility . in 
Guadalupe county and a correctional facility in Lea, Chaves or Santa Fe county is contingent upon 
construction of both facilities, so that one of the facilities shall not be constructed unless: both’of 
the facilities are constructed, as nearly as possible, simultaneously. 

D. Any balance at the end of any fiscal year in the special funds created in Section 33-1-18 
NMSA 1978 that are not needed to pay leases, loans, bonds or other financing instruments in that 
fiscal year may be appropriated by the legislature for expenditure in succeeding fiscal years ra the 
corrections department for corrections purposes. 


History: Laws 1990 (1st S.S.), ch. 5, § 2; 1995, ch. 43, 
§ 1; 1995, ch. 215, § 4. 

The 1995 amendments. — Laws 1995, ch. 215, § 4, ef- 
fective June 16, 1995, and approved April 6, 1995, substi- 
tuted "funds" for "fund" in the section heading, designated 
the existing language as Subsection A, rewrote Subsection 
A, and added Subsections B, C and D. 

This section was also amended by Laws 1995, ch. 43, 
§ 1, effective June 16, 1995, and approved April 5, 1995, 


33-1-20. Transfers authorized. 


which inserted "loan, issuance of bonds" and "a peniten- 
tiary, a prison" and deleted the former second sentence, 
which read "No other funds from any source whatsoever 
shall be used for the acquisition of such facilities". The 
section was set out as amended by Laws 1996, ch. 215, § 4. 
See 12-1-8 NMSA 1978, 


Division transfers are specifically authorized for the administrative services division and the 
personnel and training division of the corrections department for purposes necessitated ‘by the 
provisions of Sections 1 and 2 [33-1-18 and 33-1-19 NMSA 1978] of this act. Such transfers shall 
not be restricted by the four-percent limitation on division transfers as set forth in Section 3 of 
Chapter 131 of Laws 1990 of the second regular session of the thirty-ninth legislature. 


History: Laws 1990 (1st S.S,), ch. 5, § 3. 
33- 1- 21. Corrections department required to accept and redispense 


unused prescriptions; conditions of BeGEDHHCR S sShuth 
redispensing. 


A. Apharmacy operated by the corrections department or under contract with the depivenant 
shall accept for the purpose of redispensing a prescription drug that has been dispensed and has 
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left the control of the pharmacist if the prescription drug is being returned by a corrections facility 
that has a registered professional nurse or a licensed practical nurse who is responsible for the 
security, handling and administration of prescription drugs within that corrections facility and if 
all of the following conditions are met: 

(1) the pharmacist is satisfied that the conditions under which the prescription drug has 
been delivered, stored and handled before and during its return were such as to prevent damage, 
deterioration or contamination that would adversely affect the identity, strength, quality, purity, 
stability, integrity or effectiveness of the prescription drug; 

(2) the pharmacist is satisfied that the prescription drug did not leave the control of the 
registered professional nurse or licensed practical nurse responsible for the security, handling 
and administration of that prescription drug and that the prescription drug did not come into the 
physical possession of the individual for whom it was prescribed; 

(3) the pharmacist is satisfied that the labeling and packaging of the precenntan drug 
are accurate, have not been altered, defaced or tampered with and include the identity, strength, 
expiration date and lot number of the prescription drug; and 

(4) the prescription drug was dispensed in a unit-dose package or unit-of-issue package. 

B. A pharmacy operated by the corrections department or under contract with the department 
shall not accept for return prescription drugs as provided pursuant to this section until the pharma- 
cist in charge develops a written set of protocols for accepting, returning to stock, repackaging, label- 
ing and redispensing prescription drugs. The written protocols shall.be maintained on the premises 
of any pharmacy dispensing prescriptions for the department and shall be readily accessible to each 
pharmacist on duty. The written protocols shall include, at a minimum, each of the following: 

~ (1) methods for ensuring that damage, deterioration or contamination has not occurred 
during the delivery, handling, storage or return of the prescription drugs such that it would ad- 
versely affect the identity, strength, quality, purity, stability, integrity or effectiveness of the pre- 
scription drugs or otherwise render the drugs unfit for distribution; 

(2) methods for accepting, returning to stock, repackaging, labeling and redispensing the 
prescription drugs returned pursuant to this section; and 

(3) a uniform system of recording and tracking prescription drugs that are returned to 
stock, repackaged, labeled and redistributed pursuant to this section. 

C. Ifthe condition of a prescription drug and its package meets the standards set forth in Sub- 
section B of this section, a prescription drug shall be returned to stock and redistributed as follows: 

(1) a prescription drug that was originally dispensed in the manufacturer's unit-dose 
package or unit-of-issue package that is returned in that same package may be returned to stock, 
repackaged and redispensed as needed; and 

(2) aprescription drug that is repackaged into a unit-dose package or a unit-of-issue pack- 
age by the pharmacy, dispensed and returned to that pharmacy in that unit-dose package or unit- 
of-issue package may be returned to stock, but it shall not be repackaged. A unit-dose package or 
unit-of-issue package prepared by the pharmacist and returned to stock shall only be redispensed 
in that same unit-dose package or unit-of-issue package and shall only be redispensed once. A 
pharmacist shall not add unit-dose package drugs to a partially used unit- of-issue package. 

D. This section does not apply to any of the following: 

(1) acontrolled substance; 

(2) aprescription drug that is dispensed as part of a customized patient medication pack- 
age; 

(3) a prescription drug that is not dispensed as a unit-dose package or a unit- of-issue 
package; or 

(4) a prescription drug that is not properly labeled with the identity, strength, lot number 
and expiration date. 

E. As used in this section: 

(1) “customized patient medication package" means a package that is prepared by a phar- 
macist for a specific patient and that contains two or more prescribed solid oral dosage forms; 

(2) "repackaging" means the process by which the pharmacy prepares a prescription it ac- 
cepts pursuant to this section in a unit-dose package, unit-of-issue package or customized patient 
medication package for immediate dispensing in accordance with a current prescription; 
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(3) "corrections facility" means any facility or program controlled or operated by the state 
or any of its agencies or departments and supported wholly or in part: by state funds for the cor- 
rectional care of persons, including but not limited to: 

(a) the "penitentiary of New Mexico", which re of the panitagkieng at Santa Fe 
and other places in the state designated by the secedteiny, of corrections; and 
| (b) the parole board to the extent delegated by the Parole Board Act [31- a1. 22 et 
31-21-26 NMSA 1978]; 

(4) "“unit-dose package" means a package that contains a rsingle: die drug with the name, 
strength, control number and expiration date of that drug:on the label; and © 

(5) "unit-of-issue package" means a package that provides multiple doses of the same 
drug, but each drug is witaeey ear separated and inelndes the name, lot number and expiration 
date of the drug. 


History: Laws 2009, ch. 236,§1. | IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 236 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. . 


33-1-22. Correctional facilities; care coordination. 


A. Acorrectional facility shall ensure that each inmate of that correctional facility is screened 
for mental illness and for habitual substance abuse within thirty days of incarceration in that 
facility. 

B. Acorrectional facility shall offer a qnalfvitg inmate the opportunity to enroll in medicaid i in 
accordance with the provisions of Section 27-2-12.22 NMSA 1978. 

C. To the extent allowed by federal law or waiver agreement, care coordinators employed by 
medicaid managed care organizations shall link inmates who are enrolled in.a medicaid managed 
care program to care coordination prior to the inmates’ release. 

D. The human services department shall provide information to correctional facilities seeking 
medicaid care coordination for qualifying inmates. 

EK. As used 1 in this section: 

(1) "care coordination" means an assessment for health risks and 1 creation of a plan of 
care to address an individual's comprehensive health needs, including access to physical health 
care and mental health services; substance use disorder treatment; and transportation services; 

(2) "correctional facility" means a: 

(a) state correctional facility; 

(b) privately operated correctional facility; 

(c) county jail; 

(d) privately operated jail; 

(e), detention facility that is operated under the authority of the children, youth and 
families department and that holds the individual pending a court hearing; or _. 

(f) facility that is operated under the authority of the children, youth and families de- 
partment and that provides for the care and rehabilitation of an individual who is under eighteen 
years of age and who has committed an act that would be designated as a crime under the law if 
committed by an individual who is eighteen years of age or older; 

(3) "medicaid" means the joint federal-state health coverage program rceanhant to Title 19 
or Title 21 of the federal Social Security Act and rules promulgated pursuant to that act; and 

(4) "qualifying inmate" means an inmate who has been identified as currently having a 
mental illness or a substance use disorder, either through the screening provided pursuant to the 
provisions of Subsection A of this section or as evidenced in the inmate's medical record. 


History: Laws 2018, ch. 74, § 2. Effective dates, — Laws 2018, ch. 74, § 57 made Laws 
Cross references. — For Titles 19 and 21 of the fed- 2018, ch. 74, § 2 effective July 1, 2018. 

eral Social Security Act, see 42 U.S.C, § 1396 et seq., and iB31 rsa é ik: 

42 U.S.C, § 1897 et seq., respectively. 
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33-1-23. Correctional facilities; breastfeeding and lactation policies. 


A. By January 1, 2020, every correctional facility that houses female inmates shall develop and 
implement a inesateding and lactation policy for lactating female inmates that is based on cur- 
rent accepted best practices, The policy shall include provisions for: 

(1) human milk expression with access to an electric breast pump, milk storage and trans- 
port or disposal; 

(2) continuation of medication-assisted addiction treatment; 

(3) breastfeeding in county and municipal detention facilities that can accommodate skin- 
to-skin contact visits and in all facilities operated by the corrections department and children, 
youth and families department; and 

(4) medically appropriate support and care related to cessation of lactation or weaning if 
preferred by the lactating inmate. 

B. For purposes of this section, "correctional facility" means a jail, prison or other detention 
facility, whether operated by a government or private contractor, that is used for the confinement 
of adult or juvenile persons who are charged with or convicted of.a violation of a law or ordinance. 


History: Laws 2019, ch. 71,81, ; 
Effective dates. — Laws 2019, ch. 71 contained no ef: 
fective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 1A 


Correctional Facilities Housing 


IV, § 23, was effective June 14, 2019, 90 days after the 
adjournment of the legislature. 


Sec. 

33-1A-1. Lease of real property for correctional facility 
housing. 

33-1A-2. Long-term lease of correctional facility housing 
by facilities management division; sub- 
lease to correctional officers and others. 


Sec. 

33-1A-3. Long-term correctional facility housing lease 
suspense fund established. 

33-1A-4, Lease terms. 

33-1A-5. Board of finance approval. 


33-1A-1. Lease of real property for correctional facility housing. 


The facilities management division of the general services department is authorized to lease a 
portion of the real property of the state on which a correctional facility is located, but not to include 
Grants, New Mexico, for a period not to exceed twenty-five years, to a private entity in consider- 
ation for the construction on the real property of low-rent housing units for correctional officers 
of the corrections department, their families and such other corrections department personnel or 
other state employees as the secretary of corrections may designate; provided the low-rent housing 
units are rented only to state employees. 


History: Laws 1983, ch. 186, § 1; 2013, ch. 115, § 24. 
The 2013 amendment, effective June 14, 2013, 
changed the name of the property control division of the 
general services department to the facilities management 
division; deleted "property control" and added "facilities 


finance and administration" to "general services depart- 
ment"; after "correctional officers of the", added "correc- 
tions", after "families and such other", added "correc- 
tions"; after "low-rent housing units", changed "shall not 
be rented to non-state employees" to "are rented only to 


management" before "division", changed "department of state employees". 


33-1A-2. Long-term lease of correctional facility housing by facilities 
management division; sublease to correctional officers and 
others. 


In connection with and as part of the real property lease authorized in Section 33-1A-1 NMSA 
1978, the facilities management division of the general services department is authorized to ne- 
gotiate and execute a long-term lease, for a period not to exceed twenty-five years, of the low-rent 
housing units constructed pursuant to Chapter 33, Article 1A NMSA 1978 and to sublease them 
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‘CORRECTIONAL INSTITUTIONS 


33-1A-5 


to correctional. officers of the corrections department, their families and such.other department 
personnel or other state employees as the secretareey pi corrections paay designate. 


History: Laws 1988, ch. 186, § 2; 2013, ch. 115, § 25. 
The 2018 amendment, effective June  14,,. 2013, 
changed the name of the property control division of the 
general services department to the facilities management 


added "facilities management"; deleted "property control" 


_and added "facilities management" before "division"; af- 


ter "division", added "of the general services department"; 
and after "correctional officers of the", re thn age os 


division; in the catchline, deleted "property control" and 


33-1A-3. ‘Long-term correctional facility housing lease suspense fund 
established. | 


The facilities management division of the general services department shall establish a sched- 
ule of sublease rental fees for the low-rent housing units constructed pursuant to Chapter 33, 
Article 1A NMSA 1978. Sublease rental fee payments shall be paid to the general services depart- 
ment and deposited in the "long-term correctional facility housing lease suspense fund", hereby 
established, which shall be administered by the secretary of general services or the secretary's 
designee. Payments shall be made from the long-term correctional facility housing lease suspense 
fund to satisfy the long-term correctional facility housing lease terms, including rent, maintenance 
and replacement costs, insurance, management fees, taxes and all applicable costs. No other fund 
shall be liable for or available to satisfy the long-term correctional facility housing lease autho- 
rized in Chapter 33, Article 1A NMSA 1978. 


History: Laws 1983, ch. 186, § 3; 2013, ch. 115, § 26. 
The 2018 amendment, effective June 14, 2013) 
changed the name of the property control division of the 
general services department to the facilities management 
division; in the first sentence, deleted "property control" 


"division", added "of the general services department"; and 
in the second sentence, changed “department of finance 
and administration" to "general services department"; 
and after "administered by the secretary of", deleted "fi- 
nance and administration" and added "general services". 


and added "facilities management" before "division"; after 


33-1A-4. Lease terms. 


A. Upon expiration of the long-term housing lease, the low-rent housing units constructed pur- 
suant to Chapter 33, Article 1A NMSA 1978 shall become the exclusive property of the state, free 
of any encumbrances of any kind arising from the construction or leasing of the housing units... 

B, The low-rent housing units constructed pursuant to Chapter 33, Article 1A NMSA 1978 
shall conform to all applicable building codes, and the plans and specifications for the housing 
units shall be approved by the facilities management division of the general services department 
prior to commencement of construction. 

C. The state shall be indemnified against any judgment awarding monetary damages due to 
the construction or safety of the low-rent housing units constructed pursuant to Chapter 33, Ar- 
ticle 1A NMSA 1978. | 


division; in Subsection B, deleted "property control" and 
added "facilities management" before "division"; and after. 
"division", added "of the,general services department". .., 


History: Laws 1983, ch. 186, § 4; 2013, ch. 115, § 27. 
The 2013 amendment, effective June 14, 2013, 
changed the name of the property contro] division of the 
general services department to the facilities management 


33-1A-5. Board of Fain oe approval. 


No lease of low-rent housing units constructed narayant to Chanter 33, ‘Alea 1A NMSA 1978 
shall be binding against the facilities management division of the general services department 
until it has been approved by the state board of finance. 


general services department to ins fariliticn. management 
division. 


History: Laws 1983, ch. 186, § 5; 2013, ch. 115, § 28. 
The 2013 amendment, effective June 14, 2013, 
changed the name of the property control division of the 
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STATE CORRECTIONAL FACILITIES 


33-2-1 


ARTICLE 2° 


State Correctional Facilities 


. Adoption of rules. 

. Present penitentiary identified as one referred to 
in constitution as a beneficiary; rights and 
titles. 

. Previous matters, unimpaired. : 

. Transfer of title to new corporation. — 

. Disposition of unneeded property. 

. Improvements in penitentiary; labor by convicts. 

.. Penitentiary; conflict of interest; penalties], 

: Accepting compensation ‘from contractor; aiding 

escape of prisoner; penalties. 

9... Corrections department; contracts; gifts; penalties. 

-10. Penitentiary; rules and regulations. 

-11. Corrections department powers; complaints. 

-12. Visitors. 

-12.1. Corrections; family visits, 

-13. Physician, physician assistant, advanced prac- 
tice registered nurse or certified nurse- 
midwife working within that person's 
scope of practice; rules; prisoner's disabil- 
ity; records. 

Penitentiary; fire. 

Penitentiary; duties. ' 

Record on admission of prisoner; physical data; 
improvement or deterioration record. 

Id.; accounts; paying over funds. 

33-2-18: Id.; collection and disbursement of funds. 

33-2-19. What convicts to be confined. 

33-2-20 to 33-2-25. Repealed. 

33-2-26. Payment of prisoners for services, 

33-2-27, 33-2-28. Repealed. 

33-2-29. Penitentiary; disease. 


33-2-14. 
33-2-15, 
33-2-16. 


33-2-17. 


33-2-1. Adoption of rules. 


__33-2-80, 


, 83-2-82. 
eae0-85; 


Sec. 

Enforcing commands to prisoners; when wound- 

ing or killing justified. 

Suppressing disorder; escape and arrest; when 
wounding or killing justified. 

Penitentiary; record of misconduct, 

Repealed, 

Eligibility for earned meritorious deductions. ~ 

Application of law to convicts in penitentiary; 
relation back; escapers and revolters ex- 
cepted. 

Forfeiture of earned meritorious deductions. 

Restoration of forfeited meritorious deductions. 

Computation of term, 

Separate sentences construed as cumulative. 

Imprisonment for nonpayment of fine or costs 
attached to prison sentence; maximum. 

33-2-41, 33-2-42. Repealed. 

33-2-43. Penitentiary inmate-release program; establish- 
ment. 

Inmate-release program; standards for partici- 
pation. 

Inmate-release program; visitation privileges. 

Inmate-release program; escape. 

Inmate-release program; conditions of employ- 
ment. 

Repealed. 

Applicability [of Laws 1988, Chapter 78]. 

Pilot minimum security inmate work crew pro- 
gram created; purpose; administration of 
program. 

Discharge; opioid use disorder; opioid overdose 
education; naloxone. 


83-2-31, 


33-2-34, 
33-2-35, 


33-2-36. 
33-2-37. 
33-2-38, 
33-2-39, 
33-2-40. 


33-2-44, 


33-2-45. 
33-2-46, 
33-2-47. 


33-2-48, 


33-2-49. 
33-2-50. 


33-2-51. 


The corrections division [corrections department] shall adopt such rules concerning all prison- 
ers committed to the penitentiary as shall best accomplish their confinement and rehabilitation. 


History: 1953, Comp., § 42-1-1.1, enacted by Laws 
1955, ch. 149, § 1; 1977, ch. 257, § 62. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws. 1980, ch. 150, §.3, renamed the former criminal 
justice department as the corrections and criminal reha- 
bilitation department and renamed the former corrections 
division within that department as the adult institutions 
division. 

Laws 1981, ch. 73, § 3 and Laws 1981, ch. 127, § 16 re- 
named the former corrections and criminal rehabilitation 
department as the corrections department and retained 
the adult institutions division. 

Laws 1981, ch, 73, § 4, provided that the chief officer of 
the corrections department shall be the secretary of cor- 
rections, See 9-3-4 NMSA 1978... 

Laws 1981, ch. 73, § 8, provided that, as of March 31, 
1981, all references to the corrections division of the 
criminal justice department or the corrections and crim- 
inal rehabilitation department shall be construed to be 
references to the corrections department. The functions 
formerly performed by the corrections division are now 
performed by various divisions of the corrections de- 
partment. See 9-3-3 NMSA 1978 and compiler's notes 
thereto. 
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ANNOTATIONS 


No power to authorize cash awards to employees. 
— The board of penitentiary commissioners (now correc- 
tions department) does not have authority to itself autho- 
rize, or to delegate to the superintendent (now secretary of 
corrections) the power to authorize, meritorious awards to 
employees by way of cash benefits. 1957-58 Op. Att'y Gen. 
No. 57-21. 

No power to authorize dhih awards to inmates of 
penitentiary. — The board of penitentiary commissioners 
(now corrections department) does not have authority, nor 
may it delegate to the superintendent (now secretary of cor- 
rections) the power, to authorize cash awards to inmates of 
the penitentiary for exceptionally outstanding acts of bene- 
fit to other inmates, employees of the penitentiary, or of gen- 
eral benefit to the state. 1957-58 Op. Att'y Gen. No, 57-21. 

Law reviews. — For note and comment, "The Consti- 
tutionality of Faith-Based Prison Programs: A Real World 
Analysis Based in New Mexico", see 37'N.M. L. Rev. 487 
(2007). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — State 
regulation of conjugal or overnight familial visits in penal 
or correctional institutions, 29 A.L.R.4th 1216. 
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Validity and construction of prison regulation of in- * Validity, construction, and application of state statute 
mates' possession of personal property, 66 A.L.R.4th 800. requiring inmate to reimburse government for expense of 
State prisoner's right to personally appear at civil trial incarceration, 13 A.L.R.5th 872, 
to which he is a party - state court cases, 82 A.L.R.4th 1063. - _Constitutional right of prisoners to abortion services 


and facilities - federal cases, 90 A.L.R. Fed. 683. 


33-2-2. [Present penitentiary identified as one referred to in 
constitution as a beneficiary; rights and titles. ] 


The penitentiary of New Mexico as herein established as a body politic and corporate, is hereby 
declared to be the same institution enumerated in Section 1 of Article XIV of the constitution of 
New Mexico, and the same institution which is one of the beneficiaries of the lands donated by 
the United States government to the state of New Mexico in trust for said institution, and as such 
body politic and corporate is hereby vested with the absolute legal right and title to all real estate, 
personal property and other assets and things of value heretofore held, used and operated by the 
board of commissioners of the penitentiary [corrections department] of New Mexico before incor- 
poration, and all appropriations heretofore made, including the right to receive the benefits and 
proceeds of permanent and current funds pursuant to the Enabling Act. 


History: Laws 1939, ch. 55, § 2; 1941 Comp., § 45- Public corporation's power to be sued does not 
102; 1953 Comp., § 42-1-2. authorize tort suit. — The power to sue and be sued as 
Bracketed material. — The bracketed material was used in statutes conferring such power on public corpora- 
inserted by the compiler and is not part of the law. tions did not mean the power of suing the public corpora- 
Laws 1977, ch, 257, § 102, amending Laws 1969, ch, tion, which in fact was a division of the state, in a tort 
226, § 9, provided that reference made under any stat- action, Vigil v. Penitentiary of N.M.,.1948-NMSC-032, 52 . 
ute, which was administered and enforced prior to July 1, N.M. 224, 195 P,2d 1014, 
1969 by the penitentiary or its officers or employees, to Meaning of "held, used and operated" and "is 
any such officers, employees or agency, shall be construed hereby vested". — The words "held, used and operated" 
to mean the corrections division. See 33-1-7 NMSA 1978. used in this section must have implied the legislative in- 
However, the functions formerly performed by the correc- tention to mean something different than being restricted 
tions division are now performed by various divisions of to "ownership." The very fact that the statute used the 
the corrections department. See compiler's note to 33-2-1 terminology "is hereby vested" in connection with ‘the 
NMSA 1978, words "held, used and operated" must have intended to in- 
Cross references. — For the penitentiary at Santa Fe clude property which the institution "had physical posses- 
being confirmed as a state institution, see N.M. Const., sion of' as such a meaning follows when all of the words 
art. XIV, $1. of the statute are considered together, State v. Thomson, 
For the Enabling Act, see Pamphlet 3. 1969-NMSC-006, 79 N.M. 748, 449 P.2d 656. 
Meaning of "held" with respect to property with 
ANNOTATIONS improvements. — The word "held" has no primary or 
Title to section gave ample notice it concerned technical meaning and its meaning is determined largely 
title to property. — The title to this section is broad by the connection in which it is used. So viewed, it must 
enough to meet the test enunciated by this court in State follow that the statute vested in the penitentiary all the 
v. Aragon, 1951-NMSC-052, 55 N.M. 423, 234 P.2d 358, property that it was then holding, using and operating, 
and State v. Ingalls, 1913-NMSC-068, 18 N.M, 211, 135 ae ne naturally Rieder pet Pet enes 
P, 1177, and gave ample notice to those interested that FO SEDGE Ponte oe eter een eke eer ee eee 
it was concerned with "titles and rights" to penitentiary Thomson, 1969-NMSC-006, 79 N.M. 748, 449 P.2d 656, — 
property. It could not have contributed to logrolling or Misnomer in reference to penitentiary affects no 
fraud, and it was not necessary for the title of the act to substantial rights. — Prisoners were denied habeas cor- 
set forth the source of the titles to the property which it bond wher e they were sentenced to the "New Mexico pear 
directed be transferred to the penitentiary. State v. Thom- tentiary" instead of "to the penitentiary of New Mexico 
son, 1969-NMSC-006, 79 N.M. 748, 449 P.2d 656, because the misnomer, if one existed, was a clerical error 
If property transferred to penitentiary, then right which did not affect any substantial right of the appel- 
to repurchase lost. — Sections 33-2-2 and 33-2-4 NMSA lants. Carter v. New Mexico, 358 F-2d 710 (10th Cir.), cert. 
1978 are applicable to penitentiary property; and if the denied, 385 U.S. 873, 87 S. Ct. 146, 17 L. Ed. 2d 100 (1966). 
property was, by the provisions of these sections, trans- _Commissioners had authority to move peniten- 
ferred to the penitentiary, then the right of repurchase tiary. — Under the broad powers of the statute (Sec- 
created by Laws 1939, ch. 203 (since repealed) either tion 42-1-1, 1953 Comp., since repealed; see now Sec- 
never came into existence or was lost long prior to the  _‘tion 42A-1-1) to sell real, personal or mixed property, the 
quitclaim deed from grantor to grantee. State v. Thomson, penitentiary commissioners (now corrections department) 
1969-NMSC-006, 79 N.M. 748, 449 P.2d 656, have the authority to move the penitentiary out of the 
Prison honor farm is integral part and. par- county of Santa Fe if in their judgment they deem it nec- 
cel of state penitentiary, and escape therefrom is essary and proper for the operation and management of 
an escape from the state penitentiary. State v. Peters, the penitentiary. 1953-54 Op. Atty Gen. No. 53-5628. 
1961-NMSC-160, 69 N.M. 302, 366 P.2d 148, cert. denied, Paw RVI Woe ee commiea eaae ty re Epona 
369 U.S. 831, 82 S, Ct. 849, 7 L. Ed. 2d 796 (1962). see 10 Nat. Resources J, 869 (1970). 
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33-2-3 STATE CORRECTIONAL FACILITIES 33-2-5 


33-2-3. [Previous matters unimpaired. |] 


That nothing in this act contained is intended to alter or in any manner affect the validity of 
the commitment, imprisonment, parole or discharge of any and all prisoners now confined in said 
penitentiary, or in any way to alter the rules and regulations thereof, except as herein specifically 
provided. 


History: Laws 1939, ch. 55, § 3; 1941 Comp., § 45- 
103; 1953 Comp., § 42-1-3, » 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Compiler's notes. — The term "this act", referred to 
in this section, means Laws 1939, ch. 55, §§ 1 to 19, which 
appears as 31-21-2, 33-2-2 to 33-2-5, 33-2-12, 33-2-17 and 
83-2-18 NMSA 1978. 


33-2-4. [Transfer of title to new corporation. | 


That the governor of the state of New Mexico.is hereby authorized and empowered upon the 
application of the penitentiary of New Mexico,.as a body corporate, to execute in the name of the 
state of New. Mexico any necessary deed or deeds, or other conveyances or assurances of title to 
vest in the penitentiary of New Mexico, as a corporation, complete legal title to any and all real, 
personal or mixed property heretofore held, used and possessed by the state of New Mexico for the 
board of penitentiary commissioners [corrections department], and by the board of penitentiary 
commissioners [department] and their predecessors in office, and the secretary of state is autho- 
rized and directed to attest the signature of the governor to any such document and to affix the 
great seal of the state of New Mexico thereto. 


History: Laws 1939, ch. 55, § 4; 1941 Comp., § 45- 
104; 1958 Comp., § 42-1-4. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

See compiler's notes to 33-2-1 NMSA 1978. 


ANNOTATIONS 


1978 are applicable to penitentiary property; and if the 
property was, by the provisions of these sections, trans- 
ferred to the penitentiary, then the right of repurchase 
created by Laws 1939, ch. 203 (since repealed) either 
never came into existence or was lost long prior to the 
quitclaim deed from grantor to grantee. State v. Thomson, 
1969-NMSC-006, 79 N.M. 748, 449 P.2d 656. 


If property transferred to penitentiary, then right 
to repurchase lost. — Sections 33-2-2 and 33-2-4 NMSA 


33-2-5. Disposition of unneeded property. 


A. Ifthe penitentiary of New Mexico, as a body corporate, possesses any real, personal or mixed 
property of any kind that, in the judgment of the secretary of corrections is no longer required 
for the use of the penitentiary, then the penitentiary of New Mexico has the right to sell, trade, 
mortgage or otherwise alienate any real, personal or mixed property for such price and upon such 
terms as seems just and proper to the secretary of corrections, and the proceeds to be derived from 
any such transaction shall become the property of the penitentiary of New Mexico; provided, how- 
ever, that in all cases of the sale, trade, mortgage or other alienation of real property belonging to 
the penitentiary of New Mexico, the same shall not take effect until approved by the department 
of finance and administration. 

B. K-9 dogs are exempt from the provisions of Subsection A of this section. If the secretary. of 
corrections finds that the K-9 dog presents no threat to public safety, the K-9 dog shall be released 
from public ownership as provided in this subsection. The K-9 dog shall first be offered to its 
trainer or handler free of charge. If the trainer or handler does not want to take ownership of the 
K-9 dog, then the K-9 dog shall be offered to an organization described in Section 501(c)(3) of the 
Internal Revenue Code of 1986 free of charge. If both of the above fail, the K-9 dog shall only be 
sold to a qualified individual found capable of providing a good home to the animal. 


History: Laws 1989, ch. 55, § 5; 1941 Comp., § 45- 
105; Laws 1951, ch. 61, § 2; 1953 Comp., § 42-1-5; Laws 
1977, ch, 257, § 68; 2013, ch, 9, § 2. 

Cross references, — For Section 501(c)(3) of the In- 
ternal Revenue Code of 1986, see 26 U.S.C.S. § 501(c)(3). 


The 20138 amendment, effective June 14, 2013, pro- 
vided for the disposition of state-owned K-9 dogs. and 
added Subsection B, 
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33-2-6 CORRECTIONAL INSTITUTIONS 33-2-7 


ANNOTATIONS 


When state has fee simple title, use of property ir- 
relevant. — When state has fee simple title, the fact that 


the property is no longer used for the purposes to which - 


it was put for almost 60 years (penitentiary purposes) 
makes no difference, and the provisions of this section be- 
come operative and authorize the disposition of the same 
as unneeded property. State v. Thomson, 1969-NMSC-006, 
79 N.M. 748, 449 P.2d 656. 

Department of finance and administration ap- 
proves. disposition of moneys received, — Moneys 


_ received from the sale of penitentiary lands and deposited 


with the state treasurer may not be spent without prior 
approval of the state board of finance (now department 


of finance and administration). 1955-56 Op. Att! y Gen. 
' No. 65-6141. 


Expenses of prior sales reimbursable to building 


~ fund from subsequent sales. — Expenses incurred for 


abstracts, legal fees and quiet title suits on lands previ- 
ously sold by the penitentiary and paid from the sever- 
ance tax building and improvement fund of 1953 are-reim- 


. bursable to the building fund from the proceeds from the 


sale of other property. 1955-56 Op. Att'y. Gen. No. 55-6141, 


33-2-6. Improvements in penitentiary; labor by convicts. | 


The corrections division [corrections department] shall decide what dniphrdteoin atita shall be 
made in the penitentiary and on property owned by the penitentiary, whether the same shall be 
enlarged, or the erection of the extension of the prison or prison walls, the erection of workshops 
or other buildings or improvements shall be made; provided that the corrections division [correc- 
tions department] shall not make any improvements that will require an expenditure of money in 
excess of the appropriations made by the legislature for that purpose, which improvements shall 
be made under the direction of the warden on plans furnished by the division [department] and he 
shall employ such number of convicts in making such improvements as the division [department] 
may deem advisable, and shall employ the remainder of the convicts 'as may be most advantageous 
to the state or the penitentiary. 

All amounts received by the penitentiary of New Mexico from the sale or mortgaging of any real 
property is [are] hereby appropriated to be used for the purchase of equipment for prison indus- 
tries, or for the construction of buildings or structures for prison industries, or used to pay interest 
on, or to retire any bonds issued by the penitentiary commissioners or the corrections division 


[corrections department]. 


History: Laws 1889, ch. 76, § 29; C.L. 1897, § 3518; 
Code 1915, § 5041; C.S. 1929, § 130-124; 1941 Comp,, § 
45-111; Laws 1951, ch. 61, § 3; 1953 Comp., § 42-1-11; 
Laws 1955, ch. 238, § 1; 1963, ch. 168, § 1; 1977, ch. 
257, § 64. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

See compiler's notes to 33-2-1 NMSA 1978. 

Compiler's notes. — The 1915 Code compilers, in con- 
formity to N.M. Const., art. XX, § 18, deleted from the end 
of the present first paragraph the following: "provided, 
however, that he shall classify the convicts, and if it shall 
be more in the interest of the penitentiary or the territory 
to hire out the labor of the convicts to be worked under 
the control of the superintendent, he may hire out such 
labor with the consent of the board of penitentiary com- 
missioners." 


ANNOTATIONS 


Two methods for handling funds for improve- 
ments to penitentiary. — If the penitentiary has legal 


title to the land upon which the buildings or improve- 
ments are to be placed, then additional appropriation is 
not necessary and either of two methods may be utilized 
for handling the funds: (1) payment into the state trea- 
sury and disbursement therefrom under state treasury 
procedure, or (2) 6-10-54 NMSA 1978 provides that penal 
institutions of the state may be exempt from the provi- 
sions of 6-10-3 NMSA 1978, which requires that the mon- 
eys be paid into the state treasury. Section 6-10-54 NMSA 
1978 provides that the funds of such institutions may be 
deposited in a qualified depository to the account of the 
board of such institution. By implication, disbursement 
thereof under this section shall be made by the treasurer 
upon authority of the board. In this connection it may 
be stated that the treasurer of the state of New Mexico 
is the ex-officio treasurer of the board of directors of the 
state penitentiary, and therefore no new bond would be 
required of the treasurer since he is already bonded. 1955- 
56 Op. Att'y Gen. No. 55-6079. 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 60 Am. 
Jur, 2d Penal and Correctional Institutions §§ 162 to 178. 


33-2-7, Penitentiary: conflict of Hie RSAE penalties]. 


Should any member or employee of the corrections division [corrections dopeartinentt officer or 
other employee of the penitentiary, become interested in any manner in any contract for provid- 
ing provisions, clothing or other necessaries for the use of said penitentiary, or become in any way 
interested in any contract for buildings or the construction of any buildings of any kind connected 
with said penitentiary or for furnishing materials for any such building, such member, officer or 
employee so interested, shall be deemed guilty of a misdemeanor, and on conviction thereof shall 
be removed from office, or employment and shall forfeit any interest he may have in such contract, 
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33-2-8 STATE CORRECTIONAL FACILITIES 33-2-10 


and shall be fined not more than two thousand dollars ($2,000) nor less than five hundred dollars 
($500). . 


History: Laws 1889, ch. 76, § 20; C.L. 1897, § 3509; of state institutions, their employees and officials, or em- 
Code 1915, § 5035; C.S. 1929, § 180-118; 1941 Comp., ployees of the state or of any institution or agency thereof 
§ 45-116; 1953 Comp., § 42-1-16; Laws 1977, ch. 257, § 65. are prohibited from becoming interested in any contract 

Bracketed material. — The bracketed material was for expenditure of public money or for furnishing supplies 
inserted by the compiler and is not part of the law. to institutions of which they are board members or em- 

See compiler's notes to 33-2-1 NMSA 1978. ployees; and are liable to penalty imposed by appropria- 

OTATIONS tion acts. mets we: Op. Att'y Gen. No. 32-373. 


Employees being interested in contracts or fur- 
nishing supplies prohibited. — Members of boards 


33-2-8.: [Accepting compensation from contractor; aiding escape of 
_ prisoner; penalties. | 


No officer or other person employed in or about the penitentiary shall be permitted to receive 
any compensation or reward from any contractor, under penalty of dismissal from office, and for- 
feiture of all pay due, and if any officer procure the escape of any convict, or connive at, aid or 
assist in the escape of any convict from the penitentiary, whether such convict escape or not, he 
shall be guilty of felony and shall, upon conviction thereof, be sentenced to hard labor in the peni- 
tentiary for any term not less than one year, nor more than three years.’ 


History: Laws 1889, ch. 76, § 25; C.L. 1897, § 8514; . Bracketed material. — The bracketed material was 
Code 1915, § 5039; C.S, 1929, § 130-122; 1941 Comp., § inserted by the compiler and is not part of the law. 
45-117; 1953 Comp., § 42-1-17. Cross references. — For penalty for officer or jailer 


permitting or allowing escape, see 30-22-11 NMSA 1978. 


33-2-9. Corrections department; contracts; gifts; penalties. 


No officer or employee of the corrections department shall enter into any business venture. or 
contract with or, under any pretense whatever, receive from any inmate or parolee any sum of 
money, emolument or reward or any article of value under the penalty of being discharged from 
service or from office and forfeiting all money, of whatever kind, due him, from the department or 
state, and being disqualified from ever holding that position in the future. 


History: Laws 1889, ch. 76, § 28; C.L. 1897, § 3517; ANNOTATIONS 
hg hanes g ee ihc oe a ONS i a tab VP Am, Jur. 2d, ALR. ‘and CWJ.S. references. — 72 


~ . H ° Le F 19 9 h. 25 ‘ . ’ 
aattged ah aster ine aabentin teead vo bot a8 C.J.S. Prisons and Rights of Prisoners §8 20 to 22, 25, 26, 


28, 29, 31, 35, 41, 42, 45 to 49, 63, 99, 105, 130. 


33-2-10. Penitentiary; rules and regulations. 


The corrections division [corrections department] shall make such rules and regulations for the 
government, discipline and police of the penitentiary, and for the punishment of the prisoners con- 
fined therein, not inconsistent with the law, as it may deem expedient, and until such regulations 
are made, the regulations. now in force shall continue in force. The division [department] shall 
exercise a general superintendence and control over the government and disipline [discipline] 
of the penitentiary, cause such rules and regulations as it may prescribe for the government and 
discipline of the penitentiary to be printed and placed in some conspicuous place therein, and shall 
visit the said penitentiary once in each month, and inspect the same. 


History: Laws 1889, ch. 76, § 8; C.L. 1897, § 3498; See compiler's notes to 33-2-1 NMSA 1978. 
Code 1915, § 5031; C.S. 1929, § 180-114; 1941 Comp.,, § Cross references. — For duty of warden to keep re- 
45-119; 1953 Comp., § 42-1-19; Laws 1977, ch, 257, § 67. cord of infractions, see 33-2-32 NMSA 1978. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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33-2-11 CORRECTIONAL INSTITUTIONS 33-2-12 


ANNOTATIONS |, 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Li- 
ability for death of or injury to prisoner, 46 A.L.R. 94, 50 . 
A.L.R. 268, 61 A.L.R. 569, 

Constitutionality of statutes in relation to treatment or 
discipline of convicts, 50 A.L.R. 104, 


. Sterilization of criminals or defectives, 53 A.L.R.3d 960. 

Propriety of telephone testimony or hearings in prison 
proceedings, 9 A.L.R.5th 451, 

Validity under federal law of prison regulations relating 
to inmates' hair length and style, 62, A.L.R. Fed. 479, _ 

72 0.J.S. Prisons and Rights of Prisoner § 75. 


33-2-11. Corrections department powers; complaints. 


A. The corrections department has the power and the duty to examine and inquire into all 
matters connected with the government, discipline and police of the corrections facilities and the 
punishment and treatment of the prisoners; the department, shall inspect the corrections facilities 
and listen to any complaints of oppression or misconduct on the part of the warden or any of the 
other employees under him; and for that purpose, the secretary of corrections has the power.to is- 
sue subpoenas and compel attendance of witnesses and to administer oaths. 

B. No court of this state shall acquire subject-matter jurisdiction over any complaint, petition, 
grievance or civil action filed by: any inmate of the corrections department with regard to any 
cause of action pursuant to state law that is substantially related to the inmate's incarceration by 
the corrections department until the inmate exhausts the corrections department's internal griev- 
ance procedure. Upon exhaustion of this administrative remedy, the first judicial pancaiine shall 
be a de novo hearing, unless otherwise provided by law.. 

C. In any action brought by an inmate of the corrections department inden to Section, 1979 
of the Revised Statutes of the United States, 42 U.S.C. Section 1983, the court shall, if the court 
believes that such a requirement would be appropriate and in the interests of justice, continue the 
case for a period of ninety days for the purpose of exhaustion by the inmate of any available plain, 
speedy and effective administrative remedies, but the exhaustion of those remedies shall not be 
required unless the court has determined, or the attorney general of the United States has certi- 
fied, that the administrative remedies are in substantial compliance with salt minimum acceptable 


standards adopted under 42 U.S.C. Section 1997e(b). 


History: Laws 1889, ch. 76, § 9; C.L. 1897, § 3499; 
Code 1915, § 5082; C.S. 1929, § 180-115; 1941 Comp., 
§ 45-120; 1953 Comp., § 42-1-20; Laws 1977, ch. 257, § 
68; 1990, ch. 9, § 1. 

The 1990 amendment, effective May 16, 1990, substi- 


tuted "Corrections department" for "Penitentiary - Divi- * 
sion" in the catchline; designated the former section as. 


Subsection A; in Subsection A, substituted "department 
has the power and the duty" for "division shall have 
power and it shall be its duty", "the corrections facilities" 
for "said penitentiary", "department" for;"division", and 
"secretary of corrections has the" for :"division director 
shall have"; inserted "in conjunction with the standards 
and inspection bureau" preceding "shall inspect"; and 
made a minor stylistic change; and added Subsections B 
and C, 


ANNOTATIONS. 


Failure to pursue administrative remedy bars 
mandamus suit against warden. — Since appellant, 
a prison inmate, had failed to pursue the administrative 
remedy provided by this section, he was barred from ob- 
taining a writ of mandamus against warden. Birdo v. Ro- 
driguez, 1972-NMSC-062; 84.N.M. 207,501 P.2d 195. 

Expert testimony is required to establish the 
standard of care for monitoring inmates in prisons. 


33-2-12. Visitors. 


— Where plaintiff, who was an inmate at a county deten- 


tion center and who was assaulted and raped by three in- 
mates, sued defendants for failing to protect plaintiff from 


_ the assault; plaintiff claimed that the area in which plain- 


tiff was assaulted was an architectural blind spot that 
could not be covered by video surveillance, as well as not 
being directly monitored by guards, and that jurors could 
use common knowledge to find that it is negligence to al- 
low inmates in an area that was not properly subject to 
surveillance or monitoring, either due to the existence of 
a blind spot or lack of guards; and defendant did not offer 
any testimony as to the standard of care for monitoring of 
inmates, jail design, video surveillance or any other fac- 
tors that underlie those standards; the district court prop- 
erly granted summary judgment for defendants because 
expert testimony was required in order for a jury to make 
a decision regarding the standard of care of the monitor- 
ing by prison officials and the mere fact that plaintiff was 
assaulted did not prove that prison monitoring fell below 
the required standard of care. Villalobos v. Dofia Ana Bd. 
of Cnty. Comm'rs, 2014-NMCA-044. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Right 
of state prison authorities to administer neuroleptic or an- 
tipsychotic drugs to prisoner without his or her consent - 
state cases, 75 A.L.R.4th 1124. 

‘72. C.J.S. Prisons and Rights of Prisoners § 129. 


The following persons are authorized to visit the penitentiary at pleasure: the governor, ehddéen 
of the supreme court and the secretary of the criminal justice department [corrections department] 
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33-2-12.1 


STATE CORRECTIONAL FACILITIES 


33-2-13 


or his duly authorized representative; and no other persons shall be permitted to go within the 
walls of the penitentiary where the convicts are confined except by permission of the warden. 


History: Laws 1889, ch. 76, § 18; C.L. 1897, § 3507; 
Code 1915, § 5033; C.S, 1929, § 130-116; Laws 1939, ch. 
55, § 11; 1941 Comp., § 45-121; 1953 Comp,, § 42- 1-21; 
Laws 1977, ch. 257, § 69. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

See compiler's notes to 33-2-1 NMSA 1978, 


searches are conducted as part of a prison procedure that 
informs visitors before being searched that they have 
the right to refuse to be searched, in' which case they 
will be escorted off the prison grounds. State v. Garcia, 
1993-NMCA-105, 116 N.M. 87, 860 P.2d 217. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 
Jur. 2d Penal and Correctional Institutions §§ 78, 80, 84. 

Right of jailed or imprisoned parent:to visit from minor 


ANNOTATIONS 


Strip searches of prison visitors can be justified 
on basis of reasonable suspicion, but only if such 


child, 15 A.L.Ri4th 1234. 
72. C.J.S. Prisons and Rights of Prisoners § 105. 


33-2-12.1. Corrections; family visits. 


The secretary of corrections may promulgate rules and regulations providing for family visits 
between minimum or medium security inmates confined at state correctional facilities and their 
families. As used in this section: 

A. "family" means the inmate's legal spouse, natural parents, adoptive parents, if the adoption 
occurred and a family relationship existed prior to the inmate's incarceration; stepparents or fos- 
ter parents, grandparents, brothers and sisters, natural and adoptive children, stepchildren and 
grandchildren. The term does not include the inmate's aunts, uncles and cousins unless a bona fide 
foster relationship exists, nor does it include persons with only a common law ah ensitin to'the 
inmate; and 

B. "family visit" means extended and overnight visitation between eligible inmates and their 
families with all necessary accommodations provided by the corrections department for this pur- 
pose at a reasonable charge to the inmate or his family to defray the costs of the accommodations. 
Families shall be required to provide food for the visit or, if security requires, to purchase all food 


for the visit from the department. 


History: Laws 1983, ch. 97, § 1. 
ANNOTATIONS 


Withdrawal of visitation privileges. — Where the 
inmate's visitation privileges were withdrawn; the inmate 
was not given notice of any kind or an opportunity to be 
heard or present evidence; the inmate was not given a 
written statement prepared by an impartial fact finder re- 
garding the evidence and reasons for the deprivation; and 
because there was no hearing, the inmate was not able to 
confront the inmate's accusors or cross-examine witnesses, 


the inmate's due process rights were violated. Cordova v. 
LeMaster; 2004-NMSC-026, 136 N.M. 217,96 P.3d 778. 

Am. Jur, 2d, A.L.R, and: C.J.S. references, — State 
regulation of conjugal or overnight familial visits in penal 
or correctional institutions, 29 A.L.R.4th 1216. 

Federal and state constitutions as protecting prison 
visitor against unreasonable searches’ and seizures, 85 
A.L.R.5th 261. 

Admissibility in sex offense case, under Rule 412 of fed- 
eral Rules of Evidence, ofevidence of victim's past sexual 
behavior, 166 A.L.R. Fed. 639. 


33-2-13.. Physician, physician assistant, advanced practice registered 
nurse or certified nurse-midwife working within that 
person's scope of practice; rules; prisoner's etaghilstyy 


records. 


A physician or a physician assistant, advanced practice registered nurse or certified nurse-midwife 
working within that person's scope of practice, when visiting the penitentiary of New Mexico, shall 
conform to its rules and regulations. The physician or the physician assistant, advanced practice reg- 
istered nurse or certified nurse-midwife working within that person's scope of practice shall express 
no opinion as to the disability of any prisoner except in records kept in the penitentiary. 


History: Laws 1889, ch. 76, § 44; C.L. 1897, § 3533; 


Code 1915, § 5025; C.S, 1929, § 130-108; 1941 Comp., § 


Cross references, — For physical examination of en- 
tering prisoners, see 33-2-16 NMSA 1978. 
For notifying relatives of deceased persons, see 24-12-1 


45-122; 1953 Comp., § 42-1-22; 2015, ch. 116, § 13. . 


4 


NMSA 1978. 
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For when it is unlawful to furnish drugs or liquor to . 


prisoner, see 80-22-18 NMSA 1978. 

The 2015 amendment, effective June 19, 2015, in- 
cluded other health care professionals with each reference 
to "physician" as it relates to complying with rules and 
regulations in correctional facilities and keeping records 
of prisoners' disabilities; added the catchline; in the first 
sentence, deleted "The" and added "A", after "physician", 
added "or a physician assistant, advanced practice reg- 
istered nurse or certified nurse-midwife working within 


that person's scope of practice", after "penitentiary", - 


added "of New Mexico", after "conform to", deleted "the" 
and added "its", after "rules and regulations.", deleted 
"thereof. He" and added ''The physician or the physician 
assistant, advanced practice registered nurse or certified 
nurse-midwife working within that person's scope of prac- 
tice", and after "any prisoner except in", deleted "his re- 
cord which he shall keep" and added "records kept". 


33-2-14. Penitentiary; fire. 


CORRECTIONAL INSTITUTIONS 


33-2-16 


Temporary provisions. — Laws 2015, ch. 116, § 16 
provided that by January 1, 2016, every cabinet secre- 
tary, agency head and head of a political subdivision of 
the state shall update rules requiring an examination by, 
a certificate from or a statement of a licensed physician 
to also accept such examination, certificate or statement 
from an advanced practice registered nurse, certified 
nurse-midwife or physician assistant working within that 
person's scope of practice. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 60 Am. 
Jur, 2d Penal and Correctional Institutions § 91. 

Medical or surgical services to prisoners, liability for, 44 
A.L.R. 1285, 

72 C.J.S. Prisons and Rights of Prisoners §§ 80 to 90. 


- 


The corrections division [corrections department] shall take precaution to protect the penitentiary 
and all property connected therewith against fire, as far as possible, and shall procure such conve- 
niences and the standards and inspection bureau shall prescribe such rules as will enable the con- 


victs to be evacuated in the shortest possible time and secure their safety and custody in case of fire. 


History: Laws 1889, ch. 76, § 46; C.L. 1897, § 3535; 
Code 1915, § 5047; C.S. 1929, § 130-130; 1941 Comp., 
§ 45-123; 1953 Comp., § 42-1-23; Laws 1977, ch. 257, 
§ 70. 


33-2-15. Penitentiary; duties. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
See compiler's notes to 33-2-1 NMSA 1978. 


The employees of the penitentiary shall perform such duties in the charge and oversight of the 
penitentiary, care of the property belonging thereto, and in the custody, government, employment 
and discipline of the convicts as shall be required of them by the corrections division [corrections 
department] or the warden, in conformity with law and rules and regulations prescribed for the 


government of the penitentiary. 


History: 1953 Comp., § 42-1-25.1, enacted by Laws 
1955, ch. 151, § 2; 1977, ch. 257, § 71. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

See compiler's notes to 33-2-1 NMSA 1978. 


ANNOTATIONS 


guards are to hold in custody persons who have already 
been convicted rather than merely accused of a criminal 
offense; (2) maintenance of public order relates to a public 
not a penitentiary setting; and (3) although prison guards 
may have the supplemental power to arrest pursuant to 
the guidelines of 33-1-10 NMSA 1978, their principal stat- 


utory duties are those set forth in this section. Callaway 
v. N.M. Dep't of Corr., 1994-NMCA-049, 117 N.M. 637, 875 


Pri ards in the d t: f ti 
rigon guards dn, the, Cepartment.of carrections r: « §ip9qb09. cert, denied 118 NEM.50-B76P anor 


are not law enforcement officers for purposes of 41-4- 
3D NMSA-1978, because: (1) the principal duties of prison 


33-2-16. [Record on admission of prisoner; physical data; improvement 
or deterioration record.] | 


When any prisoner shall be received into said penitentiary, the superintendent [warden] shall 
cause to be entered into a register the date of such admission, the name, age, nativity, nationality, 
with such other facts as can be ascertained of parentage, education, occupation, and early social 
influences as seem to indicate the constitutional and acquired defects and tendencies of the pris- 
oner. Based upon these, an estimate shall be made of the present condition of the prisoner, and the 
best probable plan of treatment. 

The physician of said penitentiary shall carefully examine each prisoner when received and 
shall enter in a register to be kept by him, the name, nationality or race, the weight, stature and 
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family history of each prisoner, also a statement of the condition of the heart, lungs, and other 
leading organs, the rate of the pulse and respiration, the measurement of the chest and abdomen, 
and any existing disease or deformity, or other disability, acquired or inherited. 

Upon the superintendent's [warden's] register shall be entered from time to time minutes of 
observed improvement or deterioration of character, and notes as to the method and treatment 
employed; also all alterations affecting the standing or situation of such prisoner, and any subse- 


quent facts or personal history which may be brought officially to his knowledge bearing upon the 


question of the parole or final release of the prisoner. 


History: 1953 Comp., § 42-1-31.2, enacted by Laws 
1955, ch. 149, § 3. 

Bracketed material. —-.The bracketed material was 
inserted by the compiler and is not part of the law. 

The references to "warden" in the first and third para- 
graphs were inserted by the compiler, as the 1977 amend- 
ments to a number of sections of this article, found in Laws 
1977, ch. 257, §§ 64, 66, 69, 71, 76, 77 to:79, compiled as 
33-2-6, 33-2-9, 33-2-12, 33-2-15, 33-2-32, 33-2-36, 33-2-37 
NMSA 1978, substituted "warden" for "superintendent" so 
that retention of reference to "superintendent" in this sec- 
tion may have been a legislative oversight. But see, how- 
ever, 33-1-2 NMSA 1978 defining "superintendent." 


Cross references. — For physician's opinion on in- 
mate's disability, see 33-2-138 NMSA 1978. 


ANNOTATIONS 


Section does not require entry of prisoner's 
release date on any record. Rather it requires the 
keeping of records regarding matters which bear upon 
the question of final release. Apodaca v. Rodriguez, 
1972-NMSC-067, 84 N.M. 338, 503 P.2d 318. 

Records of state penitentiary are public records 
and should be made available for public inspection in ac- 
cordance with the provisions of Laws 1947, ch. 130. 1951- 


52 Op. Att'y Gen. No. 51-5342. 


33-2-17. Id.; accounts; paying over funds. 


The superintendent [warden] shall keep, or cause to be kept, in suitable books, regular and com- 
plete accounts of all income, business and concerns of the penitentiary, a true account of all money 
received for labor, or from other sources, and shall turn over said moneys to the state treasurer to 
be placed to the credit of the penitentiary convicts' earning fund. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
See notes to 33-2-16 NMSA 1978. 


History: Laws 1889, ch. 76, § 37; C.L. 1897, § 3526; 
Code 1915, § 5060; C.S. 1929, § 130-143; Laws 1939, ch. 
55, § 15; 1941 Comp., § 45-134; 1953 Comp., § 42-1-34. 

Compiler's notes. — The word "Id." in the catchline 
refers to the catchline "Superintendent; powers and du- ANNOTATIONS 
ties" in the section which preceded this section in the 1915 Am. Jur. 2d, A.L.R. and C.J.S. references. —.72 


Code, C.J.S. Prisons and Rights of Prisoners § 6. 


33-2-18. Id.; collection and disbursement of funds. 


The superintendent [warden] shall collect all moneys due to the penitentiary, except appropria- 
tions from the state; and shall pay the same over to the state treasury, to be placed to the credit of 
the penitentiary convicts' earning fund, taking a receipt for the same. 


History: Laws 1889, ch. 76, § 40; C.L. 1897, § 3529; 
Code 1915, § 5061; C.S. 1929, § 130-144; Laws 1939, ch. 
55, § 16; 1941 Comp., § 45-135; 1953 Comp., § 42-1-35. 

Compiler's notes. — The word "Id." in the catch- 
line refers to the catchline "Superintendent; powers and 


duties" in the section which preceded this section in the 
1915 Code. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

See notes to 33-2-16 NMSA 1978. 


33-2-19. What convicts to be confined. 


Convicts sentenced to the corrections department for life or any term for which they may be con- 
fined in a corrections facility by any court having jurisdiction to try causes under the laws of the 
United States, held within this state, shall be received into the corrections facility by the secretary 
of corrections or his designee when delivered by the authority of the United States and shall be 
kept in the corrections facility in pursuance of their sentences. All persons convicted of any crime 
where the punishment is imprisonment for a term of one year or more, after accounting for any pe- 
riod of the sentence being suspended or deferred and any credit for presentence confinement, shall 
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be imprisoned in a corrections facility, unless otherwise provided. by law, and judgments shall be 
issued accordingly. All persons convicted of any crime punishable with death who are pardoned on 
condition of being imprisoned, either for life or a term of years, or whose sentences are commuted 
for imprisonment for life ora term of years shall be so imprisoned in a corrections facility. All per- 
sons imprisoned or confined in a corrections facility shall be subject to its rules and regulations. 


History: Laws 1889, ch. 76, § 11; C.L. 1897, § 3500; a sentence of less than one year after crediting his pre- 


Code 1915, § 5062; C.S. 1929, § 130-145; 1941 Comp., § sentence time served; thus, the law did not require the 
45-137; 1953 Comp., § 42-1-37; 1990, ch. 8, § 1. - court to sentence him to prison, and his sentence to jail 
The 1990 amendment, effective May 16, 1990, added was legal, State v. Brown, 1999-NMSC-004, 126 N.M. 642, 
the catchline; divided the former first sentence into the 974 P.2d 136. 
present first three sentences; substituted "corrections Error in mittimus not grounds for discharge. — A 
facility" for "penitentiary" throughout the section; in the prisoner who has been legally and properly sentenced to 
present first sentence, substituted "the corrections de- prison cannot obtain his discharge simply because there is 
partment" for "hard labor in the penitentiary", "shall. be an imperfection or error in the mittimus. Shankle v. Wood- 
received" for "must be received", and "secretary of cor- ruff, 1958-NMSC-054, 64.N.M. 88, 324 P.2d 1017. 
rections or his designee" for. "superintendent thereof"; re- Section impliedly repealed as to sentences under 
wrote the provisions of the present second sentence which a year. — There is a repugnancy between 31-20-2 NMSA 
read "All persons convicted of any crime where the pun- 1978 (which requires penitentiary imprisonment only for 
ishment is imprisonment for a term or time exceeding six sentences of one year or more) and this section, and be- 
months shall be imprisoned in the penitentiary, and all tween 31-19-1 NMSA 1978 (which requires that Criminal 
courts in which such convictions shall be had shall give Code misdemeanors be imprisoned in a county jail) and 
judgment accordingly"; and made minor stylistic changes, this section, and therefore, this section has been repealed 


insofar as it provides that sentences exceeding six months 
(but less than one year) must be served in the state 
penitentiary because both 31-19-1 and 31-20-2 NMSA 
1978 were enacted after this section. 1973 Op. Att'y Gen. 


ANNOTATIONS 


Penitentiary place of confinement when maxi- 
mum sentence one year. — Since defendant has a valid 


maximum sentence of not more than one year, he may be No. 73-67 (decided prior to 1990 amendment) (rendered 

confined, under that sentence, up to one full year. Thus, under prior law). 

under either 31-20-2 or 33-2-19 NMSA 1978 the proper Section has never been used to combine short jail 

place of his confinement is the state penitentiary. State. _, Sentences to make the convicted person eligible to serve 

v. Sawyers, 1968-NMCA-051, 79 N.M. 557, 445 P.2d 978 his time in the penitentiary, and its utilization for such a 

(decided under prior law). purpose cannot be justified. 1973 Op. Att'y Gen. No, 73-67. 
Calculation of sentence. — Under this section, de- Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 


C.J.S. Convicts §§ 10, 11; 72 C.J.S, Prisons and Rights of 


fendant's sentence to one yea ld b Iculated 
Pen BAR R Geseusierse® Prisoners §§ 4, 21, 130. 


33-2-20 to 33-2-25. Repealed. 


Repeals. — Laws 1981, ch. 127, § 20, repealed 33-2-20 
through 33-2-25 NMSA 1978, relating to the performance 
of labor by prison inmates, effective June 19, 1981. 


33-2-26. Payment of prisoners for services. 


The corrections and criminal rehabilitation department [corrections department] may, by ap- 
propriate rules and regulations, establish and administer a plan for the payment of prisoners who 
perform useful services as prison labor. The payment shall be at a rate depending on the skill and 
efficiency of the prisoner, 


History: 1953 Comp., § 42-1-49.1, enacted by Laws For payment of convict's net earnings to his family, see 
1955, ch. 145, § 1; 1978, ch. 262, § 1; 1975, ch. 208, § 1; N.M, Const., art. XX, § 15. 
1977, ch. 257, § 73; 1981, ch. 122, § 1. 


Bracketed material. — The bracketed material was ANNOTATIONS 

inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 
See compiler's notes to 33-2-1 NMSA 1978. Jur, 2d Penal anit Correctional Institutions §§ 168, 169. 
Cross references. — For inmate pay under the Cor- 18 C.J.S. Convicts §§ 13 to 15, 


rections Industries Act, see 33-8-8 NMSA 1978. 


33-2-27, 33-2-28. Repealed. 


Repeals. — Laws 1981, ch. 127, §:20, repealed 33-2-27 « 
and 33-2-28 NMSA 1978, relating to payment of prisoners' 
earnings, effective June 19, 1981, 
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33-2-29. Penitentiary; disease. 


In case of any pestilence or contagious sickness breaking out among the convicts, the corrections 
division [corrections department] may cause the convicts confined therein or any of them to be re- 
moved to some suitable place of security where such of them as may be sick shall receive necessary 
medical attention and such convicts must be returned as soon as may be to the penitentiary to be 
confined according to their respective sentences, if the same be unexpired. 


History: Laws 1889, ch. 76, § 16; C.L. 1897, § 3505; See compiler's notes to 33-2-1 NMSA 1978. 
Code 1915, § 5066; C.S, 1929, § 130-149; 1941 Comp. | : 
§ 45-150; 1958 Comp., § 42-1-50; Laws 1977, ch. 257, ANNOTATIONS 


§ 75. Am. Jur. 2d, A.L.R. C.J.S. ref — 
Bracketed material. — The bracketed material was 0.1.8. Aa nd Rights ae erie 6 85. eee va 


inserted by the compiler and is not part of the law, 


33-2-30. [Enforcing commands to prisoners; when wounding or killing 
justified. |] 


If a convict sentenced to the penitentiary resist the authority of any officer, or refuse to obey his 
lawful commands, it shall be the duty of such officer immediately to enforce obedience by the use 
of such weapons or other aid as may be effectual, and if in’so doing, any convict thus resisting be 
wounded or killed by any such officer or his assistant, or any guard or other employe, they shall-be 
justified and shall be held guiltless; but such officer, assistant, guard or other employe shall not be 
excusable for using greater force than the emergency of the case demands. 


History: Laws 1889, ch. 76, § 14; C.L. 1897, § 3508; 
Code 1915, § 5064; C.S. 1929, § 130-147; 1941 Comp., § 
45-151; 1953 Comp., § 42-1-51. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For peace officer powers of 
guards, see 33-1-10 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 
Jur. 2d Penal and Correctional Institutions §§ 174, 175, 
177 to 179, 181,to 188, 190, 191, 195 to 207, 209, 210, 

72 C.J.S. Prisons and Rights of Prisoners § 128. 


33-2-31. [Suppressing disorder; escape and arrest; when wounding or 
killing justified.] 


It-shall be the duty of all the officers and other citizens of the state, by every means in their 
power, to suppress any insurrection, mutiny or disorder among convicts sentenced to the peniten- 
tiary and to prevent the escape or rescue of any such convicts therefrom, or from any other legal 
confinement, or from any person in whose legal custody they may be, and if in so doing or arresting 
any convict who may have escaped, such officer or other person should wound or kill such convict 
or other person aiding or assisting such convict, they shall be justified and held guiltless, but they 
shall not be excusable for using greater force than the emergency of the case demands. 


History: Laws 1889, ch. 76, § 15; C.L. 1897, § 3504; 
Code 1915, § 5065; C.S. 1929, § 1380-148; 1941 Comp., § 
45-152; 1953 Comp., § 42-1-52. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. . 

Cross references, — For escape from penitentiary, see 
30-22-9 NMSA 1978. 

For assisting escape of prisoner, see 30-22-11 NMSA 
1978. 


ANNOTATIONS. . 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 40 Am. 
Jur, 2d Homicide § 24; 60 Am. Jur. 2d Penal and Correc- 
tional Institutions § 138. 

Prosecutions of inmates of state or local penal institu- 
tions for crime of riot, 39 A.L.R.4th 1170. 

6A C.J.S. Assault and Battery §§ 96-98; 40 C.J.S. Homi- 
cide §§ 104 to 106. 


33-2-32. Penitentiary; record of misconduct. 


It shall be the duty of the warden to keep a record book of all infractions of prison rules and 
regulations prescribed by the corrections division [corrections department]: 
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History: Laws 1889, ch. 76, § 51; C.L. 1897, § 3540; See compiler's notes to. 33-2-1. NMSA 1978. 
Code 1915, § 5068; C.S. 1929, § 130-151; 1941 Comp., § 
45-153; 1953 Comp., § 42-1-53; Laws 1977, ch. 257, § 76. ANNOTATIONS | 
Bracketed material. — ‘The bracketed material was - Records need not be made open for public inspec- 
inserted by the compiler and is not part of the law. tion. 1945-46 Op. Att'y Gen. No. 45-4823. 


33-2-33. Repealed. 


Repeals. — Laws 1977, ch. 216, § 17, repealed 42-1-54, _— provisions of the present Criminal Sentencing Act, see 31- 
1953 Comp. (33-2-33 NMSA 1978), relating to deduction 18-12 NMSA 1978 et seq. 
from sentence for good behavior, effective July 1, 1979. For 


33-2-34. Eligibility for earned meritorious deductions. 


A. To earn meritorious deductions, a prisoner confined in a correctional facility designated 
by the corrections department must be an active participant in programs recommended for the 
prisoner by the classification supervisor and approved by the warden or the warden's designee. 
Meritorious deductions shall not exceed the following amounts: 

(1) for a prisoner confined for committing a serious violent offense, up to a maximum of 
four days per month of time served; 

(2) for a prisoner confined for,committing a nonviolent offense, up to a maximum of thirty 
days per month of time served; 

(3). for a prisoner confined following revocation of parole for the alleged commission of a 
new felony offense or for absconding from parole, up to a maximum of four days per month of time 
served during the parole term following revocation; and 

(4) for a prisoner confined following revocation of parole for a reason other than the 3 
leged commission of a new felony offense or absconding from parole: 

(a) upto amaximum of eight days per month of time served during the parole term 
following revocation, if the prisoner was convicted of a serious violent offense or failed to pass a 
drug test administered as a condition of parole; or 

(b) up to a maximum of thirty days per month of time served during the parole term 
following revocation, if the prisoner was convicted of a nonviolent offense. 

B. A-prisoner may earn meritorious deductions upon recommendation by the classification su- 
pervisor, based upon the prisoner's active participation in approved programs and the quality of 
the prisoner's participation in those approved programs. A prisoner may not earn meritorious 
deductions unless the recommendation of the classification supervisor is approved by the warden 
or the warden's designee. 

C. Ifa prisoner's active participation in approved programs is interrupted by a lockdown at a 
correctional facility, the prisoner may continue to be awarded meritorious deductions at the rate 
the prisoner was earning meritorious deductions prior to the lockdown, unless the warden or the 
warden's designee determines that the prisoner's conduct contributed to the initiation or continu- 
ance of the lockdown. 

D. A prisoner confined in a Agee acHORYAl facility designated by the corrections udp icne! is 
eligible for lump-sum meritorious deductions as follows: 

(1) for successfully completing an approved vocational, substance abuse or mental health 
program, one month; except when the prisoner has a demonstrable physical, mental health or de- 
velopmental disability that prevents the prisoner from successfully earning a high school equiva- 
lency credential, in which case, the prisoner shall be awarded three months; 

(2). for earning a high school’equivalency credential, three months; 

(3) for earning an associate's degree, four months; 

(4) for earning a bachelor's degree, five months; 

(5) for earning a graduate qualification, five months; and 

(6) for engaging in a heroic act of saving life or property, engaging in extraordinary conduct 
for the benefit of the state or the public that is at great expense or risk to or involves great effort on 
the part of the prisoner or engaging in extraordinary conduct far in excess of normal program as- 
signments that demonstrates the prisoner's commitment to self-rehabilitation. The classification 
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supervisor and the warden or the warden's designee may recommend the number of days to be 
awarded in each case based upon the particular merits, but any award shall be determined by the 
director of the adult institutions division of the corrections department or the director's designee. 

E. Lump-sum meritorious deductions, provided in Paragraphs (1) through (6) of Subsection D 
of this section, may be awarded in addition to the meritorious deductions provided in Subsections 
A and B of this section. Lump-sum meritorious deductions shall not exceed one year per award 
and shall not exceed a total of one year for all lump-sum meritorious deductions awarded in any 
consecutive twelve-month period. 

F. A prisoner is not eligible to earn meritorious deductions if the prisoner: 

(1) disobeys an order to perform labor, pursuant to Section 33-8-4 NMSA 1978; 

(2) isin disciplinary segregation; 

(3). is confined for committing a serious violent offense and is s within the first: sixty days of 
kon ames by the corrections department; or 

(4) is not an active participant in programs recommended and approved for the prisoner 
by the classification supervisor. 

G. The provisions of this section shall not be interpreted as providing eligibility to earn merito- 
rious deductions from a sentence of life imprisonment or a sentence of life REE eers without 
possibility of release or parole. 

H, The corrections department shall promilzats rules to implement the provisions of this sec- 
tion;and. the rules shall be matters of public record. A concise summary of the rules shall be pro- 

vided to each prisoner, and each prisoner shall receive a quarterly statement of the meritorious 
deductions earned, 

I. A New Mexico prisoner confined in a federal or out-of-state correctional facility is eligible 
to earn meritorious deductions for active participation in programs on the basis of the prisoner's 
conduct and program reports furnished by that facility to the corrections department. All decisions 
regarding the award and forfeiture of meritorious deductions at such facility are subject to final 
approval by the director of the enult institutions division of the corrections department or the di- 
rector's designee, | 

J. In order to be. eligible for meritorious deduptiona; a prisoner confined in a federal or out- 
of-state correctional ‘facility designated by the corrections department, must actively participate 
in programs that are available: If a federal or out-of-state correctional facility does not have pro- 
grams available for a prisoner, the prisoner may be awarded meritorious deductions at the rate 
the prisoner could have earned meritorious deductions if the prigoner had actively: baytiatens in 
programs. 

K. A'prisoner confined in a correctional facility in New Mexico that is ifetakad by a private 
company, pursuant to.a contract with the corrections department, is eligible to earn meritorious 
deductions in the same manner,as a prisoner confined in a state-run correctional facility. All deci- 
sions regarding the-award or forfeiture of meritorious deductions at such facilities are subject to 
final approval by the director of the adult. institutions division of the corrections department or the 
director's designee. | 

L. As used in this section: 

(1) "active participant" means a-prisoner who has begun, and is 5 cilia ly engaged i in, ap- 
proved programs; 

(2) "program" means work, vocational, educational, substance abuse and mental health 
programs, approved by. the classification supervisor, that contribute to a prisoner's self-betterment 
_ through the development of personal’and occupational skills. "Program" does not include recre- 
ational activities; 

(3). "nonviolent offense" means any offense other than a serious violent offense; and 

(4) "serious violent offense" means: 

(a) second degree murder, as provided in Section 30-2-1 NMSA 1978; 
(b). voluntary manslaughter, as provided in Section 30-2-3 NMSA 1978; 
- (ce) third degree aggravated battery, as provided in Section 30-3-5 NMSA 1978; 

_. (d).. third degree aggravated battery against a household member, as provided in Sec- 
tion 30-3-16 NMSA 1978; 

(e) first degree kidnapping, as provided in Section 30-4-1 NMSA 1978; 
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(f) first and second degree criminal sexual penetration, as ee in Section 30-9-11 
NMSA 1978; 

(g) second and third cei criminal sdtial pee of a minor, as provided in Sec- 
tion 30-9-13 NMSA 1978; 

(h) first and second eres robbery, as prbvidetht in Section 30-16-2 N MSA 1978; 

(i) second degree aggravated arson, as provided in Section 30-17-6 NMSA 1978; 

(j) shooting at a dwelling or occupied building, as gr chee in wes 30-3-8 NMSA 
1978; ou 

(k) shooting at or from a motor vehicle, as provided in Section 30- 3. 8 NMSA 197 g: 

(1) aggravated battery upon a peace officer, as provided in Section’®30-22-25 NMSA 
1978; 

(m) assault with intent to commit a violent felony upon a «at officer, as provided i in 
Section 30-22-23 NMSA 1978; 

(n) aggravated assault upon a peace officer, as perividedt: in Section 30-22-22 NMSA 
1978; or 

(0) any of the following offenses, when the nature of the dffense and the resulting 
harm are such that the court judges the'crime to be a serious violent offense for the purpose of 
this section: 1)’involuntary manslaughter, as provided in Section 30-2-3 NMSA 1978; 2) fourth 
degree aggravated assault, as provided in Section 30-3-2 NMSA 1978; 3) third degree assault with 
intent to commit a violent felony, as provided in Section 30-3-3 NMSA 1978; 4) fourth degree ag- 
gravated assault against a household member, as provided in Section 30-3-13 NMSA 1978; 5) third 
degree assault against a household member with intent to commit a violent felony, as provided in 
Section 30-3-14 NMSA 1978; 6) third and fourth degree aggravated stalking, as provided in Sec- 
tion 30-8A-3.1 NMSA 1978; 7) second degree kidnapping, as provided in Section 30-4-1 NMSA 
1978; 8) second degree abandonment of a‘child, as provided in Section 30-6-1 NMSA 1978; 9) first, 
second and third degree abuse of a child, as provided in Section 30-6-1 NMSA 1978; 10) third de- 
gree dangerous use of explosives, as provided in Section 30-7-5 NMSA 1978; 11) third and fourth 
degree criminal sexual penetration, as provided in Section 30-9-11 NMSA 1978; 12) fourth degree 
criminal sexual contact of a minor, as provided in Section 30-9-13 NMSA 1978; 18) third degree 
robbery, as provided in Section 30-16-2 NMSA 1978; 14) third degree homicide by vehicle or great 
bodily harm by vehicle, as provided in Section 66-8-101 NMSA 1978; or 15) battery upon a peace 
officer, as provided in Section 30-22-24 NMSA 1978. 

M. Except for sex offenders, as provided in Section 31-21-10.1 NMSA 1978, an offender sen- 
tenced to confinement in a correctional facility designated by the corrections department: who 
has been released from confinement and who is serving a parole term may be awarded earned 
meritorious deductions of up to thirty days per month upon recommendation of the parole officer 
supervising the offender, with the final approval of the adult parole board. The offender must be in 
compliance with all the conditions of the offender's parole to be eligible for earned meritorious de- 
ductions. The adult parole board may remove earned meritorious deductions previously awarded 
if the offender later fails to comply with the conditions of the offender's parole. The corrections 
department and the adult parole board shall promulgate rules to implement the provisions of this 
subsection. This subsection applies to offenders who are serving a parole term on or tee July i, 
2004. 


History: 1978 Comp., § 33-2-34, enacted by Laws facility, clarified that this section shall not be interpreted 


1999, ch. 238, § 1; 2008 (1st S.S.), ch..1, § 18; 2004, ch. as to provide earned meritorious deductions for a life 
75, § 1; 2006, ch. 82, § 1; 2015, ch. 122, § 17. sentence without the possibility of parole, and removed 

Repeals and reenactments. — Laws 1978, ch. 40, § the reference to "a sentence of death" relating to earned 
1, repealed 42-1-55, 1953 Comp, (former 33-2-34 NMSA meritorious deductions; in Paragraph (1) of Subsection D, 
1978), relating to meritorious deductions, and enacted a after "successfully earning a", deleted "general education 
new 33-2-34 NMSA 1978. diploma" and added "high school equivalency credential"; 

Laws 1999, ch. 238, § 1 repealed 33-2-34 NMSA 1978, as in Paragraph (2) of Subsection D, after "for earning a", de- 
amended by 1988, ch. 78, § 4, and enacted a new section,  leted "general education diploma" and added "high school 
effective July 1, 1999. equivalency credential"; in Paragraph (6) of Subsection D, 

The 2015 amendment, effective July 1, 2015, replaced _ after "great expense", added "or", after "risk", added "to", 
the term "general education diploma" with "high school after "or", added "involves erdate "and after "effort on", de- 
equivalency credential" in the provision relating to meri- leted "behalf" and added "the part"; in Subsection G, after 
torious deductions for prisoners confined in a correctional _ "life imprisonment or a sentence of", deleted "death" and 
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added "life imprisonment without possibility of release or 
parole"; in Subparagraph L(4)(n), after "NMSA 1978", de- 
leted "and" and added "or"; and in Subparagraph L(4)(0), 
after "third degree homicide by vehicle or great bodily", 
deleted "injury" and added "harm", and after "Section 66- 
8-101 NMSA 1978;", deleted:"and" and added "or". 

The 2006 amendment, effective July 1, 2006, changed 
"committee" to "supervisor"; changes "warden" to "war- 
den or the warden's designee" and changes "corrections 
department" to "corrections department or the director's 
designee" throughout the section; provided in Subpara- 
graph (a) of Paragraph (4) of Subsection A that meritori- 
ous deductions shall not exceed eight days per month if 
the prisoner was convicted of a serious violent offense or 
failed to pass a drug test administered as a condition of 
parole; added Subparagraph (b) of Paragraph (4) of Sub- 
section A to provide that meritorious deductions shall not 
exceed eight days per month up to a maximum of thirty 
days per month of time served during parole following 
revocation if the prisoner was convicted of a nonviolent 
offense; provided in Paragraph (3).of Subséction F that a 
prisoner is not eligible to earn deductions if the prisoner 
is confined for committing a serious violent offense} added 
Subparagraph (d) of Paragraph (4) of Subsection L to pro- 
vide aggravated battery against a household member; 
provided in Subparagraph (0) (formerly: Subparagraph 
(n)) of Paragraph (4) of Subsection L aggravated assault 
against a household member; and provided in Subsection 
M that this subsection applies to offenders who are serv- 
ing a parole term on or after July 1, 2004. « 

The 2004 amendment, effective ms 1, 2004, added 
Subsection M. 

The 2003 (1st S.S.) denvicdantntt effective February 3, 
2004, substituted "the director's" for "his" preceding "des- 
ignee" near the end of the last sentences of Subsections I 
and K, and added "second and" at the beginning of Sub- 
paragraph (4)(f) of Subsection L. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II, GOOD TIME CREDIT. 


III. SERIOUS VIOLENT OFFENSE. 
I, GENERAL CONSIDERATION. 


Notice, — The statute itself provides notice to a de- 
fendant that he could be subject to that provision of the 
Earned Meritorious Deduction Act (EMDA) statute. State 
v. Cooley, 2003-NMCA-149, 134 N.M. 717, 82 P.3d 84, cert. 
quashed, 135 N.M. 789, 93 P.3d 1294. 

Application to incarceration for probation revo- 
cation. — Earned meritorious deductions are applicable 
to the period of incarceration for revocation of probation. 
Garcia v. Dorsey, 2006-NMSC-052, 140 N.M. 746, 149 P.3d 
62. 

The crime of attempted first degree criminal sex- 
ual penetration is not subject to earned credit diminu- 
tion. State v. Loretto, 2006-NMCA-142, 140 N.M. 705, 147 
P.3d 1138. 

The meritorious deduction rate for the underly- 
ing felony applies to the entire enhanced sentence im- 
posed under the Habitual Offender Act. Valléjos v. Mar- 
quez, 2008- NMSC-003, 143 N.M. 357, 176 P.3d 1089, 

Factors allowing judge to limit credit. — The fac- 
tors that the Earned Meritorious Deduction Act allows 
the judge to find in order to limit credit under Subsection 
L(4)(n) (now L(4)(0) of this section do not have to be found 
by the jury beyond a reasonable doubt. State v, Montoya, 
2005-NMCA-078, 137 N.M. 713, 114 P.3d 393, cert. denied, 
2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229, 

Conviction as accessory. — Where defendant was 
convicted of violating 30-3-8 NMSA 1978 as an acces- 
sory to the crime and the crime is one enumerated in 
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Subsection L(4)(j) (now L(4)(o)of this section, the fact that 
he pleaded guilty as an accessory and not as a principal is 
irrelevant for purposes of the Earned Meritorious Deduc- 
tions Act. State v. Flores, 2005-NMCA-092, 138 N.M. 61, 
116 P.3d 852, cert. denied, 2005-NMCERT-007, 138 N.M. 
145, 117 P.3d 951. 

Because this section does not increase the maxi- 
mum sentence but rather specifies how it may be de- 
creased by good conduct, the court's failure to inform 
the defendant of the possible application of this section 
during the plea hearing was not a failure to advise him 
of his maximum possible sentence. State v. Andazola, 
2003-NMCA-146, 134.N.M. 710, 82 P.3d 77. 

Mitigation concerns the manner of the commis- 
sion of an offense, not the nature of the offense itself 
and factors that support mitigating a sentence do not al- 
ter the nature of the offense. The existence of mitigating 
factors concerning the manner in which the crime was 
committed is separate from the determination that the of- 
fense is a serious violent offense. A finding of mitigating 
factors that causes the district'court to reduce defendant's 
sentence does not preclude the district court from finding 
that the crime was a serious violent offense. State v. Ayala, 
2006-NMCA-088, 140 N.M. 126, 140 P.3d 547, cert. denied, 
2006-NMCERT-007, 140 N.M. 279, 142 P.3d 360. 

‘Discretion of administrators. — Deduction of good 
time credits from an inmate's sentence is a discretionary 
matter entrusted not to the courts but to the adminis- 
trators of the corrections department or the county jails. 
State v. Aqui, 1986-NMSC-048, 104 N.M. 345, 721 P.2d 
771, cert. denied, 479 U.S. 917, 107 S. Ct. 321, 93 L. Ed. 
2d 294 (1986), 

Effect of change of law. — Where defendant was 
charged with nine counts of criminal sexual penetration 
over a period from June 1997 through December 1999, 
none of the counts was specifically limited to a particu- 
lar time, the state was unable to specify a time period 
for particular acts during the guilt phase, and the jury 
was presented with evidence of a number of acts that oc- 
curred over two and a half years and was not asked to 
specify that one act occurred after July 1, 1999, the ver- 
dict was inadequate to support a conclusion that defen- 
dant committed an act occurring after July 1, 1999 when 
an amendment to the statute decreasing the earned 
meritorious deduction became effective. State v. Sala- 
zar, 2006-NMCA-066, 139 N.M. 603, 136 P.3d 1013, cert. 
quashed, 2007-NMCERT-004, 141 N:M. 568, 158 P.3d 458. 


II. GOOD TIME CREDIT. 


Good time credit for serious youthful offender. 
— The district court may limit good time credit eligibil- 
ity under the Earned Meritorious Deductions Act when 
sentencing a serious youthful offender to less than a life 
sentence upon a conviction for first degree murder. State 
v, Tafoya, 2010-NMSC-019, 148 N.M. 391, 237 P.3d 693. 

Where defendant pled guilty to first degree murder 
and was sentenced as a serious youthful offender to 
thirty years imprisonment, with ten years suspended, the 
court had the discretion to limit defendant's good time 
credit eligibility to four days per month. State v. Tafoya, 
2010-NMSC-019, 148 N.M. 391, 237 P.3d 693. 

_ Determination of good time credit by the court. 
— Where the defendant was convicted of first-degree 
murder, attempted first-degree murder and tampering 
with evidence, the trial court improperly provided in its 
judgment that the defendant "must serve eighty-five 
percent (85%) of the above sentence pursuant to Sec- 
tion 33-2-34L(4)". There is no provision in the EMDA or 
any other New Mexico statute that requires a prisoner 
to serve 85% of any sentence, although the EMDA's four 
days per month limit on good time awards relating to seri- 
ous violent offenses results in a prisoner having to serve 
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between 86,85% and 100% of his stated sentence. State 
v. Rudolfo, 2008-NMSC-036, 144 N.M. 305, 187 P.38d 170, 

Constitutionality of good time credit scheme. — 
New Mexico's good time credit statutory scheme does not 
offend the constitutional guarantee of equal protection of 
the law; it is reasonable not to award good time credits for 
presentence:confinement to detainees who are presumed 
innocent and therefore are not yet subject to rehabilita- 
tion efforts or to compulsory labor requirements, espe- 
cially when they are held: without systematic evaluation in 
county jails lacking rehabilitation programs. State uv. Aqui, 
1986-NMSC-048, 104 N.M. 345, 721 P.2d 771, cert. denied, 
479 US. 917, 107 S. Ct. 321, 93 L. Ed. 2d 294 (1986), 

New Mexico's: statutory scheme making prisoners eligi- 
ble for awards of good time credits for the periods of their 
post-sentencing confinement in correction department 
facilities and county jails but not for the periods of their 
presentence. confinement in county jails does not offend 
the due process guarantees of the New Mexico and United 
States constitutions. State v. Aqui, 1986-NMSC-048, 104 
NiM,' 345; 721 P.2d:771, cert. denied, 479 U.S. 917, 1078S. 
Ct.'321, 93 L.Ed. 2d, 294 (1986). 

‘This section serves a rational purpose of rehabilitating 
criminals, and. is not unconstitutional. Lemieux v, Kerby, 
931 F.2d 1391 (10th Cir. 1991). 

Good-time credits, apply only to noncapital 
crimes, — The legislature intended that only inmates 
convicted of noncapital crimes receive the benefit. of good- 
time credits, inasmuch,as:this section describes merito- 
rious deductions as pertaining 'to "basic" and "enhanced" 
sentences, and the relevant provisions of the Criminal 
Sentencing Act only describe noncapital felonies as hav- 
ing basic and enhanced sentences. Compton v. Lytle, 
2003-NMSC-031,.134 N.M, 586, 81 P.3d 39, superseded by 
statute, State.v, Tafoya, 2010-NMSC- 019, 148 N,M. 391, 
237 P.3d 693. 

"Good time" credits deducted from maximum un: 
suspended portion of sentence, — "Good time" credits 
shall be allowed to be: deducted from the maximum un- 
suspended portion of a sentence for purposes of determin- 
ing entitlement of right to release from imprisonment 
where other, provisions of the law do not’ circumscribe 
the minimum imprisonment to be served, Coutts v. Cox, 
1966-NMSC-027, 75 N.M. 761, 411.P,2d 347. 

"Good time" credits deducted from minimum sen- 
tence for parole purposes. — "Good time" credits shall 
be allowed to be:deducted from the minimum sentence for 
purposes of determining eligibility for parole, Coutts v. 
Cox, 1966-NMSC-027, 75 N.M. 761,'411 P.2d 347. 

Service of an inmate's minimum sentence, less "good 
time," merely renders him eligible to parole, but does 
not entitle him to final discharge. Owens v. Swope, 
1955-NMSC-079, 60 N.M. 71, 287 P.2d 605, cert. denied, 
350 US. 954, 76 S, Ct. 348, 100 L. Ed. 830 (1956). 

Good conduct credits deducted from maximum 
sentence. — Credits for good conduct are to be deducted 
from the maximum rather than the minimum sentence in 
determining when a prisoner is entitled to a full release 
as a matter of right, Owens v. Swope, 1955-NMSC-079, 60 
N.M. 71, 287 P.2d 605, cert. denied, 350 US, 954, 76S, Ct. 
3438, 100 L. Ed. 830 (1956). 

Earned meritorious deductions do not apply to 
reduce probation sentences. — The plain language 
of the Earned Meritorious Deductions Act only directly 
manifests a legislative intent that meritorious deductions 
be earned by offenders who are currently incarcerated, in- 
carcerated following parole revocation, or who have been 
released on parole. State v. Ortiz, 2015-NMCA-020, cert, 
denied, 2015-NMCERT-001. 

Where defendant was serving probation on one sentence 
while he was serving a period of incarceration on another 
sentence, the district court did not err in determining that 
the Earned Meritorious Deductions Act did not apply to 
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probation, and that defendant was not entitled to earned 
meritorious deductions while serving a period of proba- 
tion, even if he was serving the period of probation dur- 
ing a period of incarceration on another sentence. State v, 
Ortiz, 2015-NMCA-020, cert. denied, 2015-NMCERT-001. 

Earned meritorious deductions do not apply to 
reduce probation sentences, — The plain language 
of the Earned Meritorious Deductions Act only directly 
manifests a legislative intent that:meritorious deductions 
be earned by offenders who are currently incarcerated, in- 


. carcerated following parole revocation, or who have been 
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released on parole. State v. Ortiz, 2015-NMCA-020, cert. 
denied, 2016-NMCERT-001, » 

Where defendant was serving probation on one sentence 
while he was serving a period.of incarceration on another 
sentence, the district court did not err in determining that 
the Earned Meritorious Deductions Act did; not apply to 
probation, and that defendant was not entitled to earned 
meritorious deductions while serving a period of proba- 
tion, even if he was serving the period of probation dur- 
ing a period of incarceration on another sentence, State v, 
Ortiz, 2015-NMCA-020, cert. denied, 2015-NMCERT-001. 

Forfeiture of credits. — This section and 33-2-36 
NMSA. 1978 confer an entitlement to good-time credits, 
and this entitlement may be divested only when the statu- 
tory and administrative procedures relating to those:cred- 
its have been followed. Brooks v. Shanks, 1994-NMSC-113, 
118 N.M. 716, 885 P.2d 637. 

The language of this section.and in 33-2- 36 NMSA 1978 
gives prisoners the right not to: be subjected to a forfeiture 
or termination of good-time credits unless the appropri- 
ate procedures are followed. If those procedures, which 
include obtaining the: committee's recommendation and 
the warden's approval, are circumvented, a due process 
violation occurs. Brooks v. Shanks, 1994- NMSC- 113, 118 
N.M. 716,885 P.2d 637. 

Application of good time credits. — Delaiine the 
references to "basic" and "enhanced" in this section after 
1999 does not appear to change how good time credits are 
applied, On their face, now as then, good time credits are 
applied to the entire sentence. LaVoy v, Snedeker, rts 
F.Supp. ___ (D.N.M..2004). 

This section does not create a liberty interest. LaVoy v. 
Snedeker, ____ F.Supp. ___ (D.N.M. 2004), . 


III, SERIOUS VIOLENT OFFENSE. 


Negligent child abuse as a serious violent offense. 
— Negligent child abuse qualifies as a serious violent of- 
fense where there is grossly negligent conduct that poses 
a substantial risk of serious harm to children, State v. 
Schoonmaker, 2005-NMCA-012, 186 N.M. 749, 105 P.3d 
302, rev'd on other grounds, 2008-NMSC-010, 143 N.M. 
373, 176 P.3d 1105. 

Failure to stop and render aid after vehicular 
homicide, — Where defendant, who was driving under 
the influence of alcohol, struck a pedestrian at night ona 
busy street, knocking the pedestrian into oncoming lanes 
of traffic; defendant immediately left the scene; defendant 
plead guilty to vehicular homicide; there was no evidence 
of speeding or reckless driving before the accident, the 
court did not abuse its discretion in determining that the 
offense was a.serious violent offense based solely on the 
fact that by failing to stop and render aid, defendant had 
left the victim in danger of being hit by other vehicles ata 
time when defendant did not know the victim's condition. 
State v, Lavone, 2011-NMCA-084, 150 N,M. 473, 261 P.3d 
1105, cert. denied, 2011-NMCERT- 007, 268 P.3d 46. 

Third degree vehicular homicide as a serious vio- 
lent offense. — Where defendant drove recklessly while 
intoxicated and struck and killed the victim with defen- 
dant's vehicle, the district court found that defendant 
had a history of alcohol abuse along with a prior criminal 
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history involving alcohol-related offenses and that defen- 
dant recklessly crossed the center line and struck the vic- 
tim who was on a bicycle with sufficient force to propel 
the victim through the air and into the bed of defendant's 
truck, the district court's findings were sufficient to sup- 
port a serious violent offender offense designation. State 
v. Solano, 2009-NMCA-098, 146 N.M. 831, 215 P.3d 769, 
cert. denied, 2009-NMCERT-007, 147 N.M. 361, 223 P.3d 
358. 

Where defendant drove reuklesaly while intoxicated, 
crossed the center line and struck the victim on a bicycle 
at such a rate of speed that the victim was thrown ‘over 
defendant's truck and into the bed of the truck; defendant 
had a long history of alcohol abuse and previous experi- 
ence with injuring a person because of alcohol impairment; 
and defendant disregarded advice to refrain from driving 
while under the influence, the evidence was sufficient to 
establish that defendant committed the homicide in a 
physically violent manner with recklessness in the face 
of knowledge that defendant's acts were reasonably likely 
to result in serious harm and to support a serious violent 
offense designation. State v. Solano, 2009-NMCA-098, 146 
N.M. 831, 215 P.3d 769, cert. denied, 2009-NMCERT-007, 
147 N.M. 361, 223 P.3d 358, 

Homicide by vehicle. — Where defendant drove a 
pickup on a residential street toward a group of children 
who were trick-or-treating on Halloween; the chaperone 
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killed; defendant stopped the vehicle and then left the 
scene. of the accident; the group was visible to motorists; 
defendant altered defendant's course and.drove toward 
the group and increased defendant's speed; defendant was 
driving on a suspended license; defendant had been drink- 
ing; defendant had four previous convictions of DWI; and 
defendant was convicted of homicide by vehicle, the dis- 
trict court did not err in determining that the conviction 
was a serious offense. State v. Melendrez, 2014-NMCA-062, 
cert. denied, 2014-NMCERT-006. 

Required findings. — Findings that merely set forth 
facts, without connecting the facts to the requirement that 
the offense was committed in a physically violent manner 
either with an intent to do serious harm or with reckless- 
ness in the face of knowledge that one's acts are reason- 
ably likely to result in serious harm, do not satisfy the 
statutory requirement and do notjustify a determination 
that an offense is a serious violent offense. State v. Scurry, 
2007-NMCA-064, 141 N.M. 591, 158 P.3d 1034. 

Findings required to support determination that 
an offense is a serious violent offense. — The district 
court's determination that an offense is a serious violent 
offense must be supported by findings that reflect that the 
crime was committed in a physically violent manner and 
that defendant either intended to do serious harm or that 
defendant's actions involved recklessness in the face of 
knowledge that his acts were reasonably likely to result in 
serious harm. State v. Loretto, 2006-NMCA-142, 140 N.M. 
705, 147 P.3d 1138. 

No right to jury trial on serious violent offense 
determination. — Defendant, whose sentence was des- 
ignated as a serious violent offense under 31-18-15 and 
66-8-101 NMSA 1978, was not entitled to a jury trial to 
determine whether the offense was a serious violent of- 
fense because the serious violent offense statute im- 
poses a, mandatory increased minimum sentence, not 
the maximum sentence for the offense. State v, Worrick, 
2006-NMCA-035, 139 N.M, 247, 131 P.3d 97, cert. quashed: 
2007-NMCERT-008, 142 N,M. 434, 166 P.3d 1088, 

Constitutionality of procedure. — It is constitu- 
tional under the Apprendi v. New Jersey, 530 U.S. 466, 120 
S. Ct, 2348, 147 L. Ed. 2d 435 (2000), standard for a judge, 
rather than a jury, to make the finding that an offense 
is a "serious violent offense" under this section. State v. 
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Morales, 2002-NMCA-016, 131 N.M. 530, 39 P.3d 747, cert. 
denied, 131 N.M. 738, 42 P.3d 843. 

Where defendant pleaded no contest to the offense 
of intentional child abuse resulting in death, the dis- 
trict court could classify defendant's acts as a "serious 
violent offense" without violating the United States Su- 
preme Court opinions in Apprendi and Blakely. State v. 
Bravo, 2006-NMCA-019, 1389 N.M. 93, 128 P.3d 1070, cert. 
quashed, 2006-NMCERT-011, 140 N.M. 845, 149 P.3d 942. 

Standard to find a "serious violent offense". 
In order for a judge to make a finding qualifying an of- 
fense as seriously violent the judge must find the intent 
to do serious harm or knowledge that the acts were rea- 
sonably likely to cause serious harm. State ‘v. Morales, 
2002-NMCA-016, 131 N.M. 530, 39 P.3d 747, cert. denied, 
131 N.M. 738, 42 P.3d 843. 

District court must explain its conclusions re- 
garding a serious violent offense designation. — 
Where defendant was convicted of aggravated assault 
with a deadly weapon, the district court's failure to make 
specific findings that defendant's offense was seriously 
violent was error, because a district court must make ex- 
press findings to demonstrate that the crime was commit- 
ted in a physically violent manner either with an intent to 
do serious harm or with recklessness in the face of knowl- 
edge that one's acts are reasonably likely to result in se- 
rious harm. State v. Branch, 2018-NMCA-081, replacing 
2016-NMCA-071, 387'P.3d 250, cert. denied. 

District court must make specific findings to 
qualify an offense as seriously violent. — A district 
court must make: express findings to demonstrate that 
the crime was committed in.a physically violent manner 
either with an intent to do serious harm or with reckless- 
ness in the face of knowledge that one's acts are reason- 
ably likely to result in serious harm, so where defen- 
dant was convicted of aggravated assault with a deadly 
weapon, the district court's failure to make specific find- 
ings that defendant's offense was seriously violent was 
error. State v. Branch, 2016-NMCA-071, 387 P.8d 250, re- 
placed by 2018-NMCA-081, and cert. quashed. 

Crime not listed in definition may not be consid- 
ered "serious violent offense." — Conspiracy to commit 
armed robbery is neither an enumerated offense that sat- 
isfies the definition of "serious violent offense" as a matter 
of law, nor is it one of the additional offenses that a judge 
may determine to be.a serious violent offense, Therefore, 


‘a district court’is not authorized to limit a defendant's 
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good time credit for a conviction of conspiracy to com- 
mit armed robbery. State v. McDonald, 2003-NMCA-123, 
134 N.M. 486, 79 P.38d 830, aff'd in part, rev'd in part, 
2004-NMSC-033, 186 N.M. 417, 99 P.3d 667. 

Aggravated battery on household’ ‘member not 
"serious violent offense".— Because the district court's 
authority to classify a defendant as a serious violent of- 
fender derives from this section and this section does not 
list aggravated battery om a household member, 30-3-16 
NMSA 1978 (now 83-2-384L(4)(d) NMSA-1978), as such an 
offense, the court erred in classifying defendant's convic- 
tion under that section as a serious violent offense. State 
v, Bennett, 2003-NMCA-147, 134 N.M. 705, 82 P.3d 72, 
cert. granted, 2003-NMCERT-003, sas N.M. 51, 84 P.3d 
668 (decided under prior law). 

Vehicular homicide. — The trial court could : reason- 
ably conclude that vehicular homicide in violation of 66- 
8-101 NMSA 1978 was a serious violent offense where, 
in addition to other evidence, it considered information 
contained in the presentence report that the vehicular ho- 
micide was the fourth time that the defendant had been 
arrested for an alcohol-related driving offense and that he 
had two previous convictions for DWI. State v. Wildgrube, 
20038-NMCA-108, 134 N.M. 262, 75 P.3d 862, cert: denied, 
134 N.M. 179, 74 P.3d 1071. 
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Where victim of vehicular homicide was a teenager, "Good time" applied for. purposes of final. dis- 
defendant's breath alcohol level was three times the charge. — The "good time" statute is still in effect but 
presumptive level of intoxication, defendant admitted to it is to be applied only for purposes of final discharge and 
police that he should be arrested because he was drunk, ~ . only as.a deduction from the maximum sentence; Release, 
defendant announced at the scene of the accident that therefore, may be only upon parole and upon action of the 
he intended to drive away, and defendant was either parole board. 1955-56,Op. Att'y Gen. No, 55-6156. 
too intoxicated to notice the headlights of victim's auto- Prisoners transferred to penitentiary given "good 
mobile or he was being untruthful by claiming that the time" credit. — Prisoners transferred from the reform 
headlights of victim's automobile were off, district, court school to the penitentiary are to be given good time credit 
properly concluded that defendant acted with reckless- on the whole time of sentence. 1929-30, Op..Att'y Gen. 
ness in the face of knowledge that his acts were reason- - No, 29-99. 
ably likely to result in serious harm and designated defen- "Good time" deductions allowed while on parole. 
dant's crime as a serious violent offense. State v. Worrick, — Until finally discharged, a prisoner is upon parole, and 
2006-NMCA-035, 189 N.M. 247, 131 P.3d 97, cert, quashed deductions for good time may be allowed while the pris- 
2007-NMCERT-008, 142 N.M, 434, 166 P.3d 1088. oner is on parole, 1937-38 Op, Att'y Gen. 37-1653. 

"Good time" earned under these statutes may only _Law reviews. — For comment, "Definitive Sentencing 
be deducted from the maximum and not the minimum in New Mexico: The 1977 Criminal ee Act," see 9 


of the sentence, 1955-56 Op. Att'y Gen. No. 55-6156. N.M.L. Rev.,131 (1978- Lien 


33-2-35. [Application of law to convicts in penitentiary; relation back; 
escapers and revolters excepted.] 


The provisions of this article shall apply to convicts in the penitentiary, excepting such convicts 
as have escaped from the penitentiary, or been concerned in any revolt whereby ‘any convict has 
escaped, and shall operate back to the commencement of sind such sentence of such conwichs r 


History: Laws 1889, ch. 76; § 50; C.L. 1897, § 3589; count notes. — The 1915 Codé es baangitels deleted 
Code 1915, § 5074; C.S. 1929, § 130-162; 1941 Comp., § "now" after "shall apply to convicts" and substituted "this 
45-156; 1953 Comp., § 42-1-56. article" for "this act." The words "this article" refer to 


Bracketed material. — The bracketed material was Code 1915, ch. CI, art. 1, being §§ 5018 to 5087. 
inserted by the compiler and is not part of the law. ' v 


33-2-36, Forfeiture of earned meritorious deductions. 


A. Meritorious deductions earned:by a prisoner may be forfeited in an amount up-to ninety: 
days for two or more misconduct violations. Meritorious deductions earned by a prisonér may be 
forfeited in an amount in excess of ninety days for a major conduct violation. Forfeitures-of merito- 
rious deductions of up to ninety days shall only proceed upon the recommendation of the classifica- 
tion supervisor and final approval by the warden or the warden's designee. Forfeitures of meritori- 
ous deductions in an amount in excess of ninety days shall only proceed upon the recommendation 
of the classification supervisor and the warden or the warden's designee and final approval of the 
director of the adult institutions division of the corrections department or the director's designee. 
The secretary. of corrections may review, and revise any decision regarding the forfeiture of meri- 
torious deductions, 

B. The provisions of this section also apply to the forfeiture of earned shenrttiontbens deductions 
for a prisoner confined in a: 

(1).. federal or out-of-state correctional facility; or 
(2) correctional facility in'‘New Mexico operated. by a private company pursuant to a con- 
tract with the corrections department. 


+e 


' History: 1978 8 Comp, § 33-2-36, enacted by Laws’ department" to "corrections department or the pach 


1988, ch. 78, § 6; 1999, ch. 238, § 2; 2006, ch. 82, § 2. designee" in Subsection A. 

Repeals and reenactments. — Laws 1988, ch. 78, § 6 The 1999 amendment, effective July 1, 1999, Pevents 
repealed 33-2-36 NMSA 1978, as amended by Laws 1977, the section, which formerly read: "Any accrued deductions 
ch’ 257, § 78, relating to the forfeiture of earned meritori- may be forfeited by the convict for any major conduct vio- 
ous deductions by prison inmates, and enacted a new sec- lation upon the recommendation of the classification com- 
tion, effective July 1;.1990. mittee, approval by the warden and final approval by the 

Cross references. — For applicability of Laws 1988, ay oat of corrections." 
ch. 78, see 33-2-49 NMSA 1978. 

The 2006. amendment, effective July 1, 2006, changed ANNOTATIONS 
“committee” to "supervisor"; changed "warden" to "war- Forfeiture of credits. — Section 33-2-34 NMSA 


den or the warden's designee"; and changed "corrections 1978 and this section confer an entitlement to good-time 
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credits, and this entitlement may be divested only when considering eligibility for parole under 31-21-10 NMSA 
the statutory and administrative procedures. relating 1978. Deats v, State, 1972-NMCA-155, 84 N.M. 405, 503 
to those credits have: been followed. Brooks uv. Shanks, P.2d 1183, 
1994-NMSC-113, 118 N.M. 716,885 P.2d 637. es When conduct warrants, "good time" may be for- 
The language in 33-2-34 NMSA.1978 and ‘in this section feited. and parolee returned. — "Good time" earned 
gives prisoners the right not to be subjected to a forfeiture may be canceled under this section at any time prior to 
or termination of good-time credits unless the appropriate the service of sentence. If prior to that date a parolee's 
procedures are followed. If those procedures are circum- conduct warrants forfeiture of "good time" earned, a war- 
vented, a due process violation occurs. Brooks v. Shanks, rant may be issued under the procedure set out in 31-21- 
1994-NMSC-113, 118.N.M.716, 885 P.2d:637. 14 NMSA 1978 to return that convict to the penitentiary 
Continuous sentence provision not limited to even though it is proposed to return him. subsequent to 
"good! time" situations. —,The obvious intent of the the date when. his original parole agreement indicates 
sections of the 1889 law was to provide for the reduc- that the sentence imposed would have been served. 1955- 
tion of a sentence because of "good time.".In so provid- 56 Op. Att'y Gen. No. 56-6378. 
ing, § 49, the present 33-2-39 NMSA 1978) stated that Am. Jur. 2d, A.L.R. and C.J.S. references. — With- 
separate sentences were to be construed as one continu- drawal, fortebiiea: modification or denial of good time al- 


ous sentence. However, the statute is not limited to "good lowance to prisoner, 95 A.L.R.2d 1265. 
time" situations; it is general in its effect and applies in 


33-2-37. Restoration of forfeited meritorious deductions. 


A. Meritorious deductions forfeited pursuant to Section 33-2-36 NMSA 1978 may be restored 
in whole or in part to a prisoner, who is exemplary in conduct and work performance fora period of 
not less than six months following the date of forfeiture. Meritorious: deductions may be restored 
upon recommendation of the classification supervisor, approval by the warden or the warden's des- 
ignee and final approval by the director of the adult institutions division of the corrections depart- 
ment or the director's designee. «. 

B. The provisions of this section also apply to the restoration of earned seri oHOgS deduictions 
for a prisoner confined in a: 

(1) federal or out-of-state correctional facility; or 
(2) ‘corréctional facility in New Mexico operated by a private company pursuant to a con- 
tract with the corrections department. 


History: 1978 ‘Comp, § 33-2-37, dated by Laws or the warden's designee"; and changed "secretary of cor- 


1988, ch. 78, § '7; 1999, ch. 288, § 3; 2006, ch. 82, § 3. rections" to "director of the adult institutions division of 
Repeals and reenactments. — Laws 1988, ch. 78, § 7 the corrections department or the director's designee" in 

repealed 33-2-37 NMSA 1978, as amended by Laws 1977, Subsection A. 

ch. 257, § 79, relating to the restoration of forfeited meri- The 1999 amendment, effective July 1, 1999, desig- 

torious deductions by prison inmates, and enacted a new nated the formerly undesignated paragraph as Subsec- 

section, effective July 1, 1990. tien A, and, in that subsection, added "Meritorious" at the 
Cross references. — For applicability of Laws 1988, beginning of the first sentence and added the second sen- 

ch, 78, see 33-2-49 NMSA 1978, tence; and added Subsection B. 


The 2006 amendment, effective July 1, 2006, changed 
"committee" to "supervisor"; changed "warden" to "warden 


o 


33-2-38. Computation of term. 


by prisoner shall not be discharged from the penitentiary of New Mexico or any other correc- 
tional facility until he has served the full term for which. he was sentenced. The term shall be com- 
puted from and include the day on which his sentence took effect and shall exclude any time the 
convict may have been. at large by reason of escape, unless he is pardoned or otherwise released 
by legal authority. The provisions of this section shall not be interpreted to deprive a prisoner of 
any reduction of time to which he may be entitled pursuant to the provisions of Sections 31-20-11, 
31-20- 12, and Bind- 34 NMSA 1078, 


History: Laws 1889, ch. 76, 5 13; . L. 1897, § 3502; The 1999 amendment, effective July 1, 1999, added 
Code 1915, § 5071; C. S. 1929, § 130-159; 1941 Comp., § the section heading; substituted "prisoner" for "convict" 
45-158; 1953 Comp., § 42-1-58; Laws 1999, ch. 238, § 4. twice; inserted*"of New Mexico or any other correctional 

Cross references, — For pardon upon discharge, see facility" in the first sentence; and substituted the present 
31-20-8 NMSA 1978. last sentence for "provided, that nothing in this section 

For money, clothing and transportation being furnished shall be so construed as to deprive any convict of any re- 
to discharged prisoners, see 31-21-2 NMSA 1978. — duction in time which he may be entitled to under Sec- 


tion 33-2-38 NMSA 1978," 
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Applicability. — Laws 1999, ch. 238, § 8, provided that 
the provisions of §§ 1 to 5 and 7 of the act are applicable 
to persons convicted of a criminal offense committed on or 


CORRECTIONAL INSTITUTIONS 


after July 1, 1999; and further provided that as to persons “ 


convicted of a criminal offense committed prior to July 1, 
1999, the laws with respect to meritorious deductions in 
effect at the time the offense was committed shall apply. 


ANNOTATIONS 


Compiler's notes. — The following notes were ren- 
dered pursuant to Laws 1969, ch. 50, § 1. 

Prisoner entitled to credit for time from first con- 
viction. — A prisoner, after being awarded a new trial 
and having again been convicted of the crime originally 
charged, is entitled to credit for time he spent in custody 
from the time of his first conviction, 1969 Op. Att'y Gen, 
No. 69-114. 

Credit given retroactively to prisoners incarcer- 
ated on effective date, — Laws 1969, ch, 50, § 1, made 


33-2-39 


the giving of credit retroactive insofar as prisoners in the 
penitentiary on or after the effective date of the act were 
concerned and insofar as post-conviction incarceration 
was concerned. 1969 Op. Att'y Gen. No, 69-114. 

Credit given for time spent under original invalid 
sentence. — One who has his conviction set aside, is re- 
tried and again convicted and sentenced for the same of- 
fense, is entitled to credit for the time he was actually'con- 
fined in the penal institution under the original invalid 
sentence and not credit prorated to the entire sentence. 
1969 Op. Att'y Gen:No. 69-114, 

Credit given for time prior to posting bondi —A 
person free on bond pending a decision of an appellate 
court is entitled to credit for time incarcerated prior to 
posting bond if the appeal results in affirmance’ of the 
conviction or if, after remand, a new and valid sentence 
for the commission of the same crime is imposed and he 
is again confined in the penitentiary. 1969 Op. Att'y Gen. 
No, 69-114, 


33-2-39. [Separate sentences construed as cumulative. |] 


Whenever any convict shall have been committed under several convictions with separate sen- 
tences, they shall be construed as one continuous sentence for the full length of all the sentences 


combined: 


History: Laws 1889, ch. 76, § 49; C.L. 1897, § 3538; 
Code 1915, § 5073; C.S. 1929, § 180-161; 1941 Comp., § 
45-159; 1953 Comp., § 42-1-59. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For rule of construction of stat- 
utes prescribing sentences, see 31-21-1 NMSA 1978. 


ANNOTATIONS 


Applicability of section not limited to "good time" 
situations. — The obvious intent of the sections of the 
1889 law was to provide for the reduction of a sentence 
because of "good time." In so providing, § 49, this section, 
stated that separate sentences were to be construed as 
one continuous sentence, However, the statute is not lim- 
ited to "good time" situations; it is general in its effect and 
applies in considering eligibility for parole under 31-21-10 
NMSA 1978. Deats v. State, 1972-NMCA-155, 84 N.M. 405, 
503 P.2d 1183. 

Under section two sentences construed as one. 
— Where district court sentenced defendant on each of 
two convictions of second degree murder, the two sen- 
tences were "one continuous sentence." State v. Miller, 
1968-NMSC-103, 79 N.M. 392, 444 P.2d 577, cert. denied 
sub nom. Miller v, Baker, 394 US, 1002, 89 S. Ct. 1597, 22 
L. Ed. 2d 779 (1969). , 

But sentences under separate commitments 
treated differently. — This section means that separate 
sentences under one commitment are to be treated as one 
continuous sentence, but it does not mean that sentences 
under separate commitments are to be so treated. Deats v. 
State, 1972-NMCA-155, 84 N.M, 405, 503 P.2d 1183. 

For purposes of parole administration only. — The 
holding in Deats v. State, 1972-NMCA-155, 84 N.M. 405, 
503 P.2d 1183, that this section means that separate sen- 
tences under one commitment are to be treated as one con- 
tinuous sentence but that separate sentences under sepa- 
rate commitments are not to. be treated as continuous, is 
limited strictly to purposes of parole administration. State 
v. Davis, 2003-NMSC-022, 134 N.M. 172, 74 P.3d 1064. 

Eight sentences construed as one. — Where a per- 
son received eight consecutive sentences each for a term 
of not less than one nor more than five years, it has been 
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held that the sentence must be considered one continuous 
sentence of not less than eight. nor more than 40 years. 
State v. Martinez, 1978-NMSC-083, 92 N.M. 256, 586 P.2d 
1085; Deats v. State, 1972-NMCA-155, 84 N.M. 405, 503 
P.2d 1183. 

Previous sentences served. before serving under 
more recent ones, — This section applied to the eight 
consecutive sentences imposed on defendant in 1969 and 
required that they be considered as one continuous sen- 
tence of not less than eight nor more than 40 years for 
reduction of sentence for good time but previous 1967 
sentences must have been served before defendant be- 
gan serving under the 1969 sentences. Deats v. State, 
1972-NMCA-155, 84 N.M. 405, 503 P.2d 1183. 

Sentence for more than one year in custody of 
corrections department, not county. — Defendant 
whose continuous sentence was for more than one year 
was properly sentenced to the custody of the corrections 
department rather than the county jail, as the place of 
confinement, under 31-19-1 and 31-20-2A NMSA-1978 and 
this section, depends on the length of confinement. State v. 
Musgrave, 1984-NMCA-127,.102 N.M. 148, 692 P.2d 534. 

Recent sentence cannot be made. consecutive 
with prior sentence. — The sentence in a cause which 
appellant had begun to serve could not be changed so as to 
make the service consecutive to that required to be served 
under the sentence in a previous cause. State v. Verdugo, 
1969-NMSC-008, 79 N.M. 765, 449 P.2d 781. 

Sentence may be amended to shorten but not to 
augment. — During the term:during which a sentence 
was imposed, it could be amended so as to shorten it, but 
not so that the punishment would be augmented. State v. 
Verdugo, 1969-NMSC-008, 79 N.M. 765, 449 P.2d 781, — 

When two commitments no more than 30 days 
sentence for fines. — Inmates at the New Mexico state 
penitentiary are not required to serve more than 30 days 
for fines or costs attached to sentences when the inmates 
are sentenced on two or more commitments. 1959-60 Op. 
Att'y Gen. No, 59-31. ; 

Penitentiary must follow requirements of section 
unless sentence specifies otherwise by showing its in- 
tention that the sentences are each to be served separately, 
one after the other. 1963-64 Op. Att'y Gen. No, 63-165. 
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Maximum and minimum terms cannot be com- 
bined. — Where a judge specifically requires one sen- 
tence to be served prior to starting service on another, the 
maximum and minimum of the specific sentences cannot 
be combined. Where the sentencing court specifies which 
sentence is "to be served first" or that one sentence is to 
"begin after the completion of a previous sentence," it has 
generally been held that each sentence must be served in 
order. 1963-64 Op. Att'y Gen. No. 63-165. 

Where a prisoner is given strictly consecutive sentences, 
each sentence must be construed as a unit and so served; 
thus the minimum for parole eligibility is the minimum 
of each sentence taken in order, and the maximum is the 
maximum of each separate sentence. 1963-64 Op. Att'y 
Gen. No. 63-165. 

Consequences of alternative construction upon 
31-21-11 NMSA 1978. — If it were mandatory upon a 
penitentiary to construe cumulative sentences as one con- 
tinuous sentence, the provisions of 31-21-11 NMSA 1978 
would not be effective, 1963-64 Op. Att'y Gen. No. 63-165. 

Minimum terms added to establish when eligible 
for parole. — When a person is committed under sepa- 
rate sentences each of which has a minimum term and 
maximum term, the minimum terms should be added 
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together in establishing the parole hearing eligibility 
date. 1961-62 Op. Att'y Gen. No. 61-59; 1963-64 Op. Att'y 
Gen. No. 63-165. 

Credit not given for time in federal penitentiary. 
— A convict who has served time in a federal penitentiary 
may not be given credit for such time under a different 
sentence in serving out a New Mexico sentence. 1945-46 
Op. Att'y Gen. No. 45-4792. 

When "outside" or "in custody" parole may be 
given. — As a practical matter a person committed under 
two life sentences cannot be granted an "outside" parole 
until he has served 20 years but he can be granted an "in 
custody" parole after serving 10 years, 1961-62 Op. Att'y 
Gen. No. 61-59. 

Law reviews. — For annual survey of New Mexico 
criminal procedure, see 16 N.M.L. Rev. 25 (1986). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 21 Am. 
Jur. 2d Criminal Law §§ 551-556. 

Sentences by different courts as concurrent, 57 A.L.R.2d 
1410. 

Effect of invalidation of sentence upon which separate 
sentence runs consecutively, 68 A.L.R.2d 712. 

24 C.J.S. Criminal Law §§ 1518, 1519, 1521. 


33-2- 40. [Imprisonment for nonpayment of fine or costs attached to 
prison sentence; maximum.] 


All convicts sentenced to the state penitentiary who have a fine or costs or both attached to such 
sentence shall not be required to serve more than thirty days for such fine or costs. 


History: Laws 1913, ch. 50, § 2; Code 1915, § 5085; 
C.S. 1929, § 1380-173; 1941 Comp., § 45-160; 1953 
Comp., § 42-1-60. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For the nonpayment of fines or 
costs of those committed to jail, see 33-38-11 NMSA 1978. 


ANNOTATIONS 


Defendant may not be imprisoned beyond maxi- 
mum statutory sentence because of his inability to pay 
the costs assessed against him as to do such would deprive 
defendant of equal protection of the law. State v. Chavez, 
1974-NMCA-021, 86 N.M. 199, 521 P.2d 1040, cert. denied, 
86 N.M. 189, 521 P.2d 1030. 

Maximum of 30 days served even if two or more 
commitments. — Inmates at the New Mexico state peni- 
tentiary are not required to serve more than 30 days for 
fines or costs attached to sentences when the inmates are 


33-2-41, 33-2-42, Repealed. 


Repeals. — Laws 1981, ch. 127, § 20, repealed 33-2-41 | 
and 33-2-42 NMSA 1978, relating to the use of inmates for 


conservation and development work and the jurisdiction 


sentenced on two or more commitments, 1959-60 Op. Att'y 
Gen. No, 59-31. 

Maximum of 30 days to satisfy fine or costs or 
both. — An inmate committed to serve one or more sen- 
tences in the New Mexico state penitentiary can satisfy a 
fine by serving not more than 30 days. Court costs should 
be satisfied by payment if the inmate or his relatives have 
the necessary funds available. If it is necessary for the in- 
mate to serve time in order to satisfy either a fine or costs, 
or both, such time served should not exceed 30 days. 1959- 
60 Op. Att'y Gen. No. 59-31. 

Payment of costs condition precedent to parole. 
— The term necessary for the payment of costs is largely 


' within the discretion of the prison board (now corrections 


department); also it makes such payment a condition 
precedent to a parole. 1923-24 Op. Att'y Gen. No, 23-3678. 
Am, Jur. 2d, A.L.R. and C.J.S. references, — Indi- 
gency of offender as affecting validity of imprisonment as 
alternative to payment of fine, 31 A.L.R.3d 926. 


of the warden over discipline and control of prisoners, ef- 
fective June 19, 1981. 


33-2-43. Penitentiary inmate-release program; establishment. 


The superintendent [warden] of the penitentiary of New Mexico may institute an inmate-release 
program and allow penitentiary inmates to attend school or to be employed in private business 
while under sentence of confinement in the penitentiary if: 

A. employment of a prisoner does not result in the displacement of employed workers or im- 
pair existing contracts for services and is not in a skill, craft or trade in which a surplus of avail- 


able gainful labor exists in the locality; 
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B. rates of pay and other conditions of employmentiare not less than those paid or provided for 
work of a similar nature in the locality in which the work is performed; 

C... prisoners authorized to work at paid employment under the inmate-release program are 
required to pay appropriate and reasonable costs incident to the program and to their confinement 
as prescribed by the superintendent; and 

D. prisoners participating in the inmate-release program are volunteers who meet standards 
prescribed by law. 


History: 1953 Comp., § 42-1-78, enacted by Laws work-release program and was injured while under the 


1969, ch. 166, § 1. direction of a private business was an "employee" of that 
Bracketed material, — The bracketed material was business and thus entitled to workers' compensation ben- 
inserted by the compiler and is not part of the law. efits, Benavidez v. Sierra Blanca Motors, 1995-NMCA-140, 
See notes to 33-2-16 NMSA 1978. 120..N.M. 837, 907 P.2d, 1018, rev'd in part on. other 
Cross references. — For the constitutional authoriza- grounds, 1996-NMSC-045, 122 N.M.209, 922 P.2d 1205, 
tion of labor by penitentiary inmates, see N.M. Const., art. Am. Jur. 2d, A.L.R, and C.J.S. references. — Denial 
XX, § 15, of state prisoner's application for, or revocation of, par- 


ticipation in work or study release program. or furlough 
program as actionable under Civil Rights Act of 1871,(42 
USCS § 1983), 55 A.L.R. Fed, 208. . 


ANNOTATIONS 


Injured prisoner entitled to workers' compen- 
sation. — A prisoner who voluntarily participated in a 


33-2-44, Inmate-release program; standards for participation. 


The superintendent [warden] may, under the inmate- release program and at the request of a 
prisoner, extend the limits of confinement beyond the penitentiary by authorizing the prisoner to 
work at paid employment in private business or in public employment, or to,attend a school while 
continuing as a prisoner, if the prisoner: 

A. is a trusty or a minimum-custody inmate; 

B. has physical and mental ability to fully perform the proposed assignment consistent with 
his capacities and free from any outpatient care that would interfere with full performance; 

C. is not afflicted with any serious emotional or personality defect; 

D. has not been convicted-of a crime involving assaultive sexual conduct nor violence toa child, 
nor has been linked with organized criminal activity; and 

E.. would not, in the opinion of the superintendent, be likely to evoke an adverse public reac- 
tion by his presence in the community. 


History: 1953 Comp., § 42-1-79, enacted by Laws ANNOTATIONS 


1969, ch. 166, § 2; 1971, ch. 281, § 1. Q 
‘Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R..and C.J.S, references. — Denial 

inserted by the compiler and is not part of the law. of state prisoner's application for, or revocation of, par- 
See notes to 33-2-16 NMSA 1978. ticipation in work or study release program or furlough 


program as actionable under Civil Rights Act of 1871 (42 
USCS § 1983), 55 A.L.R. Fed. 208. 


33-2-45, Inmate-release program; visitation privileges. 


The superintendent [warden] may authorize any prisoner volunteering for the inmate-release pro- 
gram to visit specifically designated places for a period not exceeding thirty days and to return to the 
penitentiary. This extension of the limits of confinement may be granted only for the purpose of con- 
tacting prospective employers, attendance at job or school interviews or any other reason consistent 
with pre-parole analysis and parole prediction, the inmate-release program and the public interest. 


History: 1953 Comp., § 42-1-80, enacted by Laws — the 30-day ‘limitation. of this section. State v. Frost, 
1969, ch. 166, § 3; 1971, ch. 281, § 2. 2003-NMCA-002, 133 N.M. 45, 60 P.8d 492, cert. denied, 
Bracketed material. — The bracketed material was 133 .N.M. 126, 61 P.3d 8365. 


inserted by the compiler and is not part of the law. 
See notes to 33-2-16 NMSA 1978. 


ANNOTATIONS 


Prisoner release programs. — Prisoner release 
programs, developed by local jails, are not subject to 
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33-2-46. Inmate-release program; escape. 


Any prisoner whose limits of confinement have been extended, or who has been granted a visi- 
tation privilege under the inmate-release program, who willfully fails to return to the designated 
place of confinement within the time prescribed, with the intent not to return, is guilty of an es- 
cape. 

Whoever is convicted of an escape under the provisions of this section is guilty of a third degree 
felony and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


History: 1953 Comp., § 42-1-81, enacted by Laws Crime of specific intent. — The crime described by 


1969, ch, 166, § 4; 1975, ch. 210, § 1; 1980, ch. 22, § 1. this section, escape from an inmate-release program, is a 
specific intent crime. State v. Tarango, 1987-NMCA-027, 

ANNOTATIONS 105 N.M. 592, 734 P.2d 1275, cert. denied 105 N.M. 521, 

Willfulness. — Willfulness is an essential element of 734 P.2d 761, overruled on other grounds by Zurla v. State, 


1990-NMSC-011, 109 N.M. 640, 789 P.2d 588. 


the crime of escape from the inmate-release program, and 
Me ee Jury instructions. — Jury instruction based on UJI 


the term means a conscious, purposeful failure to return ; aes , 
within the time fixed as distinguished from an involun- nha a nhs because ¥ ere contain ihe ele- 
tary failure to return. State v. Rosaire, 1996-NMCA-115, ment of "willfulness" as required by this section, State v, 
123. N.M. 250, 939 P2d 597, aff'd, 1997-NMSC-034 123 Rosaire, 1997-NMSC-0384, 123°N:M..701, 945 P.2d 66 (de- 
N.M. 701, 945 P.2d 66. i cided under prior law). 

Burden of proof. — A defendant may be guilty under Habitual offender enhancement. of an escape 


this section if he or she intends not to return at the time conviction does not constitute double jeopardy. State v. 
fixed, but the state must prove beyond a reasonable doubt Najar, 1994-NMCA-098, 118 N.M. 230, 880 P.2d 827, cert. 


that the failure to return at the time fixed is not only pur- ' denied, 118 'N.M. 90, 879 P.2d 91. 
poseful but also without justification or excuse. State v. 
Rosaire, 1997-NMSC-034, 123 N.M. 701, 945.P.2d 66, 


33-2-47. Inmate-release program; conditions of employment. 


The state labor commissioner shall exercise the same supervision over conditions of employ- 
ment for prisoners working under the inmate-release program as he does over-conditions of em- 
ployment for free persons. A prisoner working under the inmate-release program is not entitled to 
any benefits under the Employment Security Act [Unemployment Compensation Law] during the 
term of his sentence. No prisoner under the provisions of the inmate-release program ‘is an agent, 
employee or involuntary servant of the penitentiary of New Mexico while attending school, work- 
ing in private business or going to or from such assignment. 


History: 1953 Comp., § 42-1-82, enacted by Laws The reference to the "Employment Security Act" appar- 


1969, ch. 166, § 5. ently means the Unemployment.Compensation Law. See 
Bracketed material. — The bracketed material was Chapter 51 NMSA 1978, 


inserted by the compiler and is not part of the law. 


33-2-48. Repealed. 


Repeals. — Laws 1989, ch, 210, § 4 repealed 33-2- relating to notification upon escape of an inmate, effective 
48 NMSA 1978, as amended by Laws 1985, ch. 63, § 1, July 1, 1989. 


33-2-49. Applicability lof Laws 1988, Chapter 78]. 


The provisions of this act apply only to persons convicted of crimes committed on or after the 
effective date of this act. A person convicted of a crime committed prior to the effective date of this 
act shall be subject to the law in effect at the time the crime was committed. 


History: Laws 1988, ch. 78, § 9. The phrase "effective date of this act’ means May 18, 
Bracketed material. — The bracketed material was 1988, the effective date of Laws 1988, ch. 78. 

inserted by the compiler and is not part of the law. 
Compiler's notes. — The phrase "this act" means 

Laws 1988, ch. 78, which appears as 33-11-1 to 33-11-3, 

33-2-34, 33-2-36, and 33-2-37 NMSA 1978. 
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33-2-50 CORRECTIONAL INSTITUTIONS , 33-2-51 


33-2-50. Pilot minimum security inmate: work crew program created; 
‘purpose; administration of program. 


There is created a "pilot minimum security inmate work crew program" in the park aiid 1 recre- 
ation division of the energy, minerals and natural resources department. The pilot program shall 
be implemented in state parks within close proximity to state minimum security correctional fa- 
cilities. The purpose of the pilot program is to utilize minimum security inmate work crews for as- 
sistance with litter and trash pick-up, masonry, construction, painting, grounds maintenance and 
overall beautification efforts in state parks. The park and recreation division of the energy, miner- 
als and natural resources department shall develop policies and procedures for administration of 
the pilot minimum security inmate Wonk crew program. 


History: Laws 1991, ch. 88, § 1. 


33-2-51, Discharge; opioid use disorder; opioid overdose education; 
naloxone. 


A. As‘corrections department funding and department supplies of naloxone permit, upon dis- 
charge of an inmate who has been diagnosed with an opioid use disorder from a corrections facility, 
regardless of whether that inmate has received treatment for that disorder, the corrections departs 
ment shall: 

(1) ensure that the inmate is provided with onioft overdose ditches that: 

(a) conforms to department of health or federal substance abuse and mental heat 
services administration guidelines for opioid overdose education; 

(b) explains the causes of an opioid overdose; 

(c) instructs when and.how to administer in accordance with medical best piawnea: 
1) life-saving rescue techniques; and 2) an opioid antagonist; and 

(d) -explains how to contact appropriate emergency medical services; anit 

(2), provide the inmate, as the inmate leaves the correctional facility, with: 

(a), two doses.of naloxone in either a generic form or in a form dasa sie by the federal 
food. and drug administration; and 
(b) a prescription for naloxone. 

B. As used in this section: 

(1) ."corrections:facility" means a prison or other detention facility; whether operated by a 
government or private contractor, that is used for confinement of adult or juvenile persons who are 
charged with or convicted of a violation of a law or an ordinance; and 

(2) "naloxone" means naloxone hydrochloride, which is an opioid antagonist for the treat- 
ment of an opioid overdose. 


History: Laws 2017, ch. 59, § 3. IV, § 23, was effective June 16, 2017, 90 days after the 


Effective dates. — Laws 2017, ch. 59 contained no ef- adjournment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
Corrections Population Control 
Sec. Sec. ‘ 
33-2A-1. Short title. 33-2A-6. Overcrowding; population control mechanism; 
33-2A-2. Purpose, procedures. 
33-2A-3. Definitions. 33-2A-7. Additional population control mechanising;” 


33-2A-4, Repealed. 33-2A-8, Termination of agency life; transfer of functions. 
33-2A-5, Repealed. ajo: fic 
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33-2A-1 CORRECTIONS POPULATION CONTROL 33-2A-3 


33-2A-1. Short title. 


This act [33-2A-1 through 33-2A-8 NMSA 1978] may be cited as the "Corrections Population 
Control Act". 


History: Laws 2002, ch. 8, § 1. IV, § 23, was effective May 15, 2002, 90 days after adjourn- 
Effective dates. — Laws 2002, ch. 8 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


33-2A-2. Purpose. 


The purpose of the Corrections Population Control Act is to establish a corrections population 
control commission that shall operate as an autonomous, nonpartisan body. The commission shall 
develop and implement mechanisms,to prevent the inmate population from exceeding the rated 
capacity of correctional facilities and shall fee appropriate action when necessary to effect the 
reduction of the inmate population: 


History: Laws 2002, ch. 8, § 2. IV, § 23, was‘effective May 15, 2002, 90 vai after adjourn- 
Effective dates, — Laws 2002, ch. 8 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


33-2A-3. Definitions. 
As used in the Corrections Population Control Act: 
__A.. "commission" means the corrections population control commission; 
B._."female correctional facilities" means: 
(1). the women's correctional facility, located in Grants; and 
(2) any other female correctional facility so designated by the corrections department; 
C.. "male correctional facilities" means: 

(1) the penitentiary of New Mexico, located in Santa Fe; 

(2) the central New Mexico correctional facility, located in Los Lunas; 

(3) the southern New Mexico correctional facility, located in Las Cruces; 

(4). the western New Mexico correctional facility, located in Grants; 
(5) the Roswell correctional facility, located in Hagerman; 
+ (6). the Guadalupe county correctional facility, located in Santa Rosa; 
(7) the Lea county correctional facility, located in Hobbs; and 
(8). any other male correctional facility so designated by the corrections department; 
D. "nonviolent offender" means: 

(1) a person convicted only of possession of a controlled substance, pursuant to the provi- 
sions of Section 30-31-23 NMSA 1978; 

(2) a person incarcerated for violating the Contifons of his parole plan due to use or pos- 
session of a controlled substance whose original conviction was for commission of a nonviolent 
offense; or 

(3) an inmate designated by the commission as a nonviolent offender; provided that the 
offender was convicted for the commission ofa nonviolent offense, as that term is defined in Sub- 
section L of Section 33-2-34 NMSA 1978; and 

EK. "rated capacity" means the actual general population bed space, including only individual 
cells and areas designed for the long-term housing of inmates, available in female correctional 
facilities or male correctional facilities as certified by the secretary of corrections and subject, to 
applicable state and federal law. 


History: Laws 2002, ch. 8, § 3. IV, §,23, was 6 effective May 15; 2002, 90 days after sadticntts 
Effective dates. — Laws 2002, ‘ch. 8 contained no ef- ment of the legislature. ,' 
ee date provision, but, p, Borsuiant to N.M. Const., RY : 
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33-2A-4 


33-2A-4. Repealed. 


Repeals. — Laws 2002, ch. 8, § 8 terminated the cor- 


rections population control commission, effective June 30, - 


2007. The duties and responsibilities of the commission 


CORRECTIONAL INSTITUTIONS 


33-2A-7 


2007.'For provisions of former section relating to the cre- 
ation and membership of the corrections population con- 
trol commission, see the 2012 NMSA 1978 on NMOne 


were assumed by the secretary of corrections on July 1, Source.com, 


33-2A-5. Repealed. 


Repeals. — Laws 2002, ch. 8, § 8 terminated the cor- 
rections population control commission, effective June 30, 
2007. The duties and responsibilities of the commission 
were assumed by the secretary of corrections on July :1, 


2007. For provisions of former section relating to the du- 
ties of the corrections population contro! commission, see 
the 2012 NMSA 1978 on NMOneSource.com. 


33-2A-6. Overcrowding; population cuntrel mechanism; procedures. 


When the inmate population of female correctional facilities or male sorisdliaral furcilititess ex- 
ceeds one hundred percent of rated capacity for a period of thirty consecutive days, the following 
measures shall be taken ‘to reduce capacity: 

A. the corrections department shall engage in all lawful and professionally sppiiate efforts 
to reduce the inmate population to one hundred percent of rated capacity; 

B. if inmate population is still in excess of one hundred percent of rated capacity after sixty 
consecutive days, the secretary of corrections shall notify the commission. Included in the notifica- 
tion shall be a list of nonviolent offenders who are within one hundred eighty days of their pro- 
jected release date; 

C. the commission shall convene within ten days to consider the release of nonviolent offenders 
on the list provided by the secretary of corrections. The commission shall also discuss with the cor- 
rections department the impact on the inmate population of possible changes in the classification 
system and expanding incarceration alternatives; 

D. for nonviolent offenders approved by the commission for release, the commission shall grant 
emergency release credits in ten-day increments that will be applied to the sentences being served 
by the nonviolent offenders. The commission shall order release of the appropriate number of non- 
violent offenders to reduce the inmate population; and 

E. notwithstanding any other provisions of this section, a nonviolent offender shall not be re- 
leased: 

(1) unless the nonviolent offender has a parole plan pursuane to applicable parole board 
regulations; 

(2) if the information concerning the nonviolent offender is discovered to be materially 
inaccurate; 

(3) ifthe nonviolent offender committed a crime while incarcerated; 

(4) if the nonviolent offender fails a drug screening test within ten days of his scheduled 
release; or chal 

(5) if the effect of releasing nonviolent offenders will result in the loss of federal funds to 
any agency of the state. 


History: Laws 2002, ch. 8, § 6. 
Effective dates. — Laws 2002, ch. 8 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective May 15, 2002, 90 days after eee 
ment of the pte es 


33-2A-7. Additional population control mechanisms. 


A. The governor may order the commission to convene at any time to consider the release of 
nonviolent offenders who are within one hundred eighty days of their projected release date. When 
the governor orders the commission to convene, the commission shall comply with the provisions 
of Subsections C through E of Section 6 [33-2A-6 NMSA 1978] of the Corrections Population Con- 
trol Act. 
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ie JAILS 33-3-1 


B. The commission may order itself to convene at any time to consider the release of nonviolent 
offenders who are within one hundred eighty days of their projected release date, upon a two- 
thirds' vote by members who are appointed. When the commission orders itself to convene, the 
commission shall comply with the provisions of Subsection C through E of Section 6 of the Correc- 
tions Population Control Act. 


History: Laws 2002, ch. 8, § 7. IV, § 23, was effective May 15, 2002, 90 days after adjourn- 
Effective dates. — Laws 2002, ch. '8 naintadled no of ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


33-2A-8. Termination of agency life; transfer of functions. 


The corrections population control commission is terminated on June 30, 2007. On July 1, 2007, 
the secretary of corrections shall assume the duties and responsibilities of the commission. 


History: Laws 2002, ch. 8, § 8. IV, § 23, was effective May 15, 2002, 90 days after adjourn- 
Effective dates. — haws 2002, ch. 8 oateltierh no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 3 
® 
Jails 

Sec. «9 Sec. 
38-3-1. Common jails; operation by sheriff, jail adminis- 33-3-16. United States prisoners. 

trator or independent contractor. 33-3-17. Reports of federal prisoners presented to fed- 
33-3-2. Joint agreements for the construction, manage- _ eral court; account of expenses; approval 

ment and operation of correctional and de- by court. 

tention facilities and jails. 33-38-18. Counties without jails; arrangements with other 
33-3-3. Confinement of prisoners in county where offense counties. 

committed. 33-3-19. Prisoners in jails; work. 
33-3-4. Inspection of jails and detention centers; report. 33-3-20, Repealed. 
33-3-5. Cleanliness and feeding prisoners. 33-3-21. Commitments by magistrates; confinement in 
33-3-6. Food for prisoners. town jail. 
33-3-7... Record of prisoners; escapes. 33-3-22. Town or village jails. 
33-3-8. Rules for punishment. 33-3-23. Confinement of prisoners committed by Indian 
33-3-9. County jails; deduction of time for good pe ati government; cost. 
33-3-10. Repealed. 33-3-24. Prisoner-release program. 
33-3-11. Jail for nonpayment oe fine. 83-3-25. Local government corrections fund created; ad- 
33-3-12. Commitments to be furnished; orders of release; ministration; distribution. 

penalty. 33-3-26. Agreements for jails or ‘for jail services; pilot 
33-38-13. Prisoners waiting [awaiting] trial; confinement programs. 

in county jail. 33-3-27. Jail agreements; approval; liability;. termina- 
33-3-14. Confinement in county other than in which tion; venue. 

crime committed; expense borne by county; 33-3-28. Jailers; peace officer powers. 

exception. 


33-3-15. Transfer of prisoner to another rend or the 
penitentiary for safekeeping; expense. 


33-3-1. Common jails; operation by sheriff, jail administrator or 
independent contractor. 


A. The common jails shall be under the control of the respective sheriffs, independent contrac- 
tors or jail administrators hired by the board of county commissioners or. other local public body or 
combination thereof, and the same shall be used as prisons in the respective counties. 

B. » Contracts between localpublic bodies:and private independent contractors for the opera- 
tion, or provision and operation, of a jail are specifically authorized by this section; provided that 
prior to July 1, 1987, no ‘more than two pilot projects involving private independent contractors are 
authorized in New. Mexico, pursuant to Section 33-3-26 NMSA 1978. 


355 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


33-3-2 CORRECTIONAL INSTITUTIONS 33-3- 


History: Laws 1865-1866, ch. 19, § 1; C.L. 1884, § County commissioners may not arbitrarily decide 
468; C.L. 1897, § 821; Code 1915, § 3033; C.S. 1929, § how sheriff's space used. — While Sections 4-38-13 and 
75-101; 1941 Comp., § 45-201; 1953 Comp., § 42-2-1; 4-38-18 NMSA 1978 grant the board of county commis- 
Laws 1983, ch. 181, § 3; 1984, ch. 22, § 4. ‘sioners the authority to control and manage county prop- 

.Compiler's notes, — The 1915 Code compilers, in Sub- erty, this does not mean the board may arbitrarily decide 
section A, deleted "now standing or that may hereafter be how space assigned to the county sheriff may be used. 
built in the different counties of the territory" after "com- 1969 Op. Att'y Gen. No. 69-50. 
mon jails" and deleted "for the purposes in this act pro- Jails are under sheriff's control, irrespective of 
vided" from the end of the section, duty to inspect. — While the county commissioners 

Cross references. — For the definition of jail adminis- have the duty to inspect jails at least twice a year, the jails 
trator, see 4-44-19 NMSA 1978. are under the control of the sheriffs of the respective coun- 

For bond issues for jails, see 4-49-1 to 4-49-21 NMSA ties. 1969 Op. Att'y Gen. No. 69-50. 

1978. Sheriff may provide quarters for jailer and his 
_. family in space assigned to the sheriff, for that purpose, 
ANNOTATIONS | b 29h eb Lettie jail. 1969 Op. Att'y Gen. No. 69-50. 


No authority to contract with independent con- 
tractors for jail services. — This section, which is the 
basic authorization for county jails, does not authorize 
counties to contract with private independent contractors 


Guadalupe County correctional facility's con- 
tract with the board of commissioners of Guadalupe ~ 
County, a contract which is specifically authorized by law, 
vested the facility's employees with the authority to act 


as jailers. State v. Young, 2004-NMSC-015, 135 N.M. 458 for jail services, as it does not authorize anyone other than 
90 P3d 477. ; : / ; a sheriff or hired jail administrator to control a county 
Transportation of prisoners housed at a county jail jail. 1983 Op. Att'y Gen. No. 83-5 (rendered prior to 1984 


amendment). 


or other detention facility is not the exclusive responsi- i . r 
y ic Law reviews. — For article, "Prisoners Are People," 


bility of the local sheriff's department; jail administrators 


and independent contractors may also transport inmates ~ « “S€© 10 Nat. Resources J, 869 (1970). 
at their facilities. 2000 Op. Att'y Gen. No. 00-02. Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 


Municipal jail not "common jail" even if only one. Jur. 2d Penal and Correctional Institutions §§ 22 to 24. 
— When a municipal jail is the only jail in a county, this Sheriffs liability for negligence causing injury to pris- 
does not cause it to become a "common jail" within the oner, 60 A.L.R.2d 873. 


meaning of this section. Therefore, it is not subject to the Validity and construction of prison regulation of in- 

control of the county sheriff. 1976 Op. Att'y Gen. No. 76-18. mates’ possession of personal property, 66 A.L.R.4th 800. 
No authority to refuse prisoners. — County jail ad- Constitutional right of prisoners to abortion services 

ministrators have no authority to refuse to accept persons and facilities - federal cases, 90 A.L.R. Fed, 683. 

who have been properly committed to their custody by 72 CJS. Prisons and Rights of Prisoners §§ 20 to 26. 


state or federal authorities. 1994 Op. Att'y Gen. No. 94-08. 


33-3-2. Joint agreements for the construction, management and 
operation of correctional and detention facilities and jails. 


A. Notwithstanding the provisions of Subsection A of Section 33-3-1 NMSA 1978, the board of 
county commissioners of a county may enter into an agreement with other, counties and munici- 
palities to provide for the construction, maintenance or operation of one or more'jails or correc- 
tional or detention facilities for confinement of persons charged with crimes, violations of munici- 
pal or county ordinances or committed to jail. 

B. The agreement authorized in Subsection A of this section may provide for the control of the 
indicated facilities by the sheriff of the county in which the facility is located or by a jail adminis- 
trator as defined in Section 4-44-19 NMSA 1978 or by an independent contractor, and the agree- 
ment shall state the manner in which the person in SenusD, shall be ge oa if it is other than the 
sheriff. ; 

C. Inaclass A county utilizing a joint city and coun jail, municipalities shall pay a fee to or 
board of county commissioners for each prisoner housed in the county jail charged with munici- 
pal offenses or arrested by municipal officers, The fee shall be a reasonable fee established by the 
board of county commissioners and approved by the local government. division of the department 
of finance and administration. . . " 

D. No agreement or an amendment to‘an agreement authorized by this section is effective until 
it is approved by the local government division of the department of fitanioa ae pnsngenayecnsibir 


x +! 


History: 1953 Comp.; § 42-2-1.1, enacted ir oes "im Subsection B, mere epics astieebahnee C, ang re- 
1972, ch. 69, oat 1; 1983, ch. 181, § 4; 1984, ch. 22,°§ 5; leaanated former Subsection C as. present Subsection D. 
1989, ch. 277, § 1. De ipepeticy drome 

Cross refererices: — For use of county jail by munici- — ’ ANNOTATIONS 


pality, see 3-18-20 NMSA 1978. Board of commissioners may impose fee for each 


The 1989 amendment, effective June 16, 1989, in- +t ‘ ‘ ae 
serted "as defined in Section 4-44-19 NMSA 1978" and "by Tere Ge Gok ge i county yi. 
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33-3-3 JAILS 33-3-4 


“Other qualified individuals" formerly referred to 1983 Op. Att'y Gen. No. 83-05 (rendered prior to 1984 
in Subsection B must be public officers or employees, amendment), 
not private persons acting as independent contractors. 


33-3-3. Confinement of prisoners in county where offense committed. 


The jail or jails in each county shall be used or be available for the detention of every person 
who, within the same county, is charged with any.crime or properly committed for trial or for the 
imprisonment of every person who in conformity with sentence, upon conviction of an offense, may 
have been ‘sentenced, and for the iisibinaa tens of every person who shall be committed by compe- 
tent sing wetee according to law. 


History: Laws 1865-1866, ch. 19, § 2; C.L. 1884, § to state penitentiary for safekeeping, for the sheriff alone 


469; C.L. 1897, § 822; Code 1915, § 3034; C.S. 1929, § is authorized to remove such prisoners from the county 
75-102; 1941 Comp., § 45-202; 1953 Comp., § 42-2-2; jail to another jail or place of safety, and pending the de- 
Laws 2001, ch. 51, § 1. termination of an appeal, it is the duty of the sheriff to 
Compiler’ s notes. — The 1915 Code jee deleted keep them in custody. Parks v. Hughes, 1918-NMSC-094, 
"or for the imprisonment of every person or persons who 24 N.M, 421, 174 P..425. 
shall be sentenced to imprisonment in the penitentiary, County may refuse use of jail by city without ar- 
until a penitentiary shall be built" after "may have been rangement, — Neither the sheriff nor the county com- 
sentenced" and deleted "provided, that each prisoner shall. missioners may limit use of the facilities of the county jail 
be kept in the county in which the offense may have been if the city has been using the jail with the county com- 
committed" from the end of the section. missioners' consent, but if no such consent has ever been 
Cross references. — For exception to section in cases obtained by the city, then the county commissioners may 
of magistrate courts more than 50 miles from county seat, refuse until some satisfactory arrangement is made by 
see 33-3-21, 33-3-22 NMSA 1978. the county commissioners and the city. 1951-52 Op. Att'y 
For duty of sheriff to notify relatives of deceased person, Gen. No. 52-5608. 
see 24-12-1 NMSA 1978, Persons violating state law confined to county jail 
For protective custody of intoxicated person pursuant pending appeal. — Those persons convicted of violation 
to Detoxification Act, see 43-2-19 to 43-2-21 NMSA 1978. of state laws are to be committed to the county jail, and a 
The 2001 amendment, effective June 15, 2001, added municipality should not be forced to accept or pay for their 
the section heading; substituted "The jail or jails in each upkeep while they are appealing to the district court. 
county shall be used or be available for the detention" for 1969 Op. Att'y Gen. No. 68-21. 
"The jail in each county shall be used for the retention"; Responsibility for expenses and upkeep of pris- 
deleted "or persons" after "person" in two places, and sub- oners. — A county becomes responsible for paying the 
stituted "is charged" for "shall be charged". expenses and upkeep of prisoners arrested by municipal 


police on state charges at such times as the prisoners are 
ANNOTATIONS delivered to the actual custody of the county jail, along 


Duty of sheriff to keep prisoners in custody pend- with any necessary paperwork; a county becomes respon- 
ing appeal. — The district court has no power to com- sible for medical costs of indigent prisoners at the same 
mit prisoners awaiting trial or pending an appeal, which time and in the same circumstances. 1985 Op. Att'y Gen. 


operates to stay execution of sentence in criminal cases, No. 85-03. 


33-3-4. Inspection of jails and detention centers; report. 


Each governing body of a county or municipality shall conduct an annual site visit to the jail or 
detention center under its jurisdiction to inspect the overall conditions at the facility. Following a 
site visit, an inspection report shall be presented at a regular meeting of the governing body. 

History: Laws 1865-1866, ch. 19, § 3; C.L. 1884, § 470; C.L, 1897, § 823; Code 1915, § 3035; C.S. 
1929, § 75-103; 1941 Comp., § 45-203; 1953 Comp., § 42-2-3; Laws 1983, ch. 181, § 5; 1984, ch. 22, § 
6; repealed and reenacted by Laws 2011, ch. 142, § 1. 


Repeals and reenactments. — Laws 2011, ch. 142, county retains liability under 42 U.S.C.S. § 1983 for any 

§ 1 repealed former 33-3-4 NMSA 1978 and enacted a unconstitutional policies or customs the contractor may 

new section, effective June 17, 2011. have adopted or created. Herrera v. County of Santa Fe, 
Cross references, — For the definition of jail adminis- 213 F. Supp. 2d 1288 (D.N.M. 2002), 

trator, see 4-44-19 NMSA 1978, Irrespective of duty to inspect, sheriffs pave gone 

trol of jail. — While the county commissioners have the 

ANNOTATIONS duty to inspect jails at least twice (now once) a year, the 


jails are under the control of the sheriffs of the respective 
counties. 1969 Op. Att'y Gen. No. 69-50. 

Commissioners to report violations to district 
court only. — In the event the county commission- 
ers discover some violations of law during an inspection 
of the jails, this section limits the action they may take 


County liability. — Where a county has contracted 
with a private, independent contractor to operate a county 
jail, but pursuant to this section, the county retains over- 
sight responsibilities over the operation of its detention 
center and has, therefore, not delegated complete au- 
thority to the contractor for the operation of the jail, the 
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33-3-5 CORRECTIONAL INSTITUTIONS 33-3-7 


reporting any violations they find to the district court. discipline, and’ if the board determines that such is the 

1969 Op. Att'y Gen. No. 69-50 (rendered under prior law). case it should report the same to the district court. 1963- 
Commissioners to decide whether prisoner free- 64 Op, Att'y Gen, No, 63-142 (rendered under prior law),,,; 

dom policy improper. — The county commissioners - Law reviews. — For article, "Prisoners Are People," 

should make the determination of whether or not asher- _—see 10 Nat. Resources J. 869 (1970). 

iffs policy.regarding prisoner freedom during the term Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 

of confinement amounts to an application of improper C.J.S. Prisons and Rights of Prisoners §§ 7 to 19. 


33-3-5. Cleanliness and feeding prisoners. 


It shall-be the duty of the sheriff, jail administrator or independent contractor of each jail of the 
several counties of this state to keep the jails of their respective counties clean and healthy, and 
they shall observe special care as to the personal cleanliness of all prisoners under their charge. 


History: Laws 1865-1866, ch. 19, § 7; C.L. 1884, § charged with custody of county prisoners should make 
474; C.L. 1897, § 827; Code 1915, § 3040; C.S. 1929, § available medical care, where necessary, for prisoners out 
75-108; 1941 Comp., § 45-204; 1953 Comp., § 42-2-4; of funds available in the indigent fund of the county, if in 
Laws 1988, ch. 181, § 6; 1984, ch. 22, § 7. fact such persons are indigent within the provisions of the 

Compiler's notes. — The 1915 Code compilers deleted laws, and if such prisoners are not indigent persons but 
from the énd of this section a provision which read: "and have such means to provide for their own expenses, the 
when said sheriff is required by law to feed prisoners, county is not liable for such expense. 1953-54 Op. Att'y 
he shall see that the diet furnished them is healthy, fur- Gen. No. 54-5928. 
nished at proper hours and in sufficient quantities, which Law reviews. — For article, "Prisoners Are iia 
shall be given them three ‘times a day," possibly as super- see 10 Nat. Resources J. 869 (1970). 
seded by: 33-3-6 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 

Cross references, — For the definition of jail adminis- Jur. 2d Penal and Correctional Institutions §§ 22 to 24. 
trator, see 4-44-19 NMSA 1978. 72 C.J.S. Prisons and Rights of Prisoners §§ 63 to 79. 

ANNOTATIONS 

Sheriff to make available medical care to in- 

digents and nonindigents. — Sheriffs and persons 


33-3-6.. Food for prisoners. 


The sheriffs, jail administrators or independent contractors of each county in the state shall 
supply with food the prisoners in their jails, and at all times all food so furnished shall be of a good 
and wholesome quality and sufficient.in quantity for the proper maintenance of life, 


History: Laws 1891, ch. 57, § 1; C.L. 1897, § 828; For allowances for feeding prisoners and guards, see 4- 
Code 1915, § 3041; C.S. 1929, § 75-109; 1941 Comp., § 44-19, 4-44-20 NMSA 1978. 


45-205; 1953 C + § 42-2-5; L 19838, ch. 181, § 7; 
1984, ch. 29,88, ¢ or on Les Ne ANNOTATIONS 


Cross references, — For the definition of jail adminis- Law reviews iokvarticle! Years Aretpanie® 
_— F ple, 
trator, see 4-44-19 NMSA 1978. see 10 Nat. Resources J, 869 (1970). 


33-3-7. Record of prisoners; escapes. 


It shall be the duty of the sheriffs, jail administrators or independent contractors of the various 
jails to keep a faithful and true statement of all the prisoners detained and under their charge. 
The statement shall set forth the name of each person committed to jail, stating his place of resi- 
dence, the date of his imprisonment, the cause of confinement and the authority committing him; 
provided that if the person who shall have been committed to jail shall afterwards obtain his lib- 
erty, the same shall be so stated in said book, setting forth the authority by which he was set at 
liberty; and in like manner, should any prisoner make his escape, the time thereof shall be stated, 
and the manner in which the escape was made, 


History: Laws 1865-1866, ch.:19, § 8; C.L. 1884, § Cross references. — For the definition of jail adminis- 
475; C.L. 1897, § 829; Code 1915, § 8042; C.S. 1929, § trator, see 4-44-19 NMSA 1978. . 
75-110; 1941 Comp., § 45-206; 1953 Comp., § 42-2-6; 
Laws 1983, ch. 181, § 8; 1984, ch. 22, § 9. 
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33-3-8. | Rules for punishment. 


The sheriffs, jail administrators or independent contractors in charge of the respective jails 
shall submit proposed rules and regulations which shall be effective upon being adopted by the 
local governing body or bodies responsible ‘for the jail for the punishment of persons: violating the 
rules of the jail. 


Hiatbriys ‘nine 1865-1866, ch. 19, § 10; C.L. 1884, § ANNOTATIONS 
477; C.L. 1897, § 880; Code 1915, § 3048; C.S, 1929, § 
75-111; 1941 Comp., § 45-207; 1953 Comp.; § 4242.73 Am, Jur. 2d, A.L.R. and C.J.S. references, — 60 Am. 
Laws. 1983, ch..181, § 9; 1984, ch. 22, § 10. Pet 2d Penal and Correctional Institutions §§ 188, 141, 
C fe jo Sere. t 1 
or re ogre re For th eseAsiiemerall oer 72 CJS. Prine and Rights of Prisoners § 8. 


33-3-9. County jails; deduction of time for good behavior. | 


A. The sheriff or jail administrator of any county, with the approval of the committing judge 
or presiding judge, may grant any person imprisoned in the county jail a deduction of time from 
the term of his sentence for good behavior and industry and shall establish rules for the accrual 
of "good time". Deductions of time shall not exceed one-half of the term of the prisoner's original 
sentence. If a prisoner is under two or more cumulative sentences, the sentences shall be treated 
as one sentence for the purpose of deducting time for good behavior. 

B. A prisoner shall not accrue good time for the mandatory portion of a sentence imposed pur- 
suant to the provisions of: 

(1) Sections 66-8-102 and 66-5-39 NMSA 1978; or 
(2) .a county or municipal ordinance that prohibits driving while under the influence of 
intoxicating liquor or drugs, or driving with a revoked or suspended driver's license. 

C. A part or all of the prisoner's accrued deductions may be forfeited for any conduct viola- 
tion. The sheriff or jail administrator shall establish rules and procedures for the forfeiture of 
accrued deductions and keep a record of all forfeitures of accrued deductions and the reasons for 
the forfeitures. In addition, any independent contractor shall also keep a duplicate record of such 
forfeitures. 

D.' No other time allowance or credits in addition to deductions of time permitted under this 
section may be granted to any prisoner. 

E. Ifa private independent contractor operates a jail, he shall make reports of disciplinary vio- 
lations and good behavior to the sheriff of the county in which the jail is located. All action on such 
reports and awards or forfeitures of good time shall be made by the sheriff. The independent contrac- 
tor shall not have the power to award or cause the forfeiture of good time pursuant to this section. 


History: 1953 Comp., § 42-2-7.1, enacted by Laws for "one-third" and added the language following "original 
1969, ch. 207, § 1; 1983, ch. 181, § 10; 1984, ch. 22, § 11; sentence", and inserted the third, fourth, and fifth sen- 
1993, ch, 184, § 1; 1995, ch. 112, § 1. tences; and, in Subsection B, inserted "establish rules and 

Cross references, — For the definition of jail adminis- procedures for the forfeiture of accrued deductions and" in 


trator, see 4-44-19 NMSA 1978. the second sentence. 
The 1995 amendment, effective July 1, 1995, in Sub- 


section A, substituted "of any county, with.the approval of ANNOTATIONS 
the committing judge or presiding judge, may" for "as de- ‘ ‘ . ald be9 
fined in Section 4-44-19 NMSA 1978 of any county shall" Fee tas ~ ad ey oktindetee SEDUTAMTP NS 
in the first sentence, deleted "except when a prisoner is earn good time credits while in jail. State v. Wyman, 
being credited with good time due to community service 2008-NMCA-113, 144°N.M. 701, 191° P3d 559, cert. 
work that he is performing" from the end of the second quashed 2009-NMCERT-012, 147 NM. 600, 227 P.3d 90. 
sentence, and deleted the third through fifth sentences Constitutionality of good time credit scheme. 
regarding deductions for community services; added Sub- — New Mexico's good:time credit statutory scheme does 
section B; and redesignated former Subsections B through not offend the constitutional guarantee of equal protec- 
Das Subsections.C through B.., ; ; tion of the law; it is reasonable not to award good time 
The 1993 amendment, effective July 1, 1993, in Sub- credits for presentence confinement to detainees who are 


section A, in the first;sentence, inserted "as defined in 


resumed innocent and therefore are not yet subject to re- 
Section 4-44-19 NMSA 1978", deleted "with the approval Tae below y y 


habilitation efforts or to compulsory labor requirements, 


of the district judge or committing judge, may" following especially when they are held without systematic evalua- 

the first occurrence of "county" and made two stylistic tion in county jails lacking rehabilitation programs, State 

changes, in the second sentence, substituted "one-half" v., Aqui, 1986-NMSC-048, 104 N.M. 345, 721 P2d 771, 
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cert. denied, 479 U.S. 917, 107 S, Ct. 321, 93 L. Ed. 2d 294 incarcerated between the date of the crime and the trial. 

(1986). State v. Landgraf, 1996-NMCA-024, 121 N.M. 445, 918 
New Mexico's statutory scheme making prisoners eligi- P.2d 252, cert. denied, 121 N.M, 375, 911 P.2d 883. 

ble for awards of good time credits for the periods of their < _ Discretion of. administrators. — Deduction of good 

post-sentencing confinement in Correction Department - time credits from an inmate's sentence is a discretionary 

facilities and county jails but not for the periods of their , matter entrusted not to the courts but to the administra- 


presentence confinement in county jails does not offend tors of the corrections department or the county jails, State 
the due process guarantees of the New Mexico and United v. Aqui, 1986-NMSC-048, 104 N.M. 345, 721 P.2d 771, cert. 
States constitutions. State v. Aqui, 1986-NMSC-048, 104 denied, 479 U.S. 917, 107 S. Ct. 8321, 93 L. Ed. 2d 294 (1986). 


N.M. 345, 721 P.2d 771, cert. denied, 479 U.S, 917, 107 S. Court of sentencing no effect upon good behav- 

Ct. 321, 93 L. Ed. 2d 294 (1986). ior credit. — The fact that one prisoner committed to the 
Failure to allow good time credit for presentence con- county jail was sentenced in the municipal court and an- 

finement does not subject a prisoner to double jeopardy. © other was sentenced in a district court does not provide 

Enright v. State, 1986-NMSC-070, 104 N.M. 672, 726 P.2d sufficient basis for classifying those two prisoners differ- 

349, ently for purposes of granting credit for good behavior. 
New Mexico's statutory scheme, which does not allow 1972 Op. Att'y Gen. No. 72-57, 

good time credit for presentence confinement, does not of- Law reviews. — For article, "Prisoners Are ee 

fend the equal protection and due process guarantees of see 10 Nat. Resources J. 869 (1970). 

the New Mexico and United States constitutions. Enright Am. Jur, 2d, A.L.R. and C.J.S, references. — 60 Am. 

v. State, 1986-NMSC-070, 104 N.M. 672, 726 P.2d 349. Jur, 2d Penal and Correctional Institutions §§ 222 to 235. 
Applicability of good time credits. — Good time Withdrawal, forfeiture, modification or denial of good 

credits are available only to convicted and sentenced time allowance to prisoner, 95 A.L.R.2d 1265, 

prisoners and did not apply to the defendant who was 72 C.J.S. Prisons and Rights of Prisoners §§ 144 to 153, 


33-3-10. Repealed. 


Repeals, — Laws 1983, ch. 181, § 19, repealed 33-3-10 
NMSA 1978, as enacted by Laws 1865-1866, ch. 19, § 11, 
relating to supplies for jails, effective March 19, 1983. 


33-3-11. Jail for nonpayment of fine. 


A, Whenever any person is committed to jail for nonpayment of any fine or costs or both, he 
shall be credited with eight times the federal hourly minimum wage a day in reduction thereof for 
each day or portion of a day of incarceration. When the person has remained incarcerated a.suf- 
ficient length of time to extinguish the fine or cost or both, computed at this rate, or has paid to the 
sentencing court the amount of the fine or costs or both, remaining after deducting credit allowed 
by this section and obtaining from the court an order of release from commitment, the officer hav- 
ing the prisoner in custody shall discharge him from custody under commitment. 

B. Ifthe person in custody makes an affidavit that he has no property out of which he can pay 
the fine and costs, either or any part, the prisoner shall not be retained in custody longer than 
sixty days even though the fine and costs or either exceeds the amount credited toward repayment 
during those sixty days. The affidavit shall be delivered to the sheriff or jail administrator as de- 
fined in Section 4-44-19 NMSA 1978 having custody of the prisoner. 


History: Laws 1889, ch. 9, § 1;'C.L. 1897, § 882; Code are not required to serve more than 30 days for fines or 
1915, § 3045; C.S. 1929, § 75-118; 1941 Comp., § 45-209; costs attached to sentences when the inmates are sen- 
1953 Comp., § 42-2-9; Laws 1961, ch. 48, § 1; 1967, ch. tenced on two or more commitments. 1959-60 Op. Att'y 


153, § 1; 1988, ch. 181, § 11; 2001, ch. 170, § 1. Gen, No. 59-31, 

Cross references, — For the nonpayment of fines or Maximum of 30 days to satisfy fine or costs or 
costs of those sentenced to the state penitentiary, see 33- both. — An inmate committed to serve one or more sen- 
2-40. NMSA 1978, tences in the New Mexico state penitentiary can satisfy a 

The 2001 amendment, effective July 1, 2001, in Subsec- fine by serving not more than 30 days. Court costs should 
tion A, substituted "jail" for "prison", increased the credit be satisfied by payment if the inmate or his relatives have 
amount from five dollars per day to eight times the federal the necessary funds available. If it is necessary for the in- 
hourly minimum. wage per day, substituted "incarceration" mate to serve time in order to satisfy either a fine or costs, 
for "imprisonment" and "incarcerated" for "imprisoned"; in or both, such time served should not exceed 30 days. 1959- 
Subsection B, changed. the amount of time a prisoner may 60 Op. Att'y Gen. No. 59-81. 
be retained in custody from three months to sixty days, and Law reviews. — For article, "Prisoners Are People," 
substituted "the amount credited toward repayment dur- see 10 Nat. Resources J. 869 (1970). 
ing those sixty days" for "four hundred fifty dollars ($450)", Am. Jur. 2d, A.L.R. and C.J.S. references, — Indi- 

gency of offender as affecting validity of imprisonment as 
ANNOTATIONS g anor ay eve to payment of fine, 31 A.L.R.3d wi 


Maximum of 30 days served in penitentiary to pay 
fines. — Inmates at the New Mexico State Penitentiary 
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33-3-12. Commitments to be furnished; orders of release; penalty. 


A. Every public officer who has power to order the imprisonment of any person for violation of 
law shall, on making such order, transmit to the sheriff, jail administrator or independent contrac- 
tor of his respective county a true copy of the order so that the person imprisoned may be consid- 
ered under his custody until expiration of the commitment or until further steps, as provided by 
law, are taken to obtain the prisoner's liberty, of which he shall, in due time, notify the sheriff, jail 

administrator or independent contractor in writing. 

B. Any jailer who deliberately and knowingly releases a prisoner Withatt an order of release as 
provided in this section, except upon expiration of the prisoner's term of commitment, is guilty of 
a misdemeanor and shall be removed from office. 


History: Laws 1863-1864, p. 96; C.L. 1865, ch. 92, 
§ 22; C.L, 1884, § 484; C.L. 1897, § 835; Code 1915, § 
3048; C.S. 1929, § 75-116; 1941 Comp., § 45-210; 1953 
Comp., § 42-2-10; Laws 1968, ch. 62, § 155; 1983, ch. 
181, § 12; 1984, ch. 18, § 2; 1984, ch. 22, § 12. 
_ Cross references. — For the definition of jail adminis- 
trator, see 4-44-19 NMSA 1978, 


ANNOTATIONS 


expenses and upkeep of prisoners arrested by municipal 
police on state charges at such times as the prisoners are 
delivered to the actual custody of the county jail, along 
with any necessary paperwork; a county becomes respon- 
sible for medical costs of indigent prisoners at the same 
time and in the same circumstances. 1985 Op. Att'y Gen. 
No, 85-03, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 72 
C.J.S. Prisons and Rights of Prisoners § 155. 


Responsibility for expenses and upkeep of pris- 
oners, — A county becomes responsible for paying the 


33-3-13. Prisoners waiting [awaiting] trial; confinement in county jail. 


All persons charged with crime committed in the state, while awaiting indictment or trial on 
such charge, shall be incarcerated in the county jail of the county wherein such crime is alleged to 
have been committed or any facility operated by agreement between such counties or municipali- 
ties, except that such persons may be temporarily imprisoned in other places of confinement while 
being conveyed or awaiting conveyance to the jail of the proper county; provided that the sheriff 
or jail administrator of any county, having the custody of anyone charged with the commission 
of crime, shall be authorized to. remove such person to another county jail or any other place of 
safety when in the opinion of the sheriff or jail administrator the life of such person or others is 
in imminent danger; provided further that this section shall not prevent:a person being confined 
in a jail other than the one belonging to the county in which the crime charged is alleged to have 
been committed, when such person is confined in such other jail in consequence of having hake 2 a 
change of venue to such other county. 


History: Laws 1889, ch. 8, § 1; C.L. 1897, § 837; Code 
1915, § 3049; C.S. 1929, § 75-117; 1941 Comp., § 45-211; 
1953 Comp., § 42-2-11; Laws 1983, ch. 181, § 13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For the definition of jail adminis- 
trator, see 4-44-19 NMSA 1978. 


ANNOTATIONS 


Responsibility for expenses and upkeep of pris- 
oners. — A county becomes responsible for paying the 


expenses and upkeep of prisoners arrested by municipal 
police on state charges at such times as the prisoners are 
delivered to the actual custody of the county jail, along 
with any necessary paperwork; a county becomes respon- 
sible for medical costs of indigent prisoners at the same 
time and in the same circumstances, 1985 Op. Att'y Gen. 
No, 85-03. 

Law reviews. — For article, "Prisoners Are People," 
see 10 Nat. Resources J, 869 (1970). 


33-3-14, [Confinement in county other than in which crime committed; 
expense borne by county; exception.] 


Whenever any person shall be imprisoned ’in any county other than the county in which the 
crime is alleged to have been committed, in violation of this chapter, the expense of such imprison- 
ment shall be borne by the county in which such person is so imprisoned; provided, that whenever 
any prisoner shall be removed to another county under the provisions of the preceding section 
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33-3-15 


CORRECTIONAL INSTITUTIONS 


33-3-16 


[33-3-18 NMSA 1978] then, and in such;case, the expense of removal and keeping such prisoner 
shall be paid by the county from which such prisoner was so removed. 


‘History: Laws 1889, ch. 8, § 2; C.L. 1897, § 838; Code 


1915, § 3050; C,S. 1929, § 75-119; 1941 Comp,, § 45-212; 


Bracketed interial — The bracketed material was 
inserted by the compiler and is not part’of the law. — 
Compiler's notes, — The 1915 Code compilers substi- 


1889, ch. 8, compiled herein as 33-3-13, 33-3-14, 33-3-18 
NMSA 1978. "This chapter" refers to 1915 Code, ch. 62, §§ 
3033 to 8069, compiled herein as 29-1-3 to 29-1-6, 33- 3- 1, 
33-3-3 to 33-3-8, 33-3-11 to 33-3-14, 33-3- 16 to 33- 3-19, 33- 
8-21, 33-3-22 NMSA’ 1978, 

The 1915 Code compilers also Subspioated "the preced- 
ing section" for "section one of this act", 


tuted "this chapter" for "this act".""This act" refers to Laws 


33-3-15. Transfer of prisoner to another county or the penitentiary for | 
safekeeping; expense. 


Whenever the public welfare or the safe custody of a prisoner etal require, any district judge 
in the state of New Mexico in his discretion may order any person charged with the commission of 
a'crime, ‘or any person in the custody of the sheriff of any county in the district of the said judge, 
to be removed to another county jail, or to the state penitentiary, or to any other place of safety, 
when, in the opinion of the said district judge, it is advisable that such person or persons shall be 
removed for any purpose whatsoever. 

Where a person, on the order of any district judge has been placed in the state penitentiary or a 
county jail for safekeeping, the expense incurred by said penitentiary or the sheriff of any county 
for the maintenance of said prisoner, shall be borne by the county from which said prisoner has 
been ordered, and said bill of expense shall be made a preferential bill of expense and shall be paid 
in full before any bill, fees or salaries of such county are paid; provided, however, that the said 
state penitentiary or sheriff shall only charge for the maintenance of said prisoner the legal rate 
now allowed by law. This section shall not. authorize a charge against a ‘county for expenses relat- 


ing to any prisoner committed to the penitentiary asa result of a criminal conviction. 


History: Laws 1919, ch. 92, § 1; C.S. 1929, § 75-118; 
1941 Comp., § 45-218; 1953. Comp. + § 42-2-138; Laws 
1955, ch. 105, § 1. 


ANNOTATIONS - 


', Person in penitentiary deemed county prisoner 
until sentencing. — Person received at state peniten- 
tiary for safekeeping, under an order of the district judge 
made pursuant to this section, was a county prisoner from 
the time he was admitted to the time he was sentenced to 
the penitentiary, the sentence having been made retroac- 
tive to the date he was originally received at the peniten- 
tiary. State v. Board of Cnty. Comm'rs, 1935-NMSC- 048, 
39 N.M. 310, 46 P.2d 669. 

“County liable for maintenance pending appeal 
even where inadvertently committed. — County was 
liable for maintenance of one confined in penitentiary 


33-3-16. United States prisoners: 


, pending appeal from felony conviction, although district 


court inadvertently committed him to the penitentiary in- 
stead of ordering his confinement therein for safekeeping, 
and although he was required to labor as a convict. State 
v, Board of Cnty. Comm'rs, 1928-NMSC-026, 33 N:M. 340, 
267 272. 

Cost of keeping in penitentiary pending appeal 
chargeable to county. — The cost of keeping a prisoner 
in the state penitentiary while his appeal:is pending in 
the supreme court is chargeable to the county when the 
district court has not entered order transferring the pris- 
oner to the penitentiary for safekeeping. 1947-48 Op. Att'y 
Gen. No. 47-5094. 

Law reviews. — For article, NP Aik okies Are People," 
see 10 Nat. Resources J. 869 (1970). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 
Jur. 2d Penal and Correctional Institutions § 218. 

72 C.J.S. Prisons and Rights of Prisoners §§ 21, 130. 


It shall be the duty of the sheriff of each county, his deputy, jailer, jail administrator or indepen- 
dent contractor, to whom any person shall be remitted in conformity with a legal process issued by 
or under the authority of the United States, and he is hereby required, to receive such person or 
persons into his custody and keep them safely until they shall be placed at liberty according to the 
laws of the United States; provided that the United States shall be responsible for the payment of 
the fee which shall be established from time to time by the sheriff, jail administrator or indepen- 
dent contractor in charge of the operation of a jail. 


75-114; 1941 Comp., § 45-214; 1953 Comp, § 42-2-14; 
Laws 1984, ch, 22, § 13. 


History: Laws 1865- 1866, a 19, § 15; C.L, 1884, § 
482; C.L. 1897, § 833; Code 1915, § 3046; C.S. 1929, § 
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Cross references. — For definition of jail administra- upon reasonable standards of cleanliness, health and dis- 
tor, see 4-44-19 NMSA 1978. cipline, 1957-58 Op. Att'y Gen. No. 57-234. 
County. contract cannot work to exclude county's 
ANNOTATIONS own prisoners. — The board of county commissioners 
Compensation for keeping federal prisoners to be can lodge federal prisoners from surrounding counties 
fixed by agreement. — The keeping of prisoners for the if adequate facilities for their care and custody are not 
federal government should be fixed by agreement between available in that particular county; however, the sheriff 
the county commissioners and the government to fairly of the county wherein the jail is situated has, even in 
compensate the county for such services. 1937-38 Op. the case of a contract between two counties within the 
Att'y Gen. No. 38-2034, state of New Mexico, the right to maintain the stan- 
Board of county commissioners proper party for dards of cleanliness, health and discipline, and such a 
negotiating contract. — The proper party for the pur- contract cannot work to the exclusion of the prisoners of 
pose of negotiating a contract with the federal govern- eee ieee the jail is situated. 1957-58 Op. Att'y 
. No..57-234, 


ment for keeping the federal prisoners in the Bernalillo 


county jail is the board of county commissioners. 1957-58 Sheriff not obligated to accept federal prisoners. 


Op. Att'y Gen. No, 57-234. — The statute obviously does not mean that the sheriff 
No authority to refuse prisoners. — County jail ad- must accept federal prisoners, even from his own county, 
ministrators have no authority to refuse to accept persons in the event such acceptance of those ‘prisoners would 80 
who have been properly committed to their custody by overcrowd the jail as to exclude county prisoners. This 
state or federal authorities. 1994 Op, Att'y Gen. No. 94-08. statute is an accommodation to the federal authority and 
County may contract to maintain federal prison- their interest is secondary to the interest of the county 
ers from other counties. — If the condition of the jail involved. 1957-58 Op. Att'y Gen. No. 57-234, : 
and the population of the jail is such that, in the opin- Law reviews. — For article, "Prisoners Are People, 
ion of the sheriff, it will not impair discipline, cleanliness see 10 Nat. Resources J. 869 (1970), 
and health, a contract may be negotiated for maintaining Am, Jur. 2d, A.L.R. and C.J.S. references, — 60 Am, 
federal prisoners from other counties. The decision of the Jur. 2d Penal and Correctional Institutions $§ 10,15 to 17, 
sheriff, of course, cannot be arbitrary. It must be based 72 C.J.S. Prisons and Rights of Prisoners § 4. 


t 


33-3-17. [Reports of federal prisoners presented to federal court; 
account of expenses; approval by court.] 


The sheriffs of the different counties of this state, whenever they shall have under their charge 
any prisoner as set forth in the foregoing section [33-3-16 NMSA 1978], shall at each regular term 
of the district court for the United States, submit to said court a list of all the prisoners under their 
charge by authority of the United States, for the information of said court, setting forth the date of 
their imprisonment, by whom delivered into their custody and for what offense, accompanied with 
a just and correct account of all the expenses of their maintenance and detention, for'the consid- 
eration of said district court of the United States, and for the approval and order of said court for 
the payment of the sum. 


History: Laws 1865-1866, ch. 19, § 16; C.L. 1884, § Bracketed material. — The bracketed material was 
483; C.L. 1897, § 884; Code 1915, § 3047; C.S..1929, § inserted by the compiler and is not part of the law. 
75-115; 1941 Comp., § 45-215; 1953 Comp., § 42-2-15. ’ - 


33-3-18. Counties without jails; arrangements with other counties. 


In case any county in this state lacks a jail or proper place of confinement for its prisoners, the 
board of county commissioners of that county shall make contractual arrangements with other 
counties, municipalities or independent contractors for the incarceration and care of its prisoners, 
and that jail so designated by any board of county commissioners of any county not having a jail 
or other proper place of confinement shall be the legal place of confinement of the prisoners of said 
county. . 


History: Laws 1889, ch. 8, § 4; C.L. 1897, § 840; Code ANNOTATIONS 


1915, § 3051; C.S. 1929, § 75-120; 1941 Comp., § 45-216; : ‘ afhé je." 
1958 Comp., § 42-2-16; Laws 1983, ch. 181, § 14; 1984, Law reviews. — For article, "Prisoners Are People, 
ch. 22, § 14, see 10 Nat. Resources J. 869 (1970). 


Cross references. — For joint agreements for con- 
struction, management and operation of correctional and 
detention facilities and jails, see 33-3-2 NMSA 1978. 
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33-3-19. Prisoners in jails; work. ~.g9ons tate 


It is the duty of the sheriffs, jail administrators as defined in Section 4-44- 19 NMSA 1978 or in- 
dependent contractors in charge of the jails of the state to compel the prisoners who are sentenced 
to imprisonment in the jails to work on public projects without pay or remuneration whatsoever. 
A prisoner may be compelled to work a maximum of eight hours in a twenty-four-hour period; 
provided that a work period is followed by a rest period of a minimum of eight hours. No prisoner 
shall be compelled to'work on Sundays and:legal holidays. This work may be cunelaer sie for good 
time reduction as provided in Section 33-3- 9 NMSA tly 


History: Laws 1909, ch. 89, § 1; Code 1915, § 8052; . New Mexico's statutory scheme, which does not allow 
C.S, 1929, § 75-121; 1941 Comp., § 45-217; 1953 Comp., good time credit for presentence confinement, does not of- 
§ 42-2-17; Laws 1983, ch. 181, § 15; 1984, ch, 22, § 15; fend the equal protection and due process guarantees of 
1985, ch, 24, § 1. the New Mexico and United States constitutions. Enright 

Cross references. — For the constitutional prohi- v. State, 1986-NMSC-070, 104 N.M. 672, 726 P.2d 349. 
bition of leasing of convict labor by the state, see:N.M. Escape from work detail. — Where defendant was 
Const.; art, XX,§ 18.) .. ; assigned to a work detail at a county fairgrounds while 

. serving a lawful sentence at.a county jail, and it was 
ANNOTATIONS while so assigned that the defendant escaped, the de- 


fendant is guilty of escape from jail. State v. Gilman, 
1981-NMCA-123, 97 N.M, 67, 636 P.2d 886, cert. denied, 
97 N.M. 483, 641 P.2d 514. 

When county and board members not liable for 
injuries to prisoners. — In the absence of a statute 
whereby liability and permission to sue a creature of the 
state is provided, neither the county nor individual mem- 


cially when they are held without systematic evaluation in bers of a board of county commissioners are liable for inju- 
county jails lacking rehabilitation programs. State v Aqui, ries sustained by prisoners engaged in maintenance work 


1986-NMSC-048, 104 N.M. 345, 721 P.2d 771, cert. denied, of courthouse grounds, 1957-58 Op. Att'y Gen. No. 57-220, 
479 U.S. 917, 107 S. Ct. 321, 93 L, Ed. 2d 294 (1986). Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 


Constitutionality of disallowing presentence Jur, 2d Penal and Correctional Institutions §§ 162 to 173. 
good time credit. — Failure to allow good time credit’ 18 Ou.S. Convicts §§ 13 to 15;°72 C.J.S. Prisons and 
for presentence confinement does ‘not subject a prisoner Rights of Prisoners §§ 124 to 129. 
to double jeopardy. Enright v. State, 1986-NMSC-070, 104 
N.M, 672, 726 P.2d 349. .: 


Constitutionality of good time credit scheme. — 
New Mexico's good time credit statutory scheme does not 
offend the constitutional guarantee of equal protection of 
the law; it is reasonable not to award good time credits for 
presentence confinement to detainees who are presumed 
innocent and therefore are not yet subject to rehabilita- 
tion efforts or to compulsory labor requirements, espe- 


33-3-20. Repealed. 


Repeals, — Laws 1983, ch. 181, § 19, repealed 33-3-20 to duty of sheriffs to enforce provisions for labor, effective 
NMSA 1978, as enacted by Laws 1909, ch. 89, § 2, relating March 19, 1983. 


33-3-21. Commitments by magistrates; confinement in town jail. 


Whenever in any incorporated town or village situated more than fifty miles from the county 
seat of the county in which such town.or village is situated any person shall be tried before any 
magistrate whose precinct or any part thereof is embraced within such town or village for any of- 
fense against the laws of the state amounting to a misdemeanor and who shall be convicted thereof 
and be sentenced to be confined in the county jail, either as a part of the punishment inflicted for 
such offense or for the nonpayment of the fine and costs that may be assessed against the person, 
it shall be lawful for the sheriff receiving the order of commitment to confine the defendant in the 
jail belonging to such town or village for the period or term directed in the judgment or order of 
commitment. For the purposes of this [section] and Section 33-3-22 NMSA 1978, the jail of such 
town or village is hereby declared to be a county jail. 


History: Laws 1893, ch. 35, § 1; C.L. 1897, § 3233; jail except in’cases where such persons are convicted of 


Code 1915, § 3054; C.S, 1929, § 75-123; 1941 Comp., § such an offense by a justice of the peace (now magistrate) 
45-219; 1953 Comp., § 42-2-19; Laws 1983, ch. 181, § 16. whose precinct is within a town or village more than 50 
Bracketed material. — The bracketed material was miles from the county seat. However, the county is still 
inserted by the compiler and is not part of the law. liable for upkeep of the prisoner. 1968 Op. Att'y Gen. 
No. 68-21. 
ANNOTATIONS Law reviews. — For article, "Prisoners Are People," 
Section exception to 33-3-3 NMSA 1978. — Those see 10 Nat. Resources J. 869 (1970). 


convicted of state laws are to be committed to the county 
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33-3-22. Town or village jails. 


The boards of county commissioners in the several counties of the state are authorized and em- 
powered to care for the feeding and guarding of the prisoners confined in the jail of any such‘town 
or village and to pay out of the county treasury,.to the trustees of such town or village for the feed- 
ing and guarding of such prisoners. 


History: Laws 1893, ch. 35, § 2; C.L. 1897, §. 8234; Cross references. — For allowance for feeding jail 
Code 1915, § 3055; C.S, 1929, § 715-124; 1941 Comp., § prisoners, see 4-44-19, 4-44-20 NMSA 1978. 
45-220; 1953 Comp. 5 8 492.20; Laws 19838, ch. 181,§17. 9 


33-3-23. Confinement of prisoners committed by Indian government; 
cost. 


A. Subject to the payment by the Indian tribe, band or pueblo or the United States of the fees 
established for the jail, the sheriff of each county, his deputy, jailer, jail administrator or indepen- 
dent contractor. is required to receive any person committed to his custody in conformity with a 
regular process issued by or under the authority of any Indian tribe, band or pueblo in New Mexico 
and is further required to retain custody until such person is placed at liberty according to the 
laws of the United States or of the Indian tribe, band or pueblo. 

B. No sheriff, jail administrator or independent contractor shall be required to receive any 
such committed person if to do so would exceed the capacity of the facility. The sheriff, jail adminis- 
trator or independent contractor may also return any prisoner received by him under this section 
to the committing authority if the capacity of the facility is exceeded. 


History: 1958 Comp., § 422-21, enacted by Laws -. Cross references, — For the definition of jail adminis- 
1959, ch. 104, § 1; 1983, ch. 181, § 18; AaB ch, 22, § 16, trator, see 4-44-19 NMSA 1978. 


33- 3-24. Prisoner-release program. 


The sheriff of any county or the'jail administrator of any sft with the approval of the board of 
county commissioners and the governing. body of the municipality, as applicable, may establish a 
prisoner-release program in accordance withthe provisions of Sections 33-2-43 and 33-2-44 NMSA 
1978. The labor and industrial commission shall exercise the same supervision over conditions of 
employment for prisoners working under a prisoner-release program as it does over conditions of 
employment for free persons. A prisoner working under a prisoner-release program is not entitled 
to any benefits under the Unemployment Compensation Law [Chapter 51 NMSA 1978] during the 
term of his sentence. No prisoner involved in a prisoner-release program is an agent, employee or 
involuntary servant of a county jail while SS EeCICL TE school, pth Se in private business or going 
to or from such gestae 


History: Laws 1981, ch. 4, § 1. ids because Section 38-2-45' NMSA ‘1978 was not included 
i izi te, Section 33-3-24 SA 1978; 
ANNOTATI ONS in the authorizing statute, Section NM 


therefore, a repeat driving while impaired offender was 

No. 80-day limit on local prisoner release pro- permitted to serve four months on electronic monitoring 
grams. — yah program srovidiaig for rere because it constituted official confinement. State v. Frost, 
monitoring of prisoners is not limited’ to 80 days or Jess 


_ 2003-NMCA-002, 133 N.M. 45, 60 P.3d 492, cert. denied, 
133 N.M, 126, 61.P.3d 835, 


33-3-25. Local government corrections fund rugateds administration; 
distribution. 


A. There i is created i in the state treasury the "local She reaps corrections fund" to be admin- 
istered by the administrative office of the courts. 

B,. All balances in the local government corrections fund are appropriated to the administrative 
office of the courts for payment to counties for county jailer or juvenile detention officer training; 
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for the construction planning, construction, maintenance and operation of the county detention 
facility, jail or juvenile detention facility; for paying the cost of housing county prisoners or juve- 
niles in any detention facility in the state; for alternatives to incarceration; or for complying with 
match or contribution requirements for the receipt of federal funds relating to detention facilities, 
jails or juvenile detention facilities. Payments shall-be made quarterly upon certification by the 
magistrate court or metropolitan court and the motor vehicle division of the taxation and revenue 
department of eligible amounts as provided in Subsection C of this section. 

C. Each county shall be eligible for a payment in an amount equal to the costs and fees col- 
lected by a magistrate court or a metropolitan court and the motor vehicle division. pursuant to 
offenses committed within the county and deposited in the local government corrections fund. 

D. Payments from the local government corrections fund shall be made upon vouchers issued 
and signed by the director of the administrative office of the courts upon warrants drawn by the 
secretary of finance and administration. 

E. All money received by a county pursuant to this section shall be deposited in a special fund 
in the county treasury and shall be used solely for: 

(1) county jailer or juvenile detention officer training; 

(2) the construction planning, construction, maintenance and operation of the county de- 
tention facility, jail or juvenile detention facility; 

(3) paying the cost of housing county prisoners or juveniles i in any detention facility 1 in the 
state; 

(4) alternatives to incarceration; or 

(5) complying with match or contribution requirements for the receipt of federal funds 
relating to detention facilities, jails or juvenile detention facilities. 


History: Laws 1983, ch. 134, § 1; 1985, ch. 27, § 1; The 2003 amendment, effective July 1, 2003, rewrote 
1987, ch. 251, § 1; 1989, ch. 188, § 2; 2008, ch. 424, § 1; the section, 
2011, ch. 173, § 1. The 1989 amendment, effective June 16, 1989, in Sub- 
Cross references. — For police ordinances and county section B deleted "solely" following "those municipalities" 
jails, see 3-18-20 NMSA 1978. in the first sentence, inserted "or juvenile detention offi- 
For joint agreements for the construction, management cer", "or juvenile detention facility", "or juveniles", and "a 
and operation of correctional and detention facilities and juvenile detention facility" in the first sentence, and sub- 
jails, see 33-3-2 NMSA 1978. stituted "taxation and revenue department" for "transpor- 
For the duties of the director of the administrative office | tation department’ in the second sentence; and in Sub- 
of the courts, see 34-9-3 NMSA 1978. section E inserted "or juvenile detention training, for", "or 
The 2011 amendment, effective July 1, 2011, olirhi . juvenile detention facility", and "or juveniles", and substi- 
nated payments of the local government corrections fund tuted "or for contribution" for “or contribution", 


to municipalities. 


33-3-26. Agreements for jails or for jail services; pilot programs. 


A.. Any county or municipality may enter into an agreement, including an agreement with an 
independent contractor, to operate, or to provide and operate, jail facilities for the care and housing . 
of prisoners; provided that, prior to July 1, 1987, no more than two pilot projects for operation, or 
provision and operation, of a jail by private independent contractors are hereby authorized in New 
Mexico; and further provided that the attorney general shall select, authorize and approve such 
pilot projects. 

B. The attorney general shall monitor any pilot project and shall report to the first and second 
sessions of the thirty-seventh legislature and to the first session of the thirty-eighth legislature 
with analyses of the pilot projects, their success or failure, recommendations for modification or 
repeal of the law and suggestions for change in any future projects. 


History: 1978 Comp., § 33-83-26, enacted by Laws as jailers. State v. Wied 2004- NMSC-015, 135 N.M. 458, 
1984, ch. 22, § 17. 90 P.3d 477. 
Exemptions from Procurement Code. — A construc- 


ANNOTATIONS tion agreement that is entered into as part of an overall 

Guadalupe County correctional facility's con- agreement for operation and provision of a jail pursuant 
tract with the board of commissioners of Guadalupe to this section and Section 33-3-27 NMSA 1978 is exempt 
County, a contract which is specifically authorized by law, from the Procur ement Code's requirements. The "financ- 
vested the facility's employees with the authority to act ing and design" of a jail facility are also exempt from the 
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Procurement Code, as long as the local public body does Am. Jur. 2d, A.L.R. and C.J.S. references, — 60 Am. 
not have a direct contractual relationship with the parties Jur, 2d Penal anak Correctional:Institutions §§ 8, 9, 11, 14. 
responsible for designing and financing the facility. 1987 72 C.J.S, Prisons and Rights of Prisoners § 3. 


Op. Att'y Gen. No. 87-47. 


33-3-27. Jail agreements; approval; liability; termination; venue. 


A. Agreements with a private independent contractor for the operation of a jail or for the incar- 
ceration of prisoners shall be made for a period of up to five years, but those agreements may allow 
for additional one-year, two-year or three-year extensions not to exceed a total of six extensions. 
Agreements binding on future governing bodies for construction, purchase or lease of a jail facility 
for not more than fifteen years are authorized. 

B. All agreements with private independent contractors for the operation or provision and op- 
eration of jails shall include a performance bond and be approved in writing, prior to their becom- 
ing effective, by the local government division of the department of finance and administration and 
the office of the attorney general. Disapproval may be based on any reasonable grounds, including 
adequacy or appropriateness of the proposed plan or standards; suitability or qualifications of the 
proposed contractor or the contractor's employees; absence of required or desirable contract pro- 
visions; unavailability of funds; or any other reasonable grounds. No agreement shall be valid or 
enforceable without prior approval. 

C. All agreements with private independent contractors for the operation or provision and op- 
eration of jails shall provide for the independent contractor to provide and pay for training for jail- 
ers to meet minimum training standards, which shall be specified in the contract. 

D. All agreements with private independent contractors for the operation or provision and 
operation of jails shall set forth comprehensive standards for conditions of incarceration, either by 
setting them forth in full as part of the contract or by reference to known and respected compila- 
tions of those standards. | 

E. All agreements with private independent contractors for the operation or provision and op- 
eration of jails shall be approved in writing, prior to their becoming effective, by the risk manage- 
ment division of the general services department. Approval shall be conditioned upon contractual 
arrangements satisfactory to the risk management division for: 

(1) the contractor's assumption of all liability caused by or arising out of all aspects of the 
provision and operation of the jail; and 

(2) liability insurance covering the contractor and its officers, jailers, employees and agents 
in an amount sufficient to cover all liability caused by or arising out of all aspects of the provision 
and operation of the jail. A copy of the proposed insurance policy for the first year shall be submit- 
ted for approval with the contract. 

F. All agreements with private independent contractors for the operation or provision and op- 
eration of jails shall provide for termination for cause by the local public body parties upon ninety 
days' notice to the independent contractor. A termination shall be allowed for at least the following 
reasons: 

(1) failure of the independent contractor to meet. minimum standards and conditions of 
incarceration, which standards and conditions shall be specified in the contract; or 

(2) . failure to meet other contract provisions when the failure seriously affects the opera- 
tion of the jail. 

The reasons for termination set forth in this subsection are not exclusive and may be supple- 
mented by the parties. 

G. Venue for the enforcement of any agreement entered into pursuant to the provisions of this 
section shall be in the district court of the county in which the facility is located or in Santa Fe 
county. 


History: 1978 Comp., § 33-3-27, enacted by Laws The 2015 amendment, effective June 19, 2015, pro- 
1984, ch. 22, § 18; 2001, ch. 153, § 1; 2007, ch. 222, § 1; vided that agreements with private independent contrac- 
2015, ch, 137, § 1.. tors for the operation of a jail may be extended for up to 

Cross references, — For the risk management divi- three but may not exceed a:total of six extensions; and 
sion, see 15-7-2 NMSA 1978. in Subsection A, after "additional one-year", deleted "or" 
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after "two-year", added "or three-year", and after "exceed delegated complete authority to the contractor for the op- 
a total of", deleted "five" and added "six". . eration of the jail, the county retains liability under 42 
The 2007 amendment, effective: June 15, 2007, in- U.S.C.S. § 1983 for any unconstitutional policies or cus- 
creased the term of additional extensions from one year ~ toms the contractor may have adopted or created. Herrera 
to two years, -  v, County of Santa Fe, 213 F. Supp. 2d 1288 (D.N.M. 2002). 
The 2001 amendment, effective July 1, 2001, extended Exemptions from Procurement Code. — A construc- 
the number of years that an agreement may be made with tion agreement. that is entered into as part of an overall 
an independent contractor from no more than three years agreement for operation and provision of a jail pursuant 
to five years with the option adding one-year extensions, to this section and Section 33-3-26 NMSA 1978 is exempt 
not to exceed five extensions, from the Procurement Code's requirements. The "financ- 
ing and design" of a jail facility are also exempt from the 

ANNOTATIONS Procurement Code, as long as the local public body does 


County liability, — Where a county has contracted not have a direct contractual relationship with the parties 
with a private, independent contractor to operate a responsible for designing and financing the rice 1987 


ae : Op. Att'y Gen. No, 87-47. 
county jail, but pursuant to Section 33-3-4 NMSA 1978, Pp. 
the county retains oversight responsibilities over the Am, Jur. 2d, A.L.R. and C.J.8. references, — 60. Am. 


: : : Jur. 2d Penal and Correctional Institutions § 188. 
operation of its detention center and has, therefore, not 72 O.5'S, Prisons and Rights of Prisoners §§ 124 to 129. 


33-3-28. Jailers; peace officer powers. 


A. Jailers and any employee of a local jail who has, at the particular time, the principal duty 
to hold in custody any person accused or convicted of a criminal offense or placed in the legal cus- 
tody or supervision of a local jail shall have the power of a peace officer with respect to arrests and 
enforcement of laws when on the premises of a local jail, while transporting a person committed 
to or under the supervision of a local jail, while supervising any person committed to or under the 
supervision of a local jail anywhere within the state or when engaged in any effort to pursue or 
apprehend such a person. No jailer shall be convicted or held liable for any act performed pursuant 
to this subsection if a peace officer could lawfully have performed the same act in the same cir- 
cumstance. Jailers, while acting within the scope of such law enforcement duties, shall be deemed 
law enforcement officers for purposes of the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978]; 
provided that coverage of liability of jailers employed by private pee eoe a contractors shall be 
made by the independent contractor. 

B. Jailers who are employees of an independent contractor shall not be required to attend the 
basic training program for law enforcement officers at the New Mexico law enforcement academy. 

C. Crimes against a jailer, including those persons employed by an independent contractor, 
shall be deemed the same crimes and shall bear the same penalties as crimes against a peace of- 
ficer, 

D. As used in this section: 

(1) "jailer" means any employee of a local jail who has inmate custodial responsibilities, 
including those persons employed by private independent contractors who have been designated 
as jailers by the sheriff; and 

(2) "local jail" means a facility operated by a county, municipality or combination of such 
local governments or by a private independent contractor pursuant to an agreement with a county, 
municipality or combination of such local governments and used for the confinement of persons 
charged with or convicted of violation of a law or ordinance. 


History: 1978 Comp. § 33-3-28, enacted by Laws Legislature intended its reference to "enforce- 
1984, ch. 22, § 19; 1985, ch. 110, § 1. ment of laws" in Subsection A of this section and Sec- 

Cross references. — For assault upon peace officer, tion 33-1-10A NMSA 1978 to apply to the duty of correc- 
see 30-22-21 NMSA 1978, tions officers to maintain order in a correctional facility. 

For assisting in assault upon poet Bey see 30-22-26 State v. Young, 2004-NMSC-015, 185 N. M. 458, 90 P.3d 
NMSA 1978. ATT. 


ph ata deemed key factare for peace officer 


_ ANNOTATIONS status to be the performance of the functions of correc- 
Plain language of Subsection A indicates that the tional officers and the existence of a contract between the 
legislature did not intend for the failure of the sheriff to employer and the public body responsible for the operation 


perform the ministerial act of designating the guards of of a corrections facility. State v, Young, 2004-NMSC-015, 


independent contractors as jailers to strip the guards of 135 N.M, 458, 90 P. 3d 477. 
local jails of the powers of a peace officer. State v. Young, "Peace officer" in 31-20A-5A NMSA 1978 includes 


2004-NMSC-015, 135 N.M. 458, 90 P.3d 477. jailers and corrections officers while they are engaged 
, in the duties for which the legislature designated them 
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to be peace officers in this section and Section 38-1-10 
NMSA 1978. State v. Young, 2004-NMSC-015; 185 N.M. 
458, 90 P.3d 477. 

Designation by sheriff not necessary. — The legis- 
lature did not make designation as a jailer by the sheriff.a 
necessary condition for peace officer status. State v. Young, 
2004-NMSC-015, 135 N.M. 458, 90 P.3d 477. 

Legislative intent. — Section 31-20A-5A NMSA 1978 
concerns a penalty for a crime against a peace officer, 
and therefore, Section 33-1-10 NMSA 1978 and this sec- 
tion serve as powerful indicators of the legislature's in- 
tent in Section 31-20A-5A NMSA 1978. State v. Young, 
2004-NMSC-015, 135 N.M. 458, 90 P.3d 477. 

Corrections officer' s failure to retake failed rifle 
test does not nullify his status as a peace officer under 
Section 33-3-28 NMSA 1978 as a matter of law. State v. 
Young, 2004-NMSC-015, 185 N.M. 458, 90 P.3d 477. 

Guadalupe county correctional facility is a local 
jail under Subsection D of this section, and its guards are 
"employees of a local jail" who have the powers of a peace 
officer under the circumstances specified in ‘Subsection A 
of this section. State v. Young, 2004-NMSC-015, 135 N.M. 
458, 90 P.3d 477. 

Guadalupe county correctional facility is a pe- 
nal institution. — Guadalupe county correctional fa- 
cility is a penal institution within the plain language of 


DWI ALTERNATIVE FACILITY 


33-3A-1 


Section 31-20A-5 NMSA 1978, The fact that the correc- 
tional facility housed inmates from the department of cor- 
rections rather than county inmates is immaterial both 
for the definition of "local jail" in this section and the defi- 
nition of "penal institution" in Section 31-20A-5 NMSA 
1978. State v. Young, 2004-NMSC-015, 135.N.M. 458, 90 
P.3d 477. 

County liability. — Where a county has contracted 
with’ a private, independent contractor to operate a 
county jail, but pursuant to Section 33-3-4. NMSA 1978, 
the county retains oversight responsibilities over the 
operation of its detention center and has, therefore, not 
delegated complete authority to the contractor for the op- 
eration of the jail, the county retains liability under 42 
US.C.S. § 1983 for any unconstitutional policies or cus- 
toms the contractor may have adopted or created. Herrera 
v. County of Santa Fe, 213 F. Supp. 2d 1288 (D.N.M. 2002).. 

Transportation of prisoners housed at a county jail 


or other detention facility is not the exclusive responsi- 


bility of the local sheriff's department; jail administrators 
and independent contractors may also transport inmates 
at their facilities. 2000 Op. Att'y Gen. No. 00-02. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 
Jur. 2d Penal and Correctional Institutions §§ 174, 175, 
177, 178. 

72 C.J.S. Prisons and Rights of Prisoners § 16. 


ARTICLE 3A 
DWI Alternative Facility 


Sec. 
33-3A-1. Alternative sentencing facility; purpose; estab- 
lishment; provisions. 


33-3A-1. Alternative sentencing facility; purpose; establishment; 


provisions. 


A. The legislature recognizes that among individuals who drive under the influence of intoxi- 
cating liquor or drugs, there is a growing problem of recidivism, a lack of available space in pres- 
ent jail facilities and a need for alcohol and narcotics abuse counseling. Therefore, the legislature 
mandates the implementation of an alternative sentencing facility pilot program. The pilot pro- 
gram would incarcerate the repeat offender in a minimum security facility while allowing him to 
maintain his job and receive counseling for his disease. 

B. The metropolitan court and the Bernalillo county detention center, under the supervision 
of the programs manager of the Bernalillo county detention center, with input from universities 
and community organizations, shall establish a pilot program that provides for an alternative sen- 
tencing facility in Bernalillo county for individuals convicted two or more times of driving under 
the influence of intoxicating liquor or drugs. The Bernalillo county detention center shall develop, 
adopt and enforce rules that establish minimum program standards for an alternative sentencing 
facility program. 

C. Prior to sentencing a person convicted of a second or subsequent offense of driving under 
the influence of intoxicating liquor or drugs, the metropolitan court judge shall request the metro- 
politan court probation office to prepare a presentence report which shall include information and 
documentation regarding the offender's prior arrests and convictions for driving under the influ- 
ence of intoxicating liquor or drugs and his level of alcohol or drug abuse. 

D. Notwithstanding any provision of Section 66-8-102 NMSA 1978 to the contrary, a metropoli- 
tan court judge may order a person convicted of a second or subsequent offense of driving under 
the influence of intoxicating liquor or drugs to serve his sentence specified in Subsection E of Sec- 
tion 66-8-102 NMSA 1978 at the alternative sentencing facility. 
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E. Any person ordered to’ serve his sentence at the alternative sentencing facility shall be 
permitted to continue his employment if he is employed. The person shall be allowed out of the 
facility only long enough to complete his actual hours of employment. Any person not employed at 
the time of sentencing or while:completing his sentence at the facility shall perform ps tenemos 
service primarily in the community where the facility is located. 

F, An offender ordered to serve his sentence at the alternative sentencing facility who.is em- 
ployed shall pay the cost of his imprisonment according to a sliding fee scale established by the 
Bernalillo county detention'center. All fees collected shall be used to offset the costs of implement- 
ing the alternative sentencing facility. An offender ordered to serve his sentence at the alternative 
sentencing facility who is unemployed or determined to be indigent by the court ny not pay the 
cost of his imprisonment. 

G. During the time of sft aa SO 8 the offender shall undergo so ules a Hilly log aaah tex 
educational counseling and lifeskills counseling, a the approved program at the alternative 
sentencing facility. . 

H. The metropolitan court and the Bernalillo county. detantien center shall report to the ap- 
propriate legislative interim committee by November 30, 1992 on the progress of the pilot program 
and any recommendations they may have concerning the continuation of the pilot program or 
implementation of it in other areas of New Mexico. 

I. The provisions of Section 30-22-8 NMSA 1978 shall nisply to any person who escapes from an 
alternative sentencing facility. 


History: Laws 1992, ch. 81, § 1. 


ARTICLE 3B 
County Detention Facility Reimbursement Act 
Sec. Sec. 
33-3B-1. Short title. 33-3B-4, County detention facility reimbursement fund 


33-3B-2, Definitions. created; distribution, 
33-3B-3. Incarceration of felony offenders in county de- “ B- 
tention facilities; rate of reimbursement. 


33-3B-1. Short title. 


This act [33-3B-1 through 33-3B- 4 NMSA 1978] may be cited as the “County Detention Facility 
Reimbursement Act", 


History: Laws 2007, ch. 333, § 1. Effective dates. — Laws 2007, ch. 333, § 5 made the 
' County Detention Facility Reimbursement Act effective 
July 1, 2007. 


33-3B-2. Definitions. 


As used in the County Detention Facility Reimbursement Act: 

A. "county detention facility" means a facility that is owned, operated or under contract of 
operation by a board of county commissioners and that is used for the incarceration of prisoners 
charged with or convicted of a violation of local, state, tribal; federal or international law; ' 

B. "division" means the local government division of the department of finance and Rieeeer 
tration; 

C. "dual weld offender" means an individual. who is serving'a probation term and a pa- 
role spice 

D. "eligible bounty! means a thant that provides information to the New Mexico sentencing 
commission regarding costs incurred by the county for the incarceration of felony offenders; 

K. "felony offender" means an individual who is convicted of a felony and sentenced to confine- 
ment in a correctional facility designated by the corrections department and who: 
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(1) has been released from confinement and is a:dual supervision offender and: 
(a) has violated parole or is charged witha parole violation; } 
(b) has:violated probation or is charged with a probation violation; or 
(ec) while on probation or panies is = with a violation of local, state, trite; fed- 
eral or international law; 
(2) has been released from sohtidément andi is serving a parole term and: 
(a) has violated parole or is charged with a parole violation; or 
(b) while on parole, is charged with a violation of local, state; tial federal or inter- 
national law; or 
(3) is awaiting lomaaebiasios and commitment to the ebtiieietions dbyarknibhd following 
the revocation of parole or a sentencing hearing for a felony conviction; and 
F.. "fund" means the county detention facility reimbursement fund. 


History: Laws 2007, ch. 333, § 2. Effective dates. — Laws 2007, ch. 333, § 5 made the 
County Detention Facility Reimbursement Act effective 


July 1, 2007. 


33-3B-3. Incarceration of felony offenders in county detention 
facilities; rate of reimbursement. | 


A. The distribution amount for each eligible county each fiscal year shall be derived by mul- 
tiplying the total amount of money available in the fund for distribution pursuant to this section 
by the felony offender incarceration percentage for that county. The felony offender incarceration 
percentage shall be equal to a fraction: 

(1)\ the numerator of which is the rolling average of the number of felony offenders incar- 
cerated in an eligible county on June 30 of each of the three fiscal years immediately preceding the 
fiscal year in which the distribution is to be made pursuant to Section 4 [33-3B-4 NMSA 1978] of 
the County Detention Facility Reimbursement Act; and 

(2) the denominator of which is the rolling average of the number of felony offenders incar- 
cerated in all eligible counties on June 30 of each of the three fiscal years immediately preceding 
the fiscal year in which the distribution is to be made pursuant to Section 4 of the County Deten- 
tion Facility Reimbursement Act. 

B. Annually, on or before December 1, the New Mexico sentencing commission shall: 

(1) determine the felony offender incarceration percentage for each eligible county; 

(2) calculate the distribution amount for each eligible county by applying the formula in 
Subsection A of this section; and 

(3) certify to the division the felony incarceration percentage and the distribution amount 
for each eligible county. 


History: Laws 2007, ch.883,§8. ~~ ' Effective dates, — Laws 2007, ch. 333, § 5 made the 


County Detention Facility Reimbursement Act effective 
July 1, 2007, 


33-3B-4. County detention facility reimbursement fund created; 
distribution. 


A. The ' ‘county detention facility reimbursement fund" is created in the state treasury. The 
fund consists of appropriations, gifts, grants, donations and bequests made to the fund. Money 
in the fund shall not revert or be transferred to any other fund at the end of a fiscal year, and in- 
come from investment of the fund shall be credited to the fund. The division shall administer the 
fund, and money in the fund is appropriated to the division to'make distributions to counties in 
accordance with Subsection B ofthis section. Disbursements from the fund shall be by warrant 
of the secretary of finance and administration pursuant to vouchers signed by the director of the 
division. No money in the fund shall be expended by the division for the reat sie of hae atag via 
the fund. 
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B. Annually, on or before January 30 and to the extent money in the fund is available for such 
purposes, money in the fund shall be distributed by the state treasurer as follows: 

(1) an amount equal to seventy percent of the fund less thirty thousand dollars ($30,000) 
to eligible counties in the amounts certified to the division in accordance with Section 3 [33-3B-3 
NMSA 1978] of the County Detention Facility Reimbursement Act; 

(2) thirty thousand dollars ($30,000) to the New Mexico sentencing commission to fund the 
annual calculation of the felony offender incarceration percentage and the distribution amount for 
each eligible county; and 

(3) the remainder of the fund to opunaties other than class A counties that are designated 
by the division as needing additional resources due to inadequate base revenues: 


History: Laws 2007, ch. 333, § 4. Cross references. — For the local government correc- 
Effective dates. — Laws 2007, ch. 3383, § 5 made the tions fund, see 38-38-25 NMSA 1978. 

County Detention Facility Reimbursement Act effective 

July 1, 2007. 


ARTICLE 4 
New Mexico Boys' School 


33-4-1 to 33-4-6. Repealed. 
Repeals. — Laws 1988, ch. 101, § 51 repealed 33-4-1 ch. 320, § 6 and Laws 1977, ch. 257, §§ 80 to 82, and as en- 


through 33-4-6 NMSA.1978 as amended by Laws 1975, acted by Laws 1921, ch. 193, §§ 3, 4, effective July 1, 1989. 


Girls' Welfare Home: 


33-5-1, 33-5-2. Repealed. 


Repeals. — Laws 1988, ch. 101, § 51 repealed 33-5-1 257, § 83 and Laws 1975, ch, 320, § 7, effective July 1, 

and 33-5-2 NMSA 1978, as amended by Laws 1977, ch. 1989: 

ARTICLE 6 
Juvenile Detention Homes 

Sec. Sec. 

33-6-1. Juvenile detention homes in counties; establish- 33-6-7. Home in one county keeping juveniles trans- 
ment; equipment; enlargement; bond is- ferred from other counties; maintenance of 
sues, juvenile. 

33-6-2. Laws governing bond issues. 33-6- 8. Budget for payment of charges; fund; disburse- 

33-6-3, Obtaining federal aid; donations for home. ments. 

33-6-4, Contracts; general power of commissioners, 33-6-9. Limitations on levies under 33-6-6, 33-6-8, 

33-6-5. Maintenance and supervision of homes; rules; 33-6-10. Board of county commissioners; power to ap- 

33-6-6. Budget for maintenance of homes in counties; point personnel. 


fund; disbursements. 


33-6-1. Juvenile detention homes in counties; establishment; 
» equipment; enlargement; bond issues. 


A. The board [boards] of county commissioners of counties in this state are hereby authorized 
and empowered to establish and equip juvenile detention homes and for that purpose to issue 
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bonds of such counties in any sum»necessary. Such juvenile detention homes are hereby declared 
to be necessary public buildings. In counties in this state where juvenile detention homes have 
been established, the board [boards] of county commissioners of those counties are hereby autho- 
rized and empowered to add rooms onto the original structure or erect additional buildings and od 
that purpose to issue bonds of such counties in any sum necessary. 

B. Whenever there is more than one county within a judicial district, the board of county com- 
missioners of each such county is hereby authorized to enter into an agreement with one or more 
of the counties within the same judicial district providing for the establishment and equipment 
of one juvenile detention home to be located in said judicial district, to spend funds of the county 
for establishment and equipment of such juvenile detention homeand to allocate the cost thereof 
among the participating counties on such basis as may be agreed upon by each board of county 
commissioners. For the purpose of providing funds for a juvenile detention home to be established 
and equipped under the provisions of this section, each participating county is hereby authorized 
to issue the bonds of its county in any sum necessary to meet such county's share of the cost. 


History: Laws 1939, ch. 75, § 1; 1941 Comp., § 45- Characterization of detention homes as neces- 
602; 1953 Comp., § 42-6-2; Laws 1953, ch, 12, § 1; 1976, sary entitled great weight. — Legislative character- 
ch. 42, § 3. ization of juvenile detention homes for first class counties 

Bracketed material — The bracketed material was as necessary public buildings is entitled to great weight 
inserted by the compiler and is not part of.the law. when the question comes before court for determination. 

Cross references. — For the children, youth and fami- Hutcheson v, Atherton, 1940-NMSC-001, 44 N.M. 144, 99 
lies department, see 9-2A-1 NMSA 1978 et seq. P.2d 462. 

For detention facilities under Children's Code, see 32A- Meaning of "necessary". — In constitutional provi- 
2-4 and 32A-2-12 NMSA 1978. sion that no county shall borrow money except for purpose 

of erecting necessary public buildings, the word "neces- 
ANNOTATIONS sary" is construed not as meaning "indispensable," but 

Juvenile detention home for county of first class as synonymous with "needful." Hutcheson v. Atherton, 

was necessary public building within provision 1940-NMSC-001, 44 N.M. 144,99 P.2d 462. 


of constitution (N.M. Const., art. IX, § 10), that no Am. Jur. 2d, A.L.R. and C.J.S. references. — 60 Am. 


county shall borrow money except for purpose of erect- Jur. 2d Penal and Correctional Institutions §§ 8, 9, 11. 
ing necessary public buildings. Hutcheson v. Atherton, 
1940-NMSC-001, 44 N.M. 144, 99 P.2d 462. 


33-6-2. [Laws governing bond issues. ] 


The proceedings for calling, holding and canvassing the results of an election to determine 
whether such bonds are to be issued, the manner of issuance and the terms and provisions of such 
bonds, the sale thereof, the levy of taxes for the payment thereof and the manner and time of pay- 
ment thereof shall all be the same as is now or may hereafter be provided by law with respect to 
bonds issued for the purpose of building courthouses and, in general, all of the provisions of law 
with respect to county courthouse bonds shall, so far as applicable, apply to the bonds herein au- 
thorized. 


History: Laws 1939, ch. 75, § 2; 1941 Comp., § 45- Cross references. — For bonds for courthouses, jails 
603; 1953 Comp., § 42-6-3. *- and bridges, see 4-49-1, 4-49-6 NMSA 1978. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


33-6-3. [Obtaining federal aid; donations for home.|] 


The respective boards of county commissioners are authorized and empowered to seek and ob- 
tain, if possible, from the United States government, or any department or agency thereof, finan- 
cial aid and assistance to carry into effect the purposes hereof. Such boards are also authorized 
and empowered in their discretion to accept gifts and donations of any kind or character from any 
source whatsoever, including, but not limited to, a site for such juvenile detention homes. 


History: Laws 1939, ch, 75, § 3; 1941 Comp., § 45- Bracketed material. — The bracketed material was 
604; 1953 Comp., § 42-6-4. inserted by the compiler and is not part of the law. . 
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33-6-4. [Contracts; general power of commissioners.| 


The boards of county. commissioners of the several counhina are hereby authorized and empows 
ered to enter into any and all contracts and do and. perform any and all things necessary and 
proper to carry into effect the provisions hereof. OB tote 


History: Laws 1939, ch. 75, § 5; 1941 Comp., § 45- eesprimeye material. — The faciatadl material was 
606; 1953 Comp., § 42-6-6, inserted by the compiler and i is not part of the law. 


33-6-5; Maintenance and supervision of ‘homes; rules. 


When erected, such juvenile detention homes shall be maintained at the expense of the counties 
wherein they are located. The board of county commissioners of the county wherein such juvenile 
detention home is. located shall have supervisory control of such juvenile detention home and for 
that purpose such board of commissioners shall have power to make reasonable rules governing 
the conduct of such juvenile detention home, 


History: Laws 1939, ch. 75, § 6; 1941 Comp., § 45- ANNOTATIONS 


Se acimictch tit ie ecto Gules abiee on hi Am. Jur. 2d, A.L.R. and C.J.S, references. — 60 Am. 
Jur, 2d. Penal and Correctional Institutions §§ 5, 10. 


33-6-6. Budget for maintenance of homes in counties; fund; 
disbursements. 


For the purpose of maintaining juvenile detention homes in counties that have them, there may 
be appropriated by the board of county commissioners of the county sufficient funds to provide for 
the maintenance, upkeep, repair and improvement of a juvenile detention home. 


History: Laws 1939, ch. 151, § 2; 1941 Comp., § 45- 
609; 1953 Comp., § 42-6-9; Laws 1953, ch. 9, § 1; 1973, 
ch, 258, § 142; 1976, ch. 42, § 5. 


33-6-7. Home in one county keeping juveniles transferred from other 
counties; maintenance of juvenile. 


In those counties without juvenile detention homes, if the district judges of such counties 
shall determine it advisable that a juvenile within such counties should be transferred to a ju- 
venile detention home for safekeeping or detention, and the board of county commissioners of 
the county in which the juvenile detention home is located agree [agrees] to said transfer, the 
county from which said juvenile is transferred shall bear the expense of the maintenance and 
upkeep of said juvenile in the juvenile detention home, which upkeep and maintenanceof such 
juvenile shall be the sum computed by adding the actual per diem cost of housing said juvenile 
to an amount equal to fifty percent of such per diem housing cost to cover administrative and 
amortization expense. 


History: Laws 1989, ch, 151, § 4;1941 Comp.,§ 45- —~—~ Bracketed material. — The bracketed material was 
610; 1953 Comp., § 42-6-10; Laws 1953, ch. 58, § 1; _._ inserted by the compiler and is not part of the law. 
1976, ch, 42, § 6. . 
33-6-8. Budget for payment of charges; fund; disbursements. 


When it is deemed advisable by the judge of the district court of a county that does not have 
a juvenile detention home, that juvenile delinquents in his county be transferred for safekeep- 
ing or detention to juvenile detention homes located in other counties, then for the purpose of 
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maintaining them in the juvenile detention homes there shall be budgeted by the county com- 
missioners of the county in each year, sufficient funds to provide for the keeping of such juvenile 
delinquents in juvenile detention homes. The amount to be budgeted shall be determined and fixed 
by the district court. On or before May 1 of each year the district judge shall make an estimate of 
revenue required for the ensuing year for the maintenance of juvenile delinquents in the juvenile 
detention homes and shall certify the estimate to the board of county commissioners in the county 
without a juvenile detention home. The budget allowance shall be known as the "juvenile mainte- 
nance fund." The county treasurer collecting money for the fund shall make disbursements from 
the fund to the county treasurer inthe county in which the juveniles have been detained, upon 
certificate of the clerk of the district court in which the juveniles are detained, stating that the 
amount is due for their maintenance. The certificate shall be approved by the district judge of the. 
county from which the juvenile was transferred before it is paid. Upon the payment to the county 
treasurer where the juvenile is detained the county treasurer shall place the amount paid in the 
juvenile detention home maintenance fund. 


History: Laws 1939, ch. 151, § 5; 1941 Comp., § 45- 
611; Laws 1953, ch. 58, § 2; 1953 Comp., § 42-6-11; 
Laws 1973, ch. 258, § 143. 


33-6-9. [Limitations on levies under 33-6-6, 33-6-8.] 


The levy herein provided shall be within the limitations provided for all county purposes and 
uses under Chapter 140 of the Session Laws of 1921, and all amendments thereto. 


History: Laws 1939, ch. 151, § 6; 1941 Comp., § 45- repealed by Laws 1974, ch. 92, § 34 (amending Laws 1973, 
612; 1958 Comp., § 42-6-12. ch. 258, § 156), effective January 1, 1975. For present pro- 

Bracketed material. — The bracketed material was vision concerning the tax rates authorized-for county pur- 
inserted by the compiler and is not part of the law. poses, see 7-37-7 NMSA 1978. 

Compiler's notes. — The statute referred to, Laws 


1921, ch. 140, § 1, compiled as 72-4-11, 1953:Comp., was 


33-6-10. Board of county commissioners; power to appoint 
personnel. 


The board [boards] of county commissioners of those counties which operate juvenile detention 
homes shall have the power and authority to appoint and employ such personnel as they may 
deem necessary to provide supervision, education, maintenance, training, discipline and subsis- 
tence for persons detained therein and to administer and maintain the juvenile detention home 
facility. — 


History: 1953 Comp., § 42-6-13, enacted by Laws Bracketed material. — The bracketed material was 
1976, ch. 42, § 7. inserted by the compiler and is not part of the law. 


Prison Industries 


33-7-1 to 33-7-12. Repealed. 


Repeals. — Laws 1981, ch. 127, § 20, repealed 33-7-1 effective June 19, 1981. For present comparable provi- 
through 33-7-12 NMSA 1978, relating to prison industries, sions, see 33-8-1 to 33-8-16 NMSA 1978. 
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ARTICLE 8 + at onedt g r 


Corrections Industries == 


Sec. 

38-8-1,. Short title. 

33-8-2. Definitions, 

33-8-3. Purpose. 

33-8-4, “Prisoners to labor. 

38-8-5, Repealed. 
33-8-5.1. Corrections in duaiaa ca commission. 
33-8-6. Commission; powers and duties. 
38-8-6.1. Repealed. 

33-8-7, Corrections industries revolving fund created. 
33-8-8. Inmate compensation. 

83-8-9. Enterprises; working day, 


33-8-1. Short title. 


Sections 1 through 15 of this act may be cited as the "Corrections Industries Act". " 


History: Laws 1981, ch. 127, § 1. 


Compiler's notes. — The term "Sections 1 through 15 © 
of this act," referred to in this section, means Laws 1987, 


38-8-2. Definitioné: 


As used in the Corrections Industries Act: 


padi vel a7 iF KTS 

33-8-10. Renéaledi 7 af 

83-8-11. Repealed. 

33-8-12. Products; sale; labeling requirement; penalty; 
exceptions. 

83:8- 12.1. | Repealed. 

33-8-12.2. Corrections industries sales representatives. 

33-8-13, Private industry on facility grounds. 

33-8-14. Repealed. 

33-8-15. Public works. 

33-8-16. Corrections; handiwork products. 


a 


ch, 127, §§ 1 to.15, which appear as 33-8-1 to 33-8-4, 33-8- 
6, 3-8-7 to 33-8-9, 33-8-12, and 33-8-18 to 33-8-15 NMSA 
1978. 


A. "commission" means the corrections industries commission, 

B. ‘department’ means the corrections department; 

C. "enterprise" means a manufacturing, agricultural or service operation or group of closely: re- 
lated operations within the bounds of a facility but does not include standard facility maintenance 


activities and services; 


D. "facility" means a place under the jurisdiction of the department at Wie individuals are 


confined pursuant to court order; 


EK. "fund" means the corrections industries revolving fund; 

F. "local public body" means all political subdivisions of the state and their agencies, instrumen- 
talities and institutions supported wholly or in part by funds derived from public taxation; and _ 

G. "state agency" means the state or any of its branches, agencies, departments, boards, in- 
strumentalities or institutions supported wholly or in part by funds derived from public taxation. 


History: Laws 1981, ch, 127, § 2; 1987, ch. 75, 5 A; 
2005, ch. 23, § 4. 

The 2005 th ontliielse! effective July 1, 2005; chpaped 
the definition of commission to mean the corrections in- 
dustries commission. 


ANNOTATIONS 


Work in the prison kitchen. — The legislature pro-. 


mulgated the Corrections Industries Act, 33-8-1 through 
33-8-15 NMSA 1978, "to enhance the rehabilitation, 


33-8-3. Purpose. 


education and vocational skills of inmates through pro- 
ductive involvement:in enterprises and public works of 
benefit to state agencies and local public bodies and to 
minimize inmate idleness", Given the plain language of 


. the Corrections Industries Act, which involves inmates 


working in enterprises and public works, it does not ap- 
pear that it encompasses labor in the prison kitchen, 
which better fits within the scope of "standard facility 
maintenance and services", an exception to "enterprise" 
as defined in the act. Lymon v, Aramark, 728 F, Supp. 2d 
1222 (D.N.M. 2010). 


The purpose of the Corrections Industries Act is to enhance the rehabilitation, education and 
vocational skills of inmates through productive involvement in enterprises and public works of 
benefit to state agencies and local public bodies and to minimize inmate idleness. 


History: Laws 1981, ch. 127, § 3. 
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33-8-4. Prisoners to labor. 


All persons convicted of crime and confined in a facility under the laws of the state except such 
as are precluded by the terms of the judgment and sentence under which they may be imprisoned 
shall perform labor under such rules and regulations as have been or may hereafter be prescribed 
by the department. ) 


History: Laws 1981, ch, 127, § 4. _ "employee" of that business and thus entitled to workers' 


compensation benefits. Benavidez v. Sierra Blanca Motors, 
ANNQRATIONS 1995-NMCA-140, 120 N.M. 837, 907 P.2d 1018, rev'd in 

Article not in conflict with inmate release pro- part on other grounds, 1996-NMSC-045, 122 N.M. 209, 
gram. — The statutory schemes of the Corrections Indus- . 922 P2d 1205. 
tries Act and the inmate-release program do not conflict, A person's status as an inmate does not preclude the ex- 
and prisoners may legally enter into voluntary contracts istence of an employer-employ ee relationship for the pur- 
of hire under the inmate-release program. Benavidez v. pose of receiving worker's compensation benefits. Benavi- 
Sierra Blanca Motors, 1996-NMSC-045, 122 N.M. 209, 922 dez v. Sierra Blanca Motors, 1996-NMSC-045, 122 N.M. 
P.2d 1205. 209, 922 P.2d 1205. 

Work release injured prisoner entitled to work- Inmates not "employees" for health and safety 
ers' compensation. — Although a prisoner may have” complaint purposes. — Notwithstanding the fact that 
been compelled generally to labor under this section, he prison industries must comply with occupational health 
was not compelled to work for a private business under a and safety standards, inmates engaged yd leh operated 
work-release program and, when the prisoner voluntarily industries or enterprises are not'"employees" of the peni- 
participated in a work-release program and was injured tentiary for purposes of filing an occupational health and 
while under the direction of a private business, he was an safety complaint with the environmental improvement di- 


vision. 1981 Op. Att'y Gen. No, 81-23. 


33-8-5. Repealed, ; 


Repeals. — Laws 1987, ch. 75, § 4 repealed 33-8-5 Laws 1987, ch. 75, § 2 provided that the terms of the 
NMSA 1978, as amended by Laws 1988, ch. 301, § 74, members of the former corrections industries commission 
relating to the creation of the "corrections industries / expired June 19, 1987. 
commission" and; appointment of its members, effective , Laws 1987, ch. 75,.§.3 provided that the act shall not 
June 19, 1987, , alter or affect the validity of any action taken by the cor- 


rections industry commission prior to June 19, 1987. 


33-8-5.1. Corrections industries commission. 


The "corrections industries commission" is created. The commission consists of seven members 
appointed by the governor with the advice and consent of the senate for staggered terms of four 
years or less in a manner that the terms of one or two. members expire as the case may be on 
June 80 each year. Four members of the commission constitute a quorum for the transaction of 
business. Not more than four members shall be of the same political party. Any member who fails 
to attend three consecutive meetings of the commission without being excused by the commission 
shall be automatically removed. Vacancies shall be filled by appointment by the governor for the 
remainder of the unexpired term. Members of the commission shall be reimbursed as provided in 
the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other com- 
pensation, perquisite or allowance, 


History: Laws 2005, ch. 23, § 1. July 1, 2005, shall continue to serve as corrections indus- 
Effective dates. — Laws 2005, ch. 23, § 8, made Laws tries commission members ‘until their terms expire and 
2005, ch. 23, § 1 effective July 1, 2005, their replacements are appointed and qualified. 


Temporary provisions. — Laws 2005, ch. 23, § 6 pro- 
vided that corrections commission members serving on 
33-8-6. Commission; powers and duties. 


The commission has the following powers and duties to: . ita 

A. determine those enterprises to be conducted in facilities in such volume, kind and place as 
to eliminate unnecessary inmate idleness at all facilities and to provide diversified work activities 
that will serve as a means of enhancing vocational skills; 
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B. determine whether any enterprise should be established, expanded, diminished or discon- 
tinued; 

C. establish policy with respect to the conduct of all enterprises; 

D. - approve the prices at which all servicés and products provided, manufactured, produced 
or harvested by enterprises shall be furnished; provided that the prices shall be as near the pre- 
vailing market price as possible. As used in this subsection, "prevailing market price" means the 
prevailing price that an equivalent product or service would have if purchased by a state agency 
or local public body from community sources. The commission shall include data provided by the 
purchasing division of the general services department in the price determination process. Com- 
pensation paid to inmates shall be included as an item of the cost in fixing prices; 

E. consult regularly and continuously with state agencies and local public bodies in easy to 
develop new enterprise products, adapt existing enterprise products and establish new service 
functions to meet their needs; 

‘FE - sact as liaison with private industry, organized labor, the legislature and the general public; 

G. obtain and provide technical assistance for enterprise programs; 

H. hold meetings at such times and for such periods as it deems essential, but not. less than 
quarterly; 

I, recommend to the anurans the adoption of rules necessary to carry out tb provisions of 
the Corrections Industries Act; 

J. notwithstanding any other provision of law, ofnt policies and procedures that permit an en- 
terprise to make a single purchase of raw materials involving the expenditure of twelve thousand 
dollars ($12,000) or less without bids and at the best obtainable price whether or not the provider 
is the holder of a preexisting state contract for the particular product. Records of such purchases 
shall be maintained for auditor's inspection and reported at the next scheduled commission meet- 
ing. Separate purchases of the same or similar materials from the same or different suppliers 
at the same time or about the same time where each purchase does not exceed twelve thousand 
dollars ($12,000), but the aggregate of such purchases exceeds twelve thousand dollars ($12,000), 
shall be considered a single purchase involving more than twelve thousand dollars ($12,000); 

K. notwithstanding any other provision of law, adopt policies and procedures that permit an 
enterprise to make a single purchase of a product or service other than raw materials involving 
the expenditure of two thousand dollars ($2,000) or less without bids and at the best obtainable 
price whether or not the provider is the holder of a preexisting state contract for the particular 
product or service. Records of such purchases shall be maintained for auditor's inspection and 
reported at the next scheduled commission meeting, Separate purchases of the same or similar 
materials or services from the same or different suppliers at the same time or about the same time 
where each purchase does not exceed two thousand dollars ($2,000), but the aggregate of such 
purchases exceeds two thousand dollars ($2,000), shall be considered a single purchase involving 
more than two thousand dollars ($2,000); 

L. review, approve, adopt and monitor an annual budget for all enterprises. The budget process 
shall include a projected profit analysis, sales forecast and anticipated year-end financial forecast; 

M. submit and recommend the names of one or more qualified individuals to the secretary of 
corrections for appointment as director of the corrections industries division; 

N. advise the director of the corrections industries division in the management and coniral of 
the corrections industries division; 

O. assist in the process of inmate occupational placement upon release from confinement by 
coordination with the parole board and the field services division; and 

P. prepare an annual report to the governor and the legislature that contains: 

(1) a detailed financial statement for each enterprise in each facility; 

(2) a detailed financial statement of the fund; 

(3) reasons for establishing or terminating enterprises; 

(4) asummary of plans to develop additional enterprises; 

(5) the number of inmates employed in each enterprise; 

(6) the number of idle inmates available for work at each facility; and 
(7) any further information requested by the governor or the legislature. 


"ft 
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33-8-6,1 


History: Laws 1981, ch. 127, § 6; 1985 (1st S.S.), ch. 
7, § 1; 2005, ch. 28, § 5. 

Cross references. — For procurements pursuant to 
the Corrections Industries Act, see 13-1-189 NMSA 1978. 


33-8-6.1. Repealed. 


Repeals. — Laws 1985 (1st S.S.), ch. 7, § 6 repealed 33- 
8-6.1 NMSA 1978, as enacted by Laws 1985 (1st S.S.), ch. 
7, § 4, relating to exemptions from the Procurement Code, 
effective June 30, 1986. 


CORRECTIONS INDUSTRIES 33-8-8 


The 2005 amendment, effective July 1, 2005, provided 
that the commission has the duty to advise the director 
of the corrections industries division in the management 
and control of the corrections industries division. 


this reviver was constitutionally questionable and be- 
cause Laws 1987, ch. 6, § 1 contained language identical 
to former 33-8-6.1, the reviver was not given effect. See 
13-1-98 NMSA 1978 for similar provisions, 


Laws 1987, ch. 5, § 3 attempted to revive this section by 
repealing laws 1985 (1st S.S.), ch. 7, § 6. However, because 


33-8-7. Corrections industries revolving fund created. 


There is created in the state treasury a fund which shall be administered by the department 
secretary as directed by the commission and which shall be known as the "corrections indus- 
tries revolving fund." All income, receipts and earnings from the operation of enterprises shall be 
credited to the fund. Money deposited in the fund shall be used only to meet necessary expenses 
incurred in the maintenance, operation and expansion of existing enterprises and in the establish- 
ment, maintenance, operation and expansion of new enterprises. All interest earned on money in 
the fund shall be credited to the fund. No part of the fund shall revert at the end of any fiscal year. 


History: Laws 1981, ch. 127, § 7. 


33-8-8. Inmate compensation. 


A. The commission shall establish and periodically review a plan for compensation to inmates 
engaged in enterprise programs and public works. The compensation shall be in accordance with 
a graduated schedule based on work conduct, performance, experience, skills and responsibilities. 
Compensation shall be paid from the fund and credited to the general account of the inmate except 
as provided by Subsection C of this section. An inmate may draw against his general account dur- 
ing his confinement through the use of coupons, canteen checks or similar plans. 

B. Pursuant to the provisions of Article 20, Section 15 of the constitution of New Mexico, if an 
inmate has a dependent family, his net compensation shall be paid to his family if necessary for its 
support, The department shall make diligent effort to determine those inmates who have depen- 
dent families in need of support. 

C. The department shall promulgate necessary rules and regulations: 

(1) toimplement the provisions of Subsection B of this section in a thorough and equitable 
manner; and 

(2) to provide for deductions from inmate compensation for victim restitution, reasonable 
costs incident to confinement and for discharge money upon release from confinement. The deduc- 
tions provided by this subsection shall apply to inmate compensation, including payments pursu- 
ant to Section 33-2-26 NMSA 1978, wages earned pursuant to the provisions of Section 33-8-13 
NMSA 1978, wages earned in work projects certified pursuant to the federal private-sector prison 
industry enhancement certification program and to wages earned in inmate-release programs; 
provided that the deductions provided by this paragraph shall not exceed fifty percent of net com- 
pensation, payment or wages and that the deduction for victim restitution shall be not less than 
fifteen percent of net compensation, payment or wages. If the court has not ordered victim restitu- 
tion, the deduction for victim restitution shall be transmitted to the state treasurer for credit to 
the crime victims reparation fund. 


The 1991 amendment, effective June 14, 1991, in the 
second sentence in Subsection C(2), substituted "fifteen 
percent" for "five percent", 


History: Laws 1981, ch. 127, § 8; 1986, ch, 71, § 1; 
1991, ch. 35, § 1. ' 

Cross references. — For crime victims reparation 
fund, see 31-22-21 NMSA 1978. 
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33-8-9 CORRECTIONAL INSTITUTIONS 33-8-12 


33-8-9. Enterprises; working day. 


The working hours of all enterprises shall be established in a manner approximate to a standard 
free enterprise working day with as many work shifts as necessary. The department shall make 
every effort to minimize the disruption of working hours by adjusting the institutional schedule to 
avoid conflicting activities. Other program activities shall not be denied to inmates engaged in en- 


terprise programs and shall be available during nonworking hours consistent with available staff. 


History: Laws 1981, ch. 127, § 9. 


33-8-10. Repealed. 


Repeals. — Laws 1984, ch. 65, § 175, repealed 33-8-10 
NMSA 1978, as amended by Laws’1988, ch, 92, § 1, relat- 
ing to purchase by state agencies and local public bodies 
under the Corrections Industries Act. For present compa- 
rable provisions, see 13-1-189 NMSA 1978, 

Laws 1984, ch. 65, contained no effective date provision 
applicable to § 175, but was enacted at the session which 


33-8-11. Repealed. 


Repeals. — Laws 1985 (1st S.S.), ch. 7)§ 5 repealed 33- 
8-11 NMSA 1978, as enacted by Laws 1981, ch. 127, § 11, 
relating to a catalogue of goods and services available un- 


adjourned on February 16, 1984. See N.M. Const., art. IV, 


Compiler's notes. — Laws 1984, ch. 64, § 24, pur- 
portedly amended 33-8-10 NMSA 1978. The amendment 
was not given effect because of the later repeal of 33-8-10 
NMSA 1978 by Laws 1984, ch. 65, § 175. See 12- 1-8 NMSA 
1978. , 


For present provisions relating to marketing of goods and 
services available through corrections industries division, 
see 33-8-12.2 NMSA 1978... 


der the Corrections Industries Act, effective May 28, 1985, 


33-8-12. Products; sale; labeling requirement; penalty; exceptions. 


A. Except as otherwise provided in this section, no product or service manufactured or pro- 
vided in whole or in part by inmate labor shall be sold or furnished except to a qualified purchaser; 
provided that such products may be resold by the user for purposes of salvage. As used in this 
subsection, "qualified purchaser" means: 

(1) astate agency; 

(2) local public bodies; 

(3) the state agencies of other states and their local public bodies; 

(4) agencies of the federal government; 

(5) tribal and pueblo governments; 

(6) nonprofit organizations properly registered under state mau and supported wholly or in 
part by funds derived from public taxation; 

(7) persons, partnerships, corporations or associations that provide public school transpor- 
tation services to a state agency or local public body pursuant to contract; 
(8) any business engaged primarily in the manufacture or resale of the same type of prod- 
uct; " : 

(9) a person, partnership, corporation or association that provides correctional services as 
the department pursuant to a contract; and 

(10) a person, partnership, corporation or association that houses inmates on behalf of the 
department. 

B. Every product manufactured pursuant to the provisions of the Corrections Industries Act 
shall be distinctively identified as inmate-made by brand, label or mark consistent with the type 
and character of the product. Every product manufactured pursuant to the provisions of the Cor- 
rections Industries Act may be certified pursuant to the federal private sector prison industry 
enhancement certification program. 

C. A person who violates the provisions of Subsection A of this section is guilty of a misde- 
meanor and upon conviction shall be sentenced to imprisonment in the county jail for a definite 
term not to exceed six months.or to the payment of a fine of not more than one thousand dollars 
($1,000) or to both imprisonment and fine in the discretion of the judge. 


380 


© 2022 State of New Mexico. New Mexico,Compilation Commission. All rights reserved. 


33-8-12.1 CORRECTIONS INDUSTRIES 33-8-13 

D. The provisions of this section shall not apply to products produced pursuant to Section 33- 
8-13 NMSA 1978. 

E. Notwithstanding the provisions of Subsection A of this section, to assure the most effective 
use of state-owned land, produce from agricultural and animal husbandry enterprises may be sold 
to commercial sources upon review and recommendation of the commission and pursuant to proce- 
dures, including audit, established by the secretary of finance and administration. 

F.’ The corrections industries division of the department may sell products manufactured pur- 
suant to the provisions of the Corrections Industries Act to the general public; provided that all 
inmate labor used in the production of any products offered to the general public is:-voluntary and 
not compelled. All sales to the general public shall take place on corrections industries division 
property. Sales to the general public shall not be conducted online or by mail order. Proceeds from 
the sales shall be placed into the corrections industries revolving fund; a portion of the proceeds 


placed into the corrections industries revolving fund pursuant to this subsection shall be placed 


into the crime victims reparation fund. 


History: Laws 1981, ch. 127, § 12; 1992, ch. 62, § 1; 
1999, ch. 22, § 1; 2014, ch. 29, § 1; 2017, ch. 88, § 1. 

Cross references. — For procurements pursuant to 
the Corrections Industries Act, see 13-1-189 NMSA 1978. 

For the crime victims reparation fund, see 31-22-21 
NMSA 1978. 

The 2017 amendment, effective July 1, 2017, removed 
the price limit for products sold by the corrections indus- 
tries division of the corrections department pursuant to 
the Corrections Industries Act, removed the limit of twice- 
yearly sales of these products, and added certain limita- 
tions on the sale of products manufactured pursuant to 
the provisions of the Corrections Industries Act to the 
general public; in Subsection F, after "Corrections Indus- 
tries Act", deleted "valued at a prevailing market price of 
three hundred dollars ($300) or less", after "general pub- 
lic", deleted "twice a year" and added "provided that all in- 
mate labor used in the production of any products offered 


33-8-12.1. Repealed. 


Repeals. — Laws 1987, ch. 5, § 4 repealed 33-8-12,1 
NMSA 1978, as amended by Laws 1987, ch. 5, § 2, relating 


to the general public is voluntary and not compelled. All 
sales to the general public shall take place on’corrections 
industries division property. Sales to the general public 
shall not be conducted online or by mail order." 

The 2014 amendment, effective July 1, 2014, permit- 
ted the corrections industries division to sell products 
valued under three hundred dollars twice a year; in Sub- 
section A, at the beginning of the first sentence, added 
"Except as otherwise provided in ‘this section"; and added 
Subsection F. 

The 1999 amendment, effective July. 1, 1999; in Sub- 
section A, added the Paragraph (1) through (8) designa- 
tions and added Paragraphs (9) and (10). 

The 1992 amendment, effective March 9, 1992, added 
all of the present language of the second sentence of 
Subsection A following "contract"; added the second sen- 
tence of Subsection B; and made minor papel changes 
throughout the section. 


to furniture, fiberglass and plastic products sales, effec- 


_tive July 1, 1991. 


33-8-12.2. Corrections industries sales representatives. 


A. The secretary of corrections may employ individuals necessary to serve:as sales represen- 
tatives for the marketing of goods and services produced or assembled through the corrections 
industries division who shall be classified personnel and.be paid in accordance with a commission- 
based incentive compensation plan approved by the personnel board for sales to purchasers other 
than state agencies and local public bodies not to exceed two percent (2%). 

B.. The secretary of corrections may contract with persons or business.entities to serve on an 
independent contractor basis as sales representatives for marketing endian or services produced or 
assembled through the corrections cssiaeeesae dainistine 


init 1978 Comp., § 33-8-12.2; enacted by Laws 
1985 (1st S.S.), ch. 7, § 3. 


33-8-13. Private industry on facility grounds. 


A... The department secretary, upon recommendation of the commission, may lease real prop- 
erty on the grounds of any facility and may provide for reasonable access to and egress from the 
leased property to a private commercial industry for the purpose of establishing and operating 
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33-8-14 CORRECTIONAL INSTITUTIONS 33-8-16 


a factory for the manufacture and processing of products or to any other commercial industry 
deemed by the commission to be consistent with the purposes of the Corrections Industries Act. 
B:. Any agreement entered into pursuant to this section shall provide that: 

(1) all persons employed in the enterprise, except administrative, supervisory and train- 
ing personnel, shall be inmates of the facility where the leased property is located who volunteer 
for employment and who are.approved for such employment by the superintendent of that facility; 

(2) the enterprise shall at all times observe practices and procedures regarding security as 
the lease may prprity or asthe facility superintendent may See STE A desepnrene ae hie ees 
of emergency;.and | 

(3). the Bsisenee eae be deemed a pitisehte sdtertuiaa aid subject to all loiwed soneas ine 
the operation of similar private business enterprises; provided that the provisions of the Unem- 
ployment Compensation Law [Chapter 51 NMSA 1978] shall not por to inmate “Pere 


History: Laws 1981, ch. 127, § 13. 


33-8-14. Repealed. . 4g | 
Repeals. — Laws 1999, ch, 238, § 7 repealed 33-8-14 effective July 1, 1999, For provisions of former section, see 


NMSA 1978, as enacted by Laws 1981, ch. 127,.§.14, re- the 1998 NMSA 1978 on NMOneSource.com. For present 


lating to industrial good time deductions for inmates, comparable provisions, see 33-2-34 NMSA 1978. 


33-8-15. Public works. 


A. The department shall provide for the utilization of available inmate labor on public works 
by any state agency or local public body. The department shall have full jurisdiction at all times 
over the discipline and control of inmates performing labor pursuant to this section and shall pro- 
mulgate rules and regulations governing the selection, transportation, deportment and security 
of inmates and for the submission and screening of applications for the use of such labor. All ex- 
penses, including inmate compensation, incurred by the department in the provision of inmate la- 
bor pursuant to this section shall be reimbursed by the benefiting state agency or local public body. 

B. Inmate labor pursuant to this section shall not be used to reduce or displace employees but 
to supplement the work of employees, especially in areas where necessary public works are not 
otherwise being, performed. Insofar as practicable, all labor pursuant to this section shall be of a 
nature and design to assist in the rehabilitation of inmates: As used in this section, "public works" 
means work that is solely for a public or state purpose and includes but is not limited to the con- 
struction, maintenance and improvement of state and local lands, roads, highways and buildings. 


History: Laws 1981, ch. 127, § 15. 


33-8- 16. Corrections; handiwork pkoawets: 


The Seoraratd of corrections and: rien al rehabilitation [secretary of obicaadn shall otomull 
gate rules ‘and regulations providing for the production of small articles of handiwork by inmates 
from raw materials furnished by the corrections and criminal rehabilitation department [correc- 
tions department] at inmate expense and for the deposit of all or a portion of the sale price of such 
articles to the general account of the inmate who manufactured the article. Articles of handiwork 
may be sold to the public at correctional facilities and in public buildings. 


History: Laws 1981, ch. 167, § 1. division, Laws 1981, ch. 73, § 3 renamed the former cor- 


Bracketed material. — The bracketed material was rections and criminal rehabilitation department as the 
inserted by the compiler and is not part of the law. ' - ‘corrections’ department. Laws 1981; ch. 73, §°4, provided 

Laws 1980, ch. 150, § 3, renamed the former criminal that the chief officer of the corrections department shall 
justice department asthe corrections and criminal reha-:\» be the secretary of corrections. See 9-3-3 and 9-3-4 NMSA 
bilitation department and renamed the former corrections 1978 and notes thereto, 


division within that department as the adult institutions 
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33-9-1 ADULT COMMUNITY CORRECTIONS 33-9-3 


ARTICLE 9 


Adult Community Corrections 


Sec. Sec. 

33-9-1. Short title. , . 33-9-7. Repealed. 

33-9-2. Definitions. 33-9-8. Repealed. 

33-9-3. Community corrections grant fund; established; 33-9-9, Sentencing; placement of offender, 
co-payments. 33-9-9,1. Community corrections; return of certain par- 

33-9-4. Fund; administration. ticipants, 

33-9-5, Criteria for applications.» 33-9-10, Annual report. 

33-9-6. Application review panel. 


33-9-1. Short title. 
Chapter 33, Article 9 NMSA 1978 may be cited as the "Adult Gefnuntinity Corrections Act". 


History: Laws 1983, ch. 202, § 1; 1989, ch. 219, § 1. ANNOTATIONS 


The 1989 amendment, effective July 1, 1989, substi- A 
tuted "Chapter 33, Article 9 NMSA 1978" for "This act" Am. Jur. 2d, A-L.R. and C.J.S. references. — Consti- 
and inserted "Adult". tutional right of prisoners to abortion services and facili- 


ties - federal cases, 90 A.L.R. Fed. 683. 


33-9-2. Definitions. 


As used in the Adult Community Corrections Act: 

A. "department" means the corrections department; — 

B.. "fund" means the community corrections grant fund; ': 5 

C. "program" means a community-based: program that is operated by a county, municipality, 
the department or a private organization, individually or jointly, with the purpose of providing 
services to criminal offenders; 

D. "criminal offender" means any person convicted of a felony; and 

EK. "volunteer services" means services provided by individuals or organizations without com- 
pensation. 


History: Laws 1983, ch. 202, § 2; 1987, ch. 341, § 1; The 1989 amendment, effective July 1, 1989, inserted 
1988, ch. 101, § 33; 1989, ch. 219, § 2. "Adult" in the undesignated introductory paragraph. 


33- 9-3. Canin whit corrections grant fie established; 
co- payments. 


A. Thera is created in the state ‘ogee a Eecial fund to be known as the "community cor- 
rections grant fund". All money appropriated to the fund or accruing to it.as a result of gift, de- 
posit, investments or other sources shall not be transferred to another fund’ or encumbered or 
disbursed in any manner except as provided in the Adult Community Corrections Act. The fund 
shall: be for the purpose of providing programs am services for the lar gad of criminal saiansingia 
to community-based settings. 

B. The department’ shall require criminal tenders who participate in a program and who 
receive services to make a co-payment to offset the cost of the services. The amount of the co- 
payment shall be based: upon the offender's ability to pay. The department shall collect the co- 
payments and oma monthly basis deliver them to the state treasurer for deposit in the community 
corrections grant fund, 


History: Laws 1983, li 202, § 3; 1988, ch. 101, § 34; The 2004 amendment, effective July 1, 2004, added 
1989, ch. 219, § 3; 2004, ch. 38, § 3. Subsection B and made the previous section Subsection A, 


4 
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33-9-4 CORRECTIONAL INSTITUTIONS 33-9-5 


33-9-4. Fund; administration. 


The department shall administer the fund and make grants to counties, municipalities or pri- 
vate organizations, individually or jointly, pursuant to the provisions of the Adult Community 
Corrections Act; provided that a grant shall not be made to a private organization which is not a 
nonprofit organization without the approval of the secretary of corrections. The department may 
also utilize the fund to contract directly for programs. The department shall use no more than 
ten percent of the fund for administration and monitoring purposes by the state. In addition, the 
department shall allow no more than ten percent of a grant from the fund to be used for admin- 
istrative costs incurred by counties, municipalities and private organizations. After proper notice 
and public hearings, the department shall adopt regulations which provide standards for quali- 
fications for grants, priorities for awarding of funds and other standards regarding community 
corrections and shall review and approve or disapprove all applications submitted pursuant to the 
provisions of the Adult Community Corrections Act. Disbursements from the fund shall be made 
only upon warrant drawn by the secretary of finance and administration pursuant to vouchers 
signed by the secretary of corrections, 


History: Laws 1988, ch. 202, § 4; 1986, ch. 68, § 1; The 1990 amendment, effective May 16, 1990, substi- 


1987, ch. 341, § 2; 1990, ch. 53, § 1. tuted "Adult Community Corrections Act" for "Commu- 
Cross references. — For secretary of corrections, see nity Corrections Act" in two places, substituted "secretary 
9-3-4 NMSA. of corrections" for "department secretary" at the end of the 
For secretary of finance and administration, see 9-6-4 first sentence, and substituted "ten percent" for "five per- 
NMSA 1978, cent" in the third sentence. 


33-9-5. Criteria for applications. 


A. Counties, municipalities or private organizations, individually or jointly, may apply for 
grants from the fund, including grants for counties or municipalities to purchase contractual ser- 
vices from private organizations, provided that: 

(1) the application is for funding a program with priority use being for criminal offenders: 

(2) the applicant certifies that it is willing and able to operate the program according to 
standards provided by the department; 

(3) the applicant demonstrates the support of key components of the criminal justice sys- 
tem; 

(4) the applicant, if a private organization, demonstrates the support of the county and 
municipality where the program will provide services; 

(5) the applicant certifies that it will utilize volunteer services as an integral portion of the 
program to the maximum extent feasible; and 

(6) noclass A county as defined in Section 4-44-1 NMSA 1978, alone or in conjunction with 
any municipality within a class A county, shall receive more than forty-nine percent of ate money 
appropriated to the fund. 

B...The department may use the fund to place earatieals eligible for probation or parole i in 
community-based settings. The department may also use the fund to place criminal offenders 
within twelve months of eligibility for parole in community-based settings; provided that the crim- 
inal offender has never been convicted of a felony offense involving the use of a firearm. The adult 
parole board may, in its discretion, require participation by a criminal offender in a program as.a 
condition of parole pursuant to the provisions of Section 31-21-10 NMSA 1978. 

C. The department may authorize use of the fund for adults who are not criminal offenilers 
with prior department approval, if the priority use does not result in full use ofthe fund or the ca- 
pacity of a program, or the department may authorize additional programs or additional funding 
for existing programs. 

D. The department may contract directly for programs, including programs for New Mewes 
Indian tribes and pueblos for diversion of state law offenders, and may establish and operate adult 
community corrections programs. 

EK. The department shall establish additional guidelines for allocation of funds under ina Adult 
Community Corrections Act. 
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33-9-6 ADULT COMMUNITY CORRECTIONS 33-9-9 


History: Laws 1983, ch, 202, § 5; 1986, ch. 68, § 2; 
1987, ch. 341, § 3; 1988, ch. 101, § 35; 1989, ch. 219, § 
4; 1991, ch. 201, § 1; 1997, ch. 11, § 1; 2013, ch. 165, § 1. 

Cross references. — For adult parole board, see 9-3-11 
NMSA 1978. 

The 2013 amendment, effective July 1, 2013, elimi- 
nated the state selection panel and the local selection 
panel; in Paragraph (1) of Subsection A, after "criminal 
offenders", deleted "selected pursuant to the. provisions 
of Section 33-9-7 NMSA 1978"; in Paragraph (2) of Sub- 
section A, after "provided by the department" deleted the 
remainder of the sentence, which provided for the negotia- 
tion of contracts between the offender and the program 
staff for deduction from the offender's income for the ben- 
efit of the victim and deleted the second sentence, which 
provided for community service; in Subsection B, at the 
beginning of the paragraph, deleted "Notwithstanding the 
provisions of Subsection A of this section", in the first sen- 


tence, after "eligible for", added "probation or"; in Subsec- + 


tion C, after "The department may", deleted "utilize not 
more than twenty-five percent of the fund to", after "state 
law offenders", deleted "or to" and added "and may", af- 
ter "may establish", added "and operate adult community 
corrections", and after "community corrections programs", 


33-9-6. Application review panel. 


deleted the remainder of the sentence, which authorized 
the department to use part of the community corrections 
grant fund to operate adult community corrections pro- 
grams if it does not receive satisfactory proposals from a 
community; and in Subsection D, deleted the second sen- 
tence, which authorized an applicant to accept or reject 
any person in a program. 

The 1997 amendment, effective July 1, 1997, in Para- 
graph B(1), deleted "or within twelve months of eligibility" 
following "eligible" in the the first sentence, added the sec- 
ond sentence, and made a minor stylistic change. 

The 1991 amendment, effective June 14, 1991, deleted 
"the amount requested is for not more than ninety-five 
percent of total program costs for the proposed program. 
The five percent of total program costs provided by the ap- 
plicant may consist of in-kind administrative services" at 
the beginning of Paragraph (6) in Subsection A. 

The 1989 amendment, effective July 1, 1989, deleted 
"or 32-2-6 NMSA 1978" following "31-12-10" in the second 
sentence of Subsection B(1), substituted "sixty percent" 
for "an additional ten percent" near the middle of Subsec- 
tion C, and inserted "Adult" in the first sentence of Sub- 
section D. 


The department shall establish a panel to review all applications for grants under the Adult 
Community Corrections Act. The panel shall make recommendations to the secretary of correc- 


tions regarding each application. 


History: Laws 1983, ch. 202, § 6; 1989, ch. 219, § 5; 
1994, ch. 20, § 1; 2013, ch. 165, § 2. 

The 20138 amendment, effective July 1, 2013, modi- 
fied the application review panel; in the first sentence, 
after "all applications for", deleted "funding" and added 
"grants", deleted the former third and fourth sentences, 
which provided for the appointment of the panel by the 


33-9-7. Repealed. 


Repeals. — Laws 2013, ch. 165,°§ 4 repealed 33-9-7 
NMSA 1978, as enacted by Laws 1983, ch. 202, § 7, re- 
lating to state selection panel, effective July 1, 2013. For 


33-9-8. Repealed. 


Repeals. — Laws 2013, ch. 165, § 4 repealed 33-9-8 
NMSA 1978, as enacted by Laws 1988, ch. 202, § 8, re- 
lating to local selection panel, effective July 1, 2013. For 


secretary of corrections, the composition of the panel, and 
the duties of the panel. 

The 1994 amendment, effective July 1, 1994, substi- 
tuted "shall" for "may" in the last sentence. 

The 1989 amendment, effective July 1, 1989, inserted 
"Adult" in the first sentence, and added the last sentence. 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2012 NMSA 1978 on 
NMOneSource.com. 


33-9-9. Sentencing; placement of offender. 


A. In every case where the commitment of a person to the department is contemplated by 
a sentencing judge and the offender meets criteria for placement in community corrections, the 
adult probation and parole division of the department shall, at the request of the judge, prepare 
a report containing a recommendation regarding a community corrections placement or complete 
a diagnostic evaluation containing the recommendation of the department regarding that place- 
ment, including a statement that the criminal offender has been approved for a program. The sen- 
tencing judge shall consider the report or evaluation prior to making the commitment. 

B. At a sentencing hearing, if a judge of a court of competent jurisdiction determines that 
placement in community corrections is appropriate, the judge shall defer or suspend the sentence 
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33-9-9.1 


CORRECTIONAL INSTITUTIONS 


33-9A-2 


and, as a condition of probation, require an individual to serve'a period of time in a community 


corrections program. 


History: Laws 1988, ch. 202, § 9; 1987, ch.:341, §'4; ¢ 


1988, ch. 101, § 38;'1989, ch. 219, § 8; 2013, ch. 165, § 3. 

The 2018 amendment, effective: July 1; 2018, clari- 
fied provisions relating to placement of offenders; in the 
title, added "placement of offender"; and in Subsection A, 
after "community corrections", deleted "a report shall be 
prepared by", after "division of the department", added 
"shall, at the request of the judge; prepare a report", af- 
ter "corrections placement or", added "complete", after 


"diagnostic evaluation", deleted "shall be completed by the 
department", and after "approved for a program", deleted 
"by the’ state or local selection committee", 

The 1989 amendment, effective July 1, 1989, in Sub- 
section A:restructured the former single sentence into two 
sentences, and substituted "adult probation and parole 
division" for "field services division" in the first sentence 
while adding all of the language of ape sentence begin- 
ning with ' ‘including". 


33-9-9.1. Community corrections; return of certain participants. 


At any time during the period an inmate not on parole is assigned to a community corrections 
program, the warden of the institution from which he was released may issue a warrant for his 
arrest for violation of any of the conditions of his release. The warrant shall authorize the warden 
or any officer with power of arrest to return the inmate to the actual custody of the institution or 
to any other suitable detention facility. Ifit is found that'the warrant cannot be served, the inmate 
is a fugitive from justice. If the inmate is out of the state, the warrant shall authorize the warden 


to return him to the state. 


History: Laws 1986, ch. 30, §:1. 


33-9-10. Annual report. 


& 


The. department shall submit an annual report to the governor and the legislature not later 
than December 15 of each year. The report shall include but not be limited to funding awards, pro- 
gram effectiveness, POOAORINE efforts and future recommendations. 


History: Laws 1983, ch. 202, § 10. 


ARTICLE 9A 


Juvenile Community. Corrections 


Sec, 

33-9A-1. Short title. 

33-9A-2. Definitions, 

33-9A-3. Juvenile community corrections grant fund cre- 
ated; purpose; administration; report, 


33-9A-1. Short title. 


Sec. 
33-9A-4, Sr aaa criteria. 
33-9A-5. Selection panels. 
33-9A-6. Sentencing. 


Chapter 33, Article 9A NMSA 1978 may be cited as the "Juvenile Community Corrections Act". 


History: Laws 1988, ch. 101, § 39; 1989, ch. 219, § 9. 


38-9A-2. Definitions. 


The 1989 amendment, effective July 1, 1989, sub- 
stituted "Chapter 33, Article 9A NMSA 1978" for "Sec- 
tions 39 through 44 of this act". 


As used in the Juvenile Community Corrections Act: 
A. "delinquent" means a child adjudicated delinquent pursuant to the Children's Code [Chap- 


ter 32A NMSA 1978]; 


B. "department" means the children, youth and families department; 
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33-9A-3 


JUVENILE COMMUNITY CORRECTIONS 


33-9A-4 


C. "fund" means the juvenile community corrections grant fund; 
D. "secretary" means the secretary of children, youth and families; and 
E. "volunteer services" means services provided by individuals or organizations without com- 


pensation. 


History: Laws 1988, ch. 101, § 40; 1989, ch. 219, § 10; 
1992, ch. 57, § 47. 

Crosa references. — For secretary of children, youth 
and families, see 9-2A-6 NMSA 1978. 

The 1992 amendment, effective July 1, 1992, deleted 


present Subsection A; added present Subsection B; and 
substituted "secretary of children, youth and families" for 
"secretary of the authority" in Subsection D, 

The 1989 amendment, effective July 1, 1989, added 
present Subsection B, and redesignated former Subsec- 


former Subsection A, which read: "'authority' means the 
youth authority"; redesignated former Subsection B as 


tions B through D as present Subsections C through E, 


33-9A-3. Juvenile community corrections grant fund created; purpose; 
administration; report. 


A. There is creatéd in the state treasury the "juvenile community corrections grant fund" to be 
administered by the department. All balances in the fund are appropriated to the department ‘to 
carry out the purposes of the fund, and no money shall be transferred to another fund or be encum- 
bered or disbursed in any manner except as provided in the Juvenile Community Corrections Act. 
Disbursements from the fund shall be made only:upon warrant drawn by the secretary of finance 
and administration pursuant to vouchers signed by the secretary of children, youth and families. 

B. Money in the fund shall be used by the department to make grants to counties, municipali- 
ties or private organizations, individually or jointly, to provide community corrections programs 
and services for the diversion of adjudicated delinquents to community-based settings: No grant 
shall be made to a private organization that is not a nonprofit organization without the approval 
of the secretary. The department may also use money in the fund to contract directly for or operate 
juvenile community corrections programs. 

C. No more than ten percent of the money in the fund shall be used by the department for ad- 
ministration and program monitoring by the department. No more than ten percent of any grant 
from the fund shall be used for administrative costs incurred by the grantee. 

D. After notice and public hearing as required by law, the secretary shall adopt regulations 
that provide standards for qualifications for grants, priorities for awarding of grants and’ other 
standards regarding juvenile community corrections programs deemed necessary. The department 
shall review and approve or disapprove all applications submitted pursuant to the Juvenile Com- 
munity Corrections Act for a grant of funds from the fund. 

EK. The department shall submit an annual report to the governor and legislature not later 
than December 15 providing information on grant awards, program effectiveness and monitoring 
efforts and making recommendations as necessary to carry out the purpose of the fund. 

F. The department may accept donations, payments, contributions, gifts or grants from what- 
ever source for the benefit of the fund. 


History: Laws 1988, ch. 101, § 41; 1989, ch. 324, § 26; 
1990, ch. 53, § 2; 1992, ch. 57, § 48. 

Cross references. — For secretary of children, youth 
and families, see 9-2A-6 NMSA 1978. 

The 1992 amendment, effective July 1, 1992, added 
“of children, youth and families" at the end of the last sen- 
tence of Subsection A; substituted "that" for "which" in the 
second sentence of Subsection B and in the first sentence 
of Subsection D; and substituted "department" for "au- 
thority" several times throughout the section. 


33-9A-4. Applications; criteria. 


The 1990 amendment, effective May 16, 1990, substi- 
tuted "ten percent” for "five percent". in the second sen- 
tence of Subsection C. 

The 1989 amendment, effective April 7, 1989, in Sub- 
section A, deleted the former second sentence which read 
"Income earned from investment of the fund shall be cred- 
ited to the fund". 


A. Counties, municipalities or private organizations, individually or jointly, may apply for 
grants from the fund, including grants for counties or municipalities to purchase contractual ser-, 
vices from private organizations; provided that: 


387 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


33-9A-5 CORRECTIONAL INSTITUTIONS 33-9A-5 

(1) the application is for funding axprogram with priority use being for. pelhagmbhts se- 
lected pursuant to the provisions of Section 33-9A-5 NMSA 1978;. 

(2) the applicant certifies that it is willing and able to operate the program! askoolina to 
standards provided by the department, which ‘may include the negotiation of a contract between 
the delinquent and program staff with provisions such as deductions from employment income for 
applicable victim restitution, family support, room and board, savings and weekly allowance. In ad- 
dition to monetary restitution, to the extent practical, or if monetary restitution is not applicable, 
the contract may include provision for community service restitution for a specific number of hours; 
(3) the applicant demonstrates the support of key components of the criminal justice sys- 
tem; deter 

(4) the applicant, if a private organization, demonstrates the support of the county and 
municipality where the program will provide services; 

. (5) the applicant certifies that it will utilize volunteer services as an integral portion of the 
program to the maximum extent feasible; and 

(6) noclass A county alone or in conjunction with any municipality within a class A county 
shall receive more than forty-nine percent of any money’ appropriated to the fund. 

B. Notwithstanding the provisions of Subsection A of this section, the department may uti- 
lize the fund to place individuals eligible, or within twelve months’ of eligibility, for ‘parole in 
community-based settings. The department may, in its discretion, require Se echo aom ay a detins 
quent in a program as a condition of supervised release. 

C. The department may utilize not more than twenty-five percent of the: fund to eile die 
rectly for community corrections programs or to establish programs operated by the department; 
provided, however, that the department may utilize up to an additional ten percent of the fund to 
operate juvenile community corrections programs if, after a reasonable effort to solicit proposals, 
there are no satisfactory proposals from:a community where it is determined that a program is 
necessary or if it becomes necessary to cancel a programas providedin the contract. 

D. The department shall establish additional guidelines for allocation of funds under the Ju 
venile Community Corrections Act. An applicant shall retain the wise to accept or auger’ the 
placement of any delinquent in a program. 


History: Laws 1988, ch. 101, § 42; 1989, ch. 219, § 11; 
1991, ch. 201, § 2; 1992, ch, 57, § 49; 1994, ch. 20, § 2; 
2005, ch. 234, § 1; 2009, ‘ch. 239,867. — 

The 2009 amendment, effective July 1, 2009, in Sub- 
section B, in the second sentence, after ''The", deleted "ju- 
venile parole board" and added "department" and after "as 
a condition of", deleted "parole pursuant to the provisions 
of Section 82A-7-6 NMSA 1978" and added "supervised". 


Applicability. — Laws 2009, ch. 239, § 71, provided 


that the provisions of this act apply to.all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 2005 amendment, effective June 17, 2005, de- 
leted former Subsection E, which provided ‘for the estab- 
lishment of a panel to review applications for grants, 


33-9A-5. Selection panels, 


The 1994 amendment, effective July 1, 1994, sub- 
stituted "shall" for "may" in the last sentence in Subsec- 
tion E, 

The 1992 amendment, effective July 1, 1992, substi- 
tuted "department" for "authority" several times through- 
out the section. 

The 1991 amendment, effective June 14, 1991, deleted 
"the amount requested is for not more than ninety-five 
percent 'of total program costs for the proposed program, 
The five percent of total program costs provided by the ap- 
plicant may consist of in-kind administrative services" at 
the beginning of Paragraph (6) in Subsection A. 

The 1989 amendment, effective July 1, 1989, added 
the last sentence of Subsection E, deleted "adjudicated" 
preceding "delinquent" several times throughout the sec- 
tion, and made minor stylistic changes throughout the 
section. 


A. The department shall establish a state panel whose duties shall be to immediately screen 
and identify delinquents sentenced to a juvenile correctional facility of the department and trans- 
ferred to the legal custody of the department, except individuals who are sentenced or transferred 
from a judicial district that has established a local panel to exercise these duties punguant to the 
provisions of this section and who meet the following criteria: 

(1) the offense involved is one for which community service or eran e reatiutian may 
be made using a payment schedule compatible with the total amount of restitution to be 1 gl and 
the time the offender is to participate in a program; eh 


ry 
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33-9A-6 NATIVE AMERICAN COUNSELING 33-9A-6 
(2) the child is willing to enter into a contract that establishes objectives that shall be 
achieved before release from the program. 

B. The department may establish criteria’in addition to those established in Subsection A of 
this section for the screening of delinquents who would benefit from participation in a program 
and who would not pose a threat to the community. 

C. Ifthe state panel determines that a child is suitable for placement in a program, a recom- 
mendation to that effect and for modification of disposition shall be presented as soon as possible 
to the sentencing judge or the department,,which may, notwithstanding any provision of law, ac- 
cept, modify or reject the recommendation. The determination shall be presented to the county, 
municipality or private nonprofit organization, as applicable, for approval or rejection.) 

D. .A-county, municipality or privaté nonprofit organization, individually or jointly, may es- 
tablish a local panel to exercise the duties:and responsibilities of the state panel pursuant to the 
provisions of Subsection A of this section and, using the same criteria as the state panel, the local 
panel may screen and identify delinquents: The composition of a local panel shall include, to the 
maximum extent possible; representatives of the judiciary, the administrative office of the dis- 
trict attorneys, the public defender department, the children, youth and families department, the 


county sheriff or the: municipal: police capadtinant, individuals sincere local programs and 


private citizens. 


History: Laws 1988, ch. 101, § 43; 1989, ch, 219, § 12; 
1992, ch. 57, § 50; 2009, ch. 239, § 68. 

Cross references, — For children, youth and families 
department, see 9-2A-1 NMSA 1978 et seq. 

The 2009 amendment, effective July 1, 2009, in Sub- 
section C, after "sentencing judge or the", deleted "juve- 
nile parole board" and added "department", 

Applicability. — Laws 2009, ch, 239, § 71, provided 
that the provisions of this act apply to all children who, on 
July 1, 2009, are on release or are otherwise eligible to be 
placed on release as if the Juvenile Public Safety Advisory 
Board Act had been in effect at the time they were placed 
on release or became eligible to be released. 

The 1992 amendment, effective July 1, 1992, sub- 


for "community services division of the authority" in the 
second sentence of Subsection D and substituted "depart- 
ment" for "authority" several times throughout the sec- 
tion, . , 

The 1989 amendment, effective July 1, 1989, de- 
leted "adjudicated" preceding "delinquent" several times 
throughout the section; in’ Subsection’ A substituted 
"transferred to the legal custody of the authority" for "chil- 
dren adjudicated delinquent and transferred to the legal 
custody of the department", deleted former Paragraph (1), 
which read: "the child has not been found delinquent for 
an offense involving the use of a firearm", redesignated 
former Paragraphs (2) and (3) as present Paragraphs (1) 
and (2), and made minor stylistic changes throughout 


stituted "that" for "which" near the end of the introduc- 
tory paragraph of Subsection A and in Subsection A(2); 
substituted "children, youth and. families department" 


‘the subsection; and in Subsection C inserted "sentencing 
judge or the':in the first sentence, 


33-9A-6. Sentencing. 

A. In every case where the commitment to the authority of a child adjudicated delinquent is 
contemplated by a judge, a predisposition report shall be prepared containing the recommenda- 
tion of the juvenile probation officer regarding a community corrections placement or a diagnostic 
evaluation shall be completed by the authority containing the recommendation of the authority 
regarding that placement, and the judge shall consider, that report, or evaluation prior to making 
that commitment. A juvenile probation officer shall consult with the authority prior to making a 
recommendation pursuant to this subsection. ... 

B. Ata sentencing hearing, if a judge of a court of competent jurisdiction determines placement 
in community corrections is appropriate, he shall defer or suspend the sentence and, as a condition 
of probation, require an individual to. serve a period of time in a community corrections program. 


History: Laws 1988, ch. 101, § 44. 


ARTICLE 10. 


Native American Counseling 


Sec. sa 
33-10-1. Short title. 33-10-83. Definitions, .. 
33-10-2. Purpose [of Native American Coeneind Act]. 33-10-4. Freedom of worship. 
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33-10-1 CORRECTIONAL INSTITUTIONS 33-10-4 


33-10-1. Short title. 


This act [33-10-1 i GorouEh 33-10-4 NMSA 1978) may be cited as the "Native American Counsel- 
ing Act". 


History: Laws 1983, ch. 276, § 1. 


33-10-2. Purpose [of Native American Counseling Act]. 


It is the purpose of the Native American Counseling Act to provide a program of counseling for 
native Americans confined in penal institutions in New Mexico, to teach good work habits and de- 
velop motivation through work; to develop and instill cultural pride and improve the self-image of 
native Americans; to develop an understanding of the cultural differences between native Ameri- 
cans and other ethnic groups and assist the native American in relating and adjusting to such 
differences; to train the native American and his family to:develop attitudes of mutual trust, mu- 
tual respect and an interdependence based on mutual understanding; to increase the availability 
of Indian spiritual leaders for teaching native Americans in the areas of Indian history, cultural 
sensitivity and Indian religion; and to generally involve native Americans in those aspects of the 
penal system that will assist in their rehabilitation and adjustment to a fuller life after their r re- 
lease from confinement. 


History: Laws 1983, ch. 276, § 2. developing a pilot program for the counseling of native 
Bracketed material. — The bracketed material was Americans confined in state penal, institutions, which do 
inserted by the compiler and is not part of the law. not appear in the act. 


Compiler's notes. — The heading of Laws 1983, ch. 
276, purported to enact certain provisions, relating to 


33-10-3. Definitions. 


As used in the Native American Counseling Act: 

A... "native American" means any person who is descended from or is a member of an American 
Indian tribe, pueblo or band or is a native Hawaiian or Alaskan native; and 

B. "native American religion" means any religion or religious belief that is practiced by a na- 
tive American, the origin and interpretation of which is from a traditional native American culture 
or community, and includes the native American church, | 


History: Laws 1993, ch. 108, § 1. 


33-10-4. Freedom of worship. 


A. Native American religions shall be afforded by the corrections department the same stand- 
ing and respect as Judeo-Christian religions. The practice of native American religion shall be 
permitted at each state corrections facility, including women's corrections facilities, to the extent 
that it does not threaten the reasonable security of the corrections facility. 

“B. ‘Upon the request of any native American inmate or group of native American inmates, a 
state corrections facility shall permit access on‘a regular basis, for at least six consecutive hours 
per week, to: 

(1) native American spiritual advisers; 

(2) items and materials used in religious ceremonies provided by the inmate or a spiritual 
advisor, including cedar, corn husks, corn pollen, eagle and other feathers, sage, sweet grass, to- 
bacco, willow, drums, gourds, lava rock, medicine bundles, bags or pouches, pipes, staffs and other 
traditional items and materials, except that the sacramental use of peyote by an inmate while 
incarcerated is prohibited in conformance with the religious and spiritual beliefs and policies of 
the Native American church; and 

(3) a sweat lodge on the grounds of the corrections facility. — 
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C. Asecure place at the site of worship in which to store the items and materials used to con- 
duct the religious ceremonies shall be provided. Any native American inmate may possess items 
and materials used in religious ceremonies as defined in Section 2 Subsection B of this Act [Sub- 
section B of this section] as long as this raeresion does not threaten the reasonable security of the 
corrections facility. 

D. Native American spiritual advisers shall be afforded by the administration of a state correc- 
tions facility the same stature, respect and inmate contact as is afforded the clergy of any Judeo- 
Christian religion, 

EK. No native American inmate shall be required to cut his hair if it conflicts with his tradi- 
tional native American religious beliefs. 


History: Laws 1993, ch. 108, § 2. Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. 
ARTICLE 11 
Inmate Literacy 
Sec. Sec. 
83-11-1. Short title. ) 33-11-38, Regulations, 


33-11-2. Purpose of act. 


33-11-1. Short title. | 


Sections 1 through 3 bee 11-1 as TED 33-11-3 NMSA 1978] of this act may be cited as the "In- 
mate Literacy Act". 


History: Laws 1988, ch. 78, § 1. For applicability of Laws 1988, ch. 78, see 33-2-49 
Compiler's notes. — Laws 1990, ch. 15, § 1 repealed NMSA 1978. 

Laws 1988, ch. 78, § 10, which had repealed the Inmate 

Literacy Act, effective July 1, 1990. 


33-11-2. Purpose of act. 


The purpose of the Inmate Literacy Act is to require the corrections department to adopt certain 
regulations to require inmates to meet specified educational levels under certain circumstances. 


History: Laws 1988, ch. 78, § 2. For applicability of Laws 1988, ch. 78, see 33-2-49 
Compiler's notes. — Laws 1990, ch. 15, § 1 repealed NMSA 1978. 

Laws 1988, ch. 78, § 10, which had repealed the Inmate 

Literacy Act, effective July 1, 1990. 


33-11-3. Regulations. 


A. The corrections department, by July 1, 1988, shall adopt regulations for all adult correc- 
tional institutions operated by the department for the implementation of a mandatory education 
program for all inmates to attain a minimum education standard as set forth in this section. 

B. The regulations shall apply only to any inmate who: 

(1) commits a crime after the effective date of the Inmate Literacy Act; and 
(2) has eighteen months or more remaining to be served on the inmate's sentence of incar- 
ceration; and who: 
(a) is not exempted due to a medical, developmental or learning disability; or 
(b) does not possess a high school equivalency credential or a high school diploma. 

C. The regulations adopted shall require that: 

(1) aminimum education standard shall be met beginning in 1988 and in all subsequent 
years as follows: 
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(a) in 1988, the education standard shall be the equivalent of hata six in reading and 
math on the test of adult basic education; 

(b) in 1989, the education standard shall we sae equivalent of. ey seven in reading 
and mathon the test of adult basic education; ‘ 

(c) in 1990, the education standard shall “ the gly hea of ait eight in reading 
and math on the test: of adult basic education; and 

(d) in 1991, the education standard shall be a slots aciaoch diploma or a high school 
equivalency credential; 

(2) inmates who meet the criteria in Subsection B of this section shall Be required ‘is par- 
ticipate in education programs for ninety days. After ninety days, inmates may choose to withdraw 
from educational programs but will be subject to the provisions of Paragraph (3) of this subsection; 
and 

(8) notwithstanding any other provision of law, inmates who are subject to these regula- 
tions but who refuse or choose not to participate shall not be eligible for monetary compensation 
for work performed or for meritorious deduction as set forth in Subsection D of Section 33-2-34 
NMSA 1978. 

D. The regulations may: 

(1) exclude any inmate who has been idhatoanAtad for less than ninety days in an institu- 
tion controlled by the corrections department; 

(2) exclude any inmate who is assigned a minimum custody classification; or 

(8) defer educational requirements for inmates with sentences longer than ten years. 


History: Laws 1988, ch. 78, § 3; 2015, ch. 122, § 18. Subsection B, after "to be served on", deleted "his" and 

Compiler's notes. — Laws 1990, ch, 15, § 1 repealed added "the inmate's", and after "and", deleted "either" and 
Laws 1988, ch. 78, § 10, which had repealed the Inmate added "who"; redesignated former Paragraphs (8) and (4) 
Literacy Act, effective July 1, 1990. ‘of Subsection A as Subparagraphs B(2)(a) and B(2)(b); 

For applicability of Laws 1988, ch. 78, see 33-2-49 in Subparagraph B(2)(b), after "does not’ possess a", de- 
NMSA 1978, leted "general education diploma" and added "high school 

The phrase "effective date of the Inmate Literacy Act", equivalency credential"; in Paragraph (1) of Subsection 
means May 15, 1988, the effective date of Laws 1988, C, after "subsequent, years", added "as follows"; in Sub- 
Chapter 78, paragraph C(1)(d), after "high school diploma or a", de- 

The 2015 amendment, effective July 1, 2015, replaced leted "general education diploma" and added "high school 
the term "general education diploma" with "high school equivalency credential"; in Paragraph (2) of Subsection C, 
equivalency credential" in the provision relating to cor- after "Subsection", deleted "A" and added "B", and after 
rections department regulations; designated the previ- "Paragraph (3) of", deleted "Subsection B of this section" 
ously undesignated introductory sentence as Subsection and added "this subsection"; and in Paragraph (8) of Sub- 
A and redesignated former Subsections A, B and C as section C, after "Subsection", deleted "A" and added "D". 
Subsections B, C and’D, respectively; in Paragraph (2) of 

ARTICLE 12 
e ! e e 
Regional Juvenile Services 

Sec. Sec. 
33-12-1. Repealed. 33-12-5, Repealed. 
33-12-2. Repealed. 33-12-6. Repealed. 


33-12-3. Repealed. 33-12-7. Repealed. 
33-12-4, Repealed. wea 


33-12-1. Repealed. 

Repeals. — Laws 2007, ch. 351, § 3 repealed 33-12- e effective July:1, 2007. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1994, ch. 16,§ 1, relat- the 2006 NMSA 1978 on NMOneSource.com. 
ing to the short title of the Regional J uvenile Services Act, 


33-12-2. Repealed. 

Repeals. — Laws 2007, ch. 351, § 3 repealed 33-12-2 effective July 1, 2007. For provisions of former section, see 
NMSA 1978, as enacted by Laws 1994, ch. 16, § 2, relat- . the 2006:NMSA 1978 on NMOneSource.com. 
ing to the purpose of the Regional Juvenile Services Act, 
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33-12-3 


33-12-3. Repealed. 


Repeals. — Laws 2007, ch. 351, § 3 repealed 33-12-83 
NMSA 1978, as enacted by Laws 1994, ch. 16, § 3, relat- 
ing to the regional juvenile services grant fund, effective 


33-12-4. Repealed. 


Repeals. — Laws 2007, ch. 351, § 3 repealed 33-12-4 
NMSA 1978, as enacted by Laws 1994, ch. 16, § 4, relat- 
ing to administration of regional juvenile services grant 


33-12-5. Repealed. 


Repeals. — Laws 2007, ch. 351, § 3 repealed 33-12-5 
NMSA 1978, as enacted by Laws 1994, ch. 16, § 5, relating 
to criteria for grant applications, effective July 1, 2007. 


33-12-6. Repealed. 


Repeals. — Laws 2007, ch. 351, § 3 repealed 33-12-6 
NMSA 1978, as enacted by Laws 1994, ch. 16, § 6, relating 
to the criteria for approval of applications, effective July 1, 


33-12-7. Repealed. 


Repeals. — Laws 2007, ch. 351, § 3 repealed 33-12-7 
NMSA 1978, as enacted by Laws 1994, ch. 16, § 7, relat- 
ing to expenditure limitation, effective July 1, 2007. For 


INMATE FORESTRY WORK CAMP 


33-13-2 


July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com. 


fund, regulations and disbursements from fund, effective 
July 1, 2007. For provisions of former section, see the 2006 
NMSA 1978 on NMOneSource.com. 


For provisions of former section, see the 2006 NMSA 1978 
on NMOneSource.com. 


2007. For provisions of former section, see the 2006 NMSA 


_ 1978 on NMOneSource.com. 


provisions of former section, see the 2006 NMSA 1978 on 
NMOneSource.com. 


ARTICLE 13 
Inmate Forestry Work Camp 


8-1. Short title. 
383-13-2, Definitions. 
3-3. Inmate forestry work camp program; purpose; 
limitation. 
33-13-4. Inmate eligibility. 


33-13-1. Short title.: 


3-5. Work camps. 
33-13-6. Inmates not employees. 
3-7. Forestry division; interagency cooperation; pro- 
gram participation, 
33-13-8. Inmate forestry work camp fund. 


This act [33-13-1 through 33-13-8. NMSA 1978] may be cited as the "Inmate Forestry Work 


Camp Act". 


History: Laws 1998, ch. 57, § 1. 
Effective dates. — Laws 1998, ch. 57 contained no ef- 
fective date provision, but, pursuant to N.M. Const. art. 


33-13-2. Definitions. 


As used in the Inmate Forestry. Work Camp Act: 


IV, § 23, was effective May 20, 1998, 90 days after adjourn- 
ment of the legislature, 


A. "department" means the corrections department; 
B. "forestry division" means the forestry division of the energy, minerals and natural resources 


department; | 


C, "program" means the inmate forestry work camp program; and 
D. "work camp" means a minimum security facility operated by the department that houses 


inmates training or working in the program. 
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38-18-3 CORRECTIONAL INSTITUTIONS | 33-13-7 


History: Laws 1998, ch. 57, § 2. IV, § 23, was effective May 20, 1998, 90 days after adjourn- 
Effective dates. — Laws 1998, ch. 57 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const. art. 


- 


33-13-3. Inmate forestry work camp program; purpose; limitation. 


A, The department and the forestry division shall jointly establish the "inmate forestry work 
camp program" to provide inmate labor for natural resource work planned by the forestry divi- 
sion. The purpose of the program is to use minimum security male and female inmates to work on 
natural resource projects on public lands, fire suppression and emergency response activities as 
directed in an emergency declaration issued by the governor. 

B. The program is not an inmate-release program pursuant to the provisions of Sections 33-2- 
43 through 33-2-47 NMSA 1978. 


History: Laws 1998, ch. 57, § 3. : IV, § 28, was effective May 20, ee 90 days after adjourn- 
Effective dates. — Laws 1998, ch. 57 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const. art. 


33-18-4. Inmate eligibility. 


The department shall screen and classify applicants for the program. To be eligible, an applicant 
must meet all of the standards provided in Section 33-2-44 NMSA 1978 and not be serving a sen- 
tence for first or second degree murder. 


History: Laws 1998, ch. 57, § 4. IV, § 28, was effective May 20, 1998, 90 days after =r adjourn 
Effective dates. — Laws 1998, ch. 67 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const. art. ' 


33-13-5. Work camps. 


The department may establish work camps as needed for the custody of inmates participating 
in the program. 


History: Laws 1998, ch. 57, § 5. ' IV, § 23, was effective May 20, 1998, 90 days after adjourn- 
Effective dates. — Laws 1998, ch. 57 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const, art. 


33-13-6. Inmates not employees. 


An inmate participating in the program shall not be considered an employee of the state or 
of any other person deriving benefits from inmate services pursuant to the program. An inmate 
participating in the program shall not be covered by the provisions of the Workers' Compensation 
Act [Chapter 52, Article 1 NMSA 1978] or be entitled to benefits pursuant to that act, whether on 
behalf of himself or another person. Inmates participating in the program See be anaes as 
provided in Section 33-2-26 NMSA 1978. 


History: Laws 1998, ch. 57, § 6. IV, § 23, was effective May 20, 1998, 90 days after adjourn- 
Effective dates. — Laws 1998, ch. 57 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const. art. 


33-13-7. Forestry division; interagency cooperation; program 
participation. 


The forestry division shall cooperate with the rds erat Me in the development and d implementa’ 
tion of the program and shall: | 
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33-13-8 TELECOMMUNICATIONS SERVICES 33-14-1 


A. plan and develop natural resource projects and provide technical direction and supervision 
for activities carried out by inmates participating in the program; 

B. provide instruction in forestry and natural resource issues to inmates participating in the 
program; and 

C. provide direction and instruction in the use of tools and equipment and conduct safety train- 
ing for inmates participating in the program. 


History: Laws 1998, ch. 57, § 7. IV, 8 23, was effective May 20, 1998, 90 days after adjourn- 
Effective dates. — Laws 1998, ch. 57 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const. art. 


33-13-8. Inmate forestry work camp fund. 


The "inmate forestry work camp fund" is created in the state treasury. All money received by the 
department or the forestry division from public land management agencies for work performed 
by inmates in the program shall be deposited in the fund. Money in the fund shall not revert at 
the end of a fiscal year. Money in the fund is appropriated to the forestry division to administer 
the program, including acquisition of tools and equipment and expenses incurred by the forestry 
division or the department in planning and supervising program projects. Disbursements from the 
fund shall be made upon warrants drawn by the secretary of finance and administration pursuant 
to vouchers signed by the director of the forestry division or his authorized representative. 


History: Laws 1998, ch. 57, § 8. IV, § 23, was effective May 20, 1998, 90 days after adjourn- 
Effective dates. — Laws 1998, ch. 57 contained no ef- ment of the legislature. , 
fective date provision, but, pursuant to N.M. Const. art. 


Telecommunications Services 


Sec. 

33-14-1. Contract to provide inmates with access to tele- 
communications services in a correctional 
facility or jail; conditions. 


33-14-1. Contract to provide inmates with access to 
telecommunications services in a correctional facility or 
jail; conditions. 


A. A contract to provide inmates with access to telecommunications services in a correctional 
facility or jail shall be negotiated and awarded to an entity that meets the correctional facility's 
or jail's technical and functional requirements for services, and that provides the lowest cost of 
service to inmates or any person who pays for inmate telecommunication services. 

B. A contract to provide inmates with access to telecommunications services in a correctional 
facility or jail shall not include a commission or other payment to the operator of the correctional 
facility or jail based upon amounts billed by the telecommunications provider for telephone calls 
made by inmates in the correctional facility or jail. 

C. As used in this section: 

(1) “correctional facility" means a state correctional facility or a privately operated cor- 
rectional facility; and 
(2) "jail" means a county jail, a municipal jail or a privately operated jail. 


pay Laws 2001, ch. 33, § 1 and Laws 2001, ch. effective June 15, 2001. Both have been compiled as 33- 
115, § 1. 14-1 NMSA 1978. 

Compiler's notes. — Laws 2001, ch. 33, § 1 and Laws 
2001, ch. 115, § 1 enacted identical new sections of law, 
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33-15-1 CORRECTIONAL INSTITUTIONS 33-15-3 


ARTICLE 15 © 


Privately Operated Correctional Facilities Oversight 


Sec. Sec. 

38-15-1. Short title. 33-15-4. Classification review of out-of-state inmates in 
33-15-2. Definitions. privately operated correctional facilities; 
33-15-38. Incarceration of out-of-state inmates in pri- assessing a fee. 


vately operated correctional facilities; 
minimum standards; secretary's authority 
to adopt rules. 


33-15-1. Short title. 


This act [33-15-1 through 33-15-4 NMSA 1978] may be cited as the "Privately Operated Correc- 
tional Facilities Oversight Act". 


History: Laws 2001, ch. 169, § 1. Effective dates. — Laws 2001, ch. 169, § 5 made the 
Privately Operated Correctional Facilities Oversight Act 
effective July 1, 2001. 


33-15-2. Definitions. 


As used in the Privately Operated Correctional Facilities Oversight Act: 

A. "out-of-state inmate" means a person incarcerated in a privately operated correctional fa- 
cility within this state who is being incarcerated on behalf of a state other than New Mexico or a 
governmental entity whose jurisdiction is outside the state of New Mexico. "Out-of-state inmate" 
does not include a person who is being incarcerated on behalf of an Indian tribe or. pueblo whose 
lands are located wholly or partially within New Mexico, or on behalf of the United States; 

B. "privately operated correctional facility" means a correctional facility or jail that has all or 
substantially all of its security operations performed by persons employed by, or engaged by, a pri- 
vate entity to perform security functions; and 

C. "secretary" means the secretary of corrections or his designee. 


History: Laws 2001, ch. 169, § 2. Effective dates. — Laws 2001, ch. 169, § 5 made the 
Privately Operated Correctional Facilities versity Act 
effective July 1, 2001. 


33- 15- 3. Incarceration of out-of-state inmates in privately operated 
correctional facilities; minimum standards; secretary's 
authority to adopt rules. 


A. Aprivately operated correctional facility shall have statutory authority, other than this sec- 
tion, in order to operate or house inmates. In addition to satisfying requirements set forth in a 
statute other than this section, a privately operated correctional facility shall meet the following 
minimum standards before housing ten or more out-of-state inmates: 

(1) all correctional officers and other persons, employed or engaged by a privately operated 
correctional facility, whose primary function is to provide security shall, before being assigned to 
provide the security functions, successfully complete a screening, background check and train- 
ing course approved by the secretary. The secretary may offer to provide services to the privately 
operated correctional facility, including qualifying screening, background checks and a training 
program at the corrections academy at a reasonable cost; 

(2) a privately operated correctional facility shall provide immediate oral notice, followed 
by a written report, to the secretaries of public safety and corrections, the local county sheriff and 
the chief of police of the municipality in which the facility is located, or the chief of police of the 
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33-15-3 PRIVATELY OPERATED CORRECTIONAL FACILITIES OVERSIGHT 83-15-3 


nearest municipality, or their designees, whenever any of the following events occur at the pri- 
vately operated correctional facility: 

(a) discharge of a firearm other than for training purposes; 

(b) discharge of a chemical agent, gas or munitions to control the behavior of two or 
more inmates; 

(c) a hostage situation; 

(d) the death of an inmate, staff member, visitor or other person; 

(e) '.a disturbance involving five or more inmates; 

(f) an escape or attempted escape; or 

(g) the commission of a felony offense; | 

(3) a privately operated correctional facility shay obtain and maintain current accredita- 
tion by the American correctional association regarding standards for prisons or standards for 
jails. As to any new privately operated correctional facility, the secretary may allow the facility a 
period of two years from the date the facility becomes operational to obtain accreditation or may 
require the facility to apply for and receive provisional accreditation; 

(4) a privately operated correctional facility shall prepare an emergency response plan 
deemed satisfactory by the secretary. A copy of the emergency response plan shall be provided to 
the secretaries of public safety and corrections, the local county sheriff and the chief of police of 
the municipality in which the facility is located; or the chief of police of the nearest municipality, 
or their designees; 

(5) a privately operated correctional facility shall ensure that an out-of-state inmate re- 
leased from the privately operated correctional facility is released to his state of origin; and 

(6) the owner or operator of a privately operated correctional facility shall enter into a 
written contract with the entity that proposes to house ten or more out-of-state inmates in the 
facility, and the contract shall contain provisions that require compliance with the minimum stan- 
dards set forth in this subsection. 

B. The secretary shall review all contracts and proposed contracts between the owner or opera- 
tor of a privately operated correctional facility and the entity that proposes to house ten or more 
out-of-state inmates in the facility. The secretary shall prepare and submit to the county a written 
report summarizing his review of each contract. 

C. The secretary shall inspect and monitor a privately operated correctional facility that houses 
or proposes to house ten or more out-of-state inmates to ensure compliance with the minimum 
standards set forth in this section and to ensure compliance with standards and rules adopted 
by the secretary pursuant to this section. The secretary shall be provided with the classification 
records and other relevant records pertaining to the out-of-state inmates who are proposed to be 
incarcerated at the privately operated correctional facility. The secretary shall have subpoena au- 
thority as to all present and former employees and other personnel of the privately operated cor- 
rectional facility, as well as to all records pertaining to the facility, for the purposes of inspecting 
and monitoring the facility. Upon completion of an inspection, the secretary shall submit a report 
with findings and recommendations to the privately operated correctional facility, the board of 
county commissioners for the county where the facility is located, the county sheriff of the county 
where the facility is located and the legislative corrections oversight committee. The secretary 
shall allow the facility a reasonable period of time to address any deficiencies and recommen- 
dations set forth in the report. The secretary may conduct additional inspections to determine 
compliance with minimum standards, rules and any recommendations. If a privately operated 
correctional facility that houses or proposes to house out-of-state inmates fails to comply with the 
standards and rules authorized pursuant to this section, the secretary shall notify the county of 
the deficiencies and recommend corrective action. 


History: Laws 2001, ch. 169, § 3. Effective dates. — Laws 2001, ch. 169, § 5 made the 
Privately Operated Correctional Facilities Oversight Act 
effective July 1, 2001. 
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33-15-4 CORRECTIONAL INSTITUTIONS . 33-16-2 


33-15-4, Classification review of out-of-state inmates in privately 
operated correctional facilities; assessing a fee. 


A. An out-of-state inmate shall not be incareerated in a privately operated: correctional facility 
in New Mexico unless the privately operated correctional facility is designed to meet or exceed:the 
appropriate classification level for the out-of-state inmate. 

B. The operator of a privately operated correctional facility that houses out-of-state inmates 
shall pay a fee, on a quarterly basis, to the county in which the privately operated correctional 
facility is located. The amount of the fee shall be a minimum of two dollars ($2.00) per inmate per 
day for each out-of-state inmate who is incarcerated in the privately weinine correctional facility. 


History: Laws 2001, ch. 169, § 4; 2008, ch. 64, § 1. ‘etindin cents 0.76)" following:"minimum of" in the 
The 2008 eaneasiment. effective June 20, ,20038, second sentence. 
in Subsection B, substituted "two dollars ($2. 60)" for 


ARTICLE 16 


Restricted Housing 


Sec. Sec. 


33-16-1. Short title. 33- 16- 5. Correctional facilities; transparency and report- 
33-16-2. Definitions. ing. 
33-16-3. Restrictions on the use of restricted: housing. 33-16-65 Private correctional ‘facilities; anticorruption 
33-16-4. Restrictions on the use of restricted housing; in- and reporting, . 

mate with serious mental disability. 33-16-7. Reports filed with legislative library. 


33-16-1. Short title. 
This act [33-16-1 through 33-16-7 NMSA 1978] may be cited as the "Restricted Housing Act". 


History: Laws 2019, ch. 194, § 1. | Effective dates. — Laws 2019, ch. 194, § 8 made Laws 
2019, ch. 194, § 1 effective July 1, 2019. 


33-16-2, Definitions. 


As used in the Restricted Housing Act: 

A. "correctional facility" means a jail, prison or other detention facility that j is used for the con- 
finement. of adult or juvenile persons, whether operated by the state or a political subdivision of 
the state or a private contractor on behalf of the state or a political subdivision of the state; 

B.. "inmate" means an adult or juvenile person who is under sentence to or confined in a cor- 
rectional facility; 

C. "restricted housing", whether instituted pursuant to disciplinary, administrative, inmate 
classification or other action, means confinement of an inmate locked in a cell or similar living 
quarters in a correctional facility for twenty-two or more hours each day without daily, meaningful 
and panied human interaction; and 

D. _ "serious mental disability" means: 

(1) a serious mental illness, including schizophrenia, psychosis, major depression and bi- 
polar disorder; or 

(2). having a significant functional impairment along with a brain injury, organic brain 
syndrome or intellectual disability. 


History: Laws 2019, ch. 194, § 2. Effective dates. — Laws 2019, ch, 194, § 8 made Laws 
2019, ch. 194, § 2 effective July 1, 2019. 
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33-16-3 RESTRICTED HOUSING 33-16-4 


33-16-3. Restrictions on the use of restricted housing. 


A. An inmate who is younger than eighteen years of age shall not be placed in restricted housing. 
B. An inmate who is known to be pregnant shall not be placed in restricted housing. 


History: Laws 2019, ch. 194, § 3. AME ¥IS Effective dates. — Laws 2019, ch. 194, § 8 made Laws 
2019, ch. 194, § 3 effective July 1, 2019. 


33-16-4. Restrictions on the use of peer tten housing; inmate with 
serious mental disability. 


A. An inmate with a serious mental disability shall not be placed in restricted housing; pro- 
vided that: 

(1) the inmate is: 

(a) known by the correctional facility to have been diagnosed by a qualified health 
care professional as having a serious mental disability; or 

(b) clearly exhibiting self-injurious behavior, grossly abnormal and irrational behav- 
iors, delusions or suicidal behavior unless a qualified health care professional has determined that 
the behavior is unrelated to a serious mental disability; 

(2) the restriction on placement in restricted housing shall not apply during the first five 
consecutive days of the inmate's confinement in the correctional facility; 

(3). af a warden, jail: administrator or person in charge of a correctional facility finds that 
an inmate with a serious mental disability needs to be placed in restricted housing to prevent an 
imminent threat of physical harm to the inmate or another person, the inmate may be placed in 
restricted housing for no longer than forty-eight hours, and the warden, jail administrator or other 
person in charge of a correctional facility shall: 

(a) make a written record of the facts and circumstances that necessitated the in- 
mate's placement in restricted housing; 

(b) prepare a written action plan describing how the facility will transition the in- 
mate out of restricted housing at the earliest opportunity; and 

(c) notify the facility's health services administrator in writing that the inmate was 
placed in restricted housing in accordance with this subsection; and 

(4) if, after fulfilling the requirements of Paragraph (3) of this subsection, a warden, jail 
administrator or person in charge of a correctional facility finds that an inmate with a serious 
mental disability poses an ongoing and realistic threat of physical harm to another person, the 
inmate may be placed in restricted housing for longer than forty-eight consecutive hours only if: 

(a) other methods for ensuring the safety of the threatened person have been consid- 
ered and determined insufficient, impractical or inappropriate; 

(b) the inmate is placed in restricted housing for the shortest time period and under 
the least restrictive conditions practicable; 

(c) the correctional facility provides regular access to medical and mental health care 
for the inmate; and 

(d) the warden, administrator or person in charge of the correctional facility: 1) 
makes a written record of the facts and circumstances that necessitated the inmate's continued 
placement in restricted housing; 2) makes a written action plan describing how the correctional 
facility will transition the inmate out of restricted housing at the earliest opportunity, including a 
projected time line; and 3) notifies the correctional facility's health services administrator in writ- 
ing that the inmate continues to be placed in restricted housing in accordance with this section. 

B. For purposes of this section, "qualified health care professional" means a physician, licensed 

psychologist, prescribing psychologist, certified nurse practitioner, clinical nurse specialist with a 
specialty in mental health or a physician assistant with a specialty in mental health. 


History: Laws 2019, ch. 194, § 4. Effective dates. — Laws 2019, ch. 194, § 8 made Laws 
2019, ch. 194, § 4 effective July 1, 2020. 
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33-16-5 CORRECTIONAL INSTITUTIONS 33-16-7 


33-16-5. Correctional facilities; transparency and reporting. 


A. Every three months, every correctional facility shall: 
(1) produce a report that includes: 4 3 
(a) the age, gender and ethnicity of every inmate who was placed in epg hous- 
ing during the previous three months, including every inmate who is in restricted housing at the 
time the report is produced; 
(b) the reason restricted bouging was instituted for each inmate listed in the report; 
and 
(c) the dates on sage each inmate was,placed in and released from restricted hous- 
ing during the previous three months; and 
(2) submit a report prepared in accordance with this subsection to the: 
(a) legislature, if the correctional facility is a prison; and 
(b) board of county commissioners of the county in which the correctional facility i is 
located, if the facility is a jail. 
B. The corrections department shall post to its aublig website every report produced pursuant 
to Subsection A of this section. 


History: Laws 2019, ch. 194, § 5. | Effective dates. — Loot 2019, ch. 194, § 8 made poe 
; 2019, ch. 194, § 5 effective July 1, 2019. 


33-16-6. Private correctional facilities; anticorruption and reporting. 


Every three months, every private correctional facility shall submit to the board of county. com- 
missioners of the county in which the private.correctional facility is located and to the legislature 
a report of all monetary settlements that were paid to inmates, former inmates or inmates’ estates 
as a result of lawsuits filed by the inmates, former inmates or inmates' estates against the private 
correctional facility or its employees related to the use of restricted confinement or any other rea- 
son. 


History: Laws 2019, ch. 194, § 6. Effective dates. — Laws 2019, ch. 194, § 8 made Laws 
; 2019, ch. 194, § 6 effective July 1, 2019, 


33-16-7. Reports filed with legislative library. 


On the date that a report is submitted to a board of county commissioners pursuant to, Section 5 
[33-16-5 NMSA 1978] or 6 [33-16-6 NMSA 1978] of the Restricted Housing Act, a copy of the report 
shall be submitted electronically to the legislative council service library. 


History: Laws 2019, ch. 194, § 7. gale Effective dates, — Laws 20 19, ch. 194, § 8 made Laws 
2019, ch. 194, § 7 effective July 1, 2019. 
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‘CHAPTER 34 


Court Structure and Administration 


: 


General Provisions, 34-1-1 to 34-1-11 
Supreme Court, 34-2-1 to 34-2-18 


Court Reports, 34-4-1 to 34-4-3 
Court of Appeals, 34-5-1 to 34-5-15 
District Courts, 34-6-1 to 34-6-48 
7. Probate Courts, 34-7-1 to 34-7-25 
8. Small Claims Courts, Repealed 


Aap Pope 


Supreme Court Building, 34-3-1 to 34-3-3 
Court of Appeals Building Commission, 34-3A-1 to 34-3A-3 


8A, Metropolitan Courts, 34-8A-1 to 34-8A-15 © 
9. Administrative Office of the Courts, 34-9-1 to 34-9-21 
10. Judicial Standards Commission, 34- 10-1 to 34-10-4 


11, Judicial Conference, Repealed 
12. Judicial Council, Repealed 


18, Judicial Education Fund, 34-13-1 to 34-13-2 


14, Civil Legal Services Commission, 34-14-1 


15, Domestic Violence Offender Treatment Fund, Repealed 


16. Juvenile Adjudication Fund, 34-16-1 


ARTICLE 1 


General Provisions 


Sec. 

84-1-1. Court sessions to be public. 

34-1-2, Courts. may preserve, order and decorum; 
_contempts. 

34-1-3. Sworn answer in contempt proceedings; evidence. 

34-1-4, Indirect criminal contempt proceedings; written 
publication out of court; jury trial; rules of 

procedure, 
34-1-5. Judge eligible to hear and determine contempt 
proceedings. 
34-1-6. Clerks to record orders, make indexes, issue pro- 


cess and keep seal. . 


34-1-1. Court sessions to be public. 


Except as provided in the Children's Code [82A-1-1 NMSA 1978] and in other laws making spe- 
cific provisions for exclusion of the public, all courts of this’state shall be held openly and publicly, 
and all persons whatsoever shall be freely admitted to the courts and permitted to remain so jong 


as they shall observe ee order and decorum. 


History: Laws 1851, p. 149; CL. 1865, ch. 27, 8 1; 
C.L. 1884, § 663; C.L. 1997, § 1037; Code 1915, § 1356; 
C.S. 1929, § 34-103; 1941. Comp., § 16-101; 1953 Comp., 
§ 16-1-1; Laws 1972, ch. 97, § 46. 

Cross references. — For ee of judicial pking see 
N.M. Const., art. VI, $1. 
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Sec. 

34-1-7. Appointment of interpreters and translators. 

34- 1. 8. Jurisdiction of courts to enforce federal law re- 
stricted. 

34- 1- 9, Salaries of justices, judges and magistrates. 

34-1-10. Judicial compensation commission; creation; 
membership; duties. 

34-1-11. Electronic services fund; created; purpose; elec- 
tronic services fee established. 


ANNOTATIONS 


Applicability of common-law procedure. — The 
rule of procedure at common law as it existed at the time 
of our separation from England must govern in the ab- 
sence of statutory rules of practice, Territory ex rel. Wade 
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34-1-2 


v. Ashenfelter, 1887-NMSC-013, 4 N.M, (Gild.) 93, 12 
P. 879, appeal dismissed, 154 US. 493, 14S, Ct. 1141, 38 
L. Ed. 1079 (1898). 

Hearings in chambers are to be avoided. — Courts 
operate in a forum of full disclosure, and unless theré 


COURT STRUCTURE AND ADMINISTRATION 


34-1-2 


are exceptional reasons, hearings in chambers are to be 
avoided. 1972 Op. Att'y Gen. No. 72-34. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Place 
of holding sessions of trial court as affecting validity of its 
proceedings, 18‘A.L.R.3d 572. 


34-1-2. [Courts may preserve order and decorum; contempts.]| 


It shall be within the power of each and every presiding offcer [officer] of the several courts of 
this state, whether of record or not of record, to preserve order and decorum, and for that purpose 
to punish contempts by reprimand, arrest, fine or imprisonment, being circumscribed by the usage 


of the courts of the United States. 


History: Laws 1851, p. 142; C.L. 1865, ch. 27, § 2; 
C.L. 1884, § 664; C.L. 1897, § 1038; Code 1915, § 1358; 
C.S. 1929, § 34-105; 1941 Comp., § 16-102; 1953 Comp., 
§ 16-1-2. 

Cross references. — For judges as conservators of 
peace, see N.M. Const., art. VI, § 21. 


For power of magistrates to punish for ats see 35-" 


3-9 NMSA 1978. 


For punishment for contempt in quo Satta proceed- 


ings, see 44-3-10 NMSA 1978. 

For contempt of court, see 5-902 NMRA. 

Bracketed material. — The bracketed material in 
this section was inserted by the compiler to correct an ap- 
parent misspelling. It was not enacted oe the legislature 
and is not a part of the law. 


ANNOTATIONS 


I. GENERAL CONSIDERATION, 
CIVIL OR CRIMINAL CONTEMPT. 
CRIMINAL CONTEMPT. 

CIVIL CONTEMPT. 

SUMMARY CONTEMPT. 


I, GENERAL CONSIDERATION. 


This section is only declaratory of common law. 
State v. Clark, 1952-NMSC-023, 56 N.M. 128, 241 P.2d 
328; In re Klecan, 1979-NMSC-094, 93 N.M. 637, 603 P.2d 
1094, 

Court jurisdiction includes contempt. — The 
courts are always open, and their jurisdiction is compre- 
hensive enough to include proceedings in contempt. Jn re 
Sloan, 1891-NMSC-011, 5 N.M. 590, 25 P. 930. 

Power to punish for contempt is inherent in the 
courts and its exercise is the exercise of the highest form 
of judicial power. The real basis of this power is to be found 
in the doctrine of separation of powers as provided for in 
the Organic Act and later in the New Mexico constitution, 
State ex rel. Bliss v. Greenwood, 1957-NMSC-071, 63 N.M. 
156, 315 P.2d 223. 

Contempt is not made a crime by this section, which 
reiterates the court's inherent power to punish contempt. 
State v, Case, 1985-NMCA-027, 103 N.M. 574, 711 P.2d 19, 
rev'd on other grounds, 1985-NMSC-103, 103 N.M. 501, 
709 P.2d 670. 

Legislative control over court's contempt power. 
— The power of the courts to punish for contempt is not 
absolute, exclusive and free of all legislative regulation. 
The separation of powers between the executive, legis- 
lature and judiciary was never intended to be complete. 
State ex rel. Bliss v. Greenwood, 1957-NMSC-071, 63 N.M. 
156, 315 P.2d 223. 

Legislature may not unduly limit penalty. — While 
the legislature may provide rules of procedure which are 
reasonable regulations of the contempt power, it may not, 
either by enacting procedural rules or by limiting the pen- 
alty unduly, substantially impair or destroy the implied 


power of the court to punish for contempt. State ex rel. 
Bliss v. Greenwood, alee NMSC-071, 63 N.M. 156, 315 
P.2d 223. 

Legislation limiting contempt poe nde, — Laws 
1865, ch. 28, § 2 (C.L. 1897, § 1039), providing that fines 
for contempt were limited to $50 in absence of a jury trial, 
was invalid in that it violated the separation of powers 
doctrine contained. in §§ 3,5 and 10 of the Organic Act 
and was not within reasonable and proper regulatory lim- 
its; thus, it was not carried into effect upon statehood by 
NM, Const., art. II, § 12. State ex rel. Bliss v. Greenwood, 
1957-NMSC- 071, 63. NM, 156,315 P.2d 223. +. 

Attorney's attire. — Where attorney . violated the 


~ court's order requiring attorneys to wear a tie by wearing 


‘a bandana, the district.court had the discretion to exercise 


its power to issue'a contempt sanction to preserve its au- 
thority and maintain respect for the court. State v. Cher- 
ryhomes, 1992-NMCA-111, 114 N.M. 495, 840 P.2d 1261, 
cert. denied, 114 N.M. 501, 841 P.2d 549. 

Intent necessary for conviction. — Regardless of the 
motive for the refusal to testify, as long as it was done with 


. the awareness it was wrongful, the degree of intent neces- 
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sary for a conviction of contempt was established. State v. 
Pothier, 1986-NMSC-039, 104 N:M. 363, 721 P.2d 1294. 

Notice of penalty. — It was not a due process violation 
that a person was not given notice of the possible penalty 
for contempt before committing that crime by refusing to 
answer questions as a witness during a trial. State v. Case, 
1985-NMCA-027, 103 N.M. 574, 711 P.2d 19, rev'd on other 
grounds, 1985-NMSC-103, 103 N.M. 501, 502 P.2d 670. 

Known but unissued order. — Since the board of 
county commissioners had knowledge of an order of an as- 
sociate justice of the supreme court for issuance of writ or 
prohibition, but proceeded, on advice of counsel, to take 
the action prohibited because the supreme court clerk 
had not issued the writ, the commissioners, their counsel 
and the clerk were guilty of contempt. Territory v. Clancy, 
1894-NMSC-012, 7 N.M. 580, 37 P. 1108. 

Failure of attorney to file brief for indigent. — 
Where the respondent, an attorney at law, failed to file 
a brief on or before a day certain in the appeal of defen- 
dant, an indigent whom respondent had been appointed 
to represent, and respondent appeared pro se at the con- 
tempt hearing, respondent was in contempt of the su- 
preme. court of the state of New Mexico. Jn re Rainwater, 
1969-NMSC-015, 80 N.M. 33, 450 P.2d 633. 

Contempt cannot be predicated upon breach 
of promise to individual. Horcasitas .v, House, 
1965-NMSC-074, 75 N.M. 317, 404 P.2d 140. i 

No basis for contempt after temporary injunction 
dissolved. — If a litigant’ violates a temporary injunc- 
tion ina divorce action, during its existence, the litigant 
may be punished for civil or criminal contempt or both. 
However, if the temporary injunction is merged in the fi- 
nal decree of divorce, and thereby dissolved, no basis re- 
mains upon which to predicate a proceeding in contempt. 
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Canavan v. Canavan, 1914-NMSC-019, 18 N.M. 640, 139 
P. 154, 51 L.R.A. (n.s.) 972 (1914). 

Repeated questioning cannot multiply con- 
tempts. — Although a witness cannot pick and choose the 
questions to which an answer will be given, nevertheless, 
the prosecution cannot multiply contempts by repeated 
questioning on the same subject of inquiry within which 
a recalcitrant witness already has refused answers. State 
v. Sanchez, 1976-NMCA-104, 89 N.M. 673, 556 P.2d 359. 

Answering some questions may limit number of 
contempts. — Where, by answers to other questions, the 
witness held in contempt distinguished between ques- 
tions directed to actions of the defendant toward herself 
and actions of defendant toward the deceased, consis- 
tently refusing to answer questions designed to establish 
whether the defendant had threatened her, but answering 
most questions directed to the relationship between de- 
fendant and the deceased, refusal to testify as to threats 
on her life and on that of the deceased constituted two 
contempts, not three. State v. Sanchez, 1976-NMCA-104, 
89 N.M. 673, 556 P.2d 359. 

Failure to verify motion may nullify jurisdictioin 
— Because the trial court had the matter of whether de- 
fendant should be cited for contempt for violating an in- 
junction under advisement for 21 days and then entered 
judgment of conviction for contempt before the district 
attorney filed a verification of the motion that defendant 
be cited, the trial and judgment were nullities for lack of 
jurisdiction. State v. Clark, 1952-NMSC-023, 56 N.M. 123, 
241 P.2d 328. 


Direct contempts are contemptuous acts committed in the 
presence of the court. Indirect, or constructive, contempts 
are contemptuous acts committed outside the presence of 
the courts. In. re Klecan, 1979-NMSC-094, 98 N.M. 637, 
603 P.2d 1094. 

Court's personal knowledge of contempt. — Where 
the district court. summarily ordered the indefinite de- 
tention of petitioners, who were courtroom spectators, 
for contempt of court after a contentious hearing evolved 
into a courtroom disruption created by some, but not all, 
of the petitioners and the individual petitioners who were 
engaged in the disruptive behavior were not specifically 
identified, the summary contempt-proceeding was inap- 
propriate because the court did not have personal knowl- 
edge of the guilt or innocence of any single one of the 
thirty-two petitioners who were sentenced to jail. Concha 
v, Sanchez, 2011-NMSC-031, 150 N.M..268, 258 P.3d 1060. 

Reassignment of contempt order warranted in 
mistri j i i 
stated that he had become so involved in the case that 
he felt he could not fairly try it, the matter of the con- 
tempt order should have been left to another judge and 
not reassigned by the'trial judge to himself. In re Klecan, 
1979-NMSC-094, 93 N.M. 637, 603 P.2d 1094. 

Evidence. — Where a trial court's order enjoined the 
national steelworkers from violating state and local laws 
relating to picketing, and it subsequently cited the union 
for contempt after an organized demonstration, the appel- 
late court reversed on the grounds that the trial record did 
not show substantial evidence that the organizer was the 
agent of the national steelworkers. The organizer testified 
about receipt of two expense checks from the local union 
and the organizer's assistance to the local union. However, 
this evidence was not sufficient to establish the existence 
of an agency relationship nor was there evidence that, as 
an entity, national steelworkers initiated, participated in, 
authorized or ratified any illegal acts charged against it. 
City of Artesia v. United Steelworkers, 1974-NMCA-142, 
87 N.M. 134, 529 P.2d 1255. 

Different fines for distinct offenses. — Fact that the 
court, in proceedings for contempt for refusal to obey writ 
of injunction in mandamus proceedings, assessed several 
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different fines for several distinct offenses in the same 
proceeding would not make the entire punishment void. 
In re Sloan, 1891-NMSC-011, 5 N.M. 590, 25 P. 930. 

Propriety of sentences must be raised in trial 
court. — The propriety of a witness's sentences for con- 
tempt in refusing to answer questions put by the state 
was not before the court of appeals for review because the 
issue was not raised in the trial court, State v. Sanchez, 
1976-NMCA-104, 89 N.M. 673, 556 P.2d 359. 

Disruption of proceedings warranted contempt 
sanction. — Trial judge properly invoked inherent 
power to issue a contempt sanction to preserve the de- 
corum, respect and dignity of the court since defendant 
refused to obey the trial judge's order:to button his top 
button and fix his tie and by disrupting the proceedings 
through disorderly attempts to leave. Purpura v. Purpura, 
1993-NMCA-001, 115 N.M. 80, 847 P.2d 314, cert. denied, - 
115 N.M. 79, 847 P.2d 313. 

Attorney's violations of disbarment order and 
failure to appear at court proceedings to explain why he 

should not be’ sanctioned warranted five months of incar- 
ceration. In re spe crm 1997-NMSC-007, 122 N.M. 766, 
931 P.2d 1382. 


II. CIVIL OR CRIMINAL CONTEMPT. 


Civil and criminal contempts distinguished. — 
Civil contempts are those proceedings instituted to pre- 
serve and enforce the rights of private parties to suits and 
to compel obedience to the orders, writs, mandates and 
decrees of the court; criminal contempt proceedings are 
instituted to preserve the authority and vindicate the dig- 
nity of the court, In re Klecan, 1979-NMSC-094, 93 N.M: 
637, 603 P.2d 1094; Murphy v. Murphy, 1981-NMSC-069, 
96 N.M. 401, 631 P.2d 307. 

Trial of criminal and civil contempt may be, and 
often is, tried in the same proceeding. Indeed, the same 
conduct or acts may justify a court in resorting to coercive 
and punitive measures. State ex rel. Apodaca v. Our Cha- 
pel of Memories of N.M., Inc,, 1964-NMSC-068, 74 N.M. 
201, 392 P.2d 347. 

Civil and criminal contempt in single act. — Con- 
tempts are neither wholly civil nor criminal, and it may 
not always be easy to classify a particular act as belonging 
to either one of these two classes. It may partake of the 
characteristics of both. State ex rel. Apodaca v. Our Chapel 
of Memories of N.M., Inc., 1964-NMSC-068, 74 N.M. 201, 
392 P.2d 347. 

Nature of punishment controls contempt classifi- 
cation, — In determining whether a contempt proceeding 
is civil or criminal or whether it partakes of the charac- 
teristics of both, the nature and purpose of the punish- 
ment, rather than the character of the acts to be punished, 
is a controlling factor. International Minerals & Chem. 
Corp. v. Local 177 United Stone & Allied Prods. Workers, 
1964-NMSC-098, 74 N.M. 195, 392 P.2d 343, 

Major factor in determining whether contempt is 
civil or criminal is the purposes for which the power is 
exercised. Jn re Klecan, 1979-NMSC- 094, 93 N.M. 637, 603 
P.2d 1094, 

Public official or state involvement not determi- 
native. — Although the alleged violation of an injunctive 
order was issued in an action brought by a public official 
charged with enforcement of a statutory duty and al- 
though the state was a party to the contempt proceeding 
neither fact was determinative of whether it was a civil 
or criminal proceeding. The purpose for which the power 
is exercised is a major factor in determining its character. 
State ex rel. Apodaca v. Our Chapel of Memories of N.M., 
Inc., 1964-NMSC-068, 74 N.M. 201, 392 P.2d 347. 

Major factor in determining whether contempt is 
civil or criminal. — The fact that the state is a party 
to a contempt proceeding is not the conclusive factor in 
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determining whether it is a criminal or civil proceeding. 
The major factor in determining whether a contempt is 
civil or criminal is the purpose for which the power is ex- 
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ercised: States ex rel. Bliss v. Greenwood, 1957-NMSC- 071, J 


63.N.M. 156, 315 P.2d 223. 


Proceeding is criminal if munitivey not remedial. 


— Where the primary purpose is to preserve the court's 
authority and to punish for disobedience of its orders, the 
contempt is criminal. Where the primary purpose is to 
provide a remedy for an injured suitor and to coerce com- 
pliance with an order, the contempt is civil. The polar con- 
cepts are "punitive" versus "remedial." State ex rel, Bliss v. 
Greenwood, 1957-NMSC-071, 63 N,M. 156, 315 P.2d 223. 

Where the district court summarily ordered the indefi- 
nite detention of petitioners, who were courtroom spec- 
tators, for contempt of court after a contentious hearing 
evolved into a courtroom disruption created by some, 
but not all, of the petitioners; during the disruption, the 
petitioners who had been acting in a disruptive manner 
ceased doing so when the court orally: announced: that 
the court. would send everyone to jail; and the court or- 
dered the petitioners to be jailed when several unidenti- 
fied petitioners made further disruptive statements, the 
commitment order was for criminal contempt because the 
petitioners were jailed for past behavior and could not ob- 
tain release from jail by complying with the court’s orders. 
Concha v. Sanchez, 2011-NMSC-031, 150 N.M. 268, 258 
P.3d 1060. 

Criminal nature of acts may be considered, par- 
ticularly if acts complained of are indictable crimes. Jn- 
ternational Minerals & Chem. Corp. v. Local 177 United 
Stone & Allied Prods. Workers, 1964-NMSC-098, 74 N.M. 
195, 392 P.2d 343. 

Collection of alimony is civil. — Where affidavits, 
motions and orders for contempt of court are filed in the 
original divorce action, and the prayer is for commitment 
to jail until costs and an amount decreed to plaintiff is 
paid, the proceeding is for civil and not criminal contempt. 
Canavan v. Canavan, 1914-NMSC-019, 18 N.M. 640, 139 
P, 154, 51 L.R.A, (n.s.) 972 (1914), 

Court need not label proceeding. — Witness who 
was sentenced for contempt had notice that a refusal to 
answer would be contempt and that sanctions in the form 
of a jail sentence or fine might be imposed; thus, the wit- 
ness was not deprived of due process on a theory of lack of 
notice because the court failed to label the contempt. pro- 
ceedings as criminal, State v. Sanchez, 1976-NMCA-104, 
89 N.M. 6738, 556 P.2d 359, | 


IN. CRIMINAL CONTEMPT. 


Direct criminal contempt. — Conduct violating a 
court order in the court's presence constitutes direct crim- 
inal contempt and when contempt is direct, the court may 
punish in a summary proceeding. However, except in case 
of flagrant contemptuous conduct, before summary pun- 
ishment for contempt: may be imposed and ‘enforced, the 
record should be clear that a specific warning was given 
by the judge, an opportunity to explain was afforded, and 
a hearing was held. In re Byrnes, 2002-NMCA-102, 132 
N.M.:718, 54 P.3d 996. 

Attorney! s conduct was direct criminal contempt. 
— Attorney's refusal'to answer the court's question in the 
presence of the court and the attorney's belligerent man- 
ner constituted direct.criminal contempt. State v. Cherry- 
homes, 1985-NMCA-108, 103 N.M. 771, 714 P.2d 188, cert. 
denied, 103 N.M. 740, 713 P.2d 556 (1986). 

Requirements before imposition of criminal con- 
tempt. — Before criminal contempt may be imposed and 
enforced, the following requirements must be met: (1) ex- 
cept in cases of flagrant contemptuous conduct, the. trial 
court should not exercise the power of summary contempt 
in the absence of a prior warning; (2) there must be an 
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opportunity to explain; and (3) there must be a hearing on 
the matter. Murphy v. Murphy, 1981-NMSC-069, 96 N.M. 
401, 631 P.2d 307. 

Essential rights must be preserved in criminal 
proceeding. — Since willful disobedience of a court's or- 
der is punishable by traditional criminal proceedings, and 
is sometimes referred to as quasi-criminal, the essential 
rights of the accused must be preserved and safeguarded. 
International Minerals & Chem. Corp, v. Local 177 United 
Stone & Allied Prods. Workers, 1964-NMSC-098, 74 N. M. 
195, 392 P.2d 348. 

Due process protections. — Where the district court 
summarily ordered the indefinite detention of petitioners, 
who were courtroom spectators, for contempt of court af- 
ter a contentious hearing evolved into a courtroom disrup- 
tion created by some, but not all, of the petitioners; the 
contempt orders provided no fair notice of the petitioners’ 
alleged contemptuous behavior; the findings that petition- 
ers were in contempt of court were not based on any evi- 
dence; the petitioners were not given any opportunity to 
prepare or to present any defense or afforded assistance 
of.counsel; and petitioners were held without any opportu- 
nity to be released on bail, the district court’s convictions 
and jail sentences of petitioners violated the due process 
protections of indirect criminal contempt proceedings, 
Concha v. ci apled 2011-NMSC-081, 150 N.M. 268, 258 
P.3d 1060. ; 

Due process for criminal contempt proceedings. 
— Criminal contempt proceedings vindicate the author- 
ity of the court by punishing completed acts of disobedi- 
ence, and contemnors are entitled to the full panoply of 
due process protections afforded to criminal defendants, 
Tran v. Bennett, 2018-NMSC-009, rev’g No. 32,677, mem, 
op. (N.M. Ct. App. May 28, 2014) (non-precedential), 

In a custody hearing, where. the district court found 
the mother and biological father of a child in contempt of 
court for violating a stipulated order by unilaterally tak- 
ing their child on a vacation that interfered with a third- 
party’s visitation rights, and where the court imposed a 
fifteen-day term of imprisonment onthe parents, the 
district court abused its discretion in, its contempt order, 
because if the purpose of the sanction was to punish the 
parents for a violation of the stipulated order, there is no 
indication that the district court afforded the parents the 
full panoply of due process protections, followed the proce- 
dures of criminal law, or applied the heightened standard 
of proof associated with a criminal trial and the presump- 
tion of innocence. Tran v, Bennett, 2018-NMSC-009, rev’g 
No. 32,677; mem. op: (N.M. Ct. App: May: 28, 2014) (non- 
precedential), 

Accused presumed innocent. — The general rule 
is that an accused in a criminal contempt proceeding is 
presumed innocent until found guilty beyond a reason- 
able doubt by evidence introduced. International Minerals 
& Chem. Corp. v. Local 177 United Stone & Allied Prods. 
Workers, 1964-NMSC-098, 74 N.M. 195, 392 P.2d 343, 

Self-incrimination. — A defendant:in a criminal con- 
tempt proceeding cannot. be compelled to: testify against 
himself. International Minerals & Chem. Corp. v. Local 177 
United Stone & Allied Prods, Workers, 1964-NMSC-098, 
74 N.M. 195, 392 P.2d 343; 

Right to bill of particulars. — An information charg- 
ing a criminal contempt is a substitute for an indict- 
ment at common law. It serves the same purpose as the 
indictment in charging a criminal offense; The right of a 
defendant "to demand the nature and cause of the accusa- 
tion," assured by N.M. const., art. II, § 14, is preserved 
by the right.to a bill of particulars. The information and 
bill of particulars are to be read together as a single in- 
strument constituting the accusation. Norton v. Reese, 
1966-NMSC-154, 76.N.M. 602,417. P.2d 205 (decided un- 
der prior lant} 
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Summary punishment of criminal contemnor. — 
In the case of criminal contempt committed in its pres- 
ence, the court has the power to punish the contemnor 
summarily. In re Klecan, 1979-NMSC-094, 93 N.M. 637, 
603 P.2d 1094. 

Criminal contempt punishment. — Commitments 
and fines for criminal contempt are imposed for the pur- 
pose of vindicating the authority of the court, are puni- 
tive in nature and intended as a deterrent to offenses 
against the public. International Minerals & Chem. 
Corp. v. Local 177 United Stone & Allied Prods. Workers, 
1964-NMSC-098, 74.N.M. 195, 392 P.2d 343. 

Factors in determining proper punishment for 
criminal contempt. — In imposing punishment: for 
criminal contempt, the seriousness of the consequences 
of the contumacious behavior, the public interest in en- 
forcing a termination of defendant's defiance and the im- 
portance of deterring future defiance are all matters to be 
considered by the trial court. The trial court is accorded 
large discretion. State ex rel. Apodaca v. Our Chapel of 
Memories of N.M., Inc., 1964-NMSC-068, 74 N.M. 201, 392 
P.2d 347. 

In imposing punishment for a criminal contempt, the 
seriousness of the consequences of the contumacious be- 
havior, the public interest in enforcing a termination of a 
defendant's defiance and the importance of deterring fu- 
ture defiance are all matters to be considered by the trial 
court, State v. Pothier, 1986-NMSC-039, 104 N.M. 363, 721 
P.2d 1294, : 

Abusive sentencing for failure to testify. — A 
sentence of 10 years for one count of criminal contempt, 
imposed upon a defendant who was given,use immunity 
against prosecution in exchange for testimony, but. who 
refused to answer any questions regarding a homicide re- 
gardless of the sentence to be imposed for contempt, was 
an abuse of discretion, Case v. State, 1985-NMSC-103, 103 
N.M. 501, 709 P.2d 670), 

Sufficient evidence to support criminal contempt 
conviction. — Where defendant was convicted of crimi- 
nal contempt for making several attempts to contact the 
district court judge presiding over a child support case 
pending in district court for the purpose of influencing 
the judge to recuse himself, efforts which culminated in a 
confrontation with the judge outside a local restaurant in 
Sandoval county where defendant attempted to convince 
the judge to withdraw from the case, there was sufficient 
evidence to support defendant's conviction, because proof 
beyond a reasonable doubt of insolent behavior is suffi- 
cient to convict a person of contempt providing that such 
behavior actually obstructs or hinders the administration 
of justice or tends to diminish the court's authority, and 
in this case, defendant's. persistence in pursuing a face- 
to-face meeting with the judge, even after being told that 
he must telephone for an appointment or file a motion, his 
lying about being an old friend of the judge as a way to 
gain access to the judge, his pursuing the judge to a res- 
taurant several miles from the courthouse, accosting the 
judge, blocking his entrance to the restaurant, demanding 
that the judge recuse himself from a pending case, and 
thrusting a cell phone in the judge's face is behavior that 
is within the definition of insolent behavior, Moreover, 
the administration of justice is hindered and the court's 
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authority diminished when outside influence is exerted | 


on a judge, juror, or witness, and in this case, personally 
approaching a judge outside the courtroom and urging 
him to proceed in a certain way in a pending case, even 
in a non-threatening tone, is contemptuous conduct that 
hinders or obstruct the administration of justice and di- 
minishes the integrity of our courts. State v. Villanueva, 
2021-NMCA-016, cert. denied. 

This section is not void for vagueness. — Where 
defendant was convicted of criminal contempt for mak- 
ing several attempts to contact the district court judge 
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presiding over a child support case pending in district 
court for the purpose of influencing the judge: to recuse 
himself, efforts which culminated in a confrontation with 
the judge outside a local restaurant in Sandoval county 
where defendant attempted to convince the judge to with- 
draw from the case, and where defendant argued that 
this section is unconstitutionally vague, defendant's claim 
was without merit because the definition of "contempt" in 
1-093(B)(1)(a) NMRA clearly applies to defendant's con- 
duct in pursuing a face-to-face meeting with the judge, 
even after being told that he must telephone for an ap- 
pointment or file a motion, his lying about being an old 
friend of the judge as a’way to gain access to the judge, 
his pursuing the judge toa restaurant several miles from 
the courthouse, accosting the judge, blocking his entrance 
to the restaurant, demanding that the judge recuse him- 
self from a pending case, and thrusting a cell phone in the 
judge's face: State v. Villanweva, 2021-NMCA-016, cert. 
denied. 

This section is not unconstitutionally overbroad. 
— Where defendant was convicted of criminal contempt 
for making several attempts to contact the district court 
judge presiding over a child support case pending in 
district court for the purpose of influencing the judge to 
recuse himself, efforts which culminated in a-confronta- 
tion with the judge outside a local restaurant in Sando- 
val county where defendant attempted to convince the 
judge to withdraw from the case, and where defendant 
argued that this section is unconstitutionally overbroad 
and unnecessarily impinges on rights protected by the 
first amendment, defendant's overbreadth claim fails be- 
cause this section expressly incorporates the common law 
of contempt, which addresses the intersection of the first 
amendment and the constitutional interest in protecting 
the integrity of the judicial system so as to ensure that 
both constitutional interests are protected in contempt 
proceedings involving public speech. Because this sec- 
tion acknowledges and incorporates the common law of 
contempt, it does not unnecessarily impinge on conduct 
protected by the first amendment and is not unconstitu- 
tionally overbroad. State v. Villanueva, 2021-NMCA-016, 
cert, denied. 


IV. CIVIL CONTEMPT. 


Sanctions against a public entity. — A district 
court’s inherent power to impose sanctions for a par- 
ty’s misconduct during litigation includes the author- 
ity to issue a non-compensatory monetary sanction 
against a public entity. Harrison v. UNM Bad. of Regents, 
2013-NMCA-1085, cert. granted, 2013-NMCERT-010. 

Where plaintiffs sued defendant for medical malpractice 
by a physician employed by defendant’s medical center; 
plaintiff retained a physician who was employed by the 
state medical examiner and as a professor at defendant’s 
medical center to serve as plaintiff's expert witness; an at- 
torney in defendant’s legal department contacted the phy- 
sician’s supervisors and suggested that the physician’s 
involvement in the case created a conflict of interest with 
defendant’s medical center and that the physician should 
withdraw; several days later, the physician withdrew from 
the case because the physician felt intimidated and feared 
that the physician’s career was in jeopardy; after plain- 
tiff and defendant settled the case, the district court im- 
posed a $100,000 sanction against defendant, the district 
court had the authority to impose the non-compensatory 
sanction against defendant even though defendant 
was a public entity. Harrison v. UNM Bad. of Regents, 
2018-NMCA-105, cert, granted, 2013-NMCERT-010. 

Sanction for non-appearance, — In a child support 
proceeding, the district court awarded attorney's fees to 
the father of the child after the mother failed to appear 
at a scheduled hearing on the mother’s objections to the 
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special master’s calculation of arrearages in child support; 
in the order awarding attorney's fees, mother had failed 
to appear at.a previous hearing she had requested and 
at both hearings, father and his attorney had) appeared; 
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in her motion to set aside the order awarding attorney's” 


fees, mother alleged that she notified the father’s attorney 
and: left telephone messages for the judge one hour before 
the hearing that she had medical problems which caused 
her failure to appear and offered to provide medical docu- 
mentation, but mother did not explain why her medical 
history prevented her from either attending the hearing 
or rescheduling it; and the hearing on the motion was 
vacated by mother and she did not pursue it, the district 
court did not abuse its discretion in awarding attorney’s 
fees to the father. Thompson v. Dehne, 2009-NMCA-120, 
147 N.M, 283, 220;/P.3d 1132. 

Neither willfulness nor intent is an element of 
civil contempt. State v. Rivera,’ 1998-NMSC-024, 125 
N.M, 532, 964 P.2d 93. 

Elements of civil contempt. — The elements neces- 
sary for a finding of civil contempt are knowledge of the 
court's, order, an ability to comply and willful noncom- 
pliance with the order. State ex rel. Udall v.. Wimberly, 
1994-NMCA-121, 118 N.M. 627, 884 P.2d 518. 

Categories of remedial sanctions for. civil con- 
tempt. — Civil contempt proceedings are remedial, insti- 
tuted to preserve and enforce the rights of private parties|to 
suits and to compel obedience to the orders, writs, mandates 
and decrees of the court. If the court finds civil contempt, 
there are two general categories of remedial sanctions that 
the court may impose: compensatory sanctions or coercive 
sanctions, Compensatory sanctions may include damages 
or attorney’s fees and are imposed for the purpose of com- 
pensating a party for pecuniary losses sustained due to the 
contempt. Coercive sanctions may include fines, imprison- 
ment; or other sanctions designed to compel the contemnor: 
to comply in the future with an order of the court. Tran v. 
Bennett, 2018-NMSC-009, rev’g No. 32,677, mem. op..(N.M. 
Ct. App. May 28, 2014) (non-precedential), 

In a custody hearing, where the district court. found 
the mother and biological father of a child in contempt of 
court for violating a stipulated order by unilaterally tak- 
ing their child on a vacation that interfered with a third- 
party’s visitation rights, and where the court imposed a 
fifteen-day term of imprisonment on the parents, the 
district court abused its discretion in its contempt order, 
because the sanction imposed by the district court could 
not compensate the third-party for any monetary dam- 
ages sustained due to the contemptuous conduct, and was 
therefore not. an appropriate remedial sanction for civil 
contempt of court. Tran v. Bennett, 2018-NMSC-009, rev’g 
No. 32,677, mem. op. (N. M. Ct, App. May 28, 2014) (non- 
precedential), 

Purpose of civil contempt sanctions. — Judicial 
sanctions may be employed in civil contempt for either or 
both of two purposes: to coerce the defendant into compli- 
ance with the court's order and to compensate the com- 
plainant for losses sustained, State ex rel. Apodaca v. Our 
Chapel of Memories of N.M., Inc., 1964-NMSC-068, 74 
N.M. 201, 392 P.2d 347. 

Court may punish civil contempt by means of 
prison sentence in particular proceedings. Local 890 
Int'l UMW v. NJ. Zinc Co., 1954-NMSC-067, 58 N.M. 416, 
272 P.2d 322. 

Imprisonment for civil contempt was ordered where a 
defendant had refused to do an affirmative act required 
by the provision of an order, which either in form or sub- 
stance was mandatory in its character, such as an order 
by the court to answer certain questions. State v. Pothier, 
1986-NMSC-039, 104 N.M. 3638, 721 P.2d 1294. 

Cease and desist order. — Cease and desist order 
was proper contempt sanction against governor and ex- 
ecutive agency that continued implementation of public 
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assistance program for several months following, issu- 
ance of writ of mandamus by supreme court ordering the 
cessation of the program. State ex rel..Taylor v. dabrsons 
1998-NMSC-015, 125 N.M. 3438, 961 P.2d 768. 

Court's discretion not abused. — A witness's ‘970 
consecutive 90-day sentences for contempt, were not an 
abuse of the trial court's discretion where the court in- 
formed the witness of possible consequences if the witness 
persisted in a refusal to answer the prosecution's ques- 
tions, and by withholding answers to the questions, the 
witness deprived. the state of evidence which may have 
borne directly on the charge of first-degree murder. State 
v, Sanchez, 1976-NMCA-104, 89 N.M. 673,556 P.2d 359, 

Judicial discretion to revoke suspended. sen- 
tences. — In a hearing to revoke suspended sentences in 
civil contempt, the type of hearing, the procedure in such 
a hearing and. the weight. to be given the evidence at the 
hearing are largely matters in the trial court's discretion; 
thus, in the absence of a clear showing of abuse of discre- 
tion, the trial court's action will not be disturbed. Local 
890 Int'l UMW vu, Ned. Zine Co,, 1954-NMSC-067, 58 N.M. 
416, 272 P.2d 322. 


V. SUMMARY CONTEMPT, 


Necessity for summary procedure in direct con- 
tempt case is far greater than in the case of contempt out- 
side the presence of the court. Summary measures may be 
the only effective means of defending the dignity of judicial 
tribunals and of insuring that they are able to accomplish 
the purpose of their existence: State ex rel. Bliss v. Green- 
wood, 1957-NMSC-071, 63 N.M.'156, 315 P.2d 223. 

Requirements for summary punishment of con- 
tempt. — Except in cases of flagrant, contemptuous con- 
duct, before summary punishment for contempt may be 
imposed and enforced, the record should be clear that a 
specific warning was given by the judge, that an opportu- 
nity to explain was afforded and that a hearing was held. 
In.re Klecan, 1979-NMSC-094, 93 'N.M. 637, 603 P.2d 1094. 

Summary contempt improper without disruption 
or disrespect of court. — Where an attorney's actions 
do not constitute violent disruption of the proceedings 
of a court or blatant disrespect for a judge, the imposi- 
tion of summary contempt is not proper. In‘ re wed v0 
1979-NMSC-094, 93 N.M. 637, 603 P.2d 1094. 

Summary procedure does not violate due process. 
— Due process rights were not violated by summary con- 
tempt proceeding because the trial court took great care 
to make sure that the witness understood the question 
posed by the prosecution and understood that a continued 
refusal to answer could result in being held in contempt, 
allowed conference with counsel, and the court made it 
clear that by answering the questions in the presence of 
the jury the contempt could be purged. State v. Sanchez, 
1976-NMCA-104, 89 N.M. 673, 556:P.2d 359. 

Contempt sentence does not forfeit citizenship. 
— A person found guilty of contempt of court for failing to 
pay alimony and sentenced to imprisonment is not guilty 
of a felony and does not lose citizenship for this is not a 
public offense. 1933-34 Op. Att'y Gen. No. 83-565. 

Law reviews. — For annual survey of criminal proce- 
dure in New Mexico, see 18 N.M.L. Rey. 345 (1988). | 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 17 Am. 
Jur, 2d Contempt § 41 et seq. 

Misconduct of officers in selection or summoning of ju- 
rors or grand jurors as contempt of court, 7 A.L:R. 345. 

Procuring or attempting to procure witnesses to leave 
jurisdiction as contempt, 21 A.L.R. 247, 33 A.L.R. 607, 

Communicating with grand j jury as contempt, 29 A.L.R. 
489. 

Contempt for disobedience of mandamus, 30 A.L.R. 148. 

Conduct of juror in respect of verdict as basis of reece 
of contempt, 32 A.L.R. 436. 


© 2022 State of New. Mexico. New Mexico Compilation Commission, All rights reserved. 


34-1-3 


Practicing or pretending to practice law without author- 
ity as contempt, 36 A.L.R. 533, 100 A.L.R. 236. 

Subpoenaing unnecessary witnesses as contempt, 37 
A.L:R. 1113. 

Degree of proof necessary in contempt proceedings, 49 
A.L.R, 975. 

Duty of attorney to call witness or to procure or aidiir in 
procuring witness's attendance, 56 A.L.R. 174. 

Necessity that hearing be allowed before imposition of 
punishment for contempt, 57 A.L.R. 646. 

Shadowing, tampering or communicating with jurors as 
contempt, 63 A.L.R.:1269. 

Refusal to keep promise to waive privilege against self- 
incrimination as contempt, 69 A.L:R. 855. 

Criticism of attitude of the court or judge toward viola- 
tions of liquor law as contempt, 97 A.L.R. 903. 

Refusal of attorney to disclose identity of, whereabouts 
of, or other information relating to client as contempt, 101 
A.L.R, 470. 

Refusal or failure of clerk of court to comply with diteo- 
tion of court or judge on ground of its invalidity or sup- 
posed invalidity as contempt, 119 A.L.R. 1880. 

Misconduct of jurors as contempt, 125 A.L.R. 1274. 

- Alteration, substitution, abstraction, withholding, or de- 
struction of pleadings and papers by attorneys as criminal 
contempt, 151 A.L.R. 750. 

Right to punish for contempt for failure to obey court 
order or decree that is either beyond power or jurisdiction 
of court or merely erroneous, 12 A.L.R.2d 1059. 

Punishment of civil contempt in divorce cases by strik- 
ing, pleading or entering default judgment or dismissal 
against contemnor, 14.A.L.R.2d 580, — 

Procuring perjury as contempt, 29 A.L.R.2d 1157. 

Bail-jumping after conviction, failure to surrender or 
to appear for sentencing, and the like as contempt, 34 
A.L.R,2d 1100. 

Assaulting, threatening or intimidating witness as con- 
tempt of court, 52 A.L.R.2d 1297, 

Accused's right to, and prosecution's privilege against, 
disclosure of identity of informer, 76 A,L.R.2d 262. 

Court's power to punish for contempt, a child within the 
age group subject to the jurisdiction of juvenile court, iG 
A.L.R.2d 1004. 

Use of affidavits to establish contempt, 79 A.L.R.2d 657. 

Perjury or false swearing as contempt, 89 A.L.R.2d 
1258. 

Separate contempt punishments on successive refusals 
to respond to same or similar questions, 94 A.L.R.2d 1246. 

Circumstances under which one court can punish a con- 
tempt against another court, 99 A.U.R.2d 1100. 

Delay in adjudication of contempt committed in the ac- 
tual presence of court as affecting court's power to punish 
contemnor, 100 A.L.R.2d 439. 

Effect of witness's violation of order of exclusion, 14 
A.L.R.3d 16. 

Prejudicial effect of holding accused in contempt of 
court in presence of jury, 29 A.L.R.3d 1399. 
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Attorney's refusal to accept appointment to defend 
indigent, or to proceed in such defense, is contempt, 36 
A.L.R.3d 1221. 

Allowance of attorney's fees in civil contempt proceed- 
ings, 43 A.L.R.3d 793. 

Right to counsel in contempt proceedings, 52 A.L.R.3d 
1002. 

Power of court to control evidence or witnesses going 
before grand jury, 52 A.L.R.3d 1316. 

Picketing court or judge as contempt, 58 A.L.R.3d 1297. 

Assault on attorney as contempt, 61 A.L.R.3d 500. 

Attorney addressing allegedly insulting remarks) to 
court during course of trial as contempt, 68 A.L.R.3d 273. 

Conduct’ of attorney in‘connection with making objec- 
tions or taking exceptions during trial as contempt of 
court, 68 A.L.R.3d 314. 

Refusal to answer questions before state grand jury as 
direct contempt of court, 69 A.L.R.3d 501. 

‘Affidavit or motion for disqualification of judge as con- 
tempt, 70 A.L.R.3d 797, 

Power of court to impose standard of personal appear- 
ance or attire, 73 A.L.R.3d 353. 

Propriety of physically restraining defendant during 
trial, 90 A.L.R.3d 17, 

Oral court order implementing prior written order or 
decree as independent basis of charge of contempt within 
contempt proceedings based on violation of written order, 
100 A.L.R.3d 889. 

Attorney's failure to attend court, or tardiness, as con- 
tempt, 13 A.L.R.4th 122, 

Contempt finding as precluding substantive criminal 
charges relating to same transaction, 26 A.L.R.4th 950. 

Authority of trial judge to impose costs or other sanc- 
tions against attorney who fails to appear at, or proceed 
with, scheduled trial, 29 A.L.R.4th 160, 

Oral communications insulting to particular state 
judge, made to third party. out of judge's physical pres- 
ence, as criminal contempt, 30 A.L.R.4th 155. 

Attorney's use’ of:objectionable questions in examina- 
tion of witness in state judicial proceeding as contempt of 
court, 831 A.L.R.4th 1279. 

Failure to rise in state courtroom as constituting crimi- 
nal contempt, 388 A:L.R.4th 563. 

Intoxication of witness or attorney as contempt of court, 
46 A.L.R.4th 238. 

Validity and. construction of state court's order pre- 
cluding publicity or comment about pending civil case by 
counsel, parties, or witnesses, 56 A.L.R.4th 1214. 

Contempt: state court's power to order indefinite co- 
ercive fine or imprisonment to exact promise of future 
compliance with court's order - anticipatory contempt, 81 
A.L.R.4th 1008. 

Profane or obscene language by party, witness or ob- 
server during trial proceedings as basis for contempt cita- 
tion, 29 A.L.R.5th 702, 

Holding jurors in contempt under state law, 93 
A.L.R.5th 493, 

17,C.J.S, Contempt.§§ 27, 43. 


34-1-3. [Sworn answer in contempt proceedings; evidence.] 


In all proceedings for contempt of court in the state, the common-law rule discharging the con- 
temnor upon the filing of a sworn answer denying the acts of contempt charged, shall hereafter 
not be in force, but in any such proceeding evidence may be introduced by both parties upon any 
controverted point, and the court shall decide such point upon the evidence. 


History: Laws 1915, ch. 44, § 1; C.S. 1929, § 34-330; 
1941 Comp., § 16-103; 1953 Comp., § 16-1-3. 


Cross references, — For applicability of Rules of Evi- 
dence to contempt proceedings, see Paragraph B of Rule 
11-1101 NMRA. 
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ANNOTATIONS Who may institute civil contempt proceedings, 61 
A.L.R.2d 1083. 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 17 Am. Admissibility, in contempt proceeding against site, 
Jur, 2d Contempt § 204 et seq. of evidence of incriminating nature of question as to which 
Privilege of defendant in contempt proceeding as to tes- Witness invoked privilege against self-incrimination, 88 
tifying against himself, 54 A.L.R. 1436. A.L.R.2d 463. 
Sufficiency of notice to, or service upon, contemnor's at- Defense of entrapment in contempt proceedings, 41 
torney in civil. contempt proceedings, 60 A.L.R.2d 1244. AL.R.3d 418. 


17 C.J.S. Contempt § 83 et seq. 


34-1-4. [Indirect criminal contempt proceedings; written publipakion 
out of court; jury trial; rules of procedure.] 


In all proceedings in the district courts for indirect crimninig contempt arising out of written 
publications made out of court, the contemnor shall have the right to a trial by jury..The rules of 
procedure applicable to other criminal proceedings shall apply to these proceedings. 


History: 1953 Comp., § 16-1-3.1, enacted by Laws contempt arising out of a written publication, the presid- 
1965, ch, 165, § 1. ing judge may be disqualified from further action in the 
Cross references. — For freedom of speech and press, case by the timely filing of the affidavit provided. for by 
see N.M, Const., art. II, § 17. 38-3-9 NMSA 1978. Norton v. Reese, 1966-NMSC-154, 76 
For change of judge, see 38-3-9 NMSA 1978. N.M. 602, 417 P.2d 205. 
For applicability of Rules of Evidence to contempt pro- Law reviews. — For article, " 'To Purify the Bar': A 
ceedings, see Paragraph B of Rule 11-1101 NMRA. Constitutional Approach to Non-Professional Miscon- 
duct," see 5 Nat. Resources J. 299 (1965). 
ANNOTATIONS | Am. Jur, 2d, A.L.R. and C.J.S. references. — 17 Am. 


Jur. 2d Contempt §§ 17 et seq., 120 et. seq., 203. 

Publication or broadcast, during course of trial, of mat- 
ter prejudicial to criminal defendant as contempt, 33 
A.L.R, 1116, 56 A.L.R, 1217, 


Necessity for summary procedure is far greater 
in case of direct contempt than in the case of contempt 
outside the presence of the court. Summary measures may 
be the only effective means of defending the dignity of ju- ; ? . 
dicial tribunals and of insuring that they are able to ac- Necessity of affidavit or sworn statement as foundation 
complish the purpose of their existence, State ex rel. Bliss for constructive contempt, 41 A.L.R.2d 1263. ; 

v, Greenwood, 1957-NMSC-071, 63 N.M. 156, 315 P.2d 223. Disqualification of judge in proceedings to punish con- 

Venue, — The service of a restraining order in Eddy tempt against or involving himself or court of which he is 
county constituted a material element of the alleged. of- a member, 64 A.L.R.2d 600, 37 A.L.R.4th 1004, 
fense of criminal contempt; thus, the venue properly laid Published article or broadcast as direct COnETAD of 
in Eddy county. Norton v. Reese, 1966-NMSC-154, 76 N.M. court, 69 A.L.R.2d 676. 

602, 417 P.2d 205. False or inaccurate report of judicial proceedings as con- 

Information and bill of particulars read together, tempt, 99 A.L.R.2d 440. 

— An information charging a criminal contempt isa sub- Release of information concerning forthcoming or pend- 


stitute for an indictment at common law. It serves the ing trial as ground for contempt proceedings or other 
same purpose as the indictment in charging a criminal of- disciplinary measures against member of the bar, 11 
fense, The right of a defendant "to demand the nature and A.L.R.3d 1104. 

cause of the accusation" assured by N.M. Const., art. II, § Attack on judiciary as a whole as indirect contempt, 40 
14, is preserved by. the right to a bill of particulars. The A.L.R.3d 1204, 

information and bill of particulars are to be read together Violation of state court order by one other than party as 
as a single instrument constituting the accusation. Norton contempt, 7 A.L.R.4th 893, 

v. Reese, 1966-NMSC-154, 76 N.M. 602, 417 P.2d 205 (de- Validity and construction of state court's order pre- 
cided under prior law). cluding publicity or comment about pending civil case by 

Affidavit disqualifying judge may be filed. — counsel, parties, or witnesses, 56 A.L.R,4th 1214. 


Where defendants are accused of an indirect criminal 17 C.J.S. Contempt §§ 4, 30. 


34-1-5. [Judge eligible to hear and determine contempt proceedings.] 


The resident judge when not disqualified in the original proceeding and the judge entering any 
order, judgment or decree shall have jurisdiction to hear and determine any proceeding for con- 
tempt arising out of such order, judgment or decree. 


History: Laws 1941, ch. 106, § 1; 1941 Comp., § 16- interlocutory order concerning depositions in, the same 


104; 1953 Comp., § 16-1-4. case; and having authority as a judge of the district court 
to enter the orders concerning depositions, the second 

ANNOTATIONS judge thus had authority to enter orders imposing sanc- 

Judicial authority. — One judge's prior oral inter- tions when the discovery orders were violated. Miller v. 
locutory order staying discovery depositions pending City of Albuquerque, 1975-NMCA-099, 88 N.M. 324, 540 


decision on a motion to dismiss did not divest another P.2d 254, cert. denied, 88 N.M. 319, 540 P.2d 248. 
judge of the same court of authority to enter a subsequent 
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Attorney failing to produce deponents, — Where 
defendant city's administrative officer directed certain de- 
ponents to comply with the directions of its attorney with 
regard to attendance or nonattendance, and the attorney 
failed to produce these deponents after proper notice and 
court order, there was nothing showing an abuse of dis- 
cretion on the court's part in holding the attorney in con- 
tempt. Miller v. City of Albuquerque, 1975-NMCA-099, 88 
N.M, 324, 540 P.2d 254, cert. denied, 88 N.M. 318, 540 P.2d 
248. 

Rules of criminal law apply. — Where proceed- 
ing was one for criminal contempt, it was governed by 
rules of criminal law, and proof of guilt had to be beyond 
a reasonable doubt. State ex rel. Bliss v. Greenwood, 
1957-NMSC-071, 63 N.M. 156, 315 P.2d 223. 

Merits of injunction are not open to question in a 
contempt proceeding originating subsequent to final judg- 
ment. If a court has jurisdiction when it issues an injunc- 
tion, then that order must be obeyed as long as it is in 
force. State ex rel. Bliss v. Greenwood, 1957-NMSC-071, 63 
N.M. 156, 315 P.2d 223 (1957), 

When different judge should conduct contempt 
hearing. — A person cited for contempt, whether direct 
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or indirect, is not automatically entitled to a hearing on 
the contempt charge in front of a different judge; it is only 
when a judge has become so embroiled in the controversy 
that he cannot fairly and objectively hear the case, or when 
he or his staff will necessarily be a witness in the proceed- 
ing, that the judge is precluded from hearing the case. State 
v, Stout, 1983-NMSC-094, 100 N.M. 472, 672 P.2d 645. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 17 Am. 
Jur. 2d Contempt § 187 et seq, 

Disqualification of judge in proceedings to punish con- 
tempt against or involving himself or court of which he is 
a member, 64 A.L.R.2d 600, 37 A.L.R.4th 1004. 

Disqualification of judge in state proceedings to punish 
contempt against or involving himself in open court and 
in his actual presence, 37 A.L.R.4th 1004. 

Abuse or misuse of contempt power as ground for re- 
moval or discipline of judge, 76 A.L.R.4th 982. 

Contempt: state court's power to order indefinite co- 
ercive fine or imprisonment to exact promise of future 
compliance with court's order - anticipatory contempt, 81 
A.L.R.4th 1008. 

17 C.J.S, Contempt § 53. 


34-1-6. [Clerks to record orders, make indexes, issue process and 


keep seal. |] 


The clerks of the supreme and inferior courts, and of the probate judges, shall seasonably record 
the judgments, rules, orders and other proceedings of the respective courts and make a complete 
alphabetical index thereto, issue and attest all processes issuing from their respective offices, and 
affix the seal of office thereto; they shall preserve the seal and other property belonging to their 


respective offices. 


History: Kearny Code, Clerks, § 3; C.L. 1865, ch. 39, 
§ 3; C.L. 1884, § 642; C.L. 1897, § 1005; Code 1915, § 
1357; C.S. 1929, § 34-104; 1941 Comp., § 16-105; 1953 
Comp., § 16-1-5. 

Cross references. — For adoption of design for su- 
preme court seal, see 34-2-3'NMSA 1978. 

For adoption of design for court of appeals seal, see 34- 
5-12 NMSA 1978. 

For district court clerk keeping and using seal, see 34-6- 
25 NMSA 1978. 

For keeping and authenticating record of orders of dis- 
trict court, see 34-6-26 NMSA 1978. 

For notation of filing on first page of paper by district 
court clerk, see 34-6-30 NMSA 1978. 

For dockets, records and indexes to be kept by district 
court clerks, see 34-6-33 NMSA 1978, 

For probate court clerks, see 34-7-14 to 34-7-25 NMSA 
1978. 

For county clerk as district and probate court clerk, see 
N.M. Const., art. VI, § 22. 

For supreme court clerk being member and secretary of 
compilation commission, see 12-1-2 NMSA 1978, 

For supreme court clerk being secretary of board of trust- 
ees of supreme court law library, see 18-1-2 NMSA 1978. 

For duties of supreme court clerk, see 12-310 and 23-102 
NMRA. 

For specifications of supreme court seal, see Rule 3, 
N.M.S. Ct. Mise. R. 


ANNOTATIONS 


This section does not prescribe form or nature of 
book in which records are to be kept. 1915-16 Op. Att'y 
Gen. No, 15-167, 


Decision not effective until entered. — A decision 
of an issue by the probate court is not completely and ef- 
fectively rendered until it has been entered of record. In re 
Montano's Estate, 1934-NMSC-048, 38 N.M. 355, 33 P.2d 
906. 

Decision not effective until filed with clerk. — In 
determining the time within which a cost bond must be 
filed, an order in writing signed by the district judge, al- 
lowing an appeal, becomes effective as the judgment of 
the court when the same is filed with the clerk for entry in 
the record, and not on the date of the signing of the order. 
State v. Capital City Bank, 1926-NMSC-022, 31 N.M. 430, 
246 P. 899. 

Am..Jur, 2d, A.L.R. and C.J.S. references. — 15A 
Am. Jur, 2d Clerks of Court § 21 et seq.; 20 Am. Jur. 2d 
Courts § 25 et seq. 

Liability of clerk of court or his bond for money paid 
into his hands by virtue of his office, 59 A.L.R. 60. 

Validity, construction, and application of statutes pro- 
viding for entry of default judgment by clerk without in- 
tervention of court or judge, 158 A.L.R. 1091. 

Misinformation by judge or clerk of court as to status 


of case or time of trial or bearing as ground for relief from 
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judgment, 164 A,L.R, 537. 

Liability of clerk of court or surety on bond for negligent 
or wrongful acts of deputies and assistants, 71 A.L.R.2d 
1140, 

Applicability of judicial immunity to acts of clerk of 
court under state law, 34 A.L.R.4th 1186. 

Failure or refusal of state court judge to have record 
made of bench conference with counsel in criminal pro- 
ceeding, 31 A.L.R.5th 704. 

21 C.J.S. Courts § 249 et seq. 
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34-1-7. [Appointment of interpreters and translators. ] 


The courts may, from time to time, appoint interpreters and translators to interpret the LawalaNaNy 
of witnesses, and to translate any writing necessary to be translated in such courts or causes therein. 


History: Kean Code, Practice of Law in Civil 
Suits, § 17; C.L. 1865, ch. 29, § 15; C.L. 1884, § 1849; 
C.L. 1897, § 2898; Code 1915, § 1359; C.S, 1929, § 34- 
106; 1941 Comp., § 16-106; 1953 Comp. » § 16-1-6. 

Cross references. — For employment of interpreters 
in district courts, see 34-6-19 NMSA 1978. 

For interpreter responsibilities, see 23-111 NMRA. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Compe- 
tency of interpreter in court proceedings, 172 A.L.R. 923, 


Disqualification, for bias, of one offered as interpreter of 
testimony, 6 A.L.R.4th 158. 

Presence of unauthorized persons during state grand 
jury proceedings as affecting indictment, 23 A.L.R.4th 397, 

Ineffective assistance of counsel: use or nonuse of inter- 
preter at prosecution of foreign language speaking defen- 
dant, 79 A.L.R.4th 1102. 

21 C.J.S. Courts § 110. 


34-1-8. [Jurisdiction of courts to enforce federal law restricted.] 


No court of the state of New Mexico shall have jurisdiction of, or enter any order or decree of any 
character in any action instituted or attempted to be instituted in the courts of this state, seeking 
to enforce, directly or indirectly, any federal statute, or rule or regulation described in Section 1 
hereof [Laws 1947, ch. 48, §1], where the congress of the United States has curtailed, withdrawn 
or denied the district courts of the United States the right to enforce such statutes, rules or regula- 


tions aforesaid. 


History: 1941 Comp., § 16-107, enacted by Laws 
1947, ch. 43, § 2; 1953 Comp., § 16-1-7. 

Compiler's notes. — Laws 1947, ch. 43, § 1, [referred 
to in 34-1-8 NMSA 1978] reads: "The legislature of the 
state of New Mexico hereby finds that: (a) the congress 
of the United States has heretofore authorized, and may 
hereafter authorize, by congressional act, the courts of 
the several states to entertain jurisdiction of and enforce 
causes of action created by or. arising from federal stat- 
utes, or by rules or regulations of federal regulating bod- 
ies or agencies, and 

"(b) The congress has no power to require the state 
courts of the several states to take cognizance of such ac- 
tions, and 

"(c) The congress has from time to time, and may here- 
after, withdraw from the courts of the United States 


jurisdiction to enforce, such statutes or rules:or regula- 
tions aforesaid or to entertain actions for such purpose or 
to enter judgments or decrees based thereupon, and 

"(d) In such event actions to enforce such statutes or 
rules or regulations aforesaid, or rights or obligations 
arising therefrom may hereafter be instituted in the 
courts of this state, burdening and taxing such courts, and 
placing upon the courts and people of the state the burden 
and expense of enforcing such federal statutes, rules or 
regulations, or settling disputes arising therefrom." 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 Am. 
Jur, 2d Courts § 97. 
21 C.J.S. Courts § 203 et seq. 


34-1-9. Salaries of justices, judges and magistrates. 


A. Justices of the supreme court shall each receive an annual salary as provided by the legis- 
lature. The chief justice of the supreme court shall receive an annual salary that is two thousand 
dollars ($2,000) more than the annual salary of a justice of the supreme court. 


B. The chief judge of: 


(1) the court of appeals shall receive an annual salary that is ninety-five percent of the an- 
nual salary of the chief justice of the supreme court; 

(2) a district court shall receive an annual salary that 1 is ninety-five percent of the annual 
salary of the chief judge of the court of appeals; and 

(3) a metropolitan court shall receive an annual salary that is ninety-five percent of the 


annual salary of the chief judge of a district court. 


C. The presiding magistrate of a magistrate district where three or more divisions operate as a 
single court shall receive an annual salary that is seventy-five percent of the annual galary of the 


chief judge of a metropolitan court. ‘ 


D. Notwithstanding any other provision of law or any other provision of this sedidtwl} the an- 
nual salaries of the following judges and magistrates shall be established as follows: 
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(1) ajudge of the court of appeals shall receive an annual salary that is ninety-five percent 
of the annual salary of a justice of the supreme court; 

(2) a district court judge shall receive an annual salary that is ninety-five percent of the 
annual salary of a judge of the court of appeals; 

(3)'° a metropolitan court judge shall receive an annual salary that is ninety-five percent of 
the annual salary of a district court judge; 

(4) a full-time magistrate shall receive an annual salary that is seventy-five percent of the 
annual salary of a metropolitan court judge; 

(5) ~a half-time magistrate shall receive an annual salary that is fifty percent of the annual 
salary of a full-time magistrate; and 

'(6) a quarter-time magistrate shall receive an annual salary that is twenty-five percent of 

the annual salary of a full-time magistrate. 

EK. For fiscal year 1995 and all subsequent fiscal years, the annual salary for justices of the 
supreme court, judges of the court of appeals, district court judges, metropolitan court judges and 
magistrates shall be established by the legislature in an appropriations act. 

F. No additional salaries shall be paid to justices, judges or magistrates on account of services 
rendered the state. Justices of the supreme court, judges of the court of appeals, district court 
judges, metropolitan court judges and magistrates shall receive per diem and mileage for neces- 
sary travel on official business of the court as provided in the Per Diem and sarees Act [10-8-1 


through 10-8-8 NMSA 1978]. 


History: 1978 Comp., § 34-1-9, enacted by Laws 
1993, ch. 278, § 1; 2004, ch. 101, § 3; 2007, ch. 170, § 1. 

‘Cross references. — For provision that salaries of 
justices of supreme court are to be fixed by law, see N.M. 
Const., art. VI, § 11. 

For legislature providing for compensation for district 
judges, see N.M. Const., art. VI, § 17. 

For compensation of judges of court of appeals as pro- 
vided by law, see N.M. Const., art. VI, § 28. 

The 2007 amendment, effective June 15, 2007, in- 
creased the salary of the chief judge of a metropolitan 
court to ninety-five percent of the salary of a chief judge of 
a district court, and increased the salary of a metropolitan 
court judge to ninety-five percent of the salary of a district 
court judge. 

The 2004 amendment, effective July 1, 2004, amended 
Subsection A to delete $77,250 and insert in its place "as 
provided by the legislature" and amended Subsection B to 
add the language in Paragraphs (2) through (4) relating to 
the annual salaries of district judges, metropolitan court 
judges and magistrate court judges. 


ANNOTATIONS 


Appropriations for judicial salaries are subject to 
governor’s veto power, — Judicial salaries must annu- 
ally be established by the legislature in an appropriations 
act, as set forth in Subsection E of 384-1-9 NMSA 1978, and 
are subject to the governor's partial veto authority. State 
ex rel. Cisneros v. Martinez, 2015-NMSC-001. 

Governor’s partial veto must eliminate the whole 
of an item to be valid. — Where the legislature pro- 
vided for two separate judicial raises in two separate 
appropriations, the governor’s partial veto of one appro- 
priation failed to eliminate the second appropriation pro- 
viding for judicial raises. State ex rel, Cisneros v, Martinez, 
2015-NMSC-001. 

It is not unconstitutionally unreasonable that dif- 
ferent classes of judges receive different salaries, 
1979 Op. Att'y Gen, No. 79-27. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur. 2d Judges § 54 et seq, 

48A C.J.S. Judges § 75 et seq. 


34-1-10. Judicial compensation commission; creation; membership; 


duties. 


A. The "judicial compensation commission" is created to ae ae salaries for judges of the 
magistrate courts, metropolitan courts, district courts and courts of appeals and justices of the 


supreme court. 


B. The judicial compensation commission shall be composed of five members and one chairper- 


son as follows: 


(1) the dean of the university of New Mexico school of law, who shall serve as chairperson 


and vote only in the event of a tie vote; 


(2) the president of the state bar of New Mexico, or the president's designee; 
(3) one member appointed by the governor; 
(4) one member appointed by the president pro tempore of the senate; 
(5) one member appointed by the speaker of the house of representatives; and 
(6) one member appointed by the chief justice of the supreme court. 
C. The initial appointee of the governor shall serve for three years, the initial appointees of 
the president pro tempore and the speaker of the house shall serve for two years and the initial 
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appointee of the chief justice shall serve for one year. All suibanauans appointments shall be made 
for three-year terms. 

D. The commission is administratively attached to the cdiedini geass office of the counts: Staff 
and meeting rooms shall be provided by the administrative office of the courts. The commission 
may employ experts to provide analysis and data upon which to base its recommendations. 

E. The commission shall meet at the call of the chairperson not less than annually. The meet- 
ings shall be open to the public. 

F, Members of the commission shall receive per diem and mileage as provided in the Per Diem 
and. Mileage Act [10-8-1 NMSA 1978] and shall receive no other compensation, perquisite or al- 
lowance. 

G. On or before December 1 of each year, the commission shall report to the legislative finance 
committee and the department of finance and administration its findings and recomniendations 
on salaries for judges and justices. 


History: Laws 2005, ch. 85, § 1. Cross references. — For salaries of judges and jus- 
Effective dates. — Laws 2005, ch. 85 contains no effec- tices, see annotations following 34-1-9 NMSA 1978. 

tive date provision, but, pursuant to N.M. Const., art. IV, 

§ 28, is effective June 17, 2005, 90 days after adjournment 

of the legislature. 


34-1-11. Electronic services fund; created; purpose; electronic services " 
fee established. 


A. The "electronic services fund" is created in the state treasury to be administered by the ad- 
ministrative office of the courts. The fund consists of electronic services fees, appropriations, gifts, 
grants and donations. Interest earned on money in the fund shall be credited to the fund. Balances 
in the fund shall not revert to the general fund at the end of a fiscal year, 

B. Money in the fund is subject to appropriation by the legislature to the administrative office 
of the courts for the purpose of defraying the costs of operating and maintaining electronic filing 
services and providing public access to electronic documents in appellate, district, metropolitan 
and magistrate courts, consistent with rules promulgated by the supreme court. 

C. The supreme court is authorized to establish by rule reasonable electronic services fees to 
cover the expense of providing electronic services to the public, including electronic document fil- 
ing, access to electronic documents and ancillary services. 

D. The administrative office of the courts is authorized to enter into agreements with elec- 
tronic filing companies to provide electronic services, collect the electronic services fees and remit 
those fees to the administrative office of the courts. An agreement approved by the supreme court 
may further allow an electronic filing company to retain a portion of the electronic services fees 
collected and to remit the remainder of those fees to the administrative office of the courts for de- 
posit in the electronic services fund. 

E. Disbursements from the electronic services fund shall be at by warrants drawn by the 
secretary of finance and administration upon vouchers issued and signed by the director of the 
administrative office of the courts or the director's designee. ! 


History: Laws 2009, ch. 112, § 1. IV, § 23, was effective June 19, 2009, 90 days after the 

Effective dates, — Laws 2009, ch. 112 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. . 

Supreme Court 
Sec. Sec. 
34-2-1. Supreme court justices; number; election by posi- 34-2-4. Depositing and recording facsimile and descrip- 
tion; election of chief justice. ELE | tion of seal. 
34-2-2. Repealed. ij | 34-2-5. Fees; collection by supreme court clerk. 
34-2-3. Seal; power to adopt design. 34-2-6. Disposition of fees. 
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Sec. Sec. 
34-2-7. Supreme court law clerks. 34-2-14. Unlawful removal of property; penalty. 
34-2-8. Repealed. 34-2-15. Liability for injury to books or property. 
34-2-9. Applicants for license to practice law; criminal 34-2-16. Consolidated appropriation. 
history information, 34-2-17. Working interdisciplinary network of guardian- 
34-2-10. Supreme court; electronic services fee. , ship stakeholders; created. 
34-2-11, Supreme court law library. 34-2-18. Working interdisciplinary network of guardian- 
34-2-12. Payment of accounts. '. ship stakeholders; duties: 


34-2-13, Supreme court law librarian; appointment; du- 
ties; bond; prohibitions; fines, 


34-2-1. Supreme court justices; number; election by position; election of 
chief justice. 

A. There shall be five justices of the supreme court. | 

B. In any election where more than one justice is to be nominated or elected for a term of 
the same length, the officer issuing the election proclamation shall designate as many positions, 
numbered consecutively, as there are places to be filled for terms of the same length. Each of these 
places shall be identified by the position number in all nominations and elections. 

C. At their first meeting in April of each even-numbered year, the justices of the supreme court 
shall, by a majority vote, designate one of their number, not appointed, to serve as chief justice. In 
the absence of the chief justice, the senior justice present’ at the seat of government shall exercise 
the powers of chief;justice. Seniority shall be determined by the length of present continuous ser- 
vice on the supreme court. In the event-of.a vacancy in the office of chief justice, the justices shall, 
by majority vote, designate one of their eligible number to serve for the remainder of the term, 


History: Laws 1929, ch. 9, § 1; C.S. 1929, § 34-206; For district judge substituting for justice, see N.M. 


1941 Comp., § 16-201; 1953 Comp., § 16-2-1; Laws _ Const., art. VI, § 6. 
1969, ch. 115, § 1; 1977, ch. 225, § 1; 2008, ch. 19, § 1. For terms and sessions of supreme court, see N.M. 
Cross references. — For appointment of supreme Const., art. VI, § 7. 
court building commission, see 34-3-1 NMSA 1978. For qualifications of justices, see N.M. Const., art. VI, § 8. 
For distribution and sale of supreme court reports, see For officers and employees of supreme court, see N.M. 
34-4-2 NMSA 1978. Const., art. VI, § 9. 
For administrative office of the courts, see 34-9-1 to 84- For supreme court justice sitting as district judge, see 
9-8 NMSA 1978. N.M. Const., art. VI, §,15, 
For the Uniform Certification of Questions of Law Act, For disqualification of justice, see N.M. Const., art. VI, 
see Chapter 39, Article 7 NMSA 1978. § 18. 
For vesting of judicial powers, see N. M. Const., art. VI, For supreme ‘court judges being ineligible for nonjudi- 
§ 1, cial offices, see N.M. Const., art. VI, § 19. 
For ‘appellate jurisdiction of supreme court, see N.M. For judge of court of appeals acting as supreme court 
Const., art. VI, § 2,.34- 5-14, 39-3-2, 39-3-3, 39-3-4 NMSA justice, see N.M. Const., art. VI, § 28. 
1978, For chief justice being member and chairman of compi- 
For original jurisdiction of supreme court, see N.M. lation commission, see 12-1-2 NMSA 1978. 
Const., art. VI, § 3. For justices being board of trustees of supreme court 
For supervisory control of inferior courts, see N.M. law library, see 18-1-1 NMSA 1978. 
Const., art. VI, § 3. For approval of bonds of district attorneys, see 36-1-1 
For number of justices, see N.M. Const., art. VI, §§ 4, 10, NMSA 1978. 
For selection and duty of chief justice, see N.M. Const., For continuing undecided cases from term to term, see 
art. VI, § 4. 39-3-6 NMSA 1978. 
For election and terms of justices, see N.M. Const, art. The 2008 amendment, effective July 1, 2009, provided 
VI, § 4. that the chief justice of the supreme court shall be elected 
For quorum for the supreme court, see ¢ N. M. Const., art. in April of each even-numbered year, 
VI, § 5. 
For necessity for majority of jastice#o concurring in judg- ANNOTATIONS 
ment, see N.M, Const., art, VI, § 5. Am. Jur, 2d, A.L.R. and C.J.S. references. — 21 


C.J.S. Courts § 123. 


34-2-2. Repealed. 


Repeals, — Laws 1993, ch. 278, § 4 repealed 34-2-2 January 1, 1994. For provisions of former section, see the 
NMSA 1978, as amended by Laws 1990, ch.’ 115, § 1, 1992 NMSA 1978 on NMOneSource.com. For present com- 
concerning salaries of supreme court justices, effective parable provisions, see 34-1-9 NMSA 1978. 
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34-2-3. [Seal; power to adopt design. |] 


That the justices of the supreme court be and they are hereby authorized and empowered to 
adopt a design for the seal of said court. 


History: Laws 1913, ch. 7, § 1; Code 19165, § 1361; Cross references. — For affixing and preservation of 
C.S. 1929, § 34-201; 1941 Comp., § 16-202; 1953 Comp., seal by clerk, see 84-1-6 NMSA 1978, 
§ 16-2-2. For specifications of seal, see Rule 23-103 NMRA. 


34-2-4. [Depositing and recording facsimile and description of seal.] 


That upon adopting such design, the said justices shall cause a facsimile and description of said 
design to be deposited and recorded in the office of the secretary of state.” 


History: Laws 1913, ch. 7, § 2; Code 1915, § 1362; 
C.S. 1929, § 34-202; 1941 Comp., § 16-203; 1953 Comp., 
§ 16-2-38, 


t 


34-2-5. Fees; collection by supreme court clerk. 


The clerk of the supreme court shall collect the following fees: | 

A. in all cases docketed in the court, except those in which statutory exemption exists and 
those in which the court on showing of poverty may, by order, waive the fee, one hundred twenty- 
five dollars ($125), twenty-five dollars ($25.00) of which shall be deposited in the court automation 
fund and ninety-six dollars ($96.00) of which shall be deposited in the court facilities fund; pro- 
vided that in cases in which a motion to docket and dismiss an appeal is filed for failure to file a 
statement of the issues, the fee shall be twenty dollars ($20.00), ten dollars ($10.00) of which shall 
be deposited in the court automation fund and ten dollars ($10.00) of which shall be deposited in 
the court facilities fund; 

B. for one copy of files or a record, ten cents ($.10) per folio and for additional copies wideredl at 
the same time five cents ($.05) per folio; 

C. for comparing copies of files or records tendered to him, five cents ($.05) per folio; and 

D. for each certificate, one dollar ($1,00). 


History: Laws 1938, ch. 81, § 1; 1941 Comp., § 16- ($10.00) of which shall be eee in the court facilities 
204; 1953 Comp., § 16-2-4; Laws 1992, ch. 111, § 18; fund" in Subsection A. 

1996, ch. 41, § 1; 1998 (1st S.S.), ch. 6, § 1; 2003, ch. The 1996 amendment, effective May 15, 1996, in Sub- 
38, § 1. section A, substituted "one hundred twenty-five dollars 

Cross references. — For the court automation fund, ($125), twenty-five dollars ($25.00) of which shall be de- 
see § 34-9-10 NMSA 1978. posited in the court automation fund" for "one hundred 

For penalty for public officer's demanding illegal fees, dollars ($100)", inserted "twenty dollars ($20.00)", and 
see 30-23-1 NMSA 1978, added "of which shall be deposited in the court automa- 

For duties of clerk, see 12-310 and 23-102 NMRA. tion fund" at the end of the subsection. 

The 2003 amendment, effective June 20, 2008, in Sub- The 1992 amendment, effective July 1, 1992, added 
section A deleted "skeleton transcript may be filed for the the subsection designations, substituted "one hundred 
purpose of a" following "cases in which a" and substituted dollars ($100)" for "$20.00" in Subsection A, and made mi- 
"dismiss an appeal is filed for failure to file a statement of nor stylistic changes throughout the section. 
the issues" for "affirm" following "motion to docket and" 
near the middle. a ANNOTATIONS é 

The 1998 amendment, effective July 1, 1998, inserted apes 
"and ninety-six dollars ($96.00) of which shall be de- age Sue ot Cloke sf Gon 820 ences — 18A 
posited in the court facilities fund" and "and ten dollars 1 Ce Courts § 242 et seq. 


34-2-6. Disposition of fees. 


The clerk shall pay such fees into the state treasury to be retained as earnings of the state, ex- 
cept the sum of four dollars ($4.00) in each case docketed, which shall be covered into a suspense 
fund and which shall be subject to disbursement by the clerk to defray the cost.of binding final 
records in cases. 


History: Laws 1933, ch. 81, § 2; 1941 Comp., § 16- 
205; 1953 Comp., § 16-2-5; Laws 1974, ch, 29, § 1. 
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34-2-7. Supreme court law clerks. 


Each justice of the supreme court may employ a law clerk who is a graduate of a law school 
which meets the standards of accreditation of the American Bar Association. Each law clerk shall 
serve at the pleasure of the justice who selected him. Supreme court law clerks shall: 

A. perform duties as provided by rule of the supreme court; 

B... not engage in the private practice of law; and 

C. not receive any additional salaries because of the services rendered to the state. 


History: 1953 Comp., § 16-2-6, enacted by Laws 
1961, ch, 122, § 1; 1973, ch. 187, § 1. 


34.2.8. Repealed. 


Repeals. — Laws 1997, ch. 8, § 14 repealed 34-2-8 section, see the 1996 NMSA 1978 NMOneSource.com. For 
NMSA 1978, as amended by Laws 1993, ch. 154, § 1, re- present comparable provisions, see Rules 12-606, 12-607 
lating to questions certified to the New Mexico supreme and 12-608 NMRA, and 39-7-3 NMSA 1978. 
court, effective July 1, 1997. For provisions of former 7 


34-2-9. Applicants for license to practice law; criminal history 
information. 


A. The supreme court shall require a background investigation of each applicant for admission 
to the state bar of New Mexico by means of fingerprint checks by the department of public safety 
and the federal bureau of investigation. 

B. The director of the administrative office of the courts shall obtain from the department of 
public safety and the federal bureau of investigation, at the expense of an applicant for a license 
to practice law in the state of New Mexico, criminal history information concerning each applicant, 
using the applicant's fingerprints or other identifying information. The information shall be used 
only by the supreme court and the board of bar examiners in determining whether to grant the 
application, and shall not be disseminated to any other person or agency. The information shall be 
destroyed after the application.is granted or denied. 


Bastien Laws 1997, ch. 198, § 1. Cross references, — For application for admission to 
the bar, see 15-104. NMRA, 


34-2-10. Supreme court; electronic services fee. 


The clerk of the supreme court may charge and collect from persons who use electronic services 
an electronic services fee in an amount established by supreme court rule. Proceeds from the 
electronic services fee shall be remitted to the administrative office of the courts for deposit in the 
electronic services fund. 


History: Laws 2009, ch. 112, § 2. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 112 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M.Const., art. 


34-2-11. Supreme court law library. 


The supreme court shall have the management, control and supervision of the supreme court 
law library and shall: 

A. have the right to prescribe rules for the management and control of the supreme court law 
library, as in their judgment is fit and proper for the safety, care and custody of the library and 
its shelving, books, documents and archives and for the convenience and accommodation of the 
patrons of the library; 

B. order and purchase all books for the library for which an appropriation is made; 

C. have full and complete management of the financial affairs of the library; 
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34-2-14 


D. meet from time to time, select from opinions of the supreme court and:designate to the clerk 
of the supreme court the opinions that shall be officially reported and published; 

E. supervise, amend and correct all syllabi or headnotes for published opinions; and 

F. trade, barter and exchange books and periodicals in the supreme court sabia library for other 


books and periodicals of equal or similar ped oy 


History: 1978 Comp., § 34-2-11, enacted by Laws 


2018, ch. 39, § 15. |; 


34-2-12. Payment of accounts. 


Effective dates, — Laws 2018, ch. 39, § 11 made Laws 
2018, ch. 39, § 1 effective July 1, 2018: 35) 


4 


The secretary of finance and administration shall draw warrants on the state treasurer in pay- 
ment of all accounts of the supreme court law library that have been audited by the chief justice 
and justices of the supreme court or their designees, to the SN of the appropriations made for 


such purposes but for no more. 


History: Laws 1915, oh 47, § 5; C.S. 1929, § 138-105; 
1941 Comp,, § 3-706; 1953 Comp., § 4-10-6; Laws 1977, 
ch, 247, § 16; 1978 Comp., § 18-1-6, recompiled and 
amended as § 34-2-12 by Laws.2018, ch. 39, § 2. 

Recompilations. — Laws 2018, ch. 39, § 2 recom- 
piled and amended former 18-1-6 NMSA 1978 as 34-2-12 
NMSA 1978, effective July 1, 2018. 


The 2018amendment, effective July 1, 2018, made 
changes to conform with the transfer of authority over the 
supreme court law library to the supreme court; and after 
"payment, of all,accounts"; deleted "which shall" and added 
"of the supreme court law library that", and after "audited 
by", deleted "said board of trustees" and added "the chief 
justice and justices of the supreme court or their designees". 


34-2-13. sinirenié court law librarian: appointment; ditide: bond; 
prohibitions; fines. . 


A. The‘supreme court law library shall be under ‘the care and eadtedy ofa librarian who shall 
be appointed by the supreme court and shall hold office at its pleasure. 

B. The librarian shall have the custody and charge of all books, archives, maps, dnarte: eritiew 
ings and all other things properly belonging to the library or directed to be deposited in the library. 

C. The librarian, before taking office, shall give bond to the state of New Mexico in the sum of 
two thousand dollars ($2,000), with sufficient surety or sureties, for'the faithful performance of the 
librarian's duties, for the preservation and safe delivery of all property committed to the librar- 
ian's care to the librarian's successor and for the faithful paying over of all funds coming ‘into the 
librarian's hands as librarian. The bond shall be approved by the chief justice of the supreme court 
and be filed with the clerk of the supreme court. 

D. If the librarian permits or allows a person not authorized by rules spankin by the 
supreme court to remove a book or other property from the library, the librarian shall be deemed 
guilty of a misdemeanor, and subject to a fine of ten dollars ($10.00) for every book or other article 
so removed, 


Effective dates. — Laws 2018, ch. 39, § 11 made Laws 
2018, ch. 39, § 8 effective July 1, 2018. 


History: 1978 Comp., § 34-2-13, enacted by Laws 
2018, ch. 39, § 3. 


34-2-14. Unlawful removal of property; penalty. 


A person not authorized by the rules promulgated: by the supreme court who takes from. the 
supreme court law library a book or other property belonging to the library, either with or without 
the consent of the librarian, shall be deemed guilty of a misdemeanor ‘and subject to a fine of ten 
dollars ($10.00) for every book or other property so taken; provided that in case of a felonious tak- 
ing of such book or property, the person guilty thereof shall be punished i in then manner sea to the 
extent provided by law for the Ie a he of thse felonies. 


History: Laws 1915, ch. 47, § 10; C.S. 1929, § 183- 
110; 1941 Comp., § 3-711; 1953. Comp,, § 4-10-11; 1978 
Comp., § 18-1-10, recompiled and amended as § 34-2- 
14 by Laws 2018, ch. 39, § 4. 


wr reTERT et a4 — Laws 2018, ch. 39, § 4 recompiled 
and amended former 18-1-10 NMSA 1978 as 34-2-14 
NMSA 1978, effective July 1, 2018. 
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The 2018 amendment, effective July 1, 2018, made and added "promulgated by the supreme court", after 
changes to conform with the transfer of authority over the "who", deleted "shall take" and added "takes", after "takes 
supreme court law library to the supreme court; added from the", added "supreme court law", after "property be- 
the catchline, "Unlawful removal of property; penalty,"; longing", deleted "there to" and added "to the library", and 
deleted "Any" and added "A"; after "authorized by rules", after "ten dollars", added "($10.00)". 


deleted "and regulations of the board of trustees so to do" 


34-2-15. Liability for injury to books or property. 


A person who injures, defaces:or destroys a book or other property that belongs to the supreme 
court law library shall forfeit twice the value of that book or property to be sued for and recovered 
by the state. It shall be the duty of the librarian of the supreme court law library to promptly no- 
tify the supreme court of any such offense. 


History: Laws 1915, ch. 47, § 11; C.S. 1929, § 133- technical changes; added the catchline, "Liability for in- 


111; 1941 Comp., § 3-712; 1953 Comp., § 4-10-12; 1978 jury to books or.property.", deleted "Any" and added "A", 
Comp., § 18-1-11, recompiled and amended as § 34-2- after "person", deleted “injuring, defacing or destroying" 
15 by Laws 2018, ch. 39, § 5. and added "who injures, defaces or destroys", after "other 
Recompilations. — Laws 2018, ch. 39, § 5 recompiled property", deleted "belonging" and added "that belongs", 
and amended former 18-1-11 NMSA 1978 as 34-2-15 after "to the", added "supreme court law", after "twice the 
NMSA 1978, effective July 1, 2018. value", deleted "thereof" and added "of that book or prop- 
The 2018 amendment, effective July 1, 2018, made erty", after "duty of the librarian", added "of the supreme 
changes to conform with the transfer of authority over the court law library", and after "promptly notify", deleted 
supreme court law library to the supreme court, and made "said board of trustees" and added "the supreme court". 


34-2-16. Consolidated appropriation. 


For purposes of the annual appropriation and budgeting process, and notwithstanding any state 
budget statutes to the contrary, the operations of the supreme court, supreme court building com- 
mission and supreme court law library shall be funded and budgeted through a consolidated ap- 
propriation to the supreme court. 


History: 1978 Comp., § 34-2-16 , enacted by Laws Effective dates. — Laws 2018, ch. 39, § 11 made Laws 
2018, ch. 39, § 6. 2018, ch. 89, § 6 effective July 1, 2018. 


34-2-17. Working interdisciplinary network of oe Romana 
stakeholders; created. 


A. The supreme court shall establish the "working interdisciplinary network of guardianship 
stakeholders" to provide ongoing evaluation of New Mexico laws, services and practices related to 
adult guardianship and conservatorship. 

B. The network shall consist of the following members appointed by the chief justice of the 
supreme court in a manner that reflects a geographic balance: 

(1) one or more members of the judiciary; 

(2) the secretary of aging and long-term services or the secretary's designee; 

(3) the executive director of phe developmental disabilities planning council or the execu- 
tive director's designee; 

(4) the chief executive officer of the interagency behavioral health purchasing collabora- 
tive or the chief executive officer's designee; 

(5) the state auditor or the state auditor's designee; 

(6) the attorney general or the attorney general's designee; 

(7) one or more members of the legislature; 

(8) the chief executive officer of disability rights New Mexico or the chief executive officer's 
designee; 

(9) a professional guardian; 

(10) a professional conservator; 

(11) a family guardian; 
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(12) .a family member, who is not a guardian or conservator, of a protected person; ©: 

(13), an attorney; 

(14) . ahealth care provider with experience in working with patients in need of guardianship; 

(15) one or more members of an-Indian nation, tribe or pueblo located eae or. partly i in 
New Mexico; 

(16) two protected persons; 

(17) arepresentative of the administrative office of the courts; 

(18) arepresentative of the American association of retired persons; and 

(19). any other stakeholder the chief justice deems appropriate. 

C. The chief justice shall appoint the network chair and an executive committee friiin the net- 
work membership. 

D. After the initial aBoolittenee sented shall serve sir vered rishi yan aed ee his 
reappointed. Initial appointments shall be for terms of at least two years. 

E. The network shall meet at least four times each year. Members’ may be reimbursed for 
travel expenses in accordance with the’Per Diem and Mileage Act [10-8-1 to 10-8-8 NMSA 1978]. 
The network shall provide reasonable accommodations to make the meetings accessible to its 
members. 


History: Laws 2021, ch. 128, § 11. Effective dates. — Laws 2021, ch. 128, § 14 made 
Laws 2021, ch. 128; § 11 effective July 1, 2021. 


34-2-18. Working interdisciplinary network of guardianship 
stakeholders; duties. 


The working interdisciplinary network of guardianship stakeholders shall: 

A. identify strengths and weaknesses in New Mexico's system of adult guardianship and con- 
servatorship; 

B. identify the least restrictive decision-making options for alleged incapacitated persons and 
protected persons under guardianship and conservatorship; 

C. review national standards on guardianship and conservatorship practices and recommend 
standards for implementation in New Mexico; 

D. propose methods of training gaan and conservators in pest practices or ag stan- 
dards; 

E. recommend outreach, Banton and training as needed; and 

F, serve as an ongoing problem-solving mechanism to enhance the ashes of care and quality 
of life for adults who are or may soon be in the guardianship or conservatorship system. 


History: Laws 2021, ch. 128, § 12. Effective dates. Be Laws 2021, ch. 128, § 14 made 
Laws 2021, ch. 128, § 12 effective July 1, 2021. 


ARTICLE 3 
Supreme Court Building 
Sec. Sec. 
34-3-1. Supreme court building commission; creation. 34-3-3, Supreme court building commission; duties. 


34-3-2. Supreme court building commission; organization, 


34-3-1. Supreme court building commission; creation. 


There is created the "supreme court building commission", which shall consist of the chief jus- 
tice and justices of the supreme court. ) 
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History: 1953 Comp., § 6-10-1, enacted, by Laws 
1967, ch, 214, § 1; 2018, ch. 39, § 7. 

Cross references, — For constitutional oath, see N.M. 
Const., art. XX, § 1. 

The 2018 Sleaubreaicl effective’ July .1,, 2018, 
changed the composition of the supreme court building 


commission; after "There is created", deleted "within the 
judicial,department", after "the ‘supreme court building 
commission”, deleted the remainder of the section and 
added "which shall consist of the chief justice and justices 
of the supreme court’, 


34-3-2. Supreme court building commission; organization. 


The chief justice of the supreme court shall act as chair of the supreme court building commis- 
sion, and the clerk of the supreme court shall act as secretary for the commission. The secretary 
shall keep complete records of all commission business and shall approve all vouchers submitted 
to the department of finance and administration for the expenditure of funds appropriated to the 
supreme court for the operations of the supreme court building commission. Three members of the 
commission constitute a quorum for the transaction of business, and all actions of the commission 
shall be by a majority vote of the full commission. 


History: 1953 Comp., § 6-10-2,; enacted by. Laws 
1967, ch, 214, § 2; 2018, ch. 39, § 8. 

The 2018 amendment, effective July 1, 2018, changed 
the organizational structure of the supreme court build- 
ing commission, and increased the number of commis-~ 
sion members that constitute a quorum for the transac- 
tion of business; deleted "The supreme court building 
commission shall elect from its membership a chairman, 
vice chairman and secretary. The chairman shall preside 
at all meetings of the commission and shall sign on be- 


half of the commission all contracts and other necessary _ 


papers authorized by, the commission, In the absence of 
the chairman, the vice chairman shall exercise his duties" 
and added "The chief justice of the supreme court shall 
act as chair of the supreme court building commission, 
and the clerk of the supreme court shall act as secretary 
for the commission.", after "expenditure of funds", deleted 
"available" and added "appropriated", after "to the", added 
"supreme court for the operations of the supreme court 
building", and after "commission.", deleted "Two" and 
added, "Three", 


34-3-3. Supreme court building commission; duties. 


The supreme court building commission has care, custody and control of the supreme court 
building and its grounds, along with all equipment, furniture and fixtures purchased or used by 
agencies of the judicial department housed in the building. With respect to this property, the com- 


mission shall: 


A. provide for the preservation, repair, care, cleaning, heating and lighting; and 
B. hire necessary employees for this purpose and fix their compensation and terms of employ- 
ment, but no compensation shall be paid to any person who is paid compensation by any other 


agency of the state. 


History: 1953 Comp., § 6-10-3, enacted by Laws 
1967, ch. 214,,§ 3; 2018, ch. 39, § 9. 

The 2018 amendment, effective July 1, 2018, made 
changes to conform with the transfer of authority over the 


supreme court building commission to the supreme court; 


in the introductory paragraph, after "department housed", 
deleted "therein" and added‘"in the building"; and at the 
beginning of Subsection B, deleted ' ‘subject to legislative 
BPR SRTE HORS 


ARTICLE 3A 


Court of Appeals Building Coninniteaion 


Sec. 

34-3A-1. Court of appeals building commission; creation; 
membership. 

34-3A-2. Court of appeals building commission; organi- 
zation. 


Sec. 
34-8A-3, Court of appeals building commission; duties. 


34-3A-1. Court of appeals building commission; creation; membership. 


A. The "court of appeals building commission" is created within the judicial branch. The court 
of appeals building commission shall be composed of the chief judge of the court of appeals; the 
chief clerk of the.court of appeals; one member of the supreme court appointed by the chief justice 
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of the supreme court; and two public members with architectural or engineering expertise ap- 
pointed by the chief judge of the court of appeals. 

B. Each member of the court of appeals building commission shall qualify by taking the oath 
prescribed by the constitution of New Mexico for state officers. An appointed member shall hold 
office until there is a change in the appointing authority and the member's successor is appointed. 
Vacancies shall be filled in the same manner as the original appointment. Members shall receive 
reimbursement as provided in the Per Diem and Mileage Act [10-8-1"NMSA 1978] and shall re- 
ceive no other compensation, perquisite or allowance. No member shall be interested, directly or 
indirectly, in any contract relating to the construction, equipment or maintenance of the court of 
appeals building, and any contract made in violation of this sentence is void. 


History: Laws 2007, ch. 147, § 1. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 147, contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


34-3A-2. Court of appeals building commission; organization. 


The court of appeals building commission shall elect from its membership a chair, a vice chair 
and a secretary. The chair shall preside at all meetings of the commission and shall sign on behalf 
of the commission all contracts and necessary papers authorized by the commission. In the ab- 
sence of the chair, the vice chair shall exercise the chair's duties. The secretary shall keep complete 
records of all commission business and shall approve all vouchers submitted to the department, of 
finance and administration for the expenditure of funds available to the commission. Three mem- 
bers of the commission constitute a quorum for the transaction of business, and all actions of the 
commission shall be by a majority vote of members present. 


History: Laws 2007, ch. 147, § 2. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 147, contained no adjourtiment of the Eee: 
effective date provision, but, pursuant to N.M. Const., art. 


34-3A-3. Court of appeals building commission; duties. 


A. The court of appeals building commission has care, custody and control of the court of ap- 
peals building and its grounds, along with all court of appeals equipment, furniture and fixtures 
housed in the building. The court of appeals shall report and record all these assets as required by 
state audit rules. 

B. With respect to the property under the care, custody and control of the edt of appeals pur- 
suant to Subsection A of this section, the court of appeals building commission shall: 

(1) provide for the design, construction, maintenance, repair, cleaning, heating, cooling and 
lighting of that property; and 

(2) subject to legislative appropriation, hire employees as necessary and fix their compen- 
sation and terms of employment; provided that no compensation shall be paid to a person who is 
compensated by another agency of the state. 


History: Laws 2007, ch. 147, § 3. IV, § 23, was effective June 15, 2007, 90 days after the 
Effective dates. — Laws 2007, ch. 147, contained no adjournment of the legislature, 
effective date provision, but, pursuant to N.M. Const., art. 


ARTICLE 4 
Court Reports 


Sec. Sec. 

34-4-1, Recompiled. . 34-4-3. Copies of reports of state officers, biennial budget 

34-4-2, Appellate court reports; inclusion in master data- and session laws transmitted to congres- 
base. sional library. 
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34-4-1. Recompiled. 


Recompilations. — Section 34-4-1 NMSA 1978, relat- 
ing to the distribution of session laws, has been recom-' 
piled as 8-4-6 NMSA 1978. 


34-4-2. Appellate court reports; inclusion in master database. 


A. The New Mexico compilation commission shall maintain and update all opinions and deci- 
sions of the appellate courts in the master database of the commission and provide them free of 
charge on its online website. ) 

B. The courts shall provide the commission with an electronic copy of each opinion and deci- 
sion as it is issued. 


History: 1953 Comp., § 10-1-14, enacted by Laws Mexico compilation commission to receive distributions of 


1966, ch. 28, § 28; 1978, ch. 130, § 3; 1982, ch. 7, § 4; sets of the compilation, replacement volumes or replace- 
2019, ch. 74, § 8. + ment pamphlets may dispose of such sets according to 
Cross references, — For the New Mexico fcnailetion procedures set out for disposal of surplus property. Sets 
Commission, see 12-1-2 NMSA 1978. shall not be delivered or returned to the office of the com- 
For the New Mexico reports, see 12-1-3.1 NMSA 1978. mission in Santa Fe..The commission shall determine how 
The 2019 amendment, effective May 3, 2019, required many full sets of the printed statutes and other publica- 
the New Mexico compilation commission to maintain and tions it will maintain for historical, reference and possible 
update all opinions and decisions of the appellate courts replacement purposes, and the remainder of the sets held 
in the master database and provide for free online ac- by the commission may-be disposed of according to proce- 
cess to the publications in the master database, required dures set out for the disposal of surplus property. 
the appellate courts to provide the commission with an B. All contracts in effect on the effective date of this 
electronic.copy of each opinion and decision, and removed act, May 3, 2019, shall continue to be effective until the 
provisions related to the compilation commission’s tradi- contract has been completed or the commission decides to 
tional methods of publishing, printing, and distributing terminate the contract. 
legal matter; in Subsection A,,added "maintain and up- C. On the effective date of this act, May 3, 2019, all ref- 
date all opinions and decisions of the appellate courts in erences in law and other legal documents to the New Mex- 
the master database of the commission and provide them ico statutes annotated or the NMSA 1978 shall be deemed 
free of charge on its online website"; deleted former Sub- to be references to the content of the master database. 
paragraphs A(1) through A(3); and deleted former Subsec- 
tions B through D and added a new Subsection B. _ ANNOTATIONS 
Temporary provisions, — Laws,2019, ch. 74, § 9 pro- Am, Jur. 2d, A.L.R. and C.J.S. references. — 77 
vided; C.J.S. Reports § 4 et seq. 


A. On the effective date of this act, May 3, 2019, all 
state, local and district officers designated by the New 


34-4-3. [Copies of reports of state officers, biennial budget and session 
laws transmitted to congressional library.] 


The officer or employee of this state having charge of the publication of the public documents 
hereinafter mentioned shall transmit the same to the librarian of congress for the use of members 
of congress from New Mexico and others interested, if and when printed, as follows: 2 [two] copies 
each of the biennial budget, of the reports and official opinions of the attorney general of the state, 
and of all separate compilations of laws issued by state officers; 1 [one] copy each of the legislative 
journals and other documents published by order of the state legislature or either house thereof 
and of all reports, bulletins, circulars, pamphlets, maps, charts and other official publications of 
any executive department, office; commission, bureau, board or state institution now existing or 
hereafter authorized by law. 


History: Laws 1937, ch. 171, § 2; 1941 Comp., § 12- Bracketed material. — The bracketed material in 
115; 1953 Comp., § 10-1-15. this section was inserted by the compiler. It was not en- 
acted by the legislature and is not a part of the law. 
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ARTICLE 5 babi en 
Court of Appeals 

Sec. Sec. 
34-5-1. Court of appeals; judges; elocnise for staggered 34-5-10. Transfer of cases on appeal. 

terms. 34-5-11. ‘Court of appeals; quorum; decisions; rehearings. 
34-5-2, Court of appeals; chief judge. 34-5-12. Court of appeals; seal. 
34-5-3. Repealed. 34-5-13. Court of appeals; publishing opinions, 
34-5-4.. Court.of appeals; vacancy in membership. ’ _84-5-14. Supreme court; appellate jurisdiction; review by 
34-5-5. Court of appeals; personnel. certiorari to court of appeals; Cornaeengn 
34-5-6. Court of appeals; fees and costs. of cases to supreme court, 
34-5-7. Court of appeals; terms of court; location. 84-5-15. Court of appeals; electronic services fee. 
34-5-8,. Court of appeals; appellate jurisdiction. 
34-5-9. Court of appeals; procedure for appeals from dis- 


trict court. 


34.5-1. Court of appeals; judges; election for staggered terms. 


The "court of appeals" of New Mexico consists of ten judges who are nominated and elected in 
the same-manner as justices of the supreme court. No judge of the court of appeals shall be nomi- 
nated or elected to any other than a judicial ace f in this state. 


History: 1953 Comp., '§ 16-7-1, enacted by Laws Compiler's notes. — Laws 1991, ch. 168, §§ 1 to 4, ef- 


1966, ch. 28, § 1; 1972, ch. 32, §1; 1978, ch. 25, § 1; 1990, fective April 4, 1991, repeals Laws 1990, ch. 35, § 3, which 
ch, 35, § 1. provided a contingency for the effectiveness of Laws 1990, 
Cross references, — For number, qualifications, elec- ch. 35, $$ 1 and 2, provides that this repeal shall revive 
tion and terms of court of appeals judges, see N. M. Const., the provisions of Laws 1990, ch. 35, §§ 1 and 2, and further 
art. VI, § 28. provides that subsequent terms for all judges of the court 
For court of appeals judge holding court in any district of appeals shall be for eight years. 
or acting as supreme court Justice, see N.M. Const., art. Laws 1990, ch, 35, § 2, effective May 16, 1990, provides 
WIERI28 Od se that the eighth, ninth, and tenth judges of the court of ap- 
For district judge acting as court of appeals judge, see peals shall be appointed effective April 1, 1991, and shall 
N.M. Const., art. VI,§ 28... 5 be nominated and elected at the next general election. The 
1990 amendment. — Laws 1990, ch. 35, § 1 amended eighth judge shall run for an initial term of four years. The 
34-5-1 NMSA,1978 to! provide for ten appellate judges. ninth judge shall run for an initial term of six years. The 
Laws 1990, ch. 35, § 2 provided for the appointment and . tenth judge shall run for an initial term of eight years. 
election of three additional judges. However, Laws 1990, , i 
ch. 35, § 3 provided: "The provisions of this act shall not ANNOTATIONS 
take effect unless seventy-ninth fiscal year funding for Law reviews. — For article, "History of the New Mex- 
three additional court of appeals judges is provided in the ico Court of Appeals" see 22 NM. Rev. 595 (1992), 
Gegerel Appropriations Ach of kOO0'E 6 i £4 3 > Am, dur, 2d, ALR. and CJS. references, — 21 


| C.J.S, Courts §.111.et, seq. 


34-5-2. Court of appeals; chief judge. E 


_ At their first vide in each odd-numbered year, the ce ae of the hie of pas ba by 
majority vote, designate one of their number to serve as chief judge for.a term of two years, In the 
absence of the chief judge, the senior judge present at the seat.of government shall, exercise the 
powers of the chief judge. Seniority shall.be determined by the length of present continuous ser- 
vice on the court. In the event of a vacancy in the office of chief judge, the judges shall, iby mre anity 
vote, designate one of their number to serve for the remainder of the term. 


History: 1953 Comp., § 16-7-2, enacted by Laws 
1966, ch. 28, § 2. 


34-5-3. Repealed. 


Repeals. — Laws 1993, ch. 278, § 4 repealed 34-5-3 January 1, 1994. For provisions of former section, see the 
NMSA 1978, as amended by Laws 1990, ch, 115, § 2, con- 1992 NMSA 1978 on NMOneSource.com. For present com- 
cerning salaries of judges of the court of appeals, effective  _—s parable provisions, see 34-1-9 NMSA 1978, 
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34-5-4. Court of appeals; vacancy in membership. 


If a vacancy in the membership of the court of appeals other than by expiration of a term shall 
occur, the governor shall fill the vacancy by appointment of a qualified person to serve until De- 
cember 31 following the next general election, or for the remainder of the unexpired term, which- 
ever is the longer period. 


History: 1953 Comp., § 16-7-4, enacted by Laws Cross references. — For’ filling vacancy, see N.M. 
1966, ch. 28, § 4; 1973, ch. 136, § 1. Const., art. VI, § 28. 


34-5-5. Court of appeals; personnel. 


A. The court of appeals shall employ a clerk and other necessary employees to’ serve at the 
pleasure of the court. Employees shall receive compensation established by the court, subject to 
legislative appropriations. . 

B. Before entering the duties of his office, the clerk shall take the oath prescribed by the consti- 
tution for state officers and file with the secretary of state a corporate surety bond in the amount 
of five thousand dollars ($5,000). The bond shall be approved in writing on its face by the chief 
judge of the court of appeals and conditioned upon the clerk's faithful performance of the duties of 
his office and payment of all money received as clerk to the person entitled to receive it. 

C. Subject to legislative appropriations, each judge of the court of appeals may select a law 
clerk who is a graduate of a law school which meets the standards of accreditation of the American 
Bar Association. Each law clerk shall serve at the pleasure of the judge who selected him. 

D. Personnel of the court of appeals, including law clerks and other employees, shall: 

(1) perform duties as provided by rule of the court of appeals; 
(2) not engage in the private practice of law; and 
(3) not receive any additional salaries on account of services rendered the state. 


History: 1953 Comp., § 16-7-5, enacted by laws Cross references. — For oath of office, see N.M. Const., 
1966, ch. 28, § 5. art. XX, § 1. 
For surety bonds, see 10-2-15 NMSA 1978. 


34-5-6. Court of appeals; fees and costs. 
A. The clerk of the court of appeals shall collect the following fees: 


docket fee, twenty-five dollars ($25.00) of which shall be deposited in 
the court automation fund and one hundred dollars ($100) 
of which shall be deposited in the court facilities fund ..........essseseeeesteeseeeeeeneeenens $125.00 
docket fee for cases in which a motion to docket and dismiss the 
appeal is filed for failure to file a docketing statement, ten dollars ($10.00) 
of which shall be deposited in the court automation fund and ten dollars 


($10.00) of which shall be deposited in the court facilities fund .........::ccsceseeceeneeees 20.00 
single copy of records, per typewritten folio ........cscccsccesssceccesseetneecepererasesevereneesesercneeeens 10 
each additional copy of records ordered at same time, per typewritten folio ............6. 05 
copies of records reproduced by photographic process, PeYr Page ...........ssesssecrseeeeeeeeerees .10 
comparing copies of records tendered to him, per folio ......i...cecececcseeseeeseennnneeveneeenee tenes 05 
SAEs COOH G MOG is sisaseslccncss eivccncettiaiin vader deeCudko tus ene flere tee ete aT eee Te oti tte ats 1.00. 


B. No fees or costs shall be required in proceedings in forma pauperis, from state officers acting 
in their official capacity or in any other case where a statutory exemption exists. 

C. Except as otherwise specifically provided by law, the clerk of the court of appeals shall pay 
all fees and costs to the state treasurer for credit to the state general fund. 
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History: 1953 Comp., § 16-7-6, enacted by Laws The 1996 amendment, effective May 15, 1996, in Sub- 
1966, ch. 28, § 6; 1992, ch. 111, § 19; 1996, ch. 41, § 2; section A, inserted "twenty-five dollars ($25.00) of which 
1998 (1st S. S. ), ch. 6, § 2; 2003, ch. 38, § 2. shall be deposited in the court automation fund" follow- 

Cross references. — For éollection of fees by district ing "docket fee", substituted "$125.00" for "$100.00", in- 
court clerks in civil matters docketing any cause, includ serted "ten dollars ($10.00).of which shall be deposited in 
ing appeals, see 34-6-40 NMSA 1978, _. the court automation fund" following "and affirm", sub- 

For the court automation fund, see 34-9-10 NMSA 1978. stituted "$20.00" for "$10.00", and made minor stylistic 

For penalty for public officer's demanding illegal fees, changes; and, in Subsection C, added "Except as otherwise 
see 30-23-1 NMSA 1978. specifically provided by law" at the beginning. 

For amounts to be taxed as costs on appeals.and writs of The 1992 amendment, effective July 1, 1992, substi- 
error, see 89-38-11 NMSA 1978. tuted "$100.00" for "$20.00" in Subsection A. 

The 2003 amendment, effective June 20, 2003, in Sub- 
section A deleted "skeleton transcript is filed for purpose ANNOTATIONS 
of a" following "cases in. which a", and substituted "dis- Am, Jur, 2d, ALR. and C.d.S, references. What 
miss the appeal is filed for failure to file a docketing state- constitutes "fees" or "costs" within meaning of Federal 
ment" for "affirm" following "motion to docket and" near Statutory Provision (28 USCS § 1915 and similar pre- 
the middle of Subsection A. decessor statutes) permitting party to proceed in forma 


The 1998 amendment, effective July 1, 1998, inserted ete Without rend of fia anedkhais or weearth 
"and one hundred dollars ($100.00) of which shall be de- atin 6 epee os % 7 


posited in the court facilities fund" and "and ten dollars 
($10.00) of which shall be deposited in the court facilities 
fund" in Subsection A, 


34-5-7. Court of appeals; terms of court; location. 


The court of appeals shall hold one term each year beginning on the second Tuesday of Janu- 
ary, and it shall always be in session. The headquarters of the court and the clerk's office shall: be 
located at the seat of government. The court may convene at any location in the state. 


History: 1953 Comp., § 16-7-7, enacted by Laws Cross references. — For continuing undecided cases 
1966, ch. 28, § 7. from term to term,see 39-3-6 NMSA 1978. 


34-5-8. Court of appeals; appellate jurisdiction. 


A. The appellate jurisdiction of the court of appeals is coextensive with the state, and the court 
has jurisdiction to review on appeal: 
(1) any civil action not am oem reserved to the igen of the supreme court by the 
constitution or by law; 
(2) all actions under the Workmen's Compensation Act [Workers' Comifenaation Act], the 
New Mexico Occupational Disease Disablement Law [52-3-1 NMSA 1978], the Subsequent Injury 
Act and the federal Employers’ Liability Act[s]; 
(3) criminal actions, except those in which a judgment of the district court imposes a sen- 
tence of death or life imprisonment; 
(4) post-conviction remedy proceedings, except where the sentence involved is death or life 
imprisonment; 
(5) actions for violation of municipal or ‘county theeeigel where a fine or imprisonment 
is imposed; 
(6) decisions of administrative agencies of the state; and 
(7) decisions in any other action as may be provided by law. 
B. The supreme court may provide for the transfer of any action or decision enumerated in this 
section from the court of appeals to the supreme court in addition to the transfers Sagal dod for i in 
Section 34-5-10 and Subsection C of Section 34-5-14 NMSA 1978. 


History: 1953 Comp., § 16-7-8, enacted by Laws Subsequent Injury Act. — The Subsequent Injury 


1966, ch. 28, § 8; 1967, ch. 24, § 1; 1983, ch. 883, § 1. Act; referred to in, Subsection A(2), refers to Laws 1961, 
Bracketed material. — The bracketed material in ch. 184, compiled as 52-2-1 to 52-2-138 NMSA.1978. 
this section was inserted by the compiler to correct an ap- Cross references. — For Uniform Certification of 
parently erroneous reference and is not a part of the law. Questions of Law Act, see Chapter 39, Article 7 NMSA 
Workers' Compensation Act. — Laws 1987, ch, 235, § ., 1978. 
1 amended 52-1-1 NMSA 1978 to cite Chapter 52, Article For appellate jurisdiction of court of appeals, see N.M. 
1 NMSA 1978 as the "Workers' Compensation Act". Const., art. VI, § 29; 34-5-8 NMSA 1978, 
424 
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For jurisdiction of court of appeals, see N.M. Const., art. 
VI, § 29; 39-3-2, 39-3-3, 39-3-4, 39-3-6 NMSA 1978. 

For appeals from action and order of director of revenue 
division, see 7-1-25 NMSA 1978. 

For appeals under Children's Code, see 32A-1-17 NMSA 
1978. 

For appeals under Air Quality Control Act, see 14- 2-12 
NMSA ‘1978. 

For appeals under Water Quality Act, see 74-6-7 NMSA 
1978. 

For procedure on certiorari to review decision of court of 
appeals, see 12-502 NMRA. 

For procedure on certification from court of appeals, see 
12-606 NMRA. 

For the federal  geig ‘Liability Acts, see 45 U.S.C; 
§§ 51 to 60. 


ANNOTATIONS 


A waiver in a plea agreement of the right of ap- 
peal does not divest the court of appeals of jurisdiction to 
hear an appeal in a criminal proceeding. State v. Rudy B.} 
2010-NMSC-045, 149 N.M. 22, 243 P.3d 726, overruling 
2009-NMCA-104, 147 N.M. 45, 216 P.3d 810.” 

Habeas corpus. — An inmate may not resort to this 
section when the relief sought can be obtained directly by 
writ of habeas corpus and a habeas corpus petitioner is 
not required to first seek relief by a post-conviction remedy 
motion before seeking a writ of habeas corpus. Cummings 
v. State, 2007-NMSC-048, 142 N.M. 656, 168 P.3d 1080. 

Court of appeals is court’ of review only. — De- 
fendant's request to produce evidence in post-conviction 
proceeding before court of appeals was denied because the 
court of appeals is a court of review. Such review is lim- 
ited to matters disclosed by the record, and that court can- 
not originally determine questions of fact. State v. Hibbs, 
1971-NMCA-100, 82 N.M. 722, 487 P.2d 150. 

Pre-enforcement facial review of regulations un- 
authorized. — The court’ of appeals was without author- 
ity to review the constitutionality of the New Mexico Min- 
ing Act (69-36-1 to 69-36-20 NMSA 1978) in the case of an 
appeal challenging regulations on their face. Old Abe Co. 
v. N.M. Mining Comm n, 1995-NMCA-134, 121 N.M. 83, 
908 P.2d 776. 

Court of appeals not bound by trial edt inter- 
pretations of statutes and rules; rather, it reviews 
them to determine whether they are legally correct. State 
v, Herrera, 1978-NMCA-048, 92: N.M. 7, 582 P.2d 384, cert. 
denied, 91 N.M. 751, 580 P.2d 972. 

Jurisdiction over administrative agency deci- 
sions limited by statutes, — This section does not au- 
tomatically give court of ‘appeals jurisdiction over all deci- 
sions of administrative agencies; rather, the jurisdiction of 
the court is limited to’those appeals provided for by spe- 
cific statutes, State ex rel. Dep't of Human Servs. v. Man- 
fre, 1984-NMCA-135, 102 N.M. 241, 693 P.2d 1273; State 
ex rel. Pilot Dev. N.W., Inc. v. State Health Planning & Dev. 
Bureau, 1985-NMCA-050, 102 N.M. 791, 701 P.2d 390. 

Jurisdiction over mandamus. — Where a manda- 
mus proceeding is consolidated with a district court ap- 
peal from a decision of the personnel board, the court of 


appeals has jurisdiction over the mandamus parties. State © 


ex rel. N.M. State Hwy. Dep't v. Silva, 1982-NMCA-121, 98 
N.M. 549, 650 P.2d 833. 

Jurisdiction in tort counts. — Although the first 
count of the complaint is for a declaratory judgment and 
injunctive relief prohibiting the enforcement of portions of 
a city ordinance, alleging their unconstitutionality, where 
the second and third counts are for damages for false ar- 
rest, a tort action, jurisdiction in the matter is in the court 
of appeals. Balizer v. Shaver, 1970-NMSC- 124; 82.N.M. 53, 
475 P.2d 319, 
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Jurisdiction in count for insurer's bad faith in 
dismissing action. — The vast majority of the cases 
where judgments in excess of the policy limits have gone 
against insurance companies for their bad faith in defend- 
ing or in refusing to settle have been held to be tort ac- 
tions; thus, for the determination of jurisdiction on appeal, 
a civil action which includes a count seeking damages 
for moying to dismiss action against uninsured motor- 
ist is one in which one party seeks damages on an issue 
based on tort. Chacon v. Mountain States Mut. Cas. Co., 
1970-NMSC-125, 82 N.M. 54, 475 P.2d 320. 

Jurisdiction regarding damages for illegal and 
negligent actions. — Where, among other claims, plain- 
tiffs sought damages on the basis of asserted "illegal and 
negligent" actions on the part of defendants, the court of 
appeals had subject matter jurisdiction of the appeal, and 
a motion to transfer was properly denied. Miller v. City of 
Albuquerque, 1975-NMCA-099, 88 N.M, 324, 540 P.2d 254, 
cert. denied, 88 N.M. 819/540 P.2d 248. 

Jurisdiction in controversy involving uninsured 
motorist coverage, — Although in one respect an ac- 
tion against.an insurer is based on breach of contract, be- 
cause an action against an insurer is inseparable from a 
tort action against a tortfeasor where a provision of the 
insurance policy clearly indicates that the liability of the 
insurer is contingent upon the liability of a tortfeasor, the 
court of appeals has'jurisdiction of an appeal of an action 
involving uninsured motorist coverage under this section. 
Sandoval v. Valdez, 1978-NMCA-016, 91 N.M. 705, 580 
P.2d 131, cert. denied, 91.N.M. 610, 577 P.2d 1256. 

Jurisdiction may arise out of tort counterclaim. 
— In a suit for reformation where the defendants denied 
the material allegations of the complaint and counter- 
claimed for damages.as a result of alleged tortious acts on 
the part of the plaintiffs,.the jurisdiction of the court of ap- 
peals arises out of the counterclaim based on tort. Wright 
ve Brem, 1970-NMCA-0380, 81 N,M. 410, 467 P.2d 736. 

Criminal jurisdiction extends to review of bond 
order. — Where court of appeals had jurisdiction over an 
appeal from defendant's conviction of rape but defendant's 
motion for review of the order fixing appeal bond was orig- 
inally docketed in the supreme court and then was trans- 
ferred to the court of appeals, the transfer of that motion 
was a final determination of jurisdiction. State v, Lucero, 
1970-NMCA-057, 81 N.M. 578, 469 P.2d 727, 

Appellate jurisdiction over a district court’s de- 
cision in an on-record appeal from metropolitan 
court. — The broad language of 34-5-8(A)(3) NMSA.1978 
provides the New Mexico court of appeals with subject 
matter jurisdiction over all criminal cases, except, those 
that result in,a life or death sentence, and therefore in 
the absence of any constitutional or statutory language 
carving out-an exception for on-record appeals, the suc- 
cessive jurisdiction provided for in 34-5-8(A)(3) includes 
review of both on-record and de novo appeals decided by 
the district court. State v. Armijo, 2016-NMSC-021, affg 
2014-NMCA-013, 316 P.3d 902. 

Criminal jurisdiction extends to review of on- 
record appellate decisions of the district court. 
— The court of appeals has been vested with jurisdic- 
tion over appeals in all criminal actions, with the limited 
exception of those where a sentence of death or life im- 
prisonment is imposed, including the review of on-record 
appellate decisions of the district court. State v. Carroll, 
2015-NMCA-033, cert. granted, 2015-NMCERT-001. 

Where defendant was convicted of DWI following a 
bench trial in metropolitan court, appealed the conviction 
to the district court for on-record: review, which was af- 
firmed by the district court, and then appealed the dis- 
trict court’s decision to the court of appeals, the state’s 
claim that there is no grant of jurisdiction to the court 
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of appeals from a district court’s on-record appellate re- 
view of a metropolitan court conviction for DWI was in 
error; Subsection A(8) of this section grants the court of 
appeals with jurisdiction to hear appeals from a district 
court’s on-record review of a metropolitan court deci- 
sion, State v. Carroll, 2015-NMCA-033, cert. granted, 
2015-NMCERT-001. 

Conviction of criminal contempt. — Defendant had 
the right to appeal conviction for criminal contempt, and 
court of appeals has jurisdiction over that appeal. State v. 
Watson, 1971-NMCA-104, 82 N.M. 769, 487 P.2d 197. 

Prior to 1967, the court of appeals had no jurisdic- 
tion in post-conviction remedy proceedings. State v. 
Weddle, 1967-NMSC-028, 77 N.M. 420, 423 P.2d 611 (hold- 
ing post-conviction remedy proceedings not "criminal ac- 
tions"); 169 A.L.R. 1203. 

The court of appeals has jurisdiction if proceed- 
ings were commenced after effective date of 1967 
amendment. State v. Garlick; 1969-NMSC-068, 80 N.M. 
852, 456 P.2d 185 (proceedings not:commenced before ef- 
fective date). 

Including jurisdiction of sentence of not less than 
one nor more than 99 years. — A sentence of not less 
than one nor more than 99-years is an indeterminate sen- 
tence and not a sentence of life imprisonment; therefore, 
the court of appeals has jurisdiction of a motion for post- 
conviction relief. Salazar v. State, 1971-NMCA-076, 82 
N.M. 630, 485 P.2d 741. 

No jurisdiction if sentence is death or life impris- 
onment. — Court of appeals does not have appellate juris- 
diction over post-conviction remedy proceedings where the 
sentence involved is death or life imprisonment. Martinez 
v, State, 1990-NMCA-033, 110 N.M. 357, 796 P.2d 250. 

Court of appeals has jurisdiction to entertain de- 
fendant's probation revocation appeal. State v. Cas- 
tillo, 1980-NMCA-020, 94 N.M. 352, 610 P.2d 756. 

Jurisdiction has been given to review director of 
revenue division. — The court of appeals has jurisdic- 
tion to review directly a decision of the director of the rev- 
enue division. Section 7-1-25 NMSA 1978 provides that 
a protestant dissatisfied with the director's order, after a 
hearing, may appeal directly to that'court. Union County 
Feedlot, Inc. v. Vigil, 1968-NMCA-088, 79 N.M. 684, 448 
P.2d 485. 

No jurisdiction to review personnel board or for- 
mer alcoholism commission. — It has not been pro- 
vided by law for the court of appeals to review the deci- 
sion of the personnel board or the alcoholism commission 
(now abolished). The remedy for review of the administra- 
tive actions in such case is by a writ of certiorari from 
the district court. Durand v. N.M. Comm'n on Alcoholism, 
1976-NMCA-077, 89 N.M. 434, 553 P.2d 714. 

Order by director of workers' compensation ad- 
ministration is not appealable to the court of appeals. 
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Sun Country Physical Therapy Assocs. v. N.M. Self-Insurers' 
Fund, 1996-NMCA-008, 121 N.M. 248, 910 P.2d 324. 

Standards adopted by agency as rules appealable. 
— Since the standards for the evaluation of waste water 
to determine whether it is contaminated were adopted by 
an administrative agency as rules, they are appealable to 
the court of appeals. Bokum Resources Corp. v. N.M. Water 
Quality Control Comm'n, 1979-NMSC-090, 93 N.M. 546, 
603 P.2d 285. 

Court of appeals has no jurisdiction to review dis- 
charge of writ of prohibition. — Appellants’ claim in 
prohibition proceedings that a nonattorney police court 
judge was not constitutionally qualified to hear their crim- 
inal cases arising from violations of municipal ordinances 
was properly taken directly from the district court to the 
supreme court. The appeal! did not fall within the ambit 
of this section. Tsiosdia v. Rainaldi, 1976-NMSC-011, 89 
N.M. 70, 547 P.2d 553. 

Supreme court precedents must be followed. — 
The court of appeals is to follow precedents of the supreme 
court; itis not free to abolish instructions approved by the 
supreme court, although in appropriate situations it may 
consider whether the supreme court precedent is applica- 
ble. State v, Scott, 1977-NMCA-024, 90 N.M, 256, 561 P.2d 
1349, cert. denied, 90 N.M. 637, 567 P,2d 486, overruled on 
other grounds by State v. Reynolds, 1982-NMSC-091, 98 
N.M. 527, 650 P.2d 811. 

Order approving criminal instructions, —, The 
court of appeals is bound by the supreme court order 
approving N.M.U.J.I. Crim. 2.10 and 2.20. (now see UJI 
14-210 and 14-220) and has no authority to set the in- 
structions aside. State.v. Scott, 1977-NMCA-024, 90 N.M. 
256, 561 P.2d 1349, cert. denied, 90 N,M. 637, 567 P.2d 
486, overruled on other grounds by State v. Reynolds, 
1982-NMSC-091, 98 N.M. 527, 650 P.2d 811. 

Jurisdiction to review jury instructions. — The 
court of appeals is not precluded from considering error 
in jury instructions, but is precluded only from. overrul- 
ing those instructions. that have been considered by the 
supreme court in actual cases and controversies that are 
controlling precedent. State v. Wilson, 1994-NMSC-009, 
116 N.M. 793, 867 P.2d 1175. 

Law reviews. — For note, "Workmen's Compensation 
in New Mexico; Pre-Existing Conditions and the Subse- 
quent Injury Act," see 7 Nat. Resources J, 632 (1967). 

For article, "Approaching Statutory Interpretation in 
New Mexico," see 8 Nat. Resources J. 689 (1968). 

For annual survey of New Mexico law relating to civil 
procedure, see 12 N,M,L. Rev. 97 (1982). 

For article, "History of the New Mexico Court of Ap- 
peals," see, 22 N.M.L. Rev. 595 (1992). 

For article, "Jurisdiction as May Be Provided by Law: 
Some Issues of Appellate Jurisdiction in New Mexico," see 
36 N.M.L. Rev, 215 (2006). 


34-5-9. Court of appeals; procedure for appeals from district court. 


Unless otherwise provided by rule of procedure, appeals to the court of appeals shall ¥: taken 
from the district court in the manner sr prescribed for appeals to the supreme court, 


History: 1953 ereteoe § 16-7-9, enacted by Laws 
1966, ch. 28, § 9. 


34-5-10. Transfer of cases on appeal. 


No matter on appeal in the supreme court or the court of appeals shall be dismissed for the rea- 
son that it should have been docketed in the other court, but it shall be transferred by the court 
in which it is filed to the proper court. Any transfer under this section is a final determination of 
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jurisdiction. Whenever either court determines it has jurisdiction in a case filed in that court and 
proceeds to decide the matter, that determination of jurisdiction is final. No additional fees or costs 
shall be charged when a case is transferred to another court under this section. 


History: 1953 Comp., § 16-7-10, enacted by Laws 
1966, ch. 28, § 10. 

Cross references, — For Uniform Certification of 
estion of Law Act, see 89-7-1 NMSA 1978. 

For appellate jurisdiction of supreme court, see N.M. 
Const., art. VI, § 2 and 39-3-2, 39-3-3, 39-3-4 NMSA 1978, 

For appellate jurisdiction of court of appeals, see N.M. 
Const., art. VI, § 29 and 34-5-8 NMSA 1978. 

For procedure on certiorari to review decision of court of 
appeals, see 12-502 NMRA. 

For procedure on certification from court of appeals, see 
12-606 NMRA. 


ANNOTATIONS 


Review of transfer orders by the supreme court. 
— The supreme court has inherent authority under N.M. 
Const., art. VI, § 3, and Section 34-5-14 NMSA 1978 to 
review and reverse transfer orders of the court of appeals. 


Martinez v. Chavez, 2008-NMSC-021, 144 N.M. 1, 183 P.3d_, 


145, “ 

Only some of counts need give court of appeals 
jurisdiction. — Although the first count of the complaint 
is for a declaratory judgment and injunctive relief prohib- 
iting the enforcement of portions of a city ordinance, al- 
leging their unconstitutionality, and the second and third 


counts are for damages for false arrest, a tort action, juris- 
diction in this matter is in the court of appeals. Balizer v. 
Shaver, 1970-NMSC-124, 82 N.M. 53, 475 P.2d 319. 

Denial of motion to transfer proper. — Where, 
among other claims, plaintiffs sought damages on the 
basis of asserted "illegal and negligent" actions on the 
part of defendants, the court of appeals had subject 
matter jurisdiction of the appeal, and a motion to trans- 
fer was properly denied. Miller v. City of Albuquerque, 
1975-NMCA-099, 88 N.M. 324, 540 P.2d 254, cert. denied, 
88 N.M. 319, 540 P.2d 248. 

Transfer by supreme court final determination of 
jurisdiction of motion. — Where the court of appeals 
had jurisdiction over an appeal from defendant's convic- 
tion of rape but defendant's motion for review of the order 
fixing appeal bond was originally docketed in the supreme 
court and then was transferred to the court of appeals, the 
transfer of that motion was a final determination of ju- 
risdiction. State v. Lucero, 1970-NMCA-057, 81 N.M. 578, 
469 P.2d 727. ’ 

Law reviews. — For article, "Approaching Statutory 
Interpretation in New Mexico," see 8 Nat. Resources J, 
689 (1968). 

For survey of 1990-91 appellate procedure, see 22 


‘'N.M.L. Rev. 623 (1992). 


34-5-11. Court of appeals; quorum; decisions; rehearings. 


Three judges of the court of appeals constitute a quorum for the transaction of business, but not 
more than three judges shall sit in any matter on appeal. Decisions of the court shall be in writing 
with the grounds stated, and the result shall be concurred in by at least two judges. If any judge 
who participated in a hearing is unable for any reason to participate in a rehearing, or consider- 
ation of a motion for rehearing, of any matter, any other judge or acting judge of the court of ap- 
peals may participate in consideration of the motion or the case on rehearing. 


History: 1953 Comp., § 16-7-11, enacted by Laws 
1966, ch. 28, § 11. 

Cross references. — For quorum of court of appeals, 
see N.M. Const., art. VI, § 28. 

For concurrence of in opinion by majority of participat- 
ing justices, see N.M. Const., art. VI, § 28. : 

For continuing undecided cases from term to term, see 
39-3-6 NMSA 1978. 


ANNOTATIONS 


Case certified to supreme court where two judges 
concurred but on different grounds. — Where there 
are three separate proposed opinions of the court of ap- 
peals, the first of which would affirm the conviction of de- 
fendant on all counts, the second and third of which would 
reverse and remand for a new trial on two different issues, 
and it appears that the three proposed opinions, if filed as 
opinions of the court of appeals, would create uncertainty 
in the law in that, although there is a majority for rever- 
sal, there is no guidance for the future procedure of the 
case, and it further appears that the court of appeals may 
not call in additional judges, and, because an uncertain 


state of law should not exist and because of this fact an © 


issue of substantial public interest is created and should 


427 


be determined by the supreme court, the case is properly 
certified to the New Mexico supreme court for decision. 
State v. Tijerina, 1972-NMCA-169, 84 N.M. 432,504 P.2d 
642; see State v. Tijerina, 1973-NMSC-105, 86 N.M. 31, 
519 P.2d 127, cert. denied, 417 U.S, 956, 94S, Ct, 3085, 41 
L, Ed. 2d 674 (1974). 

Judge's opinion not concurred in is not "decision". 
— Where a judge's opinion concerning escalating benefits 
under the Workmen's Compensation Act is not concurred 
in by another judge, that justice's view concerning escalat- 
ing benefits is not a decision of the court of appeals, and 
a judgment on remand which does not provide for esca- 


lating benefits complies with the mandate and opinion of 


the court of appeals. Casias v. Zia Co,, 1980-NMCA-109, 
94 N.M. 723, 616 P.2d°436, overruled on other grounds 
by Purcella v. Navajo Freight Lines, 1980-NMCA-182, 95 
N.M. 306, 621 P.2d 523. 

Experimental use of advisory committees. — An 
experimental plan pursuant to which cases would be as- 
signed by the court of appeals to advisory committees of 
experienced attorneys was not an unconstitutional del- 
egation of judicial power, where the judges reviewed the 
records and briefs and decided the cases. Thompson’ v. 
Ruidoso-Sunland, Inc., 1987-NMCA-023, 105 N.M. 487, 
734 P.2d 267. 
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34-5-12. Court of appeals; seal. 


The court of appeals may adopt a design for the seal of ‘the court. Upon adoption, the clerk of the 
court shall file a facsimile and description of the design in the office of the secretary of state. 


History: 1953 Comp., § 16-7-12, enacted ja Laws Cross references, — For cuatody and ibaa of seal: 


1966, ch. 28, § 12. see 34-1-6 NMSA 1978. | 


| | r 
34-5-13. Court of appeals; publishing opinions. Eat 


~ The judges of the court of appeals shall meet from time to time, select from opinions of the court 
of appeals and designate to the clerk of the’court of appeals those which should be officially re- 
ported and published. The judges shall also supervise, amend and correct all syllabi or headnotes 
prefixed to the published opinions. 


History: 1958 Comp., § 16-7-18, enacted by Laws Cross references. — For sale and distribution of re- 
1966; ch. 28, § 13. . ports, see 12-1-3.1 and 34-4-2 NMSA 1978. 


34-5- 14. Supreme court; appellate jurisdiction; review by certiorari to 
court of appeals; certification of cases.to supreme court. 


A. The appellate jurisdiction of the supreme court is cosktensive with the state and extends to 
all cases where appellate jurisdiction ig not specifically vested by law in the court of appeals. 

B. In addition to its original appellate jurisdiction, the supreme court has jurisdiction to re- - 
view by writ of certiorari to the court of Beye anys civil or criminal matter in which the decision 
of the court of appeals: iS 

(1) isin conflict with a decision of the supreme eine 

(2) is in conflict with a decision of the court of appeals; 

(3) prvolyen a significant question of law under the constitution of New Mexico or the 
United States; or 

(4) involves a an issue of substantial public interest that should be determined by the’ su- 
preme court. 

Application to the supreme court for writ of certiorari to the court of appeals shall be filed with 
the clerk of the supreme court within twenty days after final action by the court of appeals. A copy 
of the application shall be filed by the clerk of the supreme court with the clerk of the court of ap- 
peals and the clerk of the court of appeals shall forthwith transmit.the record in the case to,.the 
clerk of the supreme court. Upon filing of the application, the judgment and mandate of the court 
of appeals shall be stayed pending final action of the supreme court. No further briefs or oral argu- 
ment in support of an application for writ of certiorari shall be filed or had in the supreme court 
unless so directed by the supreme court. If an application has not been acted upon within thirty 
days, it shall be deemed denied. 

C...The supreme court has appellate jurisdiction in matters appealed to the court of appeals, 
but undecided by that'court, if the court of appeals certifies to the supreme court that the matter 
involves: 

(1). asignificant question of law under the constitution of New Mexico or the United States; or 
(2) an issue of substantial public interest that should be determined. by the supreme.court. 

Any certification by the court of BPREae under this subsection is a final determination of appel- 
late jurisdiction. 

D. The jurisdiction of the supreme court over ie decisions of the court of appeals and over ac- 
tions certified to it by the court of appeals is in addition to the jurisdiction of the supreme court i in 
the issuance and.determination of original writs directed to the court of PRR HD 


History: 19538 Comp., § 16-7-14, enacted by Laws Cross fofapiacGa — For Uniform Certification of 
1966, ch. 28, § 14; 1972, ch. 71, § 1. Questions of Law Act, see 39-7-1 NMSA 1978. 
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For appellate jurisdiction of supreme court, see N.M. 
Const., art. VI, § 2 and 39-3-2, 39-3-3, 39-3-4 NMSA 1978. 

For appellate jurisdiction of court of appeals, see N.M. 
Const., art. VI, § 29 and 34-5-8 NMSA 1978. 

For procedure on certiorari to review decision of court of 
appeals, see 12-502 NMRA. 

For procedure on certification from court of appeals, see 
12-606 NMRA. 


ANNOTATIONS 


Significant question of constitutional law. — 
Where defendant alleged in his petition for a writ of cer- 
tiorari that the state violated his rights as provided un- 
der the Fifth, Sixth, and Fourteenth Amendments to the 
United State Constitution, and Article IT, Section 14 of the 
New Mexico Constitution, the state supreme court had ju- 
risdiction to review defendant’s case by writ of certiorari 
because it involves a significant question of law under the 
constitution of New Mexico or the United States. State v. 
Urban, 2004-NMSC-007, 135 N.M. 279, 87 P.3d 1061. 

Establishing propriety of writ. — Neither Rule 12- 
502 NMRA nor this section would require a defendant to 
establish the propriety of the writ of certiorari in his brief 
in chief. State v. Urban, 2004-NMSC-007, 135 N.M. 279, 
87 P.3d 1061. ; 

Supreme court has appellate jurisdiction not 
given court of appeals. — The appellate jurisdiction of 
the supreme court "extends to all cases where appellate 
jurisdiction is not specifically vested by law in the court of 
appeals," State v. Weddle, 1967-NMSC-028, 77 N.M. 420, 
423 P.2d 611. } 

Direct appeal to supreme court. — Appellants’ 
claim in prohibition proceedings that a nonattorney po- 
lice court judge was not constitutionally qualified to hear 
their criminal cases arising from violations of municipal 
ordinances was properly taken directly from the district 
court to the supreme court; the appeal did not fall within 
the ambit of 16-7-8 NMSA 1978 (now Section. 34-5-8 
NMSA 1978). Tsiosdia v. Rainaldi, 1976-NMSC-011, 89 
N.M. 70, 547 P.2d.553. 

Only supreme court may reverse its own prece- 
dent. — Implicit in this section is the concept that the 
court of appeals is to be governed by the precedents of the 
supreme court, and although the supreme court, by abol- 
ishing the defense of unavoidable accident in negligence 
actions, affirmed the decision of the court of appeals, which 
had taken that same action, the supreme court made clear 
that it, not the court of appeals, had authority to reverse 
its own precedent. Alexander v. Delgado, 1973-NMSC-030, 

_84.N.M. 717, 507 P.2d 778. 

Appeals and writs of error are in no sense to be 
compared to certiorari, and the presence of the right 
to appeal makes inappropriate and unavailable the right 
to certiorari. Roberson v. Board of Educ., 1967-NMSC-176, 
78 N.M., 297, 430 P.2d 868. 

Limitation on right of appeal does not extend 
to certiorari. — There is no reason to assume that the 
legislature, in limiting the state's right to appeal in a 
criminal case, intended a like limitation in the granting 
of a writ of certiorari. On the contrary, this section indi- 
cates that these remedies are to be considered separately. 
State v. Gunzelman, 1973-NMSC-055, 85 N.M. 295, 512 
P.2d 55, overruled on other grounds by State v. Orosco, 
1992-NMSC-006, 113 N.M. 780, 833 P.2d 1146. 

Certiorari may be issued in criminal cases. — The 
supreme court has the authority to issue writs of certiorari 
directed to the court of appeals in a criminal case where 
the conditions of this section are met, and the court's orig- 
inal jurisdiction to issue writs of certiorari, as provided 
for in N.M. Const., art. VI, § 3, leaves no doubt as to the 
power of the court to issue such writs. State v. Gunzelman, 
1973-NMSC-055, 85 N.M,, 295, 512 P.2d 55, overruled on 
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other grounds by State v. Orosco, 1992-NMSC-006, 113 
N.M. 780, 833 P.2d 1146. 

Claim of prosecutorial misconduct. — The supreme 
court had jurisdiction by writ of certiorari to review defen- 
dant's claim he was denied a fair trial because of prosecu- 
torial misconduct. State v. Ashley, 1997-NMSC-049, 124 
N.M. 1, 946 P.2d 205. 

State may seek writ of certiorari. — Although the 
reason for granting the writ of certiorari petitioned for by 
the state is based upon this section, it should be noted that 
N.M. Const., art. VI, § 3, in addition to the authority of 
N.M. Const., art. VI, § 2, and this section, states that this 
court "shall have a superintending control over all inferior 
courts; it shall also have power to issue writs of... cer- 
tiorari... and all other writs necessary or proper for the 
complete exercise of its jurisdiction and to hear and deter- 
mine the same." State v, Gunzelman, 1973-NMSC-055, 85 
N.M. 295, 512 P.2d 55, overruled on other grounds by State 
v. Orosco, 1992-NMSC-006, 113 N.M. 780, 833 P.2d 1146. 

Rulings held not to raise issues of substantial 
public interest. — Rulings of the court of appeals con- 
cerning statements by district attorney in closing argu- 
ment held not to raise issues of substantial public interest 
which should be determined by the supreme court under 
Paragraph B(4). Deats v, State, 1969-NMSC-029, 80 N.M. 
77, 451 P.2d 981. 

Denial of certiorari not affirmance or precedent. 
— The denial of’a petition for writ of certiorari by the 
court of last resort to review a decision of a court of in- 
termediate appeal is not regarded as an affirmance of 
such decision which raises it to the dignity of final au- 
thority. The denial cannot be utilized as precedent or au- 
thority for or against the propositions urged or defended 
in such proceedings, nor can it be urged as approval of 
the rule announced in the court of intermediate appeal. 
State v. Cutnose, 1975-NMCA-021, 87 N.M. 300, 532 P.2d 
889, overruled on other grounds by State v. McCormack, 
1984-NMSC-006, 100 N.M. 657, 674 P.2d 1117. 

Writ of certiorari not properly granted. — Juris- 
diction by writ of certiorari was not appropriate since 
the issue in the case only involved a difference of opinion 
between the district court and the court of appeals and 
none of the conditions in Subsection B of this section were 
present. State v. Conn, 1993-NMSC-004, 115 N.M. 99, 847 
P.2d 744, 

Applicability of Subsection C, — Subsection C ex- 
tends to "matters appealed to the court of appeals, but 
undecided by that court," if the court makes the requisite 
certification. The word "matter" means the entire case in 
which the appeal is taken. Collins ex rel. Collins v. Tabet, 
1991-NMSC-0138, 111 N.M. 391, 806 P.2d 40. 

Cases certified where two court of appeals judges 
concurred but on different grounds. — Where there 
are three separate opinions of the court of appeals, the 
first of which would affirm the conviction of defendant on 
all counts, the second and third of which would reverse 
and remand for a new trial on two different issues, and it 
appears that the three proposed opinions, if filed as opin- 
ions of the court of appeals, would create uncertainty in 
the law in that, although there is a majority for reversal, 
there is no guidance for the future procedure of the case, 
and it further appears that the court of appeals may not 
call in additional judges, and, because an uncertain state 
of law should not exist and because of this fact an issue 
of substantial public interest is created and should be de- 
termined by the supreme court, the case is properly certi- 
fied to the New Mexico supreme court for decision. State 
v. Tijerina, 1972-NMCA-169, 84 N.M. 482, 504 P.2d 642; 
State v. Tijerina, 1973-NMSC-105, 86 N.M. 31, 519 P.2d 
127, cert. denied, 417 U.S, 956, 94S. Ct. 3085, 41 L. Ed. 2d 
674 (1974). 

Instructions on intent in criminal cases. — The 
matter of instructions concerning the requisite intent in 
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criminal cases is one of substantial public interest that 
should be decided by the New Mexico supreme court. 
State v. Boyer, 1973-NMCA-047,84.N.M. 759, 508 P.2d 29; 
State v. Vickery, 1973-NMCA-046, 84 N.M. 758, 508 P.2d. 
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28; State v, Fuentes, 1973-NMCA-045, 84 NM. 757, 508. 


P.2d 27; State v, Puga, 1973-NMCA-044, 84 N.M, 756, 508 
P.2d 26. 

Interlocutory appeal granted to consider con- 
tributory negligence doctrine. — The supreme court 
granted an interlocutory appeal from the court of appeals 


pursuant to this section to determine the current validity . 


of contributory negligence in New Mexico law. Syroid v. 
Albuquerque Gravel Prods. Co., 1974-NMSC-039, 86 N.M. 
235, 522 P.2d 570. 

Delay alone insufficient ground for certification. 
— Delay by the court of appeals in deciding an appeal of 
a decision holding a statutory act unconstitutional was an 
insufficient ground for certification to the supreme court, 
where the delay occurred because primary consideration 
was given to priority cases and there was no showing that 
the assigned panel lacked authority to decide the issue, 
was unable to decide.it, or felt it should.not decide the 
issue because it was before the supreme court in other 
cases. Deer Mesa Corp. v. Los Tres Valles Special Zoning 
Dist. Comm'n, 1985-NMCA-114, 103 N.M. 675, 712 P.2d 
21, 

Minimum procedural requirements must be met. 
— Even where applications or petitions are required by 
statute which also provides for liberal interpretation, 
certain minimum requirements must be met. Roberson v. 
Board of Educ., 1967-NMSC-176, Ua N.M. 297, 430 P.2d 
868. 

Court of appeals cannot review extensions of 
time after certification. — The court of appeals is with- 
out authority to review supreme court orders granting 
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extensions of time to commence trial, where defendant's 
cause, challenging the validity of the supreme court's ex 
parte order granting the)state an extension of time in 
which to try defendant, was certified to that court, State v. 
Carter, 1974-NMCA-141, 87 N.M. 41, 528 P.2d 1281, 

Substantial public interest. — The certified question 
of whether New Mexico should adopt the rule adopted 
in Arizona that, as a matter of law and public policy, the 
attractive nuisance doctrine should not be extended to 
flumes and irrigation ditches is an issue of substantial 
public interest. Carmona v. Hagerman Irrigation Co., 
1998-NMSC-007, 125 N.M. 59, 957 P.2d 44, 

The application of the venue provisions of 38-3-1 NMSA 
1978 to a national banking association presented an is- 
sue of "substantial public interest" so as to justify certi- 
fication under Subsection C(2), Sunwest Bank v. Nelson, 
1998-NMSC-012, 125 N.M. 170, 958 P.2d 740. 

Supreme court had jurisdiction to hear appeal from the 
court of appeals' denial of municipal judge's Writ of Su- 
perintendent. Control brought against a presiding judge 
who voided his DWI sentences; the question was one of 
"substantial public interest" and, therefore, properly be- 
fore the supreme court under this section. Sims v. Ryan, 
1998-NMSC-019, 125 N.M. 357, 961 P.2d 782, 

Law reviews. — For article, "Approaching Statutory 
Interpretation in New Mexico," see 8 Nat. Resources J. 
689 (1968). 

For article, "Survey of New Mexico Law, 1982-83: Civil 
Procedure," see 14 N.M.L. Rev. 17 (1984). 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M.L. Rev. 407 (1985). 

For article, "Jurisdiction As May Be Provided by Law: 
Some Issues of Appellate Jurisdiction in New Mexico," see 
36 N.M.L. Rev. 215 (2006). : 


34-5-15. Court of appeals; electronic services fee. 


The clerk of the court of appeals may charge and collect from persons who use electronic ser- 
vices an electronic services fee,in an amount,established by supreme court rule. Proceeds from the 
electronic services fee shall be remitted to the administrative office of the courts for deposit in the 


electronic services fund. 


History: Laws 2009; ch. 112, § 3. 
Effective dates. — Laws 2009, ch. 112 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


IV, § 28, was effective June 19, 2009, 90 days after the 
adjournment of the legislature. 


ARTICLE 6. 


District Courts 


Sec. 

34-6-1. Judicial districts. 

34-6-2. District court terms. 

34-6-3. Repealed. 

34-6-4. Judges; first judicial district. 
34-6-5. Judges; second judicial district. ° 
34-6-6. Judges; third judicial district. 
34-6-7. Judges; fourth judicial district. 
34-6-8. Judges; fifth judicial district. 
34-6-9. Judges; sixth judicial district. 
34-6-10, Judges; seventh judicial district. 
34-6-11. Judges; eighth judicial district. 
34-6-12. Judges; ninth judicial district. 
34-6-138. ‘ Judges; tenth judicial district. 
34-6-14. Judges; eleventh judicial district. 
34-6-15. Judges; twelfth judicial district. 
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Sec. 
34-6-16. 
34-6-17. 
34-6-18. 


Judges; thirteenth judicial district. | 

Judges; principal offices. 

Judges; multiple-judge districts; divisions; pre- 
siding judges. 

Personnel; designation. 

Personnel]; official court reporters; Booie taresh 

Personnel; state employees. ' 

Personnel; oaths and ‘bonds. 

Personnel: travel expenses. 

Operation; location of court; facilities. 

Operation; seal. 

Operation; record; authentication: 

Operation; process, 

Operation; rules, 

Operation; filing and service. 


34-6-19. 
34-6-20. 
34-6-21. 
34-6-22. 
34-6-23. 
34-6-24. 
34+6-25. 
34-6-26. 
34-6-27, 
34-6-28, 
34-6-29, 
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34-6-1 DISTRICT COURTS 34-6-1 
Sec. Sec. 
34-6-30. Operation; notation of filing. 34-6-40.1. Civil action by state; filing fee assessed as 
34-6-31. Operation; nunc pro tunc entries. costs, 
34-6-32. Operation; return of filed papers. 34-6-41. Finance; jury refreshments, meals and rooms. 
34-6-33. Operation; dockets and records: 34-6-42. Finance; federal functions. 
34-6-34, Finance; statutory construction, » 34-6-43. Finance; statutory fees exclusive, 
34-6-35, Finance; payment of expenses. 34-6-44. District court alternative dispute resolution 
34-6-36. Finance; disposition of litigant money; court fund; administration. 

clerk trust account. 34-6-45. District: courts; alternative dispute. resolution; 
34-6-37. Finance; disposition of court income; state trea- ; fee, 

surer account. 34-6-46. District court; indigency standard; fee schedule; 
34-6-38. Finance; disposition of unclaimed money. reimbursement. 
34-6-39. Finance; improper disposition of money; penalty.’ 34-6-47. Drug court fees; fund created. 
84-6-40. Finance; fees, 34-6-48, District court; electronic services fee. 


34-6-1. Judicial districts.. 


The state shall be divided into judicial districts as follows: 


SP RGM MOsROOW> 


first judicial district, the counties of Santa Fe, Rio Arriba and Los Alamos; 
second judicial district, the county of Bernalillo; 
third judicial district, the county of Dona Ana; 
fourth judicial district, the counties of Guadalupe, San Miguel and Mora; 
. fifth judicial district, the counties of Eddy, Chaves and Lea; 
sixth judicial district, the counties of Grant, Luna and Hidalgo; 
seventh judicial district, the counties of Socorro, Torrance, Sierra and Catron; 
eighth judicial district, the counties of Taos, Colfax and Union; 
ninth judicial district; the counties of Curry and Roosevelt; 
tenth judicial district, the counties of Quay, DeBaca and Harding; 
eleventh judicial district, the counties of McKinley and San Juan; 
twelfth judicial district, the counties of Otero and Lincoln; and 


M. thirteenth judicial district, the counties of Cibola, Sandoval and Valencia. 


History: Laws 1941, ch. 75, § 1; 1941 Comp., § 16-801; 
Laws 1951, ch. 177, § 1 (1); 1953 Comp., § 16-3-1; Laws 
1961, ch. 188, § 1; 1971, ch. 52, §.1; 1992, ch. 70, § 1. 

Cross references. — For district judge serving on su- 
preme court, see N.M. Const., art. VI, § 6. 

For election and term of office of district judges, see N.M. 
Const., art. VI, § 12. 

For jurisdiction of district mers see N.M. Const., art. 
VI, § 13. 

For qualifications and residence.of district court judges, 
see N.M. Const., art. VI, § 14. 

For selection ‘of substitute judges, see N.M. Const. ; art. 
VI, §§ 15, 28. 

For increasing number of judges in district, see N.M. 
Const., art, VI, § 16, 

For rearranging districts, see N.M. Const., art. VI, § 16. 

For disqualification of judges, see N.M. Const, art. VI, 
§ 18. 

For ineligibility of district judges for nonjudicial offices, 
see N.M. Const., art. VI; § 19. 

For original judicial districts, see N.M. Const., art. VI, 
§ 25. 

For district indga acting as judge of court.of appeals, see 
N.M. Const., art. VI;§ 28, 

For powers of district judges being unaffected by city- 
county consolidation, see 3-16-11 NMSA 1978. 

For power to revoke deputy sheriff 's commission, see 
4-41-8 NMSA 1978. 

For duty of sheriff to attend court, see 4-41-16C NMSA 
1978. 

For appointment of appraisers for sale of county pAp- 
erty, see 4-47-4 NMSA 1978. 
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For children's court division, see 32A-1-5 NMSA 1978. 

For trial de novo on appeal to district court, see 39-3-1 
NMSA 1978. 

For concurrent jurisdiction in matters of informal pro- 
bate, see 45-1-302.1 NMSA 1978. 

Temporary provisions. — Laws 2019, ch, 212, §.279 
provided that; 

A, The term of a district court judge in any judicial 
district serving in a division numbered 2 or every third 
number thereafter that was set to expire on December 31, 
2020 shall expire on December 31, 2022, subject to the 
provisions of the Nonpartisan Judicial Retention Act and 
Article 6 of the constitution of New Mexico. 

B. The term of a district court judge in any judicial 
district serving in a division numbered 3 or every third 
number thereafter that was set to expire on December 31, 
2020 shall.expire on December 31, 2024, subject to the 
provisions of the Nonpartisan Judicial Retention Act and 
Article 6 of the constitution of New Mexico. 

The 1992 amendment, effective March 9, 1992, in- 
serted "Cibola," in Subsection M. 


ANN OTATIONS 


Controlling statute. — Laws 1951, ch. 177, represents 
a later expression of the legislative will than Laws 1951, 
chy 176, and must control as to the terms of court in the 
third judicial district. State v. Montiel, 1952-NMSC-028, 
56 N.M. 181, 241 P.2d 844. is 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 20 Am. 
Jur, 2d Courts § 5. 

21C.J.S. Courts § 105. 
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34-6-2. District court terms. 
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The district court shall always be in session. At least two regular terms for each county within 
a judicial district shall be established by court rule. When for any reason a district judge is pre- 
vented from attending a regular’term of the district court on the first day, he may, at any time 
during that term, enter an order fixing another return day for all process, bonds and recognizances 
returnable at that term. The order fixing the return day shall be filed with the district court clerk, 
who shall post a copy at the courthouse for at least ten days before the return day. Juries shall be 
empanelled [empaneled], cases shall be set and tried and all other business of the district court 
shall be conducted in any county at any time as directed by the district judge. 


History: 1953 Comp., § 16-3-2, enacted by Laws 
1968, ch. 69, § 5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For terms of district courts, see 
N.M. Const., art. VI, § 138. 

Repeals and reenactments, — Laws 1961, ch. 188, § 
5, repealed former 16-3-2, 1953 Comp., relating to number 
of judges in first judicial district divisions, and enacted 
another 16-3-2, 1953 Comp., dealing with the same sub- 
ject matter. Laws 1968, ch. 69, § 69, repeals 16-3-2, 1953 
Comp., and the above section was enacted by Laws 1968, 
ch. 69, § 5. 


ANNOTATIONS 


"Sessions" of court include only that time during 
which a court actually conducts business. 1979 Op. Att'y 
Gen. No. 79-04. 

Determination at arraignment is determination 
of court. — The determination by the judge at arraign- 
ment that defendant was not entitled to court-appointed 
counsel was a determination of the court. In this case, it 
was the court of the first judicial district. The trial judge 
who presided carried out judicial duties as the court of 
the district. There is only one court. It was the court 
that inquired into defendant's indigency. If defendant 
wished the court to reconsider the matter, he should have 
brought it to the attention of the court. State v. Anaya, 
1966-NMSC-144, 76 N.M. 572, 417 P.2d 58. 

Trial cannot be conducted between terms. — 
Terms of courts for the several counties having been pro- 
vided by statute for the trial of causes, the trial court, in 
the intervals between those terms, was, for the purpose of 
conducting trials, no longer a court. Staab v. Atl. & Pac. 
R.R. Co., 1886-NMSC-015, 3 N.M. (Gild.) 606, 9 P. 381. 

Arranging nonjury trials. — Under former statute, 
no fixed terms were set for nonjury trials but they were 
arranged through court order and proper notice in adver- 
sary proceedings. Peisker v. Chavez, 1942-NMSC-004, 46 
N.M. 159, 123 P.2d 726. 

Authorizing vacation hearings on motions does 
not authorize final judgment. — Terms of statute per- 
mitting judge to hear and determine motions in vacation 
could not be extended so as to authorize a decision in va- 
cation in actions at law which amounts to final judgment 
in the case, or any branch of it, from which, if rendered in 
term, an appeal would lie, even though the parties should 
consent thereto. Colter v. Marriage, 1886-NMSC-014, 3 
N.M. (Gild.) 604, 9 P. 383. 

Vacation decrees proper where court is always 
in session. — Since Comp. Laws 1884, § 1829, declared 
that the district courts should be in session at all times, 
with authority to render final decrees in equity, no action 
of the court at a regular term was required to give validity 
to decrees rendered in vacation. United States v. Gwyn, 
1888-NMSC-012, 4 N.M. (Gild.) 635, 42 P. 167. 

Proceedings at unauthorized term void. — Where 
proceedings were tried at term not authorized by statute, 
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they were coram non judice and void. Bumpers v. Wallace, 
1952-NMSC-056, 56 N.M. 462, 245 P.2d 383. 

Under former statute, if a term of court had failed for 
any cause, a special term might be called, but where a 
criminal conviction was had at a term not authorized by 
law, the proceedings were coram non judice and the judg- 
ment was void. State v. Montiel, 1952-NMSC-028, 56 N.M. 
181, 241 P.2d 844, 

If term authorized, conviction not subject to at- 
tack. — Under former statute, court rightly refused to 
sustain motion in arrest of judgment on asserted ground 
that term of court in which defendant was tried and con- 
victed was a special term, that the special term was unau- 
thorized by law and that the proceedings of the term were 
coram non judice. Territory v, Hicks, 1892-NMSC-024, 6 
N.M. 596, 30 P. 872, overruled on other grounds by Haynes 
v. United States, 1899-NMSC-003, 9 N.M. 519, 56 P. 282. 

Sentencing may be postponed to later term. — 
Under former statute relating to special terms, postpone- 
ment of a sentence from a special term at which a verdict 
of guilty was rendered to a regular term two weeks later, 
at defendant's request, did not render the proceedings 
void for want of jurisdiction. Gonzales v. Cunningham, 164 
US. 612, 17 S, Ct. 182, 41 L. Ed. 572 (1896). 

Duration of term. — A term of a district court, begun 
and held by any judge, continues its existence until the legal 
day for beginning another term, unless sooner adjourned, 
although another term of the same court for another 
county has been held, as required by law, in the meantime, 
by the same judge. Territory v. Barela, 1910-NMSC-042, 
15 N.M. 520, 110 P. 845; Territory ex rel. Hubbell v. Armijo, 
1907-NMSC-013, 14 N.M..205, 89 P. 267. 

Discretion to continue term. — Compiled Laws 
1884, § 548, which directed courts to be held in the dif- 
ferent counties at the times fixed by law and authorized 
their continuance until adjourned by order of court, im- 
posed a duty and conferred a discretion which should pre- 
vail if exercise of discretion rendered the discharge of the 
duty impracticable. Borrego v. Territory, 1896-NMSC-011, 
8 N.M. 446, 46 P. 349. 

Former. section, providing that special terms should 
not conflict with regular terms, merely declared against 
a conflict and did not declare the cessation or illegality of 
the proceedings of the seemingly conflicting special term; 
under the statute, length of special term was as absolutely 
in the control of the presiding judge as regular terms are 
without any condition or restrictions as to duration in fur- 
therance of justice. Borrego v. Territory, 1896-NMSC-011, 
8 N.M. 446, 46 P, 349. 

The discretion of the trial judge in continuing a special 
term to conclude a pending case, even if prolonged beyond 
the day fixed for the regular term, was not controlled by 
former statute. Gonzales v. Cunningham, 164 U.S. 612, 17 
S, Ct. 182, 41 L. Ed. 572 (1896), 

Order held to adjourn court, not term. — An or- 
der of adjournment, "It is ordered that the court do now 
adjourn until court in course," adjourns the court and 
not the term. Henry v. Lincoln Lucky & Lee Mining Co., 
1906-NMSC-012, 13 N.M. 384, 85 P. 1043. 
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Effect of elimination of term. — Fact that Laws 
1905, ch, 89, § 1, eliminated a March term of court did not 
disqualify the jury commissioners who would have served 
that term from serving for the new April term. Territory v. 
Emilio, 1907-NMSC-020, 14 N.M. 147, 89 P. 239. 

Procuring the docketing of an appeal. — On ap- 
peal from justice of the peace (now magistrate) the clerk 
of the district court must docket the case on or prior to the 
second day of the next ensuing term, and the justice may 
do so (where the transcript is received and the docket fees 
are paid) before the first day of the term. Reece v. Mon- 
tano, 1943-NMSC-054, 48 N.M. 1, 144 P.2d 461. 

Failure to move for disqualification at term may 
lose right. — Because the plaintiff failed to file an af- 
fidavit of disqualification after the first term had passed 
for hearing on motion by defendant for dismissing action 
on contention that over two years had transpired since 


34-6-3. Repealed. 


Repeals. — Laws 1993, ch. 278, § 4 repeals 34-6-3 
NMSA 1978, as amended by Laws 1990, ch. 115, § 3, con- 
cerning salaries of district judges, effective January 1, 


DISTRICT COURTS 


34-6-4. Judges; first judicial district. 
There shall be ten district judges in the first judicial district. 


History: 1953 Comp., § 16-3-3.1, enacted by Laws 
1968, ch. 69, § 7; 1969, ch. 229, § 1; 1976 (S.S.), ch. 39, 
§ 1; 1980, ch. 141, §.1; 1981, ch. 330, § 1; 1987, ch. 148, 
§ 1; 1997, ch. 180, § 1; 2010, ch. 8, § 1; 2014, ch. 78, § 1; 
2020, ch. 40, § 1, ' 

The 2020 amendment, effective, May 20, 2020, cre- 
ated an additional judgeship in the first judicial district 
court, and after "There, shall be", deleted "nine" and 
added "ten", 

Temporary provisions, — Laws 2020, ch. 40, § 10 pro- 
vided that the additional district judgeships provided for 
in Laws 2020, ch. 40 shall be filled by appointment by the 
governor pursuant to Article 6, Section 36 of the constitu- 
tion of New Mexico. 
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anything had happened to bring the case to final judg- 
ment, defendant's right to do so had been lost. Heron v. 
Gaylor, 1948-NMSC-073, 53 N.M. 50, 201 P.2d 370; Heron 
v. Gaylor, 1948-NMSC-072, 53 N.M. 44, 201 P.2d 366 (de- 
cided under prior law) (see 38-3-10 NMSA 1978). 

Commitment hearings held at commitment fa- 
cility not precluded. — Absent a showing by a "devel- 
opmentally disabled" person that his substantive rights 
would in any way be abridged if his involuntary commit- 
ment hearing is not held at the county seat, the district 
court is not precluded from adopting the practice of hold- 
ing such hearings at the commitment facility when, in 
its discretion, such practice would better serve the public 
convenience, 1979 Op. Att'y Gen. No.79-20. 

Am. Jur. 2d, A.L.R, and C.J.S. references. — 20 Am. 
Jur. 2d Courts § 21 et seq. 

21 C.J.S. Courts § 111 et seq. 


1994. For provisions of former'’section, see NMOne Source 
.com., For present comparable provisions, see 34-1-9 NMSA 
1978. 


The 2014 amendment, effective May 21, 2014, created 
an additional judgeship; and after "shall be", changed 
"eight" to "nine". 

The 2010 amendment, effective February 23, 2010, 
increased’ the number of district judges from seven judges 
to eight judges, 

Compiler's notes. — Laws 2010, ch. 3, § 5 provided 
that if Laws 2010, ch. 3, §§ 1 and 2 passed by less than a 
two-thirds vote of either house of the legislature, the effec- 
tive date would be January 1, 2011. The legislation passed 
by a vote of 65-0 in the House of Representatives and 35-0 
in the Senate. 

The 1997 amendment, effective July 1, 1997, in- 
creased the number of judges from six to seven. 


34-6-5. Judges; second judicial district. 


There shall be thirty district judges in the second judicial district. 


~ History: 1953 Comp., § 16-3-3.2, enacted by Laws 
1968, ch. 69, § 8; 1969, ch. 228, § 1; 1973, ch. 301, § 1; 
1977, ch. 310, § 1; 1978, ch. 23, § 1; 1980, ch. 143, § 1; 
1984, ch. 111, § 1; 19938, ch. 256, § 1; 1995, ch. 66, § 1; 
1997, ch. 180, § 2; 2005, ch. 284, § 1; 2007, ch. 140, § 1; 
2014, ch. 73, § 2; 2020, ch. 40, § 2; 2022, ch. 56, § 33. 

The 2022 amendment, effective July 1, 2022, created 
a new judgeship in the second judicial district; and after 
"There shall be", changed "twenty-nine" to "thirty". 

The 2020 amendment, effective May 20, 2020, created 
additional judgeships in the second judicial district court, 
and after "There shall be", deleted "twenty-seven" and 
added "twenty-nine", 

Temporary provisions. — Laws 2020, ch. 40, § 10 pro- 
vided that the additional district judgeships provided for 
in Laws 2020, ch. 40 shall be filled by appointment by the 


34-6-6. Judges; third judicial district. 
There shall be nine district judges in the third judicial district. 
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governor pursuant to Article 6, Section 36 of the constitu- 
tion of New Mexico. re 

The 2014 amendment, effective May 21, 2014, created 
an additional judgeship; and after "shall be", changed 
"twenty-six" to "twenty-seven". 

The 2007 amendment, effective July 1, 2007, in- 
creased the number of district judges from twenty-four to 
twenty-six. 

The 2005 amendment, effective July 1, 2005, changed 
the number of judges from twenty-three to twenty-four. 

' The 1997 amendment, effective July 1, 1997, substi- 
tuted "twenty-three" for "twenty-one". 

The 1995 amendment, effective January 1, 1996, sub- 
stituted "twenty-one" for "twenty", 

The 1993 amendment, effective January 1, 1994, sub- 
stituted "twenty" for "nineteen". 
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History: 1958. Comp., § 16-3-3.3, enacted by Laws 
1968, ch. 69, § 9; 1981, ch. 329, § 1; 1984, ch. 111, § 2; 
1992, ch. 72, § 1; 1995, ch. 178, § 1; 2003, ch. 348, § 1; 
2006, ch.99, § 1; 2020, ch. 40, $3. 


The 2020 amendment, effactive May 20, 2020, created? 


an additional: judgeship in the third judicial district court, 
and after "There shall be", deleted "eight':and added "nine". 

Temporary provisions. — Laws 2020, ch. 40, § 10 pro- 
vided that the additional district judgeships provided for 
in Laws 2020, ch. 40 shall be filled: by appointment by the 
governor pursuant to Article 6, Section :36 of the constitu- 
tion of New Mexico, ; 


34-6-10 


The 2006 amendment, effective July 1, 2006, in- 
creased the number of judges from seven to eight. 

The 2003 amendment, effective June 20, 2003, in- 
creased the number of district judges from six to seven. 

The 1995 amendment, effective January 1, 1996, in- 
creased the judges from five to six and provided the judge 
will be appointed for the purpose of handling domestic re- 
lations cases. 

The 1992 amendment, effective March 9, 1992, substi- 
tuted "five" for "four". 


34-6-7, Judges; fourth judicial district. 
There shall be three district judges in the fourth judicial district. 


History: 1953 Comp., § 16-3-3.4, enacted by Laws 
1968, ch. 69, § 10; 1978, ch, 24, § 1; 2007, ch. 140, § 2. 

Repeals and reenactments. — Laws 1961, ch. 188, 8 
12, repealed, former 16-3-3,4, 1953 Comp., relating to ini- 
tial appointment and election of judge for division three, 
first district, and a new 16-3-3.4, 1953 Comp. was enacted 
by Laws 1968, ch. 69, § 10. 


34-6-8. Judges; fifth judicial district. 


The 2007 amendment, effective July 1, 2007, in- 
creased the number of district judges from two to three. 

Temporary provision. — Laws 2007, ch. 140, § 5 pro- 
vided that the additional district judgeships shall be filled 
by appointment by the governor. 


There shall be twelve district judges in the fifth judicial district. 


History: 1953 Comp., § 16-3-3.5, enacted Be Laws 
1968, ch. 69,'§ 11; 1973, ch. 301, § 2s 1976, ch. 52, § 1; 
1979, ch. 208, § 1; 1984, ch. 111, § 3; 1994, ch. 65, § 1; 
1994, ch. 77, § 1; 2006, ch. 99, § 2; 2014, ch. 73, § 3; 2022, 
ch. 56, § 34. 

The 2022 amendment, effective July 1, 2029, created 
a new judgeship in the fifth judicial district; and after 
"There shall be", changed "eleven" to "twelve". 

The 2014 amendment, effective May 21; 2014, created 
an additional judgeship; and after "shall be", changed 
"ten" to "eleven"! 


34-6-9. Judges; sixth judicial district. 


The 2006 dintdinedt, effective July 1, 2006, in- 
creased the number of judges from eight to ten. 

1994 amendments, — Identical amendments to this 
section were enacted by Laws 1994, ch. 65, § 1 and Laws 
1994, ch. 77, § 1; both effective January 1, 1995 and both 
approved March 4, 1994, to increase the number of judges 
from seven to eight. 


There shall be four district judges in the sixth judicial district: 


History: 1953 Comp., § 16-3-3.6, enacted by Laws 
1968, ch. 69, § 12; 1974, ch. 77, § 1; 1983, ch. 129, § 1; 
2003, ch. 348, §.2; 2007, ch, 140, § 3; 2020, ch, 40, § 4. 

The 2020 amendment, effective May 20, 2020, re- 
moved residency and office location requirements for dis- 
trict judges in the sixth judicial district, and deleted "The 
judge of division 1 shall reside and maintain the judge's 
principal office in Grant county. The judge of division 4 


shall reside and maintain the judge's principal office in 
Luna county.". 

The 2007 amendment, effective July, 1, 2007, in- 
creased the number of district judges from three to four 
and requires the judge of Division 4 to reside in and main- 
tain his office in Luna county. 

The 2008 amendment, effective June 20, 2003, ,in- 
creased the number of district judges from two to three. 


34-6-10. Judges; seventh judicial district. 


There shall be three district judges in the seventh judicial district. 


History: 1953 Comp., § 16-3-3.7, enacted by Laws 
1968, ch. 69, § 13; 1977, ch. 132, § 1; 1995, ch. 178, 
§ 2, 

The 1995 amendment, effective January 1, 1996, in- 
creased the number of judges from two to three. 


Temporary provisions, — Laws 1995, ch. 178, § 4, 
effective January 1, 1996, provides that the additional 
judgeships provided for in the act shall be filled by ap- 
pointment..by. the governor pursuant to Article 6, Sec- 
tion 36 of the constitution of New Mexico. 


© 2022 State of New. Mexico. New Mexico Compilation Commission. All rights reserved. 


34-6-11 DISTRICT COURTS 34-6-15 


34-6-11. Judges; eighth judicial district. 
There shall be three district judges in the eighth judicial district. 


History: 1953 Comp., § 16-3-3.8, enacted by Laws The 2011 amendment, effective July 1, 2011, in- 
1968, ch. 69, § 14; 1978, ch. 23, § 2; 1996, ch. 23, § 1; creased the number of judges from two to three; required 
2011, ch. 41, § 1; 2020, ch. 40, § 5. that at least one judge maintain a principal office in Col- 

The 2020 amendment, effective May 20, 2020, re- fax or Union County and that at least one judge maintain 
moved office location requirements for district judges in a principal office in Taos County; and deleted the former 
the eighth judicial district, and deleted "At least one of the provisions that provided the procedure for the selection of 
judges shall maintain the judge's principal office in Colfax a chief judge by two judges. 
or Union county and at least one of the judges shall main- The 1996 amendment, effective Match 4, 1996, re- 
tain the judge's principal office in Taos county.". wrote the section. 


34-6-12. Judges; ninth judicial district. 
There shall be five district judges in the ninth judicial district. 


History: 1953 Comp., § 16-3-3.9, enacted by Laws available to hold court no less than one hundred forty 
1968, ch. 69, § 15; 1974, ch. 77, § 2; 1984, ch. 111, § 4; days during each calendar year.", 
1985, ch. 188, § 1; 2005, ch. 284, § 2; 2006, ch. 99, § 3; The 2011 amendment, effective June 17, 2011, re- 
2011, ch. 20, § 1; 2020, ch. 40, § 6. quired at least one of the judges in the ninth judicial dis- 
The 2020 amendment, effective May 20, 2020, re- trict to maintain a principal office in Roosevelt county. ... 
moved office location requirements for district judges in The 2006 amendment, effective July 1, 2006, in- 
the ninth judicial district, and deleted "At least one of the creased the number of judges from four to five. 
district judges shall be designated to maintain a prin- The 2005 amendment, effective July 1, 2005, in- 
cipal office in Roosevelt county. As used in this section, creased the number of judges from three to four. 


‘maintain a principal office' means holding court or being 


34-6-13. Judges; tenth judicial district. 
There shall be one district judge in the tenth judicial district. 


History: 1953 Comp., § 16-3-3.10, enacted by Laws 
1968, ch. 69, § 16. 


34-6-14. Judges; eleventh judicial district. 
There shall be eight district judges in the eleventh judicial district. 


History: 1953 Comp., § 16-3-3.11, enacted by Laws shall reside and maintain their principal offices in McKin- 
1968, ch. 69, § 17; 1974, ch. 77, § 3; 1984, ch. 111, § 5; ley county.". 

1995, ch. 178, § 3; 1995, ch. 179, § 1; 2006, ch. 99, § 4; The 2006 amendment, effective July 1, 2006, in- 
2020, ch. 40, § 7. creased the number of judges from seven to eight. 

The 2020 amendment, effective May 20, 2020, re- The 2005 amendment, effective July 1, 2005, in- 
moved residency and office location requirements for dis- creased the number of judges from six to seven and pro- 
trict judges in the eleventh judicial district, and deleted vided that the judge in division seven shall reside and 
"The judges of divisions one, three, four, six and eight maintain a principal office in McKinley county. 
shall reside and maintain their principal offices in San The 1995 amendment, effective January 1, 1996, in- 
Juan county. The judges of divisions two, five and seven creased the number of judges from four to six. 


34-6-15. Judges; twelfth judicial district. 
There shall be five district judges in the twelfth judicial district. 


History: 1958 Comp., § 16-8-3.12, enacted by Laws removed the residency and office location requirement 
1971, ch. 52, § 2; 1974, ch. 77, § 4; 1984, ch. 111, § 6; for the district judge of division three, and after "There 
1998, ch, 274, § 1; 2020, ch. 40, § 8. shall be", deleted "four" and added "five"; and deleted "The 

The 2020 amendment, effective May 20, 2020, created judge of division three shall reside and maintain his prin- 
an additional judgeship in the twelfth judicial district, and cipal office in Lincoln county." 
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Temporary provisions. — Laws 2020, ch. 40, § 10 pro- governor pursuant to Article 6, Section 36 of the constitu- 
vided that the additional district judgeships provided for tion of New Mexico. 
in Laws 2020, ch, 40 shall be filled by appointment by the The 1993 amendment, effective January 1, 1994, in- 


creased the number of judges from three to four. 


34-6-16. Judges; thirteenth judicial district. 
There shall be nine district judges in the thirteenth judicial district. 


History: 1953 Comp., §.16-3-3.18, enacted by Laws The 2014 amendment, effective May 21, 2014, created 
1971, ch. 52, § 3; 1974, ch. 77, § 5; 1979, ch. 302, § 1; an additional judgeship; in the first sentence, after "shall 
1985, ch. 212, § 1; 1992, ch. 70, § 2; 2003, ch. 254, § 1; be", changed "seven" to "eight", and in the third sentence, 
2006, ch. 99, § 5; 2014, ch. 78, § 4; 2020, ch. 40, § 9; 2022, after "five", deleted "and", and after "five, seven", added 
ch, 56, § 35. "and eight". 

The 2022 amendment, effective July 1, 2022, created © © The 2006 amendment, effective. July 1, ~-2006, in- 
a new judgeship in the thirteenth judicial district; and af- creased the number of judges from six to seven. 
ter "There shall be", changed "eight" to "nine". >] The 2003 amendment, effective July 1, 2003, in- 

The 2020 amendment, effective May 20, 2020, re- creased the number of judges from five to six; and inserted 
moved residency and office location requirements for dis- "and six" following "three" in the second sentence. 
trict judges in the thirteenth judicial district, and deleted The 1992 amendment, effective March 9, 1992, in- 
"The judges of divisions one, three and six shall reside and creased the number of judges from four to five; added the 
maintain their principal offices in Valencia county. The second sentence; and rewrote the third sentence, which 
judges of divisions two, five, seven and eight shall reside formerly read: "The judge of division two shall reside and 
and maintain their principal offices in Sandoval county. maintain his principal office in Sandoval county." 


The judge of division four shall reside and maintain the 
judge’s principal offices in Cibola county.". 


34-6-17. Judges; principal offices. 


The principal office of each district judge shall be at the county seat of a county within the ju- 
dicial district as provided by rule of the district court. When the convenience of the public can be 
better served by establishment of an additional office within the county, this may be provided by 
rule of the district court. 


History: 1953 Comp., § 16-3-4, enacted by Laws "developmentally disabled" person that his substantive 


1968, ch. 69, § 18. rights would in any way be abridged if his involuntary 
Cross references, — For personnel and travel ex- commitment hearing is not held at the county seat, the 
penses, see 34-6-23 NMSA 1978. district. court is not precluded from adopting the practice 
Repeals and reenactments. — Laws 1968, ch. 69, § of holding such hearings at the commitment facility when, 
69, repeals former 16-3-4, 1953 Comp., relating to process in its discretion, such practice would better serve the pub- 
and expenditures in the first judicial district. lic convenience. 1979 Op. Att'y Gen. No. 79-20. 
ANNOTATIONS 


Commitment hearing held at commitment fa- 
cility not precluded. — Absent a showing by a 


34-6-18, Judges; sulipledndeerd districts; SIVASHONE; saya judges. 


In judicial districts having more than one district judge: 

A. the separate judicial positions shall be designated by divisions nuinbered doh aeeustipek} 
from one through the total number of judges authorized for the district. Any additional judge au- 
thorized within a judicial district shall be designated as judge of the next consecutive division. In 
all appointments, nominations and elections of district judges, the particular judicial offices shall 
be identified by the division number; 

B. there shall be no separation of the work of the district court clerk's office except for identifi- 
cation of each district judge by division. All judges of a judicial district have equal judicial author- 
ity, rank and. precedence; and 

C. unless otherwise designated by rule of the district court, the judge of division one shall be 
the presiding judge of the district. 
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34-6-19 


History: 1953 Comp., § 16-3-5, enacted by Laws 
1968, ch. 69, § 19. 

Cross references. — For children's court division, see 
32A-1-5 NMSA.1978; 

Repeals and reenactments. — Laws 1961, ch. 121, § 
4, repealed former 16-3-5, 1953 Comp., relating to judges 
in the second judicial district, and a new 16-3-5, 1953 
Comp., dealing with the same subject matter, was enacted 
by Laws 1961, ch. 121, $1. Laws 1968, ch. 69, 8 69, re- 
pealed 16-3-5, 1953 Comp. 


ANN OTATIONS 


Void sentence may be vacated by judge of another 
division of the same district; it is. the same-court that 
acts in each instance, State v. Peters, 1961-NMSC-160, 69 
N.M. 802, 366 P.2d 148, cert. denied, 369 U.S; 831, 82 S. Ct. 
849; 7 L. Ed. 2d 796 (1962), 

Restrictions on second judge. — The only, teatraint 
upon a second judge in passing upon an interlogutory i is- 
sue decided by another judge in the same case is one of 
comity only, which in no way infringes upon the power 
of the second judge to act, Miller v..City of Albuquerque, 
1975-NMCA-099, 88 N.M. 324, 540 P.2d 254, cert. denied, 
88 N.M. 319, 540 P.2d 248. 

Judge may impose sanctions for violations of sub- 
sequent orders. — One judge's prior oral interlocutory 
order staying discovery depositions pending decision on a 
motion to dismiss did not divest another judge of the same 
court of authority’ to enter a subsequent, interlocutory 


34-6-19. Personnel; designation.. 


DISTRICT COURTS 


34-6-20 


order concerning depositions in the same case; and hav- 
ing authority as a judge of the district court to enter the 
orders concerning depositions, the second judge thus had 


‘authority to enter orders imposing sanctions when his 


discovery orders were violated. Miller v. City of Albuquer- 
que, 1975-NMCA-099, 88 N.M. 324, 540 P.2d 254, cert. de- 
nied, 88 N.M. 319, 540 P.2d 248. 

‘Terms of additional judge begin and end with 
other judges. — In order to preserve the uniformity 
written into the constitution in respect to the terms of 
district judges and district attorneys, such terms will be- 
gin and end at the same time, including the terms of’ad- 
ditional judges appointed by, the governor. 1974 Op. Att'y 
Gen. No, 74-09; 1974 Op, Att'y Gen. No, 74-31. 

Terms of judgeship. — The term of office of an indi- 


‘vidual élected to a judgeship is to end on the same date as 


all other district judgeships, 1974 Op, Att'y Gen. No. 74-31, 

Judge must be reimbursed for expenses of suc- 
cessful defense of civil suit. — A district judge should 
be reimbursed for expenses incurred in defending a civil 
suit brought against him for acts committed in his capac- 
ity as a district judge if he is successful in.defending him- 
self. If, however, he is not successful in defending himself, 
it follows that he must have acted through malice or other 
improper motive, or acted completely without jurisdiction; 
and in that case he should bear the costs of his action him- 
self. 1957-58 Op. Att'y Gen. No. 57-128. ; 

Am, Jur, 2d, A.L.R. and C.J.8, references. — 21 
C.J.S, Courts §§ 105, 123. 


The district court shall appoint a district court clerk for each county of the judicial district. One 
person may be’ named as the clerk for more than one county. Deputy clerks and other personnel, 
including interpreters, bailiffs and secretaries as required, may be employed. The duties and place 


of employment shall be Lae Rpenies by the court. 


History: 1953 Cutip: » § 16-3-6, enacted by Laws 
1968, ch. 69, § 20. 

Cross references. — For clerks making records, issu- 
ing process and preserving and affixing seal, see 34-1-6 
NMSA 1978. 

For appointment of interpreters and translators, see 34- 
1-7 NMSA 1978. 

For interpreter responsibilities, see 23-111 NMRA. . 

For county clerk performing district court clerk's duties 
unless otherwise provided, see N.M, Const., art. VI, § 22. 

For clerks' duties in replevin actions, see 42-8-20 NMSA 
1978. 

Repeals and reenactments. — Laws 1961, ch. 121, § 
4, repealed former 16-3-6, 1953 Comp., relating to powers 
of judges of the second judicial district, and a new 16-3-6, 
1953 Comp., dealing with the same subject matter, was 
enacted by Laws 1961, ch. 121, § 2. Laws 1968, ch. 69; bs 
repealed 16-3-6, 1953 Comp, 


ANN OTATIONS 


Clerk de facto. — Where county clerk had presum- 
ably authorized another person to serve as her deputy 
and such person had been recognized in that capacity for 
some two years by the bench and bar and had signed and 
sealed court records during that time without objection, 


she would be deemed to be, at least, a:clerk de facto. Heron 
v. Gaylor, 1945-NMSC-005, 49 N:M. 62, 157 P.2d'239.° 

Deputy may certify record in clerk's name. — A 
certification of a record'in the name of the clerk by the 
clerk's deputy was sufficient. Territory v. Christman, 
1899-NMSC-009, 9 N.M. 582, 58 P. 343. 

Commitment hearing at commitment facility not 
precluded. —' Absent a showing by a "developmentally 
disabled" person that his substantive rights would in any 
way be abridged if his involuntary commitment hearing 
is not held at the county seat, the district court is not pre- 
cluded from adopting the practice of holding such hear- 


. ingsyat the commitment facility when, in its discretion, 


such practice would better serve the public convenience. 
1979 Op. Att'y Gen. No. 79-20. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur. 2d Clerks of Court §§ 2, 39. 

Validity, construction, and application of statutes pro- 
viding for entry of default judgment by clerk without in- 
tervention of court or judge, 158 A.L.R. 1091. 

Use of interpreter in court proceedings, 172 A.L.R. 923. 

Liability of clerk of court or surety on bond for negligent 
or wrongful pin of Sy glare or assistants, ‘71 A‘L-R.2d 
1140: 

21 C..8. Cfuete 8§ 107 at seq., 236 et seq. 


34-6-20. Personnel; official court reporters; secretaries. 


A. Each district judge shall select an official court reporter to record the proceedings of his 
court as required. All notes, records and evidence taken by the reporter shall be deposited with the 
district court clerk of the county in which the proceeding is docketed. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


84-6-21 COURT STRUCTURE AND ADMINISTRATION 34-6-22 

B. Each full-time official court reporter ofthe district court shall receive a salary fixed by the 
district court, exclusive of transcript fees, for court reporting, secretarial and other duties per- 
formed for the district court. Official court reporters employed on a part- -time basis by the district 
court may be paid at a rate fixed by the district court not to exceed standard rates for such service 
in the area for all services required of them, exclusive of transcript fees. 

C. . Official court reporters shall, upon request, furnish typewritten transcripts of testimony 
and proceedings recorded by them in any cause at a maximum charge of one dollar sixty-five cents 
($1.65) a page for an original with three copies. A page of transcription consists of not less than 
twenty-five typewritten lines on a good grade of paper, eight and one-half inches by thirteen inches 
in size, prepared for binding at the top and having margins of not more than one and three-fourths 
inches at the left and one-half inch at the right. Type shall be pica size with ten letters to the inch: 
The supreme court may provide by rule for decreases in the maximum charge when transcripts 
are not furnished within time limits prescribed by the supreme court. In any matter in which the 
district court has granted free process to the party requesting a transcript, payment of the charges 


shall be made from funds appropriated to the district court. 


History: 1953 Comp., § 16-3-7, enacted by Laws 
1968, ch. 69, § 21; 1969, ch. 45, § 1. 

Cross references. — For requirement that clerk re- 
cord proceedings, see 34-1-6 NMSA 1978. 

For appointment of stenographer by master, see Para- 
graph A of 1-080 NMRA. 

For use of transcript as evidence, see Paragraph B of 1- 
080 NMRA. 

For record on appeal, see 12-209 and 12-211 NMRA. 

Repeals and reenactments. — Laws 1968, ch. 69, § 
69, repealed former 16-3-7, 1953 Comp., relating to num- 
ber of judges and divisions in the fifth judicial district. 


ANN OTATIONS 


Section requires page to be not less than 25 lines, 
and does not mean it cannot be more than 25 lines. Four 
Hills Country Club v. Bernalillo Cnty. Prop. Tax Protest 
Bd., 1979-NMCA-141, 94 N.M. 709, 616 P.2d 422, cert. de- 
nied, 94 N.M. 675, 615 P.2d 992. 

New trial:granted where record could not be r re- 
constructed, —.-Defendant, convicted of larceny, gave 
timely notice of appeal. However, due to unexplained tech- 
nical difficulties, the court reporter was unable to prepare a 
transcript of proceedings in the cause. It was held that fault 
for the tapes' inaudibility could not be assessed, against de- 
fendant and since it was impossible to reconstruct a record 
of the proceedings because of defendant's. trial counsel's 
inability to.recall the events at trial, to deny defendant.a 


34-6-21. Personnel; state employees. 


new trial would be to deny defendant the right of appeal 
guaranteed by the New Mexico:constitution, State-v. Moore, 
1975-NMCA-042, 87 N.M. 412, 534 P.2d 1124. 

Testimony of stenographer held hearsay. — Testi- 
mony of a court stenographer concerning what a witness 
said at a former trial was hearsay because the stenog- 
rapher's testimony was based on notes taken during the 
former trial and which the stenographer used to refresh 
memory. Kirchner v. Laughlin, 1890-NMSC-002, 5 N.M. 
365, 23 P. 175. 

Reporter not entitled to additional compensation. 
— The court reporter is paid a salary for full-time applica- 
tion to court reporting and such other duties as may be 
assigned by the judge, and the court reporter would not be 
entitled to receive any other compensation for performing 
duties in the clerk's office as a deputy clerk, 1964 Op. Att’ t4 
Gen. No. 64-152. 

A district court reporter and a juvenile probation offi- 
cer, full-time employees of the district court, are not en- 
titled to additional compensation for services undertaken 
in magistrate court during regular working hours, aside 
from per diem and travel expenses authorized in 34-6-23 
NMSA 1978, 1969 Op. Att'y Gen. No, 697122, 

Am. Jur, 2d, A.L.R. and C.J.S. references, — Fail- 
ure or refusal i state court judge to have record made of 
bench conference with counsel in criminal proceed na 31 
A.L.R.5th 704. 


The district. courts are agencies of the judicial department of the state government. Personnel 
of the district court are subject to all laws and regulations applicable to state offices and agencies 
and state officers and employees except where otherwise specifically provided by law. 


History: 1953 Comp., § 16-3-8, enacted by Laws 
1968, ch. 69, § 22. 
Repeals and reenactments, — Laws 1968, ch. 69, 


powers and duties of the senior or presiding judge of the 
fifth judicial district. 


§ 69, repealed former 16-3-8, 1953 Comp., relating to 


34-6-22. Personnel; oaths and bonds. 


Before entering upon their duties, all district court personnel who receive or disburse money or 
have custody of property shall take the oath prescribed by the constitution for state officers and file 
with the secretary of state a corporate surety bond in an amount fixed by the director of the admin- 
istrative office of the courts. Each bond shall be approved in writing on its face by the director of the 
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administrative office of the courts and conditioned upon faithful performance of duties and payment 
of all money received to the person entitled to receive it..In lieu of individual bond coverage, the 
director of the administrative office of the courts may prescribe schedule or blanket bond coverage 


in any judicial district. Bond premiums shall be paid from funds appropriated to the district courts. 


History: 1953 Comp., § 16-3-9, enacted by Laws 
1968, ch. 69, § 23. ' 

Cross references. — For law governing surety bonds 
of state employees, see 10-2-15 NMSA 1978. 


For oath of office, see N.M. Const., art. XX, § 1. 

Repeals and reenactments. — Laws 1968, ch. 69, § 
69, repealed former 16-3-9, 1953 Comp., relating to resi- 
dence of judges in the fifth judicial district. 


34-6-23. Personnel; travel expenses. 


District judges and district court employees shall be allowed per diem and shall be reimbursed 
for their necessary travel expenses incurred while absent from their principal offices upon official 
business, at the same rates and under the same conditions as prescribe by law or regulation of the 
state board of finance for other employees of the state. These expenses shall be paid from the funds 


of the district court of the judicial district for which the business is transacted. 


‘History: 1953 Comp., § 16-3-10, enacted by Laws 
1968, ch. 69, § 24. 4 

Cross references. — For principal office of judge be- 
ing established at county seat by rule, see 34-6-17 NMSA 
1978. 

For Per Diem and Mileage Act, see 10-8-1 NMSA 1978. 

Repeals and reenactments, — Laws 1968, ch. 69, § 
69, repealed former 16-3-10, 1953 Comp., relating to pro- 
cess and expenditures in the fifth judicial district. 


ANNOTATIONS 


Judge's and reporter's expenses must be paid 
from court funds. — Payment of the expenses incurred 
by the district judge and court reporter from the funds 
of the district court is mandatory. Read v. Western Farm 
Bureau Mut. Ins, Co., 1977-NMCA-039, 90 N.M. 369; 563 
P.2d 1162. 

Per diem and mileage may not be taxed as costs. 
— Costs are a creature of statute and may not be imposed 
in the absence of clear legislative authorization, and thus 
since no statute or rule of court imposes upon litigants 
in a civil case the burden of paying per diem and travel 
expenses incurred by a district judge and court reporter, 
such expenses could not be properly taxed as costs when 
plaintiff requested a continuance pending an appeal of 
one defendant's summary judgment. Read v. Western 
Farm Bureau Mut. Ins. Co., 1977-NMCA-039, 90 N.M. 369, 
563 P.2d 1162. 

Employees not entitled to additional compensa- 


tion beyond expenses. — A district court reporter and ~ 


a juvenile probation officer, full-time employees of the dis- 
trict court, are not entitled to:additional compensation for 
services undertaken in magistrate court during regular 
working hours, aside from per.diem and travel expenses 
authorized in this section. 1969 Op. Att'y Gen. No. 69-122. 

Demanding illegal fees. — An individual illegally 
receiving compensation both as a full-time district court 
reporter and as a deputy court clerk over the same period 
of time may be guilty of a petty misdemeanor under 30- 
23-1 NMSA 1978, and liable for restitution under 30-23-7 
NMSA 1978. 1964 Op. Att'y Gen. No. 64-152. 

Absence from principal office necessary for 
per diem or mileage. — This section establishes, as a 


condition precedent to the payment of either per diem or 
mileage to the district judge, that the district judge must 
be absent from the principal office. The principal office of 
the district judge is the county seat of one of the counties 
in that justice's judicial district. 1975 Op. Att'y Gen. No. 75- 
12. 

For per diem, absence from duty post also neces- 
sary. — Per diem may be collected by an employee only 
when away from home and away from designated post of 
duty on official business. 1973 Op. Att'y Gen. No. 73-27. 

Sole judge must select his duty station. — Where 
the sole district judge in a multi-county judicial district 
resides in the county seat of one of the counties of the 
district and approximately 60 to 80% of the judge's time 
as a district judge must be spent at the county seat of 
the other county, with respect to per diem the judge must 
designate one city as duty station. If judge must choose 
a courthouse where a substantial portion of the duties 
are performed as the duty station, but a majority of that 
duty is not required at a courthouse before the judge 
may choose it to be the duty station. 1973 Op. Att'y Gen. 
No, 73-27. 

Necessary travel away from home reimbursable. 
— If the judge selects a county seat other than county 
of residence as principal office, when the judge is trav- 
eling to and from the city which is away from home, if 
the travel is necessary to the discharge of official duties, 
then the judge should be paid the mileage rate provided 
in the Per Diem and Mileage Act. 1973 Op. Att'y Gen. 
No. 73-27. 

Judge entitled to mileage traveling between prin- 
cipal office and office at residence. — A district judge 
is entitled to mileage when traveling from the county seat 
to an additional office in the city of residence in order to 
conduct official business in the additional office and when 
the judge is present at the additional office on official 
business and then travels from the additional office to the 
county seat. 1975 Op. Att'y Gen. No. 75-12. 

Per diem. — A judge cannot be eligible for per diem for 
travel between the city of residence and the county seat 
which is the principal office, because such trips will not 
take the judge away from home and principal office at the 
same time. 1975 Op. Att'y Gen. No. 75-12. 


34-6-24. Operation; location of court; facilities. 


In each county, the district court shall be held at the county seat. Each board of county commission- 
ers shall provide adequate quarters for the operation of the district court, including juvenile probation 


439 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


84-6-25 


COURT STRUCTURE:AND ADMINISTRATION 


34-6-27 


services, and: provide necessary utilities and maintenance service for the operation and upkeep of dis- 
trict court facilities. From the funds of each judicial district, furniture, equipment, books and supplies 
shall be provided for the operation of each district court within the judicial district: ' 


History: 1953 Comp., § 16-3-11, enacted by Laws 


1968, ch. 69, §.25; 1988, ch. 101, § 45. 
Cross references, — For terms to be held in each 
county. at the county seat, see N.M. Const., art. VI, § 13. 
Repeals and_reenactments. — Laws 1968, ch. 69, § 
69, repealed former 16-3-11, 1953 Comp., relating to fail- 
ure of presiding judge to sign record because of death or 
disability. 


ANNOTATIONS 


Failure to hold court at de jure county seat. — 
Judgment of district court would not be set aside by su- 
preme court merely on ground that the term of court at 
which it. was rendered was not held at. the de jure county 


seat of the county for which the term was held, as required , 


by former statute, if the term was held and judgment ren- 
dered at the de facto county seat, established by the act of 
the legislative assembly of the territory. Territory.v, Clark, 

1909-NMSC-005, 15.N,M. 35, 99 P, 697, 

Court funds. used to purchase furniture and 
equipment. — Under this section the funds of the court 
are to be used in purchasing furniture and equipment, 
which items are not limited to use in any one county. 1969 
Op. Att'y Gen, No. 69-46, 


34-6-25. Operation; seal. 


Undies court's Pe ema ae and control. — Under 
this section the ownership and control of the furniture 
and equipment purchased are in the district court. 1969 
Op, Att'y Gen. No, 69-46. 

Responsibility for county courthouse. security. 
— The board of county commissioners is responsible for 
providing security for the county courthouse on a 24-hour 
basis. 1979 Op, Att'y Gen. No. 79-04. 

Commitment hearing at commitment facility not 
precluded. — Absent a showing by a "developmentally 
disabled" person that his substantive rights would in any 
way be abridged if his involuntary commitment hearing 
is not held at the county seat, the district court is not pre- 
cluded from adopting the practice of holding such hear- 
ings at the commitment facility when, in its discretion, 
such practice: would better serve the public convenience, 
1979 Op. Att'y Gen. No. 79-20. 

Services provided for juvenile probation facili- 
ties, — Counties were required to provide the services 
specified in this section for juvenile probation facilities op- 
erated by the youth authority. 1989 Op. Att'y Gen. No. 89- 
29 (rendered prior to 1992 repeal of the Youth Authority 
Act), 


The district court of each county shall have a seal with the name of es court on the margin. The 
seal shall be kept by the district court clerk and used to authenticate documents from his office: 


History: 1953 Comp., § 16-3-12, enacted by Laws 
1968, ch. 69, § 26. 

Cross Yeferences, — For clerk affixing and preserving 
seal, see a. BAe te 6 NMSA 1978. © 


Repeals and reenactments..— Laws 1955, ch, 49, § 
12, repealed former 16-3-12, 1953 Comp., relating to regu- 
lar terms of district courts. 


34-6-26. Ouedniian record; authentication. 


The district court of each county shall keep a record eBntaiaie ‘eda éritarda ~ the court. 
Orders made orally by the court shall be entered upon the. record by the district court clerk. The 
district judge shall review and sign the record following each term of the court, but if, for any 
cause, the district judge fails to sign the record, the district court clerk may certify the record as 
authentic. 


History: 1953 Comp., § 16-3-13, enacted by Laws 
1968, ch. 69,827. .. 

Cross references, — For duty.of clerk to record and 
index proceedings, see 34-1-6 NMSA 1978. 

Repeals and reenactments. — Laws 1968, ch, 69, § 
69, repealed former 16-3-13, 1953 Comp., relating to fixing 
terms in new counties. 


ANNOTATIONS 


Am, fia 2d, A.L.R. and: C.J.S. references. — 20 Am. 
Jur. 2d Courts § 25 et seq. ' 
21 C.J.S. Courta § 178 et seq, caG 


34-6-27. Operation; process. 


A. Process of the district courts in each judicial district shall be under witness of the district 
judge. Unless otherwise provided by rule of the district court in judicial districts having more than 
one district judge, process shall be under witness of the presiding judge.“ 

B. The district court may grant free process, to any party in any civil or criminal action or spe- 
cial statutory proceeding upon a proper showing of indigency. 
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History: 1953 Comp., § 16-3-14, enacted by Laws 
1968, ch. 69, § 28. 

Cross references. — For current procedure for issuing 
and serving process in the district courts, see Rule 1-004 
NMRA. 

For free process for indigent in oud faith appeal, see 
39-3-12 NMSA 1978. 

Repeals and reenactments. — Laws 1968, ch. 69, § 
69, repealed former 16-3-14, 1953 Comp., relating to or- 
dering a special term when regular term not held. 


34-6-28. Operation; rules. 


DISTRICT COURTS 


34-6-31 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and.C.J.S. references. — 62B 
Am. Jur. 2d Process § 8. 

Who is "person of suitable age and discretion" under 
statutes or rules relating to substituted service of process, 
91 A.L.R.3d 827. 

72 C.J.S. Process § 21. 


The district judge of each judicial district may adopt rules governing the administration of each 
district court. In judicial districts having more than one district judge, the power to adopt rules 
shall be exercised jointly by all judges of the district, with the decision of a majority of the judges 
of the district required for adoption of any rule. Rules adopted under this section shall not conflict 
with any statute, rule of the supreme court or regulation of the administrative office of the courts. 


History: 1953 Comp., § 16-3-15, enacted by Laws 
1968, ch. 69, § 29. 

Cross references. — For rule governing the appt 8 
for adoption of local district court rules, see Rule 1-083 
NMRA. 

For local rules, see the New Mexico Rules Annotated 
(NMRA) and NMOneSource.com. 

Repeals and reenactments. — Laws 1968, ch. 69, § 
69, repealed former 16-3-15, 1953 Comp., relating to au- 
thority to hold special term. 


ANNOTATIONS 


Local rule as to assignment of cases. — A district 
court rule which provides in part that "the assignment of 
cases to the several judges of the district will be varied 
in accordance with the work load" does not conflict with 
any statute or rule of the supreme court. Atol v. Schifani, 
1971-NMCA-153, 83 N.M. 316, 491 P.2d 533. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 Am. 
Jur. 2d Courts § 48 et seq. 

21 C.J.S, Courts § 124 et seq. 


34-6-29. Operation; filing and service. 


The parties are responsible for the filing and service of papers in the district court except in 


those instances where leave to file is required. 


History: 1953 Comp., § 16-3-16, enacted by Laws 
1968, ch. 69, § 30. 

Cross references. — For rules governing the filing 
and service of papers and pleadings in the district courts, 
see Rules 1-004, 1-005, 1-005.1 and 1-005.2 NMRA. 


34-6-30. Operation; notation of filing. 


Repeals and reenactments. — Laws 1968, ch. 69, § 
69, repealed 16-3-16, 1953 Comp., relating to discretion of 


judge to hold special term. 


When any paper is filed in his office, the district court clerk shall immediately enter on the first 
page his notation of filing containing the date and time of filing and the court in which filed. 


History: 1953 Comp., § 16-3-17, enacted by Laws 
1968, ch. 69, § 31. 

Repeals and reenactments. — Laws 1968, ch. 69, § 
69, repealed former 16-3-17, 1953 Comp,, relating to juris- 
diction at and duration of special term. 


ANNOTATIONS 


Using rubber signature stamp. — The county clerk's 
signature by rubber stamp to endorsement of filing paper 


was not inhibited by general principles nor by former stat- 
ute relating to certificate of day of filing. Costilla Estates 
Dev. Co. v, Mascarenas, 1927-NMSC-076, 33.N.M. 356, 267 
P. 74. 

Am, Jur. 2d, A.L.R. and C.J.S. references, Le 21 
C.J.S. Courts § 249 et seq. 


34-6-31. Operation; nunc pro tunc entries. 


Whenever determined to be in the interest of justice, the district court may order any matter to 


be performed nunc pro tunc. 
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History: 1953 Comp., § 16-3-18, enacted by Laws No act should be done nunc, pro tunc which 

1968, ch. 69, § 32. would work injustice to a party in court, Waldo} v. 

Repeals and reenactments. — Laws 1968, ch. 69; § Beckwith, 1854-NMSC-002, 1 N.M. 97; Secou v, Leroux, 
69, repealed former 16-3-18, 1953 Comp., relating to re- 1866-NMSC-005, 1 N.M. 388. 

turn of regular term process at special term, - Nunc pro tunc order as to time of filing pleading. 

—A nunc pro tunc order, reciting that the declaration was 

ANNOTATIONS left with the clerk and the advance fee had been paid as 


required by law, where no averment to the contrary ap- 
pears in the petition, could be made whether such dec- 
laration was marked "filed" or not, for the court had ju- 


cases, and the period in which this power could be success- risdiction in its discretion to make such order, guided by 
fully invoked was not limited to the term when the trans- the justice of the case. In re Lewisohn, AR Ah 9 


Territory, 1896-NMSO-011,8  N-M. 101, 49 P. 909., 
NM 416462 340, ah ala arta eae Am. Jur. 2d, A.L.R. and C.J.S. references, — 21 
.M. 446, 049, C.J.S. Courts § 180. 


When power may be exercised, - — Former statute 
permitting nunc pro tunc entries to be made whenever the 
ends of justice might require it was not confined to civil 


34-6-32.: Operation; return of filed papers. 


Whenever any original documents are filed with the district court or introduced into evidence, 
upon application by the party filing or offering the same and upon approval of the court, the origi- 
nal document may be returned and a clearly legible copy substituted therefor. Similarly, objects in 
evidence of a nondocumentary nature may be withdrawn and photographs adequately Slias tones 
the object or an adequate written description of the object may be substituted. 


History: 1958 Comp., § 16-3-19, enaated by Laws adjournments when judge is prevented from attending on 
1968, ch. 69, § 33. first day of term. 

Repeals and reenactments. — Laws 1968, ch,’ 69, 
§ 69, repealed former 16-3-19, 1953 Comp., relating to 


34-6-33. Operation; dockets and records. 


A. The district court clerk shall keep for each county i in indexed volumes: 
(1) a civil docket; 
(2) acriminal docket; 
(3) an incapacitated person docket; 
(4) . an adoption docket; 
(5). a probate docket; 
(6) achildren's docket; 
(7) ajudgment docket; and 
(8) arecord of the proceedings of the court. 
In counties where the amount of business makes it desirable, nce es criminal and civil records 
may be kept. : 
B. The dockets shall show in convenient form for each case: 
(1) the names of the parties; 
(2) the names of their attorneys; 
(83) the nature of the case; 
(4) _ the filing of each paper; 
(5) a brief statement of every return, motion; rule, order, judgment or other prada sepne. 
with reference to pages of the record where each entry can be found; and 
(6) the costs taxed and all costs and fees received. 


History: 1953 Comp., § 16-3-20, enacted by Laws ,. ANNOTATIONS | 
1968, ch. 69, § 34; 1972, ch. 97, § 47; 1975, ch. 257, § 

8-101. Entry of judgment essential. — A agheue does 

Cross references. — For duty of clerk to record and not become complete and effective until a proper entry 
index proceedings, see 34-1-6, 34-6-26 NMSA 1978. thereof is made. Animas Consol. Mines Co. v. pee, 

For judgment docket book, see 39-1-8 NMSA 1978. . | /1937-NMSC-031, 41 N.M, 389,69 P.2d 927. 

Repeals and reenactments. — Laws 1968, ch. 69, § Effective date of order. — In determining the time 
69, repealed former 16-38-20, 1953 Comp., relating to con- within which a cost bond must be filed, an order in writ- 
current jurisdiction with probate court. ing signed by the district judge, allowing an appeal, 
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became effective as the judgment of the court:when filed was not prohibited. by general principles. Costilla Estates 

with the clerk for entry in the record, and not onthe date Dev, Co. v, ws sapin her tene 1927-NMSC-076, 33. N. M. 356; 267 

of the signing of the order. State. v. Capital City Bank, P, 74: 

1926-NMSC-022, 31 N.M. 480, 246 P. 899, : . Am, Jur. 2d, ALR. aad C.J3.S. references. — 20 Am, 
Signature by rubber stamp. — The clerk's signature Jur. 2d Courts § 25 et seq. 


by rubber stamp to endorsement of filing paper in cause 221 C.J.S; Courts § 178 et seq. 


34-6-34: Finance; statutory construction: 


Whenever the term "court fund" or "county. court fund" may be used in the laws, it shall be con- 
strued to refer to the gy ae Skog to the district court of ane proper judicial oer 


History; 1953 Comp., § 16-3-22, enacted by Laws Repeals and reenactments. — Laws 1968, ch. 69, § 
1968, ch. 69, § 36. 69, repealed former 16-3-22, 1953 Comp., relating to tax 
Cross references. — For payment of change of venue for district court maintenance and creation and disburse- 
costs from fund of county where case originated, see 38-3- ment of court fund. 
11 NMSA 1978. 


34-6-35. Finance: payment of expenses. 


A. All:money for the operation and maintenance of the district courts, including the children's 
and family court divisions, shall be paid by the state treasurer upon warrants of the secretary of 
finance and administration, supported by vouchers of the district judges and in accordance with 
budgets approved by the administrative office of the courts and the state budget division of the de- 
partment of finance and administration. In judicial districts having more than one district judge, 
vouchers shall be approved by the presiding judge of the district or his authorized representative. 

B. The district judge may authorize the establishment’ of a checking account, designated as the 
"District court special operations account," in a federally insured bank. In accordance with budget- 
ing requirements, warrants of the secretary of finance and administration may be deposited to the 
district court special operations account, and checks on the account may be written by the district 
judge or his authorized representative for Has of: 

(1) jtiry fees and expenses; 
(2) witness fees and expenses; and 
(3) petty cash expenses. — 


History: 1953 Comp., § 16-3-28, enacted by Laws Judge may be reimbursed for expenses of success- 


1968, ch. 69, § 37; 1972, ch. 97, § 48; 1977, ch. 247, § 146. ful defense of civil action, — A district judge should be 
Cross references, — For the jury and witness fee reimbursed for expenses incurred in defending a civil suit 
fund, see 34-9-11 NMSA 1978.” brought against him for acts committed in his capacity as 
Repeals and reenactments. — Laws 1968, ch. 69, § a district judge if he is successful in defending himself. 
69, repealed former 16-3-23, 1953 Comp., relating to limi- If, however, he is not successful in defending himself, it 


tation on levy of tax for court maintenance." follows that he must have acted through malice or other 
improper motive, or acted completely without jurisdiction, 


: A He : 
ANN OTATIONS | and in that case he should bear the costs of his aption him- 
Compiler's notes. — The attorney general's opinions self, 1957-58 Op. Att'y Gen, No. 57-128. 
noted below were issued under former provisions some- District attorney's office rent may be paid. — - The 


what similar to this section? the notes have been placed legislature intended to give the court a wide discretion in 


here for the light they may shed on the present statutes. the use of the fund for any purpose connected with the 

Projected need is criterion for payments to coun- administration of justice. Though in a strict sense the dis- 
ties from state. — Under former law, the criterion to be trict attorney is not a part of the court, he is a part of the 
employed by the state board of finance in authorizing pay- judicial system of the state, and a state, not county, officer. 
ments from the state court fund to counties making ap- Rent for his office space may properly be paid out of one 
plication for such funds was projected need. 1964 Op. Att'y or more of the various court funds in the district, in the 
Gen, No, 64-52-A. "feo"r8 » » discretion of the court. The discretion of the district judge 


. a “ . h he . 
Expenditures from court Pinde are in the juris- is limited to purposes connected with the administration 


diction of the various courts. 1957-58 Op. Att'y Gen. of justice. 1939-40 Op. Att'y Gen. No. 40-3383. 
No. 58-110. Expense reimbursement for out-of-state confer- 
'\Meals and lodging for jury and deputies may be ence, — A district attorney may attend an out-of-state 


conference which is concerned with law enforcement 
problems, financed out of district court funds, without the 
approval of the state comptroller. 1957-58 Op. Att'y Gen. 


paid. — All expenses incurred in actual conduct of the 
court, including meals and lodging, for jurors and extra 
deputies, are considered as court expenses which are pay- 


able from thé court fund upon written allowance by the No, 57-64. 

court, 1937-38 ‘Op, Att'y Gen, No, 37-1769, See, now Sec- Additional compensation to clerk, — In case it be- 

tion 34-6-41 NMSA 1978. : came necessary to the proper administration of the court 
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to pay court clerks more than the budgeted salary, an ad- 
ditional payment could be made from the court fund, as 
the former statute places a wide discretion in the district 
judge in the expenditure of court funds. 1945-46 Op. Att'y 
Gen. No, 45-4708. 

Court reporter's charge for workmen's compensa- 
tion transcript. — Where the transcript of testimony is 
furnished without cost to a workmen in a workmen's com- 


pensation case, the district court, in its discretion, can pay 


the court reporter for the preparation of such transcript. 
1969 Op, Att'y Gen. No. 69-37, 

Retirement contributions for probation officers. 
— The court fund of each county in New Mexico is the 
probable source from which contributions for probation 
officers shall be paid to the public employees' retirement 
board, although there is no prohibition from paying from 
other funds. 1955-56 Op. Att'y Gen. No. 55-6291. 

Post mortem expenses. — The expenses of post mor- 
tem examinations may be paid out of the court fund in 
cases where they are necessary to obtain evidence in ho- 
micide cases, if in the discretion of the court they should 
be so paid. 1937-38 Op. Att'y Gen. No. 37-1806. 

Expenses for transporting convicts. — Expenses 
of transportation of those sentenced to the reform school 
were chargeable to the court fund of the county commit- 
ting such person,.1912-13 Op. Att'y Gen. No, 13-1064. , 

Expert witnesses! fees could not be paid from 
county fund. — No statutory provision authorized the 
payment of expert witnesses for their professional services 
from the county court funds, 1909-12 Op. Att'y Gen, 78, 


COURT STRUCTURE AND ADMINISTRATION 


34-6-37 


Nor could criminal investigation expenses be 
paid from state court fund. — When it used the phrase 
"trial of criminal cases," the legislature contemplated 
the submission of the issues to a court, the proceedings 
in court, the hearing of evidence and the final determina- 
tion of the cause. This does not include the preparatory 
or investigative phases of a criminal trial, such as audits, 
depositions, laboratory tests and the like, but it does in- 
clude such expenses as witness fees and jury fees. To hold 
otherwise would open the state court fund to use for in- 
vestigative acts that might never be used in a criminal 
trial. While investigation and preparation are essential 
to any trial, the state court fund may not be disbursed 
to pay for them, but may only be disbursed for expenses 
directly attributable to the presentation of a criminal trial 
at a hearing in court. 1959-60 Op. Att'y Gen. No. 60-224 
(rendered under prior law). 

Juvenile court duties statutorily uncompensated. 
— The court fund may not be spent for juvenile court du- 
ties conferred by statute when such duties are statutorily 
uncompensated. Faced with deciding whether the legisla- 
ture intended not to compensate, or whether an uninten- 
tional commission was made, the failure to compensate 
was held purposeful. This does not apply to additional 
duties assumed by the court clerk at the court's request, 
for the proper administration of justice, when such duties 
are not statutorily conferred - and when such duties are 
performed, in the court's discretion, provision for payment 
out of the court fund may be made. 1957-58 Op. Att'y Gen. 
No, 57-181. 


34-6-36. Finance; disposition of litigant money; court clerk trust 


account. 


Each district.court clerk shall open a trust fund. checking account, designated as the "court clerk 
trust account," in a bank which is a member of the federal deposit insurance corporation. Not later 
than two working days after receipt, the district court clerk shall deposit to this account all money 
which belongs to a litigant and all money which might be refunded to a litigant. Whenever the dis- 
trict court, by written order filed with the clerk, authorizes payment.of money to a litigant;from the 
court clerk trust account, the district court clerk shall issue his check on the account in accordance 
with the order. As prescribed: by regulation of the director of the administrative office of the courts, 
money in the court clerk trust account: may be invested by the district court clerk in obligations of 
the United States or in federally insured bank or savings and loan association savings accounts. 


History: 1953 Comp. « § 16-3-24, enacted by Laws 
1968, ch. 69, § 38. 

Cross references. — For rule governing litigant handel 
see 1-102 NMRA; 

Repeals and reenactments. — Laws 1968, ch. 69, § 
69, repealed former 16-3-24, 1953 Comp., relating to dis- 
position of court fund surplus. 


ANNOTATIONS 


the interest on the trust fund account to the owner of the 
principal, 1976.Op, Att'y Gen. No. 76-25. 

Court use of litigant money. — Litigant money is 
to be deposited in a "court clerk trust account." This is a 
trust.account. Therefore, the income from this trust must 
inure to the benefit of the. trust, and the income may not 
be retained by a district court for its use or benefit, 1968 
Op. Att'y Gen, No. 68-77, 


Interest should be awarded to owner of princi- J 
pal. — Due process may require regulations awarding 


34-6-37.' Finance; disposition of court income; state treasurer 
account. 


Each district court clerk shall open an account in a bank which is a member of the federal 
deposit insurance corporation. The account shall be in the name of the state treasurer of New 
Mexico, and withdrawals may be made only by the state treasurer. All fines, fees, costs and other 
money received by the clerk, except money designated by law for deposit in the court clerk trust ac- 
count, shall be deposited to this account not later than two working days after receipt 'by the clerk. 
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34-6-38 DISTRICT COURTS 34-6-40 
Deposit slips shall be prepared by the clerk to clearly distinguish between fines and forfeitures 
which the state treasurer will credit to the current school fund of the state, money designated by 
law for credit to other specific funds in the state treasury, and all other money. Duplicate deposit 
slips and all bank statements shall be forwarded immediately to the state treasurer by the clerk. 
No collateral securities shall be required of the bank for this account, but the state treasurer shall 
make withdrawals from each account at least quarterly, and, in any event, so that the balance re- 
maining in any account never exceeds fifteen thousand dollars ($15,000). Money withdrawn shall 
be credited to the proper account in the state treasury, and any money not otherwise designated by 


law shall be credited to the state general fund. 


History: 1953 Comp., § 16-3-25, enacted by Laws 
1968, ch. 69, § 39. 

Cross references. — For audit of accounts, see 12-6-1 
NMSA 1978. 

For the Procurement Code, see 13-1-99 NMSA 1978. 

For the general fund, see 6-4-2 NMSA 1978, 

Repeals and reenactments. — Laws. 1968, ch. 69, § 
69, repeals former 16-3-25, 1953 Comp., relating to trans- 
fer of unclaimed money to court fund, and Laws 1968, ch. 
69, § 39, enacts the above section, 


“ANNOTATIONS 


Section applies to excess federal fees. — Fees col- 
lected under 34-6-42 NMSA 1978 which are in excess of 


those remitted to the federal government must be handled 
according to this section, and the district court clerk is pre- 
cluded from:retaining them. 1968 Op. Att'y Gen. No. 68-77. 

Fines do not go in court fund. — Proceeds of fines 
collected for violation of the penal laws, whether paid over 
by justices of the peace (now magistrates), or paid to clerk 
of district court, should be distributed one-third to general 
school fund, and two-thirds to districts in which collec- 
tions are made, and fines imposed by district court should 
not be paid'to the court fund. 1909-12 Op. Att'y Gen. 70 
(issued under former statutes). 

Deposit of funds in reserve investment fund for 
25 years. 1969 Op. Att'y Gen. No. 69-33 (rendered under 
prior law). 


34-6-38. Finance; disposition of unclaimed money. 


When money is held in the court clerk trust account and the person entitled to it does not make 
claim within six years from the date when it became payable, the money is presumed abandoned 
and shall be disposed of in the manner provided in the Uniform Disposition of Unclaimed Property 
Act [Unclaimed iio Act (1995).(7-8A-30 NMSA 1978)]. 


History: 1953 Comp., § 16-3-26, enacted by Laws 
1968, ch. 69, § 40.’ 

Repeals and reenactments. — Laws 1968, ch. 69, § 
69, repealed former 16-3-26, 1953 Comp., relating to levy 
and collection of state court tax fund. 

Compiler's’ notes. — The Uniform Disposition’ of 
Unclaimed Property Act, referred to in this section, was 


repealed by Laws 1997, ch. 25, § 33. The Uniform Dis- 
position of Unclaimed Property Act was replaced by the 
Uniform Unclaimed Property Act (1995),. The bracketed 
insertion was added by the compiler and is not a part of 
the enacted law. 


34-6-39. Finance; improper disposition of money; penalty. 


! Any person who violates any provision of Sections 34-6-36 through 34-6-38 NMSA 1978, is guilty 


of a fourth degree felony. 


History: 1953 Comp., § 16-3-27, enacted by Laws 
1968, ch. 69, § 41. 

Cross references. — For siGnaclstieit for fourth de- 
gree felonies, see 31-18-15 NMSA 1978. 


34-6-40. Finance; fees. 


Repeals and reenactments. — Laws 1968, ch. 69, § 
69, repealed former 16-3-27, 1953 Comp., relating to cer- 
tification of amounts needed for criminal trials and duties 
in levying and collecting state court fund tax. 


A. Except as provided in Subsection B of this section, district court clerks shall collect in civil 
matters docketing any cause, whether original or reopened or by appeal or transfer from any infe- 
rior court, a fee of one hundred seventeen dollars ($117), twenty dollars ($20.00) of which shall be 
deposited in the court automation fund and twenty-five dollars ($25.00) of which shall be depos- 
ited in the civil legal services fund. 

B. In those matters where the fee provided for in Section, 40-12-6 NMSA 1978 is collected, 
district court clerks shall collect a fee of one hundred seven dollars ($107), ten dollars ($10.00) of 
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34-6-40,1 


COURT STRUCTURE AND ADMINISTRATION 


34-6-40.1 


which shall be deposited inthe court automation fund and twenty-five pe OG of which 


shall be deposited in the civil legal services fund: 


C. No fees or costs shall be taxed against the state, its spelitick? Bhidvalivini ction or the aoe 
corporations authorized to be formed under the: Educational Assistance Act [21-21A-1 weber 


1978]. 


D. aaae a as otherwise specifically provided by law, docket fees shall be paid i ante a general fim, 


History: 1953 fis § 16-38-28, enacted bi Laws 
1968, ch. 69, § 42; 1969, ch. 193, § 3; 1980, ch. 137, § 
1; 1981, ch. 320, § 1; 1982, ch. 7, § 5; 1984, ch. 120, § 6; 
1987, ch. 128, § 1; 1989, ch. 90, § 1; 1992, ch. 111, § 20; 
1996, ch. 41, § 3; 2001, ch. 277, § 1; 2001, ch. 279, § 1; 
2009, ch. 245, $1. 

Cross references. — For court: of appeals fees and 
costs, see 34-5-6 NMSA 1978. 

For free civil or criminal process for indigents, see 6 34- 6- 
27, 39-3-12 NMSA 1978. 

For the court automation fund, see 34- 9- 10 NMSA 1978. 

For court fee deposited to domestic violence offender 
treatment fund, see 34-15-1 NMSA 1978. 

For civil legal services fund, see 34-14-1 NMSA 1978: 

For penalty for public officer demanding illegal fees, see 
30-23-1 NMSA 1978. 

_» For domestic violence offender treatment fand; see 31+ 
12-12 NMSA 1978. 

For court fee deposited to domestic violence offender 
treatment fund, see 34-15-1 NMSA 1978. 

For docket fee i in criminal appeal from magistrate court, 
see 35-13-2B NMSA 1978. 

For costs of criminal processes associated with shai 
abuse offenses, see 40-13-3.1 NMSA 1978, 


Repeals and reenactments. — Laws 1968, ch. 69, § | 


69, repealed former 16-3-28, 1953 Comp,, relating to the 
transfer of state funds to the county court fund, 

The 2009 amendment, effective July 1, 2009, in Sub- 
section A, at the beginning of the sentence, added "Except 
as provided in Subsection B of this section" and after "a 
fee of", deleted "one hundred seven dollars ($107), ten dol- 
lars ($10.00)" and added “one hundred seventeen dollars 
($117), twenty dollars ($20.00)"; and added Subsection B. 

2001 amendments. — Identical amendments to this 
section were enacted by Laws 2001, ch. 277, § 1 and Laws 
2001, ch. 279, § 1, both effective July 1, 2001, and both 
approved April 4, 2001, substituting "one hundred seven 
dollars ($107)" for "eighty-two dollars ($82.00)" and in- 
serting "and twenty-five dollars ($25.00) of which shall be 
deposited in the civil legal services fund"; This section is 
set out as amended by Laws 2001, ch. 279, § 1. See 12-1-8 
NMSA 1978. 


The 1996 amendment, effective May 15, 1996, substi- 2 


tuted "eighty-two dollars ($82. 00), ten dollars ($10, 00) of 
which shall be deposited in the court automation fund" 
for "seventy-two dollars ($72.00)" at the end, of Subsection 
A, added Subsection B, and redesignated the remaining 
subsections accordingly, 


The 1992 mages Le effective 3 tei ity 1999, sub- 
stituted "seventy- two, dollars ($72.00)" for "sixty dollars 
($60.00)" in Subsection A; and added Subsection C. 

The 1989 amendment, effective June 16, 1989, re- 
vised Subsection B to add ‘honprofit corporations: formed 
under the Educational Assistance Act, 


- ANNOTATIONS 


Fee must be paid before appeal docketed. — The 
clerk may not docket a case without payment of the stat- 
utory fee‘on an appeal from a justice of the peace (now 
magistrate), and it is the appellant's duty to see that 
the fee is paid and the case docketed. Reece v. Montano, 
1943-NMSC-054, 48 N.M. 1, 144 P.2d 461. 

Costs may be recovered against state. — The leg- 
islature, in this section, gives express authority, without 
exception, to the recovery.of costs against any Jlosing 
party, including the state. Kirby v. N.M. State Hwy. Dep't, 
1982-NMCA-014, 97 N.M. 692, 643 P.2d 256, cert. denied, 
98 N.M. 51, 644 P.2d 1040. 

Liability for docket fee upon transfer from small 
claims court. — A party instituting an action or causing 
it to be docketed in the small claims court (now, metro- 
politan court) must pay the district court docket fee on 


.transfer'to the district court under certain circumstances. 


1963-64 Op. Att'y Gen, No, 63-168 (opinion rendered un- 
der former law), 

Condemnation actions. — Where a district attor- 
ney or assistants have incurred actual expenses while 
engaged in carrying out their duties in participating in 
condemnation actions brought by a county to condemn the 
right-of-way for portions of a new highway, these expenses 
should be paid out. of the court fund of the county seek- 
ing to acquire such right-of-way. 1963-64 Op. Att'y Gen. 
No. 63-79 (opinion rendered under former law). 

Proper fees on appeal. — The total fee to be collected 
upon docketing a civil appeal in the district court from a 
magistrate court includes the amount called for in 12-1-9 
NMSA 1978. 1970 Op. Att'y Gen. No. 70- 65; 1964 Op. Att'y 
Gen. No. 64-50. 

The total fee to be collected by the district tetaer clerk 
upon docketing a criminal appeal from a magistrate 
court is set by 35-13-2B NMSA 1978. 1970 Op. Att'y Gen. 
No. 70-65. 

A docket fee is applicable to appeals from the municipal 
court tothe district court only when brought from an ac- 
tion enforcing ordinances under 35-15-1 NMSA ree et 
seq. 1980 Op. Att'y Gen. No. 80-18. 


34-6-40.1. Civil action by state; filing fee assessed as costs. 


In any civil action brought in the district court by the state, its political BunGEvisions or - the 
nonprofit corporations authorized to be formed under the Educational Assistance Act [21-21A-1 
NMSA 1978], when judgment or stipulation for payment is rendered in favor of the state, political 
subdivision or corporation, the filing fee exempt from being paid by the state, political subdivision 
or corporation pursuant to Section 34-6-40 NMSA 1978 shall be taxed as costs against the nonp- 
revailing party and paid to the district court clerk from the first money paid by the nonprevailing 
party on the wit Aaa? or pews wre for Payment. ; 
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History: Laws 1981, ch. 307, § 1; 1989, ch. 90, § 2. state or political subdivision, the filing fee exempt from 

The 1989 amendment, effective June 16, 1989, sub- being paid by the state or its political subdivision pursu- 
stituted the present provisions for "In any civil action ant to section 34-6-40 NMSA 1978 shall be taxed as costs 
brought by the state or its political subdivisions in the against the nonprevailing party and paid to the district 
district court when judgment is rendered in favor of the court clerk". 


34-6-41. Finance; jury refreshments, meals and rooms. 


A. The district court may provide suitable refreshments for prospective jurors summoned for 
jury service. 

B, When district court juries are engaged in a trial, the court may provide suitable meals and 
necessary accommodations for them. 


History: 1953 Comp., § 16-3-29, enacted by Laws The 1989 amendment, effective June 16, 1989, in- 
1968, ch. 69, § 48; 1989, ch. 116, § 1. serted "refreshments" in the catchline; designated the 

Repeals and reenactments. — Laws 1968, ch. 69, § formerly undesignated provisions as Subsection B; and 
69, repealed former 16-3-29, 1953 Comp,, relating to re- added Subsection A, 


quirement that county levy one mill tax before sharing in 
state court fund. 


34-6-42. Finance; federal functions. 


District court clerks shall collect fees required by federal law for services in connection with 
naturalization, passport applications and other matters. 


History: 1958 Comp., § 16-3-30, enacted by Laws ANNOTATIONS 


1968, ch. 69, § 44. 
Tipcmls iA reenactments. — Laws 1968, ch. 69, 8 Disposition of excess fees. — Fees collected under 


this section which are in excess of those remitted to the 
federal government must be handled according to 34-6-37 
NMSA 1978, and the district court clerk is precluded from 
retaining them. 1968 Op. Att'y Gen. No. 68-77. 


69, repealed former 16-3-30, 1953 Comp., relating to rent- 
ing suitable quarters for court business. 


34-6-43. Finance; statutory fees exclusive. 


Services required to be performed by district court clerks are without charge when no fee is 
prescribed by law. 


History: 1953 Comp., § 16-3-31, enacted by Laws Repeals and reenactments. — Laws 1968, ch. 69, § 
1968, ch. 69, § 45. 69, repealed former 16-3-31, 1953 Comp., relating to pay- 
ment of rentals from county court funds. .. 


34-6-44. District court alternative dispute resolution fund; 
administration. 


A judicial district that collects an alternative dispute resolution fee pursuant to Section 34-6-45 
NMSA 1978 shall create an "alternative dispute resolution fund" of the judicial district. Money 
in the fund shall be used to defray the cost of operating alternative dispute resolution programs 
established by judicial district court rule approved by the supreme court, including but not limited 
to arbitration, mediation and settlement facilitation programs. No part of the fund shall revert at 
the end of any fiscal year. 


History: Laws 1986, ch, 26, § 1; 1989, ch. 324, § 27; ANNOTATIONS 
1994, ch. 37, § 1. A F "Probl ith C 
The 1994 amendment, effective May 18, 1994, rewrote Law reviews. — For comment, "Problems with Court- 


Annexed Mandatory Arbitration: Illustrations from the 


the section heading; which formerly read: "District court New Mexico Experience," see 32 N-M, Rey. 181 (2002). 


arbitration fund created; administration; distribution"; 
and rewrote the section. 
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34-6-45. District courts; alternative dispute resolution; fee. 


A. In addition to fees collected pursuant to, and subject to exceptions set forth i in, SecHtin 34- 6: 
40 NMSA 1978 for docketing of civil cases in any judicial district that has established an alterna- 
tive dispute resolution program, the district court clerk shall collect a fee of fifteen dollars ($15.00) 
on all new and reopened civil cases except domestic relations cases. The fee shall be deposited for 
credit to the district court alternative dispute resolution fund pursuant to the provisions‘of Sec- 
tion 34-6-44 NMSA 1978. . 

B. A judicial district may establish an alternative dispute resolution program by court rule 
approved by the supreme court. Parties shall pay the cost of the alternative dispute resolution 
program pursuant to a sliding fee scale approved by the supreme court. The sliding fee scale shall 
be based on ability to pay. The fee shall be paid to the district court to be credited to the fund. 


History: Laws 1986, ch. 26, § 2; 1990, ch. 56, § 1; 
1994, ch. 37, § 2; 2017, ch. 39, § 1. 

The 2017 amendment, effective June 16, 2017, allowed 
district courts to recover costs from parties of alternative 
dispute resolution programs, and corrected a citation to the 
alternative dispute resolution fund; added the new subsec- 
tion designation "A,"; in Subsection A, after "alternative 
dispute resolution program", deleted "by judicial district 
court rule approved by the supreme court, including but 
not limited to arbitration, mediation and settlement facili- 
tation programs", and after "Section", deleted "34-6-37" and 
added "34-6-44"; and added Subsection B. 

The 1994 amendment, effective May 18, 1994, rewrote 
the section heading, which read: "District courts; civil ac- 
tions arbitration user fee"; substituted "alternative dis- 
pute resolution" for "arbitration" in the second sentence; 
and, in the first sentence, substituted "alternative dispute 


resolution program by‘judicial district court rule approved 
by the supreme court, including but not limited to arbi- 
tration, mediation and settlement facilitation programs" 
for "arbitration program by judicial district court rule as 
approved by the supreme court for the efficient and in- 
expensive disposition of small claims", and deleted "user" 
preceding "fee" and "and children's court" following "rela- 
tions", 

The 1990 amendment, effective March 2, 1990, sub- 
stituted the present first sentence of the section for a 
sentence which read "Subject to approval of the supreme 
court, district court clerks may collect an arbitration user 
fee not to exceed fifty dollars ($50.00) from each party re- 
ferred to arbitration pursuant to the requirements of an 
arbitration program established by judicial district court 
rule as approved by the supreme court for the efficient 
and inexpensive disposition of small claims". 


34-6-46. District court; indigency standard; fee schedule; 
reimbursement. 


A. The district court shall use a standard adopted by the public defender department to deter- 
mine indigency of persons accused of crimes carrying a possible jail sentence. 

B, The district court shall use a fee schedule adopted by the public defender department when 
appointing attorneys to represent defendants who are financially unable to obtain private counsel. 

C. The district court shall order reimbursement from each person who has received or desires 
to receive legal representation or another benefit under the Public Defender Act [31-15-1 NMSA 
1978] after a determination is made that: he was not indigent according to the standard for indi- 
gency adopted by the public defender department. 

D. Any amounts recovered pursuant to this section shall be paid to the state treasurer for 
credit to the general fund. 


Cross references, — For defense of indigents, see 31- 
16-1 NMSA 1978. 


History: 1978 Comp., § 34-6-46, enacted by Laws 
1987, ch. 20, § 3. 


34-6-47, Drug court fees; fund created. 


A. In addition to any other fees collected in the district court, a district court that has estab- 
lished an adult drug court may assess and collect from participants a "drug court fee" of fifty dol- 
lars ($50.00) a month. Program fee requirements may be satisfied by community service at the 
federal minimum wage. 

B. Drug court fees shall be deposited in the "drug court fund" of a specific judicial district in 
the state treasury. The judicial district-shall’ administer, money in the fund to offset client service 
costs of the drug court program, consistent with standards approved by the supreme court. Money 
in the fund shall be expended on warrants of the secretary of finance and administration upon 
vouchers signed by the court administrator or his authorized representative. Balances in the fund 
shall not revert to the general fund at the end of a fiscal year. 
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34-6-48 


History: Laws 2003, ch. 240,$ 1.0 © | 
Effective dates. — Laws 2008; ch. 240, §:4 makes the 
act effective July 1, 2003. Bit 


PROBATE COURTS | ? 34-7-2 


Appropriations. — Laws 2006, ch. 110, § 1, appropri- 
ates $257,000 to the administrative office of the courts for 
the drug court program and $57,000 to the second judicial 
src for the drug court 7 


34-6-48. District court; electronic services fee. 


A district court may charge and collect from persons who use electronic services an electronic 
services fee in an amount established by supreme court rule. Proceeds from the electronic services 
fee shall be remitted to the administrative office of the courts a deposit i in the electronic services 


fund. 


History: Laws 2009, ch. 112, § 4. 
Effective dates. — Laws 2009, ch. 112 contained no 
effective date provision, but, pursuant to N.M. Const., art. 


ART ICE E72 085 88 PE Ook 6 alo 58 


Ls 


IV, § 23, was effective June 19, 2009, 30 days after the 
adjournment of the legislature. 


Probate Courts 


. Probate judge; authorized. 

. Probate judge and sheriff elected at,each general 
election. 

. Seal of probate court. 

. Place of holding court and keeping clerk's office. 

. Failure to hold court or keep clerk's office at 
county seat; penalty. 

. County must furnish office and supplies for judge. 

. Custody of archives, documents and books. 

. Probate courts; hours of business; notice. 

. Probate judge interested or disqualified; transfer 
to district court. 

34-7-10, Proceedings in district court after transfer, 

34-7-11, Probate judge absent or unable to attend to du- 

ties; powers of district judge. 
34-7-12.. Repealed. 


IIIS Aaa An! 
OCoOWA Aho WE 


34-7-1. Probate judge; authorized. 


Sec. 

34-7-13.: Judges may issue process and make rules. 

34-7-14.. Fees of probate court, clerks, 

34-7-15. Additional fees ofclerk. 

34-7-16. Fees exclusive. 

34-7-17. Record of receipts and hahiiesartiautas 

34-7-18. Current accounts; public inspection. 

34-7-19. Penalty for violation of Sections 34-7-17,and 34- 
7-18 NMSA 1978, . ) 

34-7-20. Record of decedent's [decedents'] estates. 

34-7-21. Record of bonds and wills. 

34-7-22, Deputy clerks; appointment; powers. 

34-7-23. Oath of deputy clerks, 

34-7-24. Authority of deputies; responsibility; signing 
papers. 

34-7-25. Compensation of deputies to be paid by clerk. 


There shall be a probate judge in each COURT. of this state. The position of probate judge shall 


be deemed a part-time position. 


History: Kearny Code, Courts and Judicial Pow- 
ers, § 19; C.L. 1865, ch. 21, § 1; C.L. 1884, § 407; C.L. 
1897, § 745; Code 1915, § 1423; C.S, 1929, § 34-401; 


1941 Comp., § 16-401; 1953 Comp., § 16-4-1; Laws 


1987, ch, 224, § 1. 

Cross references. — For title to townsites vesting in 
probate judge, see 19-4-4 NMSA 1978. 

For Probate Code, see 45-1-101 NMSA 1978. 

For probate court forms, see 4B-001 NMRA. 

Compiler's notes. — The 1915 Code compilers deleted 
"who shall hold his office for two years, and until his suc- 
cessor be appointed and qualified" at the end. 


ANNOTATIONS 


Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 


tion,” see 6 N.M.L. Rev. 213 (1976). 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 20 Am, 
Jur. 2d Courts § 14, 
21 C.J.S, Courts § 93 et seq. 


34-7-2, [Probate judge and sheriff elected at each general election.] 


At each general election held in this state there shall be elected in pack ROUnbY, a Ruder judge 


and a sheriff. 


History: Laws 1851-1852, p. 198; C.L. 1865, ch. 63, § 
4; Code 1915, § 1245; C.S. 1929, § 83-4401; 1941 Comp., 
§ 16-402; 1953 Comp., § 16-4-2. 


Cross references, — For effect of city-county consoli- 
dation on probate judge, see 3-16-11 NMSA 1978. 
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Compiler's notes. — This section was also compiled.as 1941 and 1953 Comps. they were compiled as'two sec- 
Chapter 4, Article 41 NMSA 1978, since it relates to both tions, with the reference to "a probate judge" omitted from 
probate judges and sheriffs, one and "a sheriff" omitted from the other. 

As it appeared in the 1865 Code, this 'section read: "On 
the first Monday in September of this year, 1851, and ev= ANNOTATIONS 
ery two years thereafter, there shall be an election in each Law reviews. — For survey, "Article VII of the. New 
county of the territory, for the election of their respective Probate Code: In Pursuit of Uniform Trust Administra- 
probate judge and sheriff." The section was omitted from tion," see 6 N.M. L. Rev. 213 (1976). 


Comp. Laws 1884 and 1897. Its provisions were compiled 
as one note in the 1915 Code and 1929 Comp., but.in the 


34-7-3. [Seal of probate court.] 


The probate courts shall procure and keep a seal with such emblems and devices as the courts 
shall think proper. ) 


History: Kearny Code, Records and Seals, § 1; C.L. Cross references. — For affixing and preservation of 
1865, ch. 98, § 1; C.L. 1884, § 658; C.L. 1897, §.1033; seal by clerk, see 34-1-6 NMSA 1978. 
Code 1915, § 1424; C.S, 1929, § 34-402; 1941 Comp., § 
16-404; 1953 Comp., § 16-4-4. 


34-7-4, [Place of holding court and keeping clerk's office.] 


The probate judges of this state are strictly required to hold their courts in the county seats of 
their counties, and the probate clerks shall also have their offices in the said county seat of the 
county at all times. | 


History: Laws 1869-1870, ch. 51, § 1; C.L. 1884, § all county offices and property pertaining thereto, if new 


415; C.L. 1897, § 749; Code 1915, § 1426; C.S. 1929, § courthouse and jail are ready for occupancy. Orchard uv. 

34-404; 1941 Comp., § 16-405; 1953 Comp., § 16-4-5. Board of Comm'rs, 1988-NMSC-011, 42 N.M. 172, 76 P.2d 
Cross references, — For penalty for violating this sec- 41. 

tion, see 34-7-5 NMSA 1978, Office need not be in courthouse or designated 

For county clerk serving as probate court clerk if no space. — This section only requires that office of the 

other provision is made, see N.M. Const., art. VI, § 22. probate judge be located within the county seat; hence, it 

For sheriff‘ attending sessions, see 4-41-13, 4-41-16 need not necessarily be in the courthouse or within some 

NMSA 1978. space designated by the county commissioners. 1943-44 

Op. Att'y Gen. No. 43-4406. 
ANNOTATIONS County clerk cannot be paid additional salary 
Removal to new county seat. — A county is autho- RE ae as probate clerk. 1943-44 Op. Atty Gen. 
0. 43- , 


rized to remove to a properly selected new county seat 


34-7-5. [Failure to hold court or keep clerk's office at county seat; 
penalty. |] 


For every neglect on the part of any probate judge, or clerk of any probate court of the state, in 
the discharge of their duties as prescribed in the previous section [34-7-4 NMSA 1978], the one 
so failing, upon conviction thereof in the district court, shall be fined in a sum not exceeding five 
thousand dollars’ [($5,000)]. ' 


History: Laws 1869-1870, ch. 51, § 2; 1882, ch. 82, § who shall at once order an election, which shall be held to 


1; C.L. 1884, § 16; C.L. 1897, § 750; Code 1915, § 1427; fill such office in conformity with the election laws of the 
C.S. 1929, § 34-405; 1941 Comp., § 16-406; 1953 Comp., territory. The person appointed by any judge to fill any 
§ 16-4-6. office shall have the qualifications now required by law 

Bracketed material. — The bracketed material in for the office to which he has been appointed and shall be 
this section was inserted by the compiler. It was not en- authorized to discharge all the duties of such office until 
acted by the legislature and is not.a part of law. his successor shall be elected and qualified: provided, that 

Compiler's notes. — The 1915 Code compilers, pre- he shall be first qualified in the same manner as if he had 
sumably under authority of Laws 1909, ch, 36, § 30 (com- been originally elected to such office." 
piled as 10-4-29 NMSA 1978), deleted, from the end of Originally, under provisions of Laws 1887, ch. 8, § 1, the 
this section, the words "and the judge trying the cause, bond of the probate judge was set at $5,000, apparently to cor- 
in addition to giving judgment against the guilty party, respond with the maximum penalty provided under this sec- 
shall remove him from office and immediately appoint a tion; however, the bond provision was reduced by Laws 1953, 
capable person to hold said office, so vacated temporar- ch, 5, § 1 (16-4-3 1953 Comp., now repealed) from $5,000. to 
ily, and he shall officially notify the governor of the same, $500. See 10-1-18 NMSA 1978 for present provisions. 
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34-7-6 PROBATE COURTS 34-7-10 


34-7-6. [County must furnish office and supplies for judge. ] 


That the county commissioners of each county in this state shall provide a suitable office for the 
accommodation of the probate judge of the county, and shall furnish all stationery, and such other 
things as may be necessary for the prompt discharge of the duties of said judges. 


History: Laws 1887, ch. 66, § 3; C.L. 1897, § 754; 
Code 1915, § 1437; C.S. 1929, § 34-418; 1941 Comp,., § 
16-407; 1953 Comp., § 16-4-7,. 


Cross references. — For place of holding court and 
clerk's office, see 834-7-4 NMSA 1978. 


34-7-7. [Custody of archives, documents and books. |] 


The archives of said offices shall be under the charge of the clerks of said probate courts, and 
said clerks are prohibited from taking from said offices any document or book pertaining to said 
offices beyond six miles from said offices: 


Compiler's notes, — The 1915 Code compilers deleted 
"The offices of the said probate courts shall be kept at the 
county seats of their respective counties, and" from the 
beginning of this section. See 34-7-4, 34-7-6 NMSA 1978. 


. History: Law 1865-1866, ch. 41, § 2; C.L. 1884, § 411; 
C.L. 1897, § 747; Code 1915, § 1425; C.S. 1929, § 34-403; 
1941 Comp., § 16-408; 1953 Comp., § 16-4-8. 


34-7-8. Probate courts; hours of business; notice. 


The probate courts of the state shall be in session and open at such times as are needed for the 
transaction of any business matters which may properly come before the courts under the laws of 
the state and upon notice thereof given as required under the laws of the state. 


History: Laws 1935, ch. 63, § 1; 1941 Comp., § 16- 
409; 1953 Comp., § 16-4-9; Laws 1987, ch. 224, § 2. 

Validating clauses. — Laws 1985, ch. 63, § 2, reads: 
"All matters and business transacted, judgments and de- 
crees heretofore legally entered by the probate courts of 


the state of New Mexico, whether the same were heard 
and determined and judgment entered at a time other 
than at a term time as may heretofore have been provided 
under the laws of the state of New Mexico, are hereby ap- 
proved, ratified and confirmed." 


34-7-9. [Probate judge interested or disqualified; transfer to district 
-court.| ine boetewog tl : 


Whenever the probate judge shall, for any reason, be interested or disqualified from acting in 
any proceeding coming within the jurisdiction of the probate court, he shall upon his own motion 
or that of any interested party, forthwith enter an order transferring such proceeding to the dis- 
trict court having jurisdiction in that county and directing the probate clerk to deposit forthwith 
within the office of the clerk of said district court a certified copy of said-order together with all 


original papers and records or. certified copies of all original papers and records in the probate 


court relating to said proceeding. 


History: Laws 1889, ch. 182, § 1; C.L. 1897, § 751; 
Code 1915, § 1433; C.S. 1929, § 34-414; Laws 1933, ch. 
102, § 1; 1941 Comp., § 16-412; 1953 Comp., § 16-4-12. 

Cross references. — For disqualification of judges, see 
N.M. Const., art. VI, § 18. 

For performance of acts and orders when probate judge 
is unable to act, see 45-1-8307 NMSA 1978. 


ANNOTATIONS 


More than belief of partiality required. — In light 
of the provisions of this section, which requires an actual 
interest or disqualification, 38-3-9 NMSA 1978, which 


requires only a belief of partiality, does not apply to pro- 
bate judges. In re Estate of Tariton, 1972-NMSC-060, 84 
N.M. 95, 500 P.2d 180. 

Disqualification not automatic on filing motions. 
— This section is merely a statutory declaration of N.M. 
Const., art. VI, § 18, which prohibits any judge from sitting 
in any cause in which the judge has an interest except by 
consent of the parties. A creditor's motion cannot act to 
automatically transfer the cause; it is necessary for the 
creditor to direct the court's attention to the grounds for 
disqualification. In re Estate of Tarlton, 1972-NMSC-060, 
84 N.M. 95, 500 P.2d 180. 


84-7-10. [Proceedings in district court after transfer.] 


All proceedings thus transferred shall be docketed as other causes in the district court, which 
court shall thereupon exercise the same authority and take the same steps and proceedings as 
would have otherwise have [sic] been taken in the probate court. 
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34-7-11 COURT STRUCTURE AND ADMINISTRATION 34-7-14 


History: Laws 1933, ch. 102, § 2; 1941 Comp., § 16+». «a+... ANNOTATIONS, 
413; 1953 Comp., § 16-4-13. 

Bracketed material. — The bracketed word "sic" 
in this section was inserted by the compiler. It was 
not enacted by the legislature and is not a eee of the 
law. eve 


Jurisdiction of district court. — Where a sexes 
proceeding was removed from a probate court to a‘district 
court, the district court possessed only such jurisdiction 
in the premises as that enjoyed by the probate court. Jn re 
Conley's Will, 1954-NMSC-112, 58 N.M. 771, 276 P.2d 906. 


34-7-11. [Probate judge absent or unable to attend to duties; powers of 
district judge.] 


Whenever the probate judge shall be absent from the county wherein he was elected, or shall be 
incapacitated or unable,to attend to his duties from any cause whatsoever, any district judge, of 
said county, or any other district judge designated to-hold court in said county for him, may,do.any 
and all things that could otherwise be done by said probate judge, without the necessity of having 
the matters or proceedings transferred from the docket of the probate court to the docket of the 
district court. The fact of such absence or incapacity shall be recited i in every order of the district 
judge entered in accordance with this act ection! 


History: Laws 1933, ch. 101, § 1; 1941 Comp., § 16- Bracketed material. — The bracketed material in 
414; Laws 1943, ch. 65, § 1; 1953 Comp., § 16-4-14, this section was inserted by the compiler. It was not en- 
Cross references. — For performance of acts and acted ‘by the legislature and is not part of law. °~ 
orders when probate judge unable to act, see 45-1-307 
NMSA 1978. 


34-7-12. Repealed. 


Repeals. — Laws 1978, ch. 159, § 15, effective March 6, 
1978, repealed 16-4-15, 1953 Comp. (34-7-12 NMSA 1978), 
relating to vacancy in the office of probate judge. 


34-7-13. [Judges may issue process and make rules.] _ 


That the judges of probate courts shall have full power ind cublanitee to.issue whatever process 
may be necessary for the efficient discharge of their duties, and to make and publish rules and 
orders regulating the business and practice of their several courts, not inconsistent with the laws 


of this' state. san 
History: Laws 1887, ch. 66, § 1; C.L. 1897, § 752; ates ANNOTATIONS 
ode 1915, § 1435; C,S, 1929, § 34-416; 1941 C : ari 
cae 1983 Come § aie ohn Am. Jur, 2d, A.L.R. and C.J.S, references, — Who 
Cross references. — For process being directed to is "person of suitable age and discretion" under statutes 
sheriff, see 4-41-13 NMSA 1978. or rules relating to substituted, service, of process, 91 
For probate court forms, see Rule 4B-001 NMRA. A.L.B.3d 827, 


34-7-14, Fees of probate court clerks. 


Clerks of the probate courts are entitled to receive the following docket fees in all matters: 

A. for docketing each cause, to be paid by the party docketing the cause, vad a dollars ($30.00), 
which shall include all costs of the clerks in any cause in the court; and... -.,. 

B, a fee of fifteen cents ($.15) per folio in addition to the docket fee may be charged for any ex- 
cess of twenty folios in cases where judgments or dechons or ordére exceed ie Dby 1 folios. 


History: Laws 1923, ch. 29, § 1; C.S. 1929, § 34-406; The 1993 amendment, effective chine 18, 1993, sub- 
Laws 1937, ch. 111, § 1; 1941 Comp. » § 16-422; 1953 stituted "thirty dollars ($30,00)" for "twelve dollars fifty 
Comp., § 16-4-22; Laws 1961, ch. 16, § 1; 1975, ch 257, “cents ($12.50)" in Subsection A and made a minor stylistic 
§ 8-102; 1998, oh: 182, § 1. change. 

Cross references! — For penalty for public officer de- De! 
manding illegal fees, see 30-23-1 NMSA 1978. 
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34-7-15 
ANNOTATIONS 


Docket fee charged although no heirs. — A probate 
court clerk should collect the docket fee provided for by 


34-7-15,. [Additional fees of clerk. | 


PROBATE COURTS 


34-7-18 


this section though there are no heirs or beneficiaries, 
1945-46 Op. Att'y Gen. No. 46-4923A. 


In addition to the fees provided for in Section 1 [34-7- 14 NMSA 1978] hereof, clerks of hee: 


courts may charge the following fees: 


for making an itemized bill of costs in any-case, when deinadada, fifty cents [($.50))]; 

for making and certifying to transcript of judgment, one dollar [($1.00)]; 

for taking an acknowledgment and affixing seal, fifty cents [($.50)], if but one person acknowl- 
edges, and twenty-five cents [($.25)] for each additional person; 

for making copies of records or papers, ten cents [($.10)] per folio of one hundred words, for car- 


bon copies three cents [($.03)] per folio; 


for certificate and seal authenticating any paper as a true and correct copy, fifty onite [($.50)]; 

for making transcripts on appeal or certiorari to any court, and for,certifying the same, such 
fees as are now provided by law; provided, however, that only ae for certification shall be charged 
where the transcript is prepared by the litigant himself. 


History: Laws 1923, ch. 29, § 2; C.S. 1929, § 34-407; 
1941 Comp., § 16-423; 1953 Comp., § 16-4-23. 
Bracketed material. — The bracketed material in 


this section was inserted by the compiler. It was not en- 


acted by the legislature and is not a part of the law. 
ANNOTATIONS 


Providing compensation, implies power to per- 
form act. — Although the statute (Kearny Code, Fees, 
§ 2, Comp., Laws 1865, ch. 46, § 2, Comp. Laws 1884, § 


34-7-16. [Fees exclusive. | 


1251), did not confer upon probate court clerks the author- 
ity to administer oaths, by providing compensation for 
this function, it impliedly gave them authority, at least 
in strictly probate matters, and since the probate court 
meets the common-law requirement of a court of record, 
and clerks of courts of record under the common law could 
administer oaths, the probate court clerk had authority to 
do so in the verification of a claim for mechanic's lien filed 
with him, Bucher v. Thompson, 1898-NMSC-010, 7 N.M. 
115, 32 P. 498. 


No other or different fees than those above provided shall be made or received by clerks of pro- 
bate courts, and any services required of them in any matter other than those for which fees are 


herein provided shall be without compensation. 


History: Laws 1923, ch. 29, § 4; C.S, 1929, § 34-409; 
1941 Comp., § 16-424; 1953 Comp., § 16-4-24, 

Cross references. — For penalty for public officer de- 
manding illegal fees, see 30-23-1 NMSA 1978. 

Compiler's notes, — Section 2308, Code 1915, which 
the present section is deemed to supersede, read: "The 


county clerk shall receive for granting testamentary let- 
ters, and of administration, and attesting the same, the 
sum of three dollars, and for each time that accounts are 
to be settled with an administrator or executor, he shall 
receive one dollar, and at the rate of ten cents for every 
hundred words he may have to write." 


34-7-17, [Record of receipts and disbursements. | 


The probate clerks of the different counties of this state are hereby required to keep a separate 
book for the sole purpose of keeping an exact account, which shall show in a clear and distinct 
manner all the money received, specifying the object for which it was received; and that the same 
book shall also contain a distinct and clear list of all warrants issued against the county treasury, 
and for:what purpose. 


| History: Laws 1860-1861, p. 80; C.L. 1865, ch. 39, 
§ 20; C.L. 1884, § 417; C.L. 1897, § 755; Code 1915, § 


1447; C.S, 1929, § 34-432; 1941 Comp., § 16-425; 1953 
Comp.  § 16-4-25. 


34-7-18. [Current accounts; public inspection. ] 

There shall also be kept in said book a full copy of the accounts current for the year, open to 
the inspection of any citizen who may wish to examine the same as often as he may desire so 
to do. 
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34-7-19 COURT STRUCTURE AND ADMINISTRATION 34-7-22 


Terie Laws veered « p: 80; C eh, 1865, ch. 39, 1448; C.S. seh § 34-433; 1941 Comp., § 16-426; 1953 


34-7-19. [Penalty for violation of Sections 34- es 17 and 34-7-18 NMSA. 
1978.] 


All clerks who shall fail in the discharge of the duties required in the two foregoing sections [34- 
7-17, 34-7-18 NMSA 1978] shall be considered guilty of a misdemeanor, and on.conviction before 
the district court shall be fined at. the discretion of the court, in any sum not less than twenty-five 
dollars [($25.00)], nor more than one hundred dollars [($100)}. . 


History: Laws 1860-1861, p. 80; C.L. 1865, ch. 39, Compiler’ s notes, — The 1915 Code neki substi-. 
§ 24: C.L. 1884, § 419; C.L. 1897, § 757; Code 1915, § tuted ‘the two foregoing sections" for "the foregoing sec- 
1449; C.S. 1929, § 84-484; 1941 Comp., § 16-427; 1953 tions." The latter presumably referred to the Comp. Laws 


Comp., § 16-4-27, 1865, ch. 39, §§ 20 to 23. 


34-7-20. Record of decedent's [decedents'] estates, 


The county clerk shall keep a record or docket additional to the other records required by nly 
showing as follows: 

A. the name of every decedent whose estate is administered and the date of his death: 

B. the names of all the heirs, devisees,and surviving spouse of the decedent and their ages, aad 
places of residence, so far as the same can be ascertained; and 

C. ' a note of every sale of real estate made under the order of the court, with a eres to thé 
volume and page of the court record where a complete record thereof may be found. 


History: Laws 1889, ch. 90, § 42; C.L. 1897, § 2011; ANNOTATIONS 


Code 1915, § 2309; C.S. 1929, § 47-902; 1941 Comp., § « i, apne 
16-428; 1958 Comp., § 16-4-28; Laws 1975, ch. 257, § Entry of record necessary to "render" decision. — 
8-103. Within meaning of former 16-4-20, 1953 Comp., authoriz- 
Cross references. — For duty to record and index pro- ing trial de novo of issues decided by. probate court in deci- 
ceedings, see 34-1-6 NMSA 1978. sions rendered more than ninety days previous to removal 
For records and certified copies under Probate Code, see of administration of a decedent's estate from probate court 
45-1-305 NMSA 1978. to district court, a decision was not "rendered" until en- 


tered of record. In re Montano's Estate, 1984-NMSC-048, 
38 N,M. 355, 33 P.2d 906. 


34-7-21., Record of bonds and wills. 


The clerk shall also record at length in books kept for that purpose, all bonds given by personal 
representatives, conservators and guardians, and all wills admitted to probate. 


History: Laws 1889, ch. 90, § 43; C.L. 1897, § 2012; Cross references, — For duty to record and index Ne 
Code 1915, § 2310; C.S. 1929, § 47-903; 1941 Comp., § ceedings, see 34-1-6 NMSA 1978. bg 
16-429; 1953 Comp., § 16-4-29; Laws 1975, ch. 257, § For records and certified copies under Probate Code, see 
8-104. 45-1-305 NMSA 1978). .. 5 F 


dong 


34-7- 22. [Deputy clerks; appointment; powers.] 


The clerks of the probate courts of this state, with the consent of the probate Aig shall have 
power to appoint a deputy clerk of the probate court; each clerk shall appoint one, and such depu- 
ties when duly appointed and qualified shall have full power and shall be authorized to perform all 
the duties of the clerk of the said probate court. , 


History: Laws 1866-1867, ch. 24, § 1; C.L, 1884, § ie ruraepe + BE eh 
421; C.L. 1897, § 759; Code 1915, § 1443; C.S, 1929, § 
34-427; 1941 Comp., § 16-430; 1953 Comp., § 16-4-30. 


454 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


34-7-23 METROPOLITAN COURTS 34-8-13 


34-7-23. [Oath of deputy clerks. ] 


The said deputy clerk shall take the same oath of office as is or may be provided by law as to his 
duties, which oath of office and his appointment shall be recorded in the records of the probate court. 


History: Laws 1866-1867, ch. 24, § 2;.C.L. 1884, § Cross references. — For oath of office, see N.M. Const., 
422; C.L. 1897, § 760; Code 1915, § 1444; C.S, 1929, § art. XX, § 1. 


34-7224. [Authority of deputies; responsibility; signing papers. | 


The clerks of the probate court shall be responsible, respectively, for the acts of their deputies, 
and for such purpose, all and every official act of the deputy shall be considered as an official ‘act 
of the clerk who appointed him, and each deputy clerk shall sign all the papers issued by himself 
with the name of the clerk, in this manner: A.'B., clerk of the probate court, by C. D., deputy clerk. 


History: Laws 1866-1867, ch. 24, § 3; C.L. 1884, § ANNOTATIONS 
423; C.L. 1897, § 761; Code 1915, § 1445; C.S. 1929, § ; 
34-430; 1941 Comp., § 16-432; 1953 Comp., § 16-4-32, Am. Jur. 2d, A.L.R. and C.J.S. references. — Lia- 


bility of clerk of court or surety on bond for negligent or 
wrongful acts of deputies or assistants, 71 A.L.R.2d 1140. 
34-7-25. [Compensation of deputies to be paid by.clerk.] 


A deputy clerk of the probate clerk [court] shall not receive any additional salary or pay of any 
kind for the performance of his duties, and his compensation shall be taken out from the pay and 
the fees of the clerk as allowed by law and as agreed upon between the deputy and the clerk who 
appoints him, 


History: Laws 1866-1867, ch. 24, § 4; C.L. 1884, § Bracketed material. — The bracketed material was 
424; C.L. 1897, § 762; Code 1915, § 1446; C.S. 1929; § inserted by the compiler and is not part of the law. 
34-431; 1941 Comp,, § 16-433; 1953 Comp., § 16-4-38. 


ARTICLE 8 
Small Claims Courts 


(Repealed by Laws 1979, ch. 346, § 13.) 


> Raat 


34-8-1 to 34-8-13, Repealed. 


Repeals. — Laws 1979, ch. 346, § 13, repeals 34-8-1 to claims courts, effective July 1, 1980. For present provi- 


34-8-13°NMSA 1978, as enacted by Laws 1953, ch, 187, §§ »;, sions as to metropolitan courts, see 34-8A-1 to\34-8A-8 
1 to 12 and Laws 1955, ch. 104, § 3, relating to the small NMSA 1978. re p 
Metropolitan Courts 
Sec. ' METIS & Sec. 
34-8A-1. Metropolitan court; established. 34-8A-5. Metropolitan court; jury trial. 
34-8A-2. Metropolitan court; constitution. ' 34-8A-6. Metropolitan court; rules; appeal. 
34-8A-3, Metropolitan court; jurisdiction. 34-8A-7. Metropolitan court; administration. 
34-8A-4. Metropolitan court; judges. » »\ © 84-8A4-8. Metropolitan court; Bernalillo district. 
34-8A-4.1, Metropolitan court judges; terms of ofices 34-8A-9, Repealed, 
34-8A-4.2. Appointment as special master, arbitrator 34-84-10. Metrapolitan court. mediation fund created; 
or metropolitan court judge pro tempore; ‘administration; distribution. © 
compensation, 
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34-8A-1 


Sec. 

34-8A-11. Metropolitan court; indigency standard; fee 
schedule; reimbursement. 

34-8A-12. Metropolitan court warrant enforcement fund; 
fee; administration; use of money in fund~ 


COURT STRUCTURE AND ADMINISTRATION 


34-8A-3 


Sec; ‘a4 

84-8A-13. Collection of ‘and fees or costs. 

34-8A-14. Use of parking facility near Bernalillo county 
metropolitan court. 

34-8A-15. Metropolitan court; electronic services fee. 


34-8A-1. Metropolitan court; established. 


There is established within the boundaries of a class A county with a population of more than 
two hundred fifty thousand persons in the last federal decennial census the "metropolitan court". 
The name of the metropolitan district is the same as the name of the county in which it is located. 


History: Laws 1979, ch. 346, § 1; 2010, ch. 99, § 1. 

The 2010 amendment, effective May 19, 2010, 
changed "two hundred thousand persons" to "two hundred 
fifty thousand persons", 


ANNOTATIONS 


Law reviews. — For article, "Separation of Powers and 
the Judicial Rule-Making Power in New Mexico: The Need 
for Prudential Restraints," see 15 N.M.L. Rev. 407 (1985). 


34-8A-2. Metropolitan court; constitution. 


With respect to the provisions of Sections 1 and 26 of Article 6 of the state constitution and all 
other provisions of law, the metropolitan court shall constitute a state magistrate court which is 
inferior to the district courts and is pstabhiahed by law puraant to the provisions of Section 1 of 


Article 6 of the state constitution. 


History: Laws 1979, ch. 346, § 2; 1980, ch, 142, § 1. 
_ ANNOTATIONS 


Appeal provisions for magistrate courts not ap- 
plicable. — Neither this section nor the constitutional 
provisions to which it refers have the effect of making ap- 
peal provisions for magistrate courts applicable to metro- 
politan court appeals. State v. Crespin, 1981-NMCA-084, 
96 N.M. 553, 632 P.2d 1191, cert. denied, 97 N.M. 140, 637 
P.2d 571. 


Duty of public defenders in metropolitan court. 
— The public defender department's scope of representa- 
tion is limited statutorily to the magistrate and the dis- 
trict courts; the legislature has designated the Albuquer- 
que metropolitan court as a magistrate court. Therefore, 
the public defender department is obligated to represent 
all indigents in the Albuquerque metropolitan court who 
are charged with any violation that carries a possible pen- 
alty of imprisonment, including city code violations, 1987 
Op. Att'y Gen. No. 87-43. 


34-8A-3. Metropolitan court; jurisdiction. 


A. In addition to the jurisdiction provided by law for magistrate courts, a metropolitan court 
shall have jurisdiction within the county boundaries over all: 
(1) offenses and complaints pursuant to ordinances of the county and of a municipality 


located within the county in which the court is located except municipalities with a population of 
more than two thousand five hundred but less than five thousand persons in the 1980 federal de- 
cennial census; provided that the metropolitan court shall not have jurisdiction over uncontested 
municipal parking violations; 

(2) civil actions in which the debt or sum claimed does not exceed ten thousand’ abliaed 
($10,000), exclusive of interest and costs; and 

(3) contested violations of parking or operation of vehicle rules promulgated by a board of 
regents of a state educational institution designated in Article 12, Section 11 of the constitution of 
New Mexico located within the county in which the court is located. 

B. For the purposes of this section, "uncontested violation" is a violation for which a citation 
has been issued and the person has paid the citation by mail or in person to the appropriate issu- 
ing authority; and "contested violation" is a violation for which a citation has been issued and the 
person has indicated his intent to contest the citation or the person has not paid or answered the 
citation. 

C. Theissuing authority shall ninitide to the metropolitan court on a mutually agreed schedule 
the unpaid citations and a listing in a manner mutually agreed upon of unpaid citations. 

D. The municipality shall retain as reimbursement for its expenses all revenues from uncon- 
tested municipal parking violations. 
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34-8A-4 METROPOLITAN COURTS 34-8A-4.1 


» History: Laws 1979, ch. 346, § 3; 1980, ch. 142, § 2; ANNOTATIONS 
1981,:ch, 304, § 2; 1985, ch, 128, § 1; 1987, ch. 111, § 2; “ / 
1999, ch. 104, § 1; 2001, ch. 77, §1. Delay in enforcing sentence. — Where the court de- 
Cross Teferences/ié—iFoo domestic violence!offender layed enforcing defendant’s sentence for thirteen months 
treatment fund, see 31-12-12 NMSA 1978. due toa mistake as. to whether defendant was serving the 
For costs of criminal processes associated with domestic sentence during and after an appeal, the court did not lose 
abuse offenses, see 40-13-3.1 NMSA 1978. jurisdiction to enforce the sentence. State v. Calabaza, 
The 2001 amendment, effective July 1, 2001, substi- 2011-NMCA-053, 149 N.M. 612, 252 P.3d 836. } 
tuted "ten thousand dollars ($10,000)" for "seven thou- Service of writ of execution. — A writ of execution 
sand five hundred dollars ($7,500)" in Paragraph A(2): ona judgment of the former small claims court may be 
and substituted "rules" for "regulations" in Paragraph served outside of the county where the court is created. 
A(3). 1963-64 Op. Att'y Gen. No. 63-18 (opinion rendered under 
The 1999 amendment, effective, July 1, 1999, substi- former law). ! 
tuted "seven thousand five hundred dollars ($7,500)" for Am, Jur, 2d, A.L.R. and C.J.S, references, — Small 
"five thousand dollars ($5,000)" in Paragraph A(2). claims: jurisdictional limits as binding on appellate court, 


67 A.L.R.4th 1117. 


34-8A-4. Metropolitan court; judges. 


A. Metropolitan judges shall be elected as provided in Section 34-8A-4.1 NMSA 1978. The gov- 
ernor shall fill vacancies in the office of metropolitan judge, by appointment of persons who pos- 
sess the personal qualifications established by law, until the next general election. 

B. No person shall be eligible for election or appointment to the office of metropolitan judge un- 
less he is a member of the bar of and has practiced in this state for a period of three years. There 
shall be a chief metropolitan judge of a metropolitan court. The chief metropolitan judge shall des- 
ignate each metropolitan judge position as a separate and consecutively numbered division, and 
any additional metropolitan judge authorized within a metropolitan court shall be designated as 
metropolitan judge of the next consecutive division. A district court judge may designate a metro- 
politan judge as a special master. 


History: Laws 1979, ch. 346, § 4; 1980, ch. 142, § 3; of the terms for which they were elected or appointed" 
1981, ch. 11, § 1; 1981, ch. 318, § 1; 1983, ch. 171, § 1; and deleted "Thereafter" at the beginning of the present 
1984, ch. 115, § 1; 1986, ch. 49, § 6; 1988, ch. 136, § 4; first sentence and, in Subsection C, increased the salary of 


1989, ch. 283, § 4; 1990, ch. 115, § 4; 1993, ch. 278, § 2. metropolitan judges from $48,632 to $52,500. 
Cross references, — For classification of counties, see 
4-44-1 NMSA 1978. | | ANNOTATIONS 
For selection of metropolitan court. judges, see N.M. Time for meeting eligibility requirements. — A 
Const., art. VI, § 37. candidate for metropolitan court judge had to meet the 
For chief judge of metropolitan court, see N.M. Const., eligibility requirements under former Subsection B 
art. VI, § 38. : at the time of taking the oath of office. Chavez v. Yontz, 
The 1993 amendment, effective January J 1994, sub- 1986-NMSC-034, 104.N.M..265, 720 P.2d 300. 
stituted "chief" for "presiding" in the second and third Prohibition against private practice of law con- 
sentences of Subsection B; and deleted former Subsection stitutionally permissible. — A lawyer is constitution- 
C, which specified the salary of each metropolitan judge ally denied the privilege of engaging in the private prac- 
and stated that the provisions of the Judicial Retirement tice of law while serving as a small claims court judge. In 
Act [10-12B-1 to 10-12B-17 NMSA 1978] shall not apply prohibiting a small claims court judge from practicing law 
to metropolitan judges. , ; while in office, the legislature is attaching a lawful condi- 
The 1990 amendment, effective July 6, 1990, in Sub- tion to the holding of the office. This in no way interferes 
section A, deleted the former first sentence which read with the class of persons who are eligible to be chosen to 
"The magistrates of the magistrate court and thejudgesof _—poiq public office as prescribed by N.M, Const., art. VII, 
the small claims court and of any municipal! courts within § 2, 1963-64 Op. Att'y Gen. No. 63-58 (opinion rendered 
a class A county shall continue to hold their offices as met- under former law). 


ropolitan judges of the metropolitan court for the balance 


34-8A-4.1. Metropolitan court judges; terms of office. — 


The term of office for each judge of the metropolitan court is four years. Judges shall be ap- 
pointed, elected and retained in accordance with Article 6 of the constitution of New Mexico. 


History: 1978 Comp., § 34-8A-4.1, enacted by Laws Temporary provisions. — Laws 2019, ch. 212, § 280 
1981, ch. 318, § 2; 1988, ch. 115, § 1; 1990, ch. 114, § 1; provided that the term of a metropolitan court judge serv- 
1997, ch. 180, § 3; 1999 (1st S.S.), ch. 4, § 1; 2005, ch. ing in a division numbered 2 or every second number 


284,84. | thereafter that was set to expire on December 31, 2022 
Cross references. — For selection and retention of shall expire on December 31, 2024, subject to the provi- 
metropolitan court judges, see N.M. Const., art. VI, § 33. sions of the Nonpartisan Judicial Retention Act and Ar- 


ticle 6 of the constitution of New Mexico. 
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The 2005 amendment, effective July 1, 2005, changes 
"elected term" to "term"; provides that judges shall be 
appointed, elected and retained in accordance with the 
N.M. Const., art. VI; deletes former Subsection B which 


provided for ‘the election of a person appointed to fill a va-- 


cancy on the metropolitan court; deletes former Subsec- 
tion C which provided for the appointment, term of service 
and election of the Bernalillo county metropolitan judges 
in divisions thirteen, fourteen and fifteen; and deletes for- 
mer Subsection D which provided for the appointment, 
term of service and election of the Bernalillo county met- 
ropolitan judge for division 16. 
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court who have been previously! élected:in a partisan 
election or who were serving as’metropolitan judges ‘on 
January 1, 1989 in divisions one through twelve shall*be 
subject to retention or rejection on anonpartisan:ballot 
at the 1990 general election for a four-year term ending 
December 81, 1994", redesignated subsequent subsections 
accordingly, and added present Subsection D. 

The 1997 amendment, effective July 1, 1997, added 
the last sentence of Subsection D... 

The 1990 amendment, effective January 1, 1991, re- 
wrote this section to the extent that a detailed comparison 
is impracticable, 


The 1999 amendment, effective May 21, 1999, deleted 
Subsection B,* which read "Judges of the metropolitan 


34-8A-4.2. Appointment as a master, arbitrator or papers 
court judge pro tempore; compensation. ed ss 


A, The chief metropolitan court judge may appoint a retired metropolitan court judge, with the 
retired judge's consent, to serve as a special master, an arbitrator or a metropolitan court judge 
pro tempore, subject to money available in the metropolitan court operating budget. 

B. A retired.metropolitan’court judge shall be compensated for his services in an amount equal 
to-ninety percent of the compensation provided to a dapeiche court judge rea whe on 


History: Laws 2002, ch. 40, § 1. Effective dates. — Laws 2002, ch. 40; § 2 made the act 


effective July 1, 2002. 


34-8A-5. Metropolitan court; jury trial. 


A... With respect to civil actions, except for contempt of the metropolitan court, the right to trial 
by jury exists in all actions in the metropolitan court which are within metropolitan court jurisdic- 
tion. Either party to an action may demand trial by jury. The demand shall be made in the com- 
plaint if made by the plaintiff and in the answer if made by the defendant, and the metropolitan 
clerk shall collect from the demanding party the jury fee established by law for magistrate juries. 
If demand is not made pursuant to this subsection, or if the jury fee is not paid at the time demand 
is made, trial by jury is deemed waived. % ' 

B. With respect to criminal actions: 

(1) if the penalty does not:exceed ninety days' imprisonment or if the penalty is a fine or 
forfeiture of a license, the action shall be tried by the judge without a jury; 

(2) ifthe penalty exceeds ninety days' but does not'exceed six months' imprisonment, ei- 
ther party to the action may demand a trial by jury: The demand shall be made orally or in writ- 
ing to the court at or before the time of entering a plea or in writing to the court within ten days 
after the time of entering a plea. If demand is not made pursuant to this subsection, trial by jury 
is deemed waived; or 

(3) if the penalty exceeds six months' fenprieeeneehae the case shall be tried by jury unless 
the defendant waives a jury trial with,the approval of the court and the consent of the state. 

C. Juries in the metropolitan court shall hear the evidence in the action which shall be deliv- 
ered in public in its presence. After hearing the evidence and being duly charged by the judge, the 
members of the jury shall be kept together until: 

(1) in civil actions, five members shall agree upon a verdict; 

(2) in criminal actions, the members unanimously agree upon a verdict; or 

(3) the members are discharged by the judge. 

The judge shall give judgment upon any verdict. 

D. Ajury in the metropolitan court consists of six jurors with the same qualifications as jurors 
in the district court. 

K. : The presiding judge of the metropolitan court shall direct Me clerk of the district court. to 
draw and assign to that court the number of qualified jurors the judge deems necessary for one 
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or more jury panels. Upon the receipt of the direction and in the manner prescribed for the selec- 
tion of district court jurors, the clerk of the district court shall draw at random from the master 
jury wheel the number of qualified jurors specified. The names of jurors drawn for metropolitan 
jury service shall be forwarded to the metropolitan court clerk who shall maintain a record of the 
names and addresses of the prospective jurors. 

IF. Whenever a jury is required, the presiding judge of the metropolitan court shall order the 
sheriff or a responsible person to summon the persons named on the jury list to appear at the'time 
and place set for trial of the action. If a jury is left incomplete because of failure of jurors to appear, 
excused absences or disqualification of jurors, a metropolitan judge shall direct the sheriff to sum- 
mon others to complete the jury. 

G. No person may be required to remain as a member of a metropolitan court jury panel for 
longer than six months following qualification as a juror in any year unless the panel is engaged 
in a trial. 


History: Laws 1979, ch. 346, § 5; 1981, ch. 304, § 3. 
Cross references. — For right to jury trial, see N.M. 
Const,, art, II, § 12. 


do not have to meet that qualification, the disallowance of 
juries in metropolitan court for petty criminal offenses is 
not arbitrary, unreasonable nor unrelated to a legitimate 


For jury and witness fee fund, see 34-9-11 NMSA 1978. 
ANNOTATIONS 


Constitutionality. — Because of the legislature's re- 
quirement that magistrate judges in metropolitan court be 
attorneys and magistrates elsewhere throughout the state 


legislative purpose. Meyer v. Jones, 1988-NMSC-011, 106 
N.M. 708, 749 P.2d 93. 

"The penalty" in Subsection B refers to potential 
aggregate penalty of all offenses being tried at a single 
time. Vallejos v. Barnhart, 1985- NMBC- 026, 102.N.M, 438, 
697 P.2d 121. 


34-8A-6. Metropolitan court; rules; appeal. 


A. The supreme court shall adopt separate rules of procedure for the metropolitan courts. The 
rules shall provide simple procedures for the just, speedy and inexpensive determination of any 
metropolitan court action. 

B. Other than for actions brought pursuant to the Uniform Owner-Resident Relations Act: [47- 
8-1 through 47-8-52 NMSA 1978], the metropolitan court is a court of record for civil actions. Any 
party aggrieved by a judgment rendered by the metropolitan court in a civil action may appeal to 
the court of appeals. The manner and method for the appeal shall be set forth by supreme court 
rule. 

C. The metropolitan court is not a court of record for civil actions brought pursuant to the Uni- 
form Owner-Resident Relations Act. Any party aggrieved by a judgment rendered by the metro- 
politan court in a civil action brought pursuant to the Uniform Owner-Resident Relations Act may 
appeal to the district court of the county in which the metropolitan court is located within fifteen 
days after the judgment was rendered. The appeal shall be de novo. 

D. The metropolitan court is a court of record for criminal actions involving driving while un- 
der the influence of intoxicating liquor or drugs or involving domestic violence. A criminal action 
involving domestic violence means an assault or battery under any state law or municipal or 
county ordinance in which the alleged victim is a household member as defined in the Family Vio- 
lence Protection Act, [Chapter 40, Article 13 NMSA 1978]. Any party aggrieved by a judgment ren- 
dered by the metropolitan court in a criminal action involving driving while under the influence of 
intoxicating liquor or drugs or involving domestic violence may appeal to the court of appeals. The 
manner and method of appeal shall be set forth by supreme court rule. 

E. The metropolitan court is not a court of record for criminal actions other than driving while 
under ‘the influence of intoxicating liquor or drugs or domestic violence actions. Any party ag- 
grieved. by a judgment rendered by the metropolitan court in a criminal action, other than driving 
while under the influence of intoxicating liquor or drugs or domestic violence action, may appeal to 
the district court of the county in which the metropolitan court is located within fifteen days after 
the judgment was rendered. The appeal shall be de novo. 

F. All judgments rendered in civil actions in the metropolitan court shall be subject to the same 
provisions of law as those rendered in district court. 
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History: Laws 1979, ch. 346, § 6; 1980, ch, 142, § 4; 
1981, ch. 304, § 4; 1993, ch. 67, § 1; 2019, ch, 281, § 1. 

Cross references. — For court automation fund, see 
34-9-10 NMSA 1978. 

For crime laboratory fee, see.31-12-7 NMSA 1978, " 

For crime laboratory fund, see 31-12-9 NMSA 1978, 

For domestic violence offender treatment fund, see 31- 
12-12 NMSA 1978. 


For:court automation fee, see 35-6-1 NMSA 1978, 66-8-. 


116.3 NMSA 1978, and 66-8-119 NMSA 1978. 

For metropolitan court mediation fee, see 35- 6-1 NMSA 
1978. 

For corrections fee to be imposed for en persons found 
guilty in the magistrate and metropolitan court, see 35- 
6-1 NMSA 1978. . 

For costs of criminal processes associated with domestic 
abuse offenses, see 40-138-3.1 NMSA 1978. 

For payment of costs of any court ordered screening and 
treatment program, see 66-8-102 NMSA 1978. 

For funding of local government corrections fund ‘by 
penalty assessment fees, see 66-8-116 NMSA 1978 and 66- 
8-119 NMSA 1978. 

For procedures governing appeals to the district court 
from metropolitan courts on the record, see 1-073 NMRA. 

The 2019 amendment, effective June 14; 2019, pro- 
vided that on-record proceedings in metropolitan courts 
may be appealed directly to the court of appeals, and pro- 
vided that the metropolitan court is not a court of record 
for civil actions brought pursuant to the Uniform Owner- 
Resident Relations Act; in Subsection B, after the subsec- 
tion designation, deleted "The" and added "Other than for 
actions brought pursuant to the Uniform Owner-Resident: 
Relations Act, the", and after "may appeal to the", deleted 
"district court of the county in which the metropolitan 
court is located within fifteen days after the judgment was 
rendered" and added "court of appeals"; added new Sub- 
section C and redesignated former Subsections C through 
E as Subsections D through F, respectively; and in Subsec- 
tion D, after "may appeal to the", deleted "district.court 
of the county in which the metropolitan court is located 
within fifteen days after the judgment was rendered" and 
added "court of appeals". 

The 1993 amendment, effective January 1, 1994, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 


ANNOTATIONS 


State’s right to appeal. — A trial court evidentiary 
ruling concluding that the evidence was insufficient to 
proceed against the defendant, is an acquittal and the 
state may not appeal. State v, Lizzol; 2007-NMSC-024, 
141,N.M. 705, 160 P.3d 886. 

Review of domestic violence actions. — Where 
the judgment of the metropolitan court does not include 
a statement indicating that a: conviction: results from 
the commission of domestic abuse,, the metropolitan 
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Attack on the validity of a plea for the first time 
on appeal, — Where defendant pled no contest in metro- - 
politan court to a charge of battery against a household 
member pursuant to-a plea and disposition agreement, 


and defendant appealed the sentence to district court, the 


district court, sitting as an appellate court, was without 
authority to address defendant’s contention that defen- 
dant did not fully understand the basis of the plea. State v. 
Spillman, 2010-NMCA-019, 147 N.M, 676,227 P.3d 1058, 
cert, denied, 2010-NMCERT-001, 147 N.M. 673, (227 P.ad 
1055. 

No appeal will lie from anything other than an 
actual written order or judgment signed by a judge 
and filed with the clerk of the court. State v, Lohberger, 
2008-NMSC-033, 144 N.M. 297, 187 P.3d 162. 

On-record trial of domestic abuse, — All acts of 
domestic abuse as defined in 40-13-2 NMSA 1978 of the 
Family Violence Protection Act should be tried on-record 
in metropolitan court. State ex rel. Schwartz v. Sanchez, 
1997-NMSC-021, 123 N.M. 165; 936 P.2d 334. 

Sexual assault convictions, whether the victim 
and defendant are household members or not, are 
entitled to on-record appeals in the district court. 
— Criminal sexual contact is sexual assault as the term 
is used in the Family Violence Protection Act (FVPA), 
40-13-1 through 40-13-12 NMSA 1978, and.is thus an 
act of domestic abuse as. defined by the FVPA whether 
committed by a household member or not, and therefore 
a person convicted of criminal sexual contact against a 
non-household member in the metropolitan court is en- 
titled to an on-record appeal in the district court pur- 
suant to 34-8A-6(D) NMSA 1978. State v. Gonzales; 
2017-NMCA-080, cert. denied. 

Where defendant was convicted of criminal sexual con- 
tact against a non-household member, an act of domestic 
abuse as defined by the Family Violence Protection Act, 
40-13-1 through 40-13-12 NMSA 1978, in the metropoli- 
tan court, he was not entitled to a de novo appeal, but was 
only entitled to an on-record review in the district court 
pursuant to 34-8A-6(D) NMSA 1978. State v fonzgles, 
2017-NMCA-080, cert. denied. 

Subsection C does not unconstitutionally abridge 
right of appeal guaranteed by N.M. Const. art. VI, § 27. 
State v. Ball, 1986-NMSC-030, 104 N.M. 176, 718 P.2d 686. 

"Aggrieved" party for purposes of appeal. — A de- 
fendant who properly has entered a) plea of guilty or nolo 


_ contendere in metropolitan, court is not an "aggrieved" 


court has implicitly concluded that the conviction was — 


not based on the commission of domestic abuse. This 
ruling by the metropolitan court, whether explicit or 
implied, is subject to review by the district court,.The 
district court should therefore review the metropolitan 
court's factual conclusions with some deference, consid- 
ering whether they are supported by substantial ‘evi- 
dence in the record. The metropolitan court's application 


of law to these facts, however, is properly reviewed de 


novo. State v, Wilson, 2006-NMSC-037, 140 N.M 218, 141 
P.3d 1271. 


party entitled, under Subsection C, to appeal .to the district 
court for a trial de novo. State v. Ball, 1986-NMSC-030, 
104 N.M. 176, 718 P.2d 686. 

Although defendant stipulated to all the essential ele- 
ments of the crime with which he was charged without 
reservation, the court declined to hold that the defendant 
was not an aggrieved party and therefore had ‘no right 
to appeal; defendant's stipulation as to the essential ele- 
ments of the crime is not the functional equivalent of a 
guilty or no contest plea where there is no showing that 


_ when defendant made his stipulations he understood that 


A defendant may not attack the validity of a 


metropolitan court plea for the first time in an on- 
the-record appeal to the district court. State v. Spillman, 
2010-NMCA-019, 147 N.M. 676, 227 P.38d 1058, cert. de- 
nied, 2010-NMCERT-001, 147 N.M. 673, 227 P.3d 1055. 


such action amounted to a guilty or no.contest plea and 
that he would forego his right to appeal to the district 
court for a trial de novo. State v. Romero, 1992-NMCA- 07 0, 
114 N.M. 320, 838 P.2d 474: 

One who agrees not to be aggrieved by enter- 
ing into a plea and disposition agreement in the metro- 
politan court, who alleges no constitutional invalidity in 
the agreement, and who'does not seek to have the plea 
and agreement, withdrawn, is not an "aggrieved" party 
and cannot appeal to the district court. State v. Bazan, 
1982-NMCA-018, 97 N.M. 581, 641 P.2d 1078, cert. denied, 
98 N.M. 50, 644 P.2d 1039, overruled on other grounds by 


- State v, Ball, 1986-NMSC-030, 104 N.M. 176, 718 P.2d 686, 
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Appeal governed by nature of offense. — Appeal 
from the metropolitan court is governed by the crime 
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of which defendants are convicted rather than the type. 


of trial, thus, defendant convicted of eluding an offi- 
cer and reckless driving was entitled to a trial de novo, 
even though the trial was on the record. State v. Krause, 


1998-NMCA-013, 124 N.M, 415, 951 P.2d 1076, cert. de-. 


nied, 125 N.M. 146, 958 P.2d 104. 

Where defendant was convicted in metropolitan court 
of battery against a household member in violation of 30- 
3-4 NMSA 1978, because the state did not prosecute the 
battery under 30-3-15 NMSA 1978, state could not con- 
tend, under Subsection D of this section, that defendant 
was convicted of a crime involving domestic violence; de- 
fendant was, thus, entitled to a de novo appeal in district 
court rather than just an on-record review of the proceed- 
ing. State v. Trujillo, 1999-NMCA-008, 126 N.M. 603, 973 
P.2d 855. 

Prosecution is not a"person" within the meaning 
of Subsection C. State v. Giraudo, 1988-NMCA-042, 99 
N.M. 634, 661 P.2d 1333 (decided under prior law). 

Limited authority to impose jail time on appeal. 
— In a criminal trial de novo, on appeal from the met- 
ropolitan court, the district court lacks the authority to 
impose jail time greater than the jail time imposed by the 
metropolitan court. State v. Haar, 1983-NMCA-140, 100 
N.M. 609, 673 P.2d 1842, 

No change in sentence allowed in de novo trial 
upon an appeal. — In a de novo trial upon an appeal 
from a metropolitan court, there is no statutory author- 
ity empowering the district court to impose a lesser or 
greater penalty than that imposed by the metropolitan 
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court. State v. Lyon, 1985-NMCA-082, 103 N.M. 305, 706 

P,2d 516, cert, denied, 103 N.M. 287, 705 P.2d 1138. 
State can reduce charge in de novo trial even 

though effect is to avoid jury trial. — At a trial de 


» novo on an appeal of.a metropolitan court jury conviction, 


the state may reduce the charge against the defendant 
with the effect that the defendant would not be exposed 
to a term of confinement which would require a jury trial. 
State v. Lyon, 1985-NMCA-082, 103 N.M. 305, 706 P.2d 
516, cert. denied, 103 N.M. 287, 705 P:2d 1138. 

Standard of review to be applied by district court 
in a civil appeal from the metropolitan court to the dis- 
trict court is one of "substantial evidence" to support the 
finding of the metropolitan court. Johnson v. Southwestern 
Catering Corp., 1983-NMCA-020, 99 N.M. 564, 661 P.2d 56. 

Extent of retention of jurisdiction by district 
court. — A district court may retain jurisdiction of an 
action filed in the former small claims court to the same 
extent as if originally filed in the district court. 1963-64 
Op. Att'y Gen. No. 63-168 (opinion rendered under former 
law). 

Liability for district court docket fee upon trans- 
fer. — A party instituting an action or causing it to be 
docketed in the former small claims court must pay the 
district court docket fee on transfer to the district court 
under certain circumstances, 1963-64 Op. Att'y Gen. 
No. 63-168 (opinion rendered under former law). 

Law reviews, — For annual survey of New Mexico 
law relating to criminal procedure, see 12 N,M.L. Rev. 271 
(1982), 


34-8A-7. Metropolitan court; administration. 


A. The metropolitan judges of a metropolitan court shall select and appoint a court adminis- 
trator who shall supervise all matters relating to the administration of the metropolitan court. 
The court administrator shall, after his appointment, be directly responsible to and work at the 
direction of the presiding judge of the metropolitan court. 

B. The metropolitan court administrator shall annually prepare and submit a proposed budget 
approved by the presiding judge of the metropolitan court to the administrative office of the courts. 
The metropolitan court shall make monthly written reports to the administrative office of the 
courts as is currently required of all magistrates and shall otherwise comply with the rules and 
statutes regarding administration except as provided by this act. 

C. All money for the operation and maintenance of the metropolitan court shall be paid by the 
state treasurer upon warrants of the secretary of finance and administration, supported by vouch- 
ers of the presiding judge of the metropolitan court and in accordance with budgets approved by 
the administrative office of the courts and the state budget division of the department of finance 


and administration. 


History: Laws 1979, ch. 346, § 7; 1980, ch. 142, § 5. 

Compiler's notes. — The term "this act," referred to at 
the end of Subsection B, means Laws 1980, ch. 142, which 
is compiled as 34- 8A- 2 to 34-8A-4 and 34-8A-6 to 34-8A-8 
NMSA 1978. 


ANNOTATIONS 


Supreme court control over metropolitan courts. 
— The supreme court has ultimate authority over admin- 
istrative matters of the courts. Russillo v. sl yer A 
936 F.2d 1167 (10th Cir. 1991), 


The supreme court's power of superintending control 
includes the authority»to order the metropolitan court 
to terminate its court administrator. Russillo v. Scarbor- 
ough, 935 F.2d 1167 (10th Cir. 1991). 

Metropolitan court administrator was an "at-will" 
employee who could have been terminated with or with- 
out cause, and was not entitled to any grievance proce- 
dures or to notice or hearing at termination. Russillo v, 
Scarborough, 727 F. Supp. 1402 (D.N.M. 1989), a/ff'd, 935 
F.2d 1167 (10th Cir. 1991). 


34-8A-8. Metropolitan court; Bernalillo district. 
A. The name of the metropolitan court in the Bernalillo metropolitan district shall be the "Ber- 


nalillo county metropolitan court". 
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-B. The metropolitan court is an agency of the judicial department of state government. Person+ 
nel of the metropolitan court are subject to all laws and regulations applicable to state officers and 
agencies and state officers and employees, except where otherwise specifically provided by law. 

C. There shall be nineteen judges of the Bernalillo county metropolitan court. GJ 


History: Laws 1979, ch. 346, § 8; 1980, ch. 142, § 6; 
1981, ch. 308, § 1; 1983, ch. 70, § 1; 1988, ch. 115, § 2; 
1990, ch. 114, § 2; 1997, ch. 180, § 4; 2005, ch. 284, § 5; 
2006, ch. 99, § 6. 

The 2006 amendment, effective July 1, 2006, changed 
"eighteen" to "nineteen". 

Temporary provisions. — Laws 2006, ch. 99, § 7, ef- 
fective July 1, 2006, provided that additional judgeships 
shall be filled by appointment by the governor pursuant 
to the provisions of Article 6 of the constitution of New 
Mexico, , 


34-8A-9. Repealed. 


Repeals. — Laws 1980, ch. 142, § 11, repealed 34- 
8A-9 NMSA 1978, as enacted by Laws 1979, ch. 346, § 9, 


The 2005 amendment, effective July 1, 2005, added 
Subsection C to provide that there shall be eighteen 
judges of the Bernalillo county metropolitan court. 

The 1997 amendment would have increased the met- 
ropolitan court judges from fifteen to eighteen, however, it 
was vetoed by the governor on April 17, 1997. As vetoed by 
the governor, Subsection C would have read: "There shall. 
be eighteen judges of the Bernalillo county metropolitan 
court." 

The 1990 amendment, effective January 1, 1991, 
substituted "fifteen judges" for "twelve judges" in Subsec- 
tion C. hf 


relating to the metropolitan court commission, effective 
July 1, 1980. 


34-8A-10. Metropolitan court mediation fund created; acteurs sicsoncr 
distribution. | 


A. There is created in the state treasury the "metropolitan court mediation fund" to be admin, 
istered by the Bernalillo county metropolitan court. 

B. All balances in the metropolitan court mediation fund are appropriated to the Bernalillo 
county metropolitan court for payment to metropolitan courts for the purpose of funding and ad- 
ministering voluntary mediation programs established by court rule for the efficient disposition of 
small claims and specified criminal complaints. Payments shall be made upon certification by the 
metropolitan courts of eligible amounts as provided in Subsection C of this section, 

C. . Each metropolitan court shall be eligible for a payment in an amount equal to the mediation 
fees collected by that court and deposited in the metropolitan court mediation fund. 

D. Payments from the metropolitan court mediation fund shall be made upon vouchers issued 
and signed by the Bernalillo county metropolitan court administrator upon warrants drawn by the 
secretary of finance and administration. 


History: Laws 1986, ch. 16, § 1; 1989, ch. 245, § 1. 
Cross references. — For domieatts violence offender 
treatment fund, see 31-12-12 NMSA 1978. 


The 1989 amendment, effective July 1, 1989, deleted 
"quarterly" following "made" in the second sentence of 
Subsection B, 


34-8A-11. Metropolitan court; indigency standard; fee schedule; 
reimbursement. 


A. The metropolitan court shall use a standard adopted by the public defender department to 
determine indigency of persons accused of crimes carrying a possible jail sentence. 

B. The metropolitan court shall use a fee schedule adopted by the public defender department 
when appointing attorneys to represent defendants who are financially unable to obtain private 
counsel. 

C. The metropolitan court shall order reimbursement from each person who has received or 
desires to receive legal representation or another benefit under the Public Defender Act [31-15-1 
NMSA 1978] after a determination is made that he was not indigent according to the standard for 
indigency adopted by the public defender department. 1o} 

D. Any amounts recovered pursuant to this section shall be paid to the state treasurer for 
credit to the general fund. | 


462 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


34-8A-12 METROPOLITAN COURTS 34-8A-14 


History: 1978 Comp., § 34-8A-11, enacted by Laws Cross references. — For defense of indigents, see 31- 
1987, ch. 20, § 4. 16-1 NMSA 1978 et seq. 


34-8A-12. Metropolitan court warrant enforcement fund; fee; 
administration; use of money in fund. 


A. There is created in the state treasury the "metropolitan court warrant enforcement fund" to 
be‘administered by the Bernalillo county metropolitan court. 

B.- Upon issuance of a bench warrant, the’Bernalillo county mletedpolttain court shall assess 
an administrative fee of one hundred dollars ($100) against the individual whose arrest is com- 
manded by the bench warrant. Money collected pursuant to the fee assessment authorized by this 
subsection shall be deposited in the metropolitan court warrant enforcement fund. 

C. All balances in the metropolitan court warrant enforcement fund are appropriated to the Ber- 
nalillo county metropolitan court for the primary purpose of employing personnel and purchasing 
equipment and services to aid in the collection of fines, fees or costs owed to the Bernalillo county 
metropolitan court. After satisfaction of the primary purpose, any money remaining in the fund may, 
to the extent deemed necessary by the court, be used for the secondary purpose of partially reimburs- 
ing law enforcement agencies for the expense of serving bench warrants issued by the court, pursuant 
to an intergovernmental agreement entered into between the law enforcement agency and the court. 

D. Payments from the metropolitan court warrant enforcement fund shall be made upon war- 
rants drawn by the secretary of finance and administration pursuant to vouchers issued and 
signed by the Bernalillo county metropolitan court administrator. 

EK. Any balance remaining in the metropolitan court warrant enforcement fund at the end of a 
fiscal year shall not revert to the state general fund. 


History: 1978 Comp., § 34-8A-12, enacted by Laws pilot program for the service of warrants, and enacted the 


1993, ch. 261, § 5. above-section, effective July 1, 1993. For provisions of for- 
Repeals and reenactments. — Laws 1993, ch. 261, mer section, see the 1992 NMSA 1978 on NMOneSource 


§ 5 repealed former 34-8A-12 NMSA 1978, as enacted by com. 
Laws 1987, ch. 110, § 1, relating to the metropolitan court 


34-8A-13. Collection of fines, fees or costs. 


A judgment and sentence issued by the Bernalillo county HE deeBeHtaR court that includes an 
assessment of fines, fees or costs shall constitute a money judgment that may be enforced in the 
same manner as a civil judgment in the district court. The money judgment may be assigned by 
the court to a public or private agency or business for collection purposes, pursuant to the terms 
and conditions of a written agreement eplared into by the court and the agency or business. 


History: 1978 Comp., § 34-8A-13, enacted by Laws 
1998, ch. 261, § 6. 


34- BA-14, Use of eh re ecto near Bernalillo county metropolitan 
court. 


The Bernalillo county metropolitan court shall administer and manage a parking facility adja- 
cent to the Bernalillo county metropolitan eonrt in Albuquerque in accordance with the following 
provisions: 

A. parking fees or the rents charged by the Bernalillo county metropolitan court to any pub- 
lic.or private tenant or user of the parking facility shall. be at rates comparable to parking fees 
charged in the downtown Albuquerque area for similar parking privileges or rents charged in the 
downtown Albuquerque area for similar space; 

B.- after payment of all fixed costs related to the parking facility and.all costs of operating and 
maintaining the parking facility, all rents, parking fees and charges collected by the Bernalillo 
county metropolitan court for the parking facility shall be deposited in the court facilities fund; 
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34-8A-15 


COURT STRUCTURE AND ADMINISTRATION 34-9-1 


C. the Bernalillo county metropolitan court shall-provide a certified long-term user list and 
parking fee or rent schedule for the parking facility to the New Mexico finance authority at the 


end of each fiscal year; 


D. with the prior written: consent. of the New Mexico finance authority, the Bernalillo county 
metropolitan court may sell or otherwise dispose of the parking facility; provided that no sale or 
disposition of the parking facility shall be for less than the fair market value of the parking facility 
as determined by an independent real estate appraiser; and 

E. any money received from the sale or other disposition of the hawkitie facility shall be ae 
ited in the court facilities fund and used for ‘the early redemption of any outstanding bonds issued 
by the New Mexico finance authority for financing the parking facility adjacent to the Bernalillo 


county metropolitan court building in Albuquerque. 


History: Laws 2000, ch. 5, § 1. 
Cross references. — For the New Mexico finance au- 
thority, see 6-21-1 NMSA 1978. 


- 


? 


Emergency clauses. — Laws 2000, on 5, § 9 makes 


the act effective immediately, Approved February 15, 


2000. 


34-8A-15. Metropolitan court; electronic services fee. 


A metropolitan court may charge and collect from persons who use electronic services an elec- 
tronic services fee in an amount established by supreme court rule. Proceeds from the electronic 
services fee shall be remitted to the administrative office of the courts for deposit in the electronic 


services fund. 


History: Laws 2009, ch. 112, § 5. 


Effective dates. — Laws 2009, ch. 112 contained no~ 


effective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 19, 2009, 90. days after the 
adjournment of the legislature. 


ARTICLE 9 ; 
Administrative Office of the Courts 


34-9-1. Maintenance at seat of government; supervision; 
appointment and removal of director by 
supreme court. — 

34-9-2. Appointment and removal of employees by direc- 
tor; approval of supreme court. 

34-9-3. Director; duties, 

34-9-4. Officer or employee prohibited from practicing law, 

34-9-5. Seal of director; approval by supreme court; judi- 
cial notice. 

34-9-6. Authority of courts to appoint personnel unaf- 
fected by Sections 34-9-1 to 34-9-7 NMSA 
1978. 


34-9-7. Courts defined. 

84-9-8. Courts; records; manuals. 

34-9-9. Repealed: + 
34-9-10. Court automation fund created; arimintoernetons 


distribution. 


34- 9-11. Jury. and witness fee fund created, admingira | 


tion; distribution. 
94-9-11/1, Language access fund; created, 


Sec. 

34-9-12. Municipal court automation fund Byles) ad- 
ministration; distribution. 

34-9-13. Magistrate and metropolitan court yale fund 
created; purpose. 

34-9-14. -/Court facilities fund ‘created; ndremaictuancat 
distribution, 

34-9-14.1. Magistrate drug court fund; created. 

34-9-14,2. Drug court fund; created. 

34-9-15. Use of Bernalillo county metropolitan overt fa- 
cilities, . 

34-9-16. New Mexico finance authority revenue bonds; 
purpose; appropriation. 

34-9-17. Consolidation study committee; composition; 
duties. 

34-9-17.1. Bernalillo county criminal justice review com- 
mission. 

34-9-18. Judicial performance evaluation fund; created. 

34-9-19, Reporting to the national instant criminal back- 

" ' ground check system, 

34-9-20, Judge pro tempore fund; created. 

34-9-21. Criteria for distribution of grants. 


: 


34- 9. 1. IMainterande at Baht of go werninents supervision; appointment 
and removal of director by supreme court.] — 


The administrative office of the courts of New Mexico shall be maintained at the seat of the gov- 
ernment. It shall be supervised by a director who shall. = appointed and scalps to pha lg in the 


supreme court of New Mexico. 
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34-9-2 ADMINISTRATIVE OFFICE OF THE COURTS 34-9-3 


History: 1953 Comp., § 16-6-1, enacted by Laws ANNOTATIONS 
1959, ch. 162, § 1. 

Cross references. — For contracting for services of Supreme court control over courts. — The supreme 
counsel to act under Indigent Defense Act, see 31-16-9 court has ultimate authority over administrative mat- 
NMSA 1978. ters of the courts. Russillo v. Scarborough, 935 F.2d 1167 


(10th Cir, 1991). 


34-9-2. [Appointment and removal of employees by director; approval 
-of supreme court.] | | 


The director may appoint necessary employees, subject to the approval of the supreme court, 
who shall be subject to removal by him with the approval of the supreme court. 


History: 1953 Comp., § 16-6-2, enacted by Laws 
1959, ch. 162, § 2. 


34-9-3. Director; duties. 


The director of the administrative office of the courts shall, under the supervision and direction 
of the supreme court: 

A. supervise all matters relating to administration of the courts; | 

B. examine fiscal matters and the state of the dockets of the courts, secure information as to 
the courts' need of assistance and prepare and transmit to the supreme court statistical data and 
reports as to the business of the courts; 

C. submit to the supreme court and to the legislature by January 30 of each year a report of the 
activities of the administrative office of the courts and of the state of business of the courts, includ- 
ing the statistical data submitted to the supreme court pursuant to Subsection B of this section, 
and the director's recommendations. This report is a public document; . 

D. deal with the problems of finance of those courts supported by legislative appropriation and 
be concerned with adequate but economical financing of each of these courts and the equitable 
distribution of available funds among them. For this purpose, the director shall receive, adjust 
and approve proposed budgets submitted by these courts prior to submission of the budgets to the 
state budget division of the department of finance and administration for inclusion in the execu- 
tive budget. The district courts of all counties within a judicial district shall be included within 
a single budget. Budget proposals shall be submitted by the courts at the time and in the form 
prescribed by the director; 

E. perform other duties in aid of the administration of justice and the administration and dis- 
patch of the business of the courts as directed by the supreme: ‘court. The courts shall comply with 
all requests of the director for information; 

F. encourage that any behavioral health services, including mental health and substance abuse 
services, funded, provided, contracted for or approved by the administrative office of the courts be 
in compliance with the requirements of Section 9-7-6.4 NMSA 1978; and 

G. apply for and receive, in the name of the administrative office of the courts, any public or 
private funds, including United States peat ages funds, available to carry out its ae aa du- 
ties or services. 


History: 1953 Comp., § 16-6-3, enacted by Laws to apply for and receive any public or private funds to 
1959, ch. 162, § 3; 1963, ch. 66, § 2; 1968, ch. 69, § 46; carry out the duties of the office; and added Subsection G. 
2004, ch. 46, § 12; 2019, ch. 38, § 1. The 2004 amendment, effective May 19, 2004, deleted 

Cross references. — For approving bonds for district in Subsection D "for the fifty-eighth and subsequent fiscal 
court personnel, see 34-6-22 NMSA 1978. years" and added Subsection F. 

For law governing surety bonds of state employees, see . 

10-2-15 NMSA 1978. ANNOTATIONS 

For finances of district courts generally, see 34-6-34 Supreme court control over courts. — The supreme 
NMSA 1978. ‘ or sory | court has ultimate authority over administrative mat- 

For administering and distributing money from the lo- ters of the courts. Russillo v. Scarborough, 935 F.2d 1167 
cal government corrections fund, see 33-3-25 NMSA 1978. (10th Cir. 1991). 


The 2019 amendment, effective June 14, 2019, al- 
lowed the director of the administrative office of the courts 
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34-9-4 COURT STRUCTURE AND ADMINISTRATION 34-9-9 


34-9-4. [Officer or employee prohibited from practicing law. ] 


No officer or employee of the administrative office shall engage directly or indirectly in the prac- 
tice of law.” Y 


History: 1953 wih § 16-6-4, enacted by Laws 
1959, ch. 162, § 4. 


4 - 4% 


34-9-5. [Seal of director; approval by supreme court; judicial notice.] 
The director may use a.seal approved by the supreme court; Judicial notice shall be Sven of such seal. 


History: 1953 Comp., § 16-6-5, enacted by Laws 
1959, ch. 162, § 5. 


34-9-6. [Authority of courts to appoint personnel unaffected by 
Sections 34-9-1 to 34-9-7 NMSA 1978.] 


The authority of the courts to appoint administrative or clerical personnel shall not be limited 
by any provisions of this act [34-9-1 to 34-9-7 NMSA 1978]. 


History: 1953 Comp., § 16-6-6, enacted by Laws 
1959, ch. 162, pes ; 


34-9-7. Courts defined. 


As used with reference to the duties of the director of the administrative office of the courts the 
word "courts" includes the supreme court, the court of appeals, the district courts, the children's 
and family court divisions of the district courts, the probate courts and the magistrate courts. © 


History: 1953 Comp., § 16-6-7, enacted by Laws 
1959, ch. 162, § 7; 1963, ch. 66, § 3; 1966, ch, 28, § 29; 
1968, ch. 62, § 2; 1972, ch. 97, §'50. 


34-9-8. Courts; records; manuals. 


A. The director of the administrative office of the courts shall compile.manuals prescribing 
detailed requirements for uniform systems, of records and forms for use by courts. Following ap- 
proval by the supreme. court, the manuals shall:be reproduced by the administrative office of the 
courts and a copy filed with the supreme court law librarian. Upon the,filing, any manual, then 
constitutes a set of rules.of the supreme court having the effect of law. 

B. Sections of any manual may be revised.or amended from time to:time by the director, dod 
the revisions or amendments become effective following approval by the supreme court, reproduc- 
tion by the administrative office of the courts and filing with the supreme court law librarian. 

C. . The director of the administrative office of the courts shall distribute copies of each manual to 
each court concerned and, upon request, to other courts and to interested members of the public. 

D. Each court shall comply with all the requirements contained in the applicable manual, sub- 
mit reports to the director as requested and furnish additional indaryaation the dipegtor may con- 
sider expedient. 


History: 1953 Comp., § 16-6-8, enacted by Laws 
1963, ch. 66, § 1; 1968, ch. 69, § 47. 


34-9-9. Repealed. 


Repeals. — Laws 1983, ch. 51, § 1, effective March 19, 
1988, repealed 34-9-9 NMSA 1978, relating to district 
court dockets. 
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34-9-10 ADMINISTRATIVE OFFICE OF THE COURTS 34-9-11 


34-9-10. Court automation fund created; administration; distribution. 


A. There is created in the state treasury a "court automation fund" to be administered by the 
administrative office of the courts. 

B. All balances in the court automation fund are appropriated and may be expended for service 
contracts related to court automation systems or for the purchase, lease-purchase, financing, refi- 
nancing and maintenance of court automation systems in the judiciary. The New Mexico finance 
authority may pledge irrevocably all distributions to the authority from the court automation fund 
for the payment of the principal, interest and any other expenses or obligations related to the bonds 
issued by the authority for financing court automation systems. Any balance remaining, after all 
principal, interest and any other expenses or obligations related to the bonds in each fiscal year are 
fully paid, may be appropriated by the legislature to the administrative office of the courts. 

C. Payments from the court automation fund shall be made upon vouchers issued and signed 
by the director of the administrative office of the courts upon warrants drawn by the secretary of 
finance and administration. Any purchase or lease-purchase agreement entered into pursuant to 
this section shall be entered:into in accordance with the Procurement Code [13-1-28 NMSA 1978]. 


History: 1978 Comp., § 33-3-25.1, enacted by Laws Laws 1996, ch. 41 contains no effective date provision, but, 


1987, ch. 82, § 2; 1988, ch. 121, § 1; 1991, ch. 70, § 1; pursuant to N.M. Const., art. IV, § 23, is effective May 15, 
1996, ch. 41, § 4. 1996, 90 days after adjournment of the legislature. See 
Compiler's notes. — The provisions of this section Volume 14 NMSA 1978 for "Adjournment Dates of Ses- 
were enacted as 33-3-25.1 NMSA 1978, but the section sions of Legislature" table. 
was renumbered for more logical placement as Chap- The 1991 amendment, effective June 14, 1991, in Sub- 
ter 33 relates to corrections. section B, deleted "for expenditure in the seventy-sixth 
Cross references, — For the secretary of finance and through the eightieth fiscal years" following "courts" and 
administration, see 9-6-4 NMSA 1978, deleted a second sentence which read "The balance in the 
For payment of jury and witness fees, see 34-6-35 NMSA court automation fund shall revert to the general fund at 
1978, : the end of the eightieth fiscal year" and, in Subsection C, 
For court automation fee, see 35-6-1, 66-8-116.3, 66-8- deleted "quarterly" following "shall be made" in the first 
119 NMSA 1978. sentence and "and shall be approved by the secretary of 
The 1996 amendment, in Subsection B, rewrote the finance and administration" at the end of the second sen- 
first sentence and added the second and third sentences. tence. 


34-9-11. Jury and witness fee fund created; administration; 
distribution. 


A. “There is created in the state treasury the "jury and witness fee fund" to be administered by 
the administrative office of the courts. 

B. ‘All balances'in the jury and witness fee fund:may be expended only upon appropriation by 
the legislature to the administrative office of the courts for the purpose of paying the costs of: 

: (1)-jurors and prospective jurors; 

(2) witnesses of fact or character subpoenaed by the court, the pAtaléostina or the defense; 

(3) expert witnesses for grand juries and magistrate courts; and 

« (4) «defending persons whom the court has ordered a public defender to represent, when 
thowe persons do not meet the,public defender department's indigency standards. 

C. All jury fees that the courts collect from parties requesting civil juries, except for jury de- 
mand fees:as set forth in Section 35-6-1 NMSA 1978, and interest earned on money in the jury 
and witness fee fund shall be credited to the fund. Payments’ shall be made upon certification by 
judicial agencies of eligible amounts. No part of the fund shall revert at the end of any fiscal year. 

D. Payments from the jury and witness fee fund shall be made upon vouchers issued and 
signed by the’director of the administrative office of the courts or the director's designee upon war- 
rants drawn by the secretary of finance and administration. 


History: Laws 1993, ch. ie § 1; 1994, ch. 36, § 1; For the contribution of civil case docket fees and civil 
2017, ch. 74, § 2. )jury fees to the magistrate retirement fund, see 10-12C-11 
Cross references. — For jury éSiale in “metropolitan NMSA 1978. 
court, see 34-8A-5 NMSA 1978 and Rule 3-602 NMRA. For Indigent Defense Act, see 31-16-1 to 31-16-10 NMSA 
1978. 
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34-9-11.1 


For determination of indigency under the Indigent De- 
fense Act, see 31-16-5 NMSA 1978. 


For schedule of magistrate costs, see 35-6-1 NMSA 1978. 


For the payment of jury fees in district court civil ac 
tions, see Rule 1-088 NMRA. 

For the payment of jury fees in magistrate courts, see 
Rule 2-602 NMRA, 

For the payment of jury fees in the metropolitan court, 
see Rule 3-602 NMRA. 

The 2017 amendment, effective June 16, 2017, re- 
moved "court interpreters" from the list of costs paid for 
by the jury and witness fee fund, and made technical 
changes; in Subsection B, deleted Paragraph B(4), which 
provided for the costs of court, interpreters to be paid for 
by the jury and witness fee fund, redesignated former 
Paragraph B(5) as Paragraph B(4), and in Paragraph B(4), 
after "has ordered", deleted "the" and added "a", and after 
the second occurrence of “public”, deleted "defender’s "and 
added "defender department’s"; and in Subsection D, after 
"administrative office of the courts or", deleted "his" and 
added "the director’s". 

The 1994 amendment, effective May 18, 1994, in Sub- 
section B, deleted "and" at the end of Paragraph (3), added 
"and" at the end of Paragraph (4) and added Paragraph (5). 


‘ANNOTATIONS 


Court determination obligates public defender. 
— The legislature, understanding that courts determine 


COURT STRUCTURE AND ADMINISTRATION 


34-9-12 


» indigence under the Indigent Defense Act (IDA), enacted 


31-15-10 NMSA 1978 of the Public Defender Act (PDA) 
intending "every person without counsel who is finan- 
cially unable to obtain counsel" to include all persons who 
courts determine are "needy" under the 31-16-56 NMSA 
1978 of the IDA. Therefore, under the administrative sys- 
tem of the PDA and IDA, when a court determines that a 
defendant is "needy," the defendant is "financially unable 
to obtain counsel" under the PDA, and the Department 
"shall represent" the defendant pursuant to 31-15-10 
NMSA 1978, assuming the defendant is charged with a 
crime carrying a possible sentence of imprisonment. State 
ex rel. Quintana v. Schnedar, 1993-NMSC-033, 115 N.M. 


573, 855 P.2d 562. 


Determination of indigency. — The Tdigept De- 
fense Act and the Public Defender Act are consistent as 
amended; the IDA obligates courts to determine indi- 
gence, the PDA directs the department to adopt standards 
for determining indigence. State ex rel. Quintana v. Schne- 
dar, 19938-NMSC-038, 115 N.M. 578, 855 P.2d 562. 

Attorney not liable for costs. — Defense counsel's 
failure to notify witness and interpreter of his decision to 
vacate a scheduled hearing did not make him responsible 
under the Witness Fee Payment Guidelines for the fees 
incurred in bringing them to the hearing; while counsel 
could have made his decision earlier and given more no- 
tice, he was not required by the guidelines to do so. State v, 
Rivera, 1998-NMSC-024, 125 N.M, 532, 964 P.2d.93, . 


34-9-11.1. Language access fund; created. 


A. There is created in the state treasury the "language access fund" to gS administered by the 


administrative office of the courts. 


B. All balances in the language access fund may be expended only upon appropriation by the 
legislature to the administrative office of the courts for the purpose of paying the costs of: 


(1) court interpreters; 


(2) operating and staffing the New Mexico center for language access to accomplish its 
mission to provide and support programs that will help the courts obtain, improve or increase the 


availability of language access services; 


(3) operating and staffing language access services for the administrative alice of the 


courts; 


(4) training for the purpose of enhancing language access services in the courts: and 
(5) . additional activities deemed necessary by the director of the administrative office of 
the courts to meet constitutional and statutory requirements for langpage access services in the 


courts and for court-related activities. 


C. All fees and other revenue collected by the New Mexicé center for lncauibodtn access and inter- 
est earned on money in the language access fund shall be credited to the fund. Payments shall be 
made upon certification by judicial agencies of eligible amounts. No part of the fund shall revert at 


the end of any fiscal year. 


D. Payments from the language ¢ access fund shall be made upon vouchers issued aa erties 
by the director of the administrative office of the courts or the director's designee mbans warrants 
drawn by the secretary of finance and administration. ) 


History: Laws 2017, ch. 74, § 1. 
Effective dates. — Laws 2017, ch. 74 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


IV, § 23, was effective June 16, 2017, 90 ive after the 
adjournment of the legislature. 


34-9-12, Municipal court mc beed iri fees fund created; administration; 


distribution. 


A. There is created in the state treasury the "municipal court automation fund" to be adminis- 


tered by the administrative office of the courts. 
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34-9-13 ADMINISTRATIVE OFFICE OF THE COURTS 34-9-14 


B. All balances in the municipal court automation fund may be expended only upon applica- 
tion by a municipality to the administrative office of the courts for the purpose of purchasing, 
maintaining and operating a court automation system in that municipality's courts. Operation 
includes staff expenses, temporary or otherwise, and costs as needed to comply with Section 35-14- 
12 NMSA 1978. i 

C. Payments from the municipal court automation fund shall be made upon vouchers | 
and signed by the director of the administrative office of the courts. Any purchase or lease pur- 
chase agreement entered into by a municipality for a court automation system shall be in accor- 
dance with the provisions of the Procurement Code [13-1-28 NMSA 1978]. 


History: Laws 1994, ch. 69, § 3; 2006, ch. 28, § 1. The 2006 amendment, effective May 17, 2006, pro- 

Cross references. — For municipal ordinances requir- vides in Subsection B that the municipal court automa- 
ing assessment and collection of corrections fees, judicial tion fund may be used to operate a court automation sys- 
education fees, and court automation fees, see 35-14-11 tem and that operation includes staff expenses and costs 
NMSA 1978. as needed to comply with 35-14-12 NMSA 1978. 


34-9-13. Magistrate and metropolitan court capital fund created; 
purpose. 


The "magistrate and metropolitan court capital fund" is created in the state treasury and 
shall be administered by the administrative office of the courts. The fund shall consist of money 
transferred to the fund by the New Mexico finance authority or from the court facilities fund. 
Money in the fund shall be available for appropriation by the legislature for leasing or purchas- 
ing, renovating, maintaining, securing, furnishing or equipping magistrate or metropolitan court 
facilities. 


History: Laws 1998 (1st S.S.), ch. 6, § 6. potas "a loan from the New Mexico finance authority for any of 

Appropriations, — Laws 2000, ch. 5, §.8 appropriated these purposes. Any unexpended or unencumbered bal- 
$8,100,000 from the magistrate and metropolitan court ance remaining at the end of fiscal year 2004 shall revert 
capital fund for expenditure in fiscal years 2000 through to the magistrate and metropolitan court capital fund. It 
2004 for acquisition of real property for and the design, also appropriated $1,000,000 from the magistrate and 
construction, furnishing and equipping of a new court metropolitan court capital fund to the administrative of- 
building for the Bernalillo county metropolitan court in fice of the courts for expenditure in fiscal year 2001 for 
Albuquerque and of a parking facility adjacent to the new securing, equipping and studying the costs and benefits of 
Bernalillo. county metropolitan court building or to repay leasing and purchasing magistrate court facilities. 


34-9-14. Court facilities fund created; administration; distribution. 


A. The "court facilities fund" is created in the state treasury and shall be administered by the 
administrative office of the courts. The fund shall consist of court fees and lease and rental rev- 
enues transferred to or deposited in the fund. 

B. All court facilities fees and other revenues deposited in the fund shall be distributed monthly 
to the New Mexico finance authority for deposit in a special bond fund or account of the authority. 
The New Mexico finance authority may pledge irrevocably all of these distributions to the author- 
ity for the payment of principal, interest and any other expenses or obligations related to the 
bonds issued by the authority for financing the acquisition of real property and for the design, con- 
struction, furnishing and equipping of a new court building for the Bernalillo county metropolitan 
court in Albuquerque and of a parking facility adjacent to the court building. 

C. Distributions from the court facilities fund to the New Mexico finance authority shall be 
made upon vouchers issued and signed by the director of the administrative office of the courts 
upon warrants drawn by the secretary of finance and administration. 


History: Laws 1998 (1st S.S.), ch. 6, § 7; 2000, ch. The 2000 amendment, effective February 15, 2000, 
5, § 5. inserted "and of a parking facility adjacent to the court 
Cross references, — For New Mexico finance author- building" at the end of Subsection B. 


ity, see 6-21-1 NMSA 1978. 
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84-9-14.1 COURT STRUCTURE AND ADMINISTRATION 34-9-16 


34-9-14.1. Magistrate drug court fund; created. 


The "magistrate drug court fund" is created in the state treasury. The administrative office of 
the courts shall administer money in the fund-to offset. client service costs of drug court programs _ 
in magistrate courts, consistent with standards approved by the supreme court. Money in the 
fund shall be expended on warrants of the secretary of finance and administration upon vouchers 
signed by the court.administrator or his authorized representative. Balances in the fund shall not 
revert to the general fund at the end of a fiscal year. 


History: Laws 2003, ch. 240, § 2. Effective dates. — Laws 2003, ch. 240, § 4 makes the 
act effective on July 1, 2003. 


34-9-14.2. Drug court fund; created. 


The "drug court fund" is created in the state treasury. The fund consists of appropriations, dis- 
tributions, gifts, grants, donations and bequests made to the fund and income from investment of 
the fund. The administrative office of the courts shall administer money in the fund to offset client 
service costs of drug court programs, consistent with standards approved by the supreme court. 
Money in the fund shall be expended on warrants of the secretary of finance and administration 
pursuant to vouchers signed by the director of the administrative office of the courts: Balances i in 
the fund shall not revert to the general Fond at the end of a fiscal ‘year. 


History: Laws 2018, ch. 48, § 2. ' Effective date. — Laws 2018, ch. 48, § 3 made Laws 
2018, ch. 48, § 2 effective July 1; 2018. ° 


34-9-15. Use of Bernalillo county metropolitan court facilities. 


The administrative office of the courts, as holder of record title to the existing Bernalillo county 
metropolitan court building located on the northwest corner of Fourth street and Roma avenue 
northwest in Albuquerque, shall administer and manage the building in accordance with the fol- 
lowing provisions: 

A. after completion of. a new Bernalillo county metropolitan court facility with proceeds of 
bonds issued by the New Mexico finance authority, the entire operations, judges, staff and person- 
nel associated with the Bernalillo county metropolitan court shall be relocated to the new facility 
and the existing facility shall be vacated; and |. 

B. after completion of a new Bernalillo county metropolitan court facility, the administrative 
office of the courts shall then transfer the record title of the vacated facility to the general services 
department for the express purpose of housing the district public defender or other state agencies. 


History: Laws 1998 (1st S.S.), ch. 6, § 8; 2001,:ch. © © public or private tenants; and deleted former Subsections 


95, § 1. C through G, which provided for the management of the 
The 2001 amendment, effective ie 15, “2001, re- facility and any funds acquired thrqugh leasing, selling, or 
wrote Subsection B, which formerly ‘provided for the mortgaging the pene 


facility to be vacated and made available for lease to | 


34-9-16. New Mexico finance authority revenue bonds; purpose; 
appropriation. 


A, The New Mexico finance authority may issue and sell revenue bonds in compliance with 
the New Mexico Finance Authority Act [6-21-1 NMSA 1978] in installments or at one time in an 
amount not exceeding forty-six million five hundred thousand dollars ($46,500,000), and an addi- 
tional three million nine hundred thousand dollars ($3,900,000) after January 1, 2003, for the pur- 
pose of financing the acquisition of real property for and the design, construction, furnishing and 
equipping of a new court building for the Bernalillo county metropolitan court in Albuquerque. © 
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B. ‘The New Mexico finance authority may issue and sell revenue bonds authorized by this 
section when the chief judge of the Bernalillo county metropolitan court and the court administra- 
tor of the Bernalillo county metropolitan court certify the need for issuance of the bonds. The net 
proceeds from the sale of the bonds are appropriated to the Bernalillo county metropolitan court 
for the purpose described in Subsection A of this section. 
'C. The money distributed from the court facilities fund to the New Mexico finance authority 
shall be pledged irrevocably for the payment of the principal, interest and other expenses or obli- 
gations related to the bonds. 

D. Until all bonds authorized by this section and Laws 2000, Chapter 5, Section 2 are issued, 
any money remaining in the special bond fund or account, after all principal, interest and other 
expenses or obligations related to the bonds in that fiscal year are fully met, shall be transferred 
to the magistrate and metropolitan court capital fund. After all bonds authorized by this section 
and Laws 2000, Chapter 5, Section 2 are issued, up to one million five hundred thousand dollars 
($1,500,000) of any money on deposit in the special bond fund or account in excess of the combined 
total of the principal, interest and other expenses or obligations related to the bonds coming due 
in that fiscal year shall be transferred annually to the magistrate and metropolitan court capital 
fund. After all bonds authorized by this section and Laws 2000, Chapter 5, Section 2 are issued, 
any amount in ‘the special bond fund or account at the end of each fiscal year not transferred to 
the magistrate and metropolitan court capital fund shall be used during the succeeding fiscal 
year for early redemption, defeasance or retirement of bonds selected at the discretion of the New 
Mexico finance authority. Upon payment of all principal, interest and other expenses or obliga- 
tions related to the bonds, the authority shall certify to the administrative office of the courts that 
all obligations for the bonds issued pursuant to this section have been fully discharged and direct 
the administrative office of the courts and the state treasurer to cease distributing money from the 
court facilities fund to the authority and to transfer the money from the court facilities fund to the 
magistrate and metropolitan court capital fund. 

E. Any law imposing court facilities fees, authorizing the collection of court facilities fees or 
directing deposits into the court facilities fund or distribution of the money in the court facilities 
fund to the New Mexico finance authority shall not be amended, repealed or otherwise directly or 
indirectly modified so as to impair outstanding revenue bonds that may be secured by a pledge 
of the distributions from the court facilities fund to the New Mexico finance authority, unless the 
revenue bonds have been discharged in full or provisions have been made for a full discharge. 

F. The New Mexico finance authority may additionally secure the revenue bonds issued pursu- 
ant to this section by a pledge of money in the public project revolving fund with a lien priority on 
the money in the public project revolving fund as determined by the authority. 


History: Laws 1998 (1st S.S.), ch. 6, § 9; 2001, ch. 95, 
§ 2; 2008, ch. 45, § 1. 

The 2003 amendment, effective March 19, 2008, in 
Subsection A, deleted "If the fourteen dollar ($14.00) met- 
ropolitan court facilities fees and the ten-dollar ($10.00) 
magistrate court facilities fees provided in Sections 35-6-1 
and 66-8-116.3 NMSA 1978 are imposed by law" at the 
beginning and inserted "and an additional three million 
nine hundred thousand dollars ($3,900,000) after Janu- 
ary 1, 2003". 


The 2001 amendment, effective June 15, 2001, up- 
dated internal references and deleted "and all distribu- 
tions to the court facilities fund provided in this act be- 
come law" following "are imposed by law" in Subsection 
A; and rewrote Subsection D, which formerly provided 
that the remainder of funds in the special bond fund or 
account, after principal;-interest and expenses were fully 
paid, would be transferred to the magistrate and metro- 
politan court capital fund. 


34-9-17. Consolidation study committee; composition; duties. 


_ A. With the approval and direction of the supreme court, the administrative office of the courts 
shall create a "consolidation study committee" to study the potential consolidation of the magis- 
trate and municipal courts in Dona Ana county. The committee shall consist of fifteen members as 


follows: 


(1) a district judge from the third judicial district, appointed by the chief judge of the dis- 


trict; 


office of the courts; 


(2) a Dona Ana county magistrate judge, appointed by the director of the administrative 
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(3). a municipal judge from the city of Las Cruces, appointed by the director, of the admin- 
istrative office of the courts; 

(4). three attorneys who.commonly practice in the Dona Ana ehoadid nidgiaivate court or 
the city of Las Cruces municipal court, appointed by the third judicial district bar association; 

(5) one public member appointed by the mayor of the city of Las Cruces; 

(6) one public member appointed by the board of county commissioners for Dona Ana 
county; 

(7) one admifierbatiee employee from the Dona ADS county magistrate court, ana 
by the magistrates; 

(8) one: administrative employee from the city of Las Cles0es municipal road appointed by 
the municipal judges; 

(9) one administrative employee from the third judicial district court, appointed "ie the 
district court judges; 

(10). -a designee of the director of the administrative office of the courts; 

(11), the district attorney for the third judicial district; 

(12) the district public defender for the third judicial district; pte 

(13) amember of the city council of the city of Las Cruces, appointed by the city enisnail 

B.. The committee shall elect a chair and such other officers as it deems necessary. The commit- 
tee shall meet at the call of the chair but no less than once per month. The committee may contract 
with a part-time individual to assist the committee with its administrative functions. 

C.. The committee shall investigate and evaluate the effectiveness and judicial efficiency of 
community-based judicial systems in other areas, and determine the feasibility of creating a con- 
solidated system in the'Dona Ana county court system. The committee shall report its findings 
and recommendation to the city council, the board of county commissioners and the legislature by 
December 1, 2005. 


History: Laws 2005, ch. 297, § 1. IV, § 23, is effective June 17, 2005, 90 days after adjourn- 
Effective dates. — Laws 2005, ch. 297 contains no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


34-9-17.1. Bernalillo county criminal justice review commission. 


A. The "Bernalillo county criminal justice review commission" is created to exist from July 1, 
2013 through June 30, 2015. 

B. The commission shall be composed of the following members or their designees: 

(1) the chief judge of the second judicial district; 

(2) the chief judge of the Bernalillo county metropolitan court; 

(3). the second judicial district attorney; 

(4) the Bernalillo county sheriff; 

(5) the chair of the board of county commissioners of Bernalillo county; 

(6). the chief, of the Albuquerque police department; 

(7) the district public defender of the second judicial district; 

(8) the director of the administrative office of the courts, under the supervision and aires: 
tion of the supreme court; 

(9) the region manager of region 2 of the adult probation and parole division of the correc- 
tions department; and 

(10) the executive director of the New Mexico association of counties. 

C. The director of the administrative office of the courts, or the director's designee, shall chair 
the Bernalillo county criminal justice review commission. The chair shall call the first meeting of 
the commission to take place within thirty days of the effective date of this section, and the com- 
mission shall subsequently meet at the call of the chair. The commission shall organize itself in 
a manner appropriate to accomplish its duties pursuant to this section. The commission may call 
upon any of its members' agencies or organizations to support the work of the commission. 

D. The Bernalillo county criminal justice review commission is charged with reviewing the 
criminal justice system in Bernalillo county, including the judicial process, sentencing, community 
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corrections alternatives and jail overcrowding, for the purposes of identifying changes that will 
improve each members’ agency or organization's ability to carry out its duties in the criminal jus- 
tice system and ensuring that criminal justice,is indeed just. State agencies shall provide prompt 
and pertinent responses to reasonable:commission requests for information or support. 

KE. Following its review of the Bernalillo county criminal justice system, the Bernalillo county 
criminal justice review commission shall make written recommendations for revisions or alterna- 
tives. to local and state laws that in the determination of the commission will serve to improve 
the delivery of criminal justice in Bernalillo county. A copy of the report shall be provided to each 
member of the board of county commissioners of Bernalillo county, to the administrative office of 
the courts, to the New Mexico association of counties, to the legislative finance committee and to 
the appropriate interim legislative committee, 


History: Laws 2013, ch. 199, § 1. IV, § 23, was. effective June 14, 2013, 90.days after the 
Effective dates. — 'Lawa 2013, ch, 199 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


34-9-18. Judicial performance evaluation fund; created. 


A, The "judicial performance evaluation fund" is created in the state treasury to be admin- 
istered by the administrative office of the courts, The fund shall consist of appropriations, gifts, 
grants, donations and bequests made to the fund. Income from the fund shall be credited to the 
fund, Balances in the fund shall not revert to the general fund at the end of any fiscal year. 

B. Money in the judicial performance evaluation fund is subject to appropriation by the legis- 
lature to the administrative office of the courts for the operation and costs of the judicial perfor- 
mance evaluation commission to perform the duties required by. the supreme court to evaluate 
appellate, district and metropolitan court judges. 

C. Payments from the judicial performance evaluation ‘tn shall be made upon vouchers is- 
sued and signed by the director of the administrative office of the courts or the director's designee 
upon warrants drawn by the secretary of finance and administration. 


History: Laws 2008, ch. 36, § 1. IV, § 23, was effective May 14, 2008, 90 days after the ad- 
Effective dates. — Laws 2008, ch. 36 contained no ef- journment of the legislature. ' 
fective date wreor isk: but, pursuant/to N.M. Const., art: 


34-9-19, Reporting to the national instant criminal RASHEROM RE check 
system. 


A. In any circumstance other than that described in Subsection B of this section, the adminis- 
trative office of the courts shall obtain and electronically transmit information from court proceed- 
ings relating to a person's eligibility to receive or possess a firearm or ammunition pursuant to 
state or federal law to the federal bureau of investigation's national instant criminal background 
check system. The administrative office of the courts shall also be responsible for notifying, as soon 
as practicable within ten days of receipt of the information, the federal bureau of investigation to 
update, correct, modify or remove information affecting a person's eligibility to receive or possess 
a firearm or ammunition pursuant to state or federal law i in the national instant criminal back- 
ground check system. 

“B. The administrative office of the courts shall electronically transmit information about a 
court order, judgment or verdict to the federal bureau of investigation for entry into the national 
instant criminal background check system regarding each person who has been adjudicated as a 
mental defective or committed to a mental institution and is therefore, pursuant to federal law, 
disabled from receiving or possessing a firearm or ammunition. 

C. Upon entry of a court order, judgment or verdict referred to in Subsection B of this section, 
the administrative office of the courts shall transmit to the federal bureau of investigation only 
that information necessary to identify the person for the sole purpose of inclusion in the national 
instant criminal background check system. The administrative office of the courts, consistent with 
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rules promulgated pursuant to Subsection L of this section, shall also notify the person that, as 
an adjudicated mental defective or as a person committed to a mental institution; the person is 
disabled pursuant to federal law from receiving or possessing a firearm or ammunition. 

D. A person who has been adjudicated as a mental defective or committed'to a mental institu- 
tion and is therefore, pursuant to federal law, disabled from receiving or possessing a firearm or 
ammunition or, pursuant to state law, is ineligible for a concealed handgun license may petition 
the court that originated the order, judgment or verdict or another court of competent jurisdiction 
to remove that person's firearm-related disabilities and restore the person's right to receive and 
possess a firearm and ammunition and the right to be eligible for a concealed handgun license: A 
copy of the petition seeking relief from disabilities shall be served upon the office of the attorney 
general and upon all parties to the proceeding resulting in a court order, judgment or verdict de- 
scribed in Subsection B of this section. 

E. The court shall conduct a hearing and receive and consider evidence on a petition for relief 
. described in Subsection D of this section, including evidence offered by the petitioner, concerning: 

(1) the circumstances regarding the firearm disabilities from which relief is sought; 

(2) the petitioner's mental health and criminal history records, if any; 

(3) the petitioner's reputation, developed, at a minimum, through character witness state- 
ments, testimony or other character evidence; and 

(4) changes in the petitioner's condition or circumstances since the original court order, 
judgment or verdict that are relevant to the relief sought. 

F. After conducting a hearing on the petition, the court shall grant the petition for relief from 
the disability reported pursuant to Subsection B of this section if the court finds by a preponder- 
ance of the evidence that the petitioner will not be likely to act in a manner dangerous to public 
safety and that granting the relief will not be contrary to the public interest. 

G. Arecord shall be kept of the proceedings held pursuant to Subsection E of this section. The 
decision of the court may be appealed. 

H. Regardless of whether an earlier decision has been appealed, a person may petition for re- 
lief pursuant to Subsection D of this section not more than once every two years and, in the case 
of a person who was committed to a mental institution, not before the person has been discharged 
from that commitment. 

I. Upon the entry of a court order granting relief from disabilities pursuant to Subsection F 
of this section, and as soon as practicable within ten days of receipt of the court order granting 
relief, the administrative office of the courts and any other state agency as applicable shall each be 
separately responsible for updating, correcting, modifying or removing the petitioner's record from 
their own databases that they make available to the national instant criminal background check 
system and each shall promptly notify the United States attorney general for the purpose of re- 
porting to the national instant criminal background check system that the basis for the petitioner 
being disabled pursuant to federal law from receiving or possessing a firearm or ammunition no 
longer applies. 

J. The administrative office of the courts is prohibited from disclosing information regarding a 
court order, judgment or verdict referred to in Subsection B of this section or regarding a petitioner 
or proceedings under this section, except as otherwise provided by law. Information compiled and 
transmitted under this section is not a public record and is not subject to disclosure pursuant to 
the Inspection of Public Records Act [Chapter 14, Article 2 NMSA 1978]. 

K. A person who is the subject of information compiled or transmitted by the administrative 
office of the courts pursuant to this section, or the person's authorized representative, has a right 
to obtain, inspect and correct information compiled or transmitted. 

L, The administrative office of the courts shall promulgate rules relating to the inspection and 
correction of information contained in its records and relating to the transmission of corrected 
information by the office for inclusion in the national instant criminal background check system 
database and other rules as necessary to implement the provisions of this section. 

M. As used in this section, the terms "adjudicated as a mental defective" and "committed to a 
mental institution" have the same meaning as those terms are defined in federal regulations at 27 
C.F.R. Section 47 8.11, as amended or renumbered. 


474 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


34-9-20 JUDICIAL STANDARDS COMMISSION 34-10-1 


History: Laws 2016, ch. 10, § 2. IV, § 23, was effective May 18, 2016, 90 days after the ad- 
Effective dates. — Laws 2016, ch. 10 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


34-9-20. Judge pro tempore fund; created. 


The "judge pro tempore fund" is created in the state treasury, to be administered by the adminis- 
trative office of the courts. The fund shall be used to pay the costs of judges pro tempore. The fund 
shall consist of appropriations, gifts, grants, donations and bequests made to the fund. Income from 
the fund shall be credited to the fund. Payments from the judge pro tempore fund shall be made 
pursuant to vouchers issued and signed by the director of the administrative office of the courts or 
the director's designee upon warrants drawn by the secretary of finance and administration. 


History: Laws 2019, ch. 37, § 1. Emergency clauses. — Laws 2019, ch. 37, § 2 con- 
tained an emergency clause and was approved Febru- 
ary 4, 2019, 


34-9-21. Criteria for distribution of grants. 


The administrative office of the courts shall establish criteria for the distribution of grants sup- 
porting pretrial services statewide and develop a framework for the standardization of pretrial 
services and supervision, including performance measurement and reporting. The framework and 
criteria for grant distribution shall incorporate national best practices and modify them as needed 
and shall explore the use of electronic location monitoring or other modes of pretrial services to 
enhance the certainty and celerity of punishment of low-level offenses with minimal impact on 
correctional institutions. 


History: Laws 2022, ch. 56, § 37. art. IV, § 23, was effective May 18, 2022, 90 ety after ad- 
Effective dates. — Laws 2022, ch: 56, § 37 contained ae pa of the legislature. 
no effective date provision, but, pursuant to N.M. Const., 
Judicial Standards Commission 
Sec. | ae 
84-10-1. Judicial standards commission, selection; terms. 84-10-38. Judicial standards commission; executive director. 
34-10-2. Judicial standards commission; vacancies. 34-10-4, Judicial standards commission; director's duties, 


84-10-2.1. Judicial standards commission; ‘duties; BaD: 
poena power. 


34-10-1. Judicial standards commission; selection; terms. 


The judicial standards commission consists of thirteen positions: 

A. positions 1 through 5, position 10 and position 12, each of which shall be filled by a person 
who is a qualified elector of this state, who is not a justice, judge or magistrate of any court and 
who is not licensed to practice law in,this state. The governor shall fill each of these positions by 
appointment of qualified persons. Following initial terms specified in this subsection, these posi- 
tions shall be filled in the same manner by qualified persons who serve for five years or less, in 
such manner that at least one term expires on June 30 each year, and so that not more than three 
of the seven positions are occupied by persons from the same political party. The initial terms for 
positions 1 through 5 begin on July 1, 1968. The initial term for position 10 begins on July 1, 1999, 
and the initial term for position 12 begins on July 1, 2013. The terms expire as follows: 

(1) position 1 on June 30, 1969; 
(2) position 2 on June 30, 1970; 
(3). position 3 on June 30, 1971; 
(4) position 4 on June 30, 1972; 
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(5) position 5 on June 30, 1973; : 
(6) position 10 on June 30, 2004; and © Xf “ere 
(7) position 12 on June 30, 2018; ; 

B. positions 6 and 7, each of which shall be-filled by a person who is licensed to practice law in 
this state. These positions shall be filled by appointment of qualified persons by majority vote of 
all members of the board of commissioners of the state bar of New Mexico, but no member of the 
board of commissioners shall be appointed. Following initial terms specified in this subsection, 
these positions shall be filled in the same manner by qualified persons who serve for four years or 
less, in such manner that one of the terms expires on ¢ June 30 of each even-numbered year. Initial 
terms begin on July 1, 1968 and expire as follows: _ 

(1) position 6 on June 30, 1970; and 
(2) position 7 on June 30, 1972; and 

C. positions 8 and 9, each of which shall be filled by a person who is a justice of the supreme 
court or a judge of the court of appeals or district court; position 11, which shall be filled by a per- 
son who is a magistrate court judge; and position 13, which shall be filled by a person who is a mu- 
nicipal judge. These positions shall be filled by appointment of qualified persons by the supreme 
court. Following initial terms specified in this.subsection, these positions shalkbe filled in the same 
manner by qualified persons who serve for four years or less, in such manner that at least one of 
the terms expires on June 30 of each odd-numbered year, The initial terms for positions 8 and 9 
begin on. July 1,1968: The initial term for position 11 begins. on July 1; 1999. The initial term for 


position 13 begins on July:1, 2013: The terms expire as i ite: 


(1) position 8 on June 30,1971; 

(2) position 9:on June 30, 1973; 

(3). position 11/on June 30, 2003; and 
(4) position 13 on June 30, 2017. 


History: 1953 Comp., § 16-8-1, enacted by Laws 
1968, ch. 48, § 1; 1999, ch. 109, § 1; 2013, ch: 154, § 1. 

Cross references. — For creation and powers of judi- 
cial standards commission relating to discipline and re- 
moval of judicial officers, see N.M. Const., art. VI, § 32. 


For board of commissioners of the state bar, see 24-101 | 


NMRA, 

The 2013 amendment, effective April 3, 2013, added 
a municipal judge and a public member to’ the judicial 
standards commission; in the introductory sentence, af- 
ter "consists of", deleted "eleven" and added "thirteen"; 
in Subsection A, in the first sentence, after "position 10”, 
added "and position 12", in the third sentence, after "not 
more than" deleted "four" and added "three", after "three 
of the", deleted "six" and added "seven", in the fifth sen- 
tence, after "July 1, 1999", added "and the initial term for 
position 12 begins on July 1, 2013", and added Paragraph 
(7); and in Subsection C, in the first sentence, after "who is 
a magistrate court judge", added "and position 138; which 
shall be filled by a person who is a municipal judge", 
added the sixth sentence, and added Paragraph (4). 

The 1999 amendment, effective, June 18, 1999, sub- 
stituted "eleven positions" for "nine positions" in the intro- 
ductory language; in Subsection A, inserted "and ae 
10" in the first. sentence, in the third sentence inserted."a 
least" and substituted "four of the six positions" for rhe 
of the five positions", in the next-to-last sentence inserted 
"for positions 1 through 5", deleted "and expire as follows" 
following "July 1, 1968", added the. last sentence, and 


added Paragraph (6); in Subsection C, added the language 
beginning ' ‘and. position" to the end of the first sentence, 
inserted "at least" in the fourth sentence, in the fifth sen- 
tence inserted "for positions 8 and 9" and deleted "and 
expire as follows" following "July 1, 1968", added the next- 
to-last Sentence and "The terms expire as follows" at the 
beginning of the last sentence, and added Paragraph (3). 


ANNOTATIONS 


Right of appointment does not carry implied right 
of removal, because the commissioners have designated 
terms. State ex rel, N.M. Judicial. Standards Comm’n v. 
Espinosa, 2003-NMSC-017, 134 N.M. 59, 73 P.3d 197. 

Staggered terms. — The use of staggered terms 
is not sufficient to limit the governor's removal power 
under N.M. Const., art. V, § 5. While policies underly- 
ing staggered terms are important, such policies cannot 
override the governor's express removal authority, State 
ex. rel. N.M. Judicial Standards Comm'n v. Espinosa, 
2003-NMSC-017, 134 N.M. 59, 73 P.3d 197. 

' Law reviews. — For article, "State ex rel. New Mexico 
Judicial Standards Commission v. Espinosa: Can Judicial 
Integrity Survive Executive Control?", see 34 N.M.L. Rey. 
489 (2004). 

Am. Jur. 2d, A.L.R. and C.J.S. references: — 46 Am. 
Jur, 2d Judges 8 17 et seq. 

48A C.J.S. Judges § 40 et. seq. 


34-10-2. Jitdicial standards commission; vacancies. 


Whenever any member of the judicial standards commission dies, resigns or no longer has the 
qualifications required for his original selection, his position on the’commission becomes vacant. 
The remaining members of the commission shall certify the existence of the vacancy to the original 
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appointing authority for the vacant position, which authority shall select a successor in the same 
manner as the original selection was made, 


one of the commissioners from his or her position. State. 
ex rel. NM. Judicial Standards. Comm'n v.. Espinosa, 
2003-NMSC-017, 134 N.M. 59, 73 P.3d 197. 


History: 1953 Comp., § 16-8-2, enacted by Laws 
1968, ch. 48, § 2. 


ANNOTATIONS 


Creation of vacancies, — None of the appointing au- 
thorities has the power to create a vacancy by removing 


34-10-2.1. Judicial standards commission; duties; subpoena power. 


A. Pursuant to the judicial standards commission's authority granted by Article 6, Section 32 
of the constitution of New Mexico, any justice, judge or magistrate of any court may be disciplined 
or removed for willful misconduct in office, persistent failure or inability to perform the judge's 
duties or habitual intemperance, or may be retired for a disability that seriously interferes with 
the performance of the justice's, judge's or magistrate's duties and that is, or is likely to become, of 
a permanent character. The judicial standards commission is granted the same authority to regu- 
late the conduct and character of court-appointed commissioners, hearing officers, administrative 
law judges or special masters while acting in a judicial capacity. 

B. With respect to the officials listed in Subsection A of this section, the judicial standards 'com- 
mission shall: 

(1) investigate all charges, complaints and allegations as to willful misconduct in office, 
persistent failure or inability to perform official, duties or habitual intemperance, if the commis- 
sion deems necessary, and hold a hearing on the charges, complaints or allegations concerning the 
discipline or removal of the official; 

(2) investigate and, if the commission deems necessary, hold hearings on any charge, com- 
plaint or allegation that an official listed in Subsection A of this section has suffered a disability 
that is seriously interfering with the performance of the official's duties and that is, or is likely to 
become, of a permanent character; 

(3) if the commission deems it necessary or convenient, appoint three masters, who are 
justices or judges of courts of record, to hear and take evidence in any matter arising under Para- 
graph (1) or (2) of this subsection who shall report their findings to the commission; and 

(4) after a hearing deemed necessary pursuant to Paragraph (2) of this subsection or after 
considering the record and the findings and report of the masters, if the commission finds good 
cause, recommend to the supreme court the discipline, removal or retirement of the official. 

C. In any investigation or hearing held under the provisions of this section, the commission 
may administer oaths and, with the concurrence of a majority of the members of the commission, 
petition a district court to subpoena witnesses, compel their attendance and examine them under 
oath or affirmation and require the production of any books, records, documents or other evidence 
it may deem relevant or material to an investigation upon a showing of probable cause. 


History: 1953 Comp., § 16-8-2.1, enacted by Laws 
1977, ch. 289, § 1; 2019, ch. 86, § 36. 

The 2019 amendment, effective January 1, 2020, 
provided that the same authority granted to the judicial 
standards commission under the New Mexico constitu- 
tion is also granted to the judicial standards commission 
to regulate conduct and character of court-appointed com- 
missioners, hearing officers, administrative law judges or 
special masters while acting in a judicial capacity, and 
provided the judicial standards commission with addi- 
tional investigative duties; added new Subsection A and 
redesignated former Subsections A and B as Subsections 
B and C, respectively; in Subsection B, added "With re- 
spect to the officials listed in Subsection A of this section", 


in Paragraph B(1), after "inability to perform", deleted 
"a judge’s" and added "official", after "habitual intemper- 
ance", deleted "of any justice, judge or magistrate of any 
court, and when" and added "if", and after "discipline 
or removal of"; deleted "such judicial officer" and added 
"the official", in Paragraph B(2), after "allegation that", 
deleted "a justice, judge or magistrate" and added "an of- 
ficial listed in Subsection A of this section", in Paragraph 
B(4), after "finds good cause,", deleted "it shall", and af- 
ter "removal or retirement of the", deleted "justice, judge 
or magistrate" and added "official"; and in Subsection C, 
after "the commission", deleted "shall have the power to" 
and added “may". 


34-10-3. Judicial standards commission; executive director. 


The judicial standards commission shall employ an executive director. 
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34-10-4 COURT STRUCTURE AND ADMINISTRATION 34-12-12 


History: 1953 Comp., § 16-8-3, enacted by Laws _- ANNOTATIONS 


1974, ch. 4, § 1. ; 
Repeals and reenactments. — Laws 1974, ch. 4, § 15 Am. Jur. 2d, A.L.R. and C.J.S; references, — Con- 


; fidentiality of proceedings or reports of judicial na 
repealed former 16-8-3, 1953 Comp., relating to the su- 
preme court clerk serving as staff for the commission, and board or commission, 5 A.L.R.4th 730. 
enacted the above section. 


34-10-4. Judicial standards commission; director's duties. 


The executive director of the judicial standards commission shall: 

A. perform, or cause to be performed, all investigations as may be deemed necessary or desir- 
able by the commission or masters appointed by the commission; 

B. enter into such contracts as may be pee ey to carry out the responsibilities of the c com- 
mission; 

C. hire such other personnel as may be necessary to carry out MH responsibilities of the com 
mission; and 

D. perform such other duties as may be delegated to him byt the commission. 


History: 1953 Comp., § 16-8-4, enacted by Laws ‘conference, as 16+9-1, 1953 Comp., which was compiled as 
1974, ch. 4, § 2. 34-11-1 NMSA 1978. That section was see: ay Laws 
Recompilations. — Laws 1969, ch. 209, § 7, recom-. 1987, ch. 29, § 1. 


= 


piled former 16-8-4, 1953 Comp., relating to the judicial’ 


ARTICLE 11 
Judicial Conference. 


(Repealed by Laws 1987, ch. 29, § 1.) e ,; 


34-11-1. Repealed. 


Repeals, — Laws 1987, ch. 29, § 1 repealed 34-11-1 amended by Laws) 1980, ch. 144, § 1, relating to creation and 


NMSA 1978, as enacted by Laws 1968, ch. 48, § 4 and duties of the judicial conference, effective March 16, 1987. 
ARTICLE 12 


Judicial Council 


(Repealed by Laws 1981, ch. 305, § 8; Laws 1986, ch. 66, § 2.) 


34-12-1 to 34-12-6. Repealed. 


Repeals. — Laws 1981, ch. 305, § 8, repealed 34-12-1 1977, ch. 247,.§ 147, and Laws 1979, ch. 103, § 1, relating 
to 34-12-6 NMSA 1978, as enacted by Laws 1969, ch. 209; to the judicial council, effective July 1, 1981. ' 
$$ 1 to 6, and amended by Laws 1973, ch. 212, §.1, Laws’ : 


34-12-7 to 34-12-12. Repealed. 


Repeals. — Laws 1986, ch. 66, § 2 repealed 34-12-7 to § 2 and amended by Laws 1983, ch. 71, § 1, relating to the 
34-12-12 NMSA 1978, as enacted by Laws 1981, ch. 305, judicial council, effective July 1, 1986. 
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4 ARTICLE 13 
Judicial Education Fund 


Sec. Sec. 
34-13-1. Judicial education fund created; administration; 34-13-2. Judicial educliitats center created; purpose. 
income to the fund. 


34- 13-1. Judicial education fund created; administration; i income to 
the fund. 


A. The "judicial education fund" is created in the staté treasury and shall be administered by the 
institute of public law at the university of New Mexico law school. Money in the fund shall be invested 
by the state treasurer as provided by law and earnings of the fund shall be credited to the fund. Unex- 
pended or unencumbered balances remaining in the fund at the end of any fiscal’year shall not revert: 

B. Money from the fund may only be expended upon appropriation by the legislature. 

C. The judicial education fund consists of judicial education fees levied and collected pursuant 
to Sections 35-6-1, 35-7-4, 35-14-11, 66-8-116.3 and 66-8-119 NMSA 1978. 


History: Laws 1993, ch. 2738, § 11. 


34-13-2. Judicial education center created; purpose. 


A. The "judicial education center" is created at the institute of public law at the university of 
New Mexico law school. 

B. The judicial education center shall provide education, training and instruction for the jus- 
tices, judges, magistrates and court personnel of the state, municipalities and counties, and may 
provide such education for tribal judges. 


History: Laws 1993, ch. 273, § 2; 2019, ch. 183, § 1. instruction on the disposition of driving while under the 


The 2019 amendment, effective June 14, 2019, pro- influence cases; in Subsection B after "municipalities ‘and 
vided that the judicial education center may provide edu- ..,.. counties", deleted "with an appropriate amount of time to 
cation, training and instruction for tribal judges, and re- be devoted each year to training and instruction on the 
moved a requirement that training for judges include an disposition of driving while under the influence cases" and 
appropriate amount of time to be devoted to training and added "and may provide such education for tribal judges". 

Civil egal Services Commission 
Sec, 
34-14-1. Civil legal services; commission; fund; disburse- 


ment. 


34-14-1. Civil legal services; commission; fund; disbursement. 


A. The "civil legal services commission" is created. The commission shall be composed of five 
members, all of whom have experience with the civil legal matters affecting low-income persons. 
The members shall be appointed as follows: 

(1) two members appointed by the governor; 
(2) two members, both of whom shall’be attorneys, appointed by the supreme court; and 
(3) one member, who shall be an attorney, appointed by the state bar of New Mexico. 

B. The initial appointee of the state bar shall serve for three years. One of the initial members 
appointed by the governor and one of the initial members appointed by the supreme court shall 
serve for one year and the other initial members appointed by the governor and by the supreme 
court shall serve for two years. Thereafter, the terms of all members shall be for three years. 
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C. Staff and meeting space for the commission shall be provided by the local government di- 
vision of the department of finance and administration. The commission shall elect a chair and 
such other officers as it deems appropriate and shall meet at the call of the chair. Members of the 
commission shall receive per diem and mileage pursuant to the Per Diem and Mileage Act [10-8-1 
NMSA 1978] and shall receive no other compensation. 

D.- The commission shall: . 

(1) pursuant to the Procurement Code [13-1-28 NMSA 1978], solicit proposals for dis- 
bursements from the civil legal services fund; 

_(2) enter into contracts for the expenditure of the civil legal services fund, less adminis- 
trative costs as provided in Subsection E of this section, for the purpose of improving civil legal 
services for low-income persons. The contracts shall be entered into with nonprofit organizations: 

(a) whose mission is to provide a range of free legal services to New Mexicans living 
in poverty and who demonstrate the capacity to cooperate with state and local bar associations, 
pro bono programs and private attorneys to increase the availability of free legal services to im- 
poverished New Mexicans; or 

(b) whose programs increase and coordinate statewide access to and provisions: of 
civil, legal services for persons living in poverty through the use of technology; provided that no 
more than fifty percent of the annual expenditures from the civil legal services fund shall be used 
for purposes of this subparagraph; and 

(3) adopt such rules as are necessary to carry out the provisions of this section: 

E. The local government division of the department of finance and administration, pursuant to 
rules of the commission, shall administer the contracts and programs provided for in this section; 
provided that no more than five percent of the annual expenditures from the civil legal services 
fund shall be for administrative costs. The division shall require an annual accounting from each 
organization receiving funds pursuant to this section. 

F. _ Money disbursed pursuant to this section shall not be used by a recipient to: 

(1) support lobbying, as defined in the Lobbyist Regulation Act [2-11-1 NMSA 1978]; or 
(2) bring suit against the state. 

G. The "civil legal services fund" is created in the state treasury. All earnings of the fund shall 
be credited to the fund, and any unexpended or unencumbered balance in the fund shall not revert 
to another fund at the end of a fiscal year. Disbursements from the fund shall be by warrant drawn 
by the secretary of'finance and administration pursuant to vouchers signed by the director of the 
local government division of the department of finance and administration. Money in the fund is 
appropriated to the local government division and the civil legal services commission for the pur- 
poses of carrying out the provisions of this section. 

H. As used in this section, "civil legal services" means a full range of thee legal services pro- 
vided by attorneys or attorney-supervised staff in noncriminal matters to low-income persons liv- 
ing in New Mexico. 


History: Laws 2001, ch. 277, § 3 and Laws 2001, ch. For attorney's duty to perform pro bono legal service, 
279, § 3. see 16-601 NMRA. 

Cross references. — For the district court docket Duplicate laws. — Laws 2001, ch. 277, § 3, and Laws 
fee imposed for the civil legal services fund, see 34-6-40 2001, ch. 279, § 3 enact identical new sections of the law, 
NMSA 1978. effective July 1, 2001. Both have been compiled as 34-14-1 

For the magistrate and metropolitan court docket fee NMSA 1978, 
imposed for the legal services fund, see 35-6-1 NMSA- 
1978. 

Domestic Violence Offender Treatment Fund 
Sec, | Sec. 
34-15-1. Repealed. ; 34-15-2. Repealed. 
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pes JUVENILE ADJUDICATION FUND 34-16-1 


34-15-1. Repealed. 


Repealed. — Laws 2008, ch. 7, § 4, repealed 34-15-1 July 1, 2008. For provisions of former section, see the 2007 
NMSA 1978, as enacted by Laws 2003, ch. 94, § 1, relating NMSA 1978 on NMOneSource,com., 
to the domestic violence offender treatment fund, effective 


34-15-2. Repealed. 


Repealed. — Laws 2008, ch. 7, § 4, repealed 34-15-2 July 1, 2008. For provisions of former section, see the 2007 
NMSA 1978, as enacted by Laws 2003, ch. 94, § 2, relating NMSA 1978 on NMOneSource.com. 
to the domestic violence offender treatment fund, effective 


ARTICLE 16 


Juvenile Adjudication Fund 


Sec. 
34-16-1. Juvenile adjudication fund created. 


34-16-1. Juvenile adjudication fund created. 


The "juvenile adjudication fund" is created in the state treasury to provide an alternative proce- 
dure of adjudication for juveniles charged with misdemeanor offenses to help alleviate the docket 
of the juvenile judicial system. The fund consists of juvenile adjudication fees levied and collected 
pursuant to Section 66-8-116.3 NMSA 1978. Money in the fund at the end of a fiscal year shall not 
revert to any other fund. The department of finance and administration shall administer the fund, 
and money in the fund is appropriated to the department of finance and administration to admin- 
ister the fund and to provide an alternative adjudication process for juveniles charged with traffic 
offenses and other misdemeanors. Money expended to administer the fund shall not exceed five 
percent of the money credited to the fund in each fiscal year. Disbursements from the fund shall 
be made by warrant of the secretary of finance and administration pursuant to vouchers signed by 
the secretary or the secretary's authorized representative. 


History: Laws 2009, ch. 244, § 2. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 244 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 
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CHAPTER 35 
Magistrate and Municipal Courts 


Art. 
1. Magistrate Court; Establishment; Districts; Election, 35-1-1 to 35-1-39 
2. Magistrate Court; Qualification, 35-2-1 to 35-2-7 
3. Magistrate Court; Jurisdiction, 35-3-1 to 35-3-10 
4, Magistrate Court; Civil Actions, 35-4-1 to 35-4-3 
_5. Magistrate Court; Criminal Actions, 35-5-1 to 35-5-8 
6. Magistrate Court; Fees and Costs, 35-6-1 to 35-6-10 
7. Magistrate Court; Magistrate Administration, 35-7-1 to 35-7-13 
8. Magistrate Court; Juries and Jurors, 35-8-1 to 35-8-7 
9. Magistrate Court; Attachment, 35-9-1 to 35-9-8 
10. Magistrate Court; Forcible Entry or Unlawful Detainer, 35-10-1 to 35- 10-6 
11. Magistrate Court; Replevin, 35-11-1 to 35-11-3 
12. Magistrate Court; Garnishment, 35-12-1 to 35-12-19 
13. Magistrate Court; Appeals, 35-13-1 to 35-13-3 
14, Municipal Courts, 35-14-1 to 35-14-12 
15. Violations of Municipal Ordinances, 35-15-1 to 35-15-14 


ARTICLE i 
Magistrate Court; Establishment; Districts; Election 


Sec. ; Sec. 

35-1-1. Magistrate court; establishment. 85-1-22. Magistrate court; Otero district, 
35-1-2. Magistrate court; districts. 35-1-23. Magistrate court; Quay district. 
35-1-3. Magistrate court; election; terms. 35-1-24. Magistrate court; Rio Arriba district. 
35-1-4. Repealed. 35-1-25. Magistrate court; Roosevelt district. 
35-1-5. Magistrate court; Catron district. 35-1-26. Magistrate court; Sandoval district. 
35-1-6. Magistrate court; Chaves district. 35-1-27. Magistrate court; San Juan district election di- 
35-1-6.1. Magistrate court; Cibola district. vision precincts, 

35-1-7. Magistrate court; Colfax district. 35-1-28. Magistrate court; San Miguel district. 
35-1-8. Magistrate court; Curry district. 35-1-29. Magistrate court; Santa Fe district. 
35-1-9. Magistrate court; DeBaca district. 35-1-30. Magistrate court; Sierra district. 
35-1-10. Magistrate court; Dona Ana district. 35-1-31.. Magistrate court; Socorro district. 
35-1-11. Magistrate court; Eddy district. 35-1-32. Magistrate court; Taos district. 
35-1-12. Magistrate court; Grant district. 35-1-33. Magistrate court; Torrance district. 
35-1-13. Magistrate court; Guadalupe district. 35-1-34.. Magistrate court; Union district. 
35-1-14. Magistrate court; Harding district. 35-1-35. Magistrate court; Valencia district. 
35-1-15. Magistrate court; Hidalgo district. 35-1-36. Repealed. 
35-1-16. Magistrate court; Lea district. 35-1-36.1. Magistrate court; compensation. 
85-1-17. Magistrate court; Lincoln district. 85-1-36.2, Repealed. 

35-1-18. Magistrate court; Los Alamos district. 35-1-37.. Magistrate court; presiding iacisinaty, 
35-1-19. Magistrate court; Luna district. 35-1-38. Magistrate court; justices of the peace abol- 
35-1-20. Magistrate court; McKinley district. ished; transfer. 


35-1-21, Magistrate court; Mora district. 35-1-39. Deleted. 


35-1-1. Magistrate court; establishment. 


There is established the "magistrate court" as a court of limited original jurisdiction within the 
judicial department of the state government. Personnel of the magistrate court are subject to all 
laws and regulations applicable to other state offices and agencies and to other state officers and 
employees except where otherwise provided by law. The magistrate court is not a court of record. 


History: 1953 Comp., § 36-1-1, enacted by Laws 
1968, ch. 62, § 3. 
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35-1-2 MAGISTRATE AND MUNICIPAL COURTS 35-1-3 - 


Repeals. — Laws 1968, ch. 62, § 171, repealed former», «other grounds by State v. Tollardo, 1982-NMCA-156, 99 


36-1-1, 1953 Comp., relating to election of justices of the © N.M. 115,654 P.2d 568. 
peace and constables, effective January 1, 1969. Jurisdiction does not specifically refer to mu- 

Cross references. — For jurisdiction in civil actions, nicipal ordinances, — Magistrate courts are part of the 
see 35-3-8 NMSA 1978. - » judicial department of the state and their criminal juris- 

For jurisdiction in criminal actions, see 35-3- 4 NMSA diction does not specifically refer to municipal ordinances. 
1978. State v. Biswell, 1971-NMCA-111, 83 N.M. 65, 488 P.2d 

For temporary appointment to office as municipal judge, 115, cert. denied, 83 N.M. 57, 488 P.2d 107 (decided under 
see 35-14-5 NMSA 1978. prior law). 

For disposition of fines for ordinance violations while». Magistrate is without authority to take chon 
serving as municipal judge, see 35-15-12 NMSA 1978. unless authority is affirmatively. granted by the 

For disqualification of judges for interest or relation- constitution or statutory provision. State v. De La O, 
ship, see N.M. Const., art. VI, § 18. “~~ - 1985-NMCA-028, 102 N.M. 638, 698 P.2d 911. 

For conservators of peace, see N.M. Const., art. VI, § 21. Magistrate's limited jurisdiction’:and control 

For power to hold preliminary examinations, see N.M. over criminal judgment, — "Limited" jurisdiction in- 
Const., art. VI, § 21. dicates that a magistrate is without authority to take 

For compensation, see N.M. Const., art. VI, § 26. 7 action unless authority is affirmatively granted by the 

For qualifications for election.or appointment, see, N.M. constitution or statutory provision. A, magistrate has 
Const., art. VI, § 26 and 35-2-1 NMSA 1978. continuing control over a criminal judgment only until 

For fees not retained as compensation, see N.M. Const, such time as the aggrieved party's opportunity to file an 
art. VI, § 30. appeal expires. The time limitation for filing the appeal 

For aholiticks of justice of the peace, see N.M. Const., art. is 15 days, State v. Ramirez, 1981-NMSC-125, 97 N.M. 
VI, § 31 and 35-1-38 NMSA 1978. 125, 637 P.2d 556. 

For transfer of jurisdiction, powers and duties of jus- _ Limited control over civil judgment. — A mag- 
tices of the peace, see N.M. Const., art. VI, § 31 and 85-1-38 © istrate's continuing control over civil judgments ex- 
NMSA 1978. pires 15 days after entry of judgment. State v. Ramirez, 

For effect of consolidation on combined municipal orga- 1981-NMSC-125, 97 N.M. 125, 637 P.2d 556. 
nizations, see 3-16-8 NMSA 1978. Magistrate court has no jurisdiction to set aside 

For arrest and detention of escaped prisoners, see 29-1-3 a jury verdict. Jaramillo v. O'Toole, 1982-NMSC-011, 97 
to 29-1-6 NMSA 1978. N.M. 345, 639 P.2d 1199. 

For resisting or obstructing officer, see 30-22-1 NMSA Competency of defendants in courts of limited ju- 
1978. ; risdiction. — Except for metropolitan courts, courts of 

For misdemeanor for impersonating a public officer, see limited jurisdiction have no authority to hold competency 
30-27-2.1 NMSA 1978, -. hearings. 2003 Op. Att'y Gen. No. 03-04. 

For administrative office of the courts, see 84-9-1 to 84- —— Authority of court. — Courts of limited jurisdic- 
9-10 NMSA 1978. tion have no authority to commit defendants to a mental 

For authority of district attorney to appear, see 36-1-20 health facility. 2003 Op. Att'y Gen. No. 03-04. 

NMSA 1978. Nature of office. — The magistrate court established 

For practice of law in courts, see 36-2-27 NMSA 1978. under this section is a district, not a county, office and is 

not within the restrictions of N.M. Const., art. X, § 2. 1968 
ANNOTATIONS Op. Att'y Gen, No. 68-71. 

Nature of limited jurisdiction. — The reference in Am. Jur, 2d, A.L.R, and CJS. references, — 46 Am, 
N.M. Const., art VI, § 28 and: this section to "limited" ju- Jur, 2d Judges § 3; 47 Am. Jur. 2d Justices of the Peace 
risdiction indicates that a magistrate is without authority 8§ 1, 8, 14, 30 to 49. 
to take action unless the authority has beenvaffirmatively Malicious prosecution: defense of acting on advice 
granted, and neither provision authorizes a magistrate to of justice of the peace, magistrate, or lay person, 48 
set aside its judgment in a criminal case. State v. Vega, A.L.R.4th 250. 
1977-NMCA-107, 91 N.M. 22, 569 P.2d 948, overruled on 51 C.J.S. Justices of the Peace §§ 1, 4, 26 to 52. 


35-1-2. Magistrate court; districts. 


The magistrate court consists of one magistrate district in each county excepting a class A 
county with a population of more than two hundred thousand persons in the last federal decennial 
census. The name of the magistrate district is the same as the name of the county in which it is 
located. 


History: 1953 Comp., § 36-1-2, enacted by Laws Repeals. — Laws 1968, ch. 62, § 171, repealed former 
1968, ch. 62, § 4; 1979, ch. 346, § 10, 36-1-2, 1953 Comp., relating to ballots for justices of the 
peace and constables, effective January 1, 1969. 


35-1-3. Magistrate court; election; terms. _ 


Except as otherwise provided by law, magistrates shall be nominated and elected at large 
within each magistrate district at the primary and general elections. In magistrate districts 
having more than one magistrate, the separate offices shall be designated by divisions and, 
in all appointments to fill vacancies and in all nominations and elections to these offices, 
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candidates shall be designated as appointed or elected to the office of magistrate of a Specific 
division. Magistrates shall be nominated and elected in the 1968 primary and general elec- 
tions to serve terms from January 1, 1969 until December 31, 1970:Subsequent terms shall 
be for four years. 


History: 1953 Comp., § 36-1-8, enacted by Laws serving as a magistrate, but if there is‘only one magis- 
1968, ch. 62, § 5; 2000, ch, 99, § 1. trate court available there may be ethical considerations. 
Repeals. — Laws 1968, ch. 62, § 171, repealed former 1970 Op, Att'y Gen. No. 70-67. 
36-1-3, 1953 Comp., relating to oath of office for justices of Am, Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
the peace, effective January 1, 1969. Jur, 2d Judges §§ 239, 240; 47 Am. Jur. 2d Justices of the 
The 2000 amendment, effective March 7, 2000, in Peace § 7 et seq. 
Subsection A, inserted "Except as otherwise provided by Induction into military service as creating vacancy. in 
law" and "at large" in the first sentence. office, 156 A.L.R. 1457, 157 A.L.R. 1456. 
Power to appoint public officer for term commencing at 
ANNOTATIONS : or after expiration of term of appointing officer or body, 75 
A.L.R.2d 1277. 
Election of city attorney as magistrate. — There 51C.J.S, Justices of the Peace §§ 1 to 9. 


is no legal prohibition precluding.a city attorney from 


35-1-4. Repealed. 


Repeals. — Laws 1979, ch. 346, § 13, repealed. 35-1-4 
NMSA 1978, relating to the Bernalillo magistrate district 
courts, effective July 1, 1980. 


35-1-5. Magistrate court; Catron district. 


There shall be one magistrate in Catron magistrate district whose principal court is in Reserve. 


History: 1953 Comp., § 36-1-5, enacted by Laws ‘deleted the last sentence of the section, which provided 
1968, ch. 62, § 7; 1977, ch. 153, § 1; 1985, ch. 145, § 1; "The magistrate shall ride circuit to Quemado on a regu- 


2017, ch. 8, § 1. larly scheduled basis.". 
The 2017 amendment, effective June 16, 2017, elimi- 
nated the magistrate circuit court in Quemado, and 


35-1-6. Magistrate court; Chaves district. 


There shall be two magistrates in Chaves magistrate district, divisions 1 and 2 operating as a 
single court in Roswell. 


‘History: 1953 Comp. + § 36-1-6, enacted by Laws judge is appointed to fill a vacancy pursuant to state 


1968, ch. 62, § 8; 1982, ch. 101, § 1. law, the appointee must be a resident of and maintain 

Repeals. — Laws 1968, ch. 62, § 171, repealed former ’ residency in the electoral division to which he or she 
36-1- é. 1953 Comp., relating to the certificate of qualifica- is appointed. Nothing in the order shall be deemed to 
tion and failure to execute oath and bond of justice of the affect the jurisdiction and powers of the magistrate 
peace, effective January 1, 1969. court judges under current law. Paragraph 7 provides 

Compiler's notes. — In Aguilar v. Gonzales, CIV that the New Mexico legislature shall have the op- 
No. 96-0909-MV/JHG, in paragraph 6 of the Consent portunity during the regular 1998 session to draw the 
Order’ Approving Settlement Agreement, filed on boundaries of the two electoral divisions for Chavez 
June 9, 1997, as amended by the Consent Order Modi- county magistrate court judge's elections. The elec- 
fying June 9, 1997 Consent Order Approving Settle- toral divisions shall have one minority-majority elec- 
ment Agreement, filed on July 8, 1997, the United  toral division with no less than 46.4% Hispanic voting 
States District Court for the District of New Mexico or- age population. Paragraph 8 provides that if the leg- 
dered that, beginning in the 1998 general election, the islature fails to enact legislation in compliance with 
at-large system of electing the two magistrate court paragraphs 6 and 7 or if the governor fails to approve 
judges in Chaves county will no longer be utilized. The such legislation, the electoral divisions for Chaves 
two magistrate court judges shall be elected from two county magistrate court judge shall be as follows: elec- 
electoral divisions; the qualified, registered electors in toral.division 1: Chaves county voting precincts 14,15, 
each of the two electoral divisions will elect one mag- 16,:24,.2b, 32, 54, 42, 48, 61, 52, 61, 62, GSen 14.7 2actoe 
istrate court judge. A candidate for magistrate court 90, 91, 101, 102, 103 and 104; and electoral division 2: 
judge must, at the time of filing for candidacy, reside Chaves county voting precincts 1, 2, 3, 4, 5,6, 7, 10, 11, 
in the electoral division from which he or she seeks to 12, 13, 21, 22, 23, 31, 33, 35, 35; 41, 81, 82, 83, 84, 85, 
be elected and, if elected, must maintain residency in 92 and 93, 


that electoral division, In the event a magistrate court 
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35-1-6.1. Magistrate court; Cibola district: 


There shall be two magistrates in Cibola. magistrate district, divisions 1 and 2 operating a as a 
single court in Grants. : 


History: 1978 Comp., § 35-1-6.1, enacted by Laws court in Grants" for "division 1.in Grants and division 
1982, ch. 101, § 2; 1998, ch. 146, § 1, 2 in Milan". 

The 1993 amendment, effective June 18, 1993, 
substituted "divisions 1 and 2 operating as a single 


35-1-7. Magistrate court; Colfax district. 


There shall be two magistrates in Colfax magistrate district, division 1 in Raton and division 2 
in Springer. 


History: 1953 Comp., § 36-1-7, enacted by Laws of this act, but the administrative office of the courts shall 


1968, ch. 62, § 9; 1975 (S.S.), ch. 18, § 1; 1985, ch. 145, § reassign positions from the eliminated division in the Lea 
2; 1988, ch. 43, § 1; 2009, ch. 54, § 1. district to other magistrate courts. The administrative of- 

Repeals. — Laws 1968, ch. 62, § 171, repealed former fice of the courts shall reassign other resources, including 
36-1-7, 1953 Comp., relating to bond of constables, effec- furniture, equipment and supplies, to other upagistuate 
tive January 1, 1969. courts as needed. 

The 2009 amendment, effective July 1, 2009, deleted The 1988 amendment, effective May 18, 1988, sub- 
the last sentence which provided that the magistrates stituted "two magistrates in Colfax magistrate dis- 
shall ride circuit to Cimarron. trict, division 1 in Raton and division 2 in Springer" 

Temporary provisions. — Laws 2009, ch. 54, § 6 pro- for "one magistrate in Colfax magistrate district 
vided that the magistrate court clerk positions assigned whose principal court is in Raton", and made minor 
to the magistrate courts shall not be decreased as a result stylistic changes. 


35-1-8. Magistrate court; Curry district. 


There shall be two magistrates in Curry magistrate district, both divisions peeralane asa single 
court in Clovis. 


History: 1953 Comp., § 36-1-8, enacted by Laws two electoral divisions will elect one magistrate court 
1968, ch. 62, § 10. judge. A candidate for magistrate court judge must, at 

Repeals, — Laws 1968, ch. 62, § 171, repealed former the time of filing for candidacy, reside in the electoral 
36-1-8, 1953 Comp., relating to death, resignation or re- division from which he or she seeks to be elected and, 
moval of justice, effective January 1, 1969. if elected, must maintain residency in the electoral:di- 

Compiler's notes. — In Chavez v. Lujan, CIV vision. Nothing in the order shall be deemed to affect 
No.05-579 LH/RLP, in paragraph 4 of the Agreed Order the jurisdiction and powers of the magistrates under 
and Judgment Approving Settlement, filed on April 1, current law and practice. Magistrate judges elected 
2008, the United States District Court for the District from the electoral divisions and districts will continue 
of New Mexico approved and adopted the Stipulation to have county-wide jurisdiction as provided under cur- 
of Facts and Settlement Agreement, filed on March 10, rent law and practice, Paragraph 8 provides that in fu- 
2008 and in paragraph 6 ordered that, beginning at the ture elections the electoral divisions for Curry county 
next scheduled election for magistrate judges in Curry magistrate court judge shall be as. follows; electoral 
county, the at- large system of electing the two magis- district and division 1: Curry county voting precincts 5, 
trate court judges in Curry county will no longer be 6, 7, 8,9, 11, 12, 20, 21, 22, 25, 26, 27, 28, 30 and 83; and 
utilized in future elections. The two magistrate court electoral district and ‘division 2: Curry county voting 
judges shall be elected from two electoral divisions (dis- precincts 1, 2, 3, 4, 10, 18, 14, 15, 16, 17, 18, 19, 23, 24, 
tricts); the qualified, registered electors in each of the 29, 31, 32, 34, 36, 36 and 37. 


35-1-9. Magistrate court; DeBaca district. 


There shall be one magistrate in DeBaca magistrate district with a court in Fort Sumner. 


History: 1953 Comp., § 36-1-9, enacted by Laws Repeals. — Laws 1968, ch. 62, § 171, repealed fovHiee 
1968, ch. 62, § 11. 36-1-9, 1953 Comp., relating to creation of conference of 
justices of the peace, effective J anuary 1, 1969, 
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MAGISTRATE COURT; ESTABLISHMENT; DISTRICTS; ELECTION 


35-1-13 


35-1-10. Magistrate court; Dona Ana district. 


There shall be seven magistrates in Dona Ana magistrate district. Divisions 1, 2,3, 4, 5, 6 and 7 
shall operate as a single court in Las Cruces and shall rotate riding circuit to Anthony and Hatch 


on a regularly scheduled basis. 


History: 1953 Comp., § 36-1-10, enacted by Laws 
1968, ch. 62, § 12; 1976 (S.S.), ch. 58, § 1; 1985, ch. 145, 
§ 8; 1989, ch. 207, § 1; 1999 (1st S.S.), ch. 4, § 2; 2001, 
ch. 306, § 1; 2010, ch. 3, § 2; 2014, ch, 73, § 5. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-1-10, 1953 Comp., relating to conference meetings of 
justices of the peace, effective January 1, 1969. 

The 2014 amendment, effective May 21, 2014, created 
an additional magistrate; in the first sentence, after "shall 
be", changed "six" to "seven"; and in the second sentence, 
after "4, 5", deleted "and", and after "5, 6", added "and 7". 


Temporary provisions. — Laws 2014, ch. 73, § 7 pro- 


vided that the office of magistrate in Dona Ana district, 
division 7, shall be filled by appointment by the governor. 
The appointed magistrate shall begin serving on July 1, 


2014 and shall serve until succeeded by a magistrate 
elected at the general election in 2014. The first full term 
of office of the elected magistrate shall begin on Janu- 
ary 1, 2015, 

The 2010 amendment, effective February 23, 2010, in- 
creased the number of magistrates from five magistrates 
to six magistrates and added division 6. 

The 2001 amendment, effective July 1, 2001, added a 
fifth magistrate and division. 

The 1999 amendment, effective May 21, 1999, substi- 
tuted "four magistrates" for "three magistrates" and "Di- 
visions 1, 2,3 and 4 shall operate" for "Divisions 1, 2 and 3 
operating" and made a minor stylistic change. 

The 1989 amendment, effective June 16, 1989, in- 
serted "and Hatch" in the second sentence. 


35-1-11. Magistrate court; Eddy district. 
There shall be three magistrates in Eddy magistrate district, divisions 1 and 2 in Carlsbad op- 


erating as a single court and division 3 in Artesia. 


History: 1953 Comp., § 36-1-11, enacted by Laws 
1968, ch. 62, § 13; 1981, ch. 266, § 5; 1985, ch. 145, § 4. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-1-11, 1953 Comp., relating to cooperation between the 
conference of justices and state agencies, effective Janu- 
ary 1, 1969. 

Compiler's notes. — In Aguilar v. Gonzales, CIV 
No. 96-0909-MV/JHG, in paragraph 9 of the Consent 
Order Approving Settlement Agreement, filed on June 9, 
1997, as amended by the Consent Order Modifying June 9, 
1997 Consent Order Approving Settlement Agreement, 
filed on July 8, 1997, the United States District Court for 
the District of New Mexico ordered that, beginning in the 
1998 general election, the at-large system of electing the 
three magistrate court judges in Eddy county will no lon- 
ger be utilized. The three magistrate court judges shall be 
elected from three electoral divisions; the qualified, regis- 
tered electors in each of the three electoral divisions will 
elect one magistrate court judge. A candidate for magis- 
trate court judge must, at the time of filing for candidacy, 
reside in the electoral division from which he or she seeks 
to be elected and, if elected, must maintain residency in 
that electoral division. In the event a magistrate court 


judge is appointed to fill a vacancy pursuant to state law, 
the appointee must be a,resident of and. maintain resi- 
dency in the electoral division to which he or she is ap- 
pointed. Nothing in the order shall be deemed to affect 
the jurisdiction and powers of the magistrate court judges 
under current law. Paragraph 10 provides that the New 
Mexico legislature shall have the opportunity during the 
regular 1998 session to draw the boundaries of the three 
electoral divisions for Eddy County magistrate court 
judges elections; provided that the electoral divisions shall 
have one minority-majority electoral division with no less 
than 50.2% Hispanic voting age population. Paragraph 11 
provides that if the legislature fails to enact legislation in 
compliance with paragraphs 9 and 10 or if the governor 
fails to approve such legislation, the electoral divisions for 
Eddy county magistrate court judge shall be as follows: 
electoral division 1: Eddy county voting precincts 9, 10, 11, 
12, 18, 14, 15, 16, 31, 82 and 33; electoral division 2: Eddy 
county voting precincts 1, 4, 17, 18, 19, 20, 21, 22, 23, 24, 
25, 26, 27, 28, 36, 37 and 42; and electoral division 3: Eddy 
county voting precincts 2, 3, 5, 6, 7, 8, 29,30, 34, 35, 38, 39, 
40, 41, 43 and 44. 


35-1-12, Magistrate court; Grant district. 


There shall be two magistrates in Grant magistrate district, division 1 in Silver City and divi- 


sion 2 in Bayard. 


History: 1953 Comp., § 36-1-12, enacted by Laws 
1968, ch. 62, § 14. ; 


35-1-13. Magistrate court; Guadalupe district. 


There shall be one magistrate in Guadalupe magistrate district whose principal court is in 


Santa Rosa. 
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History: 1953 Comp., § 36-1-13, enacted by Laws to the magistrate courts shall not be decreased as a result 
1968, ch. 62, § 15; 1985, ch. 145, § 5; 2009, ch. 54, § 2. of this act, but the administrative office of the courts shall 

The 2009 amendment, effective July 1, 2009, deleted reassign positions from the eliminated division in the Lea 
the last sentence which provided that the magistrates - district to other magistrate courts. The administrative of- 
shall ride circuit to Vaughn. fice of the courts shall reassign other resources, including 

Temporary provisions. — Laws 2009, ch. 54, § 6 pro- furniture, equipment and supplies, to other magistrate 
vided that the magistrate court clerk positions assigned courts as needed. 


35-1-14. Magistrate court; Harding district. 
There shall be one magistrate in Harding magistrate district with a court in Roy. 


History: 1953 Comp., § 36-1-14, enacted by Laws 
1968, ch. 62, § 16. 


35-1-15. Magistrate court; Hidalgo district. | 
There. shall be one magistrate in Hidalgo magistrate district witha court in Lordsburg. 


History: 1953 Comp., § 36-1-15, enacted by Laws 
1968, ch. 62, § 17. 


35-1-16. Magistrate court; Lea district. 


A. Through December 31, 2010, there shall be five magistrates in Lea magistrate district, divi- 
sion 1 in Lovington; divisions 2 and 5 operating as a single court in Hobbs, division 3 in Eunice 
and division 4. The division 3 magistrate shall ride circuit to Jal on a regularly scheduled basis 
and shall ride circuit to Hobbs as needed. The division 4 magistrate shall ride circuit to Lovington, 
Hobbs and Eunice. 

B. On January 1, 2011, there shall be four magistrates in the Lea magistrate district, divisions 
1 and 2 operating as a single court in Hobbs, division 3 in Eunice and division 4 in Lovington. The 
division 3 magistrate shall ride circuit to Jal on a regularly scheduled basis and shall ride areas 
to Hobbs as needed. 

C. Magistrate judges shall not be elected at large from the district but shall be elected By the 
voters of the division for which the magistrate sits. Magistrate judges shall reside in their divi- 
sions but shall have district-wide jurisdiction. For the 2010 and subsequent elections, the composi- 
tion of the divisions for elections and residence purposes is as follows: 

(1) division 1 is composed of Lea county precincts 23 through 30, 32 and 41 through 43; 
(2) division 2 is composed of Lea county precincts 33 through 35, 44, 51 through 55 and 61; 
(3) division 3 is composed of Lea county precincts 20, 22, 31, 36,62 and 71 through 74; and 
(4) division 4 is composed of Lea county precincts 2;3, 10 through 18 and 21. 


History: 1953 Comp., § 36-1-16, enacted by Laws state law, the appointee must be a resident of and main- 
1968, ch. 62, § 18; 1985, ch. 145, § 6; 1992, ch. 71, § 1; tain residency in the electoral division to which he or she 
2009, ch. 54, § 3. is appointed. Nothing in the order shall be deemed to af- 

Compiler's notes. — In Lianez v. Gonzales, CIV fect the jurisdiction, powers, or authority of the magistrate 
No. 98-1266 BB/LCS, in paragraph 5 of the Agreed Final court judges under current law and practice. Paragraph 6 
Judgment, filed on;November 18, 1999, the United States provides that the electoral divisions for Lea county mag- 
District Court for the District of New Mexico ordered that, istrate court judge shall be as follows: electoral division 
beginning at the next election for magistrates, the at-large 1 (Lovington courthouse): Lea county voting precincts 
system of electing the five magistrate court judges in Lea 15, 16, 17, 18, 20, 22, 23, 24 and 30; electoral division 2 
county will no longer be utilized. The five magistrate court (Hobbs minority district): Lea county voting precincts 35, 
judges shall be elected from five electoral divisions; the 51, 52,53, 54, 55 and 61; electoral division 3 (Eunice court- 
qualified, registered electors in each of the five electoral house): Lea county voting precincts 31, 32, 34, 36, 62, 71, 
divisions will elect one magistrate court judge. A candi- 72, 73 and 74; electoral division 4 (Tatum courthouse): Lea 
date for magistrate court judge must, at the time of filing county voting precincts 2, 3, 10,11, 12, 13, 14, 21 and 26; 
for candidacy, reside in the electoral division from which © and electoral division 5 (Hobbs courthouse): ‘Lea county 
he or she seeks to be elected and, if elected, must maintain voting precincts 25, 27, 28, 29, 33, 41, 42, 43 and 44. 
residency in that electoral division. In the event a magis- The 2009 amendment, effective July: 1, 2009, in Sub- 
trate court judge is appointed to fill a vacancy pursuant to section A, added "Through December 31, 2010") at the 
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35-1-17 


beginning of the first sentence and added the last sen- 
tence; and added Subsections B and C. 

Temporary provisions, — Laws 2009, ch. 54, § 6 pro- 
vided that the magistrate court clerk positions assigned 
to the magistrate courts shall not be decreased as a result 
of this act, but the administrative office of the courts shall 
reassign positions from the eliminated division in the Lea 


MAGISTRATE COURT; ESTABLISHMENT; DISTRICTS; ELECTION 


35-1-22 


district to other magistrate courts. The administrative of- 
fice of the courts shall reassign other resources, including 
furniture, equipment and supplies, to other magistrate 
courts as needed. 

The 1992 amendment, effective July 1, 1992, substi- 
tuted "five" for "four" and "divisions 2 and 5 operating as a 
single court" for "division 2" in the first sentence. 


35-1-17. Magistrate court; Lincoln district. 


There shall be two magistrates in Lincoln magistrate district, division 1 in Carrizozo and divi- 


sion 2 in Ruidoso. 


History: 1958 Comp., § 36-1-17, enacted by Laws 
1968, ch. 62, § 19; 1985, ch. 145, § 7. 


35-1-18. Magistrate court; Los Alamos district. 


There shall be one magistrate in Los Alamos magistrate district with a court in Los Alamos. 


History: 1953 Comp., § 36-1-18, enacted by Laws 
1968, ch. 62, § 20. 


35-1-19. Magistrate court; Luna district. 


There shall be one magistrate in Luna magistrate district with a court in Deming. 


History: 1953 Comp., § 36-1-19, enacted by Laws 
1968, ch. 62, § 21. 


35-1-20. Magistrate court; McKinley district. 


There shall be three magistrates in McKinley magistrate district, divisions 1, 2 and 3 operating 
as a single court in Gallup. The division 3 magistrate shall ride circuit to Thoreau. 


History: 1953 Comp., § 36-1-20, enacted by Laws 
1968, ch. 62, § 22; 1979, ch. 296, § 1; 2009, ch. 54, § 4. 

The 2009 amendment, effective July 1, 2009, added 
division 3 in Gallup; deleted "and division 3 in Thoreau"; 
and added the last sentence. 

Temporary provisions. — Laws 2009, ch. 54, § 6 pro- 
vided that the magistrate court clerk positions assigned 


to the magistrate courts shall not be decreased as a result 
of this act, but the administrative office of the courts shall 
reassign positions from the eliminated division in the Lea 
district to other magistrate courts. The administrative of- 
fice of the courts shall reassign other resources, including 
furniture, equipment and supplies, to other magistrate 
courts as needed. 


35-1-21. Magistrate court; Mora district. 


There shall be one magistrate in Mora magistrate district with a court in Mora. 


History: 1953 Comp., § 36-1-21, enacted by Laws 
1968, ch. 62, § 23. 


35-1-22. Magistrate court; Otero district. 


There shall be two magistrates in Otero magistrate district, divisions 1 and 2 operating as a 


single court in Alamogordo. 


History: 1953 Comp., § 36-1-22, enacted by Laws 
1968, ch. 62, § 24; 1985, ch. 145, § 8. 
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MAGISTRATE AND MUNICIPAL COURTS 


35-1-27 


35-1-23. Magistrate court; Quay district. 


There shall be one magistrate in Quay magistrate district whose principal court is in Tucumcari. 


History: 1953 Comp., § 36-1-23, enacted by Laws 


1968, ch. 62, § 25; 1985, ch. 145, § 9; 2009, ch. 54, § 5. 

The 2009 amendment, effective July 1, 2009, deleted 
the last sentence which provided that the magistrates 
shall ride circuit to San Jon. 


Temporary provisions. — Laws 2009, ch. 54, § 6 pro- | 


vided that the magistrate court clerk positions assigned 


to the magistrate courts shall not be decreased as a result 
of this act, but the administrative office of the courts shall 
reassign positions from the eliminated division in the Lea 
district to other magistrate courts. The administrative of- 
fice of the courts shall reassign other resources, including 
furniture, equipment and supplies, to other magistrate 
courts as needed. 


35-1-24. Magistrate court; Rio Arriba district. 


There shall be two magistrates in Rio Arriba magistrate district, divisions 1 and 2 operating as 
a single court in Espanola. The magistrates shall rotate riding circuit to Chama as needed. 


History: 1953 Comp., § 36-1-24, enacted by Laws 
1968, ch. 62, § 26; 1985, ch. 145, § 10; 1993, ch. 345, § 1. 
The 1993 amendment, effective June 18, 1993, sub- 
stituted "divisions 1 and 2 operating as a single court in 


Espanola" for "division 1 in Chama and division 2 in Ks- 
panola" in the first sentence and rewrote the second sen- 
tence. ; ' 


35-1-25. Magistrate court; Roosevelt district. 


There shall be one magistrate in Roosevelt magistrate district with a court in Portales. 


History: 1953 Comp., § 36-1-25, enacted by Laws 


1968, ch. 62, § 27.) 


35-1-26. Magistrate court; Sandoval district. 


There shall be three magistrates in aes ee ees district, divisions 1 and 3 in Bernalillo 


and division 2 in Cuba. 


History: 1953 Comp., § 36-1-26, enacted by Laws 
1968, ch. 62, § 28; 2005, ch. 284, § 6. 

The 2005 amendment, effective July 1, 2006, in- 
creased the number of magistrates from two to three and 
provided that division 3 shall be in Bernalillo. 

Temporary provision. — Laws 2005, ch. 284, § 10 pro- 
vided that the offices of magistrate in San Juan division 


5, Sandoval division 3 and Santa Fe division 4 shall be 
filled by appointment by the governor to begin serving on 
July 1, 2005, The appointed magistrates shall serve until 
succeeded by magistrates elected at the general election 
in 2006. The first full term of office of the elected magis- 
trates shall begin on RES. 1, 2007. 


35-1-27. Magistrate court; San Juan district election division precincts. 


A. There shall be six magistrate divisions in San Juan magistrate district, each division hav- 
ing its own magistrate. Divisions 1, 4 and 6 shall operate as a single court in Aztec and divisions 2, 
3 and 5 shall operate as a single court in Farmington. 

B. Magistrate judges shall not be elected at large from the district, but shall be elected by the 
voters of the division for which the magistrate sits. Magistrate judges may reside anywhere within 
the magistrate district and shall have district-wide jurisdiction. The composition of the divisions 


for elections purposes is: 


(1) division 1 is composed of San Juan cout ee 41, 48, ae 57, 58, 60 a 67 


and 72; 


(2) division 2 is composed of San Juan ene aicruen 1 te aged, 21, 23, 24 and 50; 
(3) division 8 is composed of San Juan county precincts 28, 31, 32, 38 through 40, 42 


through 44, 46, 47, 49 and 59; 


(4) danekba 4 is composed of San Juan county precincts 8 through 19, 52, 53, 71 and 77; 
(5) division 5 is composed of San Juan county precincts 22, 25 through 27, 29, 30, 33 


through 37, 45 and 51; and 
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(6) division 6 is composed of San Juan county precincts 54, 56, 68 through 70 and 73 


through 76. 


History: 1953 Comp., § 36-1-27, enacted by Laws 
1968, ch. 62, § 29; 1982, ch. 101, § 3; 1999 (1st S.S.), ch. 


4, § 3; 2000, ch. 99, § 2; 2001 (1st S.S.), ch. 2, § 1; 2005, 


ch. 284, § 7; 2007, ch. 140, § 4; 2018, ch. 89, § 1. 
Compiler's notes. — In Tsosie v, King, No. CIV 
91-0905-M, in paragraph 7 of an order dated January 7, 
1993, the United States District Court for the District of 
New Mexico provides that for magistrate elections in San 
Juan County after 1992, San Juan County will be divided 
into three election divisions, with at least one division 
containing a voting age population that is at least 70% 
Native American. One magistrate judge shall be elected 
by the qualified, registered electors in each division, but 
the magistrate judges will not have to reside in the di- 
vision from which they are elected. Magistrate judges 
elected from these election divisions will continue to have 
county-wide jurisdiction as provided under current law 
and practice. The order further provides that enactment 
by the New Mexico Legislature during its 1993 session 
and approval by the Governor of legislation creating the 
electoral divisions and otherwise consistent with the pro- 
visions of paragraph 7 shall meet the requirements of that 
paragraph. See 2000 amendment of this section. 


By order dated December 23, 1993, the United States 


District Court for the District of New Mexico provides for 
final dismissal of Tsosie v. King, No. 91-0905-M. The order 
further provides in paragraph 2 that since the New Mexico 
Legislature did not enact legislation during its 1993 ses- 
sion sufficient to meet the requirements of paragraph 7 of 
the January 7, 1993 Settlement Agreement and Order, the 
electoral divisions are created as follows: electoral division 1 
consists of precincts numbered 29, 30, 41, 42, 46, 56, 60-74, 
78-80, 82, and 83; electoral division 2 consists of precincts 
numbered 1-14, 16-19, 75-77, and 81; and electoral division 
3 consists of precincts numbered 15, 20-28, 31, 32, 43-45, 51- 
55, 57 and 58. See 2000 amendment of this section, 


The 2013 amendment, effective June 14, 2018): re- 


numbered precincts to coincide with current precinct 
numbers; redistricted magistrate divisions;in Subsection 
B, in Paragraph (1), after "precincts", deleted "41, 46, 47, 
60 through 67, 69, and 72" and added "41, 48, 55, 57, 58, 60 
through 67 and 72"; in Paragraph (2), deleted "1 through 
4, 8, through 14, 19 and 82" and added "1 through 7, 20, 
21, 23, 24 and 50"; in Paragraph (3), deleted 20, 22 through 
25, 27, 28, 30, 40, 42 through 44 and 49" and added "28, 
31, 32, 38 through 40, 42 through 44, 46, 47, 49 and 59"; in 
Paragraph (4), deleted "5 through 7, 15, 16, 58, 57, 71, 79; 


81 and 83 through 86" and added "8 through 19 , 52, 53, 
71 and 77"; in Paragraph (5), deleted "18, 21, 26, 29, 31, 45, 
51,52, and 54" and added "22, 25. through 27, 29, 30; 33 
through 37, 45 and 51"; and in Paragraph (6), deleted "55, 
56, 58, 59,68, 70 and 73 through 76" and added "54, 56, 68 
through 70 and 73 through 76". 

The 2007 amendment, effective July 1, 2007, in- 
creased the number of magistrate divisions in the San 
Juan magistrate district from five to six, requires division 
6 to operate in Aztec, and changed the precincts in each 
division. 

Temporary provisions. — Laws 2007, ch. 140, § 6 pro- 
vided that the office of magistrate in San Juan division 
6 shall be filled by appointment by the governor to begin 
serving on July 1, 2007. The appointed magistrate shall 
serve until succeeded by a magistrate elected at.a general 
election in 2008. The first full term of office of the elected 
magistrate shall begin on January 1, 2009. 

The 2005 amendment, effective July 1; 2005, in Sub- 
section A, increased the number of magistrate divisions 
from four to five and provided that division 5 shall be in 
Farmington; in Subsections B(1) through (5), changed 
the precincts for division 1 from 47,59 through 70 and 


72 through 76 to 60 through 69 and 72 through 76; for 


division 2 from 2 through 2, 8 through 14, 18, 28 through 
31 and 82 to 2 through 4, 8 through 14, 18, 19 and 82; for 
division 3 from 20 through 27, 40 through 46, 49, 51, 52 
and 54 to 20, 22 through 25, 27, 30, 40 through 44, 46, 47 
and 49; for division 4 from 1, 5 through.7, 15, 16, 19, 53, 55 
through 58, 71, 79, 81 and 83 through 86 to 1, 5 through 
7, 15, 16, 53, 57, 58, 71, 79, 81 and 83 through 86; and for 
division 5, 21, 26, 28, 29, 31, 45, 51, 52, 54 through 56, 59 
and 70. 

The 2001 (1st S.S.) amendment, effective October 3, 
2001, rewrote Paragraphs B(1) through B(4), redefining 
the composition of the four magistrate divisions. 

The: 2000 amendment, effective March 7, 2000;:in- 
serted "election division precincts" in the section heading; 


designated the former provisions of the section as Subsec- 


tion A; in Subsection A, substituted "magistrate divisions" 


for "magistrates", inserted "each division having its own 


magistrate” in the first sentence and substituted "shall 
operate" for "operating" twice in the second sentence; and 
added Subsection B. 

The 1999 amendment, effective May 21, 1999, substi- 
tuted "four magistrates" for "three magistrates" and "divi- 
sions 1 and 4 operating as a single court" for "division 1", 


35-1-28. Magistrate court; San Miguel district. 


There shall be two magistrates in San Miguel magistrate district, divisions 1 and 2 SneTARE as 


a single court in Las Vegas. 


History: 1953 Comp., § 36-1-28, enacted by he 
1968, ch. 62, § 30; 1985, ch. 145, $11. 


35-1-29. Magistrate court; Santa Fe district. 


There shall be four magistrates in the Santa Fe magistrate district, divisions 1, 2, 3 and 4 op- 
erating as a single court in Santa Fe; however, one magistrate shall ride circuit. to Pofdaque on a 


regularly scheduled basis. 


History: 1953 Comp., § 36-1-29, enacted by Laws 
1968, ch. 62, § 31; 1969, ch. 231, § 1; 1985, ch. 145, § 12; 
2005, ch. 284, § 8. 


The 2005 amendment, effective July 1, 2005, in- 
creased the number for magistrates from three to four and 
provided that division 4 shall be in Santa Fe. 
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35-1-30 


Temporary provision. — Laws 2005, ch, 284, § 10 
provided that the offices of magistrate in San Juan divi- 
sion 5, Sandoval division 3 and Santa Fe division 4 shall 
be filled by appointment by the governor to begin serving 


MAGISTRATE AND MUNICIPAL COURTS 


35-1-35 


on July 1, 2005. The appointed magistrates shall serve un- 
til succeeded by magistrates elected at the general elec- 
tion in 2006. The first full term of office of the elected mag- 
istrates shall begin on January 1, 2007. 


rg 


35-1-30. Magistrate court; Sierra district. 


There shall be one magistrate in Sierra magistrate district with a court in Truth or Conse- 


quences. 


History: 1953 Comp., § 36-1-30, enacted by Laws 
1968, ch. 62, § 32. 


35-1-31. Magistrate court; Socorro district. 


There shall be one magistrate in Socorro magistrate district with a court in Socorro. 


History: 1953 Comp., § 36-1-31, enacted by Laws 
1968, ch. 62, § 33. 


35-1-32. Magistrate court; Taos district. 


There shall be two magistrates in Taos magistrate district, divisions 1 and 2 operating as a 


single court:in Taos, 


History: 1953 Comp,, § 36-1-32, enacted by Laws 
1968, ch. 62, § 34; 1972, ch. 45,.§ 1; 1985, ch. 145, § 13; 
2017, ch. 8, § 2. 

The 2017 amendment, effective June 16, 2017, elimi- 
nated the magistrate circuit court in Questa, and deleted 


the last sentence of the section, which provided "The mag- 
istrates shall rotate riding circuit to Questa on a regularly 
scheduled basis.", 


35-1-33. Magistrate court; Torrance district. 


There shall be one magistrate in Torrance magistrate district whose principal court is in Mori- 
arty. The magistrate shall ride circuit to Estancia on a regularly scheduled basis. 


History: 1958 Comp,; § 36-1-33, enacted by Laws 
1968, ch. 62, § 35; 1972, ch. 45, § 2; 1985, ch. 145, § 14. 


35-1-34. Magistrate court; Union district. 


There shall be one magistrate in Union magistrate district with a:court in Clayton. 


History: 1953 Comp., § 36-1-34, enacted by Laws_ 


1968, ch. 62, § 36. 


35-1-35. Magistrate court; Valencia district. 


There shall be three magistrates in Valencia magistrate district, division 1 and division 3.in Los 


Lunas and division 2 in Belen. 


History: 1953 Comp., § 36-1-35, enacted by Laws 
1968, ch. 62, § 37; 1972, ch. 45, § 3; 1982, ch. 101, § 4; 
1992, ch. 30, § 1. 


The 1992 amendment, effective July 1, 1993, substi- 
tuted "three magistrates" for "two magistrates" and "divi- 
sion 3 in Los Lunas" for "division 2 in Los Lunas". 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


35-1-36 


35-1-36. Repealed. 


Repeals. — Laws 1981, ch. 266, § 6, repealed 35-1- 
36 NMSA 1978, as enacted by Laws 1968, ch. 62, § 38, 


35-1-36.1. Magistrate court; compens 


A. All magistrates shall be full-time. 


MAGISTRATE COURT; ESTABLISHMENT; DISTRICTS; ELECTION 


35-1-38 


relating to compensation for each specific magistrate dis- 
trict, effective January 1, 1983. 


0 


ation. 


B. A full-time magistrate is’defined as a magistrate who holds office hours a minimum of forty 
hours per week and who holds no other employment that may conflict with his full-time judicial duties. 


History: 1978 Comp., § 35-1-36.1, enacted by Laws 
1986, ch. 96, § 1; 1988, ch. 136, § 5; 1989, ch. 283, § 5; 
1990, ch. 115, § 5; 1998, ch. 278, § 3; 1994, ch. 74, § 1. 

Cross references. — For administrative office of the 
courts, see 34-9-1 NMSA 1978 et seq. 

The 1994 amendment, effective March 4, 1994, deleted 
Subsections C and D, defining half-time and quarter-time 
magistrate, and rewrote Subsection A, which formerly 
read: "All magistrates, except for Lea magistrate district 
division 4 and McKinley magistrate district division 3, 
shall be full-time magistrates. The Lea magistrate district 
division 4 magistrate shall serve one-quarter time and the 
McKinley magistrate district division 3 magistrate shall 
serve one-half time." ps 

The 1993 amendment, effective January 1, 1994, de- 
leted the former second sentence of Subsections B, C and 
D, which concerned the compensation of full-time mag- 
istrates, half-time magistrates, and quarter-time magis- 
trates, respectively. 

The 1990 amendment, effective July 6, 1990, in Sub- 
section B, increased the salary of full-time magistrates 
from $38,035 to $45,000; in Subsection C, increased the 
salary of half-time magistrates from $19,020 to $22,500; 
and deleted former Subsection E which read "The 


35-1-36.2. Repealed. 


Repeals. — Laws 1986, ch, 96, § 2 repealed 35-1- 
36.2 NMSA 1978, as enacted by Laws 1981, ch. 266, § 3, 


administrative office of the courts shall review the need 
for quarter-time and half-time magistrates and make rec- 
ommendations to the thirty-ninth legislature, second ses- 
sion". 

The 1989 amendment, effective at the beginning of 
the first full pay period of the seventy-ninth fiscal year, in 
Subsection B, substituted "thirty-eight thousand thirty- 
five dollars ($38,035)" for "thirty-one thousand sixty-eight 
dollars ($31,068)", and, in Subsection C, substituted "nine- 
teen thousand twenty dollars ($19,020)" for "fifteen thou- 
sand five hundred thirty-four dollars ($15,534)", 

The 1988 amendment, effective on the beginning 
of the first pay. period of the seventy-seventh fiscal 
year, substituted "thirty-one thousand sixty-eight dol- 
lars ($31,068)" for "twenty-nine thousand six hundred 
eighty-eight dollars ($29,688)" in the second sentence of 
Subsection B, substituted "fifteen thousand five hundred 
thirty-four dollars ($15,534)" for "fourteen thousand eight 
hundred forty-four dollars ($14,844)" in the second sen- 
tence of Subsection C, and substituted "eleven thousand 
six hundred fifty-one dollars ($11,651)" for "eleven thou- 
sand one hundred thirty-three dollars ($11,133)" in the 
second sentence of Subsection D. 


relating to category designations of magistrates courts, ef- 
fective January 1, 1987. 


35-1-37, Magistrate court; presiding magistrate. 


In magistrate districts where two or more divisions operate as a single court, the chief district 
judge shall designate the magistrate of one of the divisions as "presiding magistrate" to perform 
administrative duties prescribed by the supreme court. 


History: 1953 Comp., § 36-1-37, enacted by Laws 
1968, ch. 62, § 39; 1999, ch. 95, § 1; 2021, ch. 95, § 1. 

The 2021 amendment, effective June 18, 2021, trans- 
ferred duties of the administrative office of the courts 
to individual judicial districts; and after "single court, 
the", changed "director of the administrative office of 


the courts" to "chief district judge", after "prescribed by", 
deleted "regulation of', and after the next occurrence of 
"the", changed "administrative office" to "supreme court". 

The 1999 amendment, effective July 1, 1999, pur- 
ported to amend this section but made no change. 


35-1-38. Magistrate court; justices of the peace abolished; transfer. 


The office of justice of the peace is abolished. All jurisdiction, powers and duties conferred by law 
upon justices of the peace are transferred to the magistrate court. Whenever the term "justice of 
the peace" may be used in the laws, it shall be construed to refer to the magistrate court. 


History: 1953 Comp., § 36-1-38, enacted by Laws 
1968, ch. 62, § 40. 


Cross references. — For establishment of magistrate 
court, see N.M. Const., art. VI, § 26, and 35-1-1 NMSA 
1978. 
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For abolition of justice of the peace, see N.M. Const., art. Magistrate court jurisdiction affected by trans- 
VI, § 31. ferred laws. — The jurisdiction and powers of a magis- 
ary trate's court are governed by the laws relating to justices 

ANNOTATIONS of the peace except as they have been later changed./1969 


Op. Att'y Gen. No. 69-91. 
Jurisdiction affected by transferred cases. — Re- 
course must, be had to decisions in New Mexico courts 


Effect in criminal cases. — The transfer provision of. 
this section does not grant a magistrate the authority to 
set aside its judgment in a criminal case. State v. Vega, 


1977-NMCA-107, 91 N.M. 22, 569 P.2d 948, overruled on setting forth the powers of justices ‘of the peace which 
other grounds by State v. Tollardo, 1982-NMCA-156, 99 now apply equally to magistrates. 1969 Op. Att'y Gen. 
N.M. 115, 654 P.2d 568. No. 69-91. 


Effect on practice of law by laymen. — Under this 
section a layman would be allowed to practice law in mag- 
istrate courts to whatever extent he could formerly prac- 


Lay practice must be continual. — Where the prac- 
tice is not occasional and non-reoccurring, but is contin- 
ual, the New Mexico supreme court will not permit the 
practice of law by unlicensed magistrate courts' lawyers tice in the justice of the peace courts. 1969 oe Att'y Gen. 


who are unfettered by the strictures which apply to the No, 69-12. , 
rest of the legal profession. State ex rel. Norvell v. Credit Am, Jur. 2d, A.L.R. and C.J.S; references. - take Am. 


; 3. C087. 85 N.M. Jur, 2d Justice of the Peace '§ 6... 
BO cian aaa tPale epi 4 i 51 CJ.8. Justices of the Peace §§ 1, 4, 26 to 52, 


35-1-39. Deleted. 


Compiler's notes. — This section, as enacted by Laws of votes cast in the referendum conducted pursuant to 4- 
1995, ch. 85, § 18, relating to the magistrate court in the 1A-15 NMSA 1978 was for the creation and operation of 
new county created by Chapter 4, Article 1A NMSA 1978, the new county; that referendum was defeated at the gen- 
was deleted by the compiler in 1996. Section 20 of Laws eral election held November 5, 1996, by a vote of 2,224 for 
1995, ch. 85 provided that the act shall be effective upon and 9,055 against. For provisions of former section, see the 
certification by the state canvassing board that a majority 1994 NMSA 1978 on NMOneSource.com. 


ARTICLE 2 
Magistrate Court; Qualification ane 


Sec, Sec. 

35-2-1. Qualification; personal qualifications. 35-2-5. Qualification; failure to qualify. 

35-2-2. Qualification; vacancies. 35-2-6. Appointment as special master, arbitrator. or 

35-2-3. Qualification; certificate of magistrate qualifica- magistrate judge pro tempore; tet gia) 9 
tion. tion, 

35-2-4, Qualification; continuing in office; mandatory 35-2-7. Magistrate courts; authority to conduct a ‘media- 
training program. . tion program; training. 


35-2-1. Qualification; personal qualifications. 


A. Each magistrate shall be a qualified elector of, and reside in, the magistrate district ‘a 
which the magistrate is elected or appointed. 

B. No person is eligible for election or appointment to the office of magistrate unless the person 
has graduated from high school or has attained the equivalent of a high school education as indi- 
cated by possession of a high school equivalency credential issued by the public education depart- 
ment based upon the record made on the high school equivalency credential test: 

C. In magistrate districts with a population of more than two hundred thousand persons in the 
last federal decennial census, no person is eligible for election to the office of magistrate unless the 
person: 

(1) isamember of the bar of this state and licensed to practice law in this state; or 
(2) holds the office of magistrate in that district when the federal decennial census is pub- 
lished, as long as there is no break in service. 

D. In magistrate districts with a population of more than two fanien thousand persons 
in the last federal decennial census, no person is eligible for appointment to the office of mag-’ 
istrate unless the person is a member of the bar of this state and Heensed to raat law in 
this state. 

EK. A person holding the office of magistrate shall not Ses in the iver peacuce of ne dire 
ing tenure in office. 
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History: 1953 Comp., § 36-2-1, enacted by Laws 
1968, ch. 62, § 41; 1979, ch. 7, § 1; 2013, ch. 26, § 1; 2015, 
ch. 122, § 19. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-2-1, 1953 Comp., relating to the declaration of justices 
of the peace, effective January 1, 1969. 

The 2015 amendment, effective July 1, 2015, replaced 
“certificate of equivalency" and "general education devel- 
opment" with "high school equivalency credential" in the 
provision relating to qualifications for a magistrate; and 
in Subsection B, after "possession of a", deleted "certificate 
of" and added “high school", after "equivalency", added 
"credential", and after "upon the record made on the", de- 
leted "general education development" and added "high 
school equivalency credential". 

The 2013 amendment, effective July 1, 2013, per- 
mitted magistrates in districts with a population of 
more than two hundred thousand persons to be elected 
if there is no break in service; provided that only mem- 
bers of the bar who are licensed to practice law in New 
Mexico may be appointed magistrate in districts with a 
population of more than two hundred thousand persons; 
prohibited magistrates from engaging in the private 
practice of law; in Subsection C, in the first sentence, 
after "eligible for election", deleted "or appointment"; 
in Paragraph (1) of Subsection C, after "practice of law 
in this state", deleted "but he shall not engage in the 


35-2-2. Qualification; vacancies. 


private practice of law during his tenure in office" and 
added "or"; added Paragraph (2) of Subsection C; and 
added Subsections D and E, 


ANNOTATIONS 


Constitutionality where high school education 
equivalency required, — The requirement that magis- 
trates have the equivalent of a high school education does 
not violate N.M. Const., art. VII, § 2; because N.M. Const., 
art. VI, § 26, gives the legislature the power to prescribe 
qualifications for magistrate court judges. 1969 Op. Att'y 
Gen. No. 69-08. 

Constitutionality of lawyer requirement. — The 
requirement that magistrates in magistrate districts hav- 
ing a population of 100,000 (now 200,000) persons or more 
be lawyers is a reasonable legislative classification and 
does not violate N.M. Const., art, II, § 18, or N.M. Const., 
art. IV, § 24. 1969 Op. Att'y Gen. No. 69-08. 

Law reviews. — For article, "Disorder in the 
People's Court: Rethinking the Role,.of Non-Lawyer 
Judges in Limited Jurisdiction Court", see 29 N.M.L. 
Rev. 119 (1999). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur, 2d Justices of the Peace § 7 et seq. 

51C.J.S. Justices of the Peace §§ 5 to 7. 


The governor shall fill vacancies in the office of magistrate by appointment of persons who pos- 
sess the personal qualifications established by law to serve until the next general election. 


History: 1953 Comp., § 36-2-2, enacted by Laws 
1968, ch. 62, § 42. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-2-2, 1953 Comp., relating to administration of oaths 
and affidavits of justices, effective January 1, 1969, 


ANNOTATIONS | 


Am, Jur, 2d, A.L.R. and C.J.S, references. — 51 
C.J.S. Justices of the Peace §8§ 4, 6, 8, 


35-2-3. Qualification; certificate of magistrate qualification. 


A. Within fifteen days after each general election, the administrative office of the courts shall 
notify each apparently successful candidate for the office of magistrate of the requirements for 
qualification. Within thirty days after election or appointment, each apparently successful candi- 
date and each appointee shall file with the administrative office of the courts an application for 
certificate of magistrate qualification. The application shall be in a form prescribed by the admin- 
istrative office of the courts and shall include: 

(1) the oath of office prescribed by the constitution for public oiicers subscribed to by the 
applicant; 

(2) the applicant's certificate of election or appointment; and 

(3) evidence of the applicant's possession of personal qualifications required by law. 

B. Each applicant for a certificate of magistrate qualification who has not previously held such 
a certificate shall attend a qualification training program conducted by the administrative office of 
the courts as a prerequisite to the issuance of the applicant's first certificate. The administrative 
office of the courts shall prescribe the content of the qualification training program so as to inform 
applicants with reference to judicial powers and duties. 

C. Upon approval of the application and, when required, upon the applicant' s attendance at a 
qualification training program, the administrative office of the courts shall certify the applicant's 
initial qualification in accordance with the requirements of law by issuing to the applicant a "cer- 
tificate of magistrate qualification". Each magistrate shall post the certificate in a conspicuous 
place in the magistrate's courtroom. 
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D.  Ifnot sooner suspended or revoked as provided by law, each certificate of magistrate qualifi- 
cation automatically expires at the end of the term to which the magistrate is elected or appointed 
or when the magistrate's successor in office is qualified, whichever is later. 

E. Any magistrate who fails to complete thé requirements for initial qualification within forty: 
five days of election or appointment shall be held to have resigned the magistrate's office. The chief 
district judge shall certify the existence of any magistrate vacancy to the Bevernor and notify the 
administrative office of the courts. y five . 


History: 1953 Comp., § 36-2-8, enacted by Laws "resigned", deleted "his" and added "the magistrate's", 


1968, ch. 62, § 43; 2021, ch. 95, § 2. after "office", deleted "and the administrative office" and 
Repeals: : — Laws 1968; ch. 62, § 171, repealed former added "The chief district judge", after existence of", de- 
36-2-3, 1953 Comp., relating to jurisdictional amount in leted “the" and added "any magistrate", and after "gov- 
civil matters, effective January 1,1969, ~ ernor", added "and notify the administrative office of the 
Cross references. — For constitutional oath of office, courts". 
see N.M. Const., art. XX, $ 1. 
The 2021 amendment, effective June 18, 2021, trans- ‘ANNOTATIONS 
ferred duties of the administrative office of the courts Am. Jur. 2d, ALR. ahd: C.JiSereferencess<é 47 Am. 
to individual judicial districts; in Subsection E, after Jur, 2d Justices of the Peace § 9. 


35-2-4, Qualification; continuing in office; mandatory training program. 


A. As a qualification for continuing in office, each magistrate shall attend at least one mag- 
istrate training program each year unless excused in writing by the chief justice of the supreme 
court for good cause shown. 

B. The administrative office of the courts shall prescribe and conduct annual magistrate train- 
ing programs designed to inform magistrates with reference to judicial powers and duties and to 
improve the administration of justice, and shall notify each magistrate of times and places desig- 
nated for such training programs each year. All officers, agencies and institutions of the state shall 
cooperate and assist with magistrate training programs upon request of the administrative office. 

C. Any magistrate who fails to attend and remain present through all proceedings of at least 
one magistrate training program during any calendar year without being excused as provided in 
Subsection A shall be held to have resigned his office, and the administrative office shall revoke 
his certificate of magistrate qualification and certify the existence of the vacancy to the governor. 

D. Magistrates shall be reimbursed per diem and mileage for one round trip to attend one 
magistrate training program each year. Per diem and mileage shall be paid as provided in the Per 
Diem and Mileage Act [10-8-1 NMSA 1978]. 


History: 1953 Comp., § 86-2-4, enacted by Laws D ANNOTATIONS 


1968, ch. 62, § 44; 1971, ch. 7, § 3. 

Repeals. — Laws 1968, ch, 62, § 171, repealed 36-2-4, Am, Jur. 2d, A.L.R. and CJ.S, references. — 51 
1953 Comp., relating to titles to land, effective J anuary 1, CJS. Justices of the Peace Mi 15. 
1969: 


35-2-5. Qualification; failure to qualify. 


A. Any judicial act is void if performed by a magistrate prior to the issuance to him of a certifi- 
cate of magistrate qualification or during any period of suspension or revocation of the certificate, 
and the magistrate is personally liable for any damages resulting from such act. 

B. No compensation shall be paid to any magistrate for any period of time during which he did 
not hold a valid certificate of magistrate qualification. 


History: 1953 Comp., § 36-2-5, enacted by Laws Repeals. — Laws 1968, ch. 62, § 171, repealed former 
1968, ch. 62, § 45. » 36-2-5, 19538. Comp., relating to jurisdiction over misde- 
: meanors, effective January 1, 1969, 
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35-2-6. Appointment as special master, arbitrator or magistrate judge 
pro tempore; compensation. 


A. Achief district court judge may appoint a retired magistrate judge, with the retired judge's 
consent, to serve as a magistrate judge pro tempore, subject to the money available to the judge 
pro tempore fund. . 

B. The retired magistrate janice shall be: 

(1) compensated for his services in an amount equal to Pts hourly salary paid to magic. 
trate judges; and » 

(2) reimbursed for his expenses in-accordance with fins provisions of the Per Diem and 
Mileage Act [10-8-1 through 10-8-8 NMSA 1978] that apply to. nonsalaried public officers. 


History: Laws 1997, ch. 114, § 1; 2001, ch. 71, § 1. . "compensated for his services as provided for nonsalaried 
The 2001 amendment, eHicgans duly 1, 2001, inserted public officers in the Per Diem and Mileage Act" following 
"compensation" in the section heading; inserted the Sub- . "shall be" and inserted Paragraphs (1) and (2). 


section A and B designations; in: Subsection B, deleted 


35-2-7. Magistrate courts; authority to conduct a mediation program; 
training. 


A. If approved by the administrative office of the courts pursuant to Subsection B of this sec- 
tion, a probate judge shall have authority to conduct mediation programs in a magistrate court. 

B. The director of the administrative office of the courts may approve a probate judge to exer- 
cise the authority conferred in Subsection A of this section if the judicial district for the county in 
which the magistrate court is located has certified that the probate judge is qualified, by training 
or experience, to conduct the mediation program. 

C. The supreme court shall enact rules necessary . for the implementation of this section. 


History: Laws 1999, ch. 110, § 1. art. IV, §23, was effective June 18, 1999, 90 days after 
Effective dates: — Laws 1999, ch. 110 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., Cross references, — For authorization for appoint- 
ment of probate judges, see 34-7-1 NMSA 1978, 
ARTICLE 3 
Magistrate Court; Jurisdiction 
Sec, Sec. 
35-3-1. Jurisdiction; administration of oaths, — 35-3-6, Jurisdiction; territorial limits. 
35-3-2, Authority; marriages. ; 35-8-7. Jurisdiction; disqualification of magistrate. 
35-3-3,. Jurisdiction; civil actions, 35-3-8. Jurisdiction; recusal. 
35-3-4, Jurisdiction; criminal actions. 35-3-9, Jurisdiction; contempt. 
35-3-5. Jurisdiction; venue of actions. ‘ 35-38-10. Jurisdiction; failure to exercise; unlawful exer- 


cise; remedy. 


35-3-1. Jurisdiction; administration of oaths. 


Magistrates may administer oaths and affirmations and take acknowledgments of instruments 
in writing, but shall charge no fee therefor. Magistrates may acquire appropriate seals for this 


purpose. 


History: 1953 Comp., § 36-3- 1, enacted Bb Laws Cross references, — For either to take acknowl- 
1968, ch. 62, § 46. edgments, see 14-14-38 NMSA 1978. 
Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-3-1, 1953 Comp., relating to venue in civil suits, and ANNOTATIONS 
disqualification of justice for interest or relationship, ef- Am, Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
fective January 1, 1969. , Jur. 2d Acknowledgments §§ 4, 87; 47 Am. Jur. 2d Justices 
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of the Peace § 17; 58. Am. Jur,.2d Oaths and Affirmations = . 1A C.J.S, Acknowledgments § 33; 51 C.J.S. Justices of 
§§ 11, 14, 15,117. the Peace §§ 7, 26, 41; 67 C.J.S. Oaths § 5. 


35-3-2. Authority; marriages. 


Magistrates may solemnize the contract of matrimony throughout the state but shall charge no 
fee for it. 


History: 1953 Comp., § 36-3-2, enacted by Laws ANNOTATIONS 


1968, ch. 62, § 47; 1989, ch. 160, § 1. Pl h d perk j 
Repeals. — Laws 1968, ch. 62, § 171, repeals former 36- ace where judge may perform marriage cere- 


3-2, 1953 Comp., relating to jurisdiction where evasion of’ mony, — Except for probate and municipal judges, judges 
suit by defendant, effective January 1, 1969. and justices may solemnize marriages anywhere in New 


The 1989 amendment, effective June 16, 1989, substi- Mexico. 1991 Op. Att'y Gen. No. 91-09. 
tuted "Authority" for "Jurisdiction" in the catchline, and Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. 


: ‘ W : Nf Jur. 2d Marriage § 40. 
per tet pees Bha lenevage Shaman PRIM PD APP Validity of marriage as affected by lack of legal author- 


ity of person solemnizing it, 13 A.L.R.4th 1323. 
51 C.J.S. Justices of the Peace § 16; 55 C.J.S. Marriage 
§ 29. 


35-3-3. Jurisdiction; civil actions. 


A. Magistrates have jurisdiction in civil actions in which the debt or sum claimed does not ex- 
ceed ten thousand dollars ($10,000), exclusive of interest and costs. 
B. Except as provided in Subsection C of this section, civil jurisdiction extends to actions in 
contract, quasi-contract and tort and where expressly conferred by law. 
C, A magistrate has no jurisdiction in a civil action: 
(1) for malicious prosecution, libel or slander; 
(2) against public officers for misconduct in office; 
(8) for specific performance of contracts for the sale of real property; 
(4) in which the title or boundaries of land may bein dispute or drawn into question; 
(5) affecting domestic relations, including divorce, annulment or separation or custody, 
support, guardianship, adoption or dependency of children; 
(6) to grant writs of injunction, habeas corpus or extraordinary writs; or 
(7) where jurisdiction is vested exclusively in another court. 


History: 1953 Comp., § 36-3-3, enacted by Laws or boundaries of land are in dispute. Tapia v. Martinez, 
1968, ch. 62, § 48; 1973, ch. 206, § 1; 1989, ch, 65, § 1; 1888-NMSC-002, 4 N.M. (Gild.) 329, 16 P. 272. 
1999, ch. 104, § 2; 2001, ch. 77, § 2. Exception to bar of jurisdiction. — Where the title 
Repeals. — Laws 1968, ch. 62, § 171, repealed former to real estate is drawn in question indirectly or inciden- 
36-3-8, 1953 Comp., relating to venue in civil suits, effec- tally, statutory and constitutional provisions are not vio- 
tive January 1, 1969. lated. Brown v. Bigham, 1958-NMSC-110, 65 N.M. 45, 331 
Cross references, — For jurisdiction of magistrate P.2d 1106. 
court, see Rule 2-201B NMRA. Test of exception. — Where the statute gives a jus- 
The 2001 amendment, effective July 1, 2001, substi- tice of the peace (now magistrate) jurisdiction, courts are 
tuted "ten thousand dollars ($10,000)" for "seven thou- powerless to impose limitations on such jurisdiction by 
sand five hundred dollars ($7,500)" in Subsection A. construction. The fact that title to land may be inciden- 
The 1999 amendment, effective July 1, 1999, substi- tally involved does not oust a justice of the peace (now 
tuted "seven thousand five hundred dollars ($7,500)" for magistrate) of jurisdiction. Unless otherwise provided by 
"five thousand dollars ($5,000)" in Subsection A. statute, the test as to whether title is so directly involved 
The 1989 amendment, effective June 16,1989, substi- as to deprive a justice of the peace (now magistrate) of 
tuted "five thousand dollars ($5,000)" for "two thousand jurisdiction is whether the issues to be litigated demand a 
dollars ($2,000)" in Subsection A, and inserted "ofthissec- judgment affecting title, Where the issues demand a judg- 
tion" in Subsection B. ment for the recovery of money only, title is not directly 
involved. State v, Brown, 1963-NMSC-127, 72 N.M. 274, 
Some of the following annotations are taken from Effect on garnishment of rent. — Question of title to 
cases and opinions decided and rendered under former land raised only indirectly does not divest justice of peace 
laste: . (now magistrate) of jurisdiction. In garnishment proceed- 
No jurisdiction where land title or boundary dis- ing in which debtor's wife claimed the money deposited 
pute. — Justices of the peace (now magistrates) have in garnishee bank as her own as the rent of her property, 
no jurisdiction of any matter in controversy when title the title to land was not involved. Wood Garage v. Jasper, 


1937-NMSC-019, 41 N.M. 289, 67 P.2d 1000. 
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Garnishment in district and magistrate courts. imposed exceeds the jurisdictional limits of the authority 
— Since garnishment is both a special proceeding, and a of a magistrate, the court thereby loses jurisdiction to try 
remedial writ, ancillary to the main action, district courts the person accused. To do otherwise would be to lessen the 
have jurisdiction to issue writs of garnishment in the ex- penalties which the legislature has deemed assessable for 
ercise of their jurisdiction in the main action only to the the named offense. 1959-60 Op. Att'y Gen. No. 60-188. 
extent that jurisdiction over such special proceedings Magistrate's monetary jurisdiction limits restitu- 
as garnishment is conferred by law. Therefore, a district tion. — The amount of compelled or agreed restitution in 
court does not have jurisdiction to issue a writ of gar- cases involving the Criminal Code or the Motor Vehicle 
nishment where the amount in question is not in excess Code is limited by the magistrate's monetary jurisdiction. 
of the jurisdictional amount of magistrate courts hav- 1979 Op. Att'y Gen: No. 79-18. 
ing venue within the county. Postal Fin. Co. v. Sisneros, Law reviews. — For article, "Attachment in New Mex- 
1973-NMSC-029, 84 N.M. 724, 507 P.2d 785. ico - Part II," see 2 Nat. Resources J. 75 (1962). 

Injunction. — Metropolitan Court has jurisdiction For article, "Habeas Corpus in New Mexico," see 11 
under the Mobile Home Park Act to issue injunctions. N.M.L. Rev. 291 (1981). 

Martinez v. Sedillo, 2005-NMCA-029, 187 N.M. 108, Am. Jur. 2d, A.L.R. and C.J.S, references, — 47 Am. 
107 P.3d 543. Jur. 2d Justices of the Peace § 17 et seq. 

Jurisdiction on Sundays. — Judicial proceedings When title to real property deemed involved within :con- 
other than purely formal acts are void if performed templation of statute providing that justice of the peace 
on Sunday. Thus, misdemeanor cases cannot be tried, (now magistrate) shall not have jurisdiction of ‘matters 
nor fines imposed, on Sunday. 1961-62 Op. Att'y Gen, relating to title'to land, 115 A.L.R: 604. 

No. 61-05. Small claims: jurisdictional limits as binding on appel- 

Effect on jurisdiction where penalty exceeds late court, 67 A.L.R.4th 1117. 


limit. — Where the maximum penalty which may be 51 C.J.S. Justices of the Peace §§ 1, 26 to 52. 


35-3-4. Jurisdiction; criminal actions. 


A. Magistrates have jurisdiction in, all cases of misdemeanors and petty misdemeanors, in- 
cluding offenses and complaints under ordinances of a county. Magistrates also have jurisdiction 
in any other criminal action where jurisdiction is specifically granted by law, and they may hold 
preliminary examinations in any criminal action where authorized by law. 

B. Magistrates have jurisdiction over all offenses:and complaints under ordinances of a munic- 
ipality and may issue subpoenas and warrants and punish for contempt if that municipality has 
adopted an effective ordinance to provide for magistrate jurisdiction over municipal ordinances 
pursuant to the provisions of Subsection B of Section 35-14-1 NMSA 1978. 

C. In any criminal action in the magistrate court which is beyond the jurisdiction of the mag- 
istrate court, the magistrate may commit to jail, discharge or recognize the defendant to appear 
before the district court as provided by law. Whenever the defendant is bound over to the district 
court, the magistrate shall forthwith deliver to the clerk of the district court a transcript of all 
proceedings in the magistrate court in the action. 


History: 1953 Comp., § 36-3-4, enacted by Laws acquittal because the magistrate court has no jurisdiction 


1968, ch. 62, § 49; 1978, ch. 206, § 2; 1984, ch. 30, § 2; to try felony charges. Consequently, a subsequent indict- 
1985, ch. 59, § 1; 1985, ch. 147, § 1. ment is not barred even if the magistrate determines in 
Repeals. — Laws 1968, ch. 62, § 171, repealed former a preliminary hearing that there is no probable cause to 
36-3-4, 1953 Comp., relating to grounds for change of bind over for trial in the district court. Moreover, since the 
venue, effective January 1, 1969. magistrate court has no such jurisdiction, no double jeop- 
Cross references. — For sheriff's fees, see 4-41-16 ardy problem can arise. State v. Peavler, 1975-NMSC-035, 
NMSA 1978. 88 N.M. 125, 587 P.2d 1387. 
For jurisdiction for assault and battery upon revenue A magistrate court does not have jurisdiction to try felony 
bureau employees, see 7-1-75 NMSA 1978, charges on the merits, but does have jurisdiction to hold 
For jurisdiction under fish and game laws, see 17-2-9 preliminary hearings in any criminal action as authorized 
NMSA 1978. ' by law. McCormick v. Francoeur, 1983-NMSC-077, 100 N.M. 
For duties of enforcement officials in gambling prosecu- 560, 673 P.2d 1298; State v. De La O, 1985-NMCA-023, 102 
tions, see 30-19-2 NMSA 1978. N.M. 638, 698 P.2d 911. 
For transfer to district court because of insanity de- Jurisdiction over aggravated battery. — Magis- 
fense, see 31-9-1 NMSA 1978. ; trate courts have no trial jurisdiction over aggravated bat- 
tery, which is a third-degree felony, but do have authority 
ANNOTATIONS to conduct preliminary examinations upon charges there- 


for. State ex rel. Moreno v. Floyd, 1973-NMSC-117, 85 N.M. 
699, 516 P.2d 670. 
Jurisdiction under 66-8-102 NMSA 1978. — Sec- 


Delay in enforcing sentence. — Where the court de- 
layed enforcing defendant's sentence for thirteen months 
due to a mistake as to whether defendant was serving the ; :t Ye : 
sentence during and after an appeal, the court did not lose tion 66-8-102 NMSA 1978 is a valid, specific grant of 
jurisdiction to enforce the sentence. State v. Calabaza, concurrent jurisdiction to magistrates in cases involving 
2011-NMCA-053, 149 N.M. 612, 252 P.3d 836. driving while under the influence of intoxicating liquor or 

Jurisdiction in felony cases. — The dismissal of of drugs, when the same is a first offense. State v. Rue, 


a felony charge by a magistrate does not result in an 1963-NMSC-090, 72 N.M, 212, 382 P.2d 697. 
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No jurisdiction over misdemeanor charges tried 
with related felony. — Because the district court has 
original jurisdiction over all felony charges, when misde- 
meanor charges brought in a magistrate's court are linked 


to a felony charge arising out of the same transaction,“ 


the trial should be in the district court. State v. Muise, 
1985-NMCA-090, 103 N.M. 382, 707 P.2d 1192, overruled 
on other grounds by State v. Laguna, 1999-NMCA+152, 
128 N.M. 345, 992 P.2d 896. 

No jurisdiction as to ibufieipal ordinances. -— 
Magistrate courts are part of the judicial department of 
the state and their criminal jurisdiction does not spe- 
cifically refer to municipal ordinances. State v. Biswell, 
1971-NMCA-111, 83 N.M, 65, 488 P.2d 115, cert: denied, 
83 N.M. 57, 488 P.2d 107. 

No right to refuse second complaint after finding 
of no probable cause on first. — A magistrate, who 
has:previously heard evidence under an original criminal 
complaint and has found no probable:cause, does not have 
a discretionary right to refuse the filing of a second com- 
plaint. State v. De La O,:1985-NMCA-023, 102 N.M. 638, 
698 P.2d 911. 

Former Rule 17(b) [new 6- 506B NMRA], NMR. 
Crim. P. (Magis. Cts.) did not conflict with this sec- 
tion, by extending the dispositive powers of magistrates to 
cover felony charges. State v. Mann, 1980-NMSC-043, 94 
N.M. 276, 609 P.2d 723 (decided under prior law). 

Consent or waiver of jurisdiction not possible. 
— Where magistrate court is without subject-matter ju- 
risdiction, there is no possibility of waiver or consent to 
jurisdiction. State v. Lynch, 1971-NMCA-049, 82 N.M. 532, 
484 P.2d 374. 

A claim of a constitutional or a statutory viola- 


tion does not implicate a magistrate court's subject »>: 


matter jurisdiction. — Where defendant was charged in 
magistrate court with one misdemeanor traffic violation 


and three petty misdemeanor violations, and where, two’ 


days before trial, defendant requested copies of jury ques; 
tionnaires from the magistrate court clerk, who informed 


defendant that the magistrate court required a copying 


fee for copies of the jury questionnaires, and where, the 
day before trial, defendant filed a verified application for 
free process for indigency, along with a motion to continue 
his trial, and where, the next morning, with the jury panel 
already in the courtroom for jury selection, the magistrate 
court orally denied defendant's motion to continue, and 
where, following a jury trial, defendant was convicted on 
all four.counts, and where defendant appealed to the dis- 
trict court and filed a pretrial motion requesting appellate 
review of the magistrate court. clerk's refusal to provide 
him free copies of the jury questionnaires and of the mag- 
istrate court's denial of his motion to continue his trial, 
and where the district court denied defendant's pretrial 
motion and held a de novo jury trial, after which, defen- 
dant was again convicted on all four counts, and where, 
on appeal, defendant claimed that the magistrate court 
lost subject matter jurisdiction by proceeding to trial 
with an "anonymous" jury, defendant's claim is without 
merit because the legislature has. provided by. statute 
that magistrates have jurisdiction in all cases of misde- 
meanors and petty misdemeanors, and because the motor 
vehicle offenses. with which defendant was charged are 
misdemeanors and petty. misdemeanors, the magistrate 
court. had subject matter jurisdiction, and defendant's 
claim of procedural violations does not implicate the 


35-3-5. Jurisdiction; venue of actions. 


A. Venue of actions in the magistrate court lies: 


MAGISTRATE AND. MUNICIPAL COURTS 


85-3-5 


magistrate court's subject matter jurisdiction: Statevu. Lu- 
cero, 2022-NMCA-020, cert. denied. ff 

Consideration of jurisdiction not pisolded on 
appeal. — The failure of defendant to file an answer or 
plea in the justice of the peace court (now magistrate) or 
the district court does not preclude consideration on ap- 
peal where the issue raised by defendant: questions the 
sufficiency of the proof to establish a cause of action under 
the complaint. Henderson v. Gibbany, 1966-NMSC-172; 76 
N.M. 674, 417 P.2d 807 (decided under former law). 

. Jurisdiction over violations of municipal ordi- 
nances., — A municipal court does not have exclusive 
jurisdiction where driving while intoxicated or acts of do- 
mestic violence are alleged to have occurred within the 
city limits and to violate both state laws and municipal or- 
dinances and a municipal peace officer may refer criminal 
charges to any prosecutor at: any:level for evaluation and 
prosecution in municipal, magistrate, or district court. 
Nothing in the law binds an officer to file charges in mu- 
nicipal court where the charges stem from: activities that 
allegedly violate a municipal ordinance and a state law or 
a county ordinance. 2008 Op. Att'y.Gen. No. 08-06. 

Magistrate can compel: restitution. — The magis- 
trate may, as part of its sentencing power, order a Crimi- 
nal Code or Motor Vehicle Code violator to make restitu- 
tion. 1979 Op. Att'y Gen. No, 79-18, 

‘ Jurisdiction over juveniles. — Magistrate aati 
have no jurisdiction over juveniles under 18 years of age. 
1969 Op. Att'y Gen. No. 69-91. 

Jurisdiction on Sunday. —: Judicial proceedings 
other than purely formal acts are, void if performed on 
Sunday. Thus, misdemeanor cases cannot be tried, nor 
fines imposed, on Sunday. 1961-62 Op. Att'y Gen. No. 61- 
05 (opinion rendered under former law). © 

Jurisdiction over sentence modification, — Since 
a magistrate has no power to grant a new trial, he has 
no power to alter, change or suspend either the fine ora 
jail sentence after he has issued a jail commitment to the 
county sheriff even if defendant were less than 21 (now 
18) years of age. 1969 Op. Att'y Gen. No. 69-91. 

Jurisdiction for Motor Transportation Act vio- 
lations. — Section 35-3-4 NMSA 1978, prior to its 1973 
amendment, did not give magistrate courts jurisdiction to 
try cases arising out of violations of the Motor Transporta- 
tion Act (65-1-1 to 65-1-37, 65-3-1, 65-5-1 to 65-5-3, 66-6- 
2, 66-7-411 to 66-7-415 NMSA 1978). 1969 Op. Att'y Gen. 
No. 69-53. 

No jurisdiction where penalty exceeds statutory 
limits. — If the penalty for a misdemeanor set by, the 
legislature prescribes a fine or imprisonment or both and 
either the fine or penalty exceeds the statutory jurisdic- 
tional limits of magistrate's courts, these courts are with- 
out jurisdiction to try such a violation. This does not dis- 
turb the jurisdiction of misdemeanors specifically granted 
to magistrate's courts by the legislature, 1959-60 Op. Att'y 
Gen. No. 60-148. 

Maximum penalty determines jurisdiction, — 
Where the maximum penalty which may be imposed ex- 
ceeds the jurisdictional limits of the authority of a magis- 
trate, the court thereby loses jurisdiction to try the person 
accused. To do otherwise would be to lessen the penal- 
ties which the legislature has deemed assessable for the 
named offense. 1959-60 Op. Att'y Gen. No, 60-188. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Justices of the Peace § 35. 


(1) in civil-actions, in any magistrate district where the, plaintiff or defendant resides or 
may be found or where the cause of action arose; and 
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(2) in criminal actions, in the magistrate district where the crime is alleged to have been 
committed. 
B. The provisions of Section 35-3-6 or 35-3-7 NMSA 1978, supersede this section a ty sergea 
they become applicable. 


History: 1953 Comp., § 36-3-5, enacted by Laws Construction and effect of statutes providing for juris- 
1968, ch. 62, § 50. diction of criminal case in either county, where crime is 
Repeals. — Laws 1968, ch. 62, § 171, repealed former committed partly in one county and partly in another, 30 
36-3-5, 1953 Comp., relating to petition and affidavits for A.L.R.2d .1265, 73 A.L. R, 3d 907, 100 A.L.R.38d 1174, 11 

change of venue, effective January 1, 1969. ‘A.L.R.4th 704, 
ANNOTATIONS sheidee _ Hy Criminal Law § 178; 51 C:J.S. Justices of the 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 47 Am. 
Jur, 2d Justices of the Peace §§ 21, 74. 


35-3-6. Jurisdiction; territorial limits. 


A. The territorial jurisdiction of a magistrate is coextensive with the magistrate district in 
which the magistrate serves. A magistrate also has jurisdiction.in any, criminal action involving 
violation of a law relating to motor vehicles arising in a magistrate district adjoining at.any point 
that in which the magistrate serves and within magistrate trial jurisdiction; provided that. the 
defendant is entitled to a change of venue to the district where the cause of action arose if the de- 
fendant so moves at, or within fifteen days after, arraignment. 

B. A magistrate has jurisdiction to sit in any action arising. in any other magistrate district 
when designated for a specific period of time by a district judge because of the unavailability of 
a magistrate in that magistrate district. A magistrate acting in another magistrate district by 
designation pursuant to this subsection shall include the cases heard by designation in the mag- 
istrate's own reports to the administrative office of the courts, indicating on the reports that the 
magistrate's jurisdiction is by designation. 

C. In acriminal action in which a magistrate has territorial jurisdiction over the offense pur- 
suant to this section, the magistrate court has personal jurisdiction over the defendant for the 
purpose of service of process upon the defendant wherever the defendant resides or may be found 
within the state. 

D. Ina civil action arising within the magistrate's territorial jurisdiction, the magistrate court 
has personal jurisdiction over the defendant for the purpose of service of process upon the defen- 
dant wherever the defendant resides or may be found within the state. 

_E. The territorial limitations of magistrate court jurisdiction shall not apply to actions to en- 
force judgments entered in the magistrate district and writs issued in aid of those actions. 


History: 1953 Comp., § 36-3-6, enacted by Laws "A magistrate has jurisdiction over the defendant wher- 
1968, ch. 62, § 51; 1985, ch. 59, § 2; 1989, ch. 65, § 2; ever he resides or may be found within the state in any 
1991, ch. 82, § 1; 1999, ch. 95, § 2; 2007, ch. 251, § 1. civil action when the complaint is to collect a debt for less 

Repeals. — Laws 1968, ch. 62, § 171, repealed former than one thousand five hundred dollars ($1,500), exclu- 
36-3-6, 1953 Comp., relating to application and proof for, sive of interest and costs, which arose in the magistrate 
and granting of, change of venue, effective January 1, district"; and added Subsection E. 

1969. The 1989 amendment, effective June 16, 1989, added 

Cross references, — For civil actions in district court, Subsection D, 


see 38-3-1 NMSA 1978. 


For designation of magistrate before whom case is to be ANNOTATIONS 
tried, see Rule 2-105 NMRA. ; Section is consistent with present constitutional 
The 2007 amendment, effective June 15, 2007, al- and statutory provisions regarding place of prosecu- 
lowed a magistrate sitting by designation to collect fees tion. 1979 Op. Att'y Gen. No. 79-12. 
and costs in a magistrate district in which he has been Motor vehicle violations. — This section simply 
designated to sit. } 0 extends or enlarges the territorial jurisdiction of the 
The 1999 amendment, effective July 1, 1999, substi- magistrate in criminal actions involving motor vehicle 
tuted "designated for a specific period of time" for "desig- violations from the adjoining magistrate district with- 
nated to hear the action" in the first sentence of Subsec- out stating when or upon what conditions such extra- 
tion B, territorial jurisdiction may be exercised. 1979 Op. Att' 
The 1991 amendment, effective June 14, 1991, in Sub- Gen. No. set . . : 
section A, substituted the proviso at the end of the subsec- This section does not permit persons who have been 
tion for "unless the defendant requests trial by jury" and cited for motor vehicle violations to be heard as a matter 


made a stylistic change; rewrote Subsection D which read 
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of right in a magistrate district other than where the of- | 


fense occurred, 1979 Op. Att'y Gen. No. 79-12. 
Marriage ceremony outside of district. — A magis- 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Justices of the Peace § 19. 


51C.J.S, Justices of the Peace § 41. 
trate judge cannot perform a marriage ceremony outside a 
of his district. 1988 Op, Att'y Gen. No, 88-36. 


35-3-7. Jurisdiction; disqualification of magistrate. 


A, Whenever'a party to any civil or criminal action or proceéding of any kind files a statement 
of disqualification, the magistrate's jurisdiction over the cause terminates immediately. The state- 
ment is effective only if filed no later than fifteen days after the date the answer is filed in a civil 
action or no later than fifteen days after the date the defendant is arraigned in a criminal action. 

B. Upon receipt of a notice of disqualification, the magistrate or clerk of the magistrate court 
shall give written notice to the other parties to the action. Upon failure of counsel for all parties 
to file a stipulation within ten days of the filing of a statement of disqualification naming another 
magistrate judge in the district to try the cause, the presiding magistrate judge of the district 
shall as chosen by random selection designate another judge to try the cause. In the event all 
magistrates in the district are disqualified under the provisions of this section the disqualified 
magistrate shall, on the eleventh day thereafter, certify the fact by letter to the district court of the 
county in which the action is pending, and the district court shall designate another magistrate to 
conduct any further proceedings. The district court shall send notice of its designation to the par 
ties or their counsel, to the disqualified magistrate and to the designated magistrate. 

C. Any magistrate who willfully attempts or presumes to act as magistrate in an action after 


disqualification is guilty ofa petty misdemeanor and shall be removed from office. 


History: 1953 Comp., § 36-3-7, enacted by Laws 
1968, ch. 62, § 52; 1983, ch. 88, § 1. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-3-7, 1953 Comp., relating to transcripts and papers 
certified to another justice who resumes proceedings, ef- 
fective January 1, 1969. 


Cross references, — For disqualification or disability 


of magistrate, see Rule 2-106 NMRA. 
ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S, references. — 47 Am. 
Jur. 2d Justices of the Peace § 43. 

Relationship of judge to one who is party in an official 
or representative capacity as disqualification, 10 A.L.R.2d 
1307. 

Mandamus as remedy to compel assertedly disqualified 
judge to recuse self or to certify his disqualification, 45 
A.L.R.2d 937, 56 A.L.R. Fed. 494. 

Relationship to attorney as disqualifying judge, 50 
A.L.R.2d 143. t 


35-3-8. Jurisdiction; recusal. 


Disqualification of judge in proceedings to punish con- 
tempt against or involving himself or court of which he is 
a member, 64 A,L.R.2d 600, 37 A.L.R.4th 1004, 

Time for asserting disqualification, 73 A.L.R.2d 1238, 

Intervenor's right to disqualify judge, 92 A.L.R.2d 1110: 

Disqualification of judge on ground of being a witness in 
the case, 22 A.L.R.3d 1198, 

Disqualification of judge for bias against counsel of liti- 
gant, 23 A.L.R.3d 1416. 

Disqualification of judge because of, his or another's s 
holding or owning stock in corporation involved i in litiga- 
tion, 25 A.L.R.3d 13381. 

Disqualification of judge for bias against counsel for liti- 
gant, 54 A.L.R.5th 575... 

Prior representation or activity as prosecuting attorney 
as disqualifying judge from sitting or Aching in criminal 
case, 85 A.L.R.5th 471. 

Disqualification of judge for having decided aihorent 
case against litigant - state cases, 85 A.L.R.5th 547. 

51 C.J.S. Justices of the Peace 88 aA a 


A. Except by consent of all parties, no magistrate shall sit in any action in which: 
(1) either of the parties is related to him by affinity or consanguinity within the degree of 


first cousin; 


(2) he was counsel for either party in that action; or 


(3) he has an interest. 


B. Whenever one or more of the conditions of Subsection A exists, or whenever any other rea- 
son deemed sufficient by the magistrate exists, the magistrate before whom the action is pending 
shall recuse himself from sitting in the action by giving notice to all parties. Upon recusal, another 
magistrate shall be designated to conduct any further proceedings in the action in'the same man- 


ner as provided in the case of disqualification. 


History: 1958. Comp., § 36-3-8, enacted by Laws 
1968, ch. 62, § 53. 


47 


Repeals. — Laws 1968, ch. 62, § 171, repealed for- 
mer 36-3-8, 1953 Comp., relating to costs and expenses 
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attending change of venue because of disqualification of Mandamus as remedy to compel assertedly disqualified 
justice, effective January 1, 1969. judge to recuse self or to certify his disqualification, 45 
Cross references, — For disqualification for. interest A.L.R.2d 937,56 A.L.R. Fed. 494, 
on relationship, see N.M. Const., art. VI, § 18. Relationship’ to attorney as. disqualifying judge, 50 
For recusal of magistrate, see Rule 2- 106 NMRA. A.L.R.2d 143, 
Prior representation or activity as prosecuting attorney 
ANNOTATIONS as disqualifying judge from sitting or acting in criminal 
Am, Jur. 2d, A.L.R. and C.J.S. ref .—47Am, —-088e, 85 A.L.R.5th 471. 
Jur. 2d a istics of the Peace § 43. "aly saobun ~ 51CWJ.S., Justices of the Peace §§ 44, 49. 


Relationship of judge to one who is party in an official or 
representative capacity as disqualification, 10 A.L.R.2d 1307. 


35-3-9. Jurisdiction; contempt. 


A magistrate has jurisdiction to punish for contempt only for disorderly behavior or breach of 
the peace tending to interrupt or disturb a judicial proceeding in progress before the magistrate 
or for disobedience of any lawful order or process of his court. No person shall be punished for 
contempt of the magistrate court until given'an opportunity to be heard in his defense. Any person 
convicted under this section may appeal to the district court in the same manner as in other crimi- 

nal actions in the magistrate court. 


History: 1953 Comp., § 36-3-9, enacted by Laws conduct an on-the-record review; the ‘magistrate court is 
1968, ch. 62, § 54; 1975, ch. 242, '§ 3; 1991, ch. 82, § 2. not a court of record, and therefore appeals from the mag- 
Repeals. — Laws 1968, ch. 62, § 171, repealed former istrate court shall be tried de novo in the district court, 
36-3-9, 1953 Comp., relating to officers' fees for carrying The district court was required to hold a trial de novo, 
removed justice's papers to another justice, effective Jan- in which the state was required to prove beyond a rea- 
uary 1, 1969. sonable doubt that. defendant committed-direct criminal 
Cross references. — For procedures governing ap- contempt of the magistrate court. State ex rel. Bevacqua- 
peals to the district court from magistrate courts in trial Young v. Steele, 2017-NMCA-081, cert. denied. 
de novo cases, see Rule 1-072 NMRA. Am. Jur. 2d, A.L.R. and C.J.S, references. —47 Am. 
For contempt, see Rules 2-110 and 2-502E NMRA. Jur, 2d Justices of the Peace §.104. 
For applicability of Rules of Evidence to contempt pro- Right to punish for contempt for failure to chee court-or- 
ceedings, see Rule 11-1101 NMRA. der or decree either beyond power or jurisdiction of court 
The 1991 amendment, effective June’14; 1991, de- or merely erroneous, 12 A.L.R.2d 1059. 
leted the former third sentence which read "After hearing, Disqualification of judge in proceedings to punish con- 
any person found guilty of contempt shall be punished by tempt against or involving himself or court of which he is 
a fine not exceeding twenty-five dollars ($25.00) or by im- a member, 64 A.L.R.2d 600, 37 A.L.R.4th 1004. 
prisonment for not more than three days, or both." Court's power to punish for. contempt a child within age 
OTATI Ons rang subject to jurisdiction of juvenile court, 77 A.L.R.2d 
atedae contempt sentence. — Defendant's six-day Separate contempt punishments on successive refusals 
sentence by the metropolitan court for criminal contempt to respond to same or similar questions, 94 A.L.R.2d 1246. 
upon failure to pay fines or do community service in lieu of Delay in adjudication of contempt committed in the ac- 


tual presence of court as affecting court's power to punish 


: th 
the fines was not in excess of the court's authority, as the, contemnor, 100 A.L.R.2d 439. 


power to punish for contempt is inherent in the courts and 


the magistrate and metropolitan (which is a magistrate) © ~ Allowance of attorney's fees in civil agi proceed- 

court rules governing contempt control over this section. ings, 43 A.L.R.3d 793. 

State v. Jones, 1987-NMCA-004, 105 N.M. 465, 734 P.2d .. Contempt: state court's power to oe indefinite co- 

243, cert. denied, 105 N.M. 395, 733 P.2d 364. ~ercive fine or imprisonment to exact promise of future 
ee appeal from a finding of direct criminal con- compliance with court's order - anticipatory contempt, 81 

tempt shall be tried de novo in the district court. A.L.R,4th 1008. : 

— Where the magistrate court filed an order finding that Lack of notice to contemnor at time of contemptuous 


defendant committed direct criminal contempt during a conduct of possible criminal contempt sanctions as affect- 
video arraignment, and where defendant appealed to the ing prosecution for contempt in federal court, 76 A.L.R. 
district court, the district court did not have jurisdiction to Fed. 797. 


35-3-10. Jurisdiction; failure to exercise; unlawful exercise; remedy. 


If a magistrate before whom an action is pending is for any reason unable, unavailable or unwilling 
to preside in an action, or fails to recognize a properly filed statement of disqualification or fails to 
recognize grounds for refusal [recusal], any party may proceed in the manner specified by the Rules of 
Civil Procedure or the Rules of Criminal Procedure for the Magistrate Courts. The district court of the 
county in which the action is pending shall thereafter take action as provided in those rules. 
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Cross references, — For Rules of Civil Procedure for 
the Magistrate Court, see Rule 2-101 NMRA et seq. 

For Rules of Criminal Procedure for the Magistrate 
Courts, see Rue 6-101 NMRA et seq. 


History: 1958 Comp., § 36-3-10, enacted by Laws 
1975, ch, 242, § 2. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-3-10, 1953 Comp., relating to transmittal of papers in 
justice courts. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ARTICLE 4 
Magistrate Court; Civil Actions 


Sec. Sec. 
35-4-1. Civil actions; receipts for money. 35-4-3. Civil actions; distribution of supplies. 
35-4-2. Civil actions; exemptions. 


35-4-1. Civil actions; receipts for money. 


Every magistrate shall, on a form prescribed by the administrative office of the courts: / 

A. immediately give a written itemized receipt to any person paying money to the court in con- 
nection with any civil action; and 

B. require a written ibemizee receipt from the payee before making any ge algepenagt autho- 
rized by law. 


History: 1953 Comp., § 36-4-7, enacted by Laws former Subsection B which read "Any magistrate who 


1968, ch. 62, § 61; 1991, ch. 82, § 3. 

Repeals. —Laws 1968, ch. 62, § 171, repeals former 36- 
4-7, 1953 Comp., relating to civil penalty for failure to ex- 
ecute or make return of process, effective January 1, 1969. 

The 1991 amendment, effective June 14, 1991, 
redesignated former Paragraphs (1) and (2) as Sub- 
sections A and B; substituted "immediately" for 


violates this section is guilty of a petty misdemeanor 
and shall be removed from office"; and made ¢ a related 
stylistic change. 


ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C.J.S, references. ane 61 


C.J:S. Justices of the Peace §§ 43, 60. 


"forthwith" at the beginning of Subsection A; deleted 


35-4-2, Civil actions; exemptions. 


A. Exemptions of personal property provided in Sections 24-5-1 through 24-5-13 New Mexico 
Statutes Annotated, 1953 Compilation, apply to all executions in civil actions in the magistrate 
court, and to attachment, garnishment, replevin and forcible entry or detainer, The person entitled 
to the exemption or his agent or attorney shall claim the exemption by filing as a part of the action 
pending in the magistrate court a list of the particular property claimed to be exempt and a state- 
ment of the grounds for the exemption. The list may be filed at any time before sale of the property 
or before money garnished is paid to the plaintiff. 

B,. Upon the filing of a list of claimed exemptions, the magistrate shall notify the plaintiff 
in the action that claim of exemption has been made for the property specified:in the list, and 
notify both parties of a time set for hearing on the claim of exemption. At the time set for 
hearing, the magistrate shall receive evidence, determine the issues and enter judgment on 
the claim of exemption. 

C. If judgment on the claim of exemption is rendered atten expiration of the time fon ap- 
peal on the main issue in the action, either party aggrieved by the judgment on the claim of 
exemption may appeal from that judgment to the district court in the same manner as other 
appeals from, final judgments of the magistrate court are taken. If judgment on the claim of 
exemption is rendered before judgment on the main issue in the cause, the judgment on the 
claim of exemption shall be deemed interlocutory and included within any appeal taken on the 
main issue in the action. 


Compiler's notes. — Sections 24-5-1 to 24-5- 
8, 1953 Comp., are presently compiled as 42-10-1 to 


History: 1958 Comp., § 36-4-12, enacted by Laws 
1968, ch. 62, § 66. 
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42-10-7 NMSA 1978. Laws 1971, ch. 215, § 10, repealed 
24-5-9 to 24-5-138, 1953 Comp., relating to exemption 
of fire equipment, excepting taxes and purchase price 
from exemption and providing for appraisal of exempt 
property. 

Cross references. — For appeals from magistrate 
court, see 35-13-1 NMSA 1978, 

For rules governing garnishment and writs of execution 
in the district, magistrate, and metropolitan courts, see 
Rules 1-065.1, 1-065.2, 2-801 et seq., and 3-801 NMRA et 
seq., respectively. 

For procedures governing appeals to the district court 
from magistrate courts in trial de novo cases, see Rule 1- 
072 NMRA. 

For exemptions, see Rule 2-803 NMRA. 


For form for claim of exemptions on executions, see Rule 


4-803 NMRA. 

For form for order on claim of exemption and order to 
pay in execution proceedings, see Rule 4-804 NMRA. 

For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA. 

For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA. 


For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Pro- 
ceeds of life insurance left with insurer after maturity 
of policy as subject to claims of creditors of beneficiary, 
164 A.L.R. 914. 

Exemptions of proceeds as available to assignee of in- 
surance policy, 1 A.L.R.2d 10381. 

Right with respect to exempt proceeds of life insurance 
of one whose funds have been wrongfully used to pay pre- 
miums, 24 A.L.R.2d 672. 

Retirement or pension proceeds or annuity payments 
under group insurance as subject to attachment or gar- 
nishment, 28 A.L.R.2d 1213. 

Endowment policy as life insurance within exemption 
law, 30 A.L.R.2d 751. 

Exemption of motor vehicle from seizure for debt, 37 
A.L.R.2d 714. 

Wife as head of family within property exemption provi- 
sion, 67 A.L.R.2d 779. 

51C.J.S. Justices of the Peace §§ 11, 27, 77, 78, 153. 


35-4-3. Civil actions; distribution of supplies. 


The administrative office of the courts shall: 


A. prescribe by regulation the form, size and content of civil dockets and other administrative 
forms.for use in civil actions in the magistrate court; and 

B. have all forms prescribed by law or by regulation of the saaniiien is office for use in civil 
actions reproduced and distribute them, to each magistrate court. 


History: 1953 Comp., § 36-5-4, enacted by Laws 
1968, ch. 62, § 71; 1991, ch. 82, § 4. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-5-4, 1953 Comp., relating to time for appearance after 
service of process, effective January 1, 1969. 

The 1991 amendment, effective June 14, 1991, redes- 
ignated former Paragraphs (1) and (2) of Subsection A as 


Subsections A and B; inserted "administrative" in Sub- 
section A; deleted former Subsection B which made it a 
misdemeanor to print or reproduce or have unauthorized 
possession of blank forms of the administrative office; and 
made a related stylistic change. 


ARTICLE 5 


Magistrate Court; Criminal Actions 


Sec, 
35-5-1. Criminal actions; arrest followed by complaint. 
35-5-2. Criminal actions; preparation of forms. 
35-5-3. Criminal actions; disposition of complaint, sum- 
mons and warrant, 
35-5-4, Criminal actions; disposition of final order and 
. fine receipt. 


5. Criminal actions; disposition of bail receipt. 
6. Criminal actions; distributions of supplies. 
35-5-7. Repealed. 
8. Magistrate court; indigency standard; fee sched- 
ule; reimbursement, 


35-5-1. Criminal actions; arrest followed by complaint. 


Whenever a peace officer makes an arrest without warrant for a misdemeanor within mag- 
istrate trial jurisdiction, he shall take the arrested person to the nearest available magis- 
trate court without unnecessary delay. In such cases, a complaint shall be filed forthwith by 
the peace officer and a copy given to the defendant at or before the time he is brought before 
the magistrate. 


Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-6-5, 1953 Comp., relating to unsatisfied executions and 
renewal, effective January 1, 1969. 


History: 1953 Comp., § 36-6-5, enacted by Laws 
1968, ch. 62, § 76. 
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Cross references. — For arrest followed by Se . Delay in taking before magistrate or denial of opportu- 
see Rule 6-201D NMRA. nity to give bail as supporting action for false imprison- 
ment, 98 A.L.R.2d 966, 3 A.L.R.4th 1057. 
ANNOTATIONS Accused's right to assistance of counsel at or sabe: to 
: “ub k arraignment, 5 A.L.R.3d 1269. 
Bittner atin bomen § ae be pperrinsre gn era ‘Admissibility of confession as affected by delay in ar- 


Peace officer's delay in making arrest without a war- 
rant for misdemeanor or breach of peace, 58 A.L.R.2d 
1056. 


raignment of prisoner, 28 A.L.R.4th 1121. 


35-5-2. Criminal actions; preparation of forms. 


The complaint, summons, warrant, final orders on complaints, receipt for fines and costs and 
receipt for bail in criminal actions in the magistrate court shall be executed on forms provided by 
the court administrator and approved by the supreme court. 


History: 1958 Comp., § 36-7-6.1, enacted by Laws : ANNOTATIONS 


1978; CbisG04) 43k Am, Jur, 2d, A.L.R. and O.J.S. references. — 21 Am. 
Jur, 2d Criminal Law §§$ 408 to 410, 421, 422. 
22 C.J.S, Criminal Law §§ 821, 324 to 336, 340. 


35-5-3. Criminal actions; disposition of complaint, summons and 
warrant. 


In every criminal action in the magistrate court; the original criminal complaint shall be served 
on the defendant along with the original summons or warrant in the action. Following service of 
a warrant, the arresting officer shall completé the returns on the other copies of the warrant. The 
magistrate shall file and retain the second copy of the complaint and summons or warrant with 
the completed return. 


History: 1953 Comp., § 36-7-7, enacted by Laws retained by the magistrate" at the end, and made a minor 

1968, ch, 62, § 87; 1991, ch. 82, § 5. stylistic change. 7 4: 
Repeals. — Laws 1968, ch. 62, § 171, repealed former 7 

36-7-7, 1953 Comp., relating to defendant not summoned ' ANNOTATIONS 

and notice by publication, effective January 1, 1969. Am. Jur, 2d, A.L.R. and C.J.S. pated mcacl 3401 Ami 
Cross references. — For filing of original papers with Jur, 2d Cinatnal Law 88 408 to 410, 421, 422. ; 


court see Rule 6-201 NMRA, Private citizen's ri ] i 
) : ' ght to institute mandamus to compel 
The 1991 amendment, effective June 14, 1991, in the | 5 magistrate or other appropriate official to issue a war- 


third sentence, inserted "and retained", deleted "with his rant, or the like, for an arrest. 49.4.L.R.2d 1285. 
standardized monthly report, and the third copy shall be 92 C.S, Crimine! Law 86 321. 324 to 336. 340. 


35-5-4, Criminal actions; disposition of final order and fine receipt. 


A. Upon disposition of any criminal action in the magistrate court, the magistrate shall complete the 
final order on criminal complaint and deliver the original to the defendant. Whenever fines or costs are 
received by a magistrate in any criminal action, he shall complete the criminal fine receipt, require the 
defendant's acknowledgment of receipt of the form on all copies and deliver the original to the defendant. 
The magistrate shall file and retain the second copies of the final order and fine receipt. 

B. If any person refuses to accept the original fine receipt, the TELL BUS shall note the cir- 
cumstances of the refusal on the form. 


History: 1953 Comp., § 36-7-8, enacted by Laws and deleted "with his standardized monthly report, and 
1968, ch. 62, § 88; 1991, ch. 82, § 6. the third copies shall be retained by the magistrate" and, 

/(Repeals. — Laws 1968, ch. 62, § 171, repealed former in Subsection B, deleted "and mail the original to the ad- 
36-7-8, 1953. Comp., relating to time of notice, effective ministrative office of the courts for filing with, other re- 
January 1, 1969.: cords of the case" at the end. 


The 1991 amendment, effective June 14, 1991, in the 
third sentence in Subsection A, inserted "and retained" 
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35-5-5. Criminal actions; disposition of bail receipt. 


Whenever bail is received in any criminal action, the magistrate or person designated by the 
magistrate to accept bail shall complete the criminal bail receipt, require the defendant's acknowl- 
edgment of receipt of the form on all copies and deliver the original to the defendant: The magis- 
trate shall file the second copy of the bail receipt with his standardized Ae se report, and the 
third copy shall be retained by the magistrate. 


History: 1953 Comp., § 36-7-9, enacted by Laws Repeals. — Laws 1968, ch. 62, § 171, repealed former 
1968, ch. 62, § 89. 36-7-9, 1953 Comp., relating to default judgment, effective 
; January 1, 1969. 


35-5-6. Criminal actions; distributions of iNagpiitsal 


The administrative office of the courts shall: 

A. prescribe by regulation the form, size and content of criminal Hoplinte: ashe opis forms for 
use in criminal actions in magistrate courts; and 

B. have all forms prescribed by law or by regulation of the aslenitintettive affice for use in 
criminal actions reproduced and distribute them to each magistrate court, obtaining receipts for 
them by serial number. efi 


History: 1953 Comp., § 36-7-10, enacted by Laws Repeals. — Laws 1968, ch. 62, § 171, repealed former 
1968, ch. 62, § 90; 1973, ch. 204, § 2. 36-7-10, 1953 Comp., relating to dissolution of attach- 
ment, effective January 1, 19 


35-5-7. Repealed. 


Repeals. — Laws 1991, ch. 82, § 15 repealed 35-5-7 actions, effective June 14, 1991. For provisions of former 
NMSA 1978, as enacted by Laws 1968, ch. 62, § 91, relat- section, see the 1990 NMSA‘1978 on NMOneSource.com. 
ing to unauthorized forms or misuse of forms in criminal 


35-5-8. Magistrate court; indigency standard; fee schedule; 
reimbursement. 


A. The magistrate court shall use a standard adopted by the public defender department to 
determine indigency of persons accused of crimes carrying a possible jail sentence. 

B. The magistrate court shall use a fee schedule adopted by the public defender department 
when appointing attorneys to TOpresent defendants who are financially unable to obtain private 
counsel. 

C. The magistrate court shall order reimbursement from each person who has received or de- 
sires to receive legal representation or another benefit under the Public Defender Act [Chapter 31, 
Article 15 NMSA 1978] after a determination is made that he was not indigent according to the 
standard for indigency adopted by the public defender department. 

D. Any amounts recovered pursuant to this section shall be paid to the state treasurer for 
credit to the general fund. 


History: 1978 Comp., § 35-5-8, enacted by Laws Cross references, — For defense of indigents, see 31- 
1987, ch. 20, § 5. 16-1 to 31-16-10 NMSA 1978. 
Magistrate Court; Fees and Costs 
Sec. . Sec. . 
35-6-1. Magistrate costs; schedule; definition of "con- 35-6-3. Magistrate costs; advance payment. 


victed". 35-6-4, Magistrate costs; witness fees; reimbursement. 
35-6-2. Magistrate costs; posting of schedule. 
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35-6-1 MAGISTRATE AND MUNICIPAL COURTS 35-6-1 


Sec. Sec. 
35-6-5. Magistrate court warrant aeese: fund; wee: 35-6-8. Magistrate tet Sati his fund created; pe 
administration; use of money in fund. istration; distribution. 
35-6-6. Collection of fines, fees or costs. 35-6-9. Magistrate costs; mediation fee. 
35-6-7.. Magistrate court; ane. court fee; age remit- . 35-6-10. Magistrate court; electronic services fee. 
tances. ist 


35-6-1. Magistrate costs; schedule; definition of "convicted". 


A. Magistrate judges, including metropolitan court judges, shall assess and collect and shall 
not waive, defer or suspend the following costs: 


docket fee, criminal actions under Section 29-5-1 NMSA 1978.........c::cccssscsssreessressnees $ 1.00; 
docket fee, to be collected prior to docketing any other criminal action, except as provided in 
Subsection B of Section,35-6-3 NMSA 1978 tistics licccsseeseeseseesnsevees Pa ee veld oe-Gi 


Proceeds from this docket fee shall be transferred to the administrative office of the 
courts for deposit in the court facilities fund; | 

docket fee, twenty dollars'($20.00) of which shall be depbaithild in the court natametion fund 
and fifteen dollars ($15.00) of which shall be deposited in the civil legal services fund, 
to be*collected ‘prior to docketing any civil action, a as provided in Subsection A 
of Section. 35-62-32 NMSAT97B.89. 20 a, BANAT ER OL ROL AG A 72:00; 


copying fee, for making and certifying copies of any records in the court, for each page cop- 

Led OY DHMBEDRT ADMIT ETOCS csissancvsersheheres Grurt ccfemen oa taldersa peter ester ott nee 0,50. 

Proceeds from this copying fee shall be transferred to the administrative office of the 
courts for deposit in the court facilities fund; and 

copying fee, for computer-generated or electronically transferred copies, per page......... 1:00. 

Proceeds from this copying fee shall be transferred to the administrative office of the 
courts for deposit in the court automation fund. 

Except as otherwise specifically provided by law, docket fees shall be paid into the court facilities: far 

B. Except as otherwise provided by law, no other costs or fees shall be charged or collected in 
the magistrate or metropolitan court. 

C. The magistrate or metropolitan court may 8 yon free process to any party i in any y civil oe 
ceeding or special statutory proceeding upon a proper showing of indigency. The magistrate or 
metropolitan court may deny free process if it finds that the complaint on its face does not state a 
cause of action. 

D. As used in this subsection, "convicted" means the defendant has been found guilty of a crim- 
inal charge by the magistrate or metropolitan judge, either after trial, a plea of guilty or a plea of 
nolo contendere. Magistrate judges, including metropolitan court judges, shall assess and collect 
and shall not waive, defer or suspend the following costs:. 

(1) corrections. fee, to be collected upon conviction from persons convicted of violat- 
ing any provision of the Motor Vehicle Code [66-1-1 NMSA 1978] involving the operation of 
a motor vehicle, convicted of a crime constituting a misdemeanor or a petty misdemeanor or 
convicted of violating any ordinance that may be enforced by the imposition of a term of im- 
prisonment as follows: 

Til @ COULLY Witt ad eLrOPONLAT COMIN Det seeetmteerccceeserers wreceae ct eree ener er nec tee, ae $10.00; 
in a county without a metropolitan court .............. Fee ear nats RE eats dives pimee ree Mia saan 20.00; 

(2) court automation fee, to be collected upon conviction from persons convicted of violat- 
ing any provision of the Motor Vehicle Code involving the operation of a motor vehicle, convicted 
of a crime constituting a misdemeanor or a petty misdemeanor or convicted of vitae any ordi- 


nance that may be enforced by the imposition of a term of imprisonMent............::cceseseesseeeesees 10.00; 
(3) traffic safety fee, to be:collected upon conviction from persons convicted of violating any 
provision of the Motor Vehicle Code involving the operation of a motor Vehicle............c:s000008 3.00; 


(4) judicial education fee, to be collected upon conviction from persons convicted of operat- 
ing a motor vehicle in violation of the Motor Vehicle Code, convicted of a crime constituting a mis- 
demeanor or a petty misdemeanor or convicted of violating any ordinance punishable by a term of 
LIMPTISONIMNONE 005 ceaeeesbouddnessenensarysnsunanigdouns eponrvanutanhe hte gTe coca dad terete Ree nen een 3.00; 
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(5) jury and witness fee, to be collected upon conviction from persons convicted of operat- 
ing a motor vehicle in violation of the Motor Vehicle Code, convicted of a crime constituting a mis- 
demeanor or a petty misdemeanor or convicted of violating any ordinance punishable by a term of 
TIPTPTASOLIEISEIAD cs cyency srcte ys te Sant ssaenscaceeohasapaitareati neces ees cdete dt LRAT, 1: GOR TAG Cant ON DOTA LE ORAG 5.00; 

(6) brain injury services, fee, to be collected upon conviction from persons convicted of vio- 
lating any provision of the Motor Vehicle Code involving the operation oe a motor vehicle 

pala pa eee Wy RS pone't adh tn govive tile DELO | SORA TSAR ALS, Avene Gam inemn.AR!. B60: 
and . i 
(7) court facilities fee, to be collected upon conviction from persons convicted of violating 
any provision of the Motor Vehicle Code involving the operation of a motor vehicle, convicted of a 
crime constituting a misdemeanor or a petty misdemeanor or convicted of violating any Sraaece 
that may be enforced by the imposition of a term of imprisonment as follows: 

in a county with a metropolitan CONTE ee OC eye. WOW bet dete Meee Poe pry Oto 24.00; 

MiPany Other COUNCY fn cc eee ices ct eee ree eas A te nes | sma 10.00. 

EK. Metropolitan court judges shall assess and collect and shall not waive, defer or suspend as 

costs a mediation fee not to exceed five dollars ($5.00) for the docketing of small claims and crimi- 

nal actions specified by metropolitan court rule. Proceeds of the mediation fee shall be deposited 
into the metropolitan ‘court mediation fund. 


History: 1953 Comp., § 36-8-1, enacted by Laws county without a metropolitan court", inserted "consti- 
1968, ch. 62, § 92; 1977, ch. 164, §°1; 1988, ch. 134, § tuting a" in Subsection D(4), and substituted "24.00" for 
2; 1984, ch, 118, § 1; 1986, ch. 16, § 2; 1987, ch. 32, § 1; "14,00" in Subsection D(6). 

1987, ch. 251, § 2; 1988, ch. 121, § 2; 1989, ch. 245, § 2; The 1998 amendment, effective July 1, 1998) in Sub- 


1990, ch. 57, § 4; 1991, ch. 82, § 7; 1992, ch. 118, § 17; section A, inserted the sentences at the end of the first 
1998, ch. 273, § 3; 1996, ch. 41, § 5; 1997, ch. 242, § 3; docket fee entry and at the end of the first copying fee 
1997, ch. 247, § 1; 1998 (1st S.S.), ch. 6, §.3; 2000, ch, 5, entry, and substituted "court facilities fund" for "general 
§ 6; 2001, ch. 277, § 2; 2001, ch. 279, § 2; 2003, ch. 424, § fund" at the end of the second copying fee entry; in Sub- 


2; 2009, ae 245, § 2; 2011, ch, 173,82. . section D, substituted "assess and collect’ and shall not 
Repeals. — Laws 1968, ch, 62, § 171, repealed former waive, defer or suspend" for "collect" near the end of the 
36-8-1, 1953 Comp., relating to exemption laws, filing, con- introductory paragraph, added Paragraph D(6), and made 
tent, time, effective January 1, 1969. minor related stylistic changes; and substituted "assess 
Cross references. — For reports of fines, forfeitures and collect.and shall not waive, defer or suspend" for "col- 
and costs, see 35-7-3 NMSA 1978, ' ~*~ lect" in the first sentence of Subsection E. 

For remittances of fines, forfeitures and costs collected, The 1997 amendment, effective July 1, 1997, added 
see 35-7-4 NMSA 1978. on ~ Paragraph D(5). 

For, penalty: for demanding illegal fees, see 80-23-1 The 1996 amendment, effective May 15, 1996, in Sub- 
NMSA 1978. section A, substituted "Magistrate judges" for "Each Mag- 

For crime laboratory fee, see 31-12-7 NMSA 1978, istrate" at the beginning of the subsection, inserted "ten 

For crime laboratory fund, see 31-12-9 NMSA 1978, — dollars ($10.00) of which shall be deposited in the court 

For domestic violence offender treatment fund, see 31- automation fund" in the third paragraph, substituted 
12-12 NMSA 1978. ;.;.. ., "47.00" for "37.00" at the end of the third paragraph, and 

For metropolitan court judges, : see 34-8A-4 NMSA 1978. added the fourth paragraph; in Subsection D, substituted 

For court automation fund, see 34-9-10 NMSA 1978, - "Magistrate judges" for "Hach Magistrate" in the second 

For civil legal services fund, see 34-14-1 NMSA 1978. “sentence, and inserted the closing phrase beginning with 

For jury and witness fee fund, see 34-9-11 NMSA 1978. "convicted of" and substituted "10.00" for "3.00" in Para- 

For judicial education fund, see 384-13-1 NMSA 1978, graph (2). 

For payment of costs of court ordered screening and The 1993" amendment, effective July 1, 1993, added 
treatment program, see 66-8-102 NMSA 1978... Paragraph (4) to Subsection D, making a related gram- 

For fees for caring for animals impounded in irrigation matical change. 
district, see 77-14-20 NMSA 1978. “The 1992 amendment, effective July 1, 1992, substi- 

For costs in civil actions, see Rule 2-701 NMRA. tuted "37.00" for "25.00" near the middle of Subsection 

The 2011 amendment, effective July.1, 2011, made a A, added the last sentence of that subsection, and: substi- 
stylistic change. tuted "that" for "which" near the end of Subsection D(1). 

The 2009 amendment, effective July 1, 2009, in Sub- The 1991 amendment, effective June 14, 1991, in Sub- 
section A, changed the docket fee to be deposited i in the section A, added the copying fee for computer-generated 
court automation fund from $10 to $20; and added, Para- or electronically-transferred copies and the provision for 
graph (5) of Subsection D. disposition of the proceeds from the fee. 

The 2003 amendment, effective July 1, 2003, in Para- The 1990 amendment, effective July 1, 1990, substi- 
graph D(1), deleted "in any county without a metropolitan tuted " 'convicted'" for " ‘conviction’ in the section head- 
court" following "corrections fee" in the introductory para- ing, added Paragraph (8) of Subsection D, and made a mi- 
graph and added the two fee alternatives at the end. nor stylistic change. 

The 2001 amendment, effective July 1, 2001, in the The 1989 amendment, effective July 1, 1989, in Sub- 
third paragraph of Subsection A inserted "and fifteen dol. section E deleted “Subject to approval of the supreme 
lars ($15.00) of which shall be deposited in the civil legal court" at the beginning of the first sentence, substituted 
services fund", and substituted "62.00" for "47.00". "five dollars ($5.00)" for "three dollars ($3.00)" near the 

The 2000 amendment, effective February 15, 2000, middle of that sentence, and added the second sentence. 


near the beginning of Subsection D(1), inserted "in any 
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The 1988 amendment, effective March 8, 1988, sub-. , ANNOTATIONS 
stituted "by law" for "in Subsections D and E of this sec-. 
tion" in Subsection B, inserted "or metropolitan" follow- 
ing "magistrate" in Subsections B and C, added the first 
sentence of the introductory paragraph of Subsection D, 
designated the former undesignated second paragraph of 


Subsection B construed. — Subsection B should 
be construed.to read that no other costs or fees shall be 
charged or collected in the magistrate court except those 
established by former Section 35-8-6 NMSA 1978, as 


: : ati amended. 1975 Op. Att'y Gen. No, 75-11 (statute repealed). 
oon D as Subsection D(1), and added Subsection Ast) diss 2 d/A.LiRi and Cw.S:references:-= 47,Am! 
The 1987 amendment, effective June 19, 1987, added Jur. 2d Justices of the Peace § 2 et seq. 


Abatement of state criminal case by accused's 
death pending appeal of conviction - modern cases, 80 
 A.L.R.4th 189. 
51C.J.S, Justices of the Peace §§ 15 to 17. 


all of the language beginning with ' ‘convicted of a crime" 
and preceding the fee amount in Subsection D. 


35-6-2. Magistrate costs; posting of schedule. 


The administrative office of the courts shall furnish, and each magistrate shall keep posted at 
all times in a conspicuous place in his courtroom, a plain and legible: 

A. statement of costs required by law to be collected by magistrate courts; and 

B. a notice in letters at least two inches high reading as follows: "NOTICE TO PUBLIC -- The 
magistrate court is required to forthwith give official receipts itemizing all money paid to the 
court, Secure your receipt when payment is made." 


History: 1953 Comp., § 36-8-2, enacted by Laws misdemeanor and shall be’removed from office"; and made 
1968, ch. 62, § 93; 1991, ch. 82, § 8. * a related stylistic change. 

Repeals. — Laws. 1968, ch. 62, § 171, repealed former 
36-8-2, 1953 Comp., relating to issuing notice of hearing ANNOTATIONS 
on exemption claim, effective January 1, 1969. Am. 2 L.R. and C.J.S. ail 

The 1991 amendment, effective June 14, 1991, re- Fur By Wel ek Pi raked § “| . mere aT 
designated former Paragraphs (1) and (2) as Subsections 24B C.J.S. Criminal Law §§ 125(3), 421, 1622, 1702, 


A and B; deleted former Subsection B which read "Any 1770(2); 51 C.J.8. Justices of the Peace §§ 16, 27, 43, 
magistrate who violates this section is guilty of a petty 


35-6-3. Magistrate costs; advance payment. 


A. Except for parties granted free process because of indigency, any party filing any civil action 
or requesting services from the magistrate court shall pay in advance the costs required by law to 
be collected by magistrates. 

B. .Any person filing a complaint in a criminal action in the magistrate court shall pay in ad- 
vance the costs required by law to be collected by magistrates, except that no costs shall be col- 
lected from a person filing a complaint in a criminal action alleging domestic violence, a campus 
security officer, a municipal police officer, an Indian tribal or pueblo law enforcement officer or 
from a full-time, salaried county or state law enforcement officer filing the complaint. 


History: 1953 Comp., § 36-8-3, enacted by Laws, ¥ ANNOTATIONS 
1968, ch, 62, § 94; 1969, ch. 198, § 2; 1977, ch, 164, § 2; 4 
1991, ch. 82, § 9; 1995, ch. 176, g 2. Scope of department of agriculture exemption, — 

Rep eoli 201 aut 1968, ch, 62, § 171, repealed former No docket fee is to be paid by the state department of agri- 
36-8- . 1953 Comp., relating to service of notice, effective culture for filing complaints in magistrate courts provided 
January 1, 1969. ' the complaint is filed by a full-time, salaried, county or 

Cross aD ane aoe — For costs of criminal processes state law enforcement officer, a campus security officer, an 
associated with domestic abuse offenses, see 40-13-3.1 Indian tribal or Pueblo law enforcement officer or a mu- 
NMSA 1978. nicipal police officer. 1969 Op. Att'y Gen, No. 69-66. 

The 1995 amendment, effective July 1, 1995, inserted Full-time, salaried county sanitarian is a law en- 
"a person filing a complaint in a criminal action alleging forcement officer as that term is used here, 1970 Op. 
domestic violence" in Subsection B. Att'y Gen. No, 70-68, 

The 1991 amendment, effective June 14, 1991, de- Am. Jur. 2d, A.L.R. and C.J.S. references, — 47 Am. 
leted former Subsection C which read "Except for persons Jur. 2d Justices of the Peace § 43 et seq. 
granted free process because of indigency, any magistrate Power of justice to require payment in advance of fees 
who dockets any civil or criminal action or performs any for trying case, 117 A.L.R. 1393. 
service without collecting the required costs in advance is 24 C.J.8. Criminal Law §§ 408 to 418; 51 C.J.S. Justices 
guilty of a petty misdemeanor and shall be removed from of the Peace §§ 4, 16, 23, 27, 43, 
office," ' 
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35-6-4,. Magistrate costs; witness fees; reimbursement. 


A. If the plaintiff prevails in a civil action in the magistrate court, the amount of costs 
collected by the magistrate in the action shall be added to the judgment entered against the 
defendant. Fees actually paid by the prevailing party in a civil action in the magistrate court 
for service of the complaint and summons and for service of subpoenas shall be taxed against 
the losing party. Witness fees as provided by law for proceedings in the district courts shall be 
taxed against the losing party in the action, subject to the limitations of the Rules of Civil Pro- 
cedure for the Magistrate Courts. | 

B. As used in this subsection, "convicted" means the defendant has been found guilty of a 
criminal charge by the magistrate, either after trial, a plea of guilty or a plea of nolo conten- 
dere. If the defendant is convicted in any criminal action in the magistrate court, the magis- 
trate shall attempt to collect from the defendant the docket fee and other fees established by 
law as costs in criminal actions. If the defendant chooses not to contest a penalty assessment 
misdemeanor pursuant to Section 66-8-116 NMSA 1978, the magistrate shall not collect the 
docket fee, but shall collect other costs as provided in Section 35-6-1 NMSA 1978. Any costs 
so collected from the defendant shall be paid by the magistrate to the administrative office of 
the courts, except that, if the complaining witness in the action paid such costs upon filing the 
complaint in the action, the magistrate shall refund the costs paid by the complaining witness. 


History: 1953 Comp., §..36-8-4, enacted. by Laws 
1968, ch. 62, § 95; 1975, ch. 242, § 4; 1981, ch. 272, § 1; 
Laws 1983, ch. 134, § 3; 1988, ch. 121, § 3. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-8-4, 1953 Comp., relating! to controverting exemption 
affidavit, stay of execution or process, effective January 1, 
1969, 

Cross references. — For per diem and mileage of wit- 
nesses, see 38-6-4 NMSA 1978, 

For Rules of Civil Procedure for the Magistrate Courts, 
see Rule 2-101 NMRA et seq. 

The 1988 amendment, effective March 8, 1988, in 
Subsection B, added the present first sentence and re- 
wrote the former first and second sentences so as to con- 
stitute the present second and third sentences. 


ANNOTATIONS 


Effect of suspension or waiver of costs. — Since 


criminal trials, the suspension or waiver of those costs 
must be regarded as an act of misfeasance on the part of 
the magistrate. 1969 Op. Att'y Gen. No. 69-84. 

Coverage of magistrate's bond. — The proper 
assessment and collection of costs are among those 
duties the performance of which is intended to be in- 
sured by the magistrate's bond, 1969 Op. LUN Gen. 
No, 69-84. 

Magistrates are personally liable for trial costs, 
where the assessment of such costs is required by statute. 
1969 Op. Att'y Gen. No. 69-84. 

Magistrates are without authority to suspend 
costs after a conviction, regardless of the court's action 
in suspending or deferring sentence. 1969 Op. Att'y Gen. 
No. 69-84, 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur, 2d Justices of the Peace § 2 et seq. 

51 C.J.S. Justices of the Peace ah 16, 17, 93, 125(10), 
125(13). 


it is mandatory to assess and attempt to collect costs in 


35-6-5. Magistrate court warrant enforcement fund; fee; 
administration; use of money in fund. 


A. There is created in the state treasury the "magistrate court warrant enforcertisnt fund" to 
be administered by the administrative office of the courts. 

B. Upon issuance of a bench warrant, a magistrate court shall assess a fee of one hundred 
dollars ($100) against the individual whose arrest is commanded by the bench warrant. Money 
collected pursuant to the fee assessment authorized by this subsection shall be deposited in the 
magistrate court warrant enforcement fund. 

C. All balances in the magistrate court warrant enforcement fund are appirheriated to 
the administrative office of the courts for the primary purpose of employing personnel and 
purchasing equipment and services to aid in the collection of fines, fees or costs owed to the 
magistrate courts. After satisfaction of the primary purpose, any money remaining in the 
fund may, to the extent deemed necessary by the director of the administrative office of the 
courts, be used for the secondary purpose of partially reimbursing law enforcement agen- 
cies for the expense of serving bench warrants issued by the magistrate courts, pursuant to 
an intergovernmental agreement entered into between the law enforcement agency and the 
administrative office of the courts. 
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D. Payments from the magistrate court warrant enforcement fund shall be made upon war- 
rants drawn by the secretary of finance and administration pursuant to vouchers issued and 
signed by the director of the administrative office of the courts. 

E. Any balance remaining in the magistrate court warrant enforcement fund at the end of a 
fiscal year shall not revert to the state general fund.’ 


History: 1978 Comp., § 35-6-5, enacted by Laws 
1998, ch. 261, § 7. 


35-6-6. Collection of fines, fees or costs. 


A judgment and sentence issued by a magistrate court that includes an assessment of fines, fees 
or costs shall constitute a money judgment that may be enforced in the same manner as a civil 
judgment in the district court. The money judgment may be assigned by the court to a public or 
private agency or business for collection purposes, pursuant to the terms and conditions of a writ- 
ten agreement entered into by the court and the.agency or business. 


History: 1978 Comp., § 35-6-6, enacted by Laws 
1998, ch, 261, § 8. 


35-6-7. Magistrate court; drug court fee; monthly remittances. 


A magistrate court that has an adult drug court program may assess and collect from, partici- 
pants a "drug court fee" of fifty dollars ($50.00) a month. Program fee requirements may be satis- 
fied by community service at the federal minimum wage. Proceeds from the drug court fee shall 
be deposited in the drug court fund of the Sauce district established pursuant to Sectign 34-6-47 
NMSA 1978. 


History: Laws 2003, ch. 240, § 3; 2021, ch. 95, § 3. district established pursuant to afer 34-6-47 NMSA 

The 2021 amendment, effective June 18, 2021, trans- 1978"; and deleted former Subsection B, which related to 
ferred duties of the administrative office of the courts to administering money in the drug court fund by the ad- 
individual judicial districts; deleted subsection designa- ministrative office of the courts. 


tion "A", and after "drug court fund", added "of the judicial 


3 ry 


35-6-8. Magistrate court mediation fund created; administration; ! 
distribution. 


A. The "magistrate court mediation fund" is created in the state treasury..The fund shall be 
administered by the administrative office of the courts. 

B. All balances in the magistrate court mediation fund are subject to appropriation for pay- 
ment to magistrate courts for the purpose of funding and administering voluntary mediation pro- 
grams. The mediation programs shall be established by supreme court rule for the efficient dispo- 
sition of civil complaints. 

C. Payments from the magistrate court mediation fund shall be made upon vouchers signed 
by the director of the administrative office of the courts upon warrants drawn by the sgonstenns of 
finance and administration. 

D, Any balance remaining in the magistrate court mediation fund. at the “tt of a fiscal year 
shall not revert to the general fund. 


History: Laws 2008, ch. 407, § 1. Effective dates. . — Laws 2008, ch. 407, § 3 made Laws 
2003, ch. 407, § 1 effective July 1, 2003. 


35-6-9. Magistrate costs; mediation fee. 


A. Magistrate judges shall collect as costs a mediation fee not to exceed five dollars ($5.00) for 
the docketing of civil actions, except as provided in Subsection A of Section 35-6-3 NMSA 1978. 
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B. The magistrate court shall pay to the administrative office of the courts the costs 
collected pursuant to this section in accordance with the procedures provided for in Sec- 
tion 35-7-4 NMSA 1978. The amount oe costs collected shall be epptant att to the magistrate 
court mediation fund. 


History: Laws 2003, ch. 407, § 2. Effective dates. — Laws 20038, ch. 407, § 3 made Laws 
2003, ch. 407, § 2 effective July 1, 2003. 


35-6-10. Magistrate court; electronic services fee. © 


A magistrate court may charge‘and collect from persons who use electronic'services an elec- 
tronic services fee in an amount established by supreme court rule. Proceeds from the electronic 
services fee shall be remitted to the administrative office of the courts for deposit in the electronic 
services fund. 


History: Laws 2009, ch. 112, § 6. IV, § 23, was effective June 19, 2009, 90 days after the 
Effective dates. — Laws 2009, ch. 112 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M: Const., art. 
ARTICLE 7 
e e e e e 
Magistrate Court; Magistrate Administration 
Sec. Sec. 7 
35-7-1. . Magistrate courts; supervision by the supreme. 35-7-7. Maiikteate administration; conflict of interest, 
court and the district court in the judicial 35-7-8. , Repealed. 
district in which the court is located. : 35-7-9. Magistrate administration; court facilities. 
35-7-2. Repealed. 35-7-10, Magistrate administration; clerical assistants. 
35-7-3. Magistrate. © administration; standardized 35-7-11. Magistrate administration; finances. 
monthly reports, 35-7-12. Magistrate administration; rules. of pleading, 
35-7-4. Magistrate administration; monthly remittances. , practice and procedure, 
35-7-5. Magistrate administration; public money; com- 35-7-18. Repealed. 
mingling; trust fund bank account. 
35-7-6. Repealed. 


35-7-1. Magistrate courts; supervision by the supreme court and the 
district court in the judicial district in which the court is 
located. 


The magistrate courts shall operate under the direction and control of the supreme court and 
the district court of the judicial district in which the court is located. The district court shall pro- 
vide administrative support to the magistrate courts, under the supervision of the supreme court. 


History: 1978 Comp., § 35-7-1, enacted by Laws individual judicial districts; in the section heading, after 
1997, ch. 58, § 1; 2021, ch. 95, § 4. "supreme court",‘added "and the district court in the ju- 
Repeals and reenactments, — Laws 1997, ch. 53, § 1 dicial district in which the court.is located"; in the first 
repealed 35-7-1 NMSA 1978, as enacted by Laws 1968, ch. sentence, after "control of the supreme court", added "and 
62, § 96, and enacted a new section, effective July 1, 1997. the district court of the judicial district in which the court 
Cross references. — For administrative office of the ’ is located"; and in the second sentence, deleted:"director of 
courts, see 34-9-1 to 34-9-10 NMSA 1978. the administrative office of the courts" and added "district 
The 2021 amendment, effective June 18, 2021, trans- court", 


ferred duties of the administrative office of the courts to 


35-7-2. Repealed. 
Repeals. — Laws 1997, ch, 53, § 2 repealed 35-7-2, as July 1, 1997. For provisions of former section, see the 1996 


enacted by Laws 1968, ch. 62, § 97, relating to magistrate NMSA 1978 on NMOneSource.com. 
administration and suspension of certificate, effective 


_ 
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35-7-3. Magistrate administration; standardized monthly reports. | 


Each magistrate court, under the supervision of the district. court, shall file a standardized 
monthly report with the administrative office of the courts not later than the date each.month 
established by the director of the administrative office of the courts. The report shall itemize all 
fines, forfeitures and costs imposed, received and disbursed by the magistrate during the previous ' 
month or indicate that none were imposed, received or disbursed. One copy of the report shall be 
retained by the magistrate court. The administrative office of the courts shall audit and adjust 
each report in accordance with the facts and file the reports in its office for a period of five years, 


History: 1953 Comp., § 36-9-3, enacted by Laws ., 
1968, ch. 62, § 98; 1979, ch. 160, § 1; 1991, ch, 82, § 10; 
2021, ch, 95, § 5. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-9-3, 1953 Comp., relating to survival of right to bring 
action, effective January 1, 1969. 

The 2021 amendment, effective June 18, 2021, revised 
provisions related to the magistrate courts’ standardized 
monthly reports; and after "Hach magistrate court", added 
"under the supervision of the district court", and after the 
next occurrence of "magistrate", added "court". 


The 1991 amendment, effective June 14, 1991, de- 
leted former Subsection B which read "Any magistrate 
who fails to comply with the provisions of this section is 
guilty of a petty misdemeanor and shall be removed from 
office" and made a related stylistic change. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and .C.J.S. references... — 51 
C.J.S. Justices of the Peace § 9. 


35-7-4. Magistrate administration; monthly remittances. 


Each magistrate court shall pay to the administrative office of the courts, not Pay than the date 
each month established by regulation of the director of the administrative office, the amount of all 
fines, forfeitures: and costs collected by the court during the previous month, except for amounts 
disbursed in accordance with law. The administrative office shall return to each magistrate court a 
written. receipt. itemizing all. money received. The administrative office shall deposit the amount of 
all fines and forfeitures with the state treasurer for credit to the current school fund. The adminis- 
trative office shall deposit the amount of all costs, except all costs collected pursuant to Subsections 
D and E of Section 35-6-1 NMSA 1978, for credit to the general fund. The amount of all costs col- 
lected pursuant to Subsections D and E of Section 35-6-1 NMSA 1978 shall be credited as follows: 

A. the amount of all costs collected pursuant to Paragraph (1) of Subsection D of Section 35-6-1 
NMSA 1978 for credit to the local government corrections fund; 

B. the amount.of all,costs collected pursuant to Paragraph (2) of Subsection. D of Section 35-6-1 
NMSA 1978 for credit to the court automation fund; 

C. the amount of all costs collected pursuant to Paragraph (8) of Subsection D of Section 35-6-1 


NMSA 1978 for credit to the traffic safety education and enforcement fund; 

D, _ the amount of all costs collected pursuant to Paragraph (4) of Subsection D of Section 35-6-1 
NMSA 1978 for credit to the judicial education fund; 

E, _ the amountof all costs collected pursuant to Paragraph (5) of Subsection D of Section 35-6-1 
NMSA 1978 for credit to the jury and witness fee fund; 

F. the amount of all costs collected pursuant to Paragraph (6) of Subsection D of Section 35-6-1 
NMSA 1978 for credit to the brain injury services fund; 

G. ‘the amount of all costs collected pursuant to Paragraph (7) of Subsection D of Section 35-6- 1 
NMSA 1978 for credit to the court facilities fund; and 
_H.. the amount of all costs collected pursuant to Subsection E of Section 35- 6- 1 NMSA 1978 for 


credit to the metropolitan court mediation fund. 


History: 1953 Comp., § 36-9-4, enacted by Laws 
1968, ch. 62, § 99; 1979, ch. 160, § 2; 1983, ch. 184, § 
4; 1986, ch. 16, § 3; 1990, ch. 57, § 5; 1991, ch, 82, § 11; 
1993, ch. 273, § 4; 2009, ch. 245, § 3. 

Repeals. — Laws 1968,.ch, 62, §.171, repealed former 
36-9-4, 1953 Comp., relating to notice to quit, effective 
January 1, 1969. 

Cross references. — For state general fund, see 6-4-2 
NMSA 1978. 

For current school fund, see 22-8-32 NMSA 1978. 
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For petty misdemeanors, see 30-1-6 NMSA 1978, 

For local government corrections fund, see 83-3-25 
NMSA 1978. 

For metropolitan court mediation fund, see 34-8A-10 
NMSA 1978. 

For administrative office of the courts, see 34-9- 1 NMSA 
1978. 

For court automation fund, see 34-9-10 NMSA 1978. 

For judicial education fund, see 34-13-1 NMSA 1978. 
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For traffic safety education and enforcement fund, see 
66-7-512 NMSA 1978. 

The 2009 amendment, effective July 1, 2009, added 
Subsections E through G. 

The 1998 amendment, effective 7 bei 1, 1998, added 
present Subsection D, redesignating former Subsection D 
as present Subsection E and making a related grammati- 
cal change. 

The 1991 amendment, effective June 14, 1991, redes- 
ignated former Paragraphs (1) to (4) of Subsection A as 
Subsections A to D; deleted former Subsection B which read 
"Any magistrate who fails to comply with the provisions of 
this section is guilty of a petty misdemeanor and shall be 
removed from office"; and made a related stylistic change. 

The 1990 amendment, effective July 1, 1990, in Sub- 
section A, deleted "the amount of all costs, except all costs 
collected pursuant to Subsections D and E of Section 35- 
6-1 NMSA 1978, for credit to the state general fund; the 
amount of all costs collected pursuant to Subsection D of 


» Section, 35-6-1 NMSA 1978 for credit to the local govern- 


ment corrections fund; and the amount of all costs: col- 
lected pursuant to Subsection E of that section for credit 
to the metropolitan court mediation fund" at the end of 
the third sentence and added the fourth and-final sen- 
tences and Paragraphs (1) to (4). 


ANNOTATIONS 


County retention of penalty assessments. — A 


county did not have the power to alter the comprehensive 


funding and allocation system of the magistrate court 
and, therefore, did not have the authority to retain col- 
lected penalty assessments for violations of its traffic or- 
dinances. Board of Comm'rs v. Greacen, 2000-NMSC-016, 
129 N.M, 177, 3 P.3d 672. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 51 
C.J.S. Justices of the Peace § 9. 


35- 7-5. Magistrate administration; public money; commingling; trust 


fund bank account. 


A. All money collected by a magistrate court in connection with civil and criminal actions is 
public money of the state held in trust-by the district court within the samejudicial district until 
disbursed in accordance with law. Public money shall not be commingled with Peron funds of 


the magistrate or any other funds. 


B. Every district court shall maintain a special trust-fund checking account for the magistrate 
courts in its judicial district in a convenient bank insured by the federal deposit insurance corpora- 
tion ‘and shall deposit all public money into the account within two banking days after its receipt, 


History: 1953 Comp., § 36-9-5, enacted by Laws 
1968, ch. 62, § 100; 1979, ch. 160, § 3; 2021, ch. 95, § 6. 

Cross references. — For audit of accounts, see 12-6-1 
NMSA 1978. : 

The 2021 amendment, effective June 18, 2021, trans- 
ferred duties of the administrative office of the courts to 
individual judicial districts; in Subsection A, ‘after "trust 
by the", deleted "magistrate" and added "district court 
within the same judicial district", and after "until", de- 
leted "received by the administrative office of the courts 
or"; in Subsection B, after "Every", changed "magistrate" 
to "district", after "account", added "for the magistrate 
courts in its judicial district", after "account within", 
changed "four" to "two", and after "receipt", deleted "and 
shall make all remittances to the administrative office, as 


35-7-6. Repealed. 


Repeals. — Laws 2019, ch. 74, § 10 repealed 35-7-6 
NMSA 1978, as enacted by Laws 1968, ch, 62, § 101, re- 
lating to magistrate administration, current statutes, 


required by law, by check. on. this account"; and deleted 
former Subsection C, which provided a criminal penalty 
for violations of this section, 


“ ANNOTATIONS 


County retention of penalty assessments. — A 
county did not have the power to alter the comprehensive 
funding and allocation system of the magistrate ‘court 
and, therefore, did not have the authority to retain col- 
lected penalty assessments for violations of its traffic or- 
dinances. Board of Comm'rs v. Greacen, 2000-NMSC-016, 
129 N.M. 177, 3 P.3d 672. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 51 
C,J.S, Justices af the Peace § 9. 


effective May 3, 2019. For provisions of former section, see 
the 2018 NMSA 1978 on NMOneSource.com. 


35-7-7. Magistrate administration; conflict of interest. 


No magistrate shall, directly or indirectly: 


A. buy or be interested in buying any evidence of indebtedness or cause of action for the pur- 


pose of bringing any action before any court; 


B. either before or after suit, lend or advance or procure to be lent or coe any money or 
other valuable thing to any person in consideration of,,or as a reward or inducement for, placing 
any cause of action for prosecution or collection in any court; 

C. operate or be interested in a collection agency; 

D. with or without suit, collect, attempt to collect or become interested in collecting any claim 
where he received any commission, percentage, fee or charge other than those allowed by law; 
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35-7-12 


E. . institute or influence any other person to institute any suit in any magistrate court; 


F. publish advertising relating to his office; 


G. operate or be interested in a bail or appeal bond business; or 
H.* serve as surety on any bond posted in any court. 


History: 1953 Comp., § 36-9-7, enacted by Laws 
1968, ch. 62, § 102; 1991, ch. 82, § 12. 

Compiler's notes. — Laws 1968, ch. 62, § 171, re- 
pealed former 36-9-7, 1953 Comp., relating to time for ap- 
pearance and pleading, effective January 1, 1977. 

Cross references. — For disqualification of magis- 
trate, see N.M. Const., art. VI, § 18, 35-3-7, 35-3-8 NMSA 
1978, Rule 2-106 NMRA and Rule 6-106 NMRA. 

The 1991 amendment, effective June 14, 1991, re- 
designated former Paragraphs (1) to (8) of Subsection 


35-7-8. Repealed. 


Repeals. — Laws 1991, ch. 82, § 15 repealed’ 35- ~ 


7-8 NMSA 1978, as enacted by Laws 1968, ch. 62, 
§ 103, relating to official bond for magistrate and 


A as Subsections A to H; deleted former Subsection B 
which read "Any magistrate violating any provision of 
this.section is guilty of a petty misdemeanor and shall 
be removed from office"; and made a related stylistic 
change. ts ' 


ANNOTATIONS 


Am. Jur, od, A.L.R. and C.J.S. references. — 51 
C.J.S. Justices of the Peace § 9; 


administration, effective June 14, 1991. For provi- 
sions of former section, see the 1990 NMSA 1978 on 
NMOneSource.com. — 


35-7-9. Magistrate admbristrition: nohes facilities. 


The adiatniateatag ofits of the courts shall provide facilities for each magistrate court. Coun- 
ties and municipalities shall cooperate and assist: wherever possible. 


History: 1953 Comp., § 36-9-9, enacted by Laws 
1968, ch. 62, § 104, 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-9-9, 1953 Comp., relating to finding defendant guilty, 


judgment and warrant of removal, effective January 1, 
1969. 


35-7-10. Magistrate administration; clerical assistants. 


Within appropriations and budgetary limitations, the district court may employ and select cleri- 


cal assistants for magistrates. 


History: 1953 Comp., § 36-9-10, enacted by Laws 
1968, ch. 62, § 105; 1972, ch. 45, § 5; 1979, ch. 160, § 4; 
2021, ch. 95, § 7. 

The 2021 amendment, effective June 18, 2021, trans- 
ferred duties of the administrative office of the courts to 


individual judicial districts; and after "limitations", de- 
leted "each magistrate, or the presiding magistrate of a 
multi-magistrate court, may select and the administrative 
office of the courts" and added "the district court", and af- 
ter "may employ", added "and select". 


35-7-11. Magistrate administration; finances. 


Except as otherwise specifically provided by law, all salaries and expenses of the magistrate 
court shall be paid by the state treasurer upon warrants of the secretary of finance and adminis- 
tration, supported by vouchers approved by the chief district judge and in accordance with budgets 
approved by the state budget division of the department of finance and administration. 


History: 1953 Comp., § 36-9-11, enacted by Laws 
1968, ch. 62, § 106; 1977, ch. 247, § 149; 2021, ch. 95, § 8. 
The 2021 amendment, effective June 18, 2021, trans- 
ferred duties of the administrative office of the courts to 


individual judicial districts; and after "approved by the", 
deleted "director of the administrative office of the courts" 
and added "chief district judge". 


35-712. Magistrate administration; rules of pleading, practice and 


procedure. 


A. The supreme court of New Mexico shall, by rules promulgated by it from time to time, 
regulate pleading, practice and procedure in judicial proceedings in the magistrate court for the 
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purpose of simplifying and promoting the speedy determination of litigation upon its merits. Such 
rules shall not abridge, enlarge or modify the substantive rights of any litigant. 

B. The supreme court shall cause all rules to be printed and distributed to all magistrates and 
to all members of the bar and no rule shall become effective until thirty days after it has been so 


printed and distributed. 


History: 1953 Comp., § 36-9-12, enacted by Laws 
1968, ch. 62, § 107. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-9-12, 1953 Comp., relating to warrant for removal ex- 
ecuted in daytime, effective January 1, 1969. 


35-7-13. Repealed. 


Repeals. — Laws 2010, ch. 7, § 4 repealed 35-7-13 
NMSA 1978, as enacted by Laws 2010, ch. 7, § 1, relating 
to the magistrate courts operation fund, effective July 1, 


Cross references. — For Rules of Civil Procedure for 
the Magistrate Courts, see Rule 2-101 NMRA et seq. 

For Rules of Criminal Procedure for the Magistrate 
Courts, see Rule 6-101 NMRA et.seq, 


2014. For provision of former section, see the 2018 NMSA 
1978 on NMOneSource.com. 


ARTICLE 8 


Magistrate Court; Juries and Jurors 


1. Magistrate jury; right to trial by jury. 

2. Magistrate jury; demand. 

35-8-3. Magistrate jury; selecting and empaneling a jury. 
4. Magistrate jury; trial. 


Sec. 

35-8-5. Magistrate jury; discharge upon failure to agree. 
35-8-6. Repealed. 

35-8-7. Magistrate civil jury fees. 


35-8-1. Magistrate jury; right to trial by jury. 


Except for contempt of the magistrate court, penalty assessment misdemeanors or offenses that 
do not prescribe incarceration as a penalty, the right to trial by jury exists in all actions in the 
magistrate court that are within magistrate trial jurisdiction. 


History: 1953 Comp., § 36-10-1, enacted by Laws 
1968, ch. 62, § 108; 1975, ch. 242, § 5; 2009, ch. 133, § 1. 

Repeals, — Laws 1968, ch. 62, § 171, repealed former 
36-10-1, 1953 Comp., relating to right of action of replevin, 
effective January 1, 1969. 

Cross references. — For right to jury trial, see N.M. 
Const., art. II, § 12. 

For rules thereto, see Rules 2-602 to 2-605, Rules 6-505, 
6-602, 6-603, 6-605, 6-609 and 6-610 NMRA. 

The 2009 amendment, effective April 7, 2009, added 
"penalty assessment misdemeanors or offenses that do 
not prescribe incarceration as a penalty". 


35-8-2. Magistrate jury; demand. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 47 Am. 
Jur. 2d Jury § 24 et seq. 

Constitutional provision prohibiting local or special legisla- 
tion as applied to statutes relating to juries, 155 A.L.R. 789. 

Mandamus or prohibition as remedy to enforce right to 
jury trial, 41 A.L.R.2d 780. 

Indoctrination by court of persons summoned for jury 
service, 89 A.L.R.2d 197. 

Right to trial by jury in criminal prosecution for driving 
while intoxicated or similar offense, 16 A.L.R.3d 1373. 

Issues in garnishment as triable to court or to jury, 19 
A.L.R.3d 1393. 

50 C.J.S. Juries § 12;51C.J.S. Justices of the Peace § 99. 


A. Either party to an action in the magistrate court within magistrate trial jurisdiction may 
demand trial by jury. Demand shall be made in the manner specified by the Rules of Civil Proce- 
dure or the Rules of Criminal Procedure for the Magistrate Courts. 

B. In civil actions, the magistrate shall collect from the party demanding trial by jury the jury 
fee established by law, but no jury fee shall be assessed against the state. In criminal actions, the 
magistrate shall not collect a jury fee. If demand is not made as provided in this section, or if the 
jury fee in any civil action is not paid at the time demand is made, trial by jury is deemed waived. 
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History: 1953 Comp., § 36-10-2, enacted by Laws ANNOTATIONS 
1968, ch. 62, § 109; 1973, ch. 29, § 1; 1975, ch. 242, § 6. 
Repeals. “ Laws 1968, ch. 62, § 171, repealed ornee Am. Jur. 2d, A.L.R. and CJS. references. 1 47 Am. 


36-10-2, 1953 Comp,, relating to commencement of re- Jur 2d Jury § 24 et seq. 


Rule. or statute requiring opposing party's consent to 
plevin by writ, effective January 1, 1969. MTC 
Cross references. — For Rules of Civil Procedure for withdrawal of demand for jury trial, 90 A.L.R.2d 1162. 


the Magistrate Courts, see Rule 2-101 NMRA et seq. 50 C.J.S. Juries § 12; 51 CJS. Thistless of the Peace § 
For Rules of Criminal Procedure for the Magistrate 99, 110, 235. 
Courts, see Rule 6-101 NMRA et seq. 


35-8-3. Magistrate jury; selecting and empaneling a jury. 


A. Ajury in the magistrate court consists of six jurors with the same qualifications as jurors in 
the district court. 

B.. The magistrate shall direct the clerk of the district court to draw and assign to that coure the 
number of qualified jurors the magistrate deems necessary for one or more jury. panels. Upon the 
receipt of the direction and in the manner prescribed for the selection of district court jurors, the 
clerk of the district court shall draw at random from the master jury wheel the number of quali- 
fied jurors specified. The names of jurors drawn for magistrate jury service shall be forwarded to 
the magistrate who shall maintain a record of the names and addresses of the prospective jurors. 

C. Whenever a jury is required, the magistrate shall order the sheriff or a responsible person 
to summon the persons named on the jury list to appear at the time and place set for trial of the 
action. If a jury is left incomplete because of failure of jurors to appear, excused absences or dis- 
qualifications, the magistrate shall direct the sheriff to summon others to complete the jury. 

D. No person may be required to remain as a member of a magistrate jury panel for longer 
than six months following qualification as a juror in any year unless the panel is engaged in a trial. 


History: 1953 Comp., § 36-10-3, enacted by Laws ANNOTATIONS 
1974, ch. 37, § 1. 

Repeals and reenactments. — Laws 1968; ch. 62, § Am. Jur. 2d, A.L.R. and C..J.S, references. — 47 Am. 
171, repealed former 36-10-3, 1953 Comp., relating to af- Jur. 2d Jury § 100 et seq. Ah 
fidavit for replevin, effective: January 1, 1969, and Laws : Right.of consent to trial of criminal case before less than 
1968, ch. 62, § 110, enacted a new 36-10-3, 1953 Comp,, _ twelve jurors; and effect of consent upon jurisdiction of 
relating to magistrate jury and empaneling. Laws 1974, - court to proceed with less than twelve, 70 A.L.R. 279, 105 
ch. 37, § 1, repealed 36-10-3, 1953 Comp., relating to mag- A.L.R, 1114, 
istrate jury and empaneling, and enacted a new section. Irregularity in drawing names for a jury panel a as 

Cross references, — For jury consisting of six persons, ground of complaint by defendant in criminal prosecution, 
see N.M. Const., art. IT, § 12. 92 A.L.R. 1109. 

For juries: jae jurors generally, see 38- 5:1 to 38-5-19 Validity of selection of jury in absence of defendant from 
NMSA 1978, courtroom, 33 A.L.R.4th 429. 


51C.J.S. Justices of the Peace § 99. 


35-8-4. Magistrate jury; trial. 


Juries in the magistrate court shall hear the evidence in the action which shall be delivered in 
public in its presence. After hearing the evidence and being duly charged by the magistrate, the 
members of the jury shall be kept together until: 

A. in civil actions, five members shall agree upon a verdict; 

B. in criminal actions, the members unanimously agree upon a verdict; or 

C. the members are discharged by the magistrate. The aay aga shall give we oe upon 
any verdict. 


History: 1953 Comp., § 36-10-4, enacted by Laws ~ Am. Jur. 2d, A\L.R. and C.J.S. references. — 75B 
1968, ch. 62, § 111; 1975, ch. 242, § 7. Am. Jur. 2d Trial § 1493 et seq. 

Repeals, — Laws 1968, ch, 62, § 171, repealed former 36- . Separation of jury in criminal case, 21 A.L.R.2d 1088, 
10-4, 1953 Comp., relating to contents of writ of replevin and _. Separation or dispersal of jury in civil case after sub- 
fat he of property, effective January 1, 1969... mission, 77 A.L.R.2d 1086, 

} 24B C.J.S..Criminal Law §§ 1382 to 1385; 51 © J.S, Jus- 
ANNOTATIONS tices of the Peace § 99, 


Magistrate court has no jurisdiction to set aside 
a jury verdict. Jaramillo v. O'Toole, 1982-NMSC-011, 97 
N.M. 345, 639 P.2d 1199. 
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35-8-5. Magistrate jury; discharge upon failure to agree. 


Whenever the magistrate is satisfied that a jury cannot agree upon a verdict in the manner pro- 
vided by law after a reasonable time, or, in the exercise of his discretion the magistrate determines 
that some necessity exists for discharge of the jury,,he may discharge it and summon a new jury 
unless the parties agree that the magistrate may render judgment. 


History: 1953 Comp., § 36-10-5, enacted by Laws 
1968, ch. 62, § 112; 1975, ch. 242, § 8. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-10-5, 1953 Comp., relating to bonds of plaintiff and de- 
fendant, effective January 1, 1969. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 75B 


Am. Jur, 2d Trial §§ 1718, 1743, 1744. 


35-8-6. Repealed. 


Repeals. — Laws 1987, ch. 279, § 1 repealed 35- 
8-6 NMSA 1978, as enacted by Laws 1968, ch. 62, § 


35-8-7. Magistrate civil jury fees. 


Separation of jury in criminal case, 21 A.L.R.2d 1088. 

Separation or dispersal of jury in civil case after sub- 
mission, 77 A.L.R.2d 1086. 

Time jury must be kept together on disagreement in 


criminal case, 93 A.L.R.2d 627. 


Separation of jury in criminal case after submission of 
cause-modern cases, 72 A.L.R.8d 248. 

24 C.J.S. Criminal Law §§ 1388 to 13890; 51 C.J.S. Jus- 
tices of the, Peace § 99. 


113, relating to juror fees in magistrate court, effective 
June 19, 1987. 


A. In each action in the magistrate court in which a jury is summoned, persons summoned for 
jury service and jurors shall be compensated for their time in attendance and service at the high- 


est prevailing minimum-wage rate. 


B. Those persons shall also be reimbursed for travel in excess of forty miles round trip from 
their place of actual residence to the court; when their attendance is ordered, at the rate allowed 
public officers and employees per mile of necessary travel. 

C. Those costs shall be charged against the party requesting the jury in a civil action, though 
no costs shall be charged against the state. All costs collected by the magistrate under this section 


shall be remitted to the administrative office of the courts, 


and all jurors shall be paid by the state 


treasurer in the same manner as other magistrate court expenses are paid." 


History: 1978 Comp., § 35-8-6, enacted by Laws 
1991, ch. 82, § 13; 2017, ch. 61, § 1. 

Compiler's notes. — Laws 1991, ch. 82, § 13 enacted 
this section as 35-8-6 NMSA 1978, but, since that code 
number had already been assigned, this section was com- 
piled as 35-8-7 NMSA 1978. 

The 2017 amendment, effective June 16, 2017, re- 
duced mileage reimbursement for certain jurors, allow- 
ing a juror to be reimbursed for mileage only if the juror 


travels more than forty miles round trip from the juror's 
residence to the courthouse; in Subsection A, after "their 
time in", deleted "travel"; and in Subsection B, after "re- 
imbursed for travel", added "in excess of forty miles round 
trip", after "residence to the court", added "when their 
attendance is ordered", after "necessary travel", deleted 
"pursuant to the Per Diem and Mileage Act if", and de- 
leted Paragraphs B(1) and aes 


ARTICLE 9 
Magistrate Court; Attachment 


Sec. 

35-9-1. Attachment; affidavit and bond; grounds. 
35-9-2.. Attachment; execution, 

35-9-3, Attachment; hearing; judgment. 

35-9-4. Attachment; dissolution. 


9-5. Attachment; suit on bond. 

9-6. Attachment; special provisions. 
35-9-7. Attachment; form of bond. 

9-8, Attachment; form of writ. 


35-9-1. Attachment; affidavit and bond; grounds. 


A. An attachment may be issued in a civil action in the magistrate court only upon the filing of 


a civil complaint, accompanied by: 
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(1) a bond to the defendant: in double the sum claimed in the complaint, with sufficient 
sureties, conditioned that the plaintiff will diligently prosecute the action to final judgment with- 
out delay and will pay the defendant all damages and costs sustained from the opi i if no 
judgment is recovered against the defendant in the action;and © = = pati 

(2) an affidavit of the plaintiff that one or more of the following facts Eaiate 

(a) the defendant is not a resident of this state; 

(b) the defendant has concealed himself or left his usual place of abode in this state so 
that ordinary civil process cannot be'served on him; 

(c) the defendant is about to remove his personal property out’ of this state or has 
concealed or'disposed of his property fraudulently so as to defraud, hinder or delay his creditors; 

' (d) the defendant is about to convey or assign, conceal or dispose of his property 
fraudulently so as to hinder or delay his creditors; 

(e) the debt that is the subject of the action was contracted out of this state, and the 
defendant has secretly removed his‘property into this state with the intent:to hinder, delay or de- 
fraud his creditors; 

(f) the defendant is a corporation whose principal office or place of business is out, 
of the state, and the corporation has not designated an agent in this state for service of SRE 
against the corporation; 

(g) the defendant fraudulently contracted the debt or incurred the obligation that is 
the subject of the action or obtained credit from the plaintiff by false pretenses; or 

(h) the debt that is the subject of the action is for labor, for any services rendered. by the 
plaintiff or his assignor at the instance of the defendant or was contracted for the necessities of life. 

B. .An-attachment. may issue, upon a demand-not: yet due in any case where an attachment is 
authorized, in the same manner as upon demands already due. 


History: 1953 Comp., § 36-11-1, enacted by Laws. What is an action for debt within attachment statute, 
1968, ch. 62, § 114; 1991, ch. 82, § 14. 12'A.L.R.2d 787. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former . Foreign attachment or ramen. as scntiaiites in ac- 
36-111, 1953 Comp., relating to forms for various actions, tion by nonresidents against nonresident or foreign. cor- 
effective January 1,1969. _ poration upon a foreign cause of action, 14 A.L.R.2d 420. 

Cross references, — For jurisdictional amount of What constitutes a fraudulently contracted debt or 
magistrate court, see:35-3-3 NMSA1978, »» fraudulently incurred liability. or obligation within pur- 

The 1991 amendment, effective June 14, 1991, in view of statute authorizing attachment on such grounds, 
Paragraph (2) of Subsection A, substituted "concealed or 39 A.L.R.2d 1265. 
disposed of his property fraudulently” for "fraudulently Amendment of attachment bond, 47 A.L.R.2d 971. 
concealed or disposed of his property" in Subparagraph (c) What sort of claim, obligation or liability is within con- 
and substituted "convey or assign,.conceal or dispose of templation of statute, providing for attachment before 
his property fraudulently" for ‘fraudulently convey or as- debt or liability is due, 58 A.L.R.2d 1451, 
sign, conceal or dispose of his property" in Subparagraph Interest of spouse in estate by entireties as subject to 
(d); deleted former Subsection C which read "Any magis- attachment lien in satisfaction of his or her individual 
trate, who issues an attachment in any civil action except debt, 75 A.L.R.2d 1172, 
in compliance with the provisions of this section is guilty Family allowance from decedent's estate. as exempt 
of a petty misdemeanor and shall be removed from office"; from attachment, garnishment, execution, and_foreclo- 
and made minor stylistic changes throughout the section. sure, 27 A.L.R.3d 863. 

Potential liability of insurer under liability policy as 
ANNOTATIONS subject of attachment, 33 A.L.R.3d 992, 

Law reviews. — For article, "Attachment in New Mex- Client's funds in hands of his attorney as subject of at- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). . tachment or garnishment by client's creditor, 35 A.L.R.3d 

For article, "Attachment in New Mexico - Part IT," see 2 1094, , 

Nat. Resources J. 75 (1962). Liability of creditor for excessive attachment or gar- 

For comment, "Attachment and Garnishment-Prejudg- © | Dishment, 56 A.L.R.3d 493. 
ment Garnishment - Study and Proposed Revisions," see 9 What constitutes malice sufficient to justify an award 
Nat. Resources J. 119 (1969). of punitive damages in action for wrongful attachment or 

For comment, "Wage Garnishment in New Mexico - Ex- garnishment, 61 A.L.R.3d 984, 
isting Debtor Protections under Federal and State Law Recovery of damages for mental anguish, distress, suf- 
and Further Proposals," see 1 N.M. L. Rev.,388 (1971). fering or the like, in action for wrongful attachment, gar- 

Am. Jur. 2d, A.L.R. and CwJ.S. references, — 6 Am. nishment, sequestration or execution, 83 A.L.R.3d 598. 
Jur, 2d Attachment and Garnishment 8§ 218, 254 to 287, Joint bank account as subject to attachment, garnish- 
518 to 522; 47 Am. Jur. 2d Justices of the Peace § 29 et seq. ment, or execution by creditor of one joint depositor, 86 

Intent to defraud, sufficiency of affidavit respecting A.L.R.5th 527, ' 
as against objection that it is a mere legal conclusion, 8° > _, 7 C-d-S. Attachment § 23 et seq.; 51 C.J.S. Justices of the 


A.L.R.2d 578. Peace § 77 (1 to 5). 


Residence of partnership for purposes of statutes autho- 
rizing attachment on ground of nonresidence, 9 A.L.R.2d 
471. 
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35-9-2. Attachment; execution. 


A. The attachment shall order the sheriff or a full-time, salaried deputy sheriff to attach per- 
sonal property of the defendant within the magistrate district having a value sufficient to satisfy 
the amount claimed in the complaint in the action, safely to keep the property to satisfy any judg- 
ment that might be recovered in the action and to make return of the attachment to the magis- 
trate at the time specified therein not less than five days nor more ince fifteen days from the date 
of issuance, 

.B. :The sheriff or deputy shall comply with the order and: 
(1) immediately make an inventory of the property seized; and 
(2) serve on:the:defendant personally, or, if the defendant cannot be found, leave at the 
defendant's residence, or if the defendant has no residence, leave with the person in whose pos- 
session the property is found, the civil complaint and summons and form for answer to civil com- 
plaint, along with a copy of the attachment and his inventory. ° 

C. No.property attached by the sheriff or deputy shall be removed by him if the person in pos- 
session of, or claiming, the property gives him a bond to the plaintiff in double the sum claimed 
in the complaint in the action, or in double the value of the property attached, whichever is less, 
conditioned that such property will be produced to satisfy any execution that might be issued upon 
any judgment which might be obtained by the plaintiff in the action. 


History: 1953 Comp., § 36-11-2, enacted by Laws 
1968, ch: 62, § 115. 

Cross references! — For applicability of personal 
property exemptions under 42-10-1 to 42-10-7 NMSA 
1978, see 35-4-2 NMSA 1978. 

For exemption of retirement funds and benefits for pub- 
lic officers and employees, see 10-11-1835 NMSA 1978. 

For exemption of welfare benefits, see 27-2-21 NMSA 
1978. 


For exemption of interest and benefits of state police 
pension fund, see 29-4-10 NMSA 1978. 

For executions not to go against lands, see 39-4-2 NMSA 
1978. 

For exemption of unemployment compensation benefits, 
see 51-1-37 NMSA 1978. 

For exemption of workers' compensation benefits, see 
52-1-52 NMSA 1978. 

For exemption of occupational disease benefits, see 52- 
3-37 NMSA 1978. 


For exemption of minimum membership holdings in co- 
operative associations, see 53-4-28 NMSA 1978. 

For‘exemption of assets of insurance companies un- 
dergoing delinquency proceedings, see 59A-41-23 NMSA 
1978. 

For exemption of fraternal benefit societies payments, 
see 59A-44-18 NMSA 1978. 


ANNOTATIONS 
Am. Jur, 2d, A.L.R. and C.J.S,. references. — 6 Am. 
Jur, 2d Attachment and Garnishment §8§ 288 to 329. 
Inclusion or exclusion of first and last days in comput- 
ing the time for performance of an act or event which 
must take place a certain number of days before a known 
future date, 98 A.L.R.2d 1331. 


7 C.J.S. Attachment § 170 et seq. 51 C.J.S. Justices of 
the Peace § 77 (6), (7). | 


35-9-3. Attachment; hearing; judgment. 


A. Ifthe defendant was personally served as provided in Section 35-9-2B NMSA 1978, or if he 
appears as provided in the civil summons, the magistrate shall proceed to hear and determine the 


action on its merits as in other civil actions. 


B. Ifthe defendant was not personally served as provided in Section 35-9-2B NMSA 1978, but 


his personal property was seized under the attachment and he does not appear as provided in the 
summons, the magistrate shall order the sheriff to notify the defendant by newspaper publication 
or by posting in at least three of the most public places in the county that his property has, been 
attached and that, unless he appears before the magistrate at a time and place mentioned in the 
notice, not less than twenty days or more than ninety days from the date of the notice, judgment 
will be rendered against him and his property sold to pay the debt. If the defendant appears when 
notified as provided in this subsection, the magistrate shall proceed to hear and determine the 
action on its merits as in other civil actions. If the defendant fails to appear when notified as pro- 
vided in this subsection, the magistrate shall enter a default judgment against him in the action. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
constitutes "appearance" under Rule 55 (b)(2) of Federal 


History: 1953 Comp., § 36-11-3, enacted by Laws 
1968, ch, 62, § 116. 
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Rules of Civil Procedure, providing that if party against action, that party must be served with notice of applica- 
whom default judgment is sought has "appeared" in tion for judgment, 139 A.L.R. Fed. 603. 


35-9-4. Attachment; dissolution. 


A. -An attachment may be dissolved at any time before final judgment if the defendant appears 
and pleads to the action and posts bond to the plaintiff in double the sum‘claimed in the-complaint, 
or double the value of the property attached, whichever is less, with sufficient sureties, conditioned 
that the property will be available to satisfy any judgment which might be entered against him in 
the action. 

B. When an attachment is dissolved, all proceedings touching the property attached are va- 
cated, and the action shall proceed as if the attachment had not been issued. 


History: 1953 Comp., § 36-11-4, enacted by Laws .. ANNOTATIONS 


12F> A OAa tht Z, Am. Jur. 2d, A.L.R. ahd C.J.S. references. — 6 Am. 
Jur. 2d Attachment and Garnishment §§ 528 to 557. ~ 
7 C.J.S. Attachment. § 247 et seq. 51 C.J.S, Justices of 
the Peace § 77 (15), (16). 


35-9-5. Attachment; suit on bond. 


The bond given by the plaintiff or other person in an attachment action in the magistrate court may 
be sued upon in the name of the state by any party injured, and shall proceed as in other civil actions. » 


History: 1953 Comp., § 36-11-5, enacted by Laws Recovery of value of use of property wrongfully at- 
1968, ch. 62, § 118. tached, 45 A.L.R.2d 1221. 
Right to recover attorney's fees for wrongful attach- 
ANNOTATIONS ment, 65 A.L.R.2d 1426. : 
Am, Jur, 2d, A.L.R. and C.J.S. references. — 6 Am. 51 C.J.S. Justices of the Peace § 77 (19), (20). 


Jur. 2d Attachment and Garnishment 8§ 546 to 549. 


35-9-6. Attachment; special provisions. 


All laws and procedures governing magistrate courts apply to attachment actions in the magis- 
trate court except as otherwise provided by law. 


History: 1953 Comp., § 36-11-6, enacted by Laws 
1968, ch, 62, § 119. 


35-9-7. Attachment; form of bond. 


Attachment bonds in civil actions in the magistrate court shall be in substantially the following 
form: 


"STATE OF NEW MEXICO iN 
(9 MAGISTRATE DISTRICT, DIVISION 
(Name), Plaintiff ) 
| ) 
v. ) CIVIL DOCKET NO. 
(Name), Defendant ) 
ATTACHMENT BOND 


We bind ourselves, our heirs, executors and administrators to the state of New Mexico in the sum 
of ($ ) on condition that the plaintiff will diligently prosecute this action to final 
judgment without delay, will pay to the defendant all money found due to him in the action, and 
will pay all damages that may accrue to the defendant by reason of the attachment, upon comple- 
tion of which this obligation is void. 
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Plaintiff (Principal) 
Surety 
Surety 

Approved | i 195 : 

Magistrate" 


History: 1953 Comp., § 36-11-7, enacted by Laws 
1968, ch. 62, § 120. 


35-9-8. Attachment; form of writ. 


Writs of attachment in civil actions in the magistrate court shall be in substantially the follow- 
ing form: : | 


"STATE OF NEW MEXICO 
MAGISTRATE DISTRICT, DIVISION 
(Name), Plaintiff ) 
) 
Vv. ) CIVIL DOCKET NO. 
) 
(Name), Defendant . ) 


WRIT OF ATTACHMENT 


THE STATE OF NEW MEXICO 
TO: . The sheriff or a full-time, salaried deputy sheriff: 

You are ordered to attach personal property of the defendant in this action having a value suf- 
ficient to satisfy the sum of ($___—_+), with interest and costs, wherever the same may be 
found in the county, safely to keep the property to satisfy any judgment that might be recovered 
by the plaintiff in this action, and to make return of this writ to me on , 19 ___, presenting 
with your return a copy of your inventory of property attached. 

Dated jit. nn by dD 


Magistrate" 


History: 1953 Comp., § 36-11-8, enacted by Laws 
1968, ch. 62, § 121. 


ARTICLE 10 
Magistrate Court; Forcible Entry or Unlawful Detainer 
Sec. . Sec. 
35-10-1. Forcible entry or detainer; grounds, 35-10-4. Forcible entry or detainer; judgment. 
35-10-2. Limitation of remedy. 35-10-5. Forcible entry or detainer; damages on appeal. 
35-10-3. Forcible entry or detainer; special provisions. 35-10-6. Forcible entry or detainer; form of execution. 


35-10-1. Forcible entry or detainer; grounds. 


A. A civil action for forcible entry or unlawful detainer of real property is commenced by the 
filing of a civil complaint alleging that one or more of the following facts exists: 
(1), the defendant entered and occupied the lands and tenements of another against the 
will or consent of the owner and refused to vacate the premises after notice by the owner or his 
agent or attorney; 
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(2) the defendant holds over after the termination, or contrary to the terms of, his lease or 
tenancy; 

(3) the defendant fails to pay rent at the time stipulated for payment; 

(4) the defendant continues in possession after a sale by foreclosure of mortgage or on 
execution unless the defendant claims by a title paramount to the mortgage under which the sale 
was made or by title derived from the purchaser at the sale; or 

(5) the defendant is a tenant from month to month or a tenant at will and continues in 
possession of the premises after thirty days' written notice by the owner or his agent or attorney 
to vacate. 

B. The district court of the county in which the real property is located has concurrent original 
jurisdiction in civil actions for forcible entry or unlawful detainer when the rent contracted for 
amounts to fifty dollars ($50.00) or more a month or when the reasonable rental value of the prem- 
ises is fifty dollars ($50.00) or more a month, 


History: 1953 Comp., § 36-12-1, enacted by Laws determine whether the requisite jurisdiction exists. Kuyk- 
1968, ch. 62, § 122, endall v, Ulibarri, 1952-NMSC-007, 56 N. M. 43, 239 P.2d 
Repeals. — Laws 1968, ch. 62, § 171, repealed former 731 (decided under former law). 
36-12-1, 1953 Comp., relating to jurisdiction in criminal Action by peaceable possessor. — Whaves one isin 
cases, effective January 1, 1969. quiet and peaceable possession of land belonging to the 
Cross references. — For jurisdictional amount of United States and is ousted by an intruder, he may main- 
magistrate court, see 85-3-8 NMSA 1978, ‘tain an action of forcible entry and detainer, even though 
his possession and occupation was without, authority of 
ANNOTATIONS law. Murrah v. Acrey, 1914-NMSC-051, 19 N.M. 228, 142 
Action for unlawful detainer is purely statutory P. 143 (decided under former law). . 
and is restricted in its operation to the situations specified nad ea lo bbl L ae of aps bi 
in the statute. Ott v. Keller, 1976-NMCA-124, 90 N.M. 1, : > co BOC ee 
AEateoaaet be. Colin: 1981-NMSC-022, 95 N.M. 565, 624 P.2d 507. 


When suit precluded by 35-10-3 NMSA 1978. — 
Where defendants purchased ranch four years prior 
and remained in possession and plaintiff does not claim 
any possession prior to that, has never been in posses- 


Unlawful detainer is a summary proceeding; an 
equitable owner under a real estate contract cannot be 
ousted from possession by a summary proceeding, and the 
question of title to land cannot be determined in an un- 


lawful detainer action. Ott v. Keller, 1976-NMCA-124, 90 sion either as owner, tenant or in any other capacity, 
N.M. 1, 558 P.2d 613. but bases title on a disputed contract between the par- 

Effect. of action. — An action for forcible entry or ties, the plaintiff's title is so directly and inextricably 
unlawful detainer settles nothing between the parties, involved in the action for unlawful detainer that suit is 
does not determine title to the property or the absolute precluded by 35-10-3C NMSA 1978. Reinhart v, Lindholm, 


right to possession, and only places the parties in their 1972-NMSC-087, 84 N.M. 546, 505 P.2d 1222. , 
original positions prior to the forcible entry or unlawful Enforcement ofright of way not permitted either. — 
detainer. Ott v. Keller, 1976-NMCA-124, 90 N.M. 1, 558 Action of forcible entry and detainer did not lie to enforce 


P.2d 6138. , a right of way. Roberts v. Trujillo, 1884-NMSC-005, 3 N.M. 
Sufficiency of complaint. — Substantial compli- (Gild.) 87, 1 P. 855 (decided under former law). , 
ance with statutory form of complaint in a forcible en- Jurisdiction on Apache reservation. — Despite the 
try and detainer action was sufficient. Heron v. Kelly, fact that the Apache reservation land upon which plain- 
1944-NMSC-007, 48 N.M. 123, 146 P2d 851; Puckett v. tiffs house is located was fee patent land, presumably 
Walz, 1937-NMSC-055, 41 N.M. 612, 72 P.2d 623; Springer granted under the Indian Allotment Act, and that the 
v. Wasson, 1917-NMSC-065, 23 N.M. 277, 167 P. 712 (de- Mescalero tribal law makes no provision for a wrongful 
cided under former law). entry and detainer action, nevertheless the state may not 
Sufficiency of proof, — It is unnecessary to prove a assume jurisdiction without congressional or tribal autho- 
forcible entry, proof of unlawful detainer being sufficient. rization. Chino v. Chino, 1977-NMSC-020, 90 N.M. 203, 
Springer v. Wasson, 1919-NMSC-038, 25 N.M. 879, 183 561: P.ad 476. 
P. 398 (decided under former law). Jurisdiction not ousted by raising of title. — If 
Sufficiency of description of land. —In forcible en- ____ title to real estate was raised only indirectly, it would not 
try and detainer suit, the description should be so definite . oust the jurisdiction of the justice of the peace (now mag- 
and certain that the premises may be readily identified, istrate). Wood Garage v. Jasper, 1937-NMSC-019, 41 N.M. 
but reasonable and not absolute certainty is all that is 289, 67 P.2d 1000 (decided under former law). 
required. Patten v. Balch, 1910-NMSC-008, 15 N.M. 276, Effect of default on real estate sales contract. 
106 P. 388; Sanchez v. Tune, 1857-NMSC-012, 1 N.M. 238 — A real estate sales contract is not a lease or tenancy 
(decided bee pe, former law). since it does not involve a landlord-tenant relationship 
Affidavit of jurisdictional Soda Hernia a suit during the existence of the contract, and the contract 
in forcible entry and detainer or unlawful detainer can be cannot, after default, transform a vendor-vendee r ela- 
instituted in the district court, an affidavit must be made | tionship into one of landlord-tenant despite provisions 
showing that the reasonable rental value of the prem- which attempt to do so; thus, an unlawful detainer ac- 
ises is $50.00 or more per month, Kuykendall v. Ulibarri, tion does not arise out of a vendor-vendee relationship, 
1952-NMSC-007, 56 N.M..43, 239 P.2d 731 (decided under the vendee in possession was not a tenant in any sense 
former law). ‘ . : of the word, his default did not make him a tenant, ‘and 
Complaint as whole to be examined. — Where ju- consequently, the trial court lacked'jurisdiction over the 
risdiction of the district court depends upon the amount in ©» Subject matter. Ott v. Keller, 1976-NMCA-124, 90 N.M. 
controversy, the complaint as a whole is to be examined to 1, 558 P.2d 618. 
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Proceeding inequitable. — A summary unlawful de- 
tainer proceeding was inequitable to defendant-vendees, 
whose counterclaim and demand for a jury were disre- 
garded by the trial court when it terminated defendants' 
contract, evicted the defendants from their residence, for- 
feited all sums paid (approximately 25% of the purchase 
price) and ordered defendants to pay plaintiffs' attorney's 
fees and costs. Ott v. Keller, 1976-NMCA-124, 90 N.M. 1, 
558 P.2d 613. 

When right of possession arises at foreclosure 
sale. — The right of possession in a purchaser at a fore- 
closure sale arises upon the issuance to him of a commis- 
sioner’s deed. Minor v, Riebold, 1974-NMSC-033, 86 N.M. 
279, 523 P.2d 14. 

Effect of foreclosure decree sale on mortgagor 
possession. — A mortgagor of real estate’ is not en- 
titled to retain possession of property after confirmation 
of sale under decree of foreclosure. Gunby v. Doughton, 
1924-NMSC-063, 30 N.M. 144, 228 P. 603 (decided under 
former law). 

Waiver of notice to vacate. — In an action of unlaw- 
ful detainer, notice to vacate may be waived by the defen- 
dant. Board of Educ. v. Astler, 1914-NMSC-081, 21 N.M. 1, 
151 P. 462 (decided under former law). 

Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M. L. Rev. 293 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
dur, 2d Forcible Entry and Detainer §§ 1 to 27. 

Surrender and acceptance of term as affecting right to 
recover rent or on obligation given for rent, 18 A.L.R. 957, 
58 A.L.R. 906. 


35-10-2. Limitation of remedy. 


MAGISTRATE COURT; FORCIBLE ENTRY OR UNLAWFUL DETAINER 


35-10-3 


Criminal offense of forcible detainer where entry was 
peaceable, 49 A.L.R. 597. 

Dispossession without legal process by one entitled to 
possession of real property as ground of action, other than 
for recovery of possession or damage'to his person, by per- 
son dispossessed, 101 A.L.R. 476. 

Forcible entry and detainer or unlawful detainer as ap- 
plicable in case of "lease" of pamecals or oil and gas, 107 
A.L.R. 661. 

Deed or lease of real Biotic as affecting rights and 
remedies available against tenant at will or by sufferance, 
151 A.L.R. 370, 

Remedy of tenant against stranger wrongfully interfer- 
ing with his possession, 12 A.L.R.2d.1192, 

Implied duty of lessee to remove his property, debris, 
buildings, improvements and the like, from leased sins 
ises at expiration of lease, 23 A.L.R.2d 655. 

Validity and construction of lease provision requiring 
lessee to pay liquidated sum for failure to vacate premises 


‘or surrender possession at expiration of lease, 23 A.L.R.2d 


1318. 

Relief against forfeiture of lease for nonpayment of rent, 
31A.L.R.2d 321. 

Right of landowner who has conveyed property to third 
person to maintain forcible detainer or similar summary 
possessory action, 47 A.L.R.2d 1170. 

Right of landlord legally entitled to possession to dis- 
possess tenant without legal process, 6 A.L.R.3d 177, 

36A C.J.S, Forcible Entry and Detainer §§ 1 to 22. 


The provisions of Sections 35-10-1 through 35-10-6 NMSA 1978 shall not apply to actions by a 
landlord arising out of a residential tenancy governed by the Uniform Owner-Resident Relations 


Act [47-8-1 through 47-8-52 NMSA 1978]. 


History: 1953 Comp., § 36-12-1.1, enacted by Laws 
1975, ch. 38, § 53. 

Cross references, — For provision of Uniform Owner- 
Resident Relations Act on forcible entry and detainer, see 
47-8-49 NMSA 1978. 


ANNOTATIONS 


Law reviews. — For survey, "The Uniform Owner- 
Resident Relations Act," see 6 N.M.L. Rev. 293 (1976). 


35-10-83. Forcible entry or detainer; special provisions. 


A. Except as provided in Section 35-10-1 NMSA 1978, three days' notice in writing to quit must 
be given to the defendant before a civil action for forcible entry or unlawful detainer may be filed. 
B. The return day of the summons in an action for forcible entry or unlawful detainer shall 
be’not less than three, nor more than ten, days from the time of service of the civil complaint and 
summons on the defendant. Except by consent of the parties, no continuance shall be granted for 


more than ten days. 


C. The questions of title or boundaries of land shall not be investigated in an action for forcible 
entry or unlawful detainer, but the action does not prevent a party from testing the right of prop- 
erty in any other manner. An action for forcible entry or unlawful detainer may not be brought in 
connection with any other action, nor may it be made the subject of setoff. 

D. The right of a landlord in an action for forcible entry or unlawful detainer is not affected by 


the underleasing of his tenant. 


E. When a lessee has been induced to take a lease by means of forée, frandc or intimidation, he 
may plead a paramount title in himself, an outstanding title or the want of title in the lessor. 

F. Legal representatives of a person who, if alive, might have brought an action for forcible 
entry or unlawful detainer may bring the action after his death: 
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_ MAGISTRATE AND MUNICIPAL COURTS 


35-10-5 


G. All laws and procedures governing magistrate courts apply to actions for forcible entry or 
unlawful detainer in the magistrate court except as otherwise provided by law. 


History: 1953 Comp,, § 36-12-2, enacted by Laws. 
1968, ch, 62, § 123. 

Repeals. — Laws 1968, ch, 62, § 171, repealed former 
36-12-2; 1953 Comp., relating to disqualification of justice 
by interest or relationship, effective January 1, 1969. 


ANNOTATIONS 


Sufficiency of notice. — The notice to quit should be 
sufficiently definite to inform the tenant of the meaning of 
the notice, but the landlord's signature is not indispens- 
able. Lund v. Ozanne, 1906-NMSC-001, 13-N.M. 293, 84 
P. 710 (decided under former law). 

Where sufficient. — Allegation in coniplaint "that on 
a certain day, to wit, the 80th day of September, 1949, at 
said county, demand in writing was duly made by plain- 
tiff of said defendant for, and requiring the payment; said 
rent then due, amounting to the said sum of $4000., or 
the possession of said demised property, but said defen- 
dant neglected and refused for the space of three whole 
days and upward, after demand so made as aforesaid, and 
still neglects and refuses, to pay said rent, or surrender 
possession of said premises," sufficiently alleged statutory 
notice. Kuykendall v, Ulibarri, 1952-NMSC-007, 56 N.M. 
438, 239 P.2d 731 (decided under former law). 

Defenses allowed. — This section allows any defense, 
whether legal or equitable, to be raised that does not try 
title or boundaries to the disputed property. Wal-Go As- 
socs, v. Leon, 1981-NMSC-022, 95 N.M. 565, 624 P.2d 507, 

Suit precluded by Subsection C, — Where defen- 
dants purchased ranch four years prior and remained 
in possession and plaintiff does not claim any posses- 
sion prior to that, has never been in possession either as 


owner, tenant or in any other capacity, but bases title on 
a disputed contract between the parties, the plaintiff's 
title is so directly and inextricably involved in the action 
for unlawful detainer that suit.is precluded by 35-10-3C 
NMSA 1978. Reinhart v. Lindholm, 1972-NMSC- 087, 84 
N.M. 546, 505 P.2d 1222, 

Real estate provisions not violated, — Where the 
title to real estate is drawn in question indirectly or inci- 
dentally, statutory and constitutional provisions are not 
violated. Brown v. Bigham, 1958-NMSC-110, 65 N:M. 465, 
331 P.2d 1106 (decided under former law). joSt 

Question of title resolved previously. — Prohibition 
in Subsection C against investigation of questions of title 
in unlawful detainer actions did not mean: that magis- 
trate court and district court lacked jurisdiction to decide 
whether plaintiff was entitled to possession of property 
which he had purchased at foreclosure sale but which 
defendant had failed to vacate, since the only question of 
title, that of the validity of the order of the district. court 
under which the deed was issued tothe plaintiff, had 
previously been resolved against the defendant. Minor v. 
Riebold, 1974-NMSC-033, 86 N.M. 279, 523 P.2d 14. 

Trial by jury. — Right to a trial by jury does not exist 
in an action for forcible entry and detainer in the absence 
of statutory authority. Reece v. Montano, 1943-NMSC-054, 
48 N.M. 1, 144 P.2d 461 (decided under former law), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur. 2d Forcible Entry and Detainer §§ 6, 34, 35, 37, 42, 43. 

Right of landlord legally entitled to possession to dis- 
possess tenant without legal process, 6 A.L.R.3d 177, 

36A C.J.S. Forcible Entry and Detainer §§ 23 to 28, 35. 


35-10-4. Forcible entry or detainer; judgment. 


A. Ifthe defendant.is found guilty in a civil action for forcible entry or unlawful detainer, judg- 


ment shall be entered against him:, 
(1) for damages; and 


(2) that he be removed from the premises and the plaintiff be put in possession. 
B. Execution shall include an order that the sheriff or a full-time, salaried deputy sheriff re- 


move the defendant from the premises. 


History: 1953 Comp., § 36-12-3, enacted by Laws 
1968, ch. 62, § 124. 

Repeals. — Laws ‘1968, ch. 62, § 171, repealed former 
36-12-3, 1953 Comp., relating to form of.dockets in crimi- 
nal cases, effective January 1, 1969. 

Cross references. — For applicability of personal 
property exemptions under '42-10-1:NMSA 1978, see 35- 
4-2 NMSA 1978. 


For exemptions and procedure for claiming in magis- 
trate courts, see Rule 2-803 NMRA. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 35 Am. 
Jur, 2d Forcible Entry.and Detainer §§ 47 to 49. 
36A C.J.S. Forcible Entry and Detainer §§ 68 to 75. 


35-10-5. Forcible entry or detainer; damages on appeal. 


A. Ifthe plaintiff recovers judgment i in an action for’ forcible entry or unlawful detainer upon 


appeal: 


(1) to the district court, the apn auee assessed shall be the actual he of the rent due 
until entry of judgment by the magistrate court and double the value ee all rent accrued pt 


until entry of judgment in the district court; and: 


(2) tothe supreme court or court of appeals, further damages at double tiie led of all 
rent accrued from the entry of judgment in the district court until delivery of possession to him. 
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B.. The supersedeas bond required under Section 39-3-22 NMSA 1978, shall contain acondition 
requiring the defendant appealing or taking a writ of error to the supreme court or court of ap- 
peals to pay all damages prescribed in this section if the judgment of the district court is affirmed 
by the supreme court or court of appeals, and the amount of the bond shall be sufficient to cover all 
such damages. The bond operates as a supersedeas to the order of removal as well as to execution 
for damages and costs. Upon final disposition of the appeal from the district court in his favor, the 
plaintiff may sue on the supersedeas bond to recover the damages. 


History: 1953 Comp., § 36-12-4, enacted by Laws ANNOTATIONS 
een es Oye et Law reviews For FIGS "The Uniform Owner 
Repeals. — Laws 1968, ch. 62, § 17 1, repealed former : lt RR , < 
36-12-4, 1953 Comp., relating to suspension of sentence in Resident Relations Act," see 6 N.M, L. Rev. 293 (1976). 
criminal cases, effective January 1, 1969. Am. Jur. 2d, A.L.R. and C.J.S. references. — 35 Am. 
Cross references. — For amendments on trial de novo Jur. 2d Forcible Entry and Detainer §§ 50, 51,56: 
in district court, see 35-13-3 NMSA 1978. nna C.J.S. Forcible Entry and Detainer §§ 58 to 61, 87 
to 


35-10-6. Forcible entry or detainer; form of execution. 


Executions in civil actions for forcible entry or detainer in the magistrate court shall bei in sub- 
stantially the following form: 


"STATE OF NEW MEXICO 
MAGISTRATE DISTRICT, DIVISION 
(Name), Plaintiff ) 
) 
Vv. ) CIVIL.DOCKET NO. 
) 
(Name), Defendant) 


EXECUTION IN FORCIBLE ENTRY OR DETAINER 


THE STATE OF NEW MEXICO 
To:. The sheriff or a full-time, salaried deputy sheriff: 
Judgment having been entered for the plaintiff in this action, you are ordered to cause the 
defendant forthwith to be removed from the premises at: (describe premises as in the judgment) 
the plaintiff to have possession thereof, and that you levy against the personal prop- 
erty of the defendant, wherever the same may be found in the county, the sum of 


($ ) and your fees hereon, and that you return this writ to me within twenty days. 
Dated Med 6° Arcee | 
Magistrate" 

History: 1958 Comp., § 36-12-5, enacted by Laws Repeals. — Laws 1968, ch. 62, § 171, repealed former 

1968, ch. 62, § 126. 36-12-5, 1953 Comp., relating to criminal dockets, effec- 
tive January 1, 1969. 
ARTICLE 11 
Magistrate Court; Replevin 

Sec. ) Sec. 
35-11-1. Replevin; grounds. 35-11-3. Judgment. 


35-11-2. Replevin; special provisions. 


35-11-1. Replevin; grounds. 

Whenever any personal property is wrongfully taken or detained, the person having a right to 
immediate possession may bring a civil action of replevin for recovery of the property and for dam- 
ages sustained from the wrongful taking or detention. However, in replevin actions, magistrate 
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MAGISTRATE AND MUNICIPAL COURTS 


35-11-3 


courts shall not issue any writs of replevin or any other orders providing for a seizure of property 


pips hate ese 


History: 1953 Comp., § 36-13-1, enacted by Laws 
1968, ch, 62, § 127; 1975, ch. 249, § 8. 

Repeals, — Laws 1968, ch. 62, § 171, repealed former 
36-13-1, 1953 Comp., relating to forms in criminal cases, 
effective January 1, 1969. 

Cross references. — For jurisdictional amount of 
magistrate court, see 35-3-3 NMSA 1978. 

For replevin bond where animals trespassing in irriga- 
tion district, see 77-14-14 NMSA 1978. 


ANNOTATIONS 


Former versions unconstitutional. — Former ver- 
sions of New Mexico replevin statutes, insofar as they pro- 
vided for a prejudgment taking of property without notice 
and hearing, were unconstitutional as a violation of the 
constitutional prohibition of taking property without due 
process of law. Montoya v. Blackhurst, 1972-NMSC-058, 84 
N.M. 91, 500 P.2d 176. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 66 Am. 
Jur. 2d Replevin §§ 61 to 66. 

Sufficiency of proof in replevin of defendant's possession 
at time of commencement of action, 2 A.L.R.2d 1043. 

Right of action for conversion as affected by assertion of 
rights or pursuit of remedies founded on continued owner- 
ship of the property, 3 A.L.R.2d 218. 


35-11-2. Replevin; special provisions. 


Revocation of license to cut and remove timber as af- 
fecting rights in respect of timber cut but not removed, 26 
A.L.R.2d 1194. . 

Availability of replevin or similar possessory action 
to one not claiming as heir, legatee or creditor of de- 
cedent's estate, against personal representative, 42 
A.L.R.2d 418, 

County that may bring replevin or similar possessory 
action, 60 A.L.R.2d 487. 

Recovery of fees as damages by successful litigant i in re- 
plevin or detinue action, 60 A.L.R.2d 946, 

Maintenance of replevin or similar possessory rem- 
edy by cotenant, or security transaction creditor thereof, 
against other cotenants, 93 A.L.R.2d 358. 

Recovery of value of property in replevin or similar pos- 
sessory action where defendant, at time action is brought, 
is no longer in possession of property, 97 A.L.R.2d 896. 

Modern views as to validity, under Federal Constitu- 


-tion, of state prejudgment attachment, garnishment and 


replevin procedures, distraint procedures under land- 
lords' or innkeepers' lien statutes, and like procedures au- 
thorizing summary seizure of property, 18 A.L.R. Fed. 223, 
29 A.L.R. Fed. 418. 

77 C.J.S. Replevin § 1 et seq. 


All laws and procedures governing magistrate courts apply to actions of replevin in the magis- 


trate court except as otherwise provided by law. 


History: 1953 Comp., § 36-13-4, enacted by Laws 
1968, ch. 62, § 130. 


35-11-3. Judgment, 


Repeals. — Laws 1968, ch. 62, § 171, repealed Koenig 
36-13-4, 1953 Comp,, relating to distribution of forms for 
criminal cases, effective January 1, 1969. 


In any replevin action in the magistrate court, judgment may be entered for the plaintiff grant- 
ing the plaintiff the property, or its fair market value in case a delivery cannot be made, and dam- 
ages for the wrongful taking or detention of the property by the defendant. 


History: 1953 Comp., § 36-13-7, enacted by Laws 
1975, ch. 249, § 9. 


Cross references, — For Rules of Civil Procedure for 
the Magistrate Courts, see Rule 2-101 NMRA et seq. 


ARTICLE 12 


Magistrate Court; Garnishment 


1, Garnishment; affidavit and bond; grounds. 
2. Garnishment; service on garnishee. 
3. Garnishment; effect on garnishee. 
4, Garnishment; answer by garnishee. 
35-12-5. Garnishment; controverting garnishee's answer. 
6. Garnishment; unmatured debts. 
7. Garnishment; exemptions. 
8. Garnishment; payment of exempt wages and 
. salary. 
35-12-9, Garnishment; wages and salary; lien; priority. 
35-12-10, Garnishment; public officer as garnishee. 


Sec. : 

35-12-11. Garnishment; execution against garnishee. 

35-12-12. Garnishment; defense to claim against gar- 
nishee. 

35-12-18. Garnishment; dissolution. 

35-12-14. Garnishment; suit on bond. 

35-12-15. Garnishment; special provisions. 

35-12-16. Garnishment; costs; attorney fees. 

35-12-17. Garnishment; form of bond. 

35-12-18. Garnishment; form of writ. 

35-12-19. Garnishment; district court; magistrate court; 
small claims court. 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 
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35-12-1. Garnishment; affidavit and bond; grounds. 


A. Garnishment may be issued in advance of judgment in a civil action in the magistrate court 
only upon the filing of a civil complaint, accompanied by: 

(1) abond to the defendant, with sufficient sureties, in double the sum claimed in the com- 
plaint, conditioned that the plaintiff will diligently prosecute the action to final judgment without 
delay, will pay to the defendant all money found due to him in the action and will pay the defen- 
dant and the garnishee all damages and costs sustained from the garnishment if no judgment is 
recovered from the defendant in the action; and 

(2) an affidavit of the plaintiff that one or more of the following facts exists: 

(a) the defendant has no property in his possession within this state subject to execu- 
tion to satisfy the amount claimed in the complaint; or 

(b) one or more of the grounds for issuance of attachment in the magistrate court, the 
applicable grounds to be stated in the affidavit. 

B. Garnishment may be issued in aid of execution of judgment entered in a civil action in the 
magistrate court only upon the filing in the action of an affidavit of the plaintiff that the defendant 
has no property in his possession within this state subject to execution to satisfy the judgment. 

C. Garnishment may be issued in the magistrate court in aid of execution of judgment, which 
was entered in a civil action in some other court in this state and the unpaid balance of which 
does not exceed the jurisdictional amount of the magistrate court, only upon the filing of a civil 
complaint together with a certified copy of the judgment and an affidavit of the plaintiff that the 
defendant has no property in ang possession within this state subject to execution to satisfy the 
judgment. 

D. The affidavit under Subsections A through C shall include a statement that the plaintiff 
believes that a named garnishee: 

(1) is indebted to the defendant and that the debt is not exempt from garnishment; or © 

(2) holds personal property belonging to the defendant. | 

E.. Any magistrate who issues a garnishment in any civil action except in compliance with the 
provisions of this section is guilty of a petty misdemeanor and shall be removed from office. 


History: 1953 Comp., .§ 36-14-1, enacted by Laws appeal dismissed, 395 U.S, 826, 89 S, Ct. 2136, 23 L, Ed. 2d 


1968, ch, 62, § 183; 1969, ch. 189, § 3. 740 (1969) (decided under former law). 

Repeals. — Laws 1968, ch. 62, § 171, repealed former Reaching of exempt property. — Garnishment was 
36-14-1, 1953 Comp., relating to initiation of peace pro- not a device by which exempt property could be reached. 
ceedings, effective January 1, 1969. McFadden v, Murray, 1927-NMSC-039, 32 N.M. 361, 257 

Cross references. — For jurisdictional amount of P, 999 (decided under former law), 
magistrate courts, see 35-3-3 NMSA 1978. Garnishment proceedings are a statutory rem- 

For rules governing garnishment in the district, mag- edy which are controlled by this chapter, Jemko, Inc. v. 
istrate, and metropolitan courts, see Rules 1-065.2, 2-802, Liaghat, 1987-NMCA-069, 106 N.M. 50, 738 P.2d 922. 
and 3-802 NMRA, respectively. Garnishment of husband's income for wife's 

For form for claim of exemptions on executions, see Rule debts. — Since one-half of husband's income is, avail- 
4-803 NMRA, | able to satisfy wife's separate debt, because wife has a le- 

For form for order on claim of exemption and order to gally recognized interest in one-half of husband's income, 
pay in execution proceedings, see Rule 4-804 NMRA. creditor's post-judgment garnishment of one-half of hus- 

For form for application for writ of garnishment and af- band's income was garnishment of its judgment debtor's 
fidavit, see Rule 4-805 NMRA. wife's property, not husband's, and husband lacks stand- 

For form for notice of right to claim exemptions from ing to claim denial of due process. Cent. Adjustment Bu- 
execution, see Rule 4-808A NMRA. reau, Inc. v. Thevenet, 1984-NMSC-0838, 101,N.M. 612, 686 

For form for claim of exemption from garnishment, see P.2d 954), 

Rule 4-809 NMRA. Joinder of spouses jointly obligated on promis- 
sory note. — Where husband is judgment debtor and the 
ANNOTATIONS judgment of the trial court in a garnishment proceeding 


indicates that garnishee is indebted on a promissory note 
to husband and wife, if the note is not’a community as- 
set, both payees under the note should be joined so as to 
adjudicate their respective rights under the note, but if 
the note is a community asset, wife would be considered a 
proper but not indispensable party. Jemko, Inc. v. Liaghat, 
1987-NMCA-069, 106 N.M. 50, 738 P.2d 922. 
Jurisdiction. — A court has no jurisdiction to proceed 


Due process not violated. — Due process does not 
require that a judgment debtor shall be given notice and 
an opportunity to be heard before issuance of a garnish- 
ment to satisfy the judgment, since the judgment debtor 
would have already been provided with notice and an op- 
portunity to be heard in the proceeding that resulted in 
the judgment against him; in addition, the plaintiffs had 
actual notice of the garnishment, were represented by ” : yt ope 
counsel, and made no attempt to claim the exemptions in garnishment, even though it is a court of general juris- 
which they alleged were denied them without notice and a diction, unless such jurisdiction is expressly conferred by 
hearing, Moya v. DeBaca, 286 F. Supp. 606 (D.N.M. 1968), _—- Statute. 1969 Op. Att'y Gen. No. 69-85. 
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Law reviews. — For comment, "Attachment and Gar- - 


nishment - Prejudgment Garnishment - Study and Pro- 
posed Revisions," see 9 Nat, Resources J. 119 (1969). 
For comment, "Wage Garnishment in New Mexico - Ex- 


isting Debtor Protections under Federal and State Law - 


and Further Proposals," see 1 N.M. L. Rev,'388 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 6 Am. 
Jur. 2d Attkchivent pad Garnishment §§ 218, 332 to 334, 
518 to 522. 

Garnishment.of anki in suit against the payee or bari 
holder of a check upon the bank, 5 A.L.R. 589. 

Levy upon or garnishment of contents of safety deposit 
box, 11 A.L.R. 225, 19 A.L.R. 863, 39 A.L.R.1215. 

Garnishment of debt due from a foreign corporation 
doing business within the state to a nonresident, arising 
from business outside the state, 27 A.L.R, 1896. 

Garnishment of fire insurer, 38 A.L.R, 1072, 58 A.L.R. 
724. 

Garnishment of debt as affected by previous assign- 
ment by principal defendant to a nonresident served con- 
structively, 39 A.L.R. 1465. 

Garnishment of goods covered by negotiable warehouse 
receipt, 40 A.L.R. 969, 

Garnishment of note or check, 41 A.L.R. 1003. 

J udgment as subject to garnishment in another court of 
the state'in which it was rendered, 43 A.L.R. 190. 

Conclusiveness as to merits of judgment of courts of for- 
eign country, in BATRIER nen: proceedings, 46 A.L.R. 439, 
148 A\L:R.:991. 

Garnishment of carrier in respect of goods shipped, 46 
A.L.R. 933, 

~Garnishment of deposit in branch bank, 50 A.L.R. 1840, 
136 A.L.R. 471. 


35-12-1 


Giving of check by debtor before garnishment as affect- 
ing right to garnish debt, 94 A.L.R. 1391. 
Right to garnish amount payable under contract con- 


~ templating cash transaction, 95 A.L.R. 1497. 


Priority of assignment of chose in.action.over subse-.; 


quent garnishment as affected by lack of notice to debtor 
of assignment, 52 A.L.R. 109. 

© Foreign attachment or garnishment upon which juris- 
diction is dependent; resting upon property coming into 
hands of garnishee, or obligations having their inception, 
after service of the writ, 53 A.L.R, 1022. 

Liability of alimony for wife's debts, 55 A.L.R. 361, 10 
A.L.R. Fed. 881. 

Garnishment of debt owing to two or more in an action 
against less than all, 57 A.L.R. 844. 4s 

Right of creditor upon dissolution of his own attadhitieNt 
to garnish custodian of attached property, 59 A.L.R. 526, 

Garnishment against executor or administrator by 
creditor of heir, legatee, distributee or creditor of estate, 
59 A.L.R. 768. 

Accounts in one's hands for collection as subject 68 gar- 
nishment, 60 A.L.R. 884. 

Vendee's interest under conditional sales vontract as 
subject to garnishment, 61 A.L.R. 781. 

Indebtedness to partnership as subject of attachment or 
garnishment by creditor of individual partner, 71 A.L.R. 77. 

\Garnishment of bank deposit, by depositor's creditor as 
entitling latter to trust or preference out of assets of insol- 
vent garnishee bank, 83 A.L.R. 1085, 

Interest of mortgagor or pledgor in property in posses- 
sion of mortgagee or pledgee'as subject of garnishment, 83 
A.L.R. 1383. 

Proceedings in one state upon debt or other claim as 
affected by pendency in another state of proceedings’ to 
garnish such debt or:claim, 91 A.L.R. 959. 

Liability for conversion of property as subject of gar- 
nishment by creditor of the owner, 91 A.L.R. 1337. 

Property of incompetent or infant under guardianship 
as subject to execution, attachment or garnishment, 92 
A.L.R, 919, 

_ Unliquidated claims of damage in tort as subject of gar- 
nishment, 93 A-L.R. 1088. 

Withdrawal value of stock in building and loan associa- 

tion as subject to garnishment, 94 A.L.R. 1017. 
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Garnishment by landlord's creditor of tenant's obliga- 
tion in respect, of rent, 100 A.L.R, 307. © 

Garnishment, of bank deposit as affected by bank's 
right, or waiver of right, to set-off depositor's indebtedness 
to.it against deposit or apply deposit to such indebtedness, 
106 A.L.R. 62, 110 A.L.R. 1268. 

Bank deposit as subject of garnishment for debt of de- 
positor as affected by previous acts by bank in relation to 
deposit, 107 A.L.R. 697. 

Jurisdiction of justice's court of garnishment proceed- 
ings incidentally involving title to land, 115 A.L.R. 540. 

Foreign corporation doing business within state as 
subject’ to garnishment because of indebtedness to non- 
resident who in turn is indebted to nonresident principal 
defendant, 116 A.L.R. 387. 

Judgment in tort action as subject of assignment, at- 
tachment or garnishment pending appeal, 121 A\L.R. 420. 

Situs of corporate stock or stock in joint stock company 
for purpose of garnishment, 122 A.L.R. 338. 

Money or other property taken from prisoner as subject 
of garnishment, 154 A.L.R. 758. 

Garnishment of insurance by creditor or member of 
class to whom payment may be made under facility of pay- 
ment clause, 166 A.L.R. 10. 

‘Garnishment of proceeds of policy containing facility of 
payment clause, 166 A.L.R. 54. 

Effect on judgment in garnishment proceedings as bet 
tween garnishee and principal defendant of disclosure or 
failure to disclose’exemptions, 166 A.L.R. 272. 

Form of judgment against garnishee respecting obliga- 
tion payable in installments, 7 A.L.R.2d 680. 

Residence of partnership for purposes of statutes authoriz- 
ing garnishment.on ground of nonresidence; 9 A.L.R.2d 471, 

What is an, action for."debt" within garnishment stat- 
ute, 12 A.L.R.2d 787. 

Foreign attachment or garnishment as available in ac- 
tion by nonresident against nonresident or foreign corpo- 
ration upon a foreign cause of action, 14 A.L:R:2d 420. 

Removability to federal court of garnishment proceed- 
ings, 22 A.L.R.2d 904, 

Retirement or pension proceeds or’annuity payments 
under group insurance as subject to acteeaanent or gar- 
nishment, 28 A.L.R.2d 1213. 

Rights of creditors of life insured as to options or other 
benefits available to him during his lifetime, 37 A. ui R. ad 
268. 

Sharecropper's share in crop wholly or ‘partially uithar 
vested as subject to garnishment, 82 A.L.R.2d 858. 

Garnishment of salary, wages or commissions where 
defendant debtor is indebted to yell peng giao! 93 
A.L.R.2d 995. 

Attachment and garnishment of funds in branch bank 
or main office of bank having branches, 12 A.L.R.3d 1088. 

Issue in garnishment as triable to court or jury, 19 
A.L.R.3d 1393, 

Client's funds in hands of his attorney as subject of attach- 
ment or garnishment by client's creditor, 35 A.L.R.3d 1094. 

Garnishment of funds payable under building and con- 
struction contract, 16 A.L.R.5th 548. 

Wrongful. discharge: employer's. liability under cde 
law for discharge of employee based on garnishment order 
against wages, 41 A.L.R.5th 31. 

Joint bank account as subject to attachment, ena 
ment, or execution by creditor of one joint depositor, 86 
A.L.R.5th 527, 

Modern views as to validity, under Federal anes eins 
tion, of state prejudgment attachment, garnishment and 
replevin procedures, distraint. procedures under land- 
lords' or innkeepers' lien statutes, and like procedures 
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authorizing summary seizure of property, 18 A.L.R: Fed. 38 CJ.S. Garnishment 8§ 71 et seq., 149 et seq.; 51 
228, 29 A.L.R, Fed. 418. C.J.8. Justices of the Peace § 78(3); » 


35-12-2. Garnishment; service on garnishee. 


A. The garnishment shall be served on the garnishee within the magistrate district in the 
manner provided by law for service of a civil summons in the magistrate court and shall order 
the garnishee in the action to appear before the magistrate within twenty days from the date of 
service to answer under oath, as of the date the garnishment was served and also as of the date of 
his answer: 

(1) what, if anything, he is indebted to the defendant and on what account; 

(2) what, if any, personal property of the defendant is in his possession; and 

(3) what other persons, if any, within his knowledge are indebted to the defendant or have 
personal property of the defendant in their possession. 

B. Return on the garnishment shall be made in the manner provided by law for return on a 
civil summons in the magistrate court. 


History: 1953 Comp., § 36-14-2, enacted by Laws v. Ellermeyer (In re Lucas), 107 Bankr. 332 (Bankr, D.N.M. 


1968, ch. 62, § 134. 1989), 

Repeals. — Laws 1968, ch. 62, § 171, repealed former Service of the writ of garnishment creates a lien 
36-14-2, 1953 Comp., relating to discharge upon giving on the property attached, which is a transfer within the 
bond, effective January 1, 1969. meaning of the Federal Bankruptcy Law. Behles v. Eller- 

Cross references. — For service of writs of garnish- meyer (In re Lucas), 107 Bankr. 332 (Bankr. D.N.M. 1989). 
ment on state employees, see 38-1-17 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 

For Rules of Civil Procedure for the Magistrate Courts, Jur, 2d Attachment and Garnishment 8§ 339 to 341. 
see Rule 2-101 NMRA et seq. ~~ Service of process in garnishment of foreign corporation 


doing business in state, 113 A-L.R. 140, 


ANNOTATIONS Who may serve writ, summons, or notice of garnish- 
Perfection of the writ of garnishment occurred on ment, 75 A.L.R.2d 1437. 
the date of service of the writ, and the lack of a judgment United States Postal Service as subject to garnishment, 
against the garnishee had no effect, as any judgment 38 A.L.R. Fed, 546. ; 
would relate back to the date of service of the writ. Behles 388 C.J.S, Garnishment § 174 et seq.; 51 C.J.S. Justices of 


the Peace § 78(4), 


35-12-38. Garnishment; effect on garnishee, 


A. Except as otherwise provided in this section, service of a garnishment on the garnishee has 
the effect of attaching all personal property, money, wages or salary in excess of the amount ex- 
empt under Section 35-12-7 NMSA 1978, rights, credits, bonds, bills, notes, drafts and other choses 
in action of the defendant in the garnishee's possession or under his control at the time of service 
of the garnishment or which may come into his possession or under his control or be owing by him 
between the time of service and the time of making his answer. The garnishee is not liable for any 
judgment in money on account of any bonds, bills, notes, drafts, checks or other choses in action 
unless they are converted into money after service of the garnishment or he fails to deliver them 
to the magistrate within the time prescribed by the magistrate. 

B. Service of a garnishment issued in advance of judgment does not attach any wages or salary 
due the defendant from the garnishee. 

C. After service of a garnishment on the garnishee, it is unlawful for the garnishee to pay to 
the defendant in the action any debt or to deliver to him any personal property attached by the 
garnishment. 


History: 1953 Comp., § 36-14-3, enacted by Laws the judgment debtor’ as against the garnishee, and the 
1968, ch. 62, § 135; 1969, ch. 139, § 4. garnishor/judgment creditor cannot prevail against the 
Repeals. — Laws 1968, ch. 62, § 171, repealed former garnishee unless the judgment debtor could do so. The 
36-14-3, 1953 Comp., relating to requiring bond for assault primary test for whether garnishment is appropriate 
or threat in presence of justice, effective January 1, 1969. is whether the judgment debtor has a valid right of ac- 
tion against the garnishee for the subject sought to be 

ANNOTATIONS garnished. Kirby v. Guardian Life Ins. Co, of America, 


2010-NMSC-014, 148 N.M. 106, 231 P.3d 87, rev'g Kirby 
v. Long-Term Disability Plan of TAD Resources Int'l, Inc., 
2008-NMCA-154, 145 N.M. 264, 196 P. 3d 965. 


The garnishor/judgment creditor acquires the 
judgment debtor's right of action against the gar- 
nishee. — The effect of garnishment is that the gar- 
nishor/judgment creditor is subrogated to the rights of 
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To be garnishable, the subject of: garnishment 
must be mature, and not subject to any contingency 
or defense, Kirby v. Guardian Life Ins. Co, of America, 
2010-NMSC-014, 148 N.M. 106, 231 P.3d 87, rev'g Kirby 


v, Long-Term Disability Plan of TAD Resources Int'l, Inc. ;. 


2008-NMCA-154, 145 N.M. 264, 196 P. 3d 965. 
Garnishment not preempted by ERISA.,— The 
federal Employee Retirement Income Security Act of 
1974, 29 U.S.C, §§ 1001 to 1461 (2000), does not preempt 
or’ preclude''a state law garnishment action against an 
ERISA insurer to enforce a judgment entered against an 
ERISA Plan. Kirby v. Guardian Life Ins. Co, of America, 
2010-NMSC-014, 148 N.M. 106, 231 P.3d 87, rev'g Kirby 
v. Long-Term Disability Plan of TAD Resources Int'l, Inc., 
2008-NMCA-154, 145.N.M. 264,196 P, 3d965.  ., 
Garnishment against insurer of long-term disabil- 
ity plan to satisfy a judgment against an insured 
ERISA plan. — Garnishment is an appropriate mecha- 
nism to enforce a money judgment against a plan covered. 
by the federal Employee Retirement Income Security Act 
of 1974, 29 U.S.C. §§$ 1001 to 1461 (2000), where the sub- 
ject of garnishment is an insurance policy obligating the 
insurer to pay disability benefits directly to eligible plan 
beneficiaries. Kirby v. Guardian Life Ins. Co, of America, 
2010-NMSC-014, 148 N.M. 106, 231 P.3d 87, rev'g Kirby 
v. Long-Term Disability Plan of TAD Resources Int'l, Inc., 
2008-NMCA-154, 145 N.M, 264, 196 P. 3d 965, 
Garnishment against insurer of long-term dis- 
ability plan. —.Plaintiffs employer established a long- 
term disability plan that was funded by an insurance pol- 
icy issued by the defendant; defendant acted as the claims 
fiduciary of the plan; defendant denied plaintiff's claim for 
disability benefits under the plan; plaintiff sued the plan 
and defendant in state court for wrongful denial of bene- 
fits; plaintiffs complaint against defendant was dismissed 
with prejudice on res judicata grounds; plaintiff obtained 
a default judgment against the plan based on rights ac- 
corded under the federal Employee Retirement Income 
Security Act of 1974, 29 U.S.C. 88 1001 to 1461 (2000); 
defendant refused to pay the judgment; plaintiff applied 
for a writ of garnishment against defendant to satisfy the 
judgment, describing the subject of garnishment as the in- 
surance policy that funded the plan; the insurance. policy 
required defendant to pay benefits when there was a ju- 
dicial determination that a ‘beneficiary was eligible; the 
policy imposed a legally binding, obligation on defendant, 
the violation of which gave the plan a valid right of action 
against defendant; and the right of action was not subject 
to any contingency or defense, the insurance policy itself 
was not a garnishable asset, but the right of action of the 
plan against defendant, to compel payment of improperly 
denied disability benefits was an asset of the plan and 
was properly garnished by plaintiff, standing in the shoes 
of the plan against defendant, to satisfy the plan's liabil- 
ity to plaintiff. Kirby v. Guardian Life Ins. Co. of America, 
2010-NMSC-014, 148 N.M. 106, 231 P.8d 87, rev'g Kirby 
v, Long-Term Disability Plan of TAD Resources Int'l, Inc., 
2008-NMCA-154, 145 N.M., 264, 196 P, 8d°965. 
Garnishment against insurer of long-term disabil- 
ity plan is not barred by dismissal of action against 
insurer for wrongful denial of benefits. — Plaintiff's 
employer established a long-term disability plan that was 
funded by an insurance policy issued by defendant; defen- 
dant acted as the claims fiduciary of the plan; defendant 
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denied plaintiffs claim for disability benefits under 
the plan; plaintiff sued the plan and defendant in ‘state 
court for wrongful denial of benefits; plaintiff's complaint 
against defendant was dismissed with prejudice on res 
judicata grounds; plaintiff obtained a default judgment 
against the plan based on rights accorded under the fed- 
eral Employee Retirement Income Security Act of 1974, 
29 U.S.C. §§ 1001 to 1461 (2000); defendant refused to pay 
the judgment; and plaintiff applied for a writ of garnish- 
ment against defendant to satisfy the judgment, the ac- 
tion for a writ of garnishment and the action for wrongful 
denial of benefits were distinct causes of action and could 
not have been brought in the same proceeding and the de- 
fense of res judicata based on the dismissal of the action 
for wrongful denial of benefits is not a bar to the action for 
garnishment to satisfy the judgment against the plan for 
wrongful denial of benefits. Kirby v. Guardian Life Ins. Co. 
of America, 2010-NMSC-014, 148 N.M. 106, 231°P.3d 87; 
rev'g Kirby v, Long-Term Disability Plan of TAD Resources 
Int'l, Inc., 2008-NMCA-154, 145 N.M. 264, 196 P. 3d 965. 

Stop payment. - Non-bank garnishee had no legal 
duty to stop payment on checks that were sent to payee 
prior to garnishee, being. served with writ of garnishment. 
Cent. Sec. & Alarm Co. v. Mehler, 1998-NMCA-096, 125 
N.M,, 438, 963 P.2d 5165, cert. denied, 125 N.M, 322, 961 
P.2d 167. 

Law reviews. — For comment, "Wage Gegniabaopmte in 
New Mexico - Existing Debtor Protections under Federal 
and State Law and Further Proposals," see 1 N.M. L. Rey. 
388 (1971). 

Am, Jur, 2d, A.L.R, and C.J.S. references. — 6 Am, 
Jur, 2d Piast pate and Garnishment §§ 91 to 217. 

Right of one to summon or charge himself as garnishee, 
31A.L.R. 711, 61 A.L.R. 1458. 

Payment of "judgment by garnishee without notice of its 
assignment, 32 A.L.R.1024, 

Reversal of judgment in favor of garnishee as affect- 
ing purchase of property involved in suit penting appeal 
without supersedeas, 36 A.L.R. 424, 

Garnishee's duty as to protection of rights of principal 
defendant or third person, 45 A. L.R. 646: 

Waiver or admission by garnishee as affecting radodipal 
defendant, 64,A,.L.R. 430. 

Refusal to render judgment of garnishment in proceed- 
ings in rem, because of danger of double liability to gar- 
nishee in event of refusal of court of another jurisdiction 
to recognize or give effect to judgment, if rendered, 69 
A.L.R. 609. 

Expiration of life of judgment as affecting pending gar- 
nishment proceedings by judgment creditor against one 
indebted to judgment debtor, 75 A.L.R, 1359. 

Garnishment by landlord's creditor of rent accruing af- 
ter service of writ-on tenant but before answer or other 
proceeding, 100 A.L.R. 307. 

Effect.as between garnishor and principal Aefandags of 
judgment against garnishee, 103 A.L.R. 839. 

Necessity of pleading estoppel or waiver in garnishment 


‘; proceeding, 120 A.L.R, 97. 


Liability of creditor for excessive attachinend or gar- 


‘nishment, 56 A.L.R.3d 493. 


United States Postal Service as subject to garnishment, 
38 A.L.R. Fed. 546, 
38 C.J.S. Garnishment §§ 189 et seq., 228, 230, 239. 


35-12-4, Garnishment; answer by garnishee. 


A. Ifthe garnishee answers under oath that he is not at the time of answer, and was not, at the 
time the garnishment was served on him, indebted to the defendant or in possession of any per- 
sonal property of the defendant, and if the garnishee's answer is not controverted within twenty 
days after being made, the magistrate shall enter judgment discharging the garnishee. 
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B. Ifthe garnishee fails to answer the garnishment under oath within twenty days from the date 
of its service on him, the magistrate may render judgment by default against the garnishee for the full 
amount of any judgment rendered against the defendant, together with all interest and costs. 

C. Ifthe garnishee answers under oath or it appears on trial of the issue that he was, at the 
time of answer or at the time the garnishment was served, indebted to the defendant or in pos- 
session of any personal property of the defendant, the magistrate shall render judgment for the 
plaintiff against the garnishee for the amount admitted or found due to the defendant or so much 
thereof as equals the plaintiff's judgment against the defendant. If the garnishee is indebted to 
the defendant for wages or salary, the magistrate shall render judgment for the plaintiff against 
the garnishee only for the amount of wages or salary due the defendant in excess of the amount of 
wages or salary exempt from garnishment under Section 35-12-7 NMSA 1978 or so much thereof 
as equals the plaintiff's judgment against the defendant. The magistrate shall order the garnishee 
to deliver any personal property to the sheriff to be held by him subject to the order of the magis- 
trate for the satisfaction of any judgment that may be rendered against the defendant. If the gar- 
nishee fails to deliver the personal property to the sheriff, the sheriff shall notify the magistrate, 
and, upon motion of the plaintiff, the garnishee shall be cited for contempt. If the garnishee fails to 
show good cause in the contempt hearing, he shall be punished for contempt, and the magistrate 
may render judgment against him for the full amount of the plaintiff's judgment against the de- 
fendant, together with all interest and costs. 

D. If the defendant is employed by the garnishee, the magistrate shall render judgment for 
the plaintiff against the garnishee for the unpaid balance of the plaintiff's judgment against the 
defendant and order the garnishee to pay to the plaintiff each pay period the defendant's wages 
or salary, which are not exempt from garnishment under Section 35-12-7 NMSA 1978 and which 
come due subsequent. to the time of answer, until the judgment is satisfied, or, if the employment 
relationship is terminated, until the garnishee gives the plaintiff written notice that the employ- 
ment relationslhip [relationship] has terminated. 


History: 1953 Comp., § 36-14-4, enacted by Laws 7 garnishee, the trial-court found that the garnishee's an- 


1968, ch. 62, § 136; 1969, ch: 139, § 5. swer was served and was not.controverted within the time 
Bracketed material. — The bracketed material was © provided by this section, Also, here, no formal certificate of 
inserted by the compiler and is not part of the law. service was filed, but since there was a letter of transmit- 
Repeals. — Laws 1968, ch. 62, § 171, repealed former tal of the answer of garnishee to the clerk which recited 
36-14-4, 1953 Comp., relating to proceedings in district that copies had been sent to appellants, and the appellants 
court after giving bond, effective J anuary 1, 1969. made no objection to the trial court as to the sufficiency of 
Cross references. — For contempt of court, see 34-1-2 service, the trial court made a finding that service had been 
to 34-1-5 NMSA 1978, made and denied appellant's motion for an ‘enlargement of 


time in which to controvert the answer, which was found on 


' ANNOTATIONS appeal not to be an abuse of discretion. Bullock v. Northern 
Many of the following annotations are from cases which Ins, Co,, 331 F.2d 431 (10th Cir. 1964). 
were a cided under Pie ie law, Stop payment. — Non-bank garnishee had no legal duty 
Duty to discharge not mandatory. — Upon failure of to stop payment on checks that were sent to payee prior to 
plaintiffs to file a traverse of the answer of the garnishee garnishee being served with writ of garnishment. Central 
within 20 days after the filing of such answer, it did not: be- Sec. & Alarm Co. v. Mehler, 1998-NMCA-096, 125 N.M. 438, 
come the fixed and mandatory duty of the court, with no alter, 963 P:2d 516, cert. denied, 125 N.M. 322, 961 P.2d 167, 
native available, to enter judgment discharging fie garnishee. Discharge denied. — Where plaintiffs had failed to 


Farmers Ins. Exch. v, Ledesma, 214 F.2d 495 (10th Cir, 1954), traverse the answer of the garnishee within 20 days after 

Duty to discharge discretionary, — When a motion the filing of an answer under this section, it was a mat- 
is made to discharge the garnishee under this section, the ter of judicial discretion when the court entered an order 
question whether. the court should enter. the requested denying motion to discharge the garnishee and extending 


: t of-diach l the. +i ‘thie-awiich until five days after entry of such order the time within 
inde en afi sive iB mip es act t i se pe a which to file a traverse; and the traverse was filed within 


the court in the exercise of its sound judicial discretion, the extended period. Farmers Ins. Exch. v. Ledesma, 214 
and its action thereon should not be disturbed on appeal F.2d 495 (10th Cir. 1954), x 
unless there is an abuse of discretion. Farmers Ins. Exch. Defense by garnishee as to ownership of funds. — 
v. Ledesma, 214 F.2d 495 (10th Cir. 1954). If the garnishee's answer raises doubt about who actually 
Discharge may be granted. — Where a writ of gar- owns funds admittedly held by the garnishee for another, 
nishment is issued and served on appellee, who files an the issues must be tried; the garnishor must establish the 
answer to the writ stating it is not indebted to the appel- debtor's right to the fund, but if the garnishee raises an 
lant, which answer does not contain a certificate of service affirmative defense in its answer, which the garnishor 
nor a separate instrument so entitled, and appellee files controverts, the garnishee has the burden of proving that 
its application to be discharged, this being more than 20 defense. Amaya v, Santisteyan, 1992-NMCA-051, 114 
days after the filing of its answer, and appellant files a N.M. 140, 835 P.2d 856. 


motion for extension of time to contravene the answer of Scopeofdutytocontrovert garnishees'denial.— 
Where garnishees answered interrogatories by saying 
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35-12-5 


that debtor worked for them 12 months, that they were 
paying nothing for his work, that they had never paid for 
it and they did not owe for it, answers did not amount to 
a denial requiring plaintiff to prove more than the value 
of the services, the work, and the identity of garnishees. 
Zanz v. Stover, 1880-NMSC-006, 2 N.M. 29. 


MAGISTRATE AND MUNICIPAL COURTS 


35-12-7 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Attachment and Garnishment §§ 346 to 354, | 
Garnishee's pleading, answering interrogatories or the 


- like as affecting his right to assert court's lack of jurisdic- 


tion, 41 A.L.R.2d 1093. 
38 C.J.S. Garnishment § 241 et seq.; 51 C.J.S, Justices of 
the Peace § 78(8). 


35-12-5. Garnishment; controverting garnishee's answer. ) 


A. Ifthe plaintiff or defendant is not satisfied with the answer of any garnishee, he may con- 
trovert it by stating how he believes it is incorrect, and the issue shall be tried and determined by 


the magistrate court. 


B. Any person claiming personal property, money or any chose in action garnished may inter- 
vene in the action, and no judgment shall be rendered against the garnishee until the intervention 


is tried and determined by the magistrate court. 


History: 1958 Comp., § 36-14-5, enacted by Laws 
1968, ch. 62, § 137. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-14-5, 1953 Comp., relating to appearance bonds when 
both parties absent or present, effective January 1, 1969. 


ANNOTATIONS 


Effect of nonnegotiability of note provision. — 
The insertion of a provision specifying the nonnegotiabil- 
ity of a note cannot circumvent a judgment creditor's right 
to garnishment. The nonnegotiability of the note does 
not preclude the underlying debt due from the garnishee 


to the defendant from being collected by garnishment, 
as under this section monies due under a chose in ac- 
tion are subject to garnishment. Jemko, Inc. v. Liaghat} 
1987-NMCA-069, 106 N.M, 50, 738 P.2d 922. 

Intervention. — A party claiming an interest in the 
subject matter of the garnishment should, upon timely ap- 
plication, be permitted to intervene in the garnishment. 
demko, Inc. v, Liaghat, 1987-NMCA-069, 106 N.M. 50, 738 
P.2d 922. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Attachment and Garnishment §§ 355, 356, 

38 C.J.S. Garnishment § 258 et seq. 


35-12-6. Garnishment; unmatured debts. 


Debts not yet due to the defendant may be garnished, but no execution shall be awarded against 
the garnishee for such debts until they become due. The magistrate may order the defendant to 
deliver the evidence of such indebtedness to the court. If the defendant alleges an endorsement or 
delivery of the evidence before the court's order came to his knowledge, the court may inquire into 
the consideration and good faith of the transfer and, if the court determines that the endorsee or 
transferee holds by fraudulent endorsement or delivery, it may order delivery of the evidence to 
the court. When any evidence of indebtedness is delivered to the court under this section, the court 
shall notify any endorsers of its nonpayment at maturity, and the garnishment proceedings shall 


remain open until it becomes due. 


History: 1953 Comp., § 36-14-6, enacted by Laws 
1968, ch. 62, § 138... 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-14-6, 1953 Comp., relating to peace bond POPOaE ef- 
fective January 1, 1969. 


ANN OTATIONS 


Effect of nonnegotiability of note provision, — 
The insertion of a provision specifying the nonnegotiabil- 
ity of a note cannot circumvent a judgment creditor's right 
to garnishment. The nonnegotiability of the note does not 
preclude the underlying debt due from the garnishee to 


under 35-12-5 NMSA 1978, monies due under a chose in 
action are subject to garnishment. Jemko, Inc. v. Liaghat, 
1987-NMCA-069, 106 N.M, 50, 738 P.2d 922. 

Am, Jur. 2d, ALR. and C. J.S. references, — 6 Am. 
Jur, 2d Attachment and Garnishment § 56. 

Garnishment of money due only on further performance 
of contract by debtor, 2 A.L.R: 506. 

Garnishment of money in escrow, 10 A,L.R. 741. 

Right of garnishee, other than bank holding deposit, 
to set off claims not due or certain when garnishment is 
served, 57 A.L.R.2d 700. 

38 C.J.S, Garnishment § 91 et seq. 


the defendant from being collected by garnishment, as 


35-12-77, Garnishment; exemptions. 


A. Exempt from garnishment with respect to the enforcement of an order or decree for child 
support is fifty percent of the defendant's disposable earnings for any pay period. Exempt from 
garnishment in all other situations is the greater of the following portions of the defendant's dis- 
posable earnings: 
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35-12-7 MAGISTRATE COURT; GARNISHMENT 35-12-7 


(1) seventy-five percent of the defendant's disposable earnings for any pay period; or 
(2) an amount each week equal to forty times the federal minimum hourly wage rate. The 
director of the financial institutions division [of the regulation and licensing department] shall 
provide a table giving equivalent exemptions for pay periods of other than one week. 
B. As used in this section: 
(1) "disposable earnings" means that part of a defendant's wage or salary remaining after 
deducting the amounts which are required by law to be withheld; and 
(2) "federal minimum hourly wage rate" means the highest federal minimum hourly wage 
rate for an eight-hour day and a forty-hour week, However, it is immaterial whether the garnishee 
is exempt under federal law from paying the federal minimum hourly wage rate. 
C. The maximum amount which may be taken from a spouse's disposable earnings under both 
the garnishment procedure and the wage deduction procedure for the enforcement of child support 
is fifty percent of the spouse's disposable earnings. 


History: 1953 Comp., § 36-14-7, enacted by Laws For form for claim of exemptions on executions, see Rule 
1969, ch. 139, § 6; 1979, ch. 254, § 1. 4-803 NMRA. 
Repeals and reenactments. — Laws 1968, ch. 62, For form for order on claim of exemption and order to 
§ 171, repealed former 36-14-7, 1953 Comp., relating to pay in execution proceedings, see Rule 4-804 NMRA. 
penalties of justices under peace bond provisions, effective ‘For form for application for writ of garnishment and af- 
January 1, 1969, and Laws 1968, ch. 62, § 139, enacted fidavit, see Rule 4-805 NMRA. 
a new 36-14-7, 1953 Comp., relating to-garnishment ex- For form for notice of right to claim exemptions from 
emptions. Laws 1969, ch. 139, § 6, repealed 36-14-7, 1953 execution, see Rule 4-808A NMRA, 
Comp., relating to garnishment exemptions, and enacted For form for claim of exemption from garnishment, see 
a new section. Rule 4-809 NMRA. 
Compiler's notes. — The financial institutions divi- 
sion, referred to in the second sentence of Subsection A(2), ANNOTATIONS 
was originally part of the commerce and industry depart-. © = Wage garnishment exemption applies only to 
ment. This department was abolished by Laws. 1983, ch. wages or salary due from judgment debtor's em- 
297, § 3a: Laws 1983, ch. 297, § 20, creates the regula- ployer to judgment debtor and does not apply to 
tion and licensing department, consisting of several divi- wages or salary once paid to the judgment debtor. — 
sions, including the financial institutions division. Laws Where debtors filed a voluntary petition under Chapter 7 
1983, ch. 297, § 31, provided that all references in law to of the Bankruptcy Code and elected to claim exemptions 
the financial institutions division of the commerce and under New Mexico law and, ‘in addition to claiming ex- 
industry department shall be construed to be references emptions under 42-10-1 to 42-10-13 NMSA 1978, debtors 
to the same division within the regulation and licensing claimed an exemption under the New Mexico wage gar- 
department. See 9-16-4 NMSA 1978 and compiler's notes nishment statute, 35-12-7 NMSA 1978, for funds in their 
thereto. Pee te bank accounts, and where the Chapter 7 trustee objected 
Cross references, — For applicability of exemptions to the exemption claimed under the garnishment statute, 
under 42-10-1 NMSA 1978, see 35-4-2 NMSA 1978. asserting that the garnishment statute was inapplicable 
For exemption of retirement funds and benefits for pub- for use by a debtor in bankruptcy to claim an exemption 
lic officers and employees, see 10-11-1385 NMSA 1978. : in otherwise non-exempt assets, the trustee's objection 
For acknowledgements for wage and salary assign- was sustained because the wage garnishment exemption 
ments, see 14-13-11 NMSA 1978. contained in the statute applies only to wages or salary 
For welfare benefits, see 27-2-21 NMSA 1978. due from the employer to the judgment debtor and does 
For exemption of state police pension fund interest and not apply to wages or salary once paid to the judgment 
benefits, see 29-4-10 NMSA 1978. debtor. Once wages or salary are paid and deposited into 
For executions not to:go against lands, see 39-4-2 NMSA a debtor's bank account, a debtor must rely on the general 
1978. exemption statutes to protect such funds. In re Johnson, 
For inapplicability of homestead exemption, see 42-10- 593 B.R. 331 (Bankr, D. N.M. 2018). 
11 NMSA 1978. Law reviews. — For comment, "Attachment and Gar- 
For unemployment compensation benefits, see 51-1-37 nishment - Prejudgment Garnishment- Study and Pro- 
NMSA 1978. posed Revisions," see 9 Nat. Resources J. 119 (1969). 
For workers’ compensation benefits, see 52-1-52 NMSA For note, "Municipal Assumption of Tort Liability for 
1978. Damage Caused by Police Officers," see 1 N.M. L. Rev. 263 
For occupational disease benefits, see 52-3-37 NMSA (1971). 
1978. For comment, "Wage Garnishment in New Mexico - Ex- 
For minimum membership holdings in cooperative as- isting Debtor Protection under Federal and State Law and 
sociations, see 53-4-28 NMSA 1978. Further Proposals," see 1 N.M. L. Rev. 388 (1971). 
For assets of insurance companies undergoing delin- For article, "The Community Property Act of 1973; A 
quency proceedings, see 59A-41-23 NMSA 1978. Commentary and Quasi-Legislative History," see 5 N.M. 
For benefit payments by fraternal benefit societies, see L. Rev. 1 (1974). 
59A-44-18 NMSA 1978. Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
For the minimum wage provisions of the federal Fair Jur. 2d Attachment and Garnishment §§ 33, 176 to 183; 
Labor Standards Act, see 29 U.S.C. § 206. 31 Am. Jur, 2d Exemptions §§ 1, 35 to 41, 43 to 49, 51 to 
For rules governing garnishment and writs of execution 53, 55, 56. 
in the district, magistrate, and metropolitan courts, see Money or other property taken from prisoner as subject 
Rules 1-065.2, 2-802, and 3-802 NMRA, respectively. to garnishment, 16 A.L.R. 378, 154 A.L.R. 758. 
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Garnishment-of salaries, wages or commissions not ex- Family allowance from decedent's estate as exempt 
pressly exempted by statute, 56 A.L.R. 601. from attachment, garnishment, execution and foreclosure, 
Exemption of nonresident from garnishment as impair- 27 A.L.R.3d 863. 
ing‘obligations of existing contracts, 93 A.L.R. 185. Effect of anti-alienation provisions of Employee Retire- 
Judgment in garnishment proceedings, ‘effect, as be-: .,ment Income Security Act (29 USCS §, 1056(d)) (HRISA) 
tween garnishee and principal defendant, of disclosure or on rights of judgment creditors, 131 A.L.R. Fed. 427. 
failure to disclose exemptions, 166 A.L.R, 304. 35 C.J.S. Exemptions §§ 1, 47 to 61; 38 C.J.S, Garnish- 
Funds deposited in court as subject of garnishment, 1 ment § 199 et seq.; 51 C.J.S. Justices of the Peace § 78, 
A.L.R.3d 936. 


35- 12-8, Gaviinmnsere. payment of exempt Wages ar salary. 


Any employer charged.as a garnishee i in any civil action in the magistrate court shall pay to 
the defendant, when due, the amount of his wages or salary exempt from garnishment under Sec- 
tion 35-12-7 NMSA 1978. ) : 


\ 


History: 1953 Comp., § 36- 14-7.1, enacted kby Laws 
1969, ch, 139, § 7. 


35-12-9. Garnishment; wages and salary; lien; | priority. 


A. A judgment entered against a garnishee under Section 35-12-4D NMSA 1978 is a lien on 
the defendant's wages or salary, which are not exempt from garnishment under Section 35-12-7 
NMSA 1978 and which come due subsequent to the time of answer, until the judgment against the 
garnishee is paid or until the employment relationship is terminated. 

B.._ If the defendant's wages or salary are subject. to more than one judgment lien, the liens 
shall be satisfied in the order in which the garnishment is served on the garnishee. 


History: 1958 Comp., § 36-14-7.2, enacted by Laws 31 Am, Jur. 2d Exemptions §§ 1, 35 to 41, 43 to 49, 51 to 


1969, ch. 139, § 8. 53, 55, 56, 
. 35 C.J.S Exemptions §§ 1, 47 to 51; 38 C.J.S. Gar- 
} ANNOTATIONS . nishment § 199 et seq.; 51 C.J.S. Justices of the Peace 
Am, Jur. 2d, A.L.R. and C.J.S. references, — 6 Am, § 78(7), 


Jur, 2d Attachment: and Garnishment §§ 338,176 to, 183; 


35-12-10. Garnishment; public officer as garnishee. 


A. No public officer of the state or any of its political subdivisions shall be summoned in his official 
capacity as a garnishee in a civil action in the magistrate court to answer for wages or salaries due toa 
public officer or employee unless the plaintiff has a judgment in the action against the defendant. Under 
this condition, wages and salaries due public officials and employees are subject to garnishment. 

B._. This section does not prevent any available claim of exemption from garnishment. 

C. As provided in this section, when‘any public officer is summoned as garnishee in a civil 
action in the magistrate court, his answer shall be by statement over his official signature of the 
amount due the defendant and the statement shall be filed in the action without cost. 


History: 1953 Comp., § 36- 14- 8, enacted by Laws against the state. Looney v. Stryker, 1926-NMSC-037, 
1968, ch. 62, § 140. 31.N.M. 557, 249 P, 112. 

Cross references. — For service of writs of garnish- Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
ment on state employees, see 38-1-17 NMSA 1978. Jur. 2d Attachment and Garnishment §§ 78 to 84. 

Right of municipal corporation to waive immunity from 
ANNOTATIONS garnishment, 2 A.L.R. 1586. 

Injunction in aid of garnishment, not allowed. Constitutionality of statute authorizing garnishment of 
— Injunction would not lie against the state, highway salary or wages of public officials or employees, 22 A.L.R. 
commission [state transportation commission] .and 760, 123 A.L.R. 903. 
members thereof and the state highway engineer (sec- County as subject to garnishment, 60 A,L.R. 823. 
retary of transportation), the state auditor and trea- Municipal funds,and credits as subject. to garnishment 
surer, to restrain them from paying a contractor, pend- on judgments against municipality, 89 A. L.R. 863. 
ing the efforts of a creditor of such contractor to procure Redemption money in hands of officer as subject to gar- 
a judgment. at law in order that he might summon nishment, 94 A.L.R. 1049. 
such officials as garnishees, it being in effect an action 38 C.J.S. Garnishment §§ 26, 39 et seq. 
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35-12-11. Garnishment; execution against garnishee.. 


Whenever judgment is rendered against the garnishee in any civil action in the magistrate court, 
execution shall be made as provided by law for executions in other civil actions in the magistrate court. 


‘History: 1953 Comp., § 36-14-9, enacted by Laws Cross references.g— For rules on execution in magis- 
1968, ch. 62, § 141. trate courts in civil case, see Rules 2-801 to 2-803 NMRA. 


35-12-12. Garnishment; defense to claim against garnishee. 


In any action by a defendant against a garnishee based on any indebtedness of the garnishee or 
on possession of any personal property, it is a conclusive defense for the garnishee to show that the 
indebtedness was paid or the personal property delivered under judgment of the magistrate court 
in a garnishment proceeding. 


History: 1953 Comp., § 36-14-10, enacted by Laws the latter which garnishee, surety, or latter's reinsurer 
1968, ch. 62, § 142. ~ sought to prevent, 27 A.L.R. 1543. 
Liability of garnishee to garnishing creditor for depreci- 


ANNOTATIONS . ation in value of property pending contest, 32 A.L.R. 572. 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. Payment under void order in garnishment proceedings 
Jur. 2d Attachment and Garnishment §§ 357 to 390. as protection to garnishee, 49 A.L.R. 1411. 


Liability of garnishee to garnishor where former pays 
debts or releases property pending defective garnishment 
proceedings, 89 A.L.R. 975. 

38 C.J.S. Garnishment § 230 et seq. 


Estoppel of garnishee or surety on delivery bond to deny 
indebtedness to principal defendant, by judgment against 


35-12-13. Garnishment; dissolution. 


A. At any time before judgment in a civil action in the magistrate court in which a garnishment has 
been issued, the defendant in the action may obtain a dissolution of the garnishment by filing in the ac- 
tion a bond to the plaintiff in double the sum claimed in the complaint, or double the value of the indebt- 
edness and personal property garnished, whichever is less, with sufficient sureties, conditioned for the 
payment of any judgment that may be rendered against the garnishee in the action. 

B. When a garnishment is dissolved, all proceedings touching the garnished indebtedness or 
personal property are vacated. 


History: 1953 Comp., § 36-14-11, enacted by Laws Discharge of garnishment, or bond for its dissolution, by 

1968, ch. 62, § 143. subsequent amendment of pleadings or the writ, 74 A.L.R. 
912, 

ANNOTATIONS . Abatement on ground of prior pending ifetion in same 


jurisdiction as affected by loss by plaintiff in second action 


Law reviews. — For comment, "Wage Garnishment in : 
> of advantage gained therein by attachment, garnishment, 


New Mexico - Existing Debtor Protections under Federal 


t " “MLL. : or like process, 40 A.L.R.2d 1111. 
oe 3 a and Further Proposals," see 1 N. Rev. Amendment of bond, 47 AL. Rad 971: 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 38 C.J.S. Garnishment $'319; 51 C.J.S. Justices of the 


Jur, 2d Attachment and Garnishment 8§ 408, 518 to 534. Peace § 78(10). 


35-12-14. Garnishment; suit on bond. 


The bond given by the plaintiff or other person in a garnishment proceeding in the magistrate 
court may be sued upon in the name of the state by any party injured, and shall proceed as in 
other civil actions. 


History: 1953 Comp., § 36-14-12, enacted by Laws 38 C.J.S. Garnishment § 351 et seq.; 51 C.J.S. Justices of 
1968, ch. 62, § 144. the Peace § 78(13). 
; ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur. 2d Attachment and Garnishment §§ 518 to 557. 
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35-12-15. Garnishment; special provisions. 


All laws and procedures governing magistrate courts apply to garnishment proceedings in the 
magistrate court except as otherwise provided-by law. 4 


History: 1953 Comp., § 36-14- “We enacted by Laws Cross references. — For the Rules of Civil.Procedure 
1968, ch. 62, § 145. for the Magistrate Courts, see Rule 2-101 NMRA et seq, 


35-12-16. Garnishment; costs; attorney fees. 


A. Ifthe plaintiff prevails in a garnishment proceeding, he may be awarded eishien one or both 
of the following: 
(1) the actual costs of the proceeding, not exceeding ten percent of the judgment entered 
against the garnishee; or 
(2) areasonable attorney fee not eeenine ten percent of the judgment entered against 
the garnishee. 
B. Ifthe garnishee answers as required by law, the court shall award the garnishee his actual 
costs and a reasonable attorney fee. The award shall be against the defendant if the plaintiff pre- 
vails and against the plaintiff if the garnishee prevails. 


History: 1958 Comp., § 36-14-13.1, enacted by Laws payee, was "prevailing party" entitled to attorney's fees 


1977, ch, 84, § 1. and costs at the trial and appellate levels. Cent. Sec, & 
Cross references, — For rules governing-garnishment Alarm Co. v. Mehler, 1998-NMCA-096, 125 N.M. 438, 963 
and writs of execution: in ‘the district, magistrate, and P.2d 515, cert. denied, 125 N.M. 322, 961 P.2d 167, 
metropolitan courts, see Rules 1-065.2, 2-802, and 3-802 Appellate court can award fee or remand for 
- NMRA, respectively. award. — Appellate courts have authority to either make 
For form for claim of exemptions on executions, see Rule an allowance of attorney fees on appeal or to remand to 
4-803 NMRA. the lower court for that purpose. Vinton Eppsco, Inc. v. 
For form for order on claim of exemption and order to Showe Homes, Inc., 1981-NMSC- 114, 97 N.M. 225, 638 
pay in execution proceedings; see‘Rule 4-804 NMRA, P.2d 1070. 
For form for application for writ of garnishment and af- | , Attorney's fee award upheld, — Garnishee was en- 
fidavit, see Rule 4-805 NMRA. titled to an award of attorney's fees out of the monies due 
For form for notice of right to claim exemptions from the judgment debtor husband based upon the filing of 
execution, see Rule 4-808A NMRA. ‘its answer and its claim that wife was.a necessary party 
For form for claim of exemption from garnishment, see to the garnishment proceeding. Jemko, Inc. v, Liaghat, 
Rule 4-809 NMRA. 1987-NMCA-069, 106 N.M. 50, 738 P.2d 922. 


Award to both plaintiff and garnishee. — Under 


ANNOTATIONS this section, the trial court could properly award attor- 

Award of costs and fee limited. — This section re- ney's fees to both plaintiff and the garnishee. Jemko, Inc. 
quires that a garnishee be awarded actual costs and a rea- v, Liaghat, 1987-NMCA-069, 106 N.M., 50,,738 P.2d 922, 
sonable attorney fee for filing the answer. However, any Am, Jur, 2d, A.L.R. and C.J.S. references, — 6 Am. 
award is limited to those matters fairly and necessarily Jur. 2d Attachment and Garnishment § 407. . 
litigated as a direct result of the garnishment proceeding. Right upon ground of duress to recover back money paid 
Bank of N.M. v. Priestley, 1981-NMSC-025, 95 N.M. 569, upon an excessive or unfounded claim to avoid an attach- 
624 P.2d 511, ment, 18 A.L.R. 1233. 

Attorney fees and costs. — Garnishees are entitled Right to recover attorney's fees for wrongful attach- 
to an award of a reasonable attorney fee and actual costs ment, 25 A.L.R. 579, 65 A.L.R.2d 1426, 
expended for,services rendered in the filing of an answer Injury to credit as element of damages for wronetal at- 
to the writ of garnishment, and for the trial and appeal of tachment, 54A.L.R. 451. | 
the garnishment proceedings. Bank of N.M. v. Northwest Constitutionality, construction and application of'statu- 
Power Prods., Inc., 1980-NMCA-121, 95 N.M. 743, 626 tory provisions for recovery of damages by defendant in 
P.2d 280. attachment or garnishment, 125 A.L.R. 1219. 

Attorney fee on appeal is discretionary. — What Taxable costs and disbursements as including expenses 
constitutes a reasonable attorney fee on appeal is discre- for bonds incident to steps taken in action, 90 A.L.R.2d 
tionary with the appellate courts. Vinton Eppsco, Inc. uv... 448. 
Showe Homes, Inc., 1981-NMSC-114, 97 N.M, 225, 638 Amount of compensation of attorney for services in ab- 
P2d 1070. - -sence of contract or statute fixing amount, 57 A.L.R.3d 

Garnishee held to be "prevailing party". — Gar- 475, 98.3 rt 
nishee, which defeated sethtohern cee ee garnishee 38 C.J.S. Garnishment § 301 et seq. 


violated a legal duty to stop payment on checks sent. to 


35-12-17. Garnishment; form of bond. 
Garnishment bonds in civil actions in the magistrate court shall be in substantially the following form: 
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35-12-18 MAGISTRATE COURT; GARNISHMENT 35-12-18 


"STATE OF NEW MEXICO 
. MAGISTRATE DISTRICT, DIVISION 


(Name), Plaintiff 


CIVIL DOCKET NO, _’ 


a 


v. 
(Name), Defendant 
(Name), Garnishee ext 
! GARNISHMENT BOND 
We bind ourselves, our heirs, executors and administrators to the state of New Mexico in the sum 
of ($ ) on condition that the plaintiff will diligently prosecute this action to final 


judgment without delay, will pay to the defendant all money found due'to him in the action, and 
will pay all damages and costs that may accrue to the defendant and the garnishee by reason of the 
garnishment or any process or judgment thereon, upon completion of which this obligation is void. 


Plaintiff (Principal) 
Surety 
Surety 

Approved yD cased 

Magistrate" 


History: 1953 Comp. ” § 36-14-14, enacted by Laws 
1968, ch. 62,$ 146. 


35-12-18, Gufiishinent: form of writ. 


Writs of garnishment in civil actions in the magistrate court shall state whether the writ is issued 
in advance of or in aid of execution of judgment and shall be in Lig eee the following form: 


"STATE OF NEW MEXICO , 
MAGISTRATE DISTRICT, DIVISION 
(Name), Plaintiff \iew 4 
) 
v. | )sce | CIVIL DOCKET NO. 
(Name), Defendant :) 
(Name), Garnishee ) aut 
WRIT.OF GARNISHMENT 
THE STATE OF NEW MEXICO to the above-named garnishee: 
You are ordered to appear before the magistrate court located at within twenty 


days from the service of this writ upon you to answer under oath the following questions, as of the 
date of service and as of the date of your answer: 

1. What, if anything, are you indebted to the defendant in this action and on what account? 

2. What, if any, personal property of the defendant is in your possession or under your control? 

3. What other persons, if any, within your knowledge are indebted to the defendant or have 
personal property of the defendant in their possession? 

Service of this writ upon you has the effect of attaching all personal property, money, rights, 
credits, bonds, bills, notes, drafts and other choses in action of the defendant in your possession or 
under your control at the time of service and which may come into your possession or under your 
control or be owing by you between the time of service and the time of making your answer. 

This writ was issued in (advance) (aid of execution) of judgment: against the defendant. If this 
writ was issued in advance of judgment, it does not attach any PERE or salary due from you to 
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85-12-19 MAGISTRATE AND MUNICIPAL COURTS 35-13-1 
the defendant. If this writ was issued in aid of execution of judgment, it attaches wages or salary 
due from you to the defendant in excess of the greater of the following portions of the defendant's 
disposable earnings: 

A. seventy-five percent of the defendant's disposable earnings for any pay period; or 

B. an amount each week equal to forty times the federal minimum hourly wage rate. A 
table giving equivalent exemptions for pay periods of other than one week may be obtained from 
the commissioner of banking. "Disposable earnings" means that part of the defendant's wage or 
salary remaining after deducting the amounts which are required by law to be withheld. "Federal 
minimum hourly wage rate" means the highest federal minimum hourly wage rate for an eight- 
hour day or a forty-hour week. It is immaterial whether you are exempt under federal law from 
paying the federal minimum hourly wage rate. 

It is unlawful to pay or deliver to the defendant any item attached by this writ. If you fail to 
appear and answer as directed, or if you unlawfully dispose of any item attached: by this writ, 
judgment may be rendered against you for the full amount of the plaintiff's claim against the de- 
fendant in this action. 


Dated , 19 Magistrate" 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — United 
States Postal Service as subject to garnishment, 38 A.L.R. 
Fed, 546. 


History: 1953 Comp., § 36-14-15, enacted by Laws 
1968, ch, 62, § 147; 1969, ch. 139, § 9. 


35-12-19. Garnishment; district court; magistrate court; small claims 
court. 


Garnishment may be issued in the district court, magistrate court or small claims court. Sec- 
tions 35-12-1 through 35-12-18 NMSA 1978 apply to the issuance of garnishment in the district 
court, magistrate court or small claims court; provided, however, that in the event the district 
court has jurisdiction, the district court clerk may issue the writ of garnishment. In those cases 
filed in small claims court, the small claims court may issue the writ of garnishment. 


History: 1953 Comp., § 36-14-16, enacted by Laws 
1969, ch. 139, § 10; 1973, ch. 24, § 1; 1979, ch. 183, § 1. 


ANNOTATIONS 


Purpose of section. — This section expressly invests 


Repeals. — Laws 1979, ch, 346, § 13, repealed 34-8-1 to 
34-8-13 NMSA 1978, which provided for the small claims 
court referred to in this section. Laws 1979, ch. 346, also 
established metropolitan courts. See 34-8A-1 to 34-8A-8 
NMSA 1978. 

Cross references. — For jurisdictional amount of 
magistrate court, see 35-3-38 NMSA 1978. 

For jurisdiction of district courts, see N.M. Const., art. 
VI, § 13. 


district courts with jurisdiction to issue writs of garnish- 
ment relating to matters pending in their courts,in ac- 
cordance with Sections 35-12-1 to 35-12-18 NMSA 1978. 
Jemko, Inc. v. Liaghat, 1987-NMCA-069, 106 N.M. 50, 738 
P.2d 922. 

Jurisdiction generally. — A court has no jurisdiction 
to proceed in garnishment, even though it is a court of 
general jurisdiction, unless such jurisdiction is expressly 
conferred by statute, 1969 Op. Att'y Gen. No. 69-85, 


ARTICLE 13 |, 
Magistrate Court; Appeals 


Sec. 

35-13-1. Appeals; right of appeal. 

35-13-2. Appeals; district court proceedings; docket fees; 
judgment. 


35-13-1. Appeals; right of appeal. 


Sec, 
35-13-3. Recast amendments on trial de novo. . 


Any party aggrieved by any judgment rendered or final order issued by the magistrate court 
in any civil action or special statutory proceeding, or the defendant aggrieved by any judgment 
rendered or final order issued by the magistrate court in any criminal action, may appeal to the 
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MAGISTRATE COURT; APPEALS 


35-13-2 


district court within fifteen days after judgment is rendered or the final order is issued in the 


magistrate court. 


History: 1953 Comp., § 36-15-1; enacted by Laws 
1968, ch. 62, § 148; 1975, ch. 242, § 9. 

Repeals. — Laws 1968, ch. 62, § 171, repealed former 
36-15-1 to 36-15-4, 1953 Comp., relating to forfeiture of 
appearance bonds, summons, service and appeal, effective 
January 1, 1969. 

«Cross references, — For constitutional authority to 
appeal, see N.M.Const., art, VI, § 27. 

For procedures governing appeals to the district court 
from magistrate courts in trial de novo cases, see Rule 1- 
072 NMRA. 

‘For appeal from magistrate court, see Rule 2-705 


ANNOTATIONS 


Order of dismissal is a final appealable order. — 
Where, after a hearing pursuant to a “Notice of Probable 
Cause/Bench Trial", the magistrate court entered an or- 
der which dismissed the action due to no probable clause, 
the order was a final appealable order. State v. Montoya, 
2008-NMSC-043, 144 N.M. 458, 188 P.3d 1209. 

Evidentiary hearing to determine jurisdiction, — 
Where the defendant pled no contest in magistrate court and 
appealed the magistrate court sentence to district court, the 
district court did not err when it conducted an evidentiary 
hearing concerning the defendant's plea. State v. Gallegos, 
2007-NMCA-112, 142 N.M. 447, 166 P.3d 1101, cert. denied, 
2007-NMCERT-006, 142 N.M. 15, 162 P.3d 170. 


Appeal matter of right. — Appeal from justices’: 


(now magistrates’) court to district court was a matter of 
right. Lea County State Bank v. McCaskey Register Co,, 
1935-NMSC-069, 39 N.M. 454, 49 P.2d 577 (decided under 
prior law). 

Time for appeal is when order is filed. — The term 
"entry" as used in Subsection A of Rule 2-705 NMRA and 
the terms "rendered" and "issued" in Section 85-18-1 NMSA 
1978 are synonymous with the time a judgment or decision 
is "filed" with the court clerk's office. Thus, the time for an 
appeal begins to run when the order is filed. Trujillo v. Ser- 
rano, 1994-NMSC-024, 117 N.M. 273, 871 P.2d 369, 

Late filing of appeal. — Because timely filing of an 
appeal is a mandatory precondition rather than an abso- 
lute jurisdictional requirement, a trial court may, under 
unusual circumstances, use its discretion and entertain 
an appeal even though it is not timely filed, The decision to 
dismiss an appeal is extreme and must be determined on 
a case-by-case basis. Trujillo v. Serrano, 1994-NMSC-024, 
117 N.M. 273, 871 P.2d 369, 

Court error may excuse late appeal. — One un- 
usual circumstance which would warrant permitting an 
untimely appeal is if the delay is a result of judicial er- 
ror. To deny a party the constitutional right to an appeal 
because of a mistake on the part of the court runs against 
the most basic precepts of justice and fairness. Trujillo v. 
Serrano, 1994-NMSC-024, 117 N.M. 278, 871 P.2d 369. 


Appeal by state. — Pursuant to N.M. Const., art. VI, 
§ 27, the state is permitted to appeal to the district court 
from a final judgment or decision rendered by the magis- 
trate court. This section does not preclude such an appeal 
by the state. State v. Barber, 1989-NMCA-058, 108 N,M. 
709, 778 P.2d 456, cert. denied, 108 N.M. 718, 778 P.2d 911. 

This section does not give the state the right to appeal 
a magistrate court's suppression order, because such an 
order is not a final judgment or order. State v. Heinsen, 
2005-NMSC-035, 138 N.M. 441,121 P.3d 1040. : 

Effect on appeal of act or omission by magistrate. 
— After a party had done all that he reasonably could do 
and that the law required to perfect his appeal, it could 
not be defeated by any omission or act on part of justice 
of the peace (now magistrate) respecting appeal bond. 
State ex rel. Heron vi District Court of First Judicial Dist., 
1942-NMSC-035, 46 N.M. 290, 128 P.2d 451 (decided un- 
der former law). 

Scope of appeal from final order. — All appeals 
from a final order issued by the magistrate court are on 
the merits by trial de novo except as otherwise provided 
by law. State v. Heinsen, 2005-NMSC-035, 188 N.M. 441, 
121 P.3d 1040. 

Omission by magistrate fatal to appeal. — Failure 
by plaintiff to make certain magistrate filed the transcript 
to the district court within statutory time period consti- 
tuted a failure to prosecute diligently his appeal, warrant- 
ing dismissal of appeal. Stripling v. PMC Realtors, Inc., 
1971-NMSC-096, 83 N.M. 170, 489 P.2d 883. 

Omission not fatal. — The district court acquires ju- 
risdiction of inferior court cases through notice of appeal, 
and the court is not divested of jurisdiction by the failure 
of the magistrate to submit a transcript of proceedings. 
State v. McKee, 1974-NMCA-103, 86.N.M. 738, 527 P.2d 
496, cert. denied, 86 N.M. 730, 527 P.2d 493, 

When case beyond control of magistrate. — When 
appellant had done all that was required of him in perfect- 
ing an appeal, the case was beyond the control of the jus- 
tice (now magistrate), Lea County State Bank v. McCaskey 
Register Co., 1935-NMSC-069, 39 N.M. 454, 49 P.2d 577 
(decided under former law), ) 

Effect on default judgment, — One could appeal from 
a default judgment rendered and entered against him by 
a justice of the peace (now magistrate). State ex rel. Heron 
v, District Court of First Judicial Dist., 1942-NMSC-035, 
46 N.M. 290, 128 P.2d 451, writ of prohibition denied, 
1942-NMSC-036, 46 N.M.-296, 128 P.2d 454; Mu. Faggard 
& Co. v. Cunningham, 1914-NMSC-008, 18 N.M. 510, 138 
P, 264 (decided under former law). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Justices of the Peace § 82. 

Plea of guilty in justice of the peace or similar inferior 
court as precluding appeal, 42 A.L.R.2d 995. 

24 C.J.S. Criminal Law §§ 1668 to 1674; 51 C.J.S, Jus- 
tices of the Peace §§ 138 to 140, 


35-13-2. Appeals; district court proceedings; docket fees; judgment. 


A. Appeals from the magistrate courts shall be tried de novo in the district court. 

-B.. The district court docket fee in any criminal appeal is thirty-five dollars ($35.00), ten dollars 
($10.00) of which shall be deposited in the court automation fund. 

C. If the judgment of the magistrate court in a criminal action is affirmed or rendered against 
the appellant on appeal or if the appellant fails to appear at the time fixed for hearing in the dis- 
trict court, the district court shall enter judgment imposing the same, a greater or a lesser penalty 
as that imposed in the magistrate court in the action. 
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History: 19538 Comp., § 36-15-3, enacted by Laws 
1975, ch, 242, § 10; 1981, ch, 271, § 1; 1987, ch. 128, § 2; 
1996, ch. 41, § 6. 

Repeals and reenactments. — Laws 1968, ch, 62, 


MAGISTRATE AND MUNICIPAL COURTS 


§ 171, repealed former 36-15-3, 1953 Comp., relating to < 


forfeiture of appearance bonds, summons, service and ap- 
peal, and’ Laws 1968, ch. 62, § 150, enacted a new 36-15-38, 
1953 Comp., relating to appeals from magistrate to dis- 
trict courts. Laws 1975, ch. 242, § 10, repealed 36-15-83, 
1953'Comp., relating to appeals from magistrate to dis- 
trict courts, and enacted a new section. 

Cross references, — For the court automation fund, 
see 34-9-10 NMSA 1978. 

For trial de novo on appeal to district court, see 39-3-1 
NMSA 1978, 

For appeal from magistrate to district court, see Rule 
2-705 NMRA. 

The 1996 amendment, effective May>15, 1996, sub- 
stituted "thirty-five dollars ($35.00), ten dollars ($10,00) 
of which shall be deposited in the court automation 
fund" for. "twenty-five dollars ($25;00)" at the end of 
Subsection B. 

The 1987 amendment, effective June 19, 1987, sub- 
stituted "twenty-five dollars ($25,00)" for "two dollars and 
fifty eents ($2.50)" in Subsection B. 


ANNOTATIONS 


Some of the annotations listed below were decided un- 
der former law. 

District court required to impose sentence. — 
When a defendant is convicted in a trial de novo on ap- 
peal from magistrate court, the district court is required 
to impose a sentence prior to remanding the case to the 
magistrate court for enforcement of the district court's 
judgment. State v. Montoya, 2005-NMCA-005, 136 N.M. 
674, 104 P.3d 540, cert. quashed, 2005-NMCERT-011, 138 
N.M. 587, 124 P.3d 565. 

Order of remand not final. — When the district court 
enters an order of remand to the magistrate court that does 
not resolve the issue of sentencing, the order is not final 
and appealable. State v. Montoya, 2005-NMCA-005,' 136 
N.M. 674, 104 P.3d 540, cert. quashed, 200%. NMCERT-011, 
138 N.M. 587, 124 P.3d 565. 

Jurisdiction of district court. — On appeals froma 
magistrate court, the district court becomes a court of lim- 
ited jurisdiction for the purpose of the appeal and the trial 
de novo. State v. Lynch, 1971-NMCA-049, 82 N.M. 582, 484 
P.2d 374. 

Discussion of right to jury trial for wathy otfenses: 
— A-defendant is entitled to a jury trial for multiple 
petty offenses arising out of the same act, transaction or 
occurrence only if he is actually threatened at the com- 
mencement of trial with an aggregate potential penalty 
of greater than six months imprisonment. Haar v. Hanra- 
han, 708 F.2d 1547 (10th Cir. 1983), 

Case dismissed when no jurisdiction. — Where 
case was begun in justice court (now magistrate court) 
and appealed to district court, if justice (now magistrate) 
had no jurisdiction, there was nothing to try de novo, and 
the case, on proper motion, would be dismissed. Geren v, 
Lawson, 1919-NMSC-048, 25 N.M. 415, 184 P. 216, 

If the magistrate court lacks. jurisdiction, the district. 
court suffers the same lack of jurisdiction. State v. Lynch, 
1971-NMCA-049, 82 N.M. 532, 484 P.2d 374. 

Dismissal since complaint’ defective. — The dis- 
trict court could not assume-a more enlarged jurisdiction 
on appeal than was conferred on the justice (now mag- 
istrate). Where there was nothing in complaint for as- 
sault and battery to show in what county the offense took 
place, the cause would be dismissed. Territory v. Valencia, 
1881-NMSC-008, 2 N.M. 108, 

Trial to be de novo. — Where appellant interposed 
a plea to the jurisdiction of a justice of the peace (now 
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magistrate), which was overruled, and he declined to plead 
further, and judgment was rendered against him, and on 
appeal to the district court appellant conceded the juris- 
diction of the justice of the peace (now magistrate), but 
appellee's motion: for affirmance for that reason was over- 
ruled, the latter ruling was proper because under the stat- 
ute the case was triable de novoin the district court, upon 
the merits. Rogers v. Kenp Lumber Co,, 1913-NMSC-079, 
18 N.M. 300, 137 P..586. 

In an appeal from the magistrate court, the dis- 
trict court's review is not for legal error. — Where 
defendant was charged in magistrate court with one mis- 
demeanor traffic violation and three petty misdemeanor 
violations, and where, two days before trial, defendant 
requested copies of jury questionnaires from the, magis- 
trate court clerk, who informed defendant that the mag- 
istrate court required a copying fee for copies of the jury 
questionnaires, and where, the day before trial, defendant 
filed a verified application for free process for indigency, 
along with a motion to continue his trial, and where, the 
next morning, with the jury panel already in the court- 
room for jury selection, the magistrate court orally denied 
defendant's motion to continue, and where, following a 
jury trial, defendant was convicted on all four counts, and 
where defendant appealed to.the district.court and filed a 
pretrial motion requesting appellate review of the.magis- 
trate court clerk's refusal to provide him free copies of the 
jury questionnaires and of the magistrate court's denial of 
his motion to continue, and where the district court denied 
defendant's pretrial motion and held a de novo jury trial, 
after which, defendant was again convicted on all four 
counts, and where, on appeal, defendant claimed that the 
district court should have remanded his case to the mag- 
istrate court for a new trial, the district court did not err 
in providing defendant with a trial de novo, because the 
district court's review in an appeal from the magistrate 
court is not for legal error. Defendant's claims of error can 
only be remedied by a trial de novo in the district court, 
and no rule permits the district court to remand or other- 
wise transfer jurisdiction back to the magistrate court for 
a new trial. State v. Lucero, 2022-NMCA-020, cert. denied. 
' Effect where material allegations admitted. — 
Defendant actually had a trial de novo on appeal even 
though evidence was not introduced where. the material 
allegations of complaint had been admitted, Butler Paper 
Co. v. Sydney, 1943-NMSC-047, 47 N.M. 463, 144 P.2d 170. 

Effect on judgment below. — On appeal to district 
court, case was tried on its merits de novo; if plaintiff's 
statement in a cause of action was found defective in sub- 
stance, contrary judgment below would be reversed, Cro- 
lot v. Maloy, 1882-NMSC-004, 2 N.M. 198. 

Trial de novo mandatory. — Trial de novo on appeal 
from justice court (now magistrate court) was mandatory. 
Butler Paper Co. v. Sydney, 1943-NMSC-047, 47 N.M. 463, 
144P2d170.  ~ 

Procedure on appeal. — If justice court (now - mag- 
istrate court) had jurisdiction in first instance, then dis- 
trict court would proceed to try case de novo according 
to district court procedure, and would not follow that 
of the justice court (magistrate court). Pointer v. Lewis, 
1919-NMSC-020, 25 N.M. 260, 181 P. 428. 


Grant of summary judgment not error. — Where 


*.thére was nothing to show the trial court failed to consider 
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the matters he was required to consider by Rule 56(c) [now 
Rule 1-056C NMRA], N.M.R. Civ. P., grant of summary 
judgment regardless of magistrate's findings was not er- 
ror. Southern Union Gas Co. v. Fuylor, 1971-NMSC- 067, 82 
NiM. 670, 486 P.2d 606). | 

Accounts or setoffs filed. — aida can file accounts 
or setoffs, as if the case had originated in the district 
court. Archibeque v. Miera, 1857-NMSC-003, 1 N.M. 160. 

Malicious prosecution. — Where ‘prosecuting wit- 
ness appealed from judgment of justice (now magistrate) 
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taxing him with costs, district court was required to try 
the question whether the prosecution was instituted ma- 
liciously, or without probable cause, under Laws 1907, 
ch. 61, § 3 (41-13-5, 1953 Comp., now repealed), de novo, 
and enter its own independent judgment. State v. Coats, 
1913-NMSC-082, 18 N.M. 314, 187 P. 597. 

Right to jury trial. — District courts were not bound 
by rules applicable in justice court (now magistrate court) 
and on a trial de novo no jury trial was necessary unless 
some other considerations required it. Reece v. Montano, 
1943-NMSC-054, 48 N.M. 1, 144 P.2d 461. 

After jury trial in magistrate court, defendant not 
entitled to jury in trial de novo in district court. State v. 


MUNICIPAL COURTS 
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Haar, 1980-NMCA-065, 94 N.M. 539, 612 P.2d 1850, cert. 
denied, 94 N.M. 674, 615 P.2d 991, and.449 U,S. 1063, 101 
S. Ct. 787, 66 L. Ed. 2d 606 (1980), 

District judge may not enhance sentence received 
in magistrate court. State v. Haar, 1980-NMCA-065, 94 
N,M. 589, 612 P.2d 1350, cert. denied, 94 N.M. 674, 615 
P,2d 991, and 449 US. 1063, 101S, Ct. 787, 66 L. Ed. 2d 
606 (1980). 

Am. Jur. 2d, A.L.R. and C.J.S. valeniind — 47 Am. 
Jur. 2d Justices of the Peace § 84, 

51C.J.S. Justices of the Peace §§ 185 to 212, 272, 


35-13-3. Appeals; amendments on trial de novo. 


fs 


Upon trial de novo in the district court upon appeal from the magistrate court, the district court 
shall allow all amendments necessary to the furtherance of justice. 


History: 1953 Comp., § 36-15-4, enacted by Laws 
1968, ch. 62, § 151. 

Repeals, — Laws 1968, ch. 62, § 171, repealed former 
36-15-1 to 36-15-4, 1953 Comp., relating to forfeiture of 
appearance bonds, summons, service and appeal, effective 
January 1, 1969. 


ANNOTATIONS 


Meaning of "trial de novo". — Appeals from a mag- 
istrate court to the district court shall be determined by 
trial de novo which means "anew," Southern Union Gas 
Co. v. Taylor, 1971-NMSC-067, 82 N.M. 670, 486 P.2d 606. 

Amendment to show jurisdiction allowed, — For- 
mer statute called for an affirmative showing on the face 
of the papers as to jurisdictional matters, and where it did 
not so appear upon any appeal, and yet the jurisdiction 
actually existed, it was the duty of district court to allow 
the necessary amendment to show such fact. Tietjen v. Mc- 
Coy, 1918-NMSC-074, 24 N.M. 164, 172 P. 1144 (decided 
under former law). 

Amendment. not siticiead ae peetagieh to 
complaint to show jurisdiction by means of a_ paper 
clipped to the complaint was not sufficient. Bell v. Beck, 
1939-NMSC-035, 43 N.M. 315, 92 P.2d 992 (decided under 
former law). 

Error in refusal to permit amendment. — In action 


of replevin begun in justice of peace court (now magistrate — 


court) and appealed to district court, district court erred 


in refusing to permit plaintiff to amend affidavit of re- 
plevin in controversy. Romero v. Luna, 1892-NMSC-011, 6 
N.M. 440, 30 P. 855 (decided under former law). 

Leave to amend not to be withheld. — Power of 
district court to exercise its discretion in giving leave. to 
amend was not to be withheld in cases of appeal, when it 
appeared that justice of the peace (now magistrate) had 
jurisdiction of subject matter in controversy and of parties 
in the case, Sanchez v. Luna, 1857-NMSC-012, 1 N.M. 238 
(decided under former law). 

Grant of summary judgment not error. — Where 
there was nothing to show the trial court; failed to con- 
sider the matters he was required to consider by Rule 
56(c) [now Rule 1-056C], N.M.R. Civ. P., grant of summary 
judgment regardless of magistrate's findings was not er- 
ror. Southern Union Gas Co, v. Taylor, 1971-NMSC-067,,.82 
N.M. 670, 486 P.2d 606. 

‘Scope of appeal. — Where defendant did not chal- 
lenge his convictions on appeal and did not claim to be ag- 
grieved, but only challenged constitutionality of a federal 
statute and its effect.on him, defendant lacked the right 
to appeal his conviction. State v. Garcia, 2003-NMCA-045, 
133 N.M., 444, 63 P.3d 1164. 

Am. Jur. 2d, A.L.R. and C.J.S. wabetiesrietii — 47 Am. 
Jur, 2d Justices of the Peace. § 96, 

51 CWJ.S. Justices of the Peace §§ 151, 153(8), 154(3), 
174, 190, 226. 


ARTICLE 14 


Municipal Courts 


1, Municipal court; creation. 

2. Jurisdiction, 

35-14-38. Judges; qualifications; bond; salary. 

4, Election; term; vacancy. 

35-14-5. Temporary incapacity or absence of a municipal 
judge. 

35-14-6. Duties of temporary municipal judge. 


Sec. 

35-14-7, Monthly reports and remittances. 

35-14-8. Itemized statement. 

35-14-9. Penalty. 

35-14-10, Municipal judges; training required. 

35-14-11. Municipal ordinance; court costs; collection; 
purpose. 

35-14-12. Municipal courts; automation required. 


35-14-1. Municipal court; creation. 

A. Except for municipalities with a population of fewer than two thousand five hundred or 
more than five thousand persons in the most recent federal decennial census lying within the 
boundaries of a class A county with a population of more than two hundred thousand persons in 
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the most recent federal decennial census and’ municipalities that have adopted an effective ordi- 
nance pursuant to Subsection D of this section, there is established a municipal court in each in- 
corporated municipality. The municipal courts shall be presided over by municipal judges. As used 
in Chapter 35, Articles 14 and. 15 NMSA 1978, municipality" includes H class counties, 

B. The governing body of a municipality that is not governed by home rule, territorial or spe- 
cial charter and having a population fewer than ten thousand persons in the most recent federal 
decennial census, where the municipal:court is located twenty-five or fewer miles from the near- 
est magistrate court, may by resolution express its intent to designate the magistrate court of 
the county in which the municipality is located as the court having jurisdiction over municipal 
ordinances. Within fifteen days from the adoption of a resolution pursuant to this section; the gov- 
erning body of the municipality shall create a "municipal ordinance jurisdiction advisory commit- 
tee". The municipal ordinance jurisdiction advisory committee shall be.composed of the following 
members, who shall be residents of the municipality: 

(1) “the mayor; 

(2) a member of the governing body; - 

(3) a municipal judge; 

(4) the chief of police; and 

(5) . three members of the public, each selected by the mayor, the governing pony and the 
municipal judge. 

C. A municipal ordinance jurisdiction iateiRory coHianterss shall: 

(1) hold at least one public hearing on the question of designating the magistrate cones 
of the county in which the municipality1 is located as the court having jurisdiction over sieeve 
ordinances; 

(2) .hear testimony from all interested persons, including ws mayor, the governing body 
and the municipal judge; and 

(3) submit a report, including recommendations directly to the governing body of the mu- 
nicipality, with copies to the mayor and municipal judge. 

D. Following receipt of a report from the municipal ordinance jurisdiction advisory committee, 
the governing body of a municipality may, subject to approval by the supreme court, adopt an ordi- 
nance upon a three-fourths' majority vote to designate the magistrate court of the county in which 
the municipality:is located as the court having jurisdiction over municipal ordinances. An ordi- 
nance adopted shall become effective only upon supreme court approval and the expiration of the 
term of the municipal judge in office on the date of the supreme court's approval of the ordinance. 

E. Within five days after the effective date of an ordinance adopted pursuant to Subsection D 
of this section, the governing body of the municipality shall: 

(1) forward a copy of the ordinance to the magistrate court and to the administrative affita 
of the courts; and 

(2) provide to the magistrate court copies of aul municipal ordinances over which the mag- 
istrate court will have jurisdiction. 

F, A magistrate court designated pursuant to dapedeton D of this section shall, with respect to 
ordinances of the municipality: 

(1) follow the rules of procedure for the municipal courts and the procedures provided by 
Chapter 35, Article 15 NMSA 1978; 

(2) impose no fine or sentence greater than that permitted for municipalities; 

(3) remit monthly to the state the court automation and judicial education fees collected 
pursuant to Subsection B of Section 35-14-11 NMSA 1978 as a result of enforcement of municipal 
ordinances; and 

(4) remit monthly to the municipality the corrections fee collected pursuant to Subsection 
B of Section 35-14-11 NMSA 1978 as a result of the enforcement of municipal ordinances. 

G. Any municipality that has passed an ordinance designating the magistrate court of the 
county in which the municipality is located as the court, having jurisdiction over municipal ordi- 
nances may re-establish the municipal court as the court having jurisdiction over municipal opus 
nances through the following procedures: 

(1) the governing body of the municipality m may pass an ordinance Paeaenning the ia ance 
tion that was made pursuant to Subsection B of this section; or 
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(2) following receipt of a petition signed by atleast twenty percent of the registered voters 

who voted in the last municipal election for the office of mayor: 
(a) convene a municipal ordinance jurisdiction advisory committee pursuant to Sub- 
section B of this section that shall make-a report and recommendation, if any, to the governing 


body of the municipality; and 


(b) the governing body shall indicate its assent to re-establishment of the municipal 


court by Srciiel ao 


History: 1953 Comp., § $7-1-1, enacted by Laws 
1961, ch. 208, § 1; 1967, ch. 215, § 1; 1968, ch. 62, § 152; 
1979, ch. 346, § 12; 1984, ch, 30, § 3; 1986, ch, 128, § 2; 
1998, ch. 143, § 1; 2019, ch. 246, § 1. 

Cross references, — For clansifcanen of counties, see 
4-44-] and 4-44-3 NMSA 1978. 

For Rules of Procedure for the Municipal Courts, see 
Rule 8-101 NMRA et seq. 

The 2019. amendment, effective June 14, 2019, revised 
procedures regarding the designation by a municipality 
of the magistrate court of the county in which the mu- 
nicipality is located as the court having jurisdiction over 
municipal ordinances, provided procedures to re-establish 
the municipal court as the court having jurisdiction over 
municipal ordinances, and specified certain court- imposed 
fees to be remitted to the state; in Subsection A, after "pur- 
suant to Subsection" deleted "B" and added "D"; added 
new Subsections B through D and redesignated former 
Subsections B and C as Subsection E and F, respectively; 
in Subsection E, in the introductory paragraph, after the 
subsection designation, deleted "The governing body of a 
municipality with a population of one thousand five hun- 
dred persons or less in the last federal decennial census 
may designate the magistrate court of the county in which 
the municipality is located as the court having jurisdic- 
tion over municipal ordinances, The designation shall be 
by adopted ordinance which shall not be effective until 
the expiration of the term of any incumbent municipal 
judge.", and after "date of an ordinance", added "adopted 
pursuant to Subsection D of this section"; in Subsection 
F, in the introductory clause, after "Subsection", deleted 


"B" and added "D", in Paragraph F(3), after "to the state", 
deleted "all funds" and added "the court automation and 
judicial education fees", after "collected", added "pursu- 
ant to Subsection B of Section 35-14-11 NMSA 1978", and 
added new Paragraph F(4); and added new Subsection G. 

The 1998 amendment, effective June 18, 1993, substi- 
tuted "one thousand five hundred" for "five hundred" near 
the beginning of Subsection B. 


ANNOTATIONS 


When judgment may be vacated. — A police magis- 
trate court does not have authority to vacate a judgment 
rendered by it in the course of its jurisdiction, absent any 
question of fraud practiced on.said court. 1957-58 Op, 
Att'y Gen. No. 58-03 (rendered under former law). 

Validity of ordinance regulating officeholding. 
— A municipal ordinance which provides that a munici- 
pal judge shall not hold any other state, county, city or 
precinct office or position is valid. 1961-62 Op. Att'y Gen, 
No. 62-106 (rendered under former law). 

Offices not incompatible. — The office of a munici- 
pal magistrate is not incompatible with that of the city 
clerk under 3-12-4 NMSA 1978. There is no inconsistency 
of function, no subordination and no interference as long 
as the clerk is not charged with enforcing any municipal 
ordinance. If either office is full time, however, a physical 
incompatibility exists, 1967 Op. Att'y Gen. No, 67-74. , 

Am. Jur. 2d, A.L. R. and C.J.S. references, — 20 Am. 
Jur. 2d Courts 8 12, 

21 C.J.S, Courts § 93 et seq. 


35-14-2, Jurisdiction. j 


A. Each canta nal court has jurisdiction over.all offenses and complaints under ordinances of 
the municipality and may issue subpoenas and warrants and punish for contempt. yt 

B. Upon written agreement between the board of regents of a state educational institution 
designated in Article 12, Section 11 of the constitution of New,Mexico and the governing body of a 
municipality contiguous to land under control of the board of regents or within which any portion 
of such land is located, the municipal court has jurisdiction over violations of campus traffic regu- 
lations adopted under Section 29-5-1 NMSA 1978 as to areas under control of the board of regents, 
Fines and forfeitures collected by the municipal court under campus traffic regulations may be 
credited to the state educational institution on whose campus the violation occurred. 

C, Upon written agreement between a post-secondary educational institution and the govern- 
ing body of a municipality contiguous to land under control of the institution or within which any 
portion of such land is located, the municipal court has jurisdiction over violations of campus traf- 
fic regulations adopted pursuant to Section 29-5-4 NMSA 1978 as to areas under control of the 
institution. Fines and forfeitures collected by the municipal court for violations of campus traffic 
regulations may be credited to the municipality or to the post-secondary educational institution on 
whose campus the violation occurred. 

D, Each municipal court's personal jurisdiction extends to any defendant who has been prop- 
erly served with criminal process of the court anywhere:in the state if that criminal process arises 
out of a charge of violation of a municipal ordinance prohibiting driving while under the influence 
of intoxicating liquor or drugs. 
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History: 1953 Comp., § 37-1-2, enacted by Laws 
1961, ch, 208, § 2; 1969, ch. 131, § 1; 1975, ch. 167, § 1; 
1988, ch. 88, g 3; 2011, ch. 53, § 2. 

Repeals, — Cawe 1961, ch. 208, § 11, repealed former 
37-1-1 to 37-1-9, 1953 Comp., relating to the creation of 4 
police court in cities and towns, defining its jurisdiction, 
providing for the election of a police judge, providing for 
statements and the filling of vacancies. 

The 2011 amendment, effective July 1, 2011, added 
Subsection C to authorize post-secondary educational in- 
stitutions and municipalities to enter into agreements to 
provide for the enforcement of campus traffic regulations 
in municipal court and to permit fines and forfeitures col- 
lected by the municipal court to be credited to the mu- 
nicipality or to the post-secondary educational institution. 

The 1988 amendment, effective May 18, 1988, added 
Subsection C. 


ANNOTATIONS 


Theft of credit card. — The municipal court had no 
jurisdiction to hear a felony charge of theft of a credit 
card. State v, Rodriguez, 2005- NMSC- 019, 188 N.M. 21, 
116 P.3d 92. 

Jurisdiction not exclusive. — A municipal court 
does not have exclusive jurisdiction where driving while 
intoxicated or acts of domestic violence are alleged to have 
occurred within the city limits and to violate both state 
laws and municipal ordinances and a municipal peace of- 
ficer may refer criminal charges to any prosecutor at any 
level for evaluation and prosecution in municipal, mag- 
istrate or district court. Nothing in the law binds an of- 
ficer to file charges in municipal court where the charges 
stem from activities that allegedly violate a municipal or- 
dinance and a state law or a county ordinance. 2008 Op. 
Att'y Gen. No. 08-06. 

Scope of jurisdiction. — A municipal judge is limited 
in the exercise of his jurisdiction to those offenses arising 
out, of violations or alleged violations of municipal ordi- 
nances. In addition, jurisdiction of municipal judges ex- 
tends only to offenses perpetrated within the limits of the 
particular municipality. 1961-62 Op. Att'y Gen. No. 62-141. 
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Original jurisdiction is exclusive. — Only munici- 
pal courts have, original jurisdiction to hear violations of 
municipal ordinances. 1965 Op. Att'y Gen. No, 65-236, 

Jurisdiction to issue search warrants. — A mu- 
nicipal judge has the power and authority to issue valid 
search warrants where the evidence to be seized will be 
used to prosecute violations of municipal ordinances, but 
not where the seized evidence will be used to prosecute 
violations of state laws. 1970 Op. Att'y Gen. No. 70-45. 

Jurisdiction at university. — Ordinances of the city 
of Albuquerque dealing with crimes do not apply to land 
under the control of the board of regents of the university 
of New Mexico except for traffic offenses. 1969 Op. Att'y 
Gen. No. 69-48, © 

Jurisdiction as to state Motor Vehicle Code. — 
Unless the town has specifically enacted an ordinance 
inclusive of the motor vehicle offenses contained in the 
state traffic code, a municipal judge does not have juris- 
diction to hear and try those traffic offenses contained in 
the state Motor Vehicle Code (66-1-1 NMSA 1978 et seq.) 
which are not actually covered by the particular town or- 
dinance, 1961-62 Op. Att'y Gen. No. 62-141. 

Other sections supplemented. — This section provides 
for a waiver of the right to regulate university property un- 
der agreement between boards of regents of state educational 
institutions and municipalities for traffic offenses occurring 
on the university campus and supplements 29-5-1 and 29-5-2 
NMSA 1978, 1969 Op. Att'y Gen. No. 69-48, 

No right to trial by jury. — No Tight of trial by, jury 
exists in municipal court "petty" or "minor" cases arising 
from the violation of city ordinances. 1964 Op. Att'y Gen. 
No. 64-37. 

Marriage ceremony outside of municipality. —A 
municipal judge cannot perform a marriage outside of the 
municipality in which he sits. 1988 Op. Att'y Gen. No. 88-36, 

_ Municipal judge is public officer for purposes of 
N.M. Const., art. IV, § 27. 1979 Op. Att'y Gen. No. 79-27. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Crimi- 
nal jurisdiction of municipal or other local, court, 102 
A.L.R.5th 525. 

20 Am. Jur. 2d Courts § 12. 

21 C.J.S. Courts § 12 et seq. 


35-14-38. Judges; qualifications; bond; salary. 


The qualifications of municipal judges, bond required and salary daciead shall be provided by 


ordinance of the municipality. 


History: 1953 Comp., § 37-1-3, enacted by Laws 
1961, ch. 208, § 3. 


Repeals. — Laws 1961, ch, 208, § 11, repealed mae 


37-1-1 to 37-1-9, 1953 Comp., relating to the creation of a 
police court in cities and towns, defining its jurisdiction, 
providing for the election of a police judge, providing for 
statements and the filling of vacancies. 


ANNOTATIONS Mit 


Constitutionality of section. — This section on its’ 


face is not discriminatory and does not present an’equal 
protection problem since New..Mexico's scheme does not 
establish classes of municipalities, some of which must 
have attorney judges and other which do not, and once a 
New Mexican municipality has determined the minimum 
educational and other qualifications for its municipal 
court judges, all defendants in that municipality are tried 
by judges that have met these qualifications, so that at 
the:individual municipal court level there is equal treat- 
ment for all defendants with respect to the judges having 
satisfied the same qualifications, Furthermore, in New 
Mexico there exists an ameliorative feature which insures 
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that if defendants tried before a nonattorney municipal 
judge want to have an attorney judge, then after trial, or 
upon a nolo contendere or a guilty plea, they could seek an 
immediate trial de novo in district court before an attor- 
ney judge. Tsiosdia v. Rainaldi, 1976-NMSC-011, 89 ee 


(70,547 P.2d 553, 


Holding of other office permissible, — It is permis- 
sible for a police judge to also hold a job in the town ad- 
ministration as traffic violations bureau director, and it is 
permissible for him to draw compensation for said added 
duty. 1957-58 Op. Att'y Gen, No. 58-221 (rendered under 
former law). 

Remuneration of municipal judge generally. — 
Until such time as a valid ordinance provides for his sal- 
ary, a municipality may not legally pay remuneration to 
its magistrate although it may reimburse the judge for his 
legitimate expenses, 1969 Op. Att'y Gen. No. 69-129. 

Municipal judge is public officer for purposes of 
N.M. Const., art. IV, § 27. 1979 Op, Att'y Gen. No, 79-27. 

Effect of arrests and convictions on salary. — 
Section 66-8-137 NMSA 1978 provides that a munici- 
pal magistrate's salary cannot depend upon arrests and 
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convictions for violations under the Motor Vehicle Code Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
(66-1-1 NMSA 1978 et seq.). 1969 Op. Att'y Gen. No. 69- Jur, 2d Judges § 11. 
129, la 9 48A C.J,S. Judges § 1 et seq... 


35-14-4, Election; term; vacancy. 


A. Municipal judges shall be elected, for terms of four years, at a regular municipal election. 

B. In municipalities with a population of thirty thousand persons or more, additional judges 
may be elected if the municipal governing body determines the workload of the court requires 
more than one judge. Municipalities with a population of less than thirty thousand persons shall 
have only one municipal judge. 

C. The governing body of any municipality may fill vacancies by appointment of a municipal 
judge to serve until the next regular municipal election. | 


History: 1953 Comp., § 37-1-4, enacted by Laws municipal judges with terms of a different length than 
1961, ch. 208, § 4; 1967, ch. 215, § 2; 1973, ch. 208, § 2; those mandated by statute. 1987 Op. Att'y Gen. No. 87-16. 
1998, ch. 222, § 1. Where no successor chosen. — Where no succes- 

Repeals, — Laws 1961, ch, 208, § 11, repealed former sor was chosen as provided by law, i.e., no election was 
87-1-1 to 37-1-9, 1953 Comp., relating to the creation of a held, there now exists by virtue of 10-3-1 NMSA 1978 a 
police court in cities and towns, defining its jurisdiction, "vacancy" which can be filled by appointment under. this 
providing for the election of a police judge, providing for section. Once he is appointed and qualifies by giving his 
statements and the filling of vacancies. bond, he takes office from the incumbent who remains in 

The 19938 amendment, effective June 18, 1993, substi- that office under N.M. Const., art. XX, § 2, 1955-56 Op. 
tuted "thirty thousand" for "fifty thousand" in both sen- Att'y Gen. No, 56-6452 (rendered under former law), 
tences of Subsection B. Municipal judge must be a resident of the munici- 

pality which he serves, 1969 Op. Att'y Gen. No. 69-11. 
ANNOTATIONS Municipal judge is public officer for purposes of 


Length of term statutorily mandated. — The city N.M. Const., art. IV, § 27, 1979 Op, Att'y Gen. No, 79-27. 
charter of a non-homerule municipality may not provide Am. Jur. 2d, A.L.R. and OuJ.S, references. — 46 Am. 


dur, 2d Judges §§ 9, 239, 240. 
48A C.J.S. Judges § 12 et seq. 


35-14-5. Temporary incapacity or absence of a municipal judge. 


Any registered voter of a municipality in which a municipal judge is incapacitated or absent 
may be appointed to the office of the municipal judge during his temporary incapacity or absence, 
and he shall hear and determine cases arising under municipal ordinances while sitting as mu- 
nicipal judge. The governing body may establish a procedure by ordinance for appointment. 


History: 1953 Comp., § 37-1-5, enacted by Laws the municipal court did not violate the separation of pow- 
1961, ch. 208, § 5; 1973, ch, 88, § 1. ers doctrine. Aguilar v. City Comm'n, 1997-NMCA-045, 
Repeals. — Laws 1961, ch. 208, § 11, repealed former 123 N.M. 833, 940 P.2d 181. 
37-1-1 to 37-1-9, 1953 Comp., relating to the creation of a Scope of city authority. — City commission acted 
police court in cities and towns, defining its jurisdiction, within its authority in establishing a procedure for fill- 
providing for the election of a police judge, providing for ing a temporary vacancy on the municipal court. Aguilar 
statements and the filling of vacancies. v. City Comm'n, 1997-NMCA-045, 123 N.M. 333, 940 P.2d 
181. * 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S, references, — 46 Am. 


Jur. 2d Judges §§ 248 et seq. 


Separation of powers. — A municipal ordinance es- 48A OS, Judges § 161 et seq, 


tablishing a procedure for filling a temporary vacancy on 
35-14-6. Duties of temporary municipal judge. | 


The requirements of law relating to money collected, monthly reports, itemized statements and 
penalties apply to temporary municipal judges. 


History: 1953 Comp., § 37-1-6, enacted by Laws ANNOTATIONS 
1961, ch. 208, § 6. A 
Repeals. — Laws 1961, ch. 208, § 11, repealed former Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 


37-1-1 to 37-1-9, 1953 Comp., relating to the creation of a Jur, 2d Judges §§ 248 et seq. 
police court in cities and towns, defining its jurisdiction, 48A C.J.S. Judges § 161 et seq, 
providing for the election of a police judge, providing for 

statements and the filling of vacancies. 
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35-14-7. Monthly reports and remittances, — 


Each municipal judge shall make monthly written reports to the governing body of all money 
collected by him; provided he shall account separately for costs collected pursuant to Section 35- 
14-11 NMSA 1978. The reports shall be filed and the money collected shall be paid to the munici- 
pality not later than the enti day of the sat following collection. 


History: 1953 Comp., § 37-1-7, enacted by Laws ‘police court in cities sa towns, defining its jurisdiction, 
1961, ch. 208, § 7; 1988, ch. 134, § 5. providing for the election of a police judge, providing for 
Repeal. — Laws 1961, ch. 208, § 11, repealed former _statements and the filling of vacancies. 


37-1-1 to 37-1-9, 1953 Comp., relating to the création of a 


35-14-8. Itemized statement. 


All required reports shall include an itemized statement showing the different amounts col- 
lected, the purpose of collection, the name of the person paying and the date of payment. 


History: 1953 Comp., § 37-1-8, enacted ‘by Laws police court in cities and towns, defining its jurisdiction, 


1961, ch, 208, § 8. providing for the election of a police judge, providing for 
Repeals. — Laws 1961, ch. 208, § 11, repealed former statements and the filling of vacancies. 


37-1-1 to 37-1-9, 1953 Comp., relating to the creation of a 


35-14-9. Penalty. 


Any municipal judge violating any provision relating to making reports or remitting money col- 
lected is guilty of'a misdemeanor and shall be fined not more than two hundred dollars ($200) or 
imprisoned not more than ninety days, or both. 


History: 1953 Comp., § 37-1-9, enacted by Laws police court in cities and towns, defining its jurisdiction, 
1961, ch. 208, § 9. providing for the election of a police judge, providing for 
Repeals. — Laws 1961, ch. 208, § 11, repealed former statements and the filling of vacancies, 


37-1-1 to 37-1-9, 1953 Comp., relating to the creation of a 


35-14-10. Municipal judges; training required. 


Hach municipal judge shall annually as a condition of discharging the duties of that office, suc- 
cessfully complete a judicial training program conducted under the authority, or with the approval 
of, the court administrator, unless exempted from this requirement by the chief justice of the 
supreme court. No municipal judge holding office after December 31, 1973 shall receive any sal- 
ary until he has successfully completed, or been exeranted from, the required judicial glaeerae 
program, 


History: 1953 Comp., § 37-1-10, enacted by Laws 
1973, ch. 157, § 1. 


35-14-11. Municipal ordinance; court costs; collection; purpose. 


A. Every municipality shall enact.an ordinance requiring assessment of corrections fees, judi- 
cial education fees and court automation fees to be collected as court costs and used as provide 
in this section. 

B. A municipal judge shall collect the (llavin’ costs: 

(1) acorrections fee of twenty dollars ($20.00); 
(2) ajudicial education fee of three dollars ($3.00); and 
_ (3). a court automation fee of six dollars ($6.00). + 

C. The fees are to be collected upon conviction from persons convicted of violating any ordi- 
nance relating to the operation of a motor vehicle or any ordinance that may be edtafodcian! by the 
imposition of a term of imprisonment. 
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D. All money collected pursuant to Paragraph (1) of Subsection B of this section shall be depos- 

ited in a special fund in the municipal treasury and shall be used for: 
(1) municipal jailer or juvenile detention officer training; 

(2) the construction planning, construction, operation and maintenance of a municipal jail 
or juvenile detention facility; 

(3) paying the cost of housing municipal prisoners in a county jail or detention facility or 
housing juveniles in a detention facility; 

(4) complying with match or contribution requirements for the receipt of federal funds 
relating to jails or juvenile detention facilities; 

(5) providing inpatient treatment or other substance abuse programs in conjunction with 
or as an alternative to jail sentencing; . - 

(6) defraying the cost of transporting prisoners to jails or juveniles to juvenile detention 
facilities; or 

(7) providing electronic monitoring systems. 

E. Ifa municipality with a population less than ten thousand according.to the most recent fed- 
eral decennial census has a balance in its special fund pursuant to Subsection D of this section that 
is over the amount projected to be needed for the next fiscal year for the purposes set forth in that 
subsection, the municipality may transfer the unneeded balance to the municipality's general fund. 

F. A municipality may credit the interest collected from fees deposited in the special fund pur- 
suant to Subsection D of this section to the municipality's general fund. ~~ 

G. All money collected pursuant to Paragraph (2) of Subsection B of this section shall be remit- 
ted monthly to the state treasurer for credit to the judicial education fund and shall be used for 
the education and training, including production of bench books and other written materials, of 
municipal judges and other municipal court employees. 

H. , All money collected pursuant to Paragraph (3) of Subsection B of this section shall be remit- 
ted monthly to the state treasurer for credit to the municipal court automation fund and shall be 
used for the purchase, maintenance and operation of court automation systems in the municipal 
courts. Operation includes staff expenses, temporary or otherwise, and costs as needed to comply 
with Section 35-14-12 NMSA 1978. The court automation systems shall have the capability of 
providing, on a timely basis, electronic records in a format specified by the judicial information 
systems council. 

I. As used in this section, "convicted" means the defendant has been found guilty of a criminal 
charge by a municipal judge, either after trial, a plea of guilty or a plea of nolo contendere. 


History: 1978 Comp., § 35-14-11, enacted by Laws The 2006 amendment, effective May 17, 2006, pro- 


1983, ch. 134, § 6; 1987, ch. 251, § 3; 1988, ch. 121, § 4; vides in Subsection G that the municipal, court automa- 
1989, ch, 183, § 1; 1998, ch. 278, § 5; 1994, ch. 69, § 1; tion fund may be used to operate a court automation sys- 
1998, ch. 108, § 1; 2008, ch. 424, § 3; 2006, ch. 28,:°§ 2; tem and that operation includes staff expenses and costs 
2009, ch. 245, § 4; 2018, ch. 192, § 1; 2015, ch. 87, § 1. as needed to comply with 35-14-12 NMSA 1978. 

Repeals and reenactments. — Laws 2001, ch. 102, § The 2003 amendment, effective July 1, 2003, moved 
2, effective June 15, 2001, repealed Laws 1994, ch. 69, § 2, the definition of "convicted" from the beginning of Subsec- 
which would have repealed Section 35-14-11 NMSA 1978 tion B to Subsection H; increased the fees in Paragraphs 
and enacted a new section, effective July 1,.2001. B(1) and B(2); added Paragraphs (5), (6), and (7) in Sub- 

Cross references. — For municipal court automation section D; added Subsection E, and redesignated the re- 
fund, see 34-9-12 NMSA 1978. maining subsections accordingly. 

_ For payment of costs of any court ordered screening and The 1998 amendment, effective July 1, 1998, substi- 
treatment program by person convicted of driving under tuted "six dollars ($6.00)" for "three dollars ($3.00)" ‘in 
the influence, see 66-8-102 NMSA 1978. Paragraph B(3). 

For funding of local government corrections fund by The 1994 amendment, effective July 1, 1994, inserted 
penalty assessment fees, see 66-8-119 NMSA 1978. "and court: automation fees" in Subsection A, inserted 

The 2015 amendment, effective July 1, 2015, provided Paragraph B(3), made related stylistic changes in Subsec- 
for municipalities with a population of less than ten thou- tions A and B, and inserted Subsection F. 
sand to transfer balances from certain municipal court fees The 1993 amendment, effective July 1, 1993, inserted 
to the municipality's general fund; and in Subsection E, af- "and judicial education fees" in Subsection A; rewrote the 
ter "population less than", deleted "three" and added "ten". former second sentence of Subsection B as the present 

The 2013 amendment, effective July 1, 2013, provided second sentence of that subsection, with Paragraphs (1) 
for the use of municipal court corrections fees for general and (2), and Subsection C; redesignated former Subsec- 
fund purposes; and added Subsection E. tion C as present Subsection D; inserted "Paragraph (1) of 

The 2009 amendment, effective July 1, 2009, in Para- Subsection B" near the beginning and substituted "facili- 
graph (1) of Subsection C, changed the fee from $2.00 to ties" for "facility" at the end, in Subsection D; and added 
$3.00. ° Subsection FE... 
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35-14-12 MAGISTRATE AND MUNICIPAL COURTS 35-15-1 


The 1989 amendment, effective June 16, 1989, made | ; , The 1987 amendment, effective June 19, 1987, added 
minor stylistic changes throughout the section; and in, ‘all of the language following "vehicle" and preceding the 
Subsection C deleted "solely" following "used", and in- fee amount in Subsection B; in Subsection C, substituted 
serted "or juvenile detention officer", "or juvenile detén- "municipal jailer training, the construction planning, con- 
tion facility", and "or housing juveniles i in a detention fa-- struction, operation and maintenance of a municipal jail" 
cility". : for "the purpose of constructing, operating and maintain- 

The 1988 amendment, effective March 8, 1988, added ing a municipal jail or", and added all of the language be- 
the first sentence of Subsection B. . ginning with "or complying." 


35-14-12. Municipal courts; automation required. 


By July 1, 1996,‘each municipal court shall have the capability of providing on a timely basis 
electronic records in a format specified by the judicial information system council tracking convic- 
tions of violations of municipal ordinances prohibiting driving while under the influence of intoxi- 
cating liquor or drugs and prohibiting domestic violence. 


History: Laws 1998, ch. 67, § 2. 
ARTICLE 15 


Violations of Municipal Ordinances, 


Sec, Sec. 
35-15-1. Proceedings to enforce ordinances; plaintiff; ap- © 85-15-9. Municipality to have free process; no costs 
peals! ~ charged to municipality. 
35-15-2. Pleading existence of ordinance provisions vio- , 86-15-10. Trial de novo without jury, 
lated. _ 85-15-11. Municipality may appeal. 
35-15-38. Procedure; commitment. ; 35-15-12. Fines and forfeitures’ in justice court [magis- 
35-15-4, Service of process, trate court]; collections go’ to. municipal 
35-15-5,, Maximum. time for commencing proceeding for, treasury. 
enforcement or [of] ordinances. 35-15-13. Fines and forfeitures assessed on appeal; col- 
35-15-6. Custody of prisoners. , lections go to municipal treasury. 
35-15-7.. Appeals; notice of appeals. ) i: 35-15-14. Suspension of sentence; probation. 
35-15-8.. Judgment on appeal; recovery on bond. ' ; 


35-15-1. Proceedings to enforce ordinances; plaintiff; appeals. © 


A. All actions to enforce any ordinance of any municipality shall be brought in the name of the 
municipality as plaintiff.'No prosecution, conviction or acquittal for the violation of an ordinance 
is a defense to any other prosecution of the same party for any other violation of an ordinance, al- 
though different causes of action existed at the same time and, if united, would have exceeded the 
jurisdiction of the court. 

B. The plaintiff or defendant may Baa al to the district court from the judgment of any munici- 
pal court within fifteen days after judgment and sentence rendered in the municipal court. Failure 
of either party to appeal within the prescribed time is jurisci¢Honal and an appeal not Linaely filed 
shall not be entertained by the district court. 


History: Laws 1884, ch, 89, § 17; C.L. 1884, § 1625; of Farmington v. Sandoval, 1977-NMGA-022, 90:N.M: 


C.L. 1897, § 2405; Code 1915, § 3627; C.S. 1929,.§ 90- 246, 561 P.2d 946. 

907; 1941 Comp., § 39-201; 1953 Comp., § 38-1-1; Laws Validity of ordinances * sakboktoing! commit- 

1959, ch. 169, § 1; 1961, ch. 208, § 10; 1963, ch. 10, § 1; ment. — If a fine is imposed, an order may be made 

1969, ch. 85, § 1. for commitment until the fine and costs are paid; al- 
ANNOTATIONS though such proceedings are not criminal, being at 


most quasi-criminal, ordinances authorizing commit- 
No chilling effect ‘on right to appeal. — There ment are valid. In re Roe fortip a 1897-NMSC-016, 9 


was no "chilling effect" on defendant's right to appeal N.M. 130; 49 P. 952. 

his conviction for violation of certain municipal ordi- City attorney may represent municipality. — 
nances where he took an appeal to the district court City attorney may prosecute violations of munici- 
and requiring defendant to choose between accept- pal ordinances in district court without authoriza- 
ing the risk of a greater sentence or foregoing his ap- tion from the district attorney. City of Roswell. v. 
peal was not constitutionally impermissible under the Smith, cert: denied, 2006-NMCA-040, 139 N.M. 381, 
facts of the case since the choice was defendant's. City Sete: 271, 2006-NMCERT-004, 139 N.M. 429, 134 
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35-15-2 VIOLATIONS OF MUNICIPAL ORDINANCES 35-15-83 


Docket fee only applicable to appeals brought Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
under this article. — A docket fee is applicable to Jur. 2d Municipal Corporations, Counties and Other Po- 
appeals from the municipal court to the district court litical Subdivisions § 414. 
only when brought from an action enforcing ordinances 62 C.J.S. Municipal Corporations §§ 322, 325, 930. 
under 35-15-1 NMSA 1978 et ed 1980 Op. ee Gen. bi 
No. 80- 18. 


35-15-2, Pleading existence of ordinance provisions violated. 


In all actions brought to enforce any ordinance, it shall be sufficient to state in the complaint or 
affidavit the number ofthe section and title of the ordinance violated without stating said section 
or ordinance in full or the substance thereof. 


History: Laws.1884, ch. 39, § 104; C.L..1884, § 1712; of selling intoxicating liquor to wit: whiskey, etc." was suf: 
C.L. 1897, § 2517; Code 1915, § 3629;.C.S, 1929, § 90- ficient although it did not state it was sold for beverage 
909; 1941 Comp., § 39-202; 1953 Comp, § 38-1-2; Laws purposes, City of Clovis v. Dendy,.1931-NMSC-007, 35 


1959, ch. 169, § 2; 1975, ch. 87, §.1, N.M. 347, 297 P. 141. 
: Am. Jur. 2d, A.L.R. and C.J.S. references. — 61A 
TF ANN OTATIONS Am. Jur. 2d Pleading § 9 et seq. 
Complaint sufficient. — Complaint charging that de- 62 C.J.S. Municipal Corporations §§ 329, 333. 


fendant "did willfully and unlawfully commit the offense 


35-15- 3. Procedure; commitment. 


A. Inany actioni for the violation of any ordinance in which an arrest Aes not been made, a war- 
rant for the arrest of the defendant may issue in the first instance upon the affidavit of any person 
making a complaint that he has reasonable grounds to believe the party charged is guilty. Any 
person arrested upon such warrant shall, without:unnecessary delay, be taken before the proper _ 
officer to be tried for the alleged offense or be allowed to post an appropriate bond. 

B. Any municipality may provide by ordinance that the first process shall be a citation or sum- 
mons in cases involving violations of any municipal ordinancé not amounting to a breach of the 
peace, requiring the party charged to appear before the municipal court at a time fixed in the 
citation or summons. The ordinance may also provide that; upon the failure of the party charged 
to appear, a warrant for his arrest shall immediately issue by the municipal judge for the offense 
specified in the citation or summons, commanding that the party charged shall be arrested and 
proceedings had as in the case when arrest is made upon a warrant issued upon affidavit as pro- 
vided in Subsection A of this section. ; 

C. Any person upon whom any fine or oenaly't is imposed may, upon order of the court convict- 
ing him, be committed to the county jail, municipal jail, detention facility or other place provided 
by the municipality for the incarceration of offenders until the fine or penalty is fully paid. The pe- 
riod of incarceration shall not exceed sixty days for any one offense except as authorized in Subsec- 
tion C of Section 3-17-1 NMSA 1978. The municipal governing body may provide by ordinance that 
every person so committed shall work for the municipal corporation, at such labor as his strength 
will permit, within or without the jail or other place provided for the incarceration, not exceeding 
ten hours each working day. Each offender shall be credited with eight times the federal hourly 
minimum wage per day i in reduction: of any fine. 


History: Laws 1884, ch. 39, § 19; C.L. 1884, § 1627; "municipal court" for "municipal magistrate court"; in 
C.L. 1897, § 2407; Code 1915, § 3628; C.S, 1929, § 90- Subsection C, in the first sentence substituted "detention 
908; 1941 Comp., § 39-203; 1953 Comp., § 38-1-3; Laws facility" for "prison farm", in the second sentence made a 
1959, ch. 169, § 3; 1961, ch. 209, § 1; 1963, ch. 11, § 1; minor stylistic change and inserted "except as authorized 
1987, ch. 92, § 2; 2001, ch. 170, § 2. in Subsection C of Section 3-17-1 NMSA 1978" at the end, 

The 2001 amendment, effective July 1, 2001, in Sub- and inthe third sentence substituted "jail" for "prison" 
section C, substituted "period of incarceration shall not preceding " or other place provided for the incarceration." 


exceed sixty days" for "imprisonment shall not exceed 


ninety days" and: increased the credit amount from five ANNOTATIONS 

dollars per day to eight times the federal hourly minimum Validity of ordinances authorizing commitment. 

wage per day. : — Ifa fine is imposed, an order may:be made for commit- 
The 1987 amendment, effective June 19, 1987, in Sub- ment, until the fine and costs are paid; although such pro- 

section B, near the end of the first sentence substituted ceedings are not criminal, being.at most quasi-criminal, 
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35-15-4 


ordinances authorizing commitment are valid. In re Roe 
Chung, 1897-NMSC-016, 9 N.M. 130, 49 P. 952. 

Forms of proceedings. — This section provides two 
forms of proceedings for the violation of city ordinances, 
viz.: one civil in form and providing that the first process 
shall be a summons; the other a warrant for arrest of the 
offender, based upon affidavit. It provides for a fine or pen- 
alty, and for imprisonment as a means of collecting the 
same, City of Tucumcari v. Belmore, 1913-NMSC-084, 18 
N.M. 331, 137 P. 585. 

No warrants required. — While this section requires 
that warrants must be supported by affidavits, if the of- 
fense is committed in the immediate presence of the ar- 
resting officers, no warrant is required. City of Clovis v. 
Archie, 1955-NMSC-105, 60 N.M. 239, 290 P.2d 1075. 

When endorsement by district attorney not 
needed. — A complaint sworn to and filed upon informa- 
tion and belief by a police officer, which alleges a viola- 
tion of a municipal ordinance need not be endorsed or ap- 
proved by the district attorney or his representative. 1968 
Op. Att'y Gen. No. 68-115. 


35-15-4. Service of process. 


MAGISTRATE AND MUNICIPAL COURTS 


35-15-6 


"Reasonable grounds to believe" means substan- 
tially the same thing as probable cause. 1963-64 Op. Att'y 
Gen. No. 68-123. 

Law reviews. — For article, "Prisoners Are People," 
see 10 Nat. Resources J. 869 (1970). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 419. 

Conviction, under state statute held not a bar to pros- 
ecution under ordinance, or vice versa, 108 A.L.R. 1249. 

Penalties for violations of ordinances, municipal power 


to impose, 115 A.L.R. 1395. 


Interest necessary to maintenance of declaratory deter- 
mination of validity of ordinance, 174 A.L.R. 549. 

Meaning of term "radius" employed in ordinance as de- 
scriptive of area, location or distance, 10 A.L.R.2d 605. 

Public regulation and prohibition of sound amplifiers or 
loud speaker broadcasts in streets; 10 A.L.R.2d 627, 

Right:-of municipal corporation to review of an unfavor- 
able decision in an action or prosecution for violation of a 
municipal ordinance, 11 A.L.R.4th 399. 

62 C.J.S, Municipal Corporations §§ 316, 327, 351, 355, 356. 


A. Inthe county in which the municipality whose ordinances are alleged to have been violated 
is located, a law enforcement officer with jurisdiction in that county ge serve any municipal 
court process or make any arrests authorized by law to be made. 

B. In counties adjacent to the county in which the municipality whose ordinances are ralleged to have 
been violated is located, a law enforcement officer with jurisdiction in that county may serve any mu- 
nicipal court process or make any arrests authorized by law to be made; except for any service or arrest 


emanating from parking violations alleged to have occurred in a municipality located in another county. 


History: Laws 1884, ch. 39, § 21; C.L. 1884, § 1629; C.L. 
1897, § 2409; Code 1915, § 3631; C.S, 1929, § 90-911; 1941 
Comp., § 89-204; 1953 Comp., § 38-1-4; 2017, ch. 27, § 1. 

The 2017 amendment, effective duly 1, 2017, rewrote 
the language of the section to expand the jurisdiction for 
municipal courts for issuing bench warrants, except for 


parking violations; added the catchline; deleted the for- 
mer language in its entirety, which provided that a con- 
stable or sheriff could serve any process or make any ar- 
rests authorized to be made by any city or town officer; 
and added Subsections A and B, 


35-15-5. ‘Maximum time for commencing proceeding for enforcement or 


[of] ordinances. 


All prosecutions for the commission of any offense made punishable by ordinance shall be com- 
menced within one year after the violation and shall be barred thereafter. ' 


History: Laws 1884, ch, 39, § 22; C.L. 1884, § 1630; 
C.L. 1897, § 2410; Code 1915, § 3632; C.S. 1929, § 90- 


912; 1941 Comp., § 39-205; 1953 Comp., § 38-1-5; Laws 


1959, ch. 169, § 4. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


35-15-6. Custody of prisoners. 


ANNOTATIONS 


Authority of county officer. — The unequivocal lan- 
guage of this section permits a constable of the county to 
make the same arrests without a warrant that a city or town 
officer is authorized to make. 1964 Op. Att'y Gen. No, 64-65. ° 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 
C.J.S. Municipal Corporations § 324. 


In case any such person shall be barinnodt in any county jail it shall bg the duty of the sheriff 
or jailer to deliver him to the appropriate municipal officer whenever such prisoner is to work for 
such municipality but such prisoner shall be returned to such county jail each night. 


History: Laws 1905, ch. 84, § 2; Code 1915, § 8634; 
C.S. 1929, § 90-914; 1941 Comp., § 39-207; 1953 Comp., 
§ 38-1-7; Liws 1959, ch. 169, § 6. 
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35-15-7 VIOLATIONS OF MUNICIPAL ORDINANCES 35-15-8 


35-15-7. Appeals; notice of appeals. 


A. An appeal from the municipal court is taken by filing with the clerk of the district court a notice 
of appeal. When the defendant takes an appeal, the notice of appeal shall be accompanied by a bond to 
the municipality in the sum, and with conditions, fixed by the municipal judge as sufficient to secure 
the appearance of the defendant, and the judgment and sentence of the municipal court. 

B. The clerk of the district court shall docket the appeal on the civil docket upon payment of a 
docket fee of twenty dollars ($20.00), ten dollars ($10.00) of which shall be deposited in the court 

utomation fund, and shall transmit a copy of the notice of appeal to the municipal court from 
hich the action is appealed and to the municipal attorney. 

C. Within ten days after receipt of the notice of appeal from the clerk of the district court un- 
der Subsection B of this section, the municipal judge shall file with the clerk of the district court 
a transcript of all municipal court docket entries in the action, together with all pleadings and 
other documents'relating to the action. After the transcript has been filed, the action may be called 
for trial in the district court as in other civil actions. The appeal shall be governed by the Rules 
of Civil Procedure for the District Courts, except that the municipality has the burden of proving 
violation of an ordinance beyond a reasonable doubt. 

D. The docketing of an appeal operates as a supersedeas and stay of execution upon the judg- 
ment of the municipal court in the action until final disposition of the appeal. 


History: 1953 Comp., § 38-1-8, enacted by Law . ANNOTATIONS 
1969, ch. 35, § 2; 1996, ch. 41, § 7. 


Repeals and reenactments. — Laws 1969, ch. 35, § Bonding requirement of Subsection A. — The right 


2, repealed 38-1-8, 1953 Comp., relating to appeals from of an indigent defendant to an appeal cannot be condi- 

municipal to district courts and filing of transcripts, and tioned upon the bonding requirement of Subsection A. 

enacted a new section. Mitchell v. County of Los Alamos, 1991-NMSC-062, 112 
Cross references. — For the court automation fund, N.M. 215, 813 Pad 1013. 

see 34-9-10 NMSA 1978. Docket fee only applicable to appeals brought 
For Rules of Civil Procedure for the District Courts, see under this article. — A docket fee is applicable to ap- 

Rule 1.001 NMRA et seq. pede rch tel mae late court io the ine ne court bois 
For Rules of Criminal Procedure for the District Courts, when brought from an action enforcing ordinances under 

De tiarn GUM oc ie Ab watts or badownent 35-15-1 NMSA 1978 et seq. 1980 Op. Att'y Gen. No. 80-18. 
The 1996 amendment, effective May 15, 1996, in Sub- Am. Jur, 2d, A.L.R. and C.J.S. references. — 5 Am. 


Jur. 2d Appellate Review § 274. 

Plea of guilty in police, magistrate, municipal or similar 
inferior court as precluding appeal, 42 A.L.R.2d 995. 

62 C.J.S. Municipal Corporations §$§ 361 to 379. 


section B, inserted "twenty dollars ($20.00)" following 
"docket fee of" and inserted "of which shall be deposited 
in the court automation fund" preceding "and shall"; and 
made minor stylistic changes in Subsection C, 


35-15-8. Judgment on appeal; recovery on bond. 


If the judgment of the municipal court in the action is affirmed or rendered against the defen- 
dant on appeal, the district court shall enter judgment imposing the same, a greater or a lesser 
penalty as that imposed in the municipal court in the action. If the defendant fails to appear at the 
time set for hearing of the appeal in the district court without a sufficient showing for a continu- 
ance, the district court shall affirm the judgment and sentence of the municipal court and render 
judgment against the defendant and his sureties on the appeal bond. When the municipal court 
has imposed a jail sentence upon the defendant, the district court shall issue a bench warrant for 
the immediate arrest and confinement of the defendant. 


History: Laws 1919, ch. 112, § 4; C.S. 1929, § 79-525; the municipal court), the effect was an increase in the 


1941 Comp., § 39-211; 1953 Comp., § 38-1-11; Laws amount of jail time required to be served, which was an 

1969, ch. 35, § 3; 1975, ch. 212, § 2. increase in the sentence. City of Farmington v. Sandoval, 
1977-NMCA-022, 90 N.M. 246, 561 P.2d 945, 

ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — 62 


Sentence increased. — Because the district court did C.J.S. Municipal Corporations § 378. 


not suspend any of the 30-day jail term it imposed (as had 
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35-1529 MAGISTRATE AND MUNICIPAL COURTS 35-15-11 
35-15-9. [Municipality to have free process; no costs charged 
to municipality. ] 


That the municipality shall have free process in the district court in all cases of appeals for vio- 
lations of municipal ordinances, and i in no case aha} any costs be assessed Saebiesl the municipal- 
ity in such cases. 


History: Laws 1919, ch. 112, § 5; C.S. 1929, § 79-526; Correctness of municipal proceedings not re- 


1941 Comp., § 39-212; 1953 Comp., § 38-1-12. viewed. — In a de novo trial the district court does n 
Bracketed material. — The bracketed material was - _ review the correctness of the proceedings in the manip 

inserted by the compiler and is not part of the law. court. City of Farmington v. Sandoval, 1977-NMCA- 02b, 
Cross references. — For trial de novo on appeal, see 90 N.M. 246, 561 P.2d 946. 

39-3-1 NMSA 1978. . Hazard of greater sentence not unfair. — The haz- 


ard of a greater sentence upon trial de novo for violation 
ANNOTATIONS ‘of municipal ordinance is not fundamentally unfair. City 
Effect of trial de novo. —— A trial de novo is a of Farmington v, Sandoval, 1977-NMCA-022, 90 N.M, 246, 


trial "anew," as if no trial whatever had been had in 561 P.2d 945. 
the municipal court. City of Farmington v. Sandoval, Defendant not entitled to jury. — In prosecutions 


1977-NMCA-022. 90 N.M. 246. 561 P.2d 945. under municipal ordinances, defendant is not, on appeal to 
Constitutionality where greater sentence. — district court, entitled to jury trial. The constitution does 
The greater sentence imposed by the district court for not grant jury trial but preserves such right already exist- 


violation of certain municipal ordinances after a trial de ing by statute. City of Clovis v. Dendy, 1931-NMSC-007, 


novo did not deprive defendant of due process, nor did it 85 N.M. 347, 297 P. 141. 
amount to double jeopardy, City of Farmington v, Sando- Am. Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 


val. 1977-NMCA-022, 90 N.M, 246. 561 P.2d 945. Jur, 2d: Municipal Corporations, Counties, and Other Po- 
; ; ‘ litical Subdivisions § 420, 


62 C.J.S. Municipal Corporations, § 379, 


35-15-10. Trial de novo without jury. 


All trials upon appeals by a defendant from the municipal court to the district court for viola- 
tions of municipal ordinances shall be de novo and shall be tried before the court without a jury. . 


History: Laws 1919, ch. 112, § 6; C.S. 1929, § 79-527; on before. Therefore, for the purposes of a summary judg- 


1941 Comp., § 39-213; 1958 Comp., § 38-1-13; Laws ment motion, it cannot be said that there is still a finding 
1959, ch. 169, § 8. of probable cause in the municipal court below. Miera v. 
Waltemeyer, 1982-NMCA-007, 97 N.M. 588, 642 P.2d 191, 

ANNOTATIONS . cert. quashed, 98 N.M, 51, 644 P.2d 1040. 


Effect of trial de novo, — A trial de novo resulting in 
an acquittal precludes a consideration as to what has gone 


35-15-11. Municipality may appeal. 


The municipality shall have the right to appeal to the district court from the Aaaieipal court 
and to the supreme court from any decision of the district court in every case brought for the vio- 
lation of an ordinance of said municipality. The municipality shall be allowed an appeal from the 
municipal court to the district court only when the municipal court has'held an ordinance or sec- 
tion thereof invalid or unconstitutional or that the complaint is not legally sufficient. 


History: Laws 1935, ch. 28, § 1; 1941 Comp., § 39- to district court and the legislature may not abridge that 
214; 1953 Comp., § 38-1-14; Laws 1959, ch. 169, § 9. right. City of Las Cruces v. Sanchez, 2007-NMSC-042, 142 
' N.M. 248, 164 P.3d 942. 
ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S, references. —56 Am. 
Right of municipality to appeal Secon municipal Jur, 2d Municipal Corporations §§ 386 to.397; 
court to district court. — N.M. Const., art. VI, § 27 con- Right of municipal corporation to review of an unfavor- 
fers upon a municipality a baretisiitiohal right to appeal able decision i in an action or prosecution for violation of a 
an adverse final judgment or decision from a municipal municipal ordinance, 11 A.L.R.4th 399. 


62 C.J.S. Municipal Corporations § 364. © 
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35-15-12 VIOLATIONS OF MUNICIPAL ORDINANCES 35-15-14 


35-15-12. Fines and forfeitures in justice court [magistrate court]; 
collections go to municipal treasury. 


Justices of the peace [magistrates] in municipalities of the state of New Mexico, when sitting 
as municipal judges, shall turn into [in to] the municipality all fines collected for the violation of 
such municipal ordinances and all moneys collected from forfeited bonds or recognizances in such 
justice of the peace courts [magistrate courts] when being held as municipal courts shall be turned 
into [in to] the municipality. 


History: Laws 1921, ch. 42, § 1; C.S. 1929, § 79-216; The office of justice of the peace was abolished and all 
1941 Comp., § 39-216; 1953 Comp., § 38-1-16; Laws jurisdiction, powers and duties were transferred to magis- 
1959, ch. 169, § 11. trate courts. See 35-1-838 NMSA 1978, 

Bracketed material. — The bracketed material was Cross references. — For magistrate court as "justice 
inserted by the compiler and is not part of the law. of the peace", see 35-1-38 NMSA 1978. 


35-15-13. Fines and forfeitures assessed on appeal; collections go to 
municipal treasury. 


All fines assessed in the district court upon appeals from the municipal courts, including such 
moneys as may be paid into the said district court upon forfeited bonds or recognizances for defen- 
dants charged with municipal offenses, shall be turned over to the municipality. 


History: Laws 1921, ch. 42, § 2; C.S. 1929, § 79-217; 
1941 Comp., § 39-217; 1953 Comp., § 38-1-17; Laws 
1959, ch. 169, § 12. 


35-15-14. Suspension of sentence; probation. 


A. The governing body of any municipality may provide by ordinance that the municipal court 

may, upon entry of a plea of guilty or judgment of conviction: 

(1) suspend in whole or part the execution of sentence; or 

(2) place the defendant on probation for a period not exceeding one year on terms and 
conditions the court deems best; or both. The ordinance shall provide that the court may as a con- 
dition of probation require the defendant to serve a period of time in volunteer labor to be known 
as community service. The type of labor and period of service shall be at the sole discretion of the 
court; provided that any person receiving community service shall be immune from any civil liabil- 
ity other than gross negligence arising out of the community service, and any person who performs 
community service pursuant to court order or any criminal diversion program shall not be entitled 
to any wages, shall not be considered an employee for any purpose and shall not be entitled to 
workmen's compensation, unemployment benefits or any other benefits otherwise provided by law. 
As used in this paragraph, "community service" means any labor that benefits the public at large 
or any public, charitable or educational entity or institution. 

B. The ordinance shall provide that suspension of execution of the sentence or proba- 
tion, or both, shall be granted only when the municipal judge is satisfied it will serve the 
ends of justice and of the public, and that the defendant's liability for any fine or other pun- 
ishment imposed is fully discharged upon successful completion of the terms and conditions 
of probation. 


History: 1953 Comp., § 38-1-18, enacted by Laws Inherent power of court to suspend for indefinite period 
1961, ch. 55, § 1; 1987, ch. 56, § 1. execution of sentence in whole or in part, 73 A.L.R.3d 474. 
The 1987 amendment, effective June 19, 1987, added 62 C.J.S. Municipal Corporations § 358. 
the second, third and fourth sentences in Subsection A(2), 
ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions § 422. 
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CHAPTER 36 


Attorneys 


Art. 
1. District Attorneys, 36-1-1 to 36-1-28 


1A. District Attorney Personnel and Compensation, 36-1A-1 to 36-1A-15 
2. Regulation of Attorneys, 36-2-1 to 36-2-40 ‘ 
3. Immigration and Nationality Law Practice, 36-3-1 to 36-3-10 


ARTICLE 1 
District Attorneys 


Sec. ie 

36-1-1.. Oath and bond of district attorneys. 

36-1-2. Assistants; appointment; revocation; duties. 

36-1-3. District attorneys; travel expenses. 

36-1-4, District attorneys; limitation of private practice. 

36-1-5. . District attorneys; assistants; investigators. 

36-1-6. District attorneys; salaries. 

36-1-7. District attorneys; salary and allowances exclu- 
sive. 

36-1-8. District attorneys; payments of salaries and ex- 
penses. , 

36-1-8.1...District attorney .facilities; maintenance and 

upkeep. 

36-1-8.2. er judicial district; two. district plvpmey 

divisions, 


36-1-8.3. District attorneys; Rbepety residence. 

36-1-8.4, District attorneys; assistants. 

36-1-9. Removal from office; grounds enumerated. 

36-1-10. _ Original jurisdiction of supreme. court in re- 
moval proceedings. 

Attorney general to prosecute remoyal praredy 
ings; exceptions, 

. Service upon accused; appearance and answer. 

... Contents and nature of answer. 

. Hearing and determination when defendant 

fails to appear. ; 


36-1-11, 


Sec. 

36-1-15,. Issues to be tried without jury; applicability of 
Rules of Civil Procedure; burden of proof. 

Decision of court to be final. 

No filing fee; taxation of costs. 

-Duties of district attorney. 

Legal representation; state; county. . 

Authority of district attorney before magistrate 
court, 

Aiding defense; penalty against attorney. gen- 
eral or district attorney; removal from of- 
fice; exceptions; taking case in which state 
or county interested prohibited. 

Compromise, satisfaction or release by attorney 
general or district attorney. 

36-1-23, Terminated. 

36-1-23.1. Special prosecutors in conflict cases. 

36-1-24, Terminated. 

36-1-25. Administrative office of the district attorneys 

created; director; personnel. 

. Director; duties, 

. Repealed. 

. District attorney fund; wraaean administration; 

purpose. 


36-1-16. 
36-1-17. 
36-1-18. 
36-1-19, 
36-1-20. 


36-1-21, 


36-1-22. 


36-1-1. [Oath and bond of district attorneys. | 


Each district attorney shall, within sixty days after his election, qualify by filing in the office of 
the secretary of state, an oath of office as prescribed for other officers and a good and sufficient 
bond to be approved by a justice of the supreme court in the sum of five thousand dollars [($5,000)]. 


History: Laws 1909, ch. 22, § 1; Code 1915, § 1857; 
C.S. 1929, § 39-101; 1941 Comp., § 17-101; 1953 Comp,, 
§ 17-1-1, 

Bracketed material. — The bracketed material was 
inserted by the compiler. 

Compiler's notes. — The 1915 Code compilers omit- 
ted. the first part of this: section which read: "For each 
district attorney's district as now or hereafter established 
by law, the governor shall, by and with the consent of the 
legislative council, appoint a competent attorney at law 
as district attorney, who shall hold his office for a period 
of two years, and until his successor shall have been ap- 
pointed and qualified" and substituted "election" for "ap- 
pointment," 
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Cross references. — For compensation of district at- 
torneys, see 36-1-6 and 36-1-7 NMSA 1978. 

For removal of district attorneys generally, see 36-1-9 to 
36-1-17 NMSA 1978. ' 

For duties of district attorneys generally, see 36-1-18 
NMSA 1978. —' 

For constitutional provision relating to qualifications, 
election, term of office, duties and compensation of district 
attorneys, see N.M. Const., art. VI, § 24. 

For oath of office of elected officers, see N.M: Const., art. 
XX, § 1. 

For filling of vacancies in offices of district. attorneys, see 
N.M. Const., art. XX, § 4. 
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36-1-2 ATTORNEYS 36-1-3 


ANNOTATIONS _ Am. Jur. 2d, A.L.R. and C.J.S. references. — 27 


C.J.S. District and Prosecuting Attorneys § 5. 
The office of district attorney was created by = ys § 


N.M. Const., art. VI, § 24. State ex rel. Ward v. Romero, 
1912-NMSC- 011, 17 N.M. 88, 125 P. 617. > 


36-1-2. Assistants; appointment; revocation; duties. 


Each district attorney in this state may appoint one or more suitable persons who shall be 
attorneys-at-law practicing their profession in this state and members of the bar of this state to be 
his assistants. Every appointment of an assistant district attorney shall be in writing under the 
hand of the district attorney and filed in the office of the clerk of the district court of the judicial 
district in which the district attorney resides, and the person so appointed shall take and file in the 
office of the clerk of the district court of the judicial district in which the district attorney resides 
an oath of office as is now prescribed by law for district attorneys before entering upon his duties 
as assistant district attorney. Every such appointment may be revoked by the district attorney 
making it, which revocation shall be in writing and filed in that clerk's office. The assistant district 
attorney may attend the meetings of the boards of county commissioners, the district court, metro- 
politan, magistrate and probate courts in the district attorney's district and therein discharge any 
duties imposed by law upon or required of the district attorney by whom he was appointed. 


History: Laws 1905, ch. 34, § 1; Code 1915, § 1858; Cross-designation of assistant city attorneys. — A 


C.S, 1929, § 39-102; 1941 Comp., § 17-102; 1953 Comp., district attorney has the authority to cross-designate as- 
§17-1-2; Laws 1984, ch. 109, § 1. sistant city attorneys as special assistant district attor- 

Cross references. — For payments of salaries and neys for the purposes of assisting the district attorney in 
expenses of assistant district attorneys, see 36-1-8 NMSA prosecuting violations of state law in magistrate court. 
1978. 2008 Op. Att'y Gen. No. 08-06. 

For appointment of special assistant district attorneys, Member of the legislature may not be appointed 
see 36-1-23.1 NMSA 1978. assistant district attorney since the latter is a civil of- 

ficer which‘ makes these positions incompatible. 1941-42 
ANNOTATIONS Op. Att'y Gen. No. 41-3866. 

Where local. district attorney available. — At- Person who is probate judge may not also be ap- 
torney who was part of the Medicaid Providers Fraud pointed to the position of assistant district attorney 
Control Unit. and was appointed a special assistant dis- by reason that his duties as a representative of the state 
trict attorney, could not prosecute a criminal sexual pen- would require his appearance in‘many matters before 
etration case for a local district attorney, where the state himself as presiding judge of the probate court. This is 
conceded there was no reason why the district attorney not only violative of the laws of the state of New Mexico 
could not have prosecuted the case. State v. Hollenbeck, but would also be a violation of the legal canons of ethics. 
1991-NMCA-060, 112 N.M. 275, 814 P.2d 143. 1953-54 Op. Att'y Gen. No, 54-5955. 

Fees and compensation of assistant district attor- Person appointed as assistant district attorney 
neys. — District attorneys are precluded from receiving must be a practicing attorney and a member of bar 
fees or compensation other than the salary provided by of this state, 1931-32 Op. Att'y Gen. No, 32-479. 
law for services rendered the counties of their district. Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
The duties of assistant district attorneys are the same as Am. Jur, 2d Prosecuting Attorneys § 9. _ partieg 
those imposed on district attorneys, and the inhibition ap- Power of assistant or deputy prosecuting or district at- 
plies to those officials as well. Hanagan v. Board of Cnty. torney to file information, or to sign or prosecute it in his 
Comm'rs, 1958-NMSC-053, 64 N.M. 103, 325 P.2d 282.5; ~~ Wn name, 80 A.L.R.2d 1067. 

Assistant district attorney may not recover special com- 27 C..8. District and Prosecuting Attorneys 8 §§ 27 to 31, 


pensation for collecting delinquent taxes. 1915- 16 Op. 
Att'y Gen. No. 15-1655. 


36-1-3. District attorneys; travel expenses. | 


District attorneys and their employees shall be allowed per diem and shall be reimbursed for 
their necessary travel expenses incurred while absent from their district headquarters. upon of- 
ficial business as provided in the Per Diem and Mileage Act [10-8-1 NMSA 1978]. These expenses 
shall be paid from the appropriation to the district attorney of the judicial district fot which the 
business is transacted. 


History: 1953 Comp., § 17-1-3, enacted by Laws allowances of district attorneys and employees, limita- 


1968, ch. 69, § 49; 1971, ch. 7, § 2. tions upon private practice of district attorneys and as- 
Repeals and reenactments. — Laws 1968, ch. 69, sistants, appointment of assistants and maintenance of 
§ 49, repéaled 17-1-3, 1953 Comp., relating to expense offices, and enacted a new 17-1-3, 1953 Comp. 
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36-1-4 DISTRICT ATTORNEYS 36-1-6 


Cross references, — For payment of expenses of of- 
fices of district attorneys, see 36-1-8 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Am.Jur. 2d Prosecuting Attorneys § 18, 41. 
27 C.J.S. District and Prosecuting Attorneys § 21. 


86-1-4, District attorneys; limitation of private practice. 


After January 1, 1977, no district attorney or assistant district attorney shall engage in the pri- 
vate practice of law. Violation of this section is ground for removal from office. 


History: 1953 Comp., § 17-1-3.1, enacted by Laws 
1968, ch. 69, § 50; 1969, ch. 85, § 1; 1973, ch. 2, § 1; 1975, 
ch. 302, § 1. 

Cross references. — For grounds for removal of dis- 
trict attorneys from office generally, see 36-1-9 NMSA 
1978. 

For restrictions on practices of attorneys who are part- 
ners of, or related to, district attorneys, see 36-2-20 NMSA 
1978. 


ANNOTATIONS 


Purpose of this section’and 36-1-19 NMSA 1978 
is to prevent an attorney engaged in the performance of 
public duties from being influenced or appearing to be 
influenced, by personal or private interests. The poten- 
tial for conflict between public and private interests ex- 
ists whether the legal services rendered consist of court 
appearances or other legal services. 1977 Op. Att'y Gen. 
No. 77-7. 

Section is mAnitabory’t in quality and provides no 
alternative to the disability imposed. 1957-58 Op. 
Att'y Gen. No. 57-71. 


When individual is actually serving as assistant 
district attorney he is subject to the statutory dis- 
ability. Once his term of office terminates, his disability 
ceases, 1957-58 Op, Att'y Gen. No, 57-71. 

Applicability of disability to part-time assistant 
district attorney. — If the nature of the appointment is 
such as to be of a continuing nature, meaning that the so- 
called part-time assistant district attorney is held to be, at 
times, an assistant district attorney serving without pay, 
then said individual would be subject to the disability of 
the section. On the other hand, if the individual selected 
as a part-time assistant district attorney serves only be- 
tween two specified dates and then is no longer an assis- 
tant district attorney, the disability of the section would 
not apply. 1957-58 Op, Att'y Gen. No. 57-71. 

Am. Jur. 2d,:A.L,R. and C.J.S. references. — 63A 
Am. Jur, 2d Proseciiting Attorneys §§ 16, 17, 21, 39. 

Constitutionality and construction of statute against 
public attorney representing private person in civil action, 
82 A.L.R.2d 774. 

Constitutionality and construction of statute prohibit- 
ing a prosecuting attorney from engaging in the private 
practice of law, 6. A.L.R.3d 562. 

27 C.J.S. District and Prosecuting Attorneys §§ 7, 12(9). 


36-1-5. District attorneys; assistants; investigators. 


A. Within legislative appropriations, the district attorney in each judicial district may appoint: 
(1) necessary assistant district attorneys and other personnel and assign their duties; and 
(2) full-time staff as peace officers for the purpose of investigating and enforcing the crimi- 

nal laws of the state, within the district attorney's judicial district. ; 
B. Those staff appointed as peace officers pursuant to the provisions of Paragraph (2) of Sub- 
section A of this section shall comply with the certification provisrors’ ‘of Section 29-7-8 NMSA 


1978 [repealed]. 


History: 1953 Comp., § 17-1-3.3, enacted by Laws 
1968, ch. 69, § 52; 1988, ch. 92, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Laws 1993, ch. 255, § 11 Naite 29-7-8 NMSA 1978 
effective July 1, 1993. 


ANNOTATIONS 


Assistant district attorneys. — Attorney who was 
part of the Medicaid Providers Fraud Control Unit and 


was appointed a special assistant district attorney could 
not prosecute a criminal sexual penetration case for a lo- 
cal district attorney, where the state conceded there was 
no reason why the district attorney could not have pros- 
ecuted the case. State v. Hollenbeck, 1991-NMCA-060, 112 
N.M. 275, 814 P.2d 143. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 63A 
Am. Jur. 2d Prosecuting Attorneys §§ 10 to 14, 19, 42. 

27 C.J.S. District and Prosecuting Attorneys §§ 27 to 31. 


36-1-6. District attorneys; salaries. 


A. For fiscal year 2000, district attorneys who serve in a district that does not include a class 
A county within the district shall receive an annual salary of seventy-four thousand four hundred 
eighty-one dollars ($74,481) and district attorneys who serve in a district that includes a class A 
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36-1-7 ATTORNEYS ° 36-1-8 


county within the district shall receive an annual salary of seventy-eight thousand four hundred 
one dollars ($78,401). 

B. For fiscal year 2001-and all subsequent fiscal years, the annual salary for district attorneys 
shall be established by the legislature in an appropriations act. 


History: 1953 Comp., §.17-1-3.4, enacted. by Laws The 1995 amendment, effective June 16, 1995, sub- 
1976 (S.S.), ch. 18, § 1; 1978, ch. 173, § 1; 1980, ch, 182, stituted "seventy thousand two hundred sixty-five dollars 
§ 1; 1982, ch. 31, § 1; 1986, ch. 49, § 8; 1988, ch. 136, § ($70,265)" for "sixty four thousand one hundred twenty 
6; 1990, ch. 117, § 1; 1995, ch. 168, § 1; 1999 (ist S. S. ); ‘ five dollars ($64,125)" in Subsection A, and’ substituted 
ch, 7, § 1. "seventy-three thousand nine hundred sixty-three dollars 

Repeals and reenactments. — Laws 1976 (S.S.), ois ($73,963)" for "sixty seven thousand five hundred dollars 
18, § 1, repealed former 17-1-3.4, 1953 Comp., relating to ($67,500)" in Subsection B. 
salaries of district attorneys, and enacted a new 17-1-3.4, The 1990 amendment, effective May 16, 1990, rewrote 
1953 Comp. this section ‘which read "District attorneys shall receive 

The 1999 amendment, effective May 21, 1999, com- a salary of forty-seven thousand five hundred eighty-six 
bined former Subsections A and B into present Subsection dollars ($47,586) a year." ~ 


A, raising the salaries of all district attorneys, and added 
present Subsection B, 
86-1-7. District attorneys; salary and allowances exclusive. 


No district attorney shall receive to his own use any salary, fees or emoluments other than the 
salary and per diem and travel allowances prescribed by law. | 


History: Laws 1918, ch. 54, § 2; Code 1915, § 1870; Fees and compensation of assistant district attor- 
C.S, 1929, § 39-202; 1941 Comp., § 17-104; 1953 Comp., neys. — District attorneys are precluded from receiving 
§.17-1-4; Laws 1968, ch..69, § 53. fees or compensation other than the salary. provided by 


law for services rendered the counties of their district. 
The duties of assistant district attorneys are the same as 
those imposed .on district attorneys, and the inhibition ap- 
plies to those officials as well. Hanagan v. Board of Cnty. 


ANNOTATIONS 


Legal services for board of county commission- 


ers, — There are no legal services that can be rendered 
by a district attorney for a board of county commissioners Comm'rs, 1958-NMSC-053, 64 N.M, 103, 325 P.2d 282. 


for which he may exact extra compensation. Hanagan v. Am, Jur, 2d, A.L.R. and C.J.S. references. — 63A 


Board of Cnty. C 'rs, 1958-NMSC-053, 64 N.M. 103, Am, Jur, 2d Prosecuting Attorneys §§ 18, 41. 
one D pore ata a 27 C.J.S, District and Prosecuting Attorneys § 22. 


", 
& 


36-1-8. District attorneys; payments of salaries and expenses. 


A. The salaries of all district _attorneys, assistant district attorneys and. other employees of 
their offices shall be paid from the time when the district attorney or assistant district atiorney 
qualifies and from the time when other employees begin their duties. 

B. All salaries and expenses of the offices of the district attorneys, except the expenses of main- 
tenance and upkeep of quarters occupied by the district attorneys and their staffs, shall be paid 
from funds appropriated to the district attorneys in the respective judicial districts upon warrants 
drawn by the secretary of finance and administration in accordance with budgets approved by the 
state budget division of the department of finance and administration. 

C. Nothing in this section shall be construed to prevent an agreement between an iripdaFated 
municipality or a county and a district attorney whereby the district attorney agrees to assign an 
assistant to the municipality or county and the municipality or county agrees to reimburse the 
department of finance and administration to the credit of the district attorney's. budget for all or a 
portion of the assistant's salary or expenses. . 

D. The provisions of this section shall not be interpreted to prevent a district attorney from 
contracting with an Indian nation, tribe or pueblo within the boundaries of the district attorney's 
judicial district for the purpose of authorizing the district attorney or his staff to: 

(1) serve as a tribal prosecutor; or 
(2) prosecute alleged violations of tribal codes by tribal members in Aoteed courts. 

E. Ifa district attorney enters into a contract, as provided in Subsection D of this section, the 

district attorney shall be reasonably compensated for the expenses of staff and equipment. 
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36-1-8.1 DISTRICT ATTORNEYS 36-1-8.4 


History: Laws 1913, ch. 54, § 3; Code 1915, § 1871; Subsection B of Section 36-1-8 NMSA 1978 to pay litiga- 


Laws 1925, ch. 120, § 4; C.S. 1929, § 39-203; 1941 tion expenses incurred in a civil damages action. 2008 Op. 

Comp., § 17-105; Laws 1945, ch. 73, § 2; 1949, ch. 102, _Att'y Gen. No. 08-04, 
§ 2; 1951, ch, 125, § 2; 1953, ch. 89, § 2; 1953 Comp., § . Condemnation actions. — Where a district attorney 
17-1-5; Laws 1968, ch. 69, § 54; 1975, ch. 302, § 3; 1977, or his assistants have incurred actual expenses while 
ch. 247, § 148; 1980, ch. 4, § 1; 2001, ch. 178, § 1. engaged in carrying out their. duties in participating in 
The 2001 amendment, effective July 1, 2001, inserted . condemnation actions brought by a county to condemn a 
subsection designations A, B, and C, and added Subsec- right-of-way for portions of a new highway, these expenses 
tions D and E. should be paid out of the court fund of the county seek- 
OTATIONS “7 Le such eerste! 1963-64 Op. Att'y Gen. 


Payment of expenses of civil litigation, — A dis-. 
trict attorney may use funds appropriated pursuant to 
36-1-8.1. District attorney facilities; maintenance and upkeep. 


Each board of county commissioners shall provide adequate quarters for the operation of the 
district attorney and provide necessary utilities and maintenance service for the operation and 
upkeep of district attorney facilities. 


History: Laws 1980, ch. 4, § 2. 


36-1-8.2. Eleventh judicial district; two district attorney divisions. 


The eleventh judicial district is divided into two separate district attorney divisions which shall 
constitute two separate election divisions, as follows: . 

A. district attorney division 1, to be composed of San Juan county; and 

B. district attorney division 2, to be composed of McKinley county. 


History: Laws 1981, ch. 25, § 1; 1993, ch. 336, § 1. - and powers of the Eleventh Judicial District district at- 


Compiler's notes. — In Tsosie v. King, No. CIV torneys under current law and practice. The order further 
91-0905-M, in paragraph 6 of an order dated January 7, provides that enactment by the New Mexico Legislature 
1993, the United States District Court for the District of during its 1993 session and approval by the Governor of 
New Mexico provides that for district attorney elections legislation creating the electoral divisions and otherwise 
after 1992, the Eleventh Judicial District will be divided consistent with the provisions of paragraph 6 shall meet 
into two separate election divisions, one division com- the requirements of that paragraph. See 1993 atpendmepy 
posed of McKinley County and one division composed of of this section and 36-1-8.3 NMSA 1978. . 

San Juan County, and the qualified registered electors in The 1998 amendment, effective June 18, 1993, - in- 
each division will elect one district attorney from that di- serted "which shall constitute two separate election divi- 
vision, Nothing in the order shall affect the jurisdiction sions" in the introductory language. 


36-1-8.3. District attorneys; election; residence. 


The district attorney in division 1 shall be elected by the qualified electors of San Juan county 
and the district attorney in division 2 shall be elected by the qualified electors in McKinley county. 
Each district attorney shall have all the duties and powers vested in a district attorney. 


History: Laws 1981, ch. 25, § 2; 1993, ch. 336, § 2; district attorney" at the beginning of the section, and di- 
2019, ch. 212, § 234. vided the former provisions into two sentences by substi- 
The 2019 amendment, effective April 3, 2019, deleted tuting the language beginning "San Juan county" at the 
"registered" preceding each occurrence of "qualified elec- end of the present first sentence and "Hach district attor- 
tors". ney" at the beginning of the present second sentence for 
The 1993 amendment, effective June 18, 1993, sub- "the eleventh judicial district and". 


stituted "The district attorney in division 1" for "Each 


36-1-8.4. District attorneys; assistants. 


Within legislative appropriations, the district attorney in each judicial division may appoint 
necessary assistant district attorneys and other personnel and assign their duties. 


History: Laws 1981, ch. 25, § 3. 
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36-1-9. [Removal from office; grounds enumerated. ] 


Any district attorney may be removed from office according to the provisions of this act [36-1-9 
through 36-1-17 NMSA 1978] on any of the following grounds: .. 

A. conviction of any felony or of any misdemeanor involving moral tirpitadey (8: 

B. failure, neglect or refusal to discharge the duties of the office, or failure, neglect or refusal to 
discharge any duty devolving upon the officer by virtue of his office; 

C. knowingly demanding or'receiving illegal fees as such officer; 

D. failure to account for money coming into his hands as such officer; 

E. gross incompetency or gross negligence in discharging the duties of the office; 

F. any other act or acts, which in the opinion of the court amount to corruption in office or gross 
immorality rendering the incumbent unfit to fill the office. 


History: 1953 Comp., § 17-1 -9.1, Biiabted by Laws ANNOTATIONS 


1955, ch. 180, § 1. % j 
ee Am. Jur. 2d, A.L.R. and C.J.S. references. — 63A 
Bracketed material. The bracketed peiey tate was atin line Gd Prog ocating Attorneys §§ 16, 39. 


inserted by the compiler and is not part of the law. ek d 

Cross references. — For engaging in private practice 27 C.J.S. District and Prosecuting Attorneys § 7. 
of law by district attorney as ground for removal from of- 

fice, see 36-1-4 NMSA 1978. 


36-1-10. [Original jurisdiction of supreme court in removal 
proceedings. | 


Charges of any of the causes for removal aemkierad in Section 1 [36-1-9 NMSA 1978 hesne 
may be filed with the supreme court of the state of New Mexico, which is hereby given exclusive 
original jurisdiction of such matters, upon presentment by the governor, the attorney general or 
any regularly empaneled grand jury. Any such grand jury presentment shall be immediately certi- 
fied to the supreme court by the clerk of the district court where such presentment is filed. 


History: 1953 Comp., § 17-1-9.2, enacted by Laws Bracketed material. — The bracketed material was 
1955, ch. 180, § 2. inserted by the compiler and is not part of the law. 


36-1-11. [Attorney general to prosecute removal proceedings; 
exceptions. | 


All charges so presented to the court shall be prosecuted by the attorney general unless he 
should decline to act, or the governor, in the case of presentment by him, shall request the designa- 
tion of another attorney; in either of which events the court will appoint another attorney. 


History: 1953 Comp., § 17-1-9.3, enacted by Laws Bracketed material. — The bracketed material was 
1955, ch. 180, § 3. inserted by the compiler and isnot part of the law. 
36-1-12. [Service upon accused; appearance and answer.] 


Upon any such presentment, the court shall make and enter its order directing service upon the 
accused and specifying the time for appearance and answer. 


History: 1953 Comp., § 17-1-9.4, enacted by Laws Bracketed material. — The bracketed material was 
1955, ch. 180, § 4. inserted by the compiler and is not part of the law. 


36-1-13. [Contents and nature of answer. ] 


Within the time prescribed in such order, the accused may by way of answer, object to the suf- 
ficiency of any charge or specification or deny the truth thereof. Any charge or specification legally 
sufficient and not denied shall be taken as admitted. 
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History: 1953 Comp., § 17-1-9.5, enacted by Laws Bracketed material. — The bracketed material was 
1955, ch. 180, § 5. ’ inserted by the compiler and is not part of the law. 


36-1-14,. [Hearing and determination when defendant fails to appear.] 


If the accused shall not appear, the court wal} Progen to hear and determine the charges in his 
absence. f 


History: 1953. Comp., § 17-1-9.6, enacted by Laws Bracketed material. — The bracketed material was 
1955, ch. 180,86. a, inserted by the compiler and is not part of the law. 


36: 1-15. [Issues to be tried without jury; saninie ete of Rules of Civil 
. Procedure; burden of proof.] 


- The issues shall be tried to the court without a jury. So far as they are conveniently be applied 
and except as varied herein, the Rules of Civil Practice and Procedure in the District Courts shall 
govern the conduct of the trial, including compulsory attendance of witnesses, examination of wit- 
nesses, the admissibility of evidence and the amendment of BICARIE. pan the issues the burden 
of proof shall be upon the prosecution. 


‘History: 1953 iA § 17-1-9.7, enacted by Laws ‘Cross references. — For Rules of Civil Procedure for 
1955, ch. 180, § 7. District Courts, see Rule 1-001 NMRA et seq. 

Bracketed material. — The bracketed material was : 
inserted by the compiler and is not part of the law. 


36-1-16. [Decision of court to be final. | 
_ The decision and judgment of the court shall be final. 


History: 1953 Comp, § V4 -9.8, enacted by Laws Bracketed material. — The bracketed material was 
1955, ch. 180, § 8. inserted by the compiler and is not part of the law. 


sess"? [No filing fee; taxation of costs. ] 


No docket fee or filing fee shall be required in any removal proceeding. Witness fees and other 
costs shall be taxed in such manner as may be determined by the court in its discretion. 


History: 1958 Comp., § 17-1-9.9, enacted by ane Bracketed material. — The bracketed material was 
1955, ch, 180, § 9. inserted by the compiler and is not part of the law. 


36-1-18. Duties of district attorney. 


A. Each district attorney shall: 

(1). prosecute and defend for the state in all courts of record of the counties of his district 
all cases, criminal and civil, in which the state or any county in his district may be a party or may 
be interested; 

(2). represent the county before the board of county commissioners of any county in his dis- 
trict in all matters before the board whenever requested to do.so by the board, and he may appear 
before the board when sitting as a board of equalization without request; 

(3) advise all county and:state officers whenever requested; and 

(4) represent any county in his district in all civil cases in which the county may be con- 
cerned in the supreme court or court of appeals, but not in suits brought in the name of the state. 

B. A district attorney may contract with an Indian nation, tribe or pueblo within the boundar- 
ies of the district attorney's judicial district for the purpose of authorizing the district attorney or 
his staff to: 
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(1) serve as a tribal prosecutor; or 


ATTORNEYS 
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(2) prosecute alleged violations of tribal codes by tribal members in tribal courts. 


History: Laws 1909, ch, 22, § 2; Code 1915, § 1859; 
C.S. 1929, § 89-108; 1941 Comp., § 17-111; 1953 Comp., 
§ 17-1-11; Laws 1966, ch, 28, § 30; 2001, ch, 178, § 2. 

Compiler's notes. — The 1915 Code compilers deleted 
from the end of former subdivision 2 (now Paragraph A(2)) 
"and he shall appeal from the decisions of such board to 
the territorial board of equalization whenever in his judg- 
ment the same should be done, and a right of appeal in 
such cases is hereby given." The state board of equaliza- 
tion, as provided for in the constitution, was in effect abol- 
ished by the amendment to art, VIII, § 5, of the constitu- 
tion adopted'in 1914. The provisions concerning appeals 
to the state board of equalization were repealed by Laws 
1915, ch. 54, § 5. Provisions relating to county valuation 
protests boards and proceedings thereof are compiled as 
7-38-25 NMSA 1978 et seq. 

. Cross references. — For prosecution of solicitation of 
claims by attorneys, see 36-2-37 NMSA 1978, 

For duties as member of commission to determine 
county boundary disputes, see 4-35-1 NMSA 1978. ~ 

For duty of attorney general to act when district attor- 
ney fails to act, see 8-5-3 NMSA 1978. 

For duties relating to removal of officers, see 10-4- 17 to 
10-4-20 NMSA 1978. 

For prosecutions for shortages in officer's accounts, see 
10-17-9 to 10-17-11 NMSA 1978. 

For duties relating to minimum wage actions by em- 
ployees of public contractors, see 13-4-14 NMSA 1978. 

For duties relating to fish and game laws, see 17-2-27 
NMSA 1978. 

For duties relating to failure to record townsite patent, 
see 19-4-3 NMSA 1978, 

For duties relating to enforcement of law regarding 
burial of indigent persons, see 24-13-8 NMSA 1978. 

For duties as attorney for persons seeking reemploy- 
ment after discharge from armed forces, see 28-15-3 
NMSA 1978. 

For duties relating to grand juries, see 31-6-7 NMSA 
1978. 


For duties as ex-officio children's court attorney, see 


32A-1-6 NMSA 1978, 


For petitions under Children's Code Buna, see 32A- 


1-10 NMSA 1978. 

For duties relating to interstate family support, see 40- 
6A-308 NMSA 1978, | 

For duties as attorney for employment security commis- 
sion, see 51-1-40 NMSA 1978. 

For enforcement of Retail Installment Sales Act, see 56- 
1-10 and 56-1-11 NMSA 1978. 

For duty to enforce motion picture regulations, see 57- 
5-2 NMSA 1978. 

For duties relating to false advertising, see 57-15-4 to 
57-15-8 NMSA 1978. 

For prosecution of violations bf Dental Health Care Act, 
see 61-5A-18 NMSA 1978. 

For prosecution of violations of Motor Carrier Transpor- 
tation Agent Law, see 65-4-15 NMSA 1978. 

For duties relating to representation of soil and water 
conservation districts, see 73-20-41 NMSA 1978. 

For duties relating to county board of horticultural com- 
missioners, see 76-3-6 NMSA 1978, 

For prosecution of seed law violations, see 76-10-21 
NMSA 1978. 

For prosecution of violations of Pecan Industry Law, see 
76-16-8 NMSA 1978. 

The 2001 amendment, effective July 1, 2001, inserted 
the Subsection A designation, added Subsection B and re- 
designated former Subsections A to D as Paragraphs A(1) 
to (4). 


ANNOTATIONS 


Obligation of prosecutor. — The prosecutor is a pub- 
lie officer with duties quasi-judicial ‘in nature. The pros- 
ecutor's obligation is not only to protect the public interest 
but also the rights of the accused. In the performance of 
the prosecutor's duties, the prosecutor must not only be 
disinterested and impartial, but must also appear to be so. 
State v. Hill, 1975-NMCA-093, 88 N.M. 216, 539 P.2d 236 
(Ct. App. 1975). 

Discretion to determine criminal charges. — The 
district attorney makes the determination whether to file 
criminal charges and which charges to file. State v. Ses- 
sion, 1978-NMCA-005, 91 N.M. 381, 574 P. 2d 600; State 
v. Estrada, 2001-NMCA-034, 130 N.M. 358, 24 P.3d 793, 
cert. denied, 130 N.M. 459, 26 P.3d 103. 

Familial relationship between defendant and dis- 
trict attorney. — Where defendant claimed that the dis- 
trict attorney was a third cousin of the defendant and that 
in Navajo culture, defendant and the district attorney 
had a clan relationship that made the district attorney 
culturally the grandfather of defendant, and the district 
attorney swore in an affidavit that although the district 
attorney was one-half Navajo, the district attorney was 
unaware of any clan relationship with defendant, that the 
district attorney had never had personal or direct. contact 
with defendant until after the prosecution of defendant's 
case had begun, and that the district attorney had only 
recently discovered that the district attorney's grand- 
mother was the sister of defendant's great-grandfather, 
the trial court did not abuse its discretion in determin- 
ing that the familial relationship between the district 
attorney and defendant was insufficient to create a per- 
sonal bias that warranted disqualification, State v. Juan, 
2010-NMSC-041, 148 N.M. 747, 242 P.3d 314. 

Disqualification of district attorney's office. — 
Where defendant's spouse wrote letters to the disciplinary 
board and to the prosecutor's supervisor and the prosecu- 
tor had initiated a federal investigation into defendant's 
spouse for stalking, the actions of defendant's spouse and 
the prosecutor did not create a disqualifying interest war- 
ranting the recusal of the prosecutor and the district at- 


_ torney's office, State v. Trujillo, 2012-NMCA-112, 289 P.3d 
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238, cert. granted, 2012-NMCERT-011. 

Threats against a prosecutor. — A defendant does 
not create a disqualifying interest and cannot choose his 
or her prosecutor for an underlying offense by the use of 
threats against prosecutors. An entire district attorney's 
office is not subject to disqualification unless an individ- 
ual prosecutor is disqualified and there is a danger that 
the prosecutor's bias or disqualifying interest will taint 
the remaining attorneys in the office or give the appear- 
ance of impropriety to continued prosecution by other 
attorneys. State v. Robinson, 2008-NMCA-036, 143 N.M. 
646, 179 P.3d 1254, cert. denied, 2008-NMCERT-002, 143 
N.M. 666, 180 P.3d 673. 

Historical law officer of the territory. — Prior to 
the adoption of the constitution the district attorney was 
by statute the law officer of the territory, and was required 
to represent the territory, within his district, in all cases, 
civil and criminal, and to give advice, when requested, 
to territorial officials. State ex rel..Ward v. Romero, 
1912-NMSC-011, 17 N.M. 88, 125 P. 617. 

Under the constitution, the district attorney 
is a part of the judicial system of the state, and is 
a quasi-judicial officer. State ex rel. Ward v. Romero, 
1912-NMSC-011, 17 N.M. 88, 125 P. 617. 

District officer construed. — The words "district of- 
ficer" used in N.M. Const., art. XX, § 3, refer to the district 
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attorney and district judge, but the words were used. to 
designate the geographical limits within which such of- 
ficer performed the duties of his office, and did not refer 
to the nature and grade of the office. State ex-rel. Ward v. 
Romero, 1912-NMSC-011, 17 N,M, 88, 125 P, 617, ’ 

District attorney has no powers outside his dis- 
trict, nor does he have any common-law powers. 
State ex rel. Attorney Gen. v. Reese, 1967-NMSC-172, 78 
N.M, 241, 430 P.2d 399, 

District attorney or attorney general to represent 


state in criminal proceedings. — Although Subsec- © 


tion A does not require the district attorney to appear in 
a nonrecord court such as the metropolitan court, 36-1- 
19 NMSA 1978 prohibits anyone other than the attorney 
general's office and district attorney's office from repre- 
senting the state in a criminal proceeding, except on order 
of the court and with the consent of those offices. State v. 
Baca, 1984-NMCA-096, 101 N.M. 716, 688 P.2d 34. 

Institution of probation revocation proceedings. 
— Although the specific procedural authority of 40A- 
29-20, 1953 Comp., had been repealed, the district attor- 
ney, as the chief law officer of his district, had authority to 
institute probation revocation proceedings. State v. Paul, 
1971-NMCA-107, 82 N.M. 791, 487 P.2d 493. | 

Appearance on appeal in criminal cases. — Dis- 
trict attorney has authority to take an appeal, but it is the 
prerogative and duty of attorney general to brief the case 
and to present it in supreme court, and a district attorney 
may appear on appeal in a criminal case only by permis- 
sion of the attorney general and in association with him. 
State v. Aragon, 1950-NMSC-053, 55 N.M. 421, 234 P2d 
356, rev'd on other grounds, 1951- NMSC-052, 55. NiM. 
423, 234 P.2d 358. 

Authority of district attorney to bind state 
agency. — When representing the state in a prosecution 
for driving under the influence, a district attorney had the 
authority to bind the motor vehicle division to the judg- 
ment and sentence which, pursuant to a plea bargain, 
expressly provided that the conviction was to be treated 
as a first conviction. Collyer v. State Taxation & Revenue 
Dep't Motor Vehicle Div., 1996-NMCA-029, 121 N.M. 477, 
913 P.2d 665. 

Office's immunity in defamation suit. — In a def- 
amation suit arising out of a report prepared by an as- 


sistant district attorney at the request of the district at- 


torney, the trial court's ruling of absolute immunity was 
based upon the concepts of judicial immunity, because 
the office of district attorney is a quasi-judicial office, as 
well as executive immunity, because that office has duties 
which cannot be properly classified as quasi-judicial. Can- 
delaria v, Robinson, 1980-NMCA-008, 93 N.M. 786, 606 
P.2d 196. 

No fee for representation of the county. — All 
services rendered to boards of county commissioners. by 
district attorneys are official duties. There are no legal 
services that can be rendered by a district attorney for a 
board of county commissioners for which the district at- 
torney may exact extra compensation. Hanagan v. Board 
of Cnty. Comm'rs, 1958-NMSC-053, 64 N.M. 108, 325 P.2d 
282. 
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If criminal complaint is filed by sheriff without 
consent of the district attorney, the latter may at 
any time step in and take charge of the case and the 
prosecution on behalf of the state, since he is the chief law 
enforcement officer and the state's prosecutor in his dis- 
trict. 1939-40 Op. Att'y Gen. No, 39-3257. 

District attorney may initiate a foreclosure action 
in the name of the county treasurer interested in the 
particular assessment. 1957-58, Op. Att'y Gen. No. 58-77. 

District attorneys are not required to defend 
sheriffs in civil suits. Their duties are limited solely 
to representing the interests of the state in criminal and 
civil actions, 1959-60 Op, Att'y Gen. No, 59-98. 

The district attorney is. not obligated to represent 
a county sheriff in a civil suit. 1959-60 Op, Att'y, Gen. 
No, 59-47, 

District attorney to "represent the county" and 
"advise county officials." These terms are used in the 
generally accepted sense, namely, the district attorney is 
to serve as attorney for the county in all matters when 
called upon to so act, The legislature intended to make 
the district attorney the attorney for the counties of his 
district. 1955-56 Op. Att'y Gen. No. 56-6565. 

District attorney to represent the county. — When- 
ever the county commissioners request representation in 
any matter before them, it is the duty of the district attor- 
ney to act for such county. 1955-56 Op. Att'y Gen. No. 56— 
6565. 

Duty to advise state officers found in this section 
is limited to those matters relating to and pending in the 
judicial district in which the district attorney is located 
- not to matters of statewide application. 1961-62 Op. Att'y 
Gen. No, 61-61. 

Duty to advise limited. — While a district attorney is 
to advise state officers within his district when requested, 
this means "advise these officers on matters relating to 
the judicial district in which he is located." 1961-62 Op. 
Att'y Gen. No. 61-61. 

Law reviews. — For comment, "The Use of an Informa- 
tion Following the Return of a Grand Jury No Bill: State 
v. Joe Nestor Chavez," see 10 N.M.L. Rev. 217 (1979-80). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 63A 
Am, Jur. 2d Prosecuting Attorney §§ 1, 4, 20 to 24, 26 to 29. 

Confidential communications, 9 A.L.R. 1109, 59 A.L.R. 
1555. 

Liability for slander, 15 A. L.R. 429. 

Criminal offenses, prosecution for, duty and discretion 
of district or prosecuting attorney as regards, 155 A.L.R. 
10, 

Change of venue, power or duty of prosecuting attorney 
to continue with prosecution after, 60 A.L.R.2d 864. 

Enforceability of agreement by law enforcement offi- 
cials not to prosecute if accused would help in criminal 
investigation or would become witness against others, 32 
A.L.R.4th 990. 

Who may institute proceedings to revoke probation. 21 
A.L.R.5th 275. 

Disqualification of prosecuting attorney in state crimi- 
nal case on account of relationship with accused, 42 
A.L.R.5th 581. 

27 C.J.S. District and Prosecuting Attorneys § 12. 


36-1-19. Legal representation; state; county. 


A. Except as provided in Subsections B and C of this section, no one shall represent the state 
or any county thereof in any matter in which the state or county is interested except the attorney 
general, his legally appointed and qualified assistants or the district attorney or his legally ap- 
pointed and qualified assistants and such associate counsel as may appear on order of the court, 
with the consent of the attorney general or district attorney. 
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B. Notwithstanding any other provision of law, a board of county commissioners may contract 
with private counsel for legal assistance to or representation of the county in any civil matter in 
which the county is interested. Such private counsel shall have the same powers of.compromise, 
satisfaction or release in civil proceedings as are held by district attorneys pursuant to Section 36- 
1-22 NMSA 1978. 

C. The private legal assistance permitted pursuant to Subsection B of this section shall not 
extend to the prosecution of any criminal action without the permission of the district attorney for 
that county, provided that such permission shall not be required for the prosecution of any viola- 


tion of a county ordinance. 


History: Laws 1909, ch. 22, § 15; Code 1915, § 1860; 
C.S. 1929, § 89-109; Laws 1933, ch. 21, § 7; 1941 Comp., 
§ 17-112; 1958 Comp., § 17-1-12; Laws 1977, ch. 318, § 
1; 1985, ch: 147,§2, 

Cross references. — For employment of special legal 
assistance by the attorney general, see 8-5-4 NMSA 1978. 


ANNOTATIONS 


Attorney general or district attorney must repre- 
sent state or county. — The attorney. general's office or 
the district attorney's office must represent the state, or 
a county, in. any matter in which the latter is interested. 
State v. Davidson, 1929-NMSC-016, 33 N.M. 664, 275 
P. 378 (decided prior to 1977 amendment). 

Representation of municipality. —,This statute 
does not apply to the representation of a municipality by 


a city attorney in a prosecution to enforce a municipal or- 


dinance. City of Roswell v. Smith, 2006-NMCA-040, 139 
N.M. 381, 1383 P.8d 271, cert. denied, 2006-NMCERT-004, 
139 N.M. 429, 134 P.3d 120. 

But Subsection A only applicable in suits in court. 
— It is only in suits in court by the state or.a county, and 
where special counsel seek to represent the state or a 
county, that Subsection A has any application, State v. Da- 
vidson, 1929-NMSC-016, 33 N.M, 664, 275 P. 373 (decided 
prior to 1933 amendment). 

Improper representation of state denies jurisdic- 
tion of court. — Where there was no explicit approval 


by order of court authorizing a private counsel to pros- 
ecute for the district attorney, the metropolitan court 
lacked’ criminal jurisdiction to proceed in an assault and 
battery proceeding on the criminal docket. State v. Baca, 
1984-NMCA-096, 101 N.M. 716, 688 P.2d 34. 

Purpose of this section and 36-1-4 NMSA 1978 is to 
prevent an attorney engaged in the performance of public 
duties from being influenced or appearing to be influenced 
by personal or private interests. The potential for conflict 
between public and private interests exists whether the 
legal services rendered consist of court appearances or 
other legal services, 1977 Op. Att'y Gen. No. 77-07, © 

Officer may not prosecute case in district court 
after appeal, — A peace officer who has prosecuted a 
criminal case in magistrate or municipal court may not 
continue to prosecute the case in district court after an 
appeal of the magistrate or municipal court judgment has 
been filed in district court. 1989 Op. Att'y Gen. No. 89-27. 

Responsibility for attorney's fees. — In a lawsuit 
between a county commission and other elected county of- 
ficials concerning employment terms and conditions, each 
party is responsible for its own attorney's fees. The county 
is responsible for legal fees of its elected officials and em- 
ployees only to the extent required by statute, 1990 Op. 
Att'y Gen. No. 90-05. 

Law reviews. — For annual survey of New Mexico 
criminal law, see 16 N.M.L. Rev. 9 (1986), 


S e543 ‘ ° 


36-1-20. [Authority of district attorney before magistrate court.] 


The district attorney may appear and represent the county or the state in any manner [matter] 
arising before the courts of justices of the peace [magistrate courts] or SPEARS magistrates 
when in his opinion the interests of the people demand his services. Hae 


History: Laws 1909, ch. 22, § 3; Code 1915, § 1861; 
C.S. 1929, § 39-110; 1941 Comp., § 17-113; 1953 Comp., 
§ 17-1-13. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

The office of justice of the peace was abolished and all 
jurisdiction, powers and duties were transferred to magis- 
trate courts. See 35-1-38 NMSA 1978, 


, ANNOTATIONS 


Law reviews. — For annual survey of New Mexico 
criminal procedure, see 16 N.M.L. Rev. 25 (1986). 


36-1-21. [Aiding defense; penalty against attorney general or district 
attorney; removal from office; exceptions; taking case in | 
which state or county interested prohibited.] 


If the attorney general or any district attorney shall consult with any accused defendant, or in 
any other manner shall aid the defense of any person accused of any crime or misdemeanor in this 
state, he shall be fined in the sum of not less than five hundred dollars ($500) and shall be Cece 
from office by judgment of the court if convicted of the charge. 
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Provided, further, that said attorney general or district attorney are [is] authorized and should 
be allowed by the judge of the district court to defend their [his] cases already on the docket of said 
court, on which appears on said docket that said attorney general or district attorney. were [was] 
the attorneys [attorney] of said cases prior to the appointment of said attorney general or district 
attorneys [attorney]. 

Provided, further, that where it appears in the record of the court that the attorney general or 
district attorney was the attorney in some cases prior to the appointment of the said attorney 
general or district attorney, in those cases the court shall appoint a lawyer to prosecute in those 
particular cases, allowing said lawyer the fee which is allowed to the attorney general or district 
attorney, and the attorney general or district attorney should be allowed to defend in those par- 
ticular cases. | pe 

Provided, further, that said attorney general or district attorney shall not be allowed to take 
any case after he is appointed attorney general or district attorney in which the state or county 
is involved in the litigation in which the law compels the attorney general or district attorney to 
prosecute or defend as said attorney general or district attorney. 


History: Laws 1889, ch. 56, § 11; C.L. 1897, § 2582; ANNOTATIONS 
Laws 1905, ch. 93, § 1; Code 1915, § 1862; C.S. 1929, § 
39-111; 1941 Comp., § 17-114; 1953 Comp., § 17-1-14, Am. Jur. 2d, A.L.R. and C.J.S. references. — Court 8 
Bracketed material. — The bracketed material was power to remove district attorney, 118A.L.R.173. -  * 
inserted by the compiler and is not part of the law. Constitutionality and construction of statute prohibit- 
Compiler's notes. — The 1915 Code compilers substi- ing a prosecuting attorney from engaging in the private 


practice of law, 6 A.L.R.3d 562. 


tuted "attorney general" for "solicitor general". 
A Tledacr 27 C.J.S. District and Prosecuting Attorneys § 17. 


Cross references. — For grounds for removal of dis- 
trict attorneys from office generally, see 36-1-9 NMSA 
1978. 

For restrictions on practices of attorneys who are part- 
ners of or related to district attorneys, see 36-2-20 NMSA 
1978. 


36-1-22. [Compromise, satisfaction or release by attorney general or 
ae 3 district attorney.] | 


The attorney generaland district attorneys of this state in their respective districts, when any 
civil proceedings may be pending in their respective districts, in the district court, in which the 
state or any county may be a party, whether the same be:an ordinary suit, scire facias proceedings, 
proceedings growing out of any criminal prosecution, or otherwise, shall have power to compro- 
mise or settle said suit or proceedings, or grant a release or enter satisfaction in whole or in part, 
of any claim or judgment in the name of the state or county, or dismiss the same, or take ‘any other 
steps or proceedings therein which to him may appear proper and right; and all such civil suits 
and proceedings shall be entirely under the management and control of the said attorney general 
or district attorneys, and all compromises, releases and satisfactions heretofore made.or entered 
into by said officers are hereby confirmed and ratified. 


History: Laws 1875-1876, ch. 5, § 1; C.L. 1884, § Power to settle cases. — A settlement entered into by 
1856; C.L. 1897, § 2905; Code 1915, § 1863; C.S.1929, the attorney general, with no evidence of bad’ motives, is 
§ 39-112; 1941 Comp., § 17-115; 1953 Comp., § 17-1-15. not unconstitutional under N.M. Const., art. IV, § 32 and 

Bracketed material. — The bracketed material was "in the absence of explicit legislative expression to the 
inserted by the compiler and is not part of the law. contrary, the attorney general possesses entire dominion 

Cross references. — For power of private attorney to over every suit instituted by, him in his official capacity 
compromise, satisfy, or release in name of county, see 36- whether there is a relator or not. As an incident of such 
1-19 NMSA 1978. control, the attorney general has power to. dismiss or to 

discontinue suits brought by him either with or without 
ANNOTATIONS a stipulation by the other party, and to make any dispo- 


sitions of such suits that he deems. best for the interest 
of the state." Lyle v. Luna, 1959-NMSC-042, 65 N.M. 429, 
338 P.2d 1060. 


Attorney general under the broad powers of his 
office has the management and control of suits and 
proceedings in which it is his duty to appear, and the ‘ A 
power to take any steps or proceedings therein "which Compromise and settlement of tax suits. — The au- 
to him may appear proper and right." Cooper v. Otero, thority of district attorneys to compromise.and settle tax 
1934-NMSC-008. 38 N.M. 164. 29 P-2d 341. suits is not restrained by N.M. Const., art. IV, § 32 and 

i : does not violate N.M. Const., art. VIII, § 1 or art. II, §.18. 
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36-1-23 


State v. State Inv. Co,, 1925-NMSC-017, 30 N.M. 491, 239 
P. 741. 

Power to settle claims. —A stipulation of settlement 
concerning tax liability*under 59-5-1) NMSA 1978 (now 
repealed) and 72-16-1 to. 72-16-47, 1953 Comp., entered 
into by the attorney general of the state of New Mexico on 
behalf of the plaintiffs under the authority of the provi- 
sions of this section was not constitutionally prohibited by 
N.M. Const., art. IV, § 32, Lyle v, Luna, 1959-NMSC-042, 
65 N.M, 429, 338 P.2d 1060. 

When representing the state in a prosecution for driv- 
ing under the influence, a district attorney had the au- 


ATTORNEYS | 


thority to bind the motor vehicle. division to the judgment... 


and sentence which, pursuant to a plea bargain, expressly 
provided that the conviction was to be treated as a first 
conviction. Collyer v. State Taxation & Revenue Dep't Mo- 
tor Vehicle Div., 1996-NMCA-029, 121 N.M. 477, 913 P.2d 
665. 
' Judicial review. — Absent a showing of fraud or 
misdealing, it is not for the courts to second-guess the 
attorney general in the exercise of his authority in com- 
promising a matter. State ex rel. Property Appraisal Dep't 
v. Sierra Life Ins. Co,, 1977-NMSC-023, 90 N.M. 268, 562 
P.2d 829. 

Compromise and settlement of tax. suits. — The 
district attorney has full authority to compromise and 
settle any action instituted in behalf of the state ex rel. its 


36-1-23. Terminated. 


Compiler's notes. — The provisions of 36-1-23 NMSA 
1978, as enacted by Laws 1981, ch. 85, § 1, have terminated 


36-1-23.1 


state tax commission (now property tax division of taxa- 
tion and revenue department) and the county treasurer, 
for the collection of delinquent personal property taxes. 
This authority is, of course, subject to the duty of the at- 
torney general's office to act, pursuant to 8-5-2 NMSA 
1978, when in the judgment of the attorney general the 
interest of the state requires such action, and to the au- 


‘thority of the attorney general's office to act pursuant to 


this section, empowering the attorney general to compro- 
mise and settle civil proceedings, in the event of any con- 
flict between the state tax commission (now property tax 
division of taxation and revenue department) and the dis- 
trict attorney as to the propriety of a particular proposed 
settlement in a case within the authority of the commis- 
sion to act. 1957-58 Op. Att'y Gen, No. 58-54. — ; 

Section is completely harmonious with N.M. 
Const., art. IV,:§ 32. 1969 Op, Att'y Gen, No. 69-69, 

Compromise and settlement of judgment which is 
entered of record as satisfaction of judgment would 
be a proper proceeding in court'and would alert the 
public to the action of the district attorney or attorney 
general. 1969 Op. Att'y Gen. No. 69-69. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Re- 
lease or compromise of claim for taxes, 99 ALL. R. 1068, 28 
A.L.R.2d 1425. eo 

27 C.J.S. District and Prosecuting Attorneys § 15. 


of their own accord and. have been deleted from the code. 
This section related to.the office of special prosecutors, 


36-1-23.1. Special prosecutors in conflict cases. 


Each district attorney may, when he cannot proserute a case. for aaa reasons or ene ie 
cause, appoint a practicing member of the bar of this state to act as special assistant district at- 
torney. Any-person so appointed shall have authority to act only in the specific:case or matter for 
which the appointment was made. An:appointment and oath shall.be required of special assistant 
district attorneys in substantially the same form as that required for assistant district phere 


in Section 86-1-2 NMSA 1978. 


History: 1978 Comp., § 36-1-28.1, enacted by Laws 
1984, ch. 109, § 2. 


ANNOTATIONS 


Substantial compliance sufficient. — Substantial 
compliance with this section, not strict compliance, is all 
that is required, and there was substantial compliance in 
this case since the appointment of a district attorney as 
a special prosecutor was placed in writing and filed un- 
der a miscellaneous file number, he'was administered the 
oath, and he did not act outside the’ bounds of his author- 
ity. State v. Cherryhomes, 1996-NMSC- 072, 122 N.M. 687, 
930 P.2d 1189, °° 

Where local district attorney avaiiablel — At- 
torney who was part of the Medicaid Providers Fraud 
Control Unit’ and'was appointed a special assistant dis- 
trict attorney could not prosecute a criminal sexual pen- 
etration case for a local district attorney, where the state 
conceded ‘there was no reason why the district attorney 
could not have prosecuted the case, State'v. Hollenbeck; 
1991-NMCA-060, 112 N.M. 275, 814 P.2d 148. 

Delegation of authority to assistant. — This section 
did not preclude a district attorney appointed as a spe- 
cial prosecutor from delegating responsibilities associated 
with his appointment to an assistant district attorney 


acting under his supervision; therefore, the assistant 


had the authority of a special prosecutor, and a separate 


“appointment was not required. State v. Cherryhomes, 
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1996-NMSC-072, 122 N.M. 687, 980:P.2d'1139. 

Power and authority of a special prosecutor. — A 
properly appointed special prosecutor is given all the au- 
thority and duties of the appointing district attorney to 
prosecute the case for which that special prosecutor was 
appointed, including the authority to: name. another. spe- 
cial prosecutor if unable to proceed for an ethical reason 
or other good cause, State v. Surratt, 2016-NMSC- 004, 
rev g 2015-NMCA-039, 346 P.3d 419. 

Where defendant was charged with criminal sexual 
penetration of a minor, his claim, that the district attorney 
serving as special prosecutor at his second trial lacked the 
authority to prosecute the case because his appointment 
by the first special prosecutor was without legal effect, 
was properly denied by the district court. The lawful ap- 
pointment of the first special prosecutor vested her with 
all the powers,and duties of the original district attorney 
to investigate and prosecute the case, including the au- 
thority. to appoint another special prosecutor pursuant to 
36-1-23.1 NMSA 1978. State v, Surratt, 2016-NMSC-004, 
rev'g 2015-NMCA-039, 346 P.3d 419. , 
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36-1-24. DISTRICT ATTORNEYS 36-1-26 


Special prosecutor vested with limited authority. by a special prosecutor appointed. by. the district attorney 
— A special prosecutor is vested with limited authority of the judicial district in which the case originated, and 
to act only in the specific case or matter for which the ap- where defendant's second trial was prosecuted by a second 
pointment was made, and does not assume the authority special prosecutor appointed by the first special prosecu- 
with which the appointing district attorney was vested tor, the first special prosecutor lacked lawful authority to 
by virtue of having been elected to the office; a special appoint a second prosecutor, and the second special pros- 
prosecutor appointed to prosecute a criminal case, there- ecutor was without lawful authority to prosecute the case 
fore, does not have the authority to appoint another spe- ‘“ against defendant, and-without lawful authority to pros- 
cial prosecutor. State v. Surratt, 2015-NMCA-039, ie ecute the case, the district court lacked jurisdiction over 
granted, 2015-NMCERT-002. i . defendant's re-trial. State v. Surratt, 2015-NMCA-039, 

Where defendant's motion for re-trial was mere: af- cert, granted, 2015-NMCERT-002, 


ter being convicted in his first trial, which was prosecuted 


> 


36-1-24, Terminated. 


Compiler's notes. — The provisions of 36-1-24 NMSA code. This section related to the misuse of funds appro- 
1978, as enacted by Laws 1981, ch. 85, § 4, have termi-~ priated to try cases that arose from the riots at the state 


nated of their own accord and’have been deleted from the’ | penitentiary in February, 1980. 


36-1-25. Administrative office of the district attorneys created; director; 
personnel, 


, A. There is created.the "administrative office of the district attorneys," which shall be super- 
vised by a director who shall be appointed by majority vote of the elected or appointed district at- 
torneys and serve at their pleasure. 

B, The director may, within legislative appropriations, appoint necessary personnel and assign 
their duties. 


History: Laws 1984, ch. 110, § 1. 


36-1-26, Director; duties. 


The director of the administrative office of the district attorneys shall, under the supervision of 
the elected or appointed district attorneys: 

A. assist in the preparation and presentation of fiscal and pliabeuaey matters to the depart- 
ment of finance and administration, the legislative finance committee.and the legislature; 

B. prepare personnel pay plans and develop a comprehensive data base on case management; 

C. prepare and distribute uniform forms and procedures manuals and develop uniform sys- 
tems for use by district attorneys’ offices with respect to administrative, personnel and budgetary 
matters; 

D. prepare and distribute ee and Whar for the establishment of a uniform worthless 
check program; 

E. prepare, update and distribute a district atieeheee trial manual; 

F. prepare and conduct training and education programs for district attorneys; 

G. prosecute conflict of’ interest and other cases at the request of an elected or appointed dis- 
trict attorney; 

H. submit an annual report to the department of finance and administration and the legisla- 
tive finance committee detailing the activities of the office and statistical and other data relating 
to all district attorneys’ offices; and: : 

I. perform such other duties in furtherance of the srinieiiration of justice and the admin- 
istration of the business of the district attorneys as directed by the elected or appointed district 
pies 9 "e 


History: Laws 1984, ch. 110, § 2. 


- rr 
: i 1¢ | 
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36-1-27 ATTORNEYS 36-1A-2 


36-1-27. Repealed. 


Repeals. — Laws 1989, ch. 324, § 45 repealed 36-1- relating to creation of district attorney fund, effective 
27 NMSA 1978, as enacted by Laws 1984, ch. 110, $3, July 1, 1990. 


36-1-28. District attorney fund; created; administration; purpose. 


A. The "district attorney fund" is created in the state treasury. The fund shall consist of worth- 
less check fees, preprosecution diversion fees, other statutory revenues directed to the fund, ap- 
propriations, gifts, grants and donations. 

B. Money in the fund is appropriated to the administrative office of the district attorneys for 
the sole purpose of meeting necessary expenses incurred in the operation of the administrative 
office of the district attorneys. 

C. Expenditures from the fund shall be pursuant to budgets approved by the state budget divi- 
sion of the department of finance and administration and made by warrant drawn by the secretary 
of finance and administration pursuant to vouchers signed by the director of the administrative 
office of the district attorneys or his authorized representative. 

D. The fund shall not revert at the end of any fiscal year. 


History: Laws 1998, ch. 88, § 1. Emergency clauses. — Laws 1998, ch. 88, § 2 con- 
tained an emergency clause and was approved March 10, 
1998. 
ARTICLE 1A 
District Attorney Personnel and Compensation 

Sec. Sec. 

86-1A-1. Short title. 36-1A-10. Oaths; testimony; records; refusal. rh 

36-1A-2. Purpose of act; enactment under constitution. 36-1A-11. District attorneys to establish a compensation 

36-1A-3. Definitions, plan coverage. 

36-1A-4, Coverage of service; exemptions. 36-1A-12. Additional duties of district attorneys: 

386-1A-5. Personnel board; appointment. 36-1A-13, Status of present employees. 

36-1A-6. Board members; compensation. 36-1A-14. Existing rules, 


36-1A-7. Board; duties. 36-1A-15. Federal funds and assistance. 
36-1A-8. Rules; adoption; coverage. ) 
36-1A-9. Appeals by covered employees to the board; ju- 

dicial review. 


36-1A-1. Short title. 


This act [36-1A-1 through 36-1A-15 NMSA 1978] may be cited as the "District Attomey: Person- 
nel and Compensation Act", 


History: Laws 1991, ch. 175, § 1. Effective dates. — Laws 1991, ch. 175 contained no 
effective date provision, but, pursuant to N.M, Const., art. 
IV, § 28, was effective June 14, 1991, 


36-1A-2. Purpose of act; enactment under constitution. 


The purpose of the District Attorney Personnel and Compensation Act is to establish for all dis- 
trict attorneys a uniform, equitable and binding system of personnel administration. The system 
shall be based solely on qualification and ability and will provide for classifications, compensation, 
fringe benefits, disciplinary procedures, appeal rights and other aspects of state employment. The 
District Attorney Personnel and Compensation Act will also provide a system of classification and 
compensation of district attorney personnel that is comparable to the personnel system in effect 
for other similar state employees. The District Attorney Personnel and Compensation Act is en- 
acted pursuant to the provisions of Article 7, Section 2 of the constitution of New Mexico. 
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36-1A-3 DISTRICT ATTORNEY PERSONNEL AND COMPENSATION 36-1A-4 


History: Laws 1991, ch. 175, § 2. Effective dates. — Laws 1991, ch. 175 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 14, 1991. 


36-1A-3. Definitions. 


As used in the District Attorney Personnel and Compensation Act: 

A. "appeal" means a formal request for a full hearing before the board or authorized hearing 
officer to review a disciplinary action solely involving suspension, demotion or termination of a 
covered employee in a district attorney's office; 

B. "board" means the District Attorney Personnel Review Board; 

C. "class specification" means a written statement of the duties and responsibilities character- 
istic of a class of positions, and includes the class title, supervision exercised and received, guide- 
lines available, examples of work performed, working conditions and minimum qualifications or 
substitutions thereof that specify education, training, health, experience, knowledge, abilities and 
skills required for a position; 

D. "classification series" means a group of class specifications or employment positions similar 
enough in powers and responsibilities that they can be covered by similar qualifications and titles. 
A classification series may consist of many levels, starting with the entry level position and ad- 
vancing upward in duties, complexity, authority and responsibility; 

E. "compensation plan" means a plan that establishes for each class in the plan a salary range 
that consists of at least minimum and maximum salaries, as authorized by the legislature; 

F.. "covered employee" means a person in a full-time or part-time covered position who has 
successfully completed the probationary period and is covered by all provisions of the District At- 
- torney Personnel and Compensation Act; 

G. "covered position" means any position within a district attorney's office except the positions 
of district attorney, attorney, district office manager and special program director; 

H. "disciplinary action" means a suspension, demotion or dismissal of a covered employee; 

I, "district attorneys" means the present fourteen duly elected district attorneys, or a substi- 
tute appointee for one of them, plus any additional elected district attorneys or future appointees 
created after the effective date of the District Attorney Personnel and Compensation Act; 

J. "employee" means a person in a full-time or part-time position in a district attorney's office 
but shall not be construed to include district attorneys; 

K. "performance evaluation" means the written appraisal of an employee's performance of as- 
signed duties; 

L. "position" means any position in a district attorney's office; and 

M. "probationary employee" means a person who is appointed to a covered position but who 
has not yet completed the probationary period. 


History: Laws 1991, ch. 175, $ 3. Effective dates. — Laws 1991, ch. 175 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 14, 1991. 


36-1A-4. Coverage of service; exemptions. 


A. The District Attorney Personnel and Compensation Act shall cover all employees except 
only covered employees shall be entitled to utilize grievance procedures and the appeals provi- 
sions in Section 9 of the District Attorney Personnel and Compensation Act [86-1A-9 NMSA 1978]. 

B, The positions of attorney, district office manager and special program director are "at will" 
positions that serve at the pleasure of the district attorney. 


History: Laws 1991, ch. 175, § 4. Effective dates. — Laws 1991, ch. 175 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 1991. 
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86-1A-5, Personnel board; appointment. 


There is created the "district attorney personnel review board". The board shall consist of five 
district attorneys, including a president, vice-president, secretary-treasurer and two voting mem- 
bers, all elected annually by the district attorneys. 


History: Laws 1991, ch. 175, § 5. Effective dates. — Laws 1991, ch. 175' contained no 
f ' effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 1991. 


36-1A-6. Board members; compensation. 


Each board member, shall be reimbursed as peueda in ate Per; Diem and Mileage Act [10-8-1 
through 10-8-8 NMSA 1978] when traveling on board business directly relayed to the District. alte 
torney Personnel and Compensation Act. 


History: Laws 1991, ch, 175, § 6. _ Effective dates. — Laws 1991, ch. 175 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 14, 1991. | 


36-1A-7. Board: duties. 


The board shall: 

A. recommend to the district attorneys regulations necessary or appropriate to implement and 
administer the District Attorney Personnel and Compensation Act; 

B. determine the qualifications for each class specification or classification series, including 
required levels of education, experience, special skills and legal knowledge; 

C. prepare class specifications to be performed in each class of positions; 

D, recommend a compensation plan of pay ranges to which class specifications and classifica- 
tion series are assigned, subject to legislative appropriations; _ 

E. hear appeals solely involving suspension, demotion or termination of a covered employee, 
and render its final decision, unless the covered employee elects under Section 9 [36-1A-9 NMSA 
1978] of the District Attorney Personnel and Compensation Act to have the appeal heard by a 
state-personnel-office-designated hearing officer; 

F, make periodic reviews of the personnel regulations, classification plan and ébinpensation 
ranges that govern employees to ensure that all federal action, legislative mandates and other 
substantive changes are incorporated into the regulations in a timely fashion and make recom- 
mendations thereon to the district attorneys; 

G. recommend to the district attorneys to contract for services of consultants necessary to per- 
form a compensation or classification plan of all district attorney positions, subject to legislative 
appropriation; and 

H. consider other personnel matters as designated by the district attorneys. 


History: Laws 1991, ch. 175, § 7. Effective dates. — Laws 1991, ch. 175 contained no 
' effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 14, 1991. 


36-1A-8., Rules; adoption; coverage. 


A. Personnel rules shall be promulgated by the district attorneys and shall be effective when 
filed as required by law. 
B. The personnel rules of the district attorneys shall include provisions governing: 
(1) a classification plan for all positions; 
(2) acompensation plan for all positions; 
(3) a reasonable period of probation during which a probationary employee may be dis- 
charged, demoted or transferred without benefit of hearing; 
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36-1A-9 DISTRICT ATTORNEY PERSONNEL AND COMPENSATION 36-1A-9 


(4) hours of work requirements and holiday, overtime and leave policies; 

(5) the evaluation of performance of employees for the purpose of improving staff effective: 
ness; 

(6) any reduction in force Hebded due to lack of funds or work, abolition of a position, mate- 
rial change in duties or reorganization; | 

(7) promotions or transfers, which shall give appropriate consideration to the applicant's 
qualifications, skills, job performance and duties; 

(8) adisciplinary procedure, which shall provide for an equitable response to infractions of 
rules or work performance standards; and 

(9) an appeal process to review a disciplinary action solely involving suspension, demotion 
or termination. | 


History: Laws 1991, ch. 175, § 8. | Effective dates. — Laws 1991, ch. 175 contained no 
: effective date provision, but, pursuant to N.M. Const., art. 
IV, § 28, was effective June 14, 1991. 


36-1A-9. Appeals by covered employees to the board; judicial review. 


A. A covered employee who is dismissed, demoted or suspended may, within thirty days after 
the dismissal, demotion or suspension, appeal to the board. The appellant and the agency whose 
action is reviewed shall have the right to be heard publicly and to present facts pertinent to the 
appeal. 

B. Formal rules of evidence shall not apply to appeals to the board. 

C. Arecord shall be made of the hearing, which shall be transcribed if there is an appeal to the 
district court. The cost of transcripts may be assessed by the court to the losing party on appeal. 

D. Appeals may be heard, at the election of the appellant, either by the board or by a hearing 
officer selected by the state personnel office. If the appellant does not elect to have his case heard 
by a state-personnel-office-designated hearing officer as provided in this section, the board may 
designate a hearing officer who may be a member of the board to preside over and take evidence at 
any hearing held pursuant to this section. This latter hearing officer shall prepare and submit to 
the board a summary of the evidence taken at the hearing and proposed findings of fact. The board 
shall render a final decision on the appeal, which shall include findings of fact and conclusions of 
law. 

E. Ifthe appellant chooses to have his case heard by a state-personnel-office-designated hear- 
ing officer, the appellant shall elect in writing within twenty days after filing the notice of appeal 
to have his appeal heard solely by a state-personnel-office-designated hearing officer. In the event 
of that. election, the board shall promptly make that request to the state personnel office and 
promptly execute any and all documents necessary to implement this election. The state personnel 
office shall promptly arrange for the hearing officer without charge. This hearing officer shall have 
all of the rights, duties and responsibilities provided to.the board by the District Attorney Person- 
nel and Compensation Act, and that hearing officer's decision shall be binding and of the same 
force and effect as if the board itself had rendered the final decision. 

F. If the board or the state-personnel-office-designated hearing officer finds that the action 
taken was without just cause, the board or the state-personnel-office-designated hearing officer 
may modify the disciplinary action or order the reinstatement of the appellant to his former posi- 
tion or to a position of like status and pay. When the board or the state-personnel-office-designated 
hearing officer orders a reinstatement of an appellant, the reinstatement shall be effective within 
thirty days after the service of a written copy of the decision on the affected party. The board or 
the state-personnel-office-designated hearing officer may award back pay as of the date of the dis- 
missal, demotion or suspension or as of such later date as the order may specify. 

G. A party aggrieved by the decision of the board or the state-personnel-office- dastenallisa pee 
ing officer made pursuant to this section may appeal the decision to the district court pursuant to 
the provisions of Section 39-3-1.1 NMSA 1978. 
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36-1A-10 | , ATTORNEYS 36-1A-12 


History: Laws 1991, ch. 175, § 9; 1998, ch. 55, § 43; The 1998 amendment, effective September 1, 1998, in 
1999, ch. 265, § 45. the section heading inserted. "; judicial review"; rewrote 
Cross references. — For procedures governing ad- Subsection G; deleted Subsection H; and made minor sty- 
ministrative appeals to the district court, see Rule 1-074 listic changes. 
NMRA ae rf ; 


The 1999 amendment, effective July 1, 1999, substi- 
tuted "Section 39-3-1.1" for "Section 12-8A- 1" i in ‘Subsec- 
tion G, 


36-1A-10. Oaths; testimony; records; refusal. 


The board or the state-personnel-office-designated hearing officer has the power to administer 
oaths, subpoena witnesses and compel the production of books and papers pertinent to any inves- 
tigation or hearing authorized by the District Attorney Personnel and Compensation Act. Refusal 
to testify on matters pertaining to personnel i is grounds for dismissal from employment. 


History: Laws 1991, ch. 175, § 10. Effective dates. — Laws 1991, ch. 175 contained no 
effective date provision, but, pursuant to N.M, Const., art. 
IV, § 23, was effective June 14,1991, | 


36-1A-11. District attorneys to establish a compensation plan coverage. 


A. The district attorneys shall establish a compensation plan for all employees of district at- 
torneys. Before being implemented, the compensation plan shall be reviewed by the legislative 
finance committee and approved by the department of finance and administration. The compensa- 
tion plan shall substantially conform to the compensation plan and classification series in effect 
for all other state employees. In addition, the plan shall include class specifications and require- 
ments for performance evaluation. 

B. The compensation plan provided by this section and adopted by the lp ae attorneys shall 
apply to all employees. 


History: Laws 1991, ch. 175, § 11. Effective dates. — Laws 1991, ch. 175 contained no 
effective date provision, but, pursuant to:N.M. Const., art. 
IV, § 23, was effective June 14, 1991. 


36-1A-12. Additional duties of district attorneys. 


The district attorneys as a group shall: 

A. .adopt-and promulgate regulations to effectuate the provisions of the compensation rea for 
all employees; 

B. conduct periodic reviews of the regulations, classification series and compensation ranges 
to ensure that applicable federal action, legislative mandates and other substantive changes are 
incorporated in the compensation plan in a timely fashion; 

C. contract for consultant services to reevaluate the classification and compensation plans to 
ensure their compatibility, subject:to legislative appropriation; with classes covered by the Person- 
nel Act [Chapter 10, Article 9 NMSA 1978] and the judicial pay plan; and 

D.. prepare an annual fiscal report and specify proposed changes, if any, to the compensation 
plan prior to each regular legislative session. Before any proposed changes are implemented, they 
shall be reviewed by the SAR finance committee and approved by the department of finance 
and administration. . 


History: Laws 1991, ch. 175, § 12. rT tr 6 Effective dates. — Laws 1991, ch, 175 contained no 
effective date provision, but, pursuant to N.M., Const., art. 
nih § 23, was effective pati 14, 1991. 
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36-1A-13. Status of present employees. 


All current employees holding covered positions affected by the Distriét Attorney Personnel and 
Compensation Act shall be continued in their positions and shall be recognized as covered employ- 
ees if they have held’ the position for at least six months prior to the effective date of the District 
Attorney Personnel and Compensation Act. All other employees holding covered positions affected 
by the District Attorney Personnel and Compensation Act shall.be continued as probationary em- 
ployees until they have successfully completed their probationary period. Nothing in the District 
Attorney Personnel and Compensation Act shall preclude the reclassification or reallocation of any 
position held by a current employee. 


History: Laws 1991, ch. 175, § 13. Effective dates. — Laws 1991, ch. 175 contained no 
* fy yf effective date provision, but, pursuant to N.M. Const,, art. 
: IV, § 23, was effective June 14, 1991. 


36-1A-14. Existing rules. — 


Existing personnel rules, policies and compensation plans for the employees shall remain in full 
force and effect until new rules, policies and pay plans are eptabliahed se sip pn to the District At- 
torney Personnel and Compensation Act, 


History: Laws 1991, ch. 175, § 14. Effective dates. — Laws 1991, ch. 175 contained no 
effective date provision, but; pursuant to N.M. Const., art. 
IV, § 28, was effective June 14, 1991, 


36-1A-15. Federal funds and assistance. 


When the provisions of any laws of the United States or any rule, order or regulation of any 
federal agency or authority providing federal funds for use in the state, either directly or indi- 
rectly or as a grant-in-aid, to be matched or otherwise, impose as a condition for the receipt of such 
funds other or higher personnel standards or different classifications than are provided for by the 
District Attorney Personnel and Compensation Act, the board shall recommend to the district at- 
torneys adoption of rules and regulations to meet the requirements of such laws, rules, order or 
regulation. 


* History: Laws 1991, ch. 175, § 15. Effective dates. — Laws 1991, ch. 175 contained no 
Taha 44 IAS effective date provision, but, pursuant to N.M, Const., art. 
IV, § 23, was effective June 14, 1991. 


ARTICLE 2». 


e : 
| rig Sepetie of Attorneys 

Sec. Sec. _ 
36-2-1. Rules detinine eh regulating practice of law; 36-2-18. Grounds for disbarment and suspension by su- 

authority of supreme. court; distribution; preme court. 

effective date. 36-2-19, Conviction of crime; certifying copy of record to 
36-2-2 to 36-2-9. Repealed. supreme court; disbarment. 
36-2-9.1.. Exclusion. =" 36-2-20. Attorneys who are partners of or related to dis- 
36-2-10, Duties of attorneys. trict attorney; restrictions on practice. 
36-2-11. Authority of attorneys. 36-2-21. Judgment. of disbarment. 
36-2-12, Proof of authority; stay of proceedings. 36-2-22. Payment of costs in disbarment proceedings, 
36-2-13. Attorneys prohibited from acting as,surety for 36-2-23. Effect of disbarment; reinstatement. 

clients. 36-2-24. License fraudulently obtained; revocation. 
36-2-13,1. Liability for court reporting costs. 36-2-25. Repealed. 
86-2-14. Method for changing attorney; notice. 36-2-26, Annual meetings of state bar; annual election. 
36-2-15. Death, remoyal, etc., of attorney; procedure. 36-2-27. Practice without admission; contempt of court; 
36-2-16. Breach of confidence; deserting or jeopardizing ‘ foreign attorneys. 

client; penalty. 36-2-28. Repealed. 
36-2-17. Deceit or collusion; damages; disbarment. 36-2-28.1. Unauthorized practice of law; private remedies. 
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36-2-1 ATTORNEYS 36-2-1 
Sec. Sec, fe Pj 
36-2-28.2. Unauthorized practice of law; action by attor- 86-2-34. Solicitation violation; stay of proceeding; em- 
ney general or bar association. ployment of other counsel. 
36-2-29. Direct and indirect solicitation of damage lita 36-2-35. Solicited employment contracts void; recovery of 
declared illegal. s compensation paid. i 
36-2-30. Solicitation of damage claims; injunction. 36-2-36. Penalty for solicitation, | 
36-2-31. Fee splitting prohibited; division of fees by at- 36-2-37, Prosecution by attorney general for solicitation. 
torneys excepted. 36-2-38. Duty to testify i in action for solicitation; immu- 
36-2-32. Hospital or other employees; communication nity; perjury. 
with attorneys concerning damage claims 36-2-39, _Recompiled, 
declared illegal. 36-2-40. Criminal offender's character evaluation. 
36-2-33. Solicitation prosecutions; prima facie evidence 
of agency. 


36-2-1. [Rules defining and regulating practice of law; authority of 
supreme court; distribution; effective date.] 


The supreme court of the state of New Mexico shall, by rules promulgated from: time to time, 
define and regulate the practice of law within the state of New Mexico. The supreme court shall 
cause such rules to be printed and distributed to.all members of the bar, to applicants for admis- 
sion and to all courts within the state of New Mexico and the same shall not become effective until 
thirty (30) days after the same shall have been made ready for distribution and so distributed. 


History: 1941 Comp., § 18-101, enacted by Laws 
1941, ch. 96, § 1; 1953 Comp., § 18-1-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For right of attorney to portion 
of land as fee in actions quieting title, see 42-6-10 NMSA 
1978. 

For limitation of fees in proceedings before employment 
security commission, see 51-1-37 NMSA 1978. 


For limitation on fees in workmen's compensation cases, 


see 52-1-54 NMSA 1978. 

For incorporation by attorneys, see 53-6-1 NMSA 1978. 

For provisions of Rules Governing Admission to the Bar, 
see Rule 15-101 NMRA et:seq. 

For provisions of Rules of Professional Conduct, see 
Rule 16-101 NMRA et seq. 

For provisions of Rules Governing Discipline, see Rule 
17-101 NMRA et seq. 


ANNOTATIONS 


Authority of supreme court, — The supreme court's 
constitutional power of superintending control encom- 
passes the court's authority and duty to prescribe the 
qualifications for admission to the bar, to prescribe stan- 
dards of conduct for lawyers, to determine what consti- 
tutes grounds for the discipline of lawyers and to disci- 
pline, for cause, any person admitted to practice law in 
New Mexico. Any legislative attempt to limit what conduct 
the court may consider as grounds for imposing attorney 
discipline would be an unconstitutional infringement on 
the court's authority to regulate the practice of law. In re 
Treinen, 2006-NMSC-013,.139 N.M. 318, 131 P.3d 1282. 

Prime purpose of licensing attorneys and in mak- 
ing them the exclusive practitioners in their field is to pro- 
tect the public from the evils occasioned by unqualified 
persons performing legal services, State Bar v, Guardian 
Abstract & Title Co., 1978-NMSC-016, 91 N.M. 434, 575 
P.2d 943. 

Purpose of attorney regulation, — The close regula- 
tion of those who practice law is to protect the unwary 
and the uninformed from injury at the hands of persons 
unskilled or unlearned in the law. State Bar v..Guardian 
Abstract & Title Co., 1978-NMSC-016, 91 N.M. 434, 575 
P.2d 943. 
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Power of legislature to regulate admission to bar. 
— The process of admitting to the bar comprehends fixing 
standards as to mental and scholastic qualifications and 
determining whether the applicant meets such require- 
ments. The exercise thereof is a judicial function, inher- 
ent in the courts. The legis|ature may enact valid laws in 
aid of such functions and may, if in furtherance thereof, 
fix minimum requirements, but in no event, maximum re- 
quirements; and may not require the courts to admit on 
standards other than as accepted or established by the 
courts. Any legislation which attempts to do so is an in- 
vasion of the judicial power and violative of the consti- 
tutional provisions establishing the separate branches of 
government and prohibiting the legislature from invading 
the judiciary. In re Sedillo, 1959-NMSC-095, 66 N.M. 267, 
347 P.2d 162. 

Authority to discipline lawyers. — The New Mexico 
state racing commission does not have the authority to 
prohibit an attorney from representing a client before the 
commission in adjudicatory proceedings or public hear- 
ings on the basis of alleged misconduct: The supreme 
court has the exclusive authority to discipline lawyers. 
1987 Op. Att'y Gen. No. 87-61. 

Law reviews. — For article," 'To Purify the Bar': A 
Constitutional Approach to Non-Professional Miscon- 
duct," see 5 Nat. Resources J. 299 (1965), 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M.L. Rev. 407 (1985). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur, 2d Attorneys at Law §§ 2,8to1l. © 

Tax matters, services in contiection with, as practice of 
law, 9 A.L.R.2d 797. 

Land contracts: drafting, or filling in blanks in printed 
forms, of instruments relating to land by real estate 
agents, brokers, or managers as constituting practice of 
law, 53 A.L.R.2d 788. ; 

Trust company's acts as fiduciary as practice of law, 69 
A.L.R.2d 404. 

Title examination activities by lending institution, in- 
surance company, or title and abstract company, as illegal 
practice of law, 85 A.L.R.2d 184. ° 

Compelling admission to membership in professional 
association or society, 89 A.L.R.2d 964. 
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Handling, preparing, presenting, or trying ‘work- Books and forms: sale of books or forms designed to en- 
men's compensation claims or cases as practice of law, 2 able layman to achieve legal results without assistance 
A.L.R.3d 724. of attorney as unauthorized practice of law, 71 A.L.R.3d 

Practice by attorneys:and physician as corporate enti- 1000. 
ties or associations under professional service ——— Propriety of attorney's resignation from bar in light of 
tions statutes, 4A.L.R.3d 383. pending or potential disciplinary action, 54 A.L.R.4th 264. 

Representation of another before state public utilities Jury: who is lawyer or attorney disqualified or ex- 
or service commission as involving practice of law, 13 empt from service, or subject to challenge for cause, 57 
A.L.R.3d 812. A.L.R.4th 1260. 

Activities of law clerks as illegal pa of law, 13 In-house counsel's right to maintain action for wrongful 
A.L.R.3d 1137. discharge, 16 A.L.R.5th 239. 

Collection agency: operation of collection agency as un- Handling, preparing, presenting, or trying work- 
authorized practice of law, 27 A.L:R.3d 1152. ers' compensation claims or cases as practice of law, 58 

Incapacity: validity and construction of rule or order re- A.L.R.5th 449, 
quiring attorney to submit'to physical or mental examina- Bar examination: validity, under federal constitution, of 
tion to determine capacity to continue in practice of law, state bar examination proceedings, 30 A.L.R. Fed. 934. 

52 A.L.R.3d 1326. 7 C.J.S. Attorney and Client §§ 3 to 6, 10 to 42, 59 to 87; 


7A C.J.S, Attorney and Client §§ 88 to 130. 


36-2-2 to 36-2-9. Repealed. 


Repeals. — Laws 1979, ch, 143, § 2, repealed 36-2-2 to of the state bar and the state board of bar examiners. For 
36-2-9 NMSA 1978, relating to the board of commissioners present provisions, see 36-2-9.1 NMSA 1978. 


36-2-9.1.. Exclusion. 


The board of bar commissioners of the state bar and the state board of bar examiners are bod- 
ies of the judicial department and are not a state agency nor their employees public employees for 
purposes of workmen's compensation coverage, public employment retirement programs or social 
security coverage. 


History: Laws 1979, ch. 143, § 1. 


36-2-10. [Duties of attorneys.] 


It is the duty of an attorney-at-law: 

A. to support the constitution and the laws of the United States and of this state; 

B. to maintain the respect due to courts of justice and judicial officers; 

C.. to counsel or maintain no other action, proceeding or defense than those which appear to 
him legal and just, excepting the defense of a person charged with a public offense; 

D. to employ for the purpose of maintaining causes confided to him such means only as are 
consistent with truth, and never to seek to mislead the judges by any artifice or false statement of 
fact or law; 3 

E. to maintain inviolate the confidence and preserve the secrets of his client; 

F. to abstain from all offensive personality and to advance no fact prejudicial to the honor or 
reputation of a party or a witness unless required by the justice of the cause with which he is 
charged; 

G. not to encourage either the commencement or continuation of an action or proceeding from 
any corrupt motive of passion or interest; 

H. . never to reject for any consideration personal to himself the cause of the defenseless or op- 
pressed. 


History: Laws 1909, ch. 53, § 27; Code 1915, § 353; Cross references. — For provisions of Rules of Profes- 
C.S. 1929, § 9-127; 1941 Comp., § 18-109; 1953 Comp., sional Conduct, see Rule 16-101 NMRA et seq. 
§ 18-1-9, Compiler's notes. — The state bar and the medical 
Bracketed material, — The bracketed material was society have adopted the following: 


inserted by the compiler and is not part of the law, 
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"STATEMENT OF PRINCIPLES RELATING 
TO THE RESPONSIBILITIES OF ATTORNEYS 
AND PHYSICIANS IN THEIR ; 
INTERPROFESSIONAL RELATIONS - 


"These principles should govern the 
interprofessional relations of 
physicians and attorneys |.» 


bi 
"THE PATIENT-CLIENT 


"The welfare of the patient-client is the paramount and 
joint goal of these principles. 


ra a 
"PHYSICIANS AND THE LAW = 


"1. Physicians shall refrain from giving legal advice. 
"2, Physicians shall refrain from interfering with estab- 
lished lawyer-client relationships. 


TT: 
"ATTORNEYS AND HEALTH CARE 


"1. Attorneys shall refrain from giving medical advice. 
"2, Attorneys shall refrain from interfering with estab- 
lished physician-patient relationships. 


"TV, 
"AN ATTORNEY'S RESPONSIBILITIES 


"An attorney's responsibility is always first to his client. 
However, in his relationships with physicians, an attorney 
has the following responsibilities: 

"1, Testimony. An attorney must keep the physician fully 
informed as to the status of the litigation and in particular 
inform him sufficiently in advance of: 

"a) trial settings; 

"b) vacated settings; 

"c) pre-trial settlements. 

"2. Fees, The services of a,physician in a legal matter 
involve the consumption of the physician's time and the 
utilization of his facilities and his expertise over and above 
that required in merely treating his patient. As a result, 
the attorney shall make proper arrangements with all in- 
volved physicians beforehand for payment for the physi- 
cian's services either directly by his client or by the attor- 
ney himself through the advancement.of costs. 

"An attorney is not expected to advance costs for physi- 
cian's services involving treatment. 

"An attorney who requests information from a physician 
solely to advance his medical knowledge is responsible per- 
sonally for prompt payment of those services, 

"3. Background. An attorney must familiarize himself 
with the medical issues involved in his case from available 
medical literature in order that he may have some initial 
understanding of the problem and so that he might be able 
to specify the information requested from the physician 
and understand the physician and understand the physi- 
cian's explanation and report. 


"V. 
“A PHYSICIAN'S RESPONSIBILITIES 


"A physician's primary responsibility is always the 
health of his patient. However, a physician having a pa- 
tient involved in the legal process has the following re- 
sponsibilities: 
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"1. Records. Given a valid authorization, the physician 
should promptly transfer information from his: wew ar to 
the requesting attorney. 

“2. Reports. Given a valid authorization, reports: he 
ing a summation of medical facts and opinions concerning 
their significance shall be furnished upon request by the 
treating physician or the physician specifically engaged to 
do such work insofar as their expertise permits. The at- 
torney should specify the items he wishes coukeame in that 
report, 

"3. Conferences. Given a valid suthbrizetibsly attorneys 
may confer with physicians either to: 

"a) gain medical information on a topic of the putes 8 
interest, or 

"b) discuss medical aspects of the case ais a paytindlar 
client with the treating physician or with one engaged to 
render such opinions. This may include a discussion of tes- 
timony that may be elicited at trial. 

"4, Testimony. Physicians may be required to testify ei- 
ther in court or by deposition. Cooperation between both 
attorneys and phyrigiane should obviate the necessity for 
subpoenas. 

"A physician should familiarize himself with the basic 
requirements of court procedure, 

"A physician is not an advocate and should leave the rep- 
resentation of his patient and advancement of the patient's 
interests to the patient's attorney. . 

"5, Fees, Physicians may use the expenditure of their time, 
office facilities, and funds as a basis for arriving at a reason- 
able fee for services rendered pursuant to these principles, 
If an attorney fails to give timely notification of a change in 
the scheduled time for the physician's services, which makes 
the physician unavailable for other remunerative work, the 
physician may charge for the time set aside." 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 7 Am. 
Jur, 2d Attorneys at Law §§ 4, 5. 

Duty of attorney to call witness or to procure or. aid in 
procuring: his attendance, 56 A.L.R. 174. 

Attorney's liability for failure to follow client's 1 instruc- 
tions, 56 A.L.R. 962. 

Duties, rights, and remedies between Henney and client 
where attorney purchases property of client at or through 
tax, execution, or judicial sale, 20 A.L.R.2d 1280. 

Liability of attorney for loss ofclient's money or personal 
property i in his possession or entrusted to him, 26 A. L, R.2d 
1340. ° 

Attorney's liability for negligence in preparing or con- 
ducting litigation, 45 A.L.R.2d 5,.6 A.L.R.4th 342, 10 
A.L.R.5th 828. 

Abatement or survival of action for attorney's malprac- 
tice or negligence upon death of either party, 65 A.L.R.2d 
1211. , 

Wills, liability of attorney dsawarig invalid will ‘ benefi- 
ciary named therein, 65 A.L.R.2d 1363. 

Security document, attorney's liability for negligence in 
preparing or recording, 87 A.L.R.2d 991.,, 

Attorney's negligence in connection with estate, will, or 
succession matters, 55 A.L.R.3d 977. 

Restitution: power of court to order restitution to 
wronged client in disciplinary proceeding against attorney, 
75 A.L.R.3d 307. 

Domestic relations: attorney's liability for negligence in 
case involving domestic relations, 78 A.L.R.3d 255. 

Legal malpractice in connection with attorney’ 8 with- 
drawal as counsel, 6 A.L.R.4th 342. 

Right of prosecution to discovery of case-related notes, 
statements, and reports - state cases, 23 A.L.R.4th 799. © 

Attorney-client privilege as extending to communica- 
tions relating to contemplated civil fraud, 31. A.L.R.4th 458. 
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Liability of attorney for suicide of client based on attor- Legal malpractice in defense of criminal prosecution, 4 
ney's professional act or omission, 41 A.L.R.4th 351. A.L.R.5th 278, 
Liability of attorney, acting for client) for malicious Legal malpractice: negligence or fault of client as de- 
prosecution, 46 A.L.R.4th 249, fense, 10 A.L.R.5th 828. 
Court appointment. of attorney to represent, without Attorney malpractice in connection with services re- 
compensation, indigent in civil action, 52 A.L.R.4th 1063. lated to adoption of child, 18 A.L.R.5th 892, 
Attorney's liability under state law for opposing party's’ Legal malpractice in defense of parents at proceedings 
counsel fees, 56 A.L.R.4th 486, to terminate parental rights over dependent or neglected 
Attorney's liability, to one other than immediate cli- children, 18 A.L.R.5th 902. 
ent, for negligence in connection with legal duties, 61 Engaging in offensive personality as ground for disci- 
A.L.R.4th 615, plinary action against attorney, 58:A.L.R.5th 429. 
Negligence, inattention, or professional incompe- When statute of limitations begins to run upon action 
tence of attorney in handling client's affairs in tax mat- against attorney for legal malpractice - deliberate wrong- 
ters as ground for disciplinary action - modern cases, 66 ful acts or omissions, 67 A.L.R.5th 587. 
A.L.R.4th 314, Privileged communications: what constitutes privileged 
Negligence, inattention, or professional incompetence of communications with preparer of federal tax returns so 
attorney in handling client's affairs in estate or probate as to render communications inadmissible in federal tax 
matters as ground for disciplinary action - modern cases, prosecution, 36 A.L.R. Fed. 686. 
66 A.L.R.4th 342. Attorney's work product privilege, under Rule 26(b)(3) 
Negligence, inattention, or professional incompetence of of the Federal Rules of Civil Procedure, as applicable to 
attorney in handling client's affairs in bankruptcy mat- documents prepared in anticipation of terminated litiga- 
ters as ground for diseipithary action - modern cases, 70 tion, 41 A.L.R: Fed. 123. 
A.L.R.4th 786. Attorney's disclosure, in federal proceedings, of identity 
Legal malpractice in handling or defending medical of client as violating attorney-client privilege, 84 A.L.R. 
malpractice claim, 78 A.L.R.4th 725. Fed. 852. 
Authority of attorney to compromise action - modern 7A C.J.S. Attorney and Client §§ 234 to 279. 


cases, 90 A.L.R.4th 326. 

Measure and elements of damages recoverable for at- 
torney's negligence in preparing or conducting litigation 
- twentieth century cases, 90 A.L.R.4th 1033. 


36-2-11. [Authority of attorneys. | 


An attorney has authority: 

A. to execute in the name of his client any ‘bond or other written instrument necessary and 
proper for the prosecution of an action or proceeding about to be or already commenced, or for the 
prosecution or defense of any right growing out of an action, proceeding or final judgment ren- 
dered therein; 

B. to bind his client to any agreement in respect to any proceeding within the scope of his 
proper duties and power, but no evidence of any such agreement is receivable, except the state- 
ment of the attorney himself, his written agreement signed ae filed with the clerk or an entry 
thereof on the records of the court; 

C. to receive money claimed by his client in an action or proceeding duving the pendency 
thereof or after judgment, unless a revocation of his authority is filed and, upon payment thereof 
and not otherwise to discharge the claim or acknowledge satisfaction of the judgment. 


History: Laws 1909, ch. 53, § 29; Code 1915, § 356; settlement as unauthorized and unenforceable, the client 
C.S. 1929, § 9-130; 1941 Comp., § 18-110; 1953 Comp., is bound by his attorney's settlement, Augustus v. John 
§ 18-1-10. Williams & Assocs., 1979-NMSC-002, 92 N.M. 437, 589 

Bracketed material. P.2d 1028... 
inserted by the compiler and is not part of the law. Authority to settle. — An attorney may not peloe a 

ent's claim without specific authorization from the client. 
ANNOTATIONS If there is an issue as to whether there was authorization, 


the party seeking enforcement of the alleged settlement 

‘ f ttl : agreement has the burden of establishing authorization. 
pega seh Ageeees. i, want Henan d 6" Aware. If it.is undisputed that client authorization existed, the 
1979-NMSC-002. 92 N.M. 437. 589 P.2d 1028. ; burden of persuasion is on the party seeking to escape 


F ili horized settlement agree- 
Oral settlement by attorney who has specific from the enforceability of an aut 
authority to settle is enforceable under certain ment. Gomez ue Jones-Wilson, 2013-NMCA-007, 294 P.3d 


: 7. 1269, 
i a i satone rah eRe mls idle pa ge Apparent Sucbpeiy to settle. — It is the client's con- 
Client accepting benefits of unauthorized settle- duct, not the attorney's conduct, that gives rise to apparent 
ment is bound. — Where an attorney has not been au- authority. The law requires some affirmative indication 
thorized to settle a case but the client accepts the ben- from the client that the client's attorney has the appro- 
efits of the settlement before attempting to treat the priate authority to settle before a settlement agreement 


Section does not alter case law governing au- 
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is enforced, Gomez v. Jones-Wilson, 20183-NMCA-007, 294 
P.3d 1269. 

No apparent authority to settle, — Where plain- 
tiff was injured due to the negligence of the ‘driver of a 
truck that the driver's employer had leased from a leasing 
agency; plaintiff's attorney began settlement negotiations 
with the leasing agency; the leasing agency's attorney 
subsequently made a written settlement offer for both the: 
leasing agency and the driver; after the leasing agency's 
attorney's \offer expired; the attorneys had a telephone 
conversion; the leasing agency's attorney claimed: that 
plaintiffs attorney orally agreed.to settle with both the 
leasing agency and the driver; plaintiff's attorney claimed 
that plaintiffs attorney orally agreed only to settle with 
the leasing agency; plaintiff asserted that, plaintiff had 
agreed to. settle only with the leasing agency and never 
authorized plaintiff's attorney to settle with the driver; 
plaintiffs assertion was undisputed; and: there was no 
evidence of any conduct or communication by plaintiff 
suggesting that plaintiff clothed plaintiff's attorney with 
apparent authority to settle with the driver, the alleged 
settlement agreement with the driver was unenforceable 
because plaintiff's attorney lacked. express authority. to 
settle with the driver and the driver failed to present evi- 
dence that plaintiff, rather than plaintiff's attorney, acted 


ATTORNEYS 


in a way that created the appearance that plaintiff's at- | 


torney had authority to settle with the driver. Gomez v, 
Jones- Wilson, 2013-NMCA-007, 294 P.3d 1269, 

Scope of authority. — Where defendant did not per- 
sonally sign the answer in the prior suit, in which appears 


36-2-13 


the admission of the debt now sued upon, but in her an- 
swer in the present suit she admits her deceased husband 
signed the answer in the prior suit as attorney for her and 
himself, and no question has been raised as to his author- 
ity to sign the answer as -her attorney or to make the.ad- 
mission on her behalf, then his signature on her behalf to 
the answer.in the prior suit had the same effect as if she 
had personally signed. Smith v. Walcott, 1973-NMSC-074; 
85 N.M. 851, 512 P.2d 679 (decided under former law). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur, 2d Attorneys at Law §§ 129 to 167. 

Right of attorney to remit from verdict or snes. side in 
favor of infant, 30 A.L.R. 1111, 

‘Adjustment of claims, 151 A.L. R. 795. 

Authority of attorney to compromise action, 30 A.L.R.2d 
944,90 A.L.R.4th 326, 5 A.L.R.5th 56, - 

Compelling admission to membership in professional 
association or society, 89 A.L.R.2d 964. 

Right of attorney to continue divorce or separation suit 
against wishes of his client, 92 A.L.R.2d 1009. 

Attorney's. submission of dispute to arbitration, or 
amendment of arbitration agreement, without client's 
knowledge or consent, 48 A.L.R.4th 127. 

Attorney's personal liability for expenses incurred i in re- 
lation to services for client, 66 A.L.R.4th 256. 

Authority of attorney to compromise action - modern 
cases, 90 A.L.R.4th 326. 

7A C.J.S. Attorney and Client §§ 191 to 217, 280 to 384. 


36-2-12. [Proof of authority; stay of proceedings. |] 


The court may, on motion of either party and on showing of reasonable grounds thereof, require 
the attorney for the adverse party or for any one of the several adverse parties to produce or prove 
by his oath or otherwise'the authority under which he appears and until he does so, may stay all 
proceedings by him on behalf of the parties for whom he assumes to appear. 


History: Laws 1909, ch..53, § 30; Code 1915, § 357; 


C.S, 1929, § 9-181; 1941 Comp. - § 18-111; 1953 Comp., 


§ 18-1-11. 
Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Order under this section does not deprive the af- © 
fected party of his right to counsel of his choice. » 


State v. Evans, 1976-NMCA-113, 89 N.M. 765, 557 P.2d 
1114, cert. denied, 90 N.M. 7, 558 P.2d 619. 


Failure of trial court to require proof held proper. 
— Where no action was or had ever been taken at any 
time by the board of trustees of community land grant to 
renounce or rescind any action taken by its attorney on 
its behalf, the trial court acted within its discretion in de- 
clining to require the attorney to produce further proof of 
his authority to represent the board of trustees. Board of 
Trustees v, Montano, 1971-NMSC-025, 82.N.M. 340, 481 
P.2d 702. 

Am, Jur. 2d, A.L.R. and C.J. S. references. — 7A 
C.J. S. Attorney and Client § 170. 


36-2-13. [Attorneys prohibited from actin as surety for AM sae 


No practicing attorney shall bea surety in any action or proceeding i in which he is an attorney 


in any of the courts in this state. 


History: Laws 1909, ch. 53, § 31; Code 1915, § 358; 
C.S. 1929, § 9-132; 1941 Comp., § 18-1125 1953 Comps, 
§ 18-1-12. 

Bracketed material. — The Biacketed material ‘was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Scope of authority. — Where defendant did not’ per- 
sonally sign the answer as her attorney or to make the 
admission on her behalf, then his signature on her behalf 
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to the answer as her attorney or to make the admission on 
her behalf, then his signature on her behalf to the answer 
in the prior suit, in which appears the admission of the 
debt.now sued upon, but in her answer in the present suit 
she admits her deceased husband signed the answer in 
the prior suit as attorney for her and himself, and noques- 
tion has been raised.as to his authority to sign the answer 
as her attorney or to make the admission on her behalf, 
then his. signature on her behalf to the answer in the prior 
suit had the same effect as if she had personally signed, 
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36-2-13.1 REGULATION OF ATTORNEYS 36-2-14 


Smith v. Walcott, 1973-NMSC-074, 85 N,M. 351, 512 P.2d __ Compelling admission. to. membership in professional 
679 (decided under former law). association or society, 89 A.L.R.2d 964. 
Am. Jur, 2d, A.L.R. and C.J.S, references, — 7 Am. _. 1A C.J.S. Attorney and Client §§ 191 to 217, 280 to 384. 


dur, 2d axis at Law §§ 129 to 167. 


36-2-13.1. Liability for court reporting costs. 


A. Except as provided in Subsection C of this section, an attorney who engages a court reporter 
to perform court reporting services shall be jointly and.severally: liable with the client for whom 
the services were performed for costs of: ° 

(1) the shorthand reporting of the proceedings; 
(2) transcribing the proceedings; and 
(8) each copy of the transcript of proceedings requested by the attorney. | 

B. Any other attorney who orders a copy or transcript of proceedings shall be jointly and sever- 
ally liable with his client for the costs of preparing the copy he orders. 

C. An attorney may agree in writing with the court reporter prior to the commencement of the 
proceedings that he shall not be liable for costs related to the proceedings. An attorney may also 
make a statement into the record at the commencement of the proceedings that he shall not be 
liable for costs.Ehe court reporter may at that time choose not to record the proceedings at no li- 
ability to the court reporten 

-D,. As used in this section, "attorney" means a person engaged.in the practice of law. 

E, As.used in this section, "court,reporter" means a person who engages in the verbatim re- 
cording of judicial proceedings and nbo possesses a certificate as a New Mexico certified court 
reporter. 


“storys Laws 1998, ch. 125,§ 1. | , 1998-NMCA-035, 125 N.M. 13, 956 P.2d 144, cert, denied, 


Effective dates. — Laws 1993, ch. 125 contained no _ 124 N.M. 589, 9538 P.2d 1087, ; 
effective date provision, but, pursuant to N.M. Const., — Conflict with rules. — This section does not conflict 
art. IV, § 23, was effective June 18, 1993, 90 days after with Rule 16-108E(1) NMRA, Rules of Professional Con- 
adjournment of the legislature. +> duct. Trambley v. Wyman, 1998-NMCA-035, 125 N.M..13, 
Cross references. — For licensing of court reporters, 956 P.2d 144, cert. denied, 124 N.M. 589, 953 P.2d 1087, 
see Rule 22-201 NMRA. Joinder of parties. — Court reporter was not required 


to join an attorney's former client as an indispensable 


ANN OTATIONS party in a proceeding to recover her costs for court report- 
Constitutionality. — This section is not an uncon- ing services. Trambley v. Wyman, 1998-NMCA-035, 125 
stitutional encroachment upon the. power of the judi- N.M. 18, 956 P.2d 144, cert. denied, 124 N.M. 589, 958 P.2d 


ciary to regulate the practice of law. Trambley v. Wyman, 1087. 


36-2-14. [Method for changing attorney; notice.] 


The attorney in any action or proceeding may be changed at any time before judgment or after 
final determination, as follows: 9 

A. upon his own consent filed with the clerk or entered upon the minutes;:. 

B.. upon the order of the court or the judge thereof; upon application of the client’ after notice 
to the attorney. And when such change is made as provided i in this section written notice of the 
change and of the substitution of a new attorney must be given to the adverse party; until such 
notice he must recognize the former attorney. 


History: Laws 1909, ch. 53, § 82; Code 1915, § 359; ANNOTATIONS 
F istiiee earns i Comp, Beri 133) 1a Comp., ‘Am. Jur, 2d, ALL.R. and C.J.S. references, — 7-Am. 
Bracketed material. — The bracketed material was Jur, 2d Attorneys at Law § 148, 


Rights and remedies of client as regards papers and 


Compiler's notes. — This section, with changes, has documents on which attorney has retaining lien, 3 


been incorporated in the Rules of Civil Procedure for the A.L.R.2d 148. ; 
District Courts. See Rule 1-089. Duties, rights, and remedies between attorney and 


Cross references, — For withdrawal or substitution client where attorney purchases property of client at or 
of attorneys in civil or criminal appellate proceedings, see through tax, execution, or judicial sale, 20 A.L.R.2d 1280. 
Rule 12-302. Liability in tort for interference with attorney-client re- 

lationship, 90 A.L.R.4th 621. 
7A C.J.S. Attorney and Client §§ 227 to 233. 


inserted by the compiler and is not part of the law. 
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36-2-15 ATTORNEYS 36-2-17 


36-2-15. [Death, removal, etc., of attorney; procedure.] 


When an attorney dies or is removed or suspended, or ceases to act as such, a party to an. action 
or proceeding for whom he was acting must, before any further proceedings are had against him, 
be required by the adverse party, by written notice to appoint another attorney or to og in 
person. 


History: Laws 1909, ch. 53, § 33; Code 1915, § 360; ANNOTATIONS 
ep bay ptt a toe foapea Se et ot Lo Am, Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 


Jur, 2d Attorney at Law § 146. 


ial, — Th i 
Bracketed material e bracketed material was 7A OuJ.S. Attorney and Client § 223. 


inserted by the compiler and is not part of the law. 

Cross references. — For withdrawal or substitution 
of attorneys in civil or criminal appellate proceedings, see 
Rule 12-302 NMRA. 


36-2-16. [Breach of confidence; deserting or jeopardizing client; 
penalty. | 


Any attorney or attorneys, counselor or counselors, defender or defenders whatever, in the courts 
of this state, who maliciously reveal the secrets of their client to the opposite party, or who, being 
charged with the defense of one party, ‘and having informed himself of his*%ause and means of 
defense, shall desert him and defend the other, or:;who in any way whatever shall knowingly jeop- 
ardize his client in order to favor the opponent or derive some personal profit, or because greater 
fees have been proffered him after having been retained by his client, upon conviction of such an 
offense before any court whatsoever of this state, justice of the peace [magistrate court], probate 
judge or district court, shall be fined in a sum double the amount he may have received for the 
defense of the cause, and all fines that may result shall accrue one-half to the funds of the coun- 
ties and the-other half to the funds of the state; and upon conviction, he shall be deprived of the 
exercise of such office of attorney, counselor or defender. 


2 


History: Laws 1863-1864, p. 32; C.L. 1865, ch. 11, § ANNOTATIONS 
1; C.L. 1884, § 819; C.L. 1897, § 1213; Code 1915, § 354; 

C. S. 1929, § 9-128; 1941 Comp., § 18-115; 1953 Comp., Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
§ 18-1-15. Jur, 2d Attorneys at Law § 82. dt. 

Bracketed material, — The ek tlh iinterialteas Propriety and effect of attorney representing interest 
inserted by the compiler and is not part of the law. adverse to that of former client, 52 A.L.R.2d 1243. 

The office of justice of the peace was abolished and all Conflicting interests: what constitutes representation of 
jurisdiction, powers and duties were transferred to magis- conflicting interests subjecting attorney to disciplinary ac- 
trate courts. See 35-1-38 NMSA 1978. Hons 7 ArLsR,9d 836. 

Compiler's notes. — That part of this section relat- Restitution: power of court to order restitution to 
ing to the disposition of fines may be superseded by N.M. wronged client in disciplinary proceeding against attor- 
Const., art. XII, § 4, which reads in part; "All fines and for- ney, 75 A.L.R.3d 307. 
feitures collected under general laws * * * shall constitute Communication with party represented by counsel as 
the current school fund ofthe state." ground for disciplining attorney, 26 A.L.R.4th 102. 

Cross references. — For disbarment and suspension Attorney's disclosure, in federal proceedings, of identity 
generally, see 36-2-18 to 36-2-23 NMSA 1978. of client as violating attorney-client privilege, 84 A.L.R. 

For provisions of Rules of Professional Conduct, see Fed. 852. 

Rule 16-101 NMRA ét seq, 7 C.J,S. Attorney and Client §§ 43 to 58, 76 to 87. 


For provisions of Rules Governing Discipline, see Rule 
17-101 NMRA et seq. 
36-2-17, [Deceit or collusion; damages; disbarment. |] 


If an attorney is guilty of deceit or collusion or consents thereto with intent to deceive the 
court, judge or party, he shall forfeit to the injured party, treble damages to be recovered in a 
civil action, and may, if in the opinion of the board of bar examiners such conduct warrants it, 
be disbarred. 
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History: Laws 1909, ch. 58, § 28; Code 1915, § 355; against an attorney representing a two-person partner- 
C.S. 1929, § 9-129; 1941 Comp., § 18-116; 1953 Comp., ship who deceived one of the partners is not cognizable 
§ 18-1-16. under this section. Richter v. Van Amberg, 97 F. eine 2d 

Bracketed material. — The bracketed material was 1255 (D.N.M. 2000) 
inserted by the compiler and is not part of the law. Applicability in bankruptcy iicahastionsgs — A 

Cross references. — For disbarment and suspension claim of violation of Section 36-2-17 NMSA 1978 in con- 
generally, see 36-2-18 to 36-2-23 NMSA 1978. duct occurring during the appeals process: arising after 

For provisions of Rules of Professional Conduct, see the magistrate court action does not fall under the aus- 
Rule 16-101 NMRA et seq. pices of the bankruptcy court's post-dismissal jurisdiction. 

For Rules Governing Discipline, see Rule 17-101 NMRA Kline v. Tiedemann, 424 B. R. 516 (D.N.M. 2010) 
et seq. Am. Jur. 2d, ALR. and C.J.S. references. — 7 Am. 

ANNOTATIONS Jur. 2d Attorneys at Law § 180. 


Divorce: participation in allegedly collusive or. roniiiod 


The terms "the court, judge or party" suggest that divorce proceedings as subjecting attorney to disciplinary 


the statute applies only in the context of judicial proceed- action, 13 A.L.R.3d 1010. 
ings. An action for deceit and collusion does not lie out- 7 C.J.S. Attorney and Client § 23; 7A Cu.S. Attorney and 


side the context of pending judicial proceedings. An action Client, § 138. 


36-2-18. [Grounds for disbarment and suspension by supreme court.] 


An attorney may be disbarred or suspended by the supreme court for any of the following causes 
arising after his admission to practice: 

A. his conviction of felony or misdemeanor involving moral turpitude in which case the record 
of conviction is conclusive; 

B. wilful disobedience or violation of an order of the court requiring him to do or forbear an act 
connected with or in the course of his profession and any violation of the oath taken by him or of 
his duty as such attorney as before provided in this chapter; 

C. corruptly or wilfully and without authority appearing as attorney for a party to an action or 
proceeding; 

D. lending his name to be used as an attorney by another party who is not an attorney; 

E. failing or refusing to account for money of his client coming into his hands as such attorney; 

F. for any other act to which such a consequence is by law attached. 


History: Laws 1909, ch. 53, § 34; Code 1915, § 361; Obtaining information from grand jurors relating 
C.S. 1929, § 9-135; 1941 Comp., § 18-117; 1953 Comp., to proceeding in which attorney interested. In re 
§ 18-1-17. Hittson, 1915-NMSC-040, 20 N.M. 319, 150 P. 733. 

Bracketed material. — The bracketed material was Alteration of tax assessment. — Attorney who, 
inserted by the compiler and is not part of the law. while employed by the state, caused unlawful changes to 

Compiler's notes. — The 1915 Code compilers substi- be made in an invalid tax assessment and subsequently, 
tuted "as before provided in this chapter" at the end of when in the employment of the taxpayer, pleaded the un- 
Subsection B for "as hereinbefore provided," presumably lawful changes as a defense to the assessment was guilty 
referring thereby to the 1915 Code, ch. 8, §§ 327 to 360, of unprofessional conduct and was disbarred. In re Eaton, 
the operative provisions of which are compiled as 36-2-10 1929-NMSC-076, 34 N.M. 329, 281 P. 24. 
to 36-2-17 and 36-2-27 NMSA 1978. Misappropriation of funds of client. — Where an 

Cross references. — For breach of confidence of or attorney collects money for his client, and deceives such 
deserting or jeopardizing client as grounds for depriving client as to the fact of having collected the same, and ap- 
attorney of office, see 36-2-16 NMSA 1978. propriates it to his own use, he is guilty of unprofessional 

For deceit of court, judge or party as grounds for disbar- conduct. In re Barth, 1920-NMSC-001, 26 N.M. 93, 189 
ment, see 36-2-17 NMSA 1978. P, 499, 

For Rules Governing Discipline, see Rule 15-101 NMRA Attorney who was representing a beneficiary under a 
et seq. will, induced his client to assign to him an interest in such 

For provisions of Rules of Professional Conduct, see legacy, under agreement on his part to account for same 
Rule 16-101 NMRA et seq. as soon as it was collected, and thereafter collected inter- 

ests so assigned and appropriated the same to his own 
ANNOTATIONS use, failing and refusing to account for same, was guilty of 


Giving fraudulent checks. — Attorney disbarred fol- unprofessional conduct, In re Barth, 1920-NMSC-001, 26 


lowing hearing concerning his guilty plea to charges of N.M. 93, 189 P, 499. : or, ; ; 

giving fraudulent check, Jn re McGarry, 1961-NMSC-056, Law reviews. — For article, " 'To Purify the Bar’: A 

68 N.M, 308, 361 P.2d 718. Constitutional Approach to Non-Professional Miscon- 
Writing insulting letter to judge. — A letter of in- duct," see 5 Nat. Resources J, Za Tide 

sulting character, charging personal. and official igno- Am. Jur, 2d, A.L.R. and C.J.S. references. — 7 Am. 

rance, and corruption, written by a member of the bar to a Jur, 2d Attorneys at Law, §§ 21 to 69. 

district judge, was sufficient ground for disbarment. In re Purchase of cause of action by attorney as champertous, 

Rogers, 1923-NMSC-020, 28 N.M, 375, 212 P. 1034. 4A.L.R. 173. 
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Disloyal acts or political opinions as ground for disbar- 
mentior suspension of attorney, 8 A.L.R. 1262, 12 A.L.R. 
1189;:19 A.L.R. 936. 


Moral delinquency or other conduct not affecting court. 
or client:as ground for disbarment or suspension of attor-- 


ney, 9 A.L.R. 189, 43 A.L.R. 107, 55 A.L.R. 1373. 

Conduct with regard to proposed legislation as ground 
for disbarment, 9 A.L.R. 1277. 

Encouraging divorce litigation as ground for dishar. 
ment or suspension, 9 A.L.R, 1500, 55 A.L.R=1313. 

Conduct in respect of coaching law students as ground 
for disbarment, 31 A.L.R. 748. 

Aspersing character or reputation of litigant as ground 
for disbarment of attorney, 41 A.L.R. 494. 

Failure to account for money of client as ground for dis- 
barment, 48 A.L.R. 54. 

Methods employed in collecting debts as ground for dis- 
barment or suspension of an attorney, 47 A.L.R. 267. 

Conviction of crime involving moral turpitude as proof 
of grounds for disbarment when conviction is not itself an 
independent cause, 81 A.L.R. 1196, 

Trial and conviction as necessary condition of disbar- 


ATTORNEYS 


36-2-18 


Securities acts: violation of securities: regulations as 
ground of disciplinary action against attorney, 18 A.L.R.3d 
1408. 

Homicide or assault as ground for diisctplindles mea- 
sures against attorney, 21 A.L.R.3d 887. 

» Compensation: attorney's right to compensation as af- 
fected by disbarment or suspension before complete per 
formance, 24 A.L.R.3d 1193. 

Presenting or permitting false evidence as ground for 
disbarment or suspension, 40 A.L.R.3d 169. 

Announcements: publication and distribution of an- 
nouncement of new or changed associations or addresses, 
change of firm name, or the like as grounds for disciplin- 
ary action, 53. A.L.R. 3d 1261. 

Will: disciplinary proceeding based on attorney's nam- 
ing of himself or associate as executor or attorney for ex- 
ecutor in will drafted by him, 57 A.L.R.3d 703. 

Judicial officer; misconduct in an official capacity as ju- 
dicial officer as basis for disbarment, suspension, or other 


_ disciplinary action against attorney, 57 A,L.R.3d 1150. 


ment proceedings based in whole or in part on charge © 


amounting to crime, 90 A.L.R. 1111. 

Suspension for failure to pay fees imposed annually on 
members of'state bar, 151 A.L.R. 622. 

Misconduct of one partner in a law firm as affecting dis- 
barment or other disciplinary proceedings against other 
partner, 157 A.L.R. 613. 


Effect of removal of member of bar from state, 160° 


A.L.R. 1372. 

Admissibility in proceeding to inquire into conduct of 
attorney, of evidence or record in separate proceeding in- 
volving or indicating his corrupt or improper conduct, 161 
A.L.R. 898. ; 

Statutory power to revoke or suspend license of attor- 
ney for "unprofessional conduct" as exercisable without 
antecedent adoption of regulation as to what shall consti- 
tute such conduct, 163 A.L.R, 909, 

"Heir-hunting" activities as ground for disciplinary ac- 
tion against attorney, 171 A.L.R. 352, 

Governing law as to the existence or character of of- 
fense for which one has been convicted in a federal court 
or court of another state, as bearing upon disqualification 
to practice as attorney, 175 A.L.R. 798. 

Liability of attorney for loss of client's money or per- 
sonal property in his possession or entrusted to him, 26 
A.L.R.2d 1340, 

Propriety and effect of attorney representing interest 
adverse to that of former client, 52 A.L.R.2d.1243, 

Libel and slander: privilege in connection with proceed- 
ings to disbar or discipline attorney, 77 A.L.R,2d 493, 

Fees; attorney's splitting fees with other attorney or 
laymen as ground for disciplinary proceedings, 6 A.L.R.3d 
1446, 

Advances; validity and propriety of arrangement by 
which attorney pays or advances expenses of client, 8 
A.L,R,3d 1155. 

Release of information concerning forthcoming or pend- 
ing trial as ground for contempt proceedings or other 
disciplinary measures against member of the bar, 11 
A.L.R.3d 1104, 

Criticism: attorney's criticism of judicial acts as ground 
of disciplinary action, 12 A.\L.R.3d 1408. 

Divorce: participation in allegedly collusive or connived 
divorce proceedings as subjecting attorney to disciplinary 
action, 138 A.L.R.8d 1010. 

Conflicting interests; what constitutes representation of 
conflicting interests subjecting attorney to disciplinary ac- 
tion, 17 A.L.R.3d 835, 


Federal income tax conviction as involving moral turpi- 
tude warranting disciplinary action against attorney, 63 
A.L.R.3d 476: 

Federal income tax conviction as constituting non- 
professional misconduct warranting disciplinary action 
against attorney, 63 A.L.R.3d 612.’ 

Perjury: rights and duties of attorney in a criminal 
prosecution where client informs him of intention to pres- 
ent perjured testimony, 64 A.L.R.3d 3865. 

Communication: failure to communicate with client as 
basis for disciplinary action against attorney, 80 A.L. Be 3d 
1240, 

Income tax conviction: disciplinary action against ance 
ney or accountant for misconduct related to preparation of 
tax returns for others, 81 A.L.R.3d 1140. 

Fee collection practices as ground for disciplinary ac- 


‘tion, 91 A.L.R.8d 583. 
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Attorney's failure to report promptly receipt of money 
or property belonging to client as ground for pecan 
action, 91 A.L.R.3d 975. 

Conduct of attorney in connection. with settlement of Ate 
ent's case as ground for disciplinary action, 92 A,L.R.3d 
288. 

Conduct of attorney in capacity of executor or adminis- 
trator of decedent's estate as ground for Plscipnan ac- 
tion, 92 A.L,R.3d 655. 

Disciplinary action against attorney based on. miscon- 
duct prior to admission to bar, 92 A.L,R.3d 807. 

Attorney's commingling of client's funds with his own 
as ground for modern action - modern status, 94 A, L, R.3d 
846. 

Restitution as mitigating circumstance in disciplinary 
action against attorney based in wrongful conduct, 95 
A.L.R.38d 724. 

Communication with party represented by counsel as 
ground for disciplining attorney, 26.A,L.R.4th 102. 

Hlection campaign activities as ground for CiScn aS 
attorney, 26 A.L.R.4th 170, 

Advertising as ground for disciplining attorney, “30 
A.L.R.4th 742. 

Failure to cooperate with or obey disciplinary authori- 
ties as ground for disciplining attorney - modern cases, 37 
A.L.R.4th 646: 

Disciplinary action against attorney for haiti or as- 
sisting another person in unauthorized practice of law, 41 
A.L.R.4th 361. 

Initiating, or threatening to initiate, criminal prosecu- 
tion as ground for disciplining counsel, 42 A.L.R.4th 1000. 

Attorney's misrepresentation to court of his state of 
health or other personal matter in seeking trial delay as 
ground for disciplinary action, 61 A.L.R.4th 1216. 
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Negligence, inattention, or professional incompetence 
of attorney in handling client's affairs in matters in- 
volving formation or dissolution of business organiza- 
tion as ground for disciplinary action - modern cases, 63 
A.L.R.4th 656. 

Imposition of sanctions upon attorneys or parties 
for miscitation or misrepresentation of authorities, 63 
A.L.R.4th 1199, 

Negligence, inattention, or professional incompetence of 
attorney in handling client's affairs in matters involving 
real-estate transactions as ground for disciplinary action 
- modern cases, 65 A.L.R.4th 24. 

Negligence, inattention, or professional incompe- 
tence of attorney in handling client's affairs in tax mat- 
ters as ground for disciplinary action - modern cases, 66 
A.L.R.4th 314, ) 

Negligence, inattention, or professional incompetence of 
attorney in handling client's affairs in estate or probate 
matters as ground for disciplinary action - modern cases, 
66 A.L.R.4th 342, 

Negligence, inattention, or professional incompetence 
of attorney in handling client's affairs in family law mat- 
ters as ground for disciplinary action--modern cases, 67 
A.L:R.4th 415. 


REGULATION OF ATTORNEYS 


36-2-20 


Negligence, inattention, or professional incompetence of 
attorney in handling client's affairs in personal injury or 
property damage actions as ground for disciplinary action 
- modern cases, 68 A.L.R.4th 694. 

Negligence, inattention, or professional incompetence 
of attorney in handling client's affairs in criminal mat- 
ters as ground for disciplinary action - modern cases, 69 
A.L.R.4th 410. 

Bringing of frivolous civil claim or action as ground for 
discipline of attorney, 85 A.L.R.4th 544. 

Soliciting client to commit. illegal.or immoral act as 
ground for discipline of attorney, 85 A.L.R.4th 567. 

Misconduct involving intoxication as ground for disci- 
plinary action against attorney, 1 A.L.R.5th 874. 

Engaging in offensive personality as ground for disci- 
plinary action against attorney, 58 A.L.R.5th 429, 

Attorney's right to compensation as affected by dis- 
barment or suspension before complete performance, 59 
A.L.R.5th 693. 

Attorneys at law: disciplinary proceedings for drafting 
instrument such as will or trust under which attorney- 
drafter or member of attorney's family or law firm is ben- 
eficiary, grantee, legatee, or devisee, 80 A.L.R.5th 597. 

7C.J.S. Attorney and Client §§ 66 to 87. 


Steer 19. [Conviction of crime; certifying copy of record to supreme 


court; disbarment.] | 


In the case of the conviction of an attorney of a felony or of a misdemeanor involving moral tur- 
pitude, the clerk of the court in which such conviction is had must within thirty days thereafter, 
transmit to the supreme court a certified copy of the record of conviction, and the supreme court 
upon receipt of such record, after judgment of such conviction, is filed, must enter an order disbarr- 


ing such attorney. 


History: Laws 1909, ch. 53, § 35; Code 1915, § 363; 
C.S, 1929, § 9-137; 1941 Comp., § 18-118; 1953 Comp., 
§ 18-1-18. ?; 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For provisions of Rules Govern- 
ing Discipline, see Rule 17-101 et seq. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Attorneys at Law §§ 50 to 57. 

Constitutionality of statute providing for disbarment of 
attorneys convicted of crime, 32 A.L.R. 1068. 

Violation of liquor law as infamous crime or offense in- 
volving moral turpitude, 40 A.L.R. 1048, 48 A.L.R. 266, 71 
A.L.R. 217. 

Trial and conviction.as necessary condition of disbar- 
ment proceeding based in whole or in part on charge 
amounting to crime, 90 A.L.R. 1111. 

Admissibility in proceeding to inquire into conduct of 
attorney, of evidence or record in separate proceeding 


involving or indicating his corrupt or improper conduct, 
161 A.L.R. 898. 

Governing law as to the existence or character of of- 
fense for which one has been convicted in a federal court 
or court of another state, as bearing upon disqualification 
to practice as attorney, 175 A.L.R..798. 

Homicide or assault as ground for disciplinary mea- 
sures against attorney, 21 A.L.R.3d 887. 

Pardon as defense to disbarment of attorney, 59 
A.L.R.3d 466, 

License; entrapment as a defense in aetna to re- 
voke or suspend license to practice law or medicine, 61 
A.L.R.3d 357. 

Federal income tax conviction as involving moral turpi- 
tude warranting disciplinary action against attorney, 63 
A.L.R.3d 476. 

Federal income tax conviction as constituting non- 
professional misconduct warranting disciplinary action 
against attorney, 63 A.L.R.3d 512. 

Mental or emotional disturbance as defense to or miti- 
gation of charges against attorney in disciplinary proceed- 
ing, 26 A.L.R.4th 995. 


7 C.J.S. Attorney and Client §§ 71 to 74. 


36-2-20. [Attorneys who are partners of or related to district attorney; 
restrictions on practice. | 


No attorney-at-law, who is at the time a partner of any district attorney, or the father, son or 
brother of a district attorney, shall defend in any court any person charged with any criminal of- 
fense, or appear in any civil action against the state in which it is the duty of such district attorney 
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to prosecute or appear for the state. A violation of the provisions of this act [section] shall be 


grounds for disbarment. 


History: Laws 1933, ch. 172, § 1; 1941 Comp.,:$ 18- Cross references. — For limitation on private practice 
119; 1953 Comp., §,18-1-19. of district attorneys, see 36-1-4 NMSA 1978. 

Bracketed material. — The bracketed material was 4 
inserted by the compiler and is not part of the law. 


36-2-21. [Judgment of disbarment. . 


Upon conviction of the accused in cases arising under the first wabaivieioet of Section 36-2-18 
NMSA 1978, the judgment of the court must be that the name of the party be.stricken from the 
roll of attorneys of the court, and that he be precluded from practicing as such attorney in all the 
courts of this state and upon conviction in other cases the judgment of the court may be, accord- 
ing to the gravity of the offense charged, deprivation of the right to practice as an attorney i in the 


courts of this state permanently or for a limited period. 


History: Laws 1909, ch. 53, § 45; Code 1915, § 373; 
C.S. 1929, § 9-147; 1941 Comp., §.18-120; 1953 Comp., 
§ 18-1-20. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For provisions of Rules Govern- 
ing Discipline, see Rule 17-101 et seq. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Attorneys at Law § 69. 


Review of disbarment by mandamus, 95 A.L.R. 1425. 

Proceedings before state bar or to investigation, of 
charge against members and as to discipline or disbar- 
ment, 114 A.L.R. 168, 151 A.L.R. 617. 

Prohibition to control action of bar authority in disci- 
plinary measures, 115°A.L.R. 33, 159 A.L.R. 627. 

Admissibility in proceeding to inquire into conduct of 
attorney of evidence or record in separate proceeding in- 


_ \volving or indicating his corrupt or improper conduct, 161 
A.L.R. 898. 


Bias of members of license revocation board, o% 
A.L:R.2d 1210. 


i i 6 A.L-R: 674. 
Abatement of disbarment se 76 A.L.R: 67 7 O18, Attorney and Client § 36. 


36-2-22. [Payment of costs in disbarment proceedings. | ~ 


¥ 


In all disbarment proceedings where the respondent is disbarred or amiepenkidd’ from feeb? 
the costs of such proceedings shall be taxed against. such respondent. Where such respondent is 
reprimanded only, the costs, at the option of the court may be taxed either against the respondent 
or the state, or may be apportioned. If such respondent be discharged he shall pay no costs, but 
such costs shall be paid out of the court fund of the county of the residence of the respondent, upon 
order of the court trying such cause. If the respondent shall have no property subject to execution, 
and such fact be established to the satisfaction of the court trying such cause, such court may:or- 
der the costs incurred by the state in prosecuting such cause, to be paid out of the court fund of the 
county of the residence of such respondent. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 7A 
C.J.S, Attorney and Client § 119. 


History: Laws 1917, ch. 41, § 1; C.S. 1929, § 9-148; 
1941 Comp., § 18-121; 1953 Comp., § 18-1-21. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For provisions of Rules Govern- 
ing Discipline, see Rule 17-101 NMRA et seq. 


36-2-23. [Effect of disbarment; reinstatement. ] 


Every judgment or order of disbarment or suspension ,made in pursuance of this chapter by 
the supreme court of this state, shall operate while it continues in force to deny the party against 
whom the same is rendered the right to appear in any of the courts of this state; but an attorney- 
at-law, who by such order or judgment of the supreme court has been disbarred from practice or 
suspended for a longer period than twovyears for any offense not indictable, on application to the 
supreme court may be reinstated as such attorney in the discretion of the court at any time after 
two years from the date of such judgment. 
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History: Laws 1909, ch. 53, § 46; Code 1915, § 374; 
C.S, 1929, § 9-149; 1941 Comp., § 18-122; 1953 Comp., 
§ 18-1-22. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes, — The 1915 Code compilers substi- 
tuted "this chapter" for "this act," presumably to refer to 
Code 1915, ch. 8, §§ 327 to 376, the operative provisions of 
which are compiled as 36-2-10 to 36-2-19, 36-2-21, 36-2- 
23, 36-2-24 and 36-2-27 NMSA 1978. 

Cross references, — For provisions of Rules Govern- 
ing Discipline, see Rule 17-101 NMRA et seq. 


‘ANNOTATIONS 


Effect of order of suspension. — After an order of 
suspension from practice in all of the courts of the state, 
it is a contempt of court for an attorney to hold himself 
out as an, attorney at law. State ex rel, Patton v. Marron, 
1917-NMSC-039, 22 N.M. 632, 167 P. 9. 
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An order of suspension from practice in "all of the courts 
of this state" prohibits an attorney at law from practic- 
ing in the probate or other inferior courts during the 
term of such suspension. State ex rel. Patton v. Marron, 
1917-NMSC-039, 22 N.M.,632, 167 P. 9. 

Disbarred attorney who is not a bona fide resi- 
dent of the state is not eligible to reinstatement, 
such application being in effect one for admission to prac- 
tice. In re Fleming, 1932-NMSC-021, 36 N.M. 93, 8 P.2d 
1063. 

_ Am. Jur, 2d, A.L.R. and C.J.S. references, — 7 Am. 
Jur, 2d Attorneys at Law-§§ 19, 20, 70 to 72. 

Pardon as restoring license or other special privilege or 
office forfeited by conviction, 58 A.L.R.3d 1191. 

Continued practice: disbarment or suspension of attor- 
ney in one state as affecting right to continue practice in 
another state, 81A.L.R.38d 1281. | 

Reinstatement, of attorney, 83 A.L.R.3d 871. 

7A C.J.S, Attorney and Client §§ 120 to 180, 


36-2-24. [License fraudulently obtained; revocation. | 


The supreme court may revoke the license of any attorney at any time within three years after 
the same is granted, upon satisfactory showing that the same was obtained by false representa- 


tions, fraud or deceit. 


History: Laws 1909, ch. 53,.§ 47; Code 1915, § 375; 
C.S. 1929, § 9-150; 1941 Comp. §. 18-123; 1953 Comp. 7 
§ 18-1-23, 

Bracketed material. — The bracketed material. was 
inserted by the compiler and is not part of the law. 

Cross references. — For disciplinary procedure gener- 
ally, see Rule 17-101 NMRA et seq. 


36-2-25. Repealed. 


‘Repeals. — Laws 1979; ch. 143, § 2,’ Feige 36-2-25 
NMSA 1978, relating to payment of annual license’ fee to 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am, 
Jur. 2d iKetbways at Law § 23. 
7 C.J.S. Attorney and Client,§ 70. 


the board of commissioners of the state bar. For present 
provisions, see Rule 24-102 NMRA. 


36-2-26. [Annual meetings of state bar; annual election.] 


There shall be an annual meeting presided over by the president of the state bar, open to,all 
members of the bar in good standing, and held at such time and place as the board of commission- 
ers may designate, for the discussion of the affairs of the bar and the administration of justice. At 
noon on the last day of such meeting the apnual election shall close and the ballots [be] canvassed 
and the results announced. 


History: Laws 1925, ch. 100, § 11; C.S. 1929, § 9-211; 
1941 Comp., § 18-125; 1953 Comp., § 18-1-25. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law., 

Cross references. — For annual meeting of state bar, 
see Rule 24-103 NMRA, 


ANNOTATIONS 


Am. Jur. 2d; A.L.R. and C.J.S. references. — 7-C.J.S. 
Attorney and Client § 8. 


36-2-27. Practice without admission; contempt of court; foreign 
attorneys. | 


No person shall practice law in a court of this state, except a magistrate court, nor shall a person 
commence, conduct or defend an action or proceeding unless he has been granted a certificate of 
admission to the bar under the provisions of Chapter 36 NMSA 1978. No person not licensed as 
provided in that chapter shall advertise or display any matter or writing whereby the impression 
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may be gained that he is an attorney or counselor at law or hold himself-out as an attorney or 
counselor at law, and all persons violating the provisions of that chapter shall be deemed guilty of 
contempt of the court in which the violation occurred, as well as of the supreme court of the state; 
provided, however, that nothing in this section shall be construed to prohibit persons residing be- 
yond the limits of this state, otherwise qualified, from assisting resident counsel in participating 


in an action or proceeding. 


History: Laws 1909, ch. 53, § 26; Code 1915, § 352; 
Laws 1917, ch. 48, § 4; 1925, ch. 24, § 1; 1927, ch. 64, 
§ 1; C.S, 1929, § 9-126; Laws 1935, ch. 124, § 1; 1941 
Comp., § 18-126; 1953 Comp., § 18-1-26; Laws 1957, 
ch. 106, § 1; 1999, ch. 272, § 1. 

Compiler's notes. — The 1915 Code compilers substi- 
tuted "this chapter" for "this act," presumably to refer to 
Code 1915, ch. 8, §§ 327 to 376, the operative provisions of 
which are compiled as 36-2-10 to 36-2-19, 36-2-21, 36-2- 
28, 36-2-24 and 36-2-27 NMSA 1978. 

The preliminary clause of Laws 1935, ch. 124, § 1, read: 
"Section 1, That Section 126 of chapter 9 of the New Mex- 
ico Statutes Annotated, Compilation of 1929. be.amended 
by adding thereto the following." The provisions of the 
present final proviso of the section followed that clause. 
The validity of this method of amendment may be affected 
by N.M. Const., art. IV, § 18, which provides that each sec- 
tion of a law which is amended shall be set out in full. 

The provisions of the final proviso of this section were 
held to be in conflict with former Rule II(A)9 of Rules 
Governing Admission to the Bar, adopted effective Janu- 
ary 12, 1934, which provided in part that no person, other 
than one admitted on certificate from another state, 
should be granted a license to practice law in New Mexico 
or should be entitled to take an examination for admis- 
sion to the bar unless such person had graduated from a 
law school approved by the American Bar Association. See 
In re Sedillo, 66 N.M. 267, 347 P.2d 162 (1959). 

For present rule governing qualifications of applicants 
for admission to the bar, see Rule 15-103. 

Cross references. — For rules governing bar examin- 
ers, bar examinations and admission to the bar, see Rule 
15-101 et seq. 

For promulgation of rules as to requirements for ad- 
mission to practice of law by supreme court generally, see 
Rule 15-102. 

The 1999 amendment, effective June 18, 1999, sub- 
stituted "a magistrate court" for "courts of justice of the 
peace", substituted "unless he has been granted" for "in 
any of said courts unless he be an actual and bona fide 
resident of the state of New Mexico and unless he shall 
have first obtained a temporary license as herein provided 


or shall have been granted", and substituted "Chapter 36 ~ 


NMSA 1978" for "this chapter" in the first sentence; and 
deleted a further proviso from the end of the section. 


ANNOTATIONS 


Constitutionality of last proviso in section. — The 
last proviso in this section, which sets educational re- 
quirements for admission to the bar which are less than 
those found in rules governing admission to the bar, is an 
unconstitutional invasion of the judicial powers. In re Se- 
dillo, 1959-NMSC-095, 66 N.M. 267, 347 P.2d 162 (decided 
under former Rules Governing Admission to the Bar). 

Rule 24-101 NMRA applies to all courts of this 
state without exception. — The practice of law in any 
court is limited to duly licensed attorneys who are mem- 
bers of the state bar or otherwise authorized by the su- 
preme court's rules in specific, limited circumstances. The 
limited exceptions that allow certain individuals without 
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a bar license to practice law in New Mexico courts re- 
quire that a proper. authority must be notified in writ- 
ing of their non-licensed status, the state bar in the case 
of an out-of-state attorney and the judge presiding over 
the proceeding in the case of a clinical law student. State 
v. Rivera, 2012-NMSC-003, 268 P.3d 40, rev'g in Fart, 
2010-NMCA-109, 149 N.M. 406, 249 P.3d 944, 

Prosecution of criminal case by a non-lidensed int 
dividual. — Where an assistant district attorney and an 
individual who was not licensed to practice law in New 
Mexico participated in the prosecution of a DWI case in 
metropolitan court; the assistant district attorney was 
present for the entire trial and personally conducted most 
of the trial; and the unlicensed individual examined only 
one of the state's witnesses, defendant was not prejudiced 
by the unlicensed individual's impermissible participa- 
tion at trial. State v. Rivera, 2012-NMSC-008, 268 P.3d 40; 
rev'g in part 2010-NMCA-109, 149 N.M, 406, 249 P.3d 944, 

Guardians ad litem, — The provision of Rule 1-017C 
NMRA allowing a child's representative to sue or defend 
on the child's behalf does not constitute an exception to the 
general prohibition against unauthorized practice of law. 
Chisholm v, Rueckhaus, 1997-NMCA-112, 124 N.M. 255, 
948 P.2d 707, cert. denied, 124 N.M. 268, 949 P.2d 282. 

When filling in blanks in legal instruments con- 
stitutes "practice of law". — Filling in blanks in legal 
instruments where the forms have been drafted by attor- 
neys, and where filling in the blanks requires only the use 
of common knowledge regarding the information to be in- 
serted, does not constitute the "practice of law"; but when 
the filling in of the blanks affects substantial legal rights, 
and if the reasonable protection of such rights requires 
legal skill and knowledge greater than that possessed 
by the average citizen, then such practice is restricted to 
members of the legal profession. State Bar v. Guardian 
Abstract & Title Co,, 1978- NMSC- 016, 91 N.M. 434, 575 
P.2d 943, 

Likewise, where separate additional charges 
made by title company for filling in blanks. — The 
making of separate additional charges to fill in blanks 
on legal instruments by employees, of a title company 
is considered the "practice of law," for the reason that it 
would place emphasis on conveyancing and legal draft- 
ing as a business rather than on the business of the ti- 
tle company. State Bar v. Guardian Abstract & Title Co., 
1978-NMSC-016, 91 N.M. 434, 575 P.2d 943. 

Where title company personnel use informa- 
tion to advise. — Persons working for title companies 
who confer with parties to obtain facts and information 
about their personal and property status, who obtain 
more information than that necessary to fill in the blank 
spaces in standardized forms used for company purposes 
and who use the information instead for the purpose of 
advising the parties of their rights and the action to be 
taken concerning them are engaging in the "practice of 
law," such practice being restricted to members of the le- 
gal profession. State Bar v. Guardian Abstract & Title Co., 
1978-NMSC-016, 91 N.M. 484, 575 P.2d 948. 

Layman may not hold self out as expert or con- 
sultant at closing loans. — A layman, regardless of 
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whether he is expert at closing loans, may not hold him- 
self out to the public as an expert or consultant in this 
field or describe himself by any similar phrase which 
implies that he has a knowledge of the law. State Bar v. 
Guardian Abstract & Title Co., 1978-NMSC-016, 91 N.M. 
434, 575 P.2d 943. 

Power to bring suits to prevent unauthorized 
practice of law. — A state bar, even though it is not a 
corporate "person," may have conferred upon it the power 
to bring suits to prevent the unauthorized practice of law 
to protect both itself and the public. Statute creating the 
board of bar commissioners and giving it power to make 
and enforce rules "generally for the control and regula- 
tion of... the state bar" necessarily gave it the power to 
seek the court's help to prevent the unauthorized prac- 
tice of law. State Bar v, Guardian Abstract & Title Co., 
1978-NMSC-016, 91 N.M. 434, 575 P.2d 943. 

The board of bar commissioners and the committee 
on unauthorized practice of law were both empowered 
to maintain and prosecute suits to prevent the unau- 
thorized practice of law, but under circumstances where 
suit is not entered by the bar association or its branches 
and it becomes necessary for individual attorneys to, act 
in the public interest, the individuals have standing to 
bring action. State Bar v. Guardian Abstract & Title Co., 
1978-NMSC-016, 91 N.M. 434, 575 P.2d 943. 

Metropolitan court. — Where an assistant district 
attorney and a person who was not licensed to practice 
law entered their appearances on behalf of the state in 
defendant's DWI bench trial in metropolitan court; the 
unlicensed person conducted the direct and redirect. ex- 
amination of the supervising officer of the roadblock 
where defendant was arrested; and the unlicensed person 
was supervised by a licensed attorney at all times, did not 
commence the prosecution of defendant, and did not exert 
control over the prosecution, the participation of the un- 
licensed person in defendant's case in metropolitan court 
was expressly authorized by Section 36-2-27 NMSA 1978. 
State v. Rivera, 2010-NMCA-109, 149 N.M, 406, 249 P.3d 
944, aff'd in part, rev'd in part, 2012-NMSC-008, 268 P.3d 
40 


Arrangements in which a credit bureau repre- 
sents clients on a contingency fee basis constitutes 
unlawful practice of law. State ex rel. Norvell v, Credit 
Bureau of Albuquerque, Inc., 1973-NMSC-087, 85 N.M. 
521, 514 P.2d 40, 

_ Medical malpractice actions. — A non-attorney par- 
ent was required to be represented by counsel in order to 
bring a medical malpractice claim on behalf of his minor 
son, Chisholm v. Rueckhaus, 1997-NMCA-112, 124 N.M. 
255, 948 P.2d 707, cert. denied, 124 N.M, 268, 949 P.2d 
282. 

Right of unlicensed person to prdietiog in magis- 
trate court. — The court would not permit the practice 
of law by unlicensed magistrate courts' lawyers who are 
unfettered by the strictures which apply to the rest of the 
legal profession. State ex rel. Norvell v. Credit Bureau of 
Albuquerque, Inc., 1973-NMSC-087, 85 N.M. 521, 514 P.2d 
40, 


The indicia of practice of law, insofar as court pro- 
ceedings are concerned, include the following: (1) rep- 
resentation of parties before judicial or administrative 
bodies, (2) preparation of pleadings and other papers 
incident to actions and special proceedings, (3) manage- 
ment of such action and proceeding, and noncourt-related 
activities such as (4) giving legal advice and counsel, (5) 
rendering a service that requires the use of legal know!- 
edge or skill and (6) preparing instruments and contracts 
by which legal rights are secured. State ex rel. Norvell v. 
Credit Bureau of Albuquerque, Inc., 1973-NMSC-087, 85 
N.M. 521, 514 P.2d 40. 

Meaning of "practice of law". — It is the character 
of the services rendered and not the denomination of the 
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tribunal before whom they are rendered which controls in 
determining whether such services constitute the practice 
of law. 1957-58 Op. Att'y Gen. No. 58-200. 

The practice of law, as generally understood, is the doing 
or performing of services in a court of justice, in any mat- 
ter pending therein, throughout its various stages, and in 
conformity with the adopted rules or procedure, but, is not 
confined to performing services in an action or proceed- 
ing pending in courts of justice, and, in a larger sense, it 
includes legal advice and counsel, and the preparation of 
legal instruments and contracts by which legal rights are 
secured, although such matter may or may not be pending 
in a court. To "practice law" is to carry on the business of 
an attorney at law; to do or practice that which an attor- 
ney or counselor at law is authorized to do and practice; 
to exercise the calling or profession of the law, usually for 
the purpose of gaining a livelihood, or at least for gain; 
to make it one's business to act for, and by the warrant 
of, others in legal formalities, negotiations, or proceedings. 
1959-60 Op. Att'y Gen. No. 60-173. 

If a layman or an attorney appears in a representative 
capacity as an advocate in hearings before any commis- 


' sioner, hearing officer, referee, board, body, committee or 


commission of the state of New Mexico which considers 
legal questions, applies legal principles and weighs facts 
under legal rules, and, in that representative capacity, 
files pleadings, qualifies, examines and cross-examines 
witnesses, proves and introduces exhibits into evidence or 
performs any of the other duties normally associated with 
an attorney requiring specialized training and skill, such 
layman or attorney is practicing law within the meaning 
of the term as it is used in this section. 1957-58 Op. Att'y 
Gen. No. 58-200 (superseded by statute, see Section 12-8- 
11 NMSA 1978). 

All foreign licensed attorneys must associate 
themselves with resident counsel before commencing, 
conducting or otherwise participating in any administra- 
tive proceeding, 1957-58 Op. Att'y Gen. No. 58-200 (super- 
seded by statute, see Section 12-8-11 NMSA 1978), 

Law reviews. — For article, "Constitutional Limita- 
tions on the Exercise of Judicial Functions by Administra- 
tive Agencies," see 7 Nat. Resources J. 599 (1972). 

For note, "Group and Prepaid Legal Services in New 
Mexico," see 4 N.M.L, Rev, 225 (1974). 

For note, "The Unauthorized Practice of Law in New 
Mexico," see 9 N.M.L, Rev, 408 (1979), 

Am. Jur. 2d, A.L.R. and C.J.S, references. — 7 Am. 
Jur. 2d Attorneys at Law §§ 8 to 11. 

Tax matters, services in connection with, as practice of 
law, 9 A.L.R.2d 797, 

Land contracts: drafting, or filling in blanks in printed 


forms, of instruments relating to land by real estate 
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agents, brokers, or managers as constituting practice of 
law, 53 A.L.R.2d 788. 

Trust company's acts as fiduciary as practice of law, 69 
A.L.R.2d 404. 

Title examination activities by lending institution, in- 
surance company, or title and abstract company, as illegal 
practice of law, 85 A.L.R.2d 184. 

Handling, preparing, presenting, or trying work- 
men's compensation claims or cases as practice of law, 2 
A.L.R.3d 724. 

Representation of another before state public utilities 
or service commission as involving practice of law, 13 
A.L.R.3d 812. 

Activities of law clerks as illegal practice of law, 13 
A.L.R.3d 1137, 

Collection agency: operation of collection agency as un- 
authorized practice of law, 27 A.L.R.3d 1152. 

Books and forms: sale of books or forms designed to en- 
able layman to achieve legal results without assistance 
of attorney as unauthorized practice of law, 71 A.L.R.3d 
1000. 
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Drafting of will or other estate-planning activities as il- 
legal practice of law, 22:A.L.R.3d 1112. 

Attorney's right to appear pro hac vice in state court, 20 
A.LiR.4th 855. 

Disciplinary action against attorney for aiding or as~ 
sisting another person in unauthorized practice of law, 41 
A.L.R.4th 361. 
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Handling, preparing, presenting, or trying work- 
ers' compensation claims or cases as practice of law, 58 
A.L.R.5th 449, 

What constitutes "unauthorized practice of sco by out- 
of-state counsel?, 83 A.L.R.5th 497. 

7 C.J.S, Attorney and Client §§ 13 to 16, 36 to 28, 30, 
31, 39 to 42. 


Attorneys: revocation of state court pro hac vice admis- 
sion, 64 A.L.R.4th 1217. 


36-2-28. Repealed. 


Repeals. — Laws 2011, ch. 107, § 3 repealed 36-2-28 
NMSA 1978, as enacted by Laws 1925, ch. 100, § 12, re- 
lating to practicing law without a valid license, effective 


July 1, 2011. For provisions of former section, see the 2010 
NMSA 1978 on NMOneSource.com. 


36-2-28.1. Unauthorized practice of law; private remedies. 


A. A person likely to be damaged by an unauthorized practice of law in violation of Section 36- 
2-27 NMSA 1978 may bring an action for an injunction against the alleged violator. An injunction 
shall be granted pursuant to the principles of equity and on terms that the court considers rea- 
sonable: Proof of monetary damage or loss of profit is not required for ‘an injunction to be granted 
pursuant to this subsection. 

B. A person who suffers a loss of money or other property as a result of an unauthorized prac- 
tice of law in violation of Section 36-2-27 NMSA 1978 may bring an action for the greater of ac- 
tual damages or one thousand dollars ($1,000) and for the restitution of any money or property 
received by the alleged violator, provided that if the court finds that the alleged violator willfully 
engaged in the unauthorized practice of law, the court may award up to three times the actual 
damages or three thousand dollars ($3,000), whichever is greater. 

C. Aperson bringing an action pursuant to Subsection fs or B of this section shall, if the person 
prevails, also be awarded attorney fees and costs. 

D. The relief provided by this section is in addition to a remedies available at law or equity. 


Effective dates. — Laws 2011, ch: 107, § 4 made Laws 


History: Laws 2011, ch. 107, § 1. 
2011; ch. 107, § 1 effective July 1, 2011, 


36-2- 28.2. Unauthorized practice of law; action by attorney general ¢ or 
bar association. 


A, Whenever the attorney general, the state bar of New Mexico or a local bar association au- 
thorized by the state bar of New Mexico to prosecute actions related to the unauthorized practice 
of law has reason to believe that a person has engaged.in the unauthorized. practice of law in vio- 
lation of Section 36-2-27 NMSA 1978 or has aided or abetted another person in the unauthorized 
practice of law and the initiation of legal proceedings would be in the public interest, the attorney 
general or bar association may bring an action in the name of the state against the alleged viola- 
tor. The action may be brought in the district court for'the county in which the alleged violator 
resides or has a principal place of business or in the district court for a county in which the alleged 
violation took place. In an action brought pursuant to this section, in addition to civil penalties, the 
attorney general or bar association may petition the court for a temporary or permanent injunc- - 
tion and restitution and, if seeking a temporary or permanent injunction, the attorney general or 
bar association shall not be required to post bond. 

B. In lieu of filing or continuing an action pursuant to this section, the abigcnsy. general ¢ or bar 
association may accept a written assurance of discontinuance of the unauthorized practice of law 
from the alleged violator. The assurance may contain an agreement by the alleged violator that 
restitution of money or property received from them in any transaction related to the unauthor- 
ized practice will be made to all persons, provided that a person harmed by the unauthorized prac- 
tice is not'required to accept restitution. If the offer of restitution is accepted, the person accepting 
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the restitution is barred from recovering damages from the alleged violator in an action based 
upon the same unauthorized practice. 

C.. In an action brought by the attorney general or bar association pursuant to this section, 
if the court finds the alleged violator engaged in the unauthorized practice of law, the court may 
impose a civil penalty not to exceed five thousand dollars ($5,000) per violation. In addition, if the 
court finds that a person has aided or abetted another to engage in the unauthorized practice of law, 
the court may impose a civil penalty not to exceed one thousand dollars ($1,000) for the first viola- 
tion and a civil penalty not to exceed five thousand dollars ($5,000) for each subsequent violation. 


History: Laws 2011, ch. 107, § 2. Effective dates. — Laws 2011, ch. 107, § 4 made Laws 
2011, ch. 107, § 2 effective July 1, 2011. 


36-2-29. [Direct and indirect solicitation of damage claims declared 
illegal.] 


It shall be unlawful for any person to solicit employment for himself or for another in the collec- 
tion of any claim for damage to property or for damages for personal injuries sustained within this 
state or elsewhere or for death resulting therefrom, whether to be presented, collected, enforced 
or prosecuted in this state or elsewhere, or to accept any employment so solicited or to employ any 
person or agent by, through or on whose behalf such solicitation is made; or directly or indirectly 
to pay the debts or liabilities of the person from whom such employment is sought, or to lend any 
money or give or promise to give any money or other consideration to or for the benefit of the per- 
son from whom such employment .is sought. 


History: 1941 Comp., § 18-128, enacted by Laws ANNOTATIONS 


1949, ch. 81, § 1; 1953 Comp.,, § 18-1-28. 
racketead materia e bracketed material was Jaraa Attorneys oi biases 88 40, 49, 226. 


inserted by th il d is not part of the law. 
mete F aannek. va er leer aes aps NMSA Modern status of law regarding solicitation of business 


1978. by or for attorney, 5 A.L.R.4th 866. 


For provisions of Rules of Professional Conduct, see 7 C.J.S, Attorney and Client §§ 76 to 87. 
Rule 16-101 NMRA et seq. i 


36-2-30. [Solicitation of damage claims; injunction. |] 


The attorney general or the board of bar commissioners of the New Mexico state bar association 
or any person, firm, corporation or association against whom any claim for damage to property or 
damages for personal injuries or for death resulting therefrom, is or has been asserted, may file an 
action for an injunction in the district court against any person, firm, corporation or association 
who has solicited employment for himself or itself or another, or for whom employment has been 
solicited, to collect or prosecute such claim, and in any such action the court, upon finding that 
such employment was solicited in violation of this act [section], whether such solicitation was suc- 
cessful or unsuccessful, may enjoin and permanently restrain such person, firm, corporation or as- 
sociation, his or its agents, representatives and principals from soliciting any such claims against 
any person, firm, corporation or association subsequent to the date of the injunction. 


History: 1953 Comp., § 18-1-28.1, enacted by Laws. ANNOTATIONS ° 


1955, ch. 190, § 1. ; 
Bracketed material. - The bracketéd material was Am, Jur. 2d, A.L.R. and 0.8. references. — Mod- 
ern status of law regarding solicitation of business by or 


inserted by the compiler and is not part of the law. for attorney, 5 A.L.R.4th 866, 


36-2-31. [Fee splitting prohibited; division of fees by attorneys 
excepted. | 


It shall be unlawful for any person, firm, corporation or association to divide with or receive from 
any attorney-at-law, or group of attorneys-at-law, whether practicing in this state or elsewhere, 
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either before or after action is brought, any portion of any fee or compensation charged or received 
by such attorney-at-law, or any valuable consideration or reward, as an inducement for placing or 
in consideration of being placed in the hands of such attorney or attorneys-at-law, or in the hands 
of another person, firm, corporation or association; a claim or demand of any kind, for the purpose 
of collecting such claim or instituting an action thereon or of representing claimant in the pursuit 
of any civil remedy for the recovery thereof, or for the settlement or compromise thereof, whether 
such compromise, settlement, recovery, suit, claim, collection or demand shall be in this state or 
elsewhere. This paragraph [section] shall not apply to agreements between attorneys to divide 
compensation received in cases or matters legitimately, lawfully and properly received by them. 


History: 1941 Comp., § 18-129, enacted by Laws Fees: attorney's splitting fees with other attorney or 


1949, ch. 81, § 2; 1953 Comp., § 18-1-29. laymen as ground for disciplinary proceeding, 6 A.L.R.3d 
Bracketed material. — The bracketed material was 1446. 

inserted by the compiler and is not part of the law. ‘ Modern status of law regarding solicitation of business 
Cross references. — For penalty, see 36-2-36 NMSA by or for attorney, 5 A.L.R.4th 866. 

1978. Validity and enforceability of referral fee agreement be- 
For provisions of Rules of Professional Conduct, see tween attorneys, 28 A.L.R.4th 665. 

Rule 16-101 NMRA et seq. Attorneys' fees: cost of services provided by paralegals 

or the like as compensable element of award in state 
ANNOTATIONS court, 73 A.L.R.4th 938. 

Am. Jur, Sd. Al and CS. 3e8 tg Attorney's obligation to share fee award with party rep- 

Jur 2d ieee x pats 260. TAOETvolc resenting public interest, 43 A.L.R.5th 793. 


7A C.J.S. Attorney and Client.§ 294. 


36-2-32. [Hospital or other employees; communication with attorneys 
concerning damage claims declared illegal.] 


It shall be unlawful for any person in the employ of, or in any capacity attached to or connected 
with, any hospital, infirmary or:other institution, public or private, which receives patients for 
medical or surgical treatment, to communicate, directly or indirectly, with any attorney-at-law, or 
any person representing such attorney, for the purpose of enabling such attorney, or’any associate 
or employee of such attorney, to solicit employment to present a claim for damages or prosecute an 
action for the enforcement thereof, on behalf of any patient in any such institution, or to negotiate 
or attempt to negotiate the settlement of any such claim. 


History: 1941 Comp., § 18-130, enacted by Laws ae ANNOTATIONS 
1949, ch. 81, § 3; 1953 Comp., § 18-1-30. ‘ 

Bracketed material. — The bracketed material was Am, Jur. 2d, A.L.R. and. C.3.S, references, — 7Am. 
inserted by the compiler and is not part of the law. Jur. 2d Attorneys at Law § 42. 

Cross references. — For penalty, see 36-2-36 NMSA Modern status of law regarding solicitation of business 
1978. ¢ by or for attorney, 5 A.L.R.4th 866. 


KS 


36-2-33. [Solicitation prosecutions; prima facie evidence of agency.] 


The solicitation by any person of another person to employ, or procure or bring about the em- 
ployment of, any attorney-at-law for the purpose of presenting, collecting, enforcing or prosecuting 
such a claim for damages, if followed by the employment of said attorney for such purposes, shall, 
in any prosecution for violation of this act [36-2-29, 36-2-31 to 36-2-38 NMSA 1978] or in any in- 
junction action instituted pursuant to this act, be prima facie evidence that such person so solicit- 
ing was an agent, employee or acting on behalf of said attorney at law. 


History: 1941 Comp., § 18-131, enacted by Laws ANNOTATIONS 
1949, ch. 81, § 4; 1953 Comp., § 18-1-31. 

Bracketed material. — The bracketed material was Am. Jur, 2d, A.L.R. and C.J.S, references. — Mod- 
inserted by the compiler and is not part of the law. ern status of law regarding solicitation of business by or 


for attorney, 5 A.L.R.4th 866. 
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36-2-34. [Solicitation violation; stay of wae baer employment of other 
counsel.] 


In any anne for personal injury brought in any court of this state, the court, upon being satis- 
fied that the employment of counsel for any party has been solicited in violation of this act [36- 
2-29, 36-2-31 to 36-2-38 NMSA 1978], shall order all proceedings in the action stayed until such 
party has been given an opportunity to engage other counsel, and may deny the right to collect 
costs wholly or in part to any party to the action. Counsel employed 1 in violation hereof shall not be 


permitted to appear further in ane action. 


History: 1941 Comp., § 18-132, enacted by Laws 
1949, ch. 81, § 5; 1953 Comp., § 18-1-82. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — Mod- 
ern status of law regarding solicitation of business by or 
‘for attorney, 5 A.L.R.4th 866. 


36-235. [Solicited ein bloyinent contracts void; recovery of 


compensation paid. |] 


Any contract ofemployment obtained or made in violation of this act [86-2-29, 36-2-31 to 36-2-38 
NMSA 1978] shall be absolutely void as to the attorney but the client may recover any compensa- 
tion paid thereunder to or for or received by the BULAN on account of such employment. 


History: 1941 Comp., § 18-133, enacted, by Laws 
1949, ch. 81, § 6; 1953 Comp., § 18-1-33. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 7 Am. 
Jur. 2d Attorneys at Law § 226. 


Compensation: attorney's right to compensation as af- 
fected by disbarment or suspension before complete per- 
formance, 24 A.L,R.3d 1193. 

Modern status of law regarding solicitation of business 
by or for attorney, 5 A.L.R.4th 866. 

Attorney's right to compensation as affected by dis- 
barment or suspension before complete performance, 59 
A.L.R.5th 693. 


7A C.J.S. Attorney and Client § 331. 


36-2-36, [Penalty for solicitation. | 


Any person who shall violate any of the provisions of this act [36-2-29, 36-2-31 to 36-2-38 NMSA 
1978] shall be guilty of a misdemeanor and shall be punished by a fine not less than $100, nor 
more than $1,000, or by imprisonment for not less than one month nor more than six months, or 
by both fine and imprisonment, and if such person is an attorney-at-law, in addition to the penalty 
hereinbefore provided, he shall be disbarred or suspended from acting as an attorney-at-law. 


History: 1941 Comp., § 18-134, enacted by Laws 
1949, ch. 81, § 7; 1953 Comp., § 18-1-34. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For disbarment generally, see 36- 
2-18 to 36-2-23 NMSA 1978, 

For provisions of Rules Governing Discipline, see Rule 
17-101 et seq. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Mod- 
ern status of law regarding solicitation of business by or 
for attorney, 5 A.L.R.4th 866, 


36-2-37. [Prosecution by attorney general for solicitation. | 


Whenever the attorney general has reason to believe that employment as an attorney has been 
solicited and obtained in violation of this act [386-2-29, 36-2-31 to 36-2-38 NMSA 1978], he shall 
cause an action to be instituted in the name of the state against the person owning such right 
of action or to whose benefit the same inures, the person employed to enforce the same. and the 
person against whom such right of action is claimed to exist, or as many of such persons as can be 
personally served within this state. In any such action the court, upon finding that such employ- 
ment was solicited and obtained in violation of this act, may enjoin the person solicited and the 
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person employed to prosecute such claim from continuing such employment and from continuing 
the prosecution of such claim through the person so employed and may further enjoin the person 
against whom such claim is asserted from settling such claim or negotiating for the settlement 
thereof with any person so employed. No undertaking shall be required upon the issuance of any 
temporary or permanent injunction. 


History: 1941 Comp., § 18-135, enacted by Laws ANNOTATIONS 


1949, chi8li8 fi 058 Compe s 1851-86. Am. Jur. 2d, A.L.R. and C.J.S. references. — Mod- 


Bracketed material. — The bracketed material was 4 licitati f 4 is 
inserted by the compiler and is not part of the law. Basi yee MTS icitation of business by or 


Cross references. — For prima facie evidence of 
agency, see 36-2-33 NMSA 1978. 


36-2-38. [Duty to testify in action for solicitation; immunity; perjury. | 


No person shall be excused from testifying in any action, civil or criminal, brought in pursuance 
of this act [36-2-29; 36-2-31 to 36-2-38 NMSA 1978], on the ground that his testimony may expose 
him to prosecution for any crime or misdemeanor. But no person shall be prosecuted or subjected 
to any penalty for or on account of any transaction, matter or thing concerning which he may tes- 
tify or produce evidence, documentary or otherwise, in any such action, excepting a prosecution for 
perjury:committed in giving such testimony. 


History: 1941 Comp., § 18-136, enacted by Laws ANNOTATIONS 


1949, ch. 81, § 9; 1953 Comp., § 18-1-36. 
Renaketod material. — The bracketed material was Am. Jur. 2d, A.L.R. and C.J.S. references. — Mod- 


ern status of law regarding solicitation of business by or 


inserted by the compiler and is.not part of the law. foi nttorney'® AT? R. ‘Ath 866. 


Cross references. — For right against self- 
incrimination, see N.M. Const., art. II, § 15. 

Severability. — Laws 1949, ch. 81, § 10, provided 
for the severability of the act if any part or application 
thereof is held invalid. ‘ 


36-2-39. Recompiled. 


Recompilations. — Former 36-2-39 NMSA 1978 has 
been recompiled as 39-2-2.1 NMSA 1978 pursuant to an 
order of the New Mexico compilation commission. 


36-2-40. Criminal offender's character evaluation. 


The provisions of the Criminal Offender Employment Act [28-2-1 through 28-2-6 NMSA 1978] 
shall govern any consideration of criminal records required or permitted by Sections 36-2-1 
through 36-2- 40 NMSA 1978. 


History: 1953 Comp., § 18-1-38, enacted by Laws 
1974, ch. 78, § 7. 


Immigration and Nationality Law Practice 
Sec. : Sec. ; , 
36-3-1. Short'title. ' 36-3-6. Authority of the attorney general. 
36-3-2. Purpose. 36-3-7, Filing; process, 
36-3-3. Definitions. 36-3-8. Unlawful acts. 
36-3-4. Representation. 36-3-9, Original documents of the client. 10 
36-3-5. Unauthorized practice of law prohibited, 36-3-10, Violation is a misdemeanor. 

594 


© 2022 State.of New Mexico. New Mexico Compilation Commission. All rights reserved. 


36-3-1 IMMIGRATION AND NATIONALITY LAW PRACTICE 36-3-4 


36-3-1. Short title. 


This act [36-3-1 through 36-3-10 NMSA 1978] may be cited as the since na iO and Nationality 
Law Practice Act", 


History: Laws 1987, ch. 60, § 1. 


36-3-2. Purpose. 


The purpose of the Immigration and Nationality Law Practice Act is to prevent the unauthor- 
ized practice of law by nonlawyers who hold themselves out as immigration consultants rendering 
services in immigration, nationality or citizenship matters and who are outside pertinent federal 
regulations regulating the practice of immigration law. 


History: Laws 1987, ch. 60, § 2. 


36-3-3. Definitions. 


As used in the Immigration and Nationality Law Practice Act: 

A. "immigration consultant" means any person who renders services, including the completion 
of forms and applications, to a client where the services are related to the client's desire to deter- 
mine his legal status in an immigration or naturalization matter and who is beyond the scope of 
federal regulations regulating appearances and practice under the Immigration and Nationality 
Act of 1952, as amended. 

B. "immigration or naturalization matter" includes all matters implicating any law, action, 
filing or proceeding related to a person's immigration or citizenship status in the United States; 

C.. "original document" means any document of the United States government or any depart- 
ment or agency thereof, any foreign government, any state government or political subdivision 
thereof or any other document, including signed affidavits, that would demonstrate physical pres- 
ence by a person in the United States; and 

D. "unauthorized practice of law" occurs where any person gives legal advice of any kind or 
acts on behalf of a client in any legal matter without authorization under the Immigration and 
Nationality Law Practice Act. 


History: Laws 1987, ch. 60, § 3. Cross references. — For the federal Immigration and 
Nationality Act of 1952, see 8 U.S.C. §§ 1101 to 1503. 


36-3-4. Representation. 


A. A person desiring immigration and nationality services may be pS bl Sle by any of the 
following: 

(1) attorneys in the United States; as used in this An 'attorney" means any person 
who is a member in good standing of the bar of the highest court of any state, possession, territory, 
commonwealth or the district of Columbia and is not under any order of any court, suspending, 
enjoining, restraining, disbarring or otherwise restricting him in the practice of law; 

(2) a law student who is enrolled in the final year of an accredited law school or a law 
school graduate who is not yet admitted to the bar, provided that: 

(a) he is appearing on an individual case basis at the request of the person entitled to 
representation; or 

(b) his appearance is permitted by the official before whom he wishes to appear in- 
cluding an immigration judge, district immigration director, immigration officer-in-charge, re- 
gional immigration commissioner, the commissioner of immigration and naturalization or the im- 
migration board, which official, if in his opinion special circumstances warrant it, may require that 
a law student be accompanied by the supervising faculty member or attorney; 
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(3) any reputable individual of good moral character, provided that: 

(a) heis sj Sema on an individual case op jet at the ra of the person! entitled 
to representation; 

(b) he is appearing without direct: or indirect remuneration and files a written decla- 
ration to that effect; 

(c) he has a preexisting relationship or connection with the person entitled to repre- 
sentation including a relative, neighbor, clergyman, business associate or personal friend, provided 
that such requirement may be waived, as a matter of administrative discretion, in cases where 
adequate representation would not otherwise be available; and 

(d) | if appearing on behalf of a client, his appearance is permitted by the official before 
whom he wished to appear including an immigration judge, district immigration director, immi- 
gration officer-in-charge, regional immigration commissioner, the commissioner of immigration 
and naturalization or the immigration board; provided that such permission shall not be granted 
with respect to any individual who regularly engages in immigration and nationality prachee or 
preparation or holds himself out to the public as qualified to do so; 

(4) a person representing an organization accredited by the board of immigration appeals 
and who has been accredited by the immigration board; or 
(5) an accredited official in the United States of the government to which an alii owes 
allegiance, if the official appears solely in his official capacity and with the alien's consent, 
B. Except as set forth in this section, no other person or persons shall represent others in any 
case, nor prepare applications or forms or given [give] any legal advice. 


History: Laws 1987, ch. 60, § 4. 


36-3-5. Unauthorized practice of law prohibited. 


On or after the effective date of the Immigration and Nationality Law Practice Act; it shall be 
unlawful for any person to render for compensation any service constituting the unlawful practice 
of law or to otherwise violate any provision of the Immigration and Nationality Law Practice Act. - 


History: Laws, 1987, ch. 60, § 5, Compiler's notes. — The "effective date of the Im- 
migration and Nationality Law Practice Act" is June 19, 
1987, the effective date of Laws 1987, Chapter 60. 


36-3-6. Authority of the attorney general. 


A. Whenever the public interest so requires, the attorney general shall initiate appropriate 
proceedings to prevent violations of the Immigration and Nationality Law Practice Act. 

B. A person having an interest or right which is or may be adversely affected under the Im- 
migration and Nationality Law. Practice Act may initiate an action for private remedies in accor- 
dance with the procedures of Section 57-12-10 NMSA 1978. 


' History: Laws 1987, ch. 60, § 6. . 


36-3-7. Filing; process. 


Any information required to be filed by any subsection of the Immigration and Nationality Law 
Practice Act shall be a matter of public record:and shall be disclosed by the attorney general upon 
written request. ) 


: 


History: Laws 1987, ch. 60, §.7. 
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36-3-8. Unlawful acts. 


Any person who misrepresents the services he may provide in immigration or nationality mat- 
ters is in violation of the Immigration and Nationality Law Practice Act. 


History: Laws 1987, ch. 60, § 8. 


36-3-9. Original documents of the client. 


No person shall retain original documents of a client in his possession unless authorized by the 
client. 


History: Laws 1987, ch. 60, § 9. 


36-3-10. Violation is a misdemeanor. 


Violation of any provision in the Immigration and Nationality Law Practice Act constitutes a 
misdemeanor the penalty for which is as provided in Section 31-19-1 NMSA 1978. 


History: Laws 1987, ch. 60, § 10. 
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CHAPTER 37 


Limitation of Actions; Abatermont and feos een 7 


Art. 
1. Limitations of Actions, 37-1-1 to 37-1 


-30 
2. Abatement and Revivor;'37-2-1 to 37-2-17 


ARTICLE 1 


Limitations of Actions 


Sec. 

37-1-1. Generally. 

37-1-2. Judgments. 

37-1-3. Notes; written instruments; period of limitation; 
computation of period. 

37-1-4, Accounts and unwritten contracts; injuries to 


property; conversion; fraud; unspecified ac- 
tions, 
. Actions for wage and hour violations, 
. Accrual of cause of action on open accounts. 
. Accrual of. cause of actions for fraud or mistake, 
injuries or conversion of property. 
. Actions against sureties on fiduciary bonds; inju- 
ries to person or reputation. 
.__ .Effect of absence from state or concealment. of 
debtor, 
. Minors; incapacitated persons, 
“Effect of death. 
. When commencement of action stayed or pre- 
vented, 
.. When action deemed commenced. 
.. When second suit deemed continuation of first 
. action, 
. Setoffs or counterclaims not barred; defendant 
not.to receive excess, 
. Revival of causes of action. 


37-1-1. * [Generally. 


Sec. 

37-1-17. Other statutes prescribing limitations unaf- 
fected. ervaiis 

37-1-18. Limitations not, to run against trust actions 

; fraudulently concealed. 
37-1-19, Applicability of limitations. 
37-1-20, No sale upon mortgages, etc., when. action 
,, barred. 

37-1-21. Repealed. 

37-1-22. Title in fee simple by adverse possession; action 
after ten years. barred; definition; payment 
of taxes. 

37-1-23. Contractual liability; statute of limitations, 

87-1-24. Suits against municipalities or their officers, 

37-1-25, Suit, etc., on municipal and other local govern- 
mental bonds or coupons. 

37-1-26. Questioning of privilege or franchise granted by 
municipal corporation. 

37-1-27. Construction projects; limitation on actions for 
defective or unsafe conditions. 

37-1-28. Real. estate; limitation on actions for.defects of 
title. 

37-1-29, Limitation [on parent-child relationship deter- 
mination]. 

37-1-30. Action for damages due to childhood sexual 


abuse; limitation on actions, 


The following suits or actions may be bitought within the time nveinatter limited, respectively, 
after their causes accrue, and not afterwards, except when otherwise specially provided. 


History: Laws 1880, ch. 5, § 1; C.L. 1884, § 1860; C.L. 
1897, § 2913; Code 1915, § 3346; C.S. 1929, § 83-101; 
1941 Comp., § 27-101; 1953 Comp,, § 23-1-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For provision barring sale under 
mortgage or deed of trust where action on underlying in- 
debtedness barred, see 37-1-20 NMSA 1978. 

For limitations applicable to tax assessments, and col- 
lection of same, see 7-1-18, 7-1-19 NMSA 1978. 

For limitation on action to enforce tax lien, see 7-1-39 
NMSA 1978. 

For limitations to challenge sale of real property for de- 
linquent taxes, see 7-38-70 NMSA 1978. 

For limitation on actions for collection of PeOpUrry taxes, 
see 7-38-81 NMSA 1978. 

For limitations applicable to criminal prusectitionss see 
30-1-9, 30-1-10 NMSA 1978. 
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For fiiita Hen of action to enforce mechanic's lien, see 
48- 2- 10 NMSA 1978. : 


ANN OTATION Ss 


Nature of the right sued upon. — The nature of the 
right sued upon, not the form of action or relief demanded, 
determines the applicability of the statute of limitations, 
Rito Cebolla Investment, Ltd. v. Golden West Land Corp., 
1980-NMCA-028, 94 N.M. 121, 607 P.2d 659. 

Choice of law. — Statutes of limitation are procedural 
and the law of the forum governs matters of procedure 
and New. Mexico statutes of limitation apply even if the 
claim is governed by another state's substantive law. Nez 
v. Forney, 1989-NMSC-074, 109 N.M, 161, 783 P.2d 471. 

Multiple causes of action. — Where a suit invokes 
several causes of action, each are subject to a district stat- 
ute of limitations and district accrual periods should ap- 
ply as to each cause of action, even if the causes of action 
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are derived from a single event. Tiberi v. CIGNA Corp., 89 


F.3d 1423 (10th Cir. 1996). 

Law favors right of action rather than right of 
limitation, since limitation is procedural, not substantive 
in nature,‘and merely bars the remedy by which one party 
seeks to enforce his substantive rights; fault of defendant 
and injustice to plaintiff are other reasons to favor action 
and should be the guidelines of public policy. Gaston v. 
Hartzell, 1976-NMCA-041, 89 N.M. 217, 549 P.2d 632. 

Public policy against stale litigation. — The stat- 
utes of limitation announce a public policy that it is better 
for the public that some rights be lost than that stale liti- 
gation be permitted, and when the limitation of the liabil- 
ity fixed by the statute is doubtful or debatable, it should 
be so construed as not to contravene that policy. Gaston 
v. Hartzell, 1976-NMCA-041, 89 N.M. 217, 549 P.2d 632. 

Stale litigation involves plaintiff who is himself 
at fault; it does not arise when a defendant is at fault. 
Gaston v. Hartzell, 1976-NMCA-041, 89 N.M. 217, 549 
P.2d 632. 

Accrual from injury, not wrongful act. — A cause 
of action accrues, for the purpose of the statutes of limi- 
tations, from the injury rather than the wrongful act. 
Zamora v. Prematic’ Serv, Corp., 9386 F.2d 1121 (10th Cir. 
1991). 

Question for court. — Where the facts are not dis- 
puted, the question of whether a case is within the bar 
of the statute of limitations is one of law for the court. 
Mantz v. Follingstad, 1972-NMCA-164, 84 N.M. 473, 505 
P.2d 68, overruled on other grounds by Peralta v. Martinez, 
1977-NMCA-040, 90 N.M. 391, 564 P.2d 194. 

Applicability of limitations to suit brought by 
state. — If an action, although brought in the name of a 
body corporate or politic, is in reality for the state which 
is the real party in interest and the nominal plaintiff has 
no real interest in the litigation, then the statute of limi- 
tations could not be pleaded against the sovereign; if the 
suit is brought in the name of the state, but it is only the 
nominal party Of record and its name is used to enforce a 
right which enures solely to the benefit of the body cor- 
porate or politic, then the statute of limitations can be 
pleaded as a bar to the action. Board of Educ. v. Stand- 
hardt, 1969-NMSC-118, 80 N.M. 548, 458 P.2d 795. 

Statutes of limitation ordinarily do not run 
against the state. N.M. Dep't of Labor v, Valdez, 136 
Bankr. 874 (Bankr. D.N.M. 1992). 

Bodies corporate and politic. — The general stat- 
utes of limitations (as originally set out in Laws 1880, 
ch. 5, and now appearing as 37-1-1 to 37-1-19 NMSA 
1978), with few amendments are applicable in all actions 
brought by or against bodies corporate or politic except 
when otherwise expressly declared. Board of Educ. v. 
Standhardt, 1969-NMSC-118, 80 N.M. 548, 458 P.2d 795; 
Romero v, N.M. Health & Env't Dep't, 1988-NMSC-073, 
107 N.M. 516, 760 P.2d 1282. 

This section applies to proceedings in probate 
court. Bent v. Thompson, 138 U.S. 114, 11 S. Ct. 238, 
34 L, Ed, 902 (1891); Browning v., Estate of Browning, 
1886-NMSC-022, 3 N.M. (Gild.) 659, 9 P. 677. 

Limitations against trust beneficiary. — A statute 
of limitations does not run between a trustee and his ben- 
eficiary until there has been a repudiation of the construc- 
tive trust. Miller v. Miller, 1971-NMSC-104, 83 N.M. 230, 
490 P.2d 672. 

Generally the obligation of a trustee to account is not 
affected by limitations until a denial or repudiation of the 
trust, McCallister v. Farmers Dev, Co.,.1936-NMSC-006, 
40 N.M. 101, 55 P.2d 657. 

Action for accounting. — An action for an account- 
ing based on a letter from defendants allegedly creating 
an express trust in certain motel property in plaintiff's 
favor has been held to be subject to the limitations in this 
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statute, Fidel v. Fidel, 1975-NMSC-008, 87 N.M. 283, 532 
P.2d°579. 

Accrual of negligence action. — While the statute of 
limitations began to run when the cause of action accrued, 
there was no cause of action for negligence until there had 
been a resulting injury; hence, cause of action arising out 
of allegedly negligent failure to furnish liability coverage 
could only accrue when legal liability materialized, that 
is, when suit was filed. Spurlin v. Paul Brown Agency, Inc., 
1969-NMSO- 061, 80 N.M. 306, 454 P.2d 963. A ed 

Accrual of action for breach of indemnity con- 
tract. — Where a contract of indemnity contains a prom- 
ise to make specified payments, an immediate right of 
action accrues upon the failure of the indemnitor. to per- 
form, regardless of whether actual damages have been 
sustained, Zamora v. Prematic Serv. Corp., 936 F.2d 1121 
(10th Cir, 1991), 

Certificate of deposit. — The statute of limitations 
does not begin to run against a certificate of deposit un- 
til presentation and demand of payment. Allison v. First 
Nat'l Bank, 1973-NMCA-0838, 85 N.M. 283, 511 P.2d 769, 
rev'd on other grounds, 1973- NMSC- 089, 85 N.M. 511, 514 
P.2d 30. 

Mortgage sale. — Execution of power of sale in mort- 
gage is not barred by limitation barring suit or action on 
the debt or security. Baca v. Chavez, 1927-NMSC-014, 32 
N.M. 210, 252 P. 987. 

Statute not tolled. — There is no tolling of the six- 
year statute of limitations during the days in which the 
decedent's widow has preferential right to apply for ap- 
pointment as administratrix (now personal representive). 
In re Matson's Estate, 1946-NMSC-028, 50 N.M. 155, 173 
P.2d 484). 

Stay of discovery in class action proceedings does 
not toll the statutes of limitations with respect to claims 
of a party to the class action. Butler v. Deutsche Morgan 
Grenfell, Inc., 2006-NMCA-084, 140 N.M. 111, 140 P.3d 
532, cert. denied, 2006-NMCERT.007, 140 N. M. 279, 142 
P.3d 360. 

Equitable estoppel. — A party may be equitably es- 
topped from asserting a statute-of-limitations defense if. 
that party's conduct has caused the plaintiff to refrain 
from filing action until after the limitations period has ex- 
pired. In re Drummand, 1997-NMCA-094, 123 N.M. 727, 
945 P.2d 457. 

The rule of equitable tolling for putative class 
members during the pendency of a class certification de- 
cision in a class action does not toll the statutes of limita- 
tions with respect to the claims of a third-party plaintiff 
who. was a defendant in the class action where the class 
action complaint excluded the third-party plaintiff from 
the definition of the class and the third-party defendants 
of the third-party plaintiff's claims were not defendants 
in the underlying class action. Butler v. Deutsche Morgan 
Grenfell, Inc., 2006-NMCA-084, 140 N,M. 111, 140 P.3d 
532, cert. denied, 2006-NMCERT-007, 140 N,M..279, 142 
BR 3d 360. 

Discovery rule requires the plaintiff to respond 
to a motion to dismiss that is based on the grounds 
that the plaintiff's claim is,time barred, with factual al- 
legations that, if proven, would demonstrate that. if 
plaintiff had diligently investigated the problem, plain- 
tiff would have been unable to discover the facts under- 
lying the claim. Butler v. Deutsche Morgan Grenfell, Inc., 
2006-NMCA-084, 140 N.M. 111, 140 P.3d 582, cert. denied, 
2006-NMCERT-007, 140 N.M. 279, 142 P.3d 360. 

Discovery rule imposes a duty of inquiry into the 
causes of an injury when the plaintiff becomes aware of 
the injury and a duty to attempt to determine the identity 
of the wrongdoer. Butler v. Deutsche Morgan Grenfell, Inc., 
2006-NMCA-084, 140 N.M. 111, 140 P.3d 582, cert, denied, 
2006-NMCERT-007, 140 N.M. 279, 142 P.8d 360. 
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Extinguishment of ‘lien. — Lien created by stat- 
ute authorizing recordation of a transcript of the docket 
thereof is a right as distinguished from a remedy, and if 
the remedy of foreclosure of the judgment lien prayed for 
in a counterclaim is barred, the lien has been extinguished. 
Pugh v. Heating & Plumbing Fin. Corp., 1945-NMSC-031, 
49 N.M. 234, 161 P.2d 714. 

Nonclaim statute not a substitute. — The nonclaim 
statute does not replace the statute of limitations upon 
a person's death, and the holder of a note barred by the 
general statute cannot rely on the nonclaim statute which 
has not yet run. In re Matson's Estate, 1946-NMSC-028, 
50 N.M. 155, 173 P.2d 484. 

Overpayment on public lands, — The statute of lim- 
itation of actions has:no application to proceedings under 
Laws 1931, ch. 99 (19-7-59 to 19-7-63 NMSA 1978), and 
the commissioner of public lands should consider claims 
filed for refund of payments erroneously made on account 
of lease or sale of state lands regardless of time. 1931-32 
Op. Att'y Gen. No: 32-506. 

Law reviews. — For survey, "The Statute of Limita- 
tions in Medical rpms mira Actions," see 6 N.M. L. Rev. 
271 (1976). 

For article, "Selecting an Analogous State Limitations 
Statute in Reconstruction Civil Rights Claims: The Tenth 
Circuit's Resolution," see 15 N.M.L. Rev. 11 (1985). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur. 2d Limitation of Actions § 1 et seq. 
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Reasonableness of period allowed for existing causes of 
action by statute reducing period of limitation, 49 A.L.R. 
1263, 120 A.L.R. 758. 

Inclusion and exclusion of first and last day for pur- 
poses of statute of limitations, 20 A.L.R.2d 1249. 

Validity and applicability to existing causes of action 
not already barred of statute enlarging period of limita- 
tion, 79 A.L.R.2d 1080. 

Settlement negotiations as estopping reliance on stat- 
ute of limitations, 39 A.L.R.38d 127. 

Fraud, misrepresentation or deception as estopping re- 
liance on statute of limitations, 43 A.L.R.3d 429. 

Which statute of limitations applies to efforts to compel 
arbitration of a dispute, 77 A.L.R.4th 1071. 

What statute of limitations applies to state law action 
by public sector employee for breach of union's duty of fair 
representation, 12 A.L.R.5th 950. 

Extensions of time under § 108(a) of the Bankruptcy 
Code (11 USCS § 108(a)), 80 A.L.R. Fed. 374. 

Monetary remedies under § 23 of Consumer Product 
Safety Act (15 USCS § 2072), 87 A.L.R. Fed. 587. 

What statute of limitations applies to action to compel 
arbitration pursuant to § 301 of Labor Management Rela- 
tions Act (29 USCS § 185), 96 A.L.R. Fed. 378. 

Statute of limitations in civil actions for damages under 
the Racketeer Influence and Corrupt Organizations Act 
(RICO), 18 U.S.C.A. §§ 1961-1968, 156 A.L.R. Fed. 361. 

54 C.J.S. Limitations of Actions §§ 1 to 31 et seq. 


Actions founded upon a judgment of a court of the state may be brought within fourteen years 
from the date of the judgment and not afterward. Actions founded upon a judgment of a court of 
record of another state or territory of the United States, or of the federal courts, may be brought 
within the applicable period of limitation within that jurisdiction, not to exceed fourteen years 
from the date of the judgment, and not afterward. A judgment obtained through a common law 
action on a prior judgment or through any other means of revival of a prior judgment shall not be 
enforceable after fourteen years from the date of the original judgment upon which it is founded. 


History: Laws 1891, ch. 53, § 2; C.L. 1897, § 2914; 
Code 1915, § 3347; C.S. 1929, § 83-102; 1941 Comp., 
§ 27-102; 1953 Comp., § 23-1-2; Laws 1965, ch. 282, § 3; 
1988, ch. 259, § 1; 2021, ch. 81, § 11. 

Saving clauses. — Laws 1983, ch. 259, § 3, provided 
that nothing in the act shall be construed to revive a judg- 
ment for which the statute of limitation has expired under 
prior law. 

The 2021 amendment, effective July 1, 2021, limited 
enforceability of certain judgments; and added "A judg- 
ment obtained through a common law action on a prior 
judgment or through any other means of revival of a prior 
judgment shall not be enforceable after fourteen years from 
the date of the original judgment upon which it is founded". 


ANNOTATIONS 


Limitation not vested right. — A right, fully ma- 
tured under existing law, to defeat a debt by plea of the 
statute of limitations is neither a vested right nora prop- 
erty right, and may be taken away at, will by the legisla- 
ture. Orman v. Van Arsdell, 1904-NMSC-024, 12 N.M. 344, 
78 P, 48. 

Application to pre-1983 judgment, — This section 
allows a judgment creditor to bring an action to revive a 
judgment for a period of 14 years after its entry. Pursu- 
ant to 39-1-20 NMSA 1978, execution may issue at any 
time within seven years after the rendition or revival of 
the judgment. This includes judgments entered prior to 
the 1983 amendment of this section, which lengthened the 
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original seven-year revival period. Fischoff v. Tometich, 
1991-NMCA-144, 113 N.M. 271, 824 P.2d 1073. 

Statutes of limitation are procedural and not sub- 
stantive in nature and are governed by the law of the 
forum. Slade v. Slade, 19'770-NMSC-064, 81 N.M. 462, 468 
P.2d 627. 

Construed in pari materia. — This section and Rule 
1-058, N.M.R. Civ. P. (now Rule 1-058 NMRA), shall be 
read in pari materia. Navajo Dev. Corp. v. Ruidoso Land 
Sales Co., Inc., 1977-NMSC-094, 91 N.M. 142, 571 P.2d 
409. 

Judgment deemed rendered when entered of re- 
cord. — Within the contemplation of this section, a judg- 
ment is not completely and effectively rendered until it 
has been entered of record. Navajo Dev. Corp. v. Ruidoso 
Land Sales Co., Inc., 1977-NMSC-094, 91 N.M. 142, 571 
P.2d 409. 

Domesticated judgment. — When a judgment by 
a federal bankruptcy court is domesticated in a district 
court in New Mexico, that court has jurisdiction to ad- 
dress and resolve issues concerning the judgment, in- 
cluding revival thereof; however, the district court lacks 
jurisdiction if the judgment has not been properly domes- 
ticated pursuant to the Foreign Judgment Act, Section 39- 
4A-1 NMSA 1978 et. seq. Walter E. Heller W., Inc. v. Ditto, 
1998-NMCA-068, 125 N.M. 226, 959 P.2d 560, cert. denied, 
125 N.M. 147, 958 P.2d 105. 

Actions to domesticate a foreign judgment are 
governed by this section, and as such these actions must 
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be brought within the applicable period of limitation for 
foreign judgments, 14 years. Accordingly, a 1989 judg- 
ment on the domestication issue converted the. foreign 


judgment into a New Mexico judgment from which date. 
the applicablé state statutes of limitations commenced: 


running. Plaintiffs 1992 action for a charging. order 
based on the 1989 judgment satisfied the three alterna- 
tive state statutes of limitations (37-1-4, 89-1-20, 37-1-2 
NMSA 1978) and does not force a decision on the "correct" 
statute. Galef v. Buena Vista Dairy, 1994-NMCA-068, 117 
N.M, 701, 875 P.2d 1132. 

Full faith and credit for foreign judgments. — 
While forum states may apply their own statutes of limi- 
tations for the’ enforcement. of foreign judgments, they 
must treat foreign judgments that are revived in the ren- 
dering state in the same manner as the rendering state 
would treat the revived judgment. Schmierer v. The Tribal 
Trust, 2018-NMCA-058, cert. denied. 

Where plaintiff filed a petition seeking domestication 
and enforcement of a California state court judgment that 
she obtained in 1989 and revived in 1999, and where the 
district court held that New Mexico's fourteen-year stat- 
ute for enforcement of a judgment ran from the date of the 
California judgment in 1989 making the California judg- 
ment time-barred and not properly subject to domestica- 
tion, the district court erred in determining that the peti- 
tion was time-barred, because regardless of whether the 
revival of the California judgment renewed the effective- 
ness of the California judgment for an additional period or 
whether the revival created a new judgment, a renewed 
or revived foreign judgment is entitled to full faith and 
credit, Schmierer'v. The Tribal Trust, 2018-NMCA-058, 
cert. denied. 

Limitations of forum on foreign judgment. — The 
New Mexicostatutes of limitation are applicable to an 
action on a Kansas judgment for child support. Slade v, 
Slade, 1970-NMSC-064, 81 N.M. 462, 468 P.2d 627, 

Foreclosure of mortgage. — A decree of foreclosure 
of a mortgage is not such a judgment as becomes inopera- 
tive after seven years from its rendition, Crowell v. Kopp, 
1919-NMSC-065, 26 N.M. 146, 189 P. 652. 

Enforcing deficiency judgment. — In foreclosure 
proceedings there is both a decree of foreclosure and a 
common-law judgment. for the money, and where the right 
to enforce the latter is postponed until after sale, and 
then only for the deficiency, limitations run only from the 
date of the ascertainment of the deficiency, and execution 
therefor. Kerr v, Hardwick, 1923-NMSC-056, 28 N.M. 602, 
216 P, 503. 

Child support judgment. — A Kansas judgment 
for periodic child support payments is a judgment in in- 
stallments, each of which becomes vested when due: and 
unpaid,-and the statute of limitations begins to run on 
each installment at the moment it vests. Slade v, Slade, 
1970-NMSC-064, 81 N.M. 462, 468 P.2d 627. 

This section applies to an action to collect accrued 
and unpaid periodic child support installments man- 
dated in a New Mexico divorce decree. Britton v, Britton, 
1983-NMSC-084, 100 N.M. 424, 671 P.2d 1135. 

Support claim barred. — Where last of minor chil- 
dren for whom support money had been decreed reach the 
age of 21 years more than seven years before claim for fur- 
ther support money was filed against the father's estate, 
the claim was barred by limitations prior to the father's 
death. In re Coe's Estate, 1952-NMSC-078, 56 N.M. 578, 
247 P.2d 162. 

Claim against estate. — A judgment of allowance of 
a claim against an estate is not a complete and effective 
judgment until the order on the administrator to pay is 
obtained, and a procedure to obtain such an order is not 
an action on such a judgment under this statute. Gutier- 
rez v. Scholle, 1904-NMSC-022, 12 N.M. 328, 78 P, 50. | 
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' Accrued interest on judgment. — A:suit for inter- 

est: accrued on a judgment:is a suit on the judgment it- 
self and governed by the ‘general statute of limitations 
concerning judgments unless removed therefrom by 
some specific statute. Keeter v. Board of Cnty. Comm'rs, 
1960-NMSC-070, 67 .N.M. 201, 354 P.2d 135. 

Award of discovery sanctions. — Because the award 
of sanctions is not an action on the judgment, the court is 
not limited by the statutory bar of fourteen years and a 
party may be held accountable for an abuse of the discov- 
ery process under the court's inherent powers to impose 
sanctions at any time, subject: to constitutional limita- 
tions or equitable defenses. Gonzales v, Surgidev. Corp., 
1995-NMSC-047, 120 N.M. 151,899 P.2d 594: ++: 

Scire facias to revive a judgment is included in 
word "action" in this section. Browne v. Chavez, 181 US. 
68, 21 S. Ct. 514, 45. L. Ed. 752.(1901). 

Scire facias not maintainable after: running. of 
statute, — After a judgment is barred under the statute, 
a scire facias giving a new right of action and avoiding the 
statute cannot be maintained. Browne v. Chavez, 181 US. 
68, 21S. Ct. 614, 45 L. Ed. 752 (1901). 

Action on a judgment not time barred. — Where 
defendant entered into a stipulated judgment for approxi- 
mately $36,000 in July 1987, and where the 1987 judg- 
ment was eventually transferred to plaintiff, who filed 
suit on the 1987 judgment in June 2001, in which judg- 
ment was entered in plaintiff's favor in June» 2002, and 
where plaintiff filed suit on the 2002 judgment in 2009, in 
which judgment was entered in plaintiff's favor in Septem- 
ber 2009, and where plaintiff filed its "complaint on judg- 
ment" stating that it was the holder of a judgment against 
defendant and citing to the unpaid 2009 judgment, the 
district court erred in dismissing the 2016 lawsuit on the 
grounds that it was barred by this section, because New 
Mexico law permits judgment creditors, during the life of 
a judgment, to bring an action upon the judgment and ob- 
tain a new judgment upon which the limitations period 
will run again; plaintiff's 2016 lawsuit was an action on 
the 2009 judgment and therefore not barred under: this 
section. Cadle Co. Seavall, 2019-NMCA-062. ~ 

Judgment lien expires with judgment. — The pe- 
riod of limitation applicable to judgment liens is the seven 
years provided by this section, with the important quali- 
fication that the enforceability of the judgment. lien ex- 
pires with the judgment, upon which it is founded. Western 
States Collection Co. v. Shain,.1971-NMSC-102, 83 N.M. 
208, 490 P.2d 461. 

The lien created by the statute authorizing recordation 
of a transcript of the docket: thereof is a right as distin- 
guished from a remedy, and if the remedy of foreclosure of 
the judgment lien prayed for in a counterclaim is barred, 
the lien has been extinguished. Pugh v. Heating & Plumb- 
ing Fin. Corp,, 1945-NMSC-031, 49 N.M. 234, 161 P2d 714, 

The lien of a money, judgment does not continue after the 
judgment on which it is founded has become barred, though 
the statute which provides for creation of the lien is silent as 
to any limitation upon such lien. Pugh v. Heating & Plumb- 
ing Fin. Corp., 1945-NMSC-031, 49. N.M. 234, 161 P.2d 714. 

When a judgment can no longer be enforced by reason 
of this section, the judgment lien, subject perhaps to dis- 
placement as to priority of intervening liens or encum- 
brances, becomes unenforceable with it. Pugh v. Heating 
& Plumbing Fin. Corp., TOES NMSCY 031, 49 N.M. 234, 
161 P.2d 714: 

Judgment lien barred by limitations remains 
cloud upon title and a party is entitled to seek a decree 
to discharge such cloud: Pugh v, Heating & Plumbing Fin. 
Corp., 1945-NMSC-031, 49 N.M. 234, 161 P.2d 714. 

Appeal does not toll period for execution upon 
judgment. — Since an appeal does not postpone or sus- 
pend the operation of the statute of limitations from the 


© 2022 State.of New Mexico. New Mexico.Compilation Commission, All rights reserved. 


37-1-3 


date of entry of a final judgment, unless a supersedeas 
bond is posted or a stay of enforcement is ordered by the 
court, an appeal from a final judgment does not toll the 
period during which a judgment holder may execute upon 
the judgment. Farms v. Carlsbad Riverside Terrace Apts., 
Inc., 1984-NMCA-103, 102 N.M. 50, 690 P.2d 1044. 

Remarriage of parties tolls statute on divorce 
judgment. — The running of the statute on a former 
wife's action to enforce the judgment entered after her 
first divorce was tolled during the remarriage of the par- 
ties, the remarriage having been followed by a second di- 
vorce, Dolezal v. Blevins, 1987-NMCA-028, 105 N.M. 562, 
734 P.2d 802. 

Payment of extinguished lien not condition of 
quieting title. — Where a judgment lien has been for- 
feited through running of the statute of limitations, pay- 
ment of the judgment for which the lien on real estate is 
claimed will not be necessary as a condition of removing a 
cloud on the title caused by the record of the lien. Pugh v. 
Heating & Plumbing Fin. Corp., 1945-NMSC-031, 49 N.M. 
234, 161 P.2d 714. 

Cancellation of deed. — Where plaintiff sues to quiet 
title to land whose title was held void 15 years earlier, and 
defendant counterclaims that the deed is void, citing the 
previous court proceedings, this section does not apply 
because defendant's cause of action is not an action on a 
judgment, but to cancel a void deed. Gabaldon v. Westland 
Dev. Co., 485 F:2d 263 (10th Cir. 1973). 

Presence of codebtor bars tolling of statute. — 
Where one of two cojudgment debtors remains within the 
jurisdiction at all times, statute of limitations is not tolled 
though the other codebtor is absent from the jurisdiction 
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Heating & Plumbing Fin. Corp., 1945-NMSC-031, 49 N.M. 
234, 161 P.2d 714. 

Nonresidence as defense to action on foreign 
judgment. — In an action on a foreign judgment, where 
the answer pleads limitations, and the reply sets up non- 
residence as a defense, a judgment entered upon the the- 
ory that defendants had agreed to file an affidavit as to 
residence, and had failed to do so, was irregular, in that 
there is no statute or order of court requiring it. Northcutt 
v. King, 1917-NMSC-083, 23 N.M. 515, 169 P. 473. 

Priority of liens, — Where execution on a judgment 
was issued four times within a five-year period although 
order of revivor was subsequently obtained, the judgment 
lien did not become dormant; hence a purchaser at an 
execution sale less than seven years after judgment was 
entitled to priority over purchaser at special master's sale 
under judgment docketed subsequently. Otero v. Dietz, 
1934-NMSC-084, 39 N.M. 1, 37 P.2d 1110. 

Law reviews. — For annual survey of New Mexico law 
of civil procedure, 19 N.M.L. Rev. 627 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Judgments § 969 et seq. 

Death of judgment debtor as affecting running of stat- 
ute of limitations against judgment, 2 A.L.R. 1706. 

Suspension, or removal of bar, of statute of limitations 
as against judgment, 21 A.L.R. 1038, 166 A.L.R. 768. 

Inclusion and exclusion of first and last day for pur- 
poses of statute of limitations, 20 A.L.R.2d 1249, 

When does statute of limitations begin to run upon an 
action by subrogated insurer against third-party tort- 
feasor, 91 A.L.R.3d 844, 

50 C.J.S. Judgments §§ 854, 871. 


of the court for a portion of the seven-year period. Pugh v. 


37-1-3. Notes; written instruments; period of limitation; computation of 
period. 


A. Actions founded upon any bond, promissory note, bill of exchange or other contract in writ- 
ing shall be brought within six years. 

If the payee of any bond, promissory note, bill of exchange or other contract in writing enters 
into any contract or agreement in writing to defer the payment thereof, or contracts or agrees not 
to assert any claim against the payor or against the assets of the payor until the happening of 
some contingency, the time during the period from the execution of the contract or agreement and 
the happening of the contingency shall not be included in computing the six-year period of limita- 
tion provided in this subsection. 

B. Actions against any banking or financial organization subject to the provisions of the Uni- 
form Unclaimed Property Act (1995) [Chapter 7, Article 8A NMSA 1978] founded upon a bill of 


exchange shall be brought within ten years. 


C. Actions founded upon‘a traveler's check shall be brought within fifteen years. 


History: Laws 1880, ch. 5, § 3; C.L. 1884, § 1862; 
C.L. 1897, § 2915; Code 1915, § 3348;.C.S. 1929, § 83- 
103; Laws 1939, ch. 89, § 1; 1941 Comp., § 27-103; 1953 
Comp., § 23-1-3; Laws 1975, ch. 70, § 1; 2015, ch. 91, § 1. 

Cross references. — For Public Securities Limitation 
of Action Act, see 6-14-4 NMSA 1978. 

For statute of limitations in contracts for sale, see 55-2- 
725 NMSA 1978. 

The 2015 amendment, effective June 19, 2015, re- 
moved the reference to "courts not of record" from the 
statute providing for limitations on actions based on cer- 
tain private instruments; in the catchline, after "instru- 
ments", deleted "judgments of courts not of record"; in 
Subsection A, deleted "Those" and added "Actions", after 
the first occurrence of "contract in writing", deleted "or 
upon any judgment of any court not of record" and added 


"shall be brought", after the second occurrence of "con- 
tract in writing", deleted "or upon any judgment of any 
court not of record", after "execution of", deleted "such" 
and added "the", after "happening of", deleted "such" and 
added "the", after "period of limitation", deleted "above", 
and after "provided", deleted "in this subsection"; in Sub- 
section B, deleted "Those" and added "Actions", after "Uni- 
form", deleted "Disposition of", after "Act", added "1995", 
and after "bill of exchange", added "shall be brought"; and 
in Subsection C, deleted "Those" and added "Actions", and 
after "traveler's check", added "shall be brought". 


ANNOTATIONS 


I.. GENERAL CONSIDERATION, 
II. APPLICABILITY. 
III. ACCRUAL OF CAUSE OF ACTION. 
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I, GENERAL CONSIDERATION. 


Statutes of limitations are procedural and law of 
forum governs matters of procedure. Sierra Life Ins. Co, 
v. First Nat'l Life Ins, Co., 1973-NMSC-079, 85 N.M. 409; 
512 P.2d 12465. 

Effect of dismissal without prejudice. — A dis- 
missal without prejudice operates to leave the parties as 
if no action had been brought at all. Following such dis- 
missal, the statute of limitations is deemed not to have 
been suspended during the period in which the suit was 
pending. King v. Lujan, 1982-NMSC-063, 98 N.M. 179, 646 
P.2d 1243, 

Filing of complaint tolls statute. — Filing of the 
complaint is commencement of the action which generally 
tolls the applicable statute of limitations, King v. Lujan, 
1982-NMSC-063, 98 N.M, 179, 646 P,2d 1243. 

Contract provisions control. — Provision of fire in- 
surance policy that no suit should be sustainable thereun- 
der unless commenced within 12 months next after loss 
prevailed over this section as to time when suit on policy 
must be commenced. Electric Gin,Co, v. Firemen's Fund 
Ins. Co,, 1985-NMSC-001, 39 N.M. 73, 39 P.2d 1024. 

Insurance policy provision, — Provisions in insur- 
ance policies which limit the period within which suit 
may be brought after damage occurs are valid and en- 
forceable if the time period is reasonable. A three-year 
limit is reasonable, even though the general limitations 
period for actions on a contract is six years. Willey v. 
United Mercantile Life Ins, Co., 1999- NMCA- 137, 128 
N.M, 98, 990 P.2d 211. 

Discount agreement. — An agreement, providing for 
scheduled discounts dependent upon future purchases 
whose dominant objective was to provide a discount 
schedule, if sales were made, is not a contract of sale. The 
limitation of this section controls rather than Section 55- 
2-725 NMSA 1978. Data Gen. Corp. v. Communications 
Diversified, Inc., 1986-NMSC-088, 105 N.M. 59, 728 P.2d 
469. 

Extension by guarantor. — Where contract of guar- 
anty appearing on note involved in foreclosure suit. pro- 
vided that, in consideration of extension of time of pay- 
ment of note, payment of note on demand at any time six 
years from stated date was guaranteed by the guarantor, 
such contract of guaranty extended time of payment six 
years, and suit by payee a few months after execution of 
contract of guaranty was not barred by limitation, Cullen- 
der v, Levers, 1934-NMSC-061, 38 N.M. 436, 34 P.2d 1089, 

Effect of verbal promise. — Verbal promise to pay 
an old debt in monthly installments in consideration for 
extension of time for paying balance due was not a new 
contract superseding original loan contracts and did not 
toll running of the statute of limitations. Petranovich v. 
Frkovich, 1945-NMSC-087, 49 N.M. 365, 164 P.2d 386. 

Written deferral of payments, — Where an agree- 


ment is written into promissory notes that payment is to 


be deferred for 60 days after demand, the period between 
their dates and demand is not to be counted in computing 
the six-year period of limitation. Schoonover v, Caudill, 
1959-NMSC-030, 65 N.M. 335, 337 P.2d 402. 

Effect of nonclaim statute. — The nonclaim statute 
is not a substitute for the general statute of limitations 
as to claims against a decedent's estate and the holder of 
a promissory note cannot rely on nonclaim statute where 
general statute had run but not the statute of nonclaim. 
In re Matson's Estate, 1946-NMSC-028, 50 N.M. 155, 173 
P.2d 484, 

Statute not tolled by performance. — A contract 
vendee's claim of title, where the vendee has fully per- 
formed and whether or not he or she is in possession, is 
not cut off by the running of a statute of limitations. Gar- 
cia v. Garcia, 1991-NMSC-023, 111 N.M. 581, 808 P.2d 31. 
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Statute not tolled by possession. — Possession of 
mortgaged land by mortgagee with consent of mortgagor 
does not toll the statute of limitations; the court will not, 
create an exception not provided by law. Buss v, Kemp 
Lumber Co., 1918-NMSC-005, 23 N.M. 567, 170 P. 54. 

Equitable estoppel as tolling statute. — The party 
asserting estoppel must’ sustain the burden: of showing 
not, only that he failed to, discover the cause: of action 
prior to the running of the statute of limitations; but also 
that he exercised due diligence and that. some affirma- 
tive act of fraudulent concealment frustrated discovery 
notwithstanding such diligence, The district court in this 
case abused its discretion in applying the doctrine of eq- 
uitable estoppel to toll the six-year statute of limitations 
on the breach of contract claim. The grounds upon which 
the plaintiffs based their claims were apparent to them 
many years prior to filing the 1982 complaint, and they. 
could have commenced the action within the statutory pe- 
riod. Continental Potash, Inc, v. Freeport-McMoran, Inc., 
1993-NMSC-039, 115 N.M. 690, 858 P.2d 66, cert. denied, 
510 U.S. 1116, 114 S. Ct. 1064, 127 L. Ed. 2d 388 (1994). 

In an action for breach,of contract, proof that the defen- 
dant intended. to deceive or delay the plaintiff or to dis- 
suade him from pursuing legal action was not required for 
the plaintiff to. claim equitable estoppel. Tiberi v. CIGNA 
Corp., 89-F.3d 1423 (10th Cir. 1996). 

In an action for breach of contract, the defendant's 
claim that it made no representations to the plaintiff upon 
which he could reasonably rely could not be used to pre- 
vent the application of equitable estoppel. Tiberi v. Cigna 
Corp., 89 F.3d,1423 (10th Cir, 1996). 

Nor pending administrator's _appointment. _ 
There is no tolling of the six-year statute.of limitations 
during the time period in which the decedent's widow has 
preferential right to apply for appointment as administra- 
tor, In re Matson's Estate,. 1946-NMSC-028, 50 N.M. 155, 
173 P.2d 484. : 

Extension letters satisfied tolling provisions. — In 
a foreclosure action, where defendant mortgagor (mort- 
gagor), a business corporation, executed a promissory 
note made payable to plaintiff trust (trust) and executed a 
mortgage on a parcel of land mortgagor owned in favor of 
the trust to secure the note, and where mortgagor failed 
to pay off the balance of the note before it matured and 
failed to pay the property taxes on the property result- 
ing in the attachment of a tax lien, and where the New 


Mexico department of taxation and revenue:sold the prop- 


erty at a public auction to defendant, Landau, and where 
the trust and mortgagor twice agreed in writing to extend 
the maturity date of the promissory note and mortgage to 


‘August 17, 2011 and October 25, 2012, respectively, and 


where in 2017,the trust filed a foreclosure action seek- 
ing to collect the remaining balance of the note and to 
foreclose on the mortgage, and where defendant Landau 
claimed that the trust was barred by;the statute of limita- 
tions from foreclosing on the mortgage, the district court 
did not err in holding that the extension letters tolled the 
six-year statute of limitations, because the letters ‘consti- 
tuted an agreement in writing to defer payment on the 
note and mortgage as provided for in Subsection A of this 
section. Reynolds Revocable Trust Agreement v, Landau, 
2020-NMCA-036. 

Defendants with foreign residence. — This section 
and 37-1-9 NMSA 1978 apply to defendants residing in 
another country at time of and since executing’ note sued 
on. Bunton‘ v. Abernathy, TOBT-NMSO? 084, 41 N.M. 684, 
73 P.2d 810. i 

Extinguishment of lien. — Lien created by the stat? 
ute authorizing the’ recordation of a transcript! of the 
docket thereof is a right as distinguished from a rem- 
edy, and if the remedy of foreclosure of the judgment lien 
prayed for in a counterclaim is barred, the lien has been 
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extinguished. Pugh v. Heating & Plumbing Fin. Corp.; 
1945-NMSC-031, 49 N.M. 234, 161-P.2d 714. 


II, APPLICABILITY. 


Unless a‘governmental entity directly contracts 
for a shorter time-to-sue provision with either the 
contractor.or the surety, a shorter time-to-sue provision 
contained. in a performance bond is unenforceable. City 
of Santa.Fe v. Travelers Cas. & Sur. Co>;:2010-NMSC-010, 
147 N.M. 699,228 P.3d 483. tet 

Enforceability of time-to-sue provisions in perfor- 
mance bond, — Where a municipality contracted witha 
contractor to repair a tank; the contract did not contain 
a time-to-sue provision; the contractor obtained: a perfor- 
mance bond. from the surety pursuant to Section:18-4-18 
NMSA 1978; the performance bond contained a two year 
time-to-sue: provision; the municipality declared the ‘con- 
tractor in, default and demanded performance from the 
surety;,and the municipality sued the surety: more than 
two years after the municipality declared the default, the 
two year time-to-sue provision in the performance bond 
was, unenforceable and the six year statute of limitation 
applied, City of Santa Fe v. Travelers Cas,.& Sur. Co.; 
2010-NMSC-010, 147, N:M. 699,228 P.3d 483. 

"Mortgage" is acontract in writing and it falls within 
the six-year statute, Griffith v. Humble, 1942-NMSC-006, 
46 N.M. 1138, 122 P.2d 134. 

Land purchase agreement. — Claim arising out of 
written agreement by defendant purchasers to pay an ad- 
ditional amount beyond the agreed purchase price for sale 
of land within one and one-half years, was barred where 
the action was brought 13 years after execution of the 
contract. Romero v. Sanchez, 1974-NMSC-013, 86 N.M..55, 
519 P.2d 291. 

Interest coupons. — An action to recover on inter: 
est coupons is an action on written instruments, and 
the six year, not. the four year, limitation applies, Coler 
v. Board of Cnty. Comm'rs, 1891-NMSC-024, 6 N.M. 88, 
27. P..619. 

City warrants. — It is not error for the court to en- 
ter judgment against plaintiff, after plea of limitations, 
on petition to fund city, warrants, where 10-year delay is 
not explained. Miller v. City of Socorro, 1898-NMSC-019, 
9 N.M. 416, 54 P, 756; Cross v. Board of Cnty. Comm'rs, 
1898-NMSC-018, 9 N.M. 410, 54 P. 880. 

Freight charges. —The limitations for transportation 
charges on freight moving intrastate in New, Mexico is 
that provided for written contracts, to wit, six years. 1955- 
56 Op. Att'y Gen. No. 56-6417. 

Section does not apply to action to recover on 
deficiency on motor vehicle installment contract. 
— Article 2 of the Uniform Commercial.Code governs an 
action to recover a deficiency after a default on a motor ve- 
hicle installment contract; thus, the statute of limitations 
is four years. First Nat'l Bank.v, Chase, 190A NMEGo10%; 
118 N.M. 783, 887.P.2d 1250, .., 

Failure to service debt. — Action for breach of con- 
tract, brought more than six years after defendant failed 
to bring certain foreclosure action, was barred ;where 
plaintiffs had.had previous notice of defendant's breach. 
First W. Sav. & Loan Ass'n \v. Home,Sav. & Loan Ass'n, 
1972-NMCA-083, 84 N.M. 72, 499 P.2d 694. 


Failure to pay wages. — In an action to exact, a pen- 


alty from an employer for failure to, pay wages, the time 
limitations of 50-4-4 NMSA 1978 control over this section. 
Spikes v. Mittry Constr. Co,, 295 F.2d 207.(10th Cir, 1961). 
Published offer of reward. — An offer by publication 
of reward for the discovery of the.parties concerned in a 
murder, while it becomes a contract by performance of the 
thing for which the reward was offered, was not a "writ- 
ten contract" within this section. Cunningham. v,, Fiske, 
1906-NMSC-005, 13 N.M. 331, 83 P. 789. / 
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County bonds. — The six-year statute of limitations 
did not apply to county bonds maturing in 1881, where 
taxes were levied for their payment, and the board of 
county commissioners. recognized the interest due.as a 
continuing liability before the six years could attach by 
authorizing a loan to meet it at maturity. Coler v. Board 
of Cnty. Comm'rs, 1891-NMSC-024, 6 N.M. 88, 27 P. 619. 

Six-year limitation period governs action on in- 
surance policy. — In an action brought on an insurance 
policy, the six-year limitation period of this section, per- 
taining to actions brought on a written contract, governs 
the action. Sandoval v. Valdez, 1978-NMCA-016, 91 N\M. 
705, 580 P.2d 131, cert. denied, 91 N:M. 610,577 P.2d 1256 
(specially concurring opinion). 

Claim for breach of contract to procure insur- 
ance. — Where there was no written contract to procure 
insurance between surplus lines broker and: businessman, 
claim for breach of contract to procure insurance was gov- 
erned by the four-year statute of limitations for unwritten 
contracts, and the statute of limitations for claims based 
upon written contracts does not apply to this claim, Nance 
v. Ld. Dolloff Assoes., Inc., 2006-NMCA-012, 138 N.M. 851, 
126 P.3d 1215., 

Because a binder is a contract of insurance and not a 
contract for insurance, even if there is a binder, and thus 
a written contract, it isnot a written contract upon which 
can be based .a.claim for breach of contract. Nance v. Lid. 
Dolloff Assocs.; Inc,,;2006-NMCA-012, 138 N.M,. Bb; 126 
P.3d 1215, 

Where uninsured motorist clause in policy, — An 
insurer under.an uninsured motorist clause in a policy is 
governed by the contract statute of limitations in this sec- 
tion. To allow an insurer to lessen the period of time to 
bring an action on an-insurance policy from six years to 
one year by means of a contract provision would thwart 
the purpose of the insured motorist statute. Sandoval v, 
Valdez, 1978-NMCA-016, 91 N.M. 705, 580 P,2d 131, cert, 
denied,-91 N.M.610, 577 P.2d 1256 (specially concurring 
opinion) Ellis v. Cigna Prop. & Cas. Cos,, 1999-NMSC-034, 
128 N.M. 54, 989 P.2d 429;. 

Subrogated insurer action against uninsured mo- 
torist. — Since an insured has a six year-limitation. pe- 
riod for suit against the insurance carrier under an unin- 
sured motorist claim, the subrogated insurance carrier is 
bound by the same limitation period as the insured would 
be if the insured were bringing suit against the uninsured 
motorist. Liberty Mut. Ins. Co. v. Warren, 1995-NMCA-009, 
119 N.M..429, 891 P.2d 570, 


Ill, ACCRUAL OF CAUSE OF ACTION: 


A cause of action for a 
breach of contract. accrues at the time of the breach. Jef- 
fers v. Butler, 762 F. Supp. 3808 (D.N.M. 1990), aff'd, 931. 
F.2d 62 (10th Cir, 1991), 

Accrual at time of breach. — Where the parties were 
in. negotiations over the value of an underinsured motor- 
ist claim, in compliance with the insurance contract, dur- 
ing the six-year limitations period for bringing contract. 
actions, as. long as negotiations in compliance with the 
insurance contract were ongoing, there was no breach. of 
contract and the six-year limitations period did not be- 
gin to run on the breach of contract claim. Brooks v. State 
Farm Ins. Co., 2007-NMCA-038, 141 N.M. 522, 154 P.3d 
697, 2 

Accrual from injury, not wrongful act. — A cause 
of action accrues, for the purpose of the statutes of limi- 
tations, from the injury rather than the wrongful act. 
Zamora v. Prematic Serv. Corp., 936 F.2d 1121 (10th Cir. 
1991). 

Cashier's check, — Statute of limitations on cashier's 
check begins running on date issued not on the date 


: 
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checks were presented for payment. First Nat'l Bank v. 
Allison, 1973-NMSC-089, 85 N.M. 511, 514 P.2d 30. 

Note payable on demand starts statute running 
from its date. Schoonover v. Caudill, 1959-NMSC- rage 
65 N.M, 835, 337 P.2d 402. 

Promissory note. — The statute of limitations com- 
mences to run against a cause of action on a note upon 
default in payment of interest, where the note provides 
that upon default in interest the principal sum becomes 
due and <collectible. Heisel v. York, 1942-NMSC-009, 
46 N.M. 210, 125 P.2d 717; Buss v. Kemp Lumber Co., 
1918-NMSC-005, 23 N.M. 567,170 P. 54. 

Under contract obligations payable by install- 
ments, the statute begins to run only with respect to each 
installment when due. The statute begins to run with re- 
spect to the whole indebtedness only from the date of an 
exercise of the option to declare the whole indebtedness 
due. Welty v. Western Bank, 1987-NMSC-066, 106 N.M. 
126, 740 P.2d 120. 

When exercising an option in an installment 
contract to declare the whole indebtedness due. — 
Where plaintiff bank, in February 2016, brought a second 
foreclosure action against homeowners who defaulted on 
a mortgage loan in October 2008, following dismissal of its 
first foreclosure action, which was filed in October 2009 
and where bank exercised an option under the note to 
accelerate and declare immediately payable and due the 
full amount of the principal and all interest still owed un- 
der the note, and where homeowners filed for bankruptcy 
three times between 2011 and 2012, the third of which 
resulted in a ‘discharge order, the district court erred in 
dismissing bank's entire foreclosure claim as barred by 
the six-year statute of limitations, because in the context 
of an installment contract, like the note'in this case, the 
statute would have begun to run with respect to the whole 
indebtedness only from the date of an exercise of the op- 
tion to declare the whole indebtedness due, and pursuant 
to 37-1-12 NMSA’ 1978, the statute of limitations for its 
claim for the accelerated balance as of October 2009 was 
tolled during the periods in which homeowners’ three 
bankruptcies were pending in federal bankruptcy court 
as a result of automatic stays. LSF9 Master Particae ey 
Trust v. Sanchez, 2019-NMCA-055. 

Contract of indemnity. — Where a contract of indem- 
nity contains a promise to make specified payments, an 
immediate right of action accrues upon the failure of the 
indemnitor to perform, regardless of whether actual dam- 
ages have been sustained. Zamora v. Prematic Serv, Corp., 
936 F.2d 1121 (10th Cir. 1991). 

Certificates of deposit. — The statute of limitations 
does not begin to run against a certificate of deposit, un- 
til it has been presented to the bank with a demand of 
payment and a refusal. Bank of Commerce v. Harrison, 
1901-NMSC-014, 11 N.M. 50, 66 P. 460. 

The statute of limitations begins to run against the de- 
positor of certificate of deposit at the time when demand 
for payment is made. Luna v. Montoya, 1919-NMSC-054, 
25 N.M. 4380, 184 P. 533). 

Guaranty contract. — Statute of limitations does not 
ran against a guarantor until default of his principal. Cul- 
lender v. Levers, 1934-NMSC-061, 38 N.M. 436, 34 P.2d 1089. 

County warrants. — Where a county has issued a 
warrant for feeding prisoners, drawn upon the treasurer, 
and one year later the holder presented it to the commis- 
sioners to exchange for bonds, and it was endorsed "pre- 
sented but not refunded," and signed by the clerk, this is 
not a presentment for and refusal of payment; the holder 
of the warrant may not then claim that the right of action 
has not accrued until suit is begun nine years after the 
drawing of the warrant. Cross v. Board of Cnty. Comm' Ts, 
1898-NMSC-018, 9 N.M. 410, 54 P. 880. 

Accounting under trust. — Any cause of action un- 
der a letter allegedly creating an express trust in certain 
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motel property in favor of plaintiff arose at the time of 
the sale or sales of the property, and at that time, if not 
before, any right plaintiff might have had to an account- 
ing came into existence; since there was no evidence of 
fraudulent concealment by defendants, the six-year stat- 
ute of limitations barred plaintiff's action. Fidel v. Fidel, 
1975-NMSC-008, 87 N.M. 283, 532 P.2d 579. 

Reformation of deeds. — Where two brothers oper- 
ated a farm as partners, but property purchased in 1950 
and 1957 was recorded:in only one:brother's name, the 
limitations period to reform the deeds did not begih to run 
until the: brother in whose name the property was held 
repudiated the partnership agreement. Bassett v. Bassett; 
1990-NMSC-070, 110 N.M. 559, 798 P.2d 160. 

Broker's commission. — Where contract for payment 
of real estate broker's commission was entered into more 
than six years before filing of suit, but commission, if any, 
would not become due until title to the.acreage was ob- 
tained by defendant, time elapsing between the making 
of the contract and the happening of the condition when 
performance became’ due was not to be counted. pire v. 
Gourley, 1961-NMSC-026, 68 N.M. 162, 359 P.2d 942. 

Suspension during period where no action pos- 
sible. — A real estate contract provided that; should the 
purchaser continue in default for 30 days after written de- 
mand for payment, the seller could terminate the contract. 
Since no action on the contract was possible until 30 days 
after a notice of default, the statute of limitations was sus- 
pended for 30 days following the notice. Welty v. Western 
Bank, 1987-NMSC-066, 106 N.M. 126, 740 P.2d 120. 

Demand guaranty. — The statute of limitations on 
a demand guaranty begins to run when demand is made 
upon the guarantor. Western Bank v, Franklin Dev. Corp., 
1991-NMSC-009, 111 N.M. 259, 804 P.2d 1078. 

Uninsured motorist coverage. — The limitations 
period on the claim of an insured against his: uninsured 
motorist carrier for injuries sustained while occupying an 
automobile not owned by him does not begin to run until 
his claim against the automobile's insurer is finally adju- 
dicated. Ellis v. Cigna Prop. & Cas, Cos,, 1999-NMSC-034, 
128 N.M. 54, 989 P.2d 429. 

Written account. — If a written contract is an ac- 
count, the four-year limitation of 37-1-4 NMSA 1978 
applies; hence, despite written agreements by hospital 
patients to be responsible for payment of their accounts, 
these accounts would still be subject to a four-year limita- 
tion. 1969-70 Op. Att'y Gen. No. 70-25. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J, 303 (1961), 

For comment, "Commercial Law - Uniform Commercial 
Code - Sale of Goods," 8 Nat. Resources J, 176 (1968). 

For comment, "Negotiable Instruments - A Cause of Ac- 
tion on a Cashier's Check Accrues from the Date of Teetr- 
ance," see 4 N.M.L. Rev. 253 (1974). 

For annual survey of New Mexico law relating to civil 
procedure, see 12 N.M.L. Rev. 97 (1982). 

For annual survey of commercial law in New Mexico, 
see 18 N.M.L. Rev. 313 (1988). 

For annual survey of New Mexico law of civil procedure, 
19 N.M.L. Rev. 627 (1990). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 12 Am. 
Jur. 2d Bills and Notes §§ 1035 to 1056; 51 Am, Jur, 2d 
Limitations of Actions §§ 92 to 99, 126 to 184. 

When statute of limitations begins to run in favor of 
drawer of check, 4 A.L.R. 881. 

Statute of limitations as applied to certificate of deposit, 
23 A.L.R. 7, 128 A.L.R. 157. 

Availability of statute, and time whet it begins to run, 
where one assumes and agrees to pay another's debt, 31 
A.L.R. 1056, 

Acceleration provision in note or mortgage as affecting 
the running’ of the statute of limitations, 34 A.L.R. 897, 
161 A.L.R. 1211. 
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Action by or in behalf of creditors of a corporation on 
unpaid stock or subscription, 35 A.L.R. 832. 

When statute of limitations begins to run against action 
to recover interest, 36 A.L.R. 1085. 

Purchase subject to mortgage as removing or interrupt- 
ing defense of statute of limitations as against mortgage, 
48 A.L.R. 1320. 

Grantee's assumption of mortgage indebtedness by 
deed as simple contract or specialty within statute of limi- 
tations, 51 A.L.R. 981. 

When statute of limitations begins to run against war- 
rant of municipal or quasi-municipal corporation, 56 
A.L.R, 830. 

Posting of notice or other steps preliminary to nonju- 
dicial foreclosure of mortgage as tolling statute of limi- 
tations as against grantee of mortgaged premises, 122 
A.L.R. 938. 

Statute of limitations as affecting suit to enforce mort- 
gage or lien securing debt payable in installments, 153 
A.L.R. 785. 

When statute of limitations begins to run against ac- 
tion on written contract which comtemplates on actual 
demand, 159 A.L.R. 1021. ” 

Acceleration provision as affecting running of limita- 
tions, 161 A.L.R. 1211. 

Contract in writing within statute of limitations, what 
constitutes, 3 A.L.R.2d 809. 

What period of limitations governs in an action against 
a public officer and a surety on his official bond, 18 
A.L.R.2d 1176. 

Action by passenger against carrier for personal inju- 
ries as based on contract or on tort, with respect to appli- 
cation of statutes of limitations, 20 A.L.R.2d 381. 

Entry or indorsement by creditor on note, bond or other 
obligation as evidence of part payment which will toll the 
statute of limitations, 23 A.L.R.2d 1331. 

Estoppel to rely on statute of limitations, 24 A.L.R.2d 
1413. 
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When statute of limitations begins to run against note 
payable on demand, 71 A.L.R.2d 284. 

- Validity of contractual time period, shorter than statute 
of limitations, for bringing action, 6 A.L.R.3d 1197. 

When does statute of limitations begin to run upon an 
action by subrogated insurer against third-party tort- 
feasor, 91 A.L.R.3d 844. 

Statute of limitations as bar to arbitration under agree- 
ment, 94 A.L.R.3d 538. 

Limitation of action against insurer for breach of con- 
tract to defend, 96 A.L.R.3d 1193. 

Debtor's restrictive language accompanying part pay- 
ment as preventing interruption of statute of limitations, 
10 A.L.R.4th 932. 

Statutes of limitation: actions by purchasers or con- 
tractees against vendors or contractors involving defects 
in houses or other buildings caused by soil instability, 12 
A.L.R.4th 866. 

When statute of limitations commerces to run on au- 
tomobile no-fault insurance personal injury claim, 36 
A.L.R.4th 357, 

When statute of limitations commences to run on right 
of partnership accounting, 44 A.L.R.4th 678. 

When statute of limitations commences to run as to 
cause of action for wrongful discharge, 19 A.L.R.5th 439. 

Modern status of the application of "discovery rule" 
to postpone running of limitations against actions relat- 
ing to breach of building and construction contracts, 33 
A.L.R.5th 1. 

Insurer's waiver of defense of statute of limitations, 104 
A.L.R.5th 331, 

Limitations of actions applicable to action by trustees of 
employee benefit plan to enforce delinquent employer con- 
tributions under ERISA (29 USCS § 1132(a)), 90 A.L.R. 
Fed..374, 

17A C.J.S. Contracts § 531; 54 C.J.S. Limitations of Ac- 
tions §§ 56, 59, 63, 149 to 152. 
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Those founded upon accounts and unwritten contracts; those brought for injuries to property or 
for the conversion of personal property or for relief upon the ground of fraud, and all other actions 
not herein otherwise provided for and specified within four years. 


History: Laws 1880, ch. 5, § 4; C.L. 1884, § 1863; C.L. 
1897, § 2916; Code 1915, § 3349; C.S. 1929, § 83-104; 
1941 Comp., § 27-104; 1953 Comp., § 23-1-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references, — For limitation on action for dam- 
ages for injuries to person or reputation, see 37-1-8 NMSA 
1978. 

‘For limitations on wrongful death actions, see 41-2-2 
NMSA 1978. 

For limitations on actions to recover gambling losses, 
see 44-5-3 NMSA 1978. 

For limitations on enforcement of mechanics’ liens, see 
48-2-10 NMSA 1978. 

For limitations on actions to enforce liens on oil and gas 
wells and pipelines, sée 70-4-7 NMSA 1978. 
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I, GENERAL CONSIDERATION. 


Equitable tolling. — Equitable tolling doctrine does 

not apply where class actions against firm were alleged 
to have been initiated after limitations periods.governing 
investor's claims had run. Ballen v. Prudential Bache Sec., 
Inc., 23 F.3d 335 (10th Cir. 1994). 
_ Determination of fraudulent intent. — Where, in 
suit to cancel deed and settlement agreement entered into 
prior to divorce for lack of consideration, the only possible 
defense is the statute of limitations, or laches, to establish 
which the burden rested upon the defendant husband, 
trial. court should determine, first, whether husband at 
time of execution of the deed and the agreement held.a 
fraudulent intent not to perform on his part, and, second, 
when the wife first discovered this fraud. Primus v. Clark, 
1944-NMSC-030, 48 N.M. 240, 149 P.2d 535. 

Filing as conditional tolling of statute. — The fil- 
ing of the complaint one week before the asserted cause 
of action would be barred by this section did not toll that 
statute where service of process was not procured for over 
13 months, for although the act of filing a complaint usu- 
ally conditionally suspends the statute of limitations, New 
Mexico has recognized the need for good faith in the filing 
of actions and of due diligence in the issuance of process in 
order to toll the statute of limitations; defendant's failure 
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to issue process for over 18 months indicates a continued 
lack of reasonable diligence, an essential to the effective 
suspension of the statute of limitations. Murphy v. Citi- 
zens Bank, 244 F.2d 611 (10th Cir. 1957). 

Abandonment of suit not shown. — 
of a plaintiff subsequent toa timely filing of complaint 
may constitute an abandonment of the action, failure to 
procure service of summons for slightly more than 60 days 
after the expiration of the period of limitation does not 
in itself constitute lack of due diligence or show abandon- 
ment of the cause of action. Isaacks v. Jeffers, 144 F.2d 26 
(10th Cir.), cert: denied, 323 U,S..781, 65S. Ct. 270, 89 L. 
Ed. 624 (1944), 

Service timely. — Where complaint was filed before 
period of limitations had expired, though process was not 
actually served until slightly more than 60 days after ex- 
piration of four years from the accrual of the action, the 
action was timely brought and running of the statute was 
interrupted. Isaacks v. Jeffers, 144 F.2d 26 (10th Cir,), cert. 
denied, 323 U.S. 781,65 S, Ct. 270, 89 L. Ed. 624 (1944), 

Computing timeliness. — When appellant filed suit 
herein exactly four years from the date of decedent's 
death, his claim was timely filed within the four years re- 
quired by this section as under former 12-2-2 NMSA-1978 
(see now 12-2A-7 NMSA:1978) in computing time, the first 
day is excluded and the last included unless the last falls 
on Sunday, in which case, the time prescribed is extended 
to. include the whole of the following Monday. Skarda v. 
Skarda, 1975-NMSC-028, 87 N.M. 497, 536 P.2d 257, 

Laches, — The four elements necessary to establish 
laches are: (1) conduct of the defendant giving rise to a 
situation for which the plaintiff seeks a remedy; (2) delay 
by the plaintiff in asserting his rights, though he has no- 
tice or knowledge of the defendant's conduct and has had 


While waiibicts 
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the opportunity to institute suit; (3) lack of knowledge or _ 


notice on the defendant's part that the plaintiff would as- 
sert the right on which he bases his suit; and (4) injury or 
prejudice to the defendant should the plaintiff be accorded 
relief or the suit is not held to be barred. McCabe v. Hawk, 
1982-NMCA-039, 97.N.M. 622, 642 P.2d 608, cert. denied, 
98 N.M. 50, 644 P.2d 1039. 

Relation back of amendments to complaint. — 
Where original complaint, filed before running of the 
statute, and amendments thereof filed after the period 
had run, all centered around the same transaction, the 
handling of certain branded cattle, the only difference 
being that in the earlier pleadings plaintiff also sought 
an accounting from others than the defendant, the last 
amended complaint dated back to the filing of the original 
complaint so that the statute constituted no bar, Jsaacks v, 
Jeffers, 144 F.2d‘ 26 (10th Cir.), cert. denied, 823 U.S. 781, 
65 S. Ct. 270, 89 L, Ed. 624 (1944). 

Effect of verbal promise. — Verbal promise to pay 
an old debt in monthly installments in consideration for 
extension of time for paying balance due was not a new 
contract superseding original loan contract’ and did not 
toll running of the statute of limitations. Petranovich v. 
Frkovich, 1945-NMSC-087, 49 N.M. 365, 164 P.2d 386. 

Verbal promise to use'‘monthly rentals from garage and 
filling station until their sale to pay on loan contracts, 
and payment of balance from sale proceeds, was without 
consideration and invalid since it amounted to an exten- 


sion of time for repayment of loan as to which there was 


an existing obligation to pay. Petranovich v. Frkovich, 
1945-NMSC-037, 49 N.M. 365, 164 P.2d 386. 

-Extinguishment of lien. — Lien created by the stat- 
ute authorizing the recordation of a transcript of the 
docket thereof is a right as distinguished from a rem- 
edy, and if the remedy of foreclosure of the judgment lien 
prayed for in a counterclaim is barred, the lien has been 
extinguished. Pugh v. Heating & Plumbing Fin. Corp., 
pe ic 031, 49 'N.M. 234, 161 P.2d'714. 
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Foreign judgments later domesticated. — Actions 
to domesticate a foreign judgment are governed by 37-1-2 
NMSA 1978, and as such these actions musti be brought 
within the applicable period of limitation for foreign judg- 
ments. Accordingly, a 1989 judgment on the domestication 
issue converted the foreign judgment into a:New Mexico 
judgment from which date the applicable state statutes 
of limitations commenced running. Plaintiff's 1992 action 
for a charging order based on the 1989 judgment satisfied 
the three alternative state statutes of limitations (37-1- 
4, 39-1-20;37-1-2 NMSA 1978) and does not force a deci- 
sion on the "correct" statute. Galef v. Buena Vista Dairy, 
1994-NMCA-068, 117 N.M. 701, 875 P.2d 1132. 


IT]. APPLICABILITY. 
A. IN GENERAL. 


The four-year statute of limitations does not ap- 
ply to a division of undivided retirement benefits un- 
der Section 40-4-20 NMSA 1978. Gilmore v. Gilmore, 
2010-NMCA-013, 147 N.M. 625, 227 P.3d 115. j 

Trade Practices and Frauds Act. — The four-year 
statute of limitations applies to the private right of. ac- 
tion under the Trade Practices and Frauds Act, 59A-16-1 
NMSA 1978. Martinez v..Cornejo, 2009-NMCA-011, 146 
N.M, 223, 208 P.3d 443, cert. denied, 2009-NMCERT-001, 
145 N.M, 655, 203 P.3d 870, 

Statutes of limitations apply to both complaints 
and counterclaims, whether they be compulsory or 
permissive. Hartford v. Gibbons & Reed Co., 617 F.2d 567 
(10th Cir, 1980). 

Appointment of receiver did not revive a stale state 
law claim. FDIC v. Schuchmann, 319 F.8d 1247 (10th Cir, 
2003). 

Nature of right dispositive. — The nature of the 
right sued upon, and not the form of action or relief de- 
manded, determines the applicability of the statute of 
limitations. Taylor v. Lovelace Clinic, 1967-NMSC-2384, 78 
N.M. 460, 482 P.2d 816. 

Subrogated insurer's action against third-party 
tortfeasor. — When a workers’ compensation insurer 
settles with an injured worker, receives an assignment 
of his negligence cause of action to the extent of the pay- 
ment, and seeks reimbursement from a third party, the 
relevant statute of limitations is not this section (four- 
year period),,which governs unspecified actions, but § 37- 
1-8 (three-year period), which governs actions for personal 
injury, which begins to run on a subrogated insurer's ac- 
tion against a third-party tortfeasor at the same time that 
the statute of limitations would begin to run on an action 
by the insured, or his personal representative in the event 
of the death of the insured. American Gen, Fire & Cas, 
Co, v, J.T. Constr, Co,, 1987-NMCA-094, 106 N.M. 195,740 
P.2d 1179. : 

Tort of misappropriation of likeness, which occurs 
when someone appropriates to his own use or benefit. the 
name or likeness of another, is a property claim governed 
by this section. Benally v. Hundred Arrows Press, Inc., 614 
F, Supp. 969 (D.N.M. 1985), rev'd on. other grounds sub 
nom. Benally v. Amon Carter Museum of W. Art, 858 F.2d 
618 (10th Cir. 1988). 

"Account" defined. — A mutual, open, current ac- 
count of which the law takes cognizance in determining 
the rights and liabilities of debtor and creditor litigants 
in apparent qualification of the statute of limitations 
may be defined as an account usually and properly kept 
in writing, wherein are set down by express or implied 
agreement of the parties concerned a connected series of 
debit and credit entries of reciprocal charges and allow- 
ances. Gentry v. Gentry, 1955-NMSC- 055, 59 N.M. 395, 
285 P.2d 503. 
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Open account shown. — Where there is a record of 
a connected series of debit and credit entries and a con- 
tinuation of a related series, along with evidence that the 
amount claimed to be due by plaintiff and defendant's 
payments thereon were intended by the parties as the 
beginning of a connected or related series, there was a 
mutual open account, and the four-year limitation period 
commenced with the last entry thereon. Hunt Process Co. 
v. Anderson, 455 F.2d 700 (10th Cir. 1972). 

Loans not transformed to account. — The fact that 
defendant makes payments to plaintiff on loans works no 
change in the nature of plaintiff's rights or defendant's li- 
ability; it does not create an open current account between 
the parties. Gentry v. Gentry, 1955-NMSC-055, 59 N.M. 
395, 285 P.2d 503. 

"Other actions". — It was intended that actions on 
constructive trusts should be included within the all- 
inclusive words, "and all other actions not herein other- 
wise provided for and specified within four years," of this 
section. Reagan v. Brown, 1955-NMSC-064, 59 N.M. 423, 
285 P.2d 789. 

Prior to the 1988 eiettinent of 52-2- 14 NMSA 1978, 
there was no specific period of limitations for actions 
against the Subsequent Injury Fund contained in the 
Subsequent Injury Act (52-2-1 to 52-2-18 NMSA 1978), 
and an employer's claim for reimbursement from the fund 
was not sufficiently analogous to a claim for personal inju- 
ries so as to justify invocation of the statute of limitations 
(87-1-8 NMSA 1978) on this theory. Therefore, the four- 
year limitations period in 37-1-4 NMSA 1978 for "all other 
actions not... otherwise provided for and specified" was 
the applicable statute. Hernandez v, Levi Strauss, Inc., 
1988-NMCA-075, 107 N.M. 644, 763 P.2d 78 (Subsequent 
Injury Act repealed). 

Section has application to ordinary action based 
upon fraud, such as suits to rescind contracts brought 
about by false representations of the defendant; it has no 
application to suits in which the fraud charged is a collat- 
eral matter. Trujillo v. Padilla, 1968-NMSC-090, 79 N.M. 
245, 442 P.2d 203. 

No application to collateral fraud. — This section 
does not apply to suits wherein the fraud charged is col- 
lateral in nature, but applies only to the ordinary action 
based on fraud, such as suits to rescind contracts which 
are the result of false representations by the defendant. 
Lotspeich v. Dean, 1949-NMSC-054, 53 N.M. 488, 211 P.2d 
979. : 

Applicability to duress. — In‘an action to cancel a 
contract because of alleged duress, the same statute of 
limitations applies as controls in actions based on alleged 
fraud. Taylor v. Lovelace Clinic, 1967-NMSC-234, 78 N.M. 
460, 432 P.2d 816. 

Declaratory actions are governed by same limita- 
tions applicable to other forms of relief. Taylor v. Lovelace 
Clinic, 1967-NMSC-234, 78 N.M. 460, 432 P.2d 816, 

Action for establishing paternity. — Trial court's 
sua sponte application of this section in an action to estab- 
lish paternity was not error, despite the fact that the father 
never pled, presented evidence or argument, or requested 
a finding of fact dealing with this section, although the 
father did specifically present a statute of limitations de- 
fense by way of argument for the application of the prior 
Bastardy Statute, which was previously declared to be un- 
constitutional. Padilla v. Montano, 1998-NMCA-127, 116 
N.M. 398, 862 P.2d 1257. 

Applicability in federal court. — The law of New 
Mexico governs as to the time within which an action 
must be commenced when brought in federal court of that 
state, but the manner in which actions are commenced, 
when actions are deemed to have begun, the manner and 
method of serving process, all relate to procedure and are 
governed by the law of the forum. Isaacks v. Jeffers, 144 
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F.2d 26 (10th Cir.), cert. denied, 823 U.S, 781, 65S, Ct. 270, 
89 L. Ed. 624 (1944), 

Statute of limitations applicable to 42 U.S.C. § 
1983 actions. — An action under 42 U.S.C, § 1983 for ex- 
cessive use of force during an arrest is not governed by 
the limitations on actions contained in the Tort Claims 


Act but by the general statutory limitations on actions for 


personal injury, 37-1-8 NMSA 1978, or for miscellaneous 
claims, this section. Gunther v. Miller, 498 F. Supp. 882 
(D.N.M. 1980). 

Section 41-4-15 NMSA 1978 applicable to claims 
under 42 U.S.C. § 1983. — The two-year period under 
41-4-15 NMSA 1978 is the applicable limitation period 
to claims under the Federal Civil Rights Act, 42 U.S.C. § 
1983. DeVargas v. State ex rel. New Mexico Dep't of Cors., 
1981-NMCA-109, 97 N.M. 447, 640 P.2d 13827 (overruled 
by Newcomb v, Ingle, 827 F.2d 675 (10th Cir. 1987)). 

Application to claim against subsequent injury 
fund. — An employer's claim against the subsequent 
injury fund which accrued prior to the effective date of 
former 52-2-14 NMSA 1978, was governed by the four- 
year limitations period provided for in this section and 
not the two-year limitations period provided for in former 
52-2-14 NMSA 1978. Kennecott Copper. Corp. v. Chavez, 
1992-NMCA-005, 113 N.M. 504, 828 P.2d 416 (Subsequent 
Injury Act repealed). 

Suits to divide personalty. — The four-year statute 
of limitations of this section applies to suits to divide. per- 
sonal property brought under 40-4-20 NMSA 1978. Plaatje 
v, Plaatje, 1981-NMSC-040, 95 N.M. 789, 626 P.2d 1286. 

Receipt of payments for military retirement. — 
The statute of limitations applicable to the receipt of pay- 
ments for military retirement is a four-year statute, this 
section, and it runs from the date of each installment.of 
military retirement. Berry v. Meadows, 1986-NMCA-002, 
103 N.M. 761, 713 P.2d 1017, 

Deceit by attorney. — This section applied to a lntm 
against an attorney for deceit. Duncan v. Campbell, 
1997-NMCA-028, 123 N.M, 181, 936 P.2d 863, cert. denied, 
123 N.M. 168, 936 P.2d 337. 

Claim for breach of contract to procure insur- 
ance. — Where there was no written contract to procure 
insurance between surplus lines broker and businessman, 
claim for breach of contract to procure insurance was gov- 
erned by the four-year statute of limitations for unwritten 
contracts, and the statute of limitations for claims based 
upon written contracts does not apply to this claim. Nance 
v. LJ. Dolloff Assoes., Inc., 2006-NMCA-012, 138 N.M; 851, 
126 P.3d 1215. 

Claims for violations of statutes. — Claims founded 
on violations of statutes fall: within "other unspecified 
actions" under the four-year statute of limitations set 
forth in this section. Nance v. L.J. Dolloff Assocs., Inc., 
2006-NMCA-012, 138 N.M. 851, 126 P.3d 1215, 

Negligent misrepresentation. — Where claim of 
negligent misrepresentation arises from the common- 
law obligations among the parties, not from a contract, 
this claim cannot be viewed as being founded on a writ- 
ten contract, and it is governed either by the four-year 
statute of limitations in this section or by the three-year 
statute of limitations applicable to negligence actions 
in 37-1-8 NMSA 1978. Nance v. L.J. Dolloff Assocs., Inc., 
2006-NMCA-012, 138 N.M. 851, 126 P.3d 1215. 

Actual injury to limited partner. — Where plaintiff 
invested in a limited partnership based on accountant's 
advice, her cause of action for accountant malpractice 
based on the investment accrued when she received notice 
of Final Partnership Administrative Adjustment (FPAA) 
from the Internal Revenue Service; the FPAA is the func- 
tional equivalent of an individual IRS tax deficiency no- 
tice and constitutes actual.injury to a partner in a limited 
partnership. Wiste v. Neff & Co., 1998-NMCA-165, 126 
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N.M, 232, 967 P.2d 1172, cert. denied, 126 N.M. 534, 972 
P.2d 353. 


B. ACTIONS BY STATE OR PUBLIC BODY. 


Improper venue as negligence 
tion. — An original suit does not fail for negligence in 
its prosecution when it is filed in an improper venue. 
A’‘second suit filed in the proper venue is a continua- 
tion of the first action. AMICA Mut. Ins. Co, v. McRostie, 
2006-NMCA-046, 139 N.M. 486, 134 P.3d 773, cert. denied, 
2006-NMCERT-004, 139 N.M. 429; 134 P.3d°120. 

Statute of limitations does not run against the 
state. Board of Educ. v. Standhardt, 1969-NMSC-118, 80 
N.M. 5438, 458 P.2d 795. 

The state was not barred by the statute of limitations 
from intervening in a suit to compel compliance with 47- 
6-1 NMSA 1978 et seq. Even if the county, the original 
plaintiff, was barred by the limitations period, the ‘state's 
status as a "real party in interest" precluded dismissal of 
the suit. State ex rel. Stratton v. Alto Land & Cattle Co., 
1991-NMCA-146, 113 N.M. 276, 824 P.2d 1078. 

Statute may run against localities. — Statutes of 
limitations do not run against the state unless the statute 
expressly includes the state or does so by clear implica- 
tions, but will run against county and other political sub- 
divisions, including school districts, unless such may be 
deemed to be an arm of the state because of the'particular 
governmental functions or purposes involved. Board of 
Educ. v. Standhardt, 1969-NMSC-118, 80 wv M. 543, 458 
P.2d 795. 

Actions by municipal corporations. — The plea of 
the statute of limitations is no defense to actions by coun- 
ties or municipal corporations involving public rights, 
such as taxation, unless the statute expressly so provides, 
and our statute contains no such provision. Hagerman v. 
Territory, 1901-NMSC-020, 11 N.M. 156, 66 P. 526. 

Statute of limitations applies to actions by munici- 
palities to enforce municipal liens. Hurley v. Village of Ru- 
idoso, 2006-NMCA-041, 189 N.M. 306, 131P.3d 693. 

Special assessments. — The four-year statute of limi- 
tations applies and runs against special assessments for 
streét paving obligations, since such assessments are not 
levied for governmental purposes and are not "taxes," and 
actions to foreclose such improvement assessment liens 
are barred where for nearly six years there has been de- 
fault in payment of annual installments. Altman v. Kil- 
burn, 1941-NMSC-023, 45 N.M. 453, 116 P.2d 812. 

‘School board as real party in interest. — If a school 
district or board of education has the power or duty to con- 
tract, lease, issue bonds, sue and be sued and hold both 
real and personal property then it is a body corporate and 
politic, and where the obligation sued upon is one owed 
solely to the school district as administered by the board 
of education, it is the real party in interest and the statute 
of limitations may run against it. Board of Educ.v, Stand- 
hardt, 1969-NMSC-118, 80 N.M. 548; 458 P.2d 795. 

Statute does not run against directors of state in- 
sane asylum (now state hospital). Directors of Insane 
Asylum v. Boyd; 1932-NMSC-053, 37 N.M. 36, 17 P.2d 358, 


C, ACTIONS BARRED, 


Trusts founded on verbal agreements. — This 
limitation applies to equitable actions on trusts founded 
on verbal agreements or unwritten contracts when the 
defendant has not fraudulently concealed his cause 
of action, or the existence thereof. Patterson v. Hewitt, 
1901-NMSC-012, 11 N.M, 1, 66 P. 552, aff'd, 195 U.S. 309, 
25'S. Ct. 35, 49 t Ed, 214 (1904). 

Breach of warranty or products liability claim 
was barred by the four-year statute of limitation. Stand- 
hardt v. Flintkote Co,, 1973-NMSC-040, 84 N.M. 796, 508 
P.2d 1283, 


in prosecu- 
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Setting aside probated will. — Under.the laws of the 
territory of New Mexico, a judgment of a probate court in 
that territory admitting a will to probate could not be an- 
nulled by the same court in a proceeding instituted by an 
heir more than 20:years after the original judgment was 
rendered. and more than four years after the heir became 
of age. Bent v. Thompson, 138.U.S, 114, 11S, Ct. 238, 34 L. 
Ed. 902 (1891), 

Association membership. — Where plaintiff acquired 
whatever right he had to membership in cooperative asso- 
ciation no later than 1956 by his own testimony, at which 
time he was rejected, the four-year limitation period pro- 
vided in this section for the bringing of his suit to compel 
his acceptance to membership had expired long before the 
filing of his complaint in intervention, Moya v. Chilili Coop, 
Ass'n, Inc., 1974-NMSC-100, 87 N.M. 99, 529, P.2d: 1220, 
cert. denied, 421 U.S, 965, 95 S; Ct. 1954, 44,\L. Ed. 2d 452 
(1975). 

Legal malpractice: suit’ batved whee diaoneeeatile 
more than four years prior to filing of complaint, 
— Where the harm or damage from an alleged legal mal- 
practice in drafting and supervising the execution of a will 
arose at the time the testatrix died, although the cause of 
action did not accrue until the harm or,damage was ascer- 
tainable or discoverable, the executrix was in a position to 
ascertain or discover the harm or damage to her as a result 
of the alleged defect in the execution of the decedent's will 
each time she changed attorneys and also at the time the 
court set aside the order admitting the will to probate. So, 
if the executrix had a cause of action against her attorney, 
it was ascertainable or discoverable more than four years 
before she filed her complaint, the four-year statute of 
limitations had elapsed and the executrix's complaint was 
properly dismissed. Jaramillo v. Hood, 1979- NNEC: 068, 
93.N.M. 433, 601 P.2d 66. 

Where plaintiff knew all the facts edarBake his claim 
for legal malpractice more than four years. before filing 
suit; the claim was time barred under both this section 
and 37-1-8 NMSA 1978, Delta Automatic Sys.; Inc. v, Bing- 
ham, 1999-NMCA-029, 126 N.M. 717, 974 P.2d 1174, cert. 
denied, 126 N.M. 532, 972 P.2d 351. 

Malpractice action against accountant for failure 
to file corporate tax returns was barred under this 
section where the taxpayer hired a new accountant who 
told him more than four years before the action was com- 
menced that the returns in question had not been filed, 
regardless of the fact that the taxpayer did not receive an 
IRS notice of tax deficiency until later. Haas Enters., Inc. v. 
Davis, 2003-NMCA-143, 134 N.M. 675, 82 P.3d 42. 


D. ACTIONS NOT BARRED. 


Action to divide retirement benefits not barred. 
— Where plaintiff filed a divorce action against defen- 
dant in California in 1991; the California court granted 
plaintiff a default divorce in 1994; defendant retired and 
began receiving monthly retirement benefits in 2005; the 
California court issued a qualified domestic relations 
order awarding plaintiff a portion of defendant's retire- 
ment benefits in 2006; the California court set aside 
the qualified domestic relations order in 2006 for lack 
of personal jurisdiction; and plaintiff filed an action in 
New Mexico in 2007 for a division of the retirement ben- 
efits, plaintiff's right to sue accrued when the payment of 
each installment of retirement benefits became due and 
plaintiffs action was not barred by statute of limitation. 
Gilmore v. Gilmore, 2010-NMCA-013, 147 NM. 625, 227 
P.3d 115. 

Section does not. apply. to actions founded on 
written instruments. Coler v. Board of Cnty. qi rs, 
1891-NMSC-024, 6 N.M. 88, 27 P. 619. 

Section inapplicable to personal injuries, a 
Where the action in its effect is one for the recovery of 
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damages for personal injury, the statute of limitations for 
injuries to the person applies, even though the cause of ac- 
tion stated is ex contractu in its nature. prone v. — 
1962-NMSC-122, 70 N.M. 439,374 P.2d 497. 

Quiet title actions, — Plaintiffs! action, as peers to 
have title in property left by decedent quieted in them as 
against defendant creditors to whom, pursuant to compro- 
mise settlement, the administrator had executed deeds to 
the property, but who did not have possession thereof, was 
not barred by four-year statute of limitations, as bar of 
laches does not run in favor of one claiming real property, 
by.or through a void deed, who is not in possession, Em- 
blem.v, Emblem, 1953-NMSC-062, 57 N.M. 495, 260 P.2d 
693... 

Cause of action to elabliel interest in real etutte aul 
to quiet title in plaintiff was not barred by this section. 
Apodaca v. Hernandez,.1956-NMSC-095, 61 N.M. 449, 302 
P.2d 177. 

Defendant's claims to the realty were not barred ie the 
four-year statute of limitations where the trial court could 
properly determine that he possessed a: superior claim 
to that asserted by plaintiff. Tres Ladrones, Inc. v. Fitch, 
1999-NMCA-076, 127 N.M. 437, 982 P.2d.488, cert: denied, 
127 N.M. 391, 981 P.2d 1209, i 

Statute of limitations does not apply ra action for 
accounting and partition of real property. Martinez 
v. Martinez, 2004-NMCA-007, 135 N.M. 11,83 P.3d,298. 

Request for change in property tax schedule. — 
Because Section.7-38-78 NMSA 1978 does-not contain a 
time limit for filing the request for a change in the: prop- 
erty tax schedule, the general statute of limitations of four 
years pursuant.to this section applies. Fed, Express Corp. 
v. Abeyta, 2004-NMCA-011; 135 N.M. 37,84 P.3d 85, cert: 
granted, 2004-NMCERT-001, 135 N.M. 160, 85 P.38d 802, 

Action by remaindermen. — Where. remaindermen 
brought quiet title action against one to whom. the life 
tenant had conveyed a!"fee" and delivered quitclaim deed 
bearing the alleged forged signatures ofthe remaindermen, 
the four-year statute of limitations applicable to’ actions 
seeking relief against fraud is not applicable, Lotspeich v. 
Dean, 1949-NMSC-054, 53 N.M, 488, 211 P.2d 979, 

Suit for balance of purchase price. — Where evi- 
dence lent support to the clear implication that initial 
agreement as ‘to the times and amounts of payments on 
the purchase price had been changed, filing of suit after 
discovery of defendants' recording of quitclaim deed prior 
to full payment, in violation of this agreement, was timely. 
Romero.v, Sanchez, 1974-NMSC-018, 86.N.M: 55, Bld P.2d 
291, 

Section does not bar.suit to enforce cnoteicdien 
covenant or negative easement. brought within, 10-year 
period applicable under 37-1-22 NMSA 1978: Jinkins v. 
City of Jal, 1963-NMSC-198, 73 N.M. 173, 386 P.2d 599. 

Condemnation compensation. — This section was 
not applicable to action to recover compensation for con- 
demned land. State Hwy, Comm'n v. Ruidoso Tel, Ras 
1963-NMSC-150, 73 N.M. 487, 389 P.2d-606, 

Promise to devise. — Where plaintiff in a erisecasiion 
claims title to land because of repeated;promises of its 
owner to adopt plaintiff and leave her property to plaintiff 
at her death, such action is not barred by. limitation of 
four years after. ancestor's death, since the claim is not 
founded upon contract, and did not accrue at ancestor's 
death, Wooley v. Shell Petroleum Corp., 19385-NMSC-008, 
39. N.M, 256, 45 P.2d 927. 

Creditor's suit timely. — Where trial court found that 
transferee had accepted conveyance of title with fraudu- 
lent intent in order to assist debtor to defraud creditors, 
a creditor's suit which was brought within the statutory 
period of limitations was not barred by laches, where 
no change in property value or relationship of the par- 
ties had taken place. Consolidated Placers, Inc. v. Grant, 
1944-NMSC-040, 48 N.M. 340, 151, P.2d 48, 
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In absence of a change in relationship of the parties or 
value of the property a creditor's suit against the debtor's 
transferee seeking to set aside a conveyance as fraudu- 
lent commenced two years and eight months after the 
conveyance’ and two months: after debtor's death was 
not barred by laches. Consolidated Placers,: Inc. v. Grant, 
1944-NMSC-040, 48 N.M. 340,151 P.2d 48. 

Obstruction and appropriation of creek. — This 
section did not apply to a suit for'damages for obstruction 
of flow and ‘appropriation of waters of a creek: N.M. Prods. 
Co..v. N.M. Power: Co., 1937-NMSC-048, 42 N.M. 311, 77 
P.2d 634. 

Collateral fraud. — Sentiont did not apply to suit by 
former wife to set aside conveyance fraudulently procured 
by former-husband on grounds that she did not have com- 
petent. and independent legal counsel. Trujillo v. Padilla, 
1968-NMSC-090,.79 N.M.:245, 442 P.2d 203: 


“Tl. ACCRUAL OF CAUSE OF ACTION, 


Fraudulent issuance of stock certificates. — Where 
registered shareholders sold and transferred their certifi- 
cates of shares’ in the defendant corporation; the original 
certificates. were subsequently transferred to plaintiff in 
1989; the:intervening original certificate holders did not 
register the original. certificates:in their names; the reg- 
istered shareholders obtained replacement certificates for 
the shares in 1987; when plaintiff attempted to register 
the original certificates in plaintiffs name in 1990, the 
corporation: refused’ to register the original certificates; 
plaintiff did not inquire into the reason plaintiff was un- 
able-to register the certificates and took no action to com- 
pel the corporation to register the certificates; when plain- 
tiff attempted to register the original certificates again in 
2007, the corporation refused to register.the certificates; 
and when plaintiff discovered in 2007 that the corpora- 
tion had issued replacement certificates to the registered 
shareholders, plaintiff filed suit for fraud, plaintiff's claim 
accrued in 1990 bécause plaintiff's inability to register the 
certificates in 1990 constituted knowledge of facts that 
would have led a reasonable person: to undertake further 
investigation into the reasons underlying the impediment 
to registration-and to discover that the registered share- 
holders: had obtained replacement, certificates in 1987. 
Wilde v, Westland Dev. Co.,: Inc}; 2010-NMCA-085, 148 
N.M. 627, 241 P.3d 628. 

Where a registered shareholder sold and transferred 
the shareholder's original certificate of shares in the de- 
fendant corporation; the original certificate was subse- 
quently transferred to plaintiff\in 1989; the intervening 
original: certificate holders did. not register, the original 
certificate in their names; when plaintiff attempted to 
register the original certificatein plaintiffs name in 1990, 
the corporation refused.to register the certificate; in 1998, 
a descendant of the registered shareholder inquired about 
buying. the original certificate from plaintiff;.in 2004, the 
descendant filed..an\affidavit with, the corporation stat- 
ing that the descendant was. the successor of the estate 
of the registered shareholder and the corporation issued 
a replacement certificate,to the descendant;, plaintiff at- 
tempted to register the-original certificate; and in.2007, 
when plaintiff discovered that the corporation had issued 
a replacement certificate to the descendant, plaintiff filed 
suit for fraud; plaintiffs claim accrued in 2004. because 
the earliest that plaintiff could have become aware of 
the descendant's misconduct in requesting the replace- 
ment certificate was 2004. Wilde v. Westland Dev, Co., Inc., 
2010-NMCA-085, 148 N.M, 627, 241 P.3d 628. 

Professional malpractice. — In cases of malpractice 
where the professional's alleged negligence has caused 
the plaintiff to be liable to a third party, the plaintiff's 
claim accrues when. the. liability is.imposed. N.M. Pub, 
Schs. Ins, Auth. v. Gallagher & Co., 2008-NMSC-067, 145 
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N.M. 316, 198 P.8d 342, rev'g 2007-NMCA-142, 142 N.M. 
760, 170 P.3d 998. 

Where an insurance broker negligently refed insur- 
ance policies which resulted in the imposition of liability on 
a state agency that provided risk-related insurance cover- 
age to public schools, the state agency's malpractice claim 
against the insurance broker did not accrue until liability 
was imposed.on the state agency. N.M. Pub. Schs. Ins. Auth. 
v. Gallagher & Co,, 2008-NMSC-067, 145 N.M. 316, 198 P.3d 
342, rev'g 2007-NMCA-142; 142 N.M. 760, 170 P.3d 998. 

Legal malpractice claim was barred by four-year 
statute of limitations. — Where, in December of 2014, 
plaintiff filed a lawsuit on her own behalf, on behalf of 
her adult son, andon behalf of her two minor children, 
alleging legal malpractice, negligent misrepresenta- 
tion; fraud, breach of fiduciary duty, breach of contract, 
and conspiracy to commit fraud, against: defendant at- 
torneys and their law firms, seeking damages related to 
settlement agreements that administered the proceeds of 
two life insurance policies, plaintiffs claims were barred 
by the four-year statute of limitations where the record 
shows that plaintiff knew even before she entered into 
the settlement agreements in 2008 that there may have 
been serious errors in her attorneys’ work, that in 2007 
plaintiff sent an email to her attorney that she believed 
the life insurance proceeds were exempt from creditors, 
that she expressed to others that she had doubts about 
whether she was being properly represented, and that in 
2008, plaintiff consulted an attorney about her suspicion 
of malpractice. This evidence was sufficient to show that 
plaintiff was on notice of the facts concerning her claim 
at least five years prior her filing a lawsuit, but failed to 
file her lawsuit within the four-year statute of limitations. 
Day-Peck v, Little, 2021-NMCA-034. 

Action for accounts and unwritten contracts may 
be brought within four years after the cause of action ac- 
crues and where there is no specified time for the pay- 
ment of loans, the action accrues upon the date of such 
loan. Akre:v. Washburn, 1979-NMSC-017, 92 N.M. 487, 
590 P.2d 635. 

Unwritten eontrants: — Where a contract is silent 
as to the time of performance, the law implies that it is 
to be performed within.a reasonable time and the four- 
year statute of limitations does not begin to run until 
the lapse of a reasonable time for performance of the 
contract, Smith v. Galio, 1980-NMCA-134, 95 N.M. 4, 617 
P.2d 1325. 

Former spouse's share of military retirement ben- 
efits. — Military retirement benefits are a form of em- 
ployee compensation and are community property if the 
period of employment upon which those benefits are based 
occurred during coverture, Although the right to receive 
benefits matured prior to divorce, the right to receive each 
monthly installment accrues when the installment’ be- 
comes due. Thus the statutory time limitation upon a for- 
mer spouse's right to sue for a portion of each installment 
commences to run from the time each installment comes 
due. Plaatje v. Plaatje, 1981-NMSC- 040, 95 N, M. 789, 626 
P.2d 1286. 

Statute of limitations bogeati to run with discov- 
ery of fraud in 1961’ and did not bar suit in 1963 for 
fraud from 1957 to 1961 against finance company for pay- 
ments made by house trailer dealers to finance company 
for insurance which was not obtained. Sw. Inv. Co. v. Cac- 
tus Motor Co., 355 F.2d 674 (10th Cir. 1966)" 

As to the common-law fraud, the limitations period 
commences to run upon discovery of the fraud or upon 
discovery of such facts as would, on reasonable diligent 
investigation, lead to a knowledge of fraud. Jones v. Ford 
Motor Co., 599 F.2d 394 (10th Cir. 1979). 

Appointment of receiver for chartered state in- 
stitution. — A cause of action accrued within four years 
of the date a receiver was appointed for chartered state 
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institution on the grounds the institution had engaged in 
numerous unsound practices and was insolvent. FDIC v. 
Schuchmann, 319 F.3d 1247 (10th Cir, 2003). 

Fraudulent concealment in fiduciary context tolls 
statute. — In the context of a fiduciary relationship, a 
party with superior knowledge has a duty to disclose ma- 
terial information, and failure to disclose such information 
constitutes fraudulent concealment’that tolls the statute 
of limitations. Martinez v. Martinez, 2004-NMCA-007, 135 
N.M. 11, 83 P.3d 298. 

Accrual of accountant malpractice claim. — New 
Mexico has adopted a two-prong test to determine when 
a cause of action for accountant malpractice accrues: (1) 
when the client sustains an "actual injury" and (2) when 
the client discovers, or through reasonable diligence 
should discover, the facts essential to the cause of action. 
Haas Enters., Inc. v. Davis, 2003-NMCA-148, 134 N.M. 
675, 82 P.3d 42. 

_A cause of action for accountant malpractice based on 
improperly prepared tax returns accrues when the tax- 
payer receives a notice of tax deficiency from the IRS; the 
IRS notice serves simultaneously as the injury itself and 
the notice to the client thereof. Haas Enters., Inc. v. Davis, 
20038-NMCA-143, 134 N.M. 675, 82 P.3d 42, 

In a malpractice action against an accountant for fail- 
ure to file corporate tax returns, the cause of action ac- 
crued when the taxpayer hired a new accountant who 
told him the that returns in question had not been filed, 
not when he later received a notice of tax deficiency from 
the IRS. Haas Enters., Inc. v. Davis, 2008-NMCA-143, 134 
N.M. 675, 82 P.3d 42. 

Learning of fraud. — A demurrer based on 37-1-7 
NMSA 1978 was not well taken where the complaint :al- 
leged that."it was not until about the month of July, 1902" 
that plaintiff learned of defendant's fraudulent claim 
to be the absolute owner of the real estate in question, 
in violation of an agreement made in 1898, which com- 
plaint was filed November 24, 1903. Alexander v. Cleland, 
1906-NMSC-027, 13 N.M.'524, 86 P, 425. 

When negligence cause arises. — The period of limi- 
tation begins to run when the cause of action acerues; and 
there is no cause of action for negligence until'there has 
been a resulting injury to the plaintiff. Chisholm v, Scott, 
1974-NMCA-106, 86 N.M. 707, 526 P.2d 1300; Spurlin v. 
Paul Brown Agency, Inc., 1969-NMSC-061, 80 N.M. 306, 
454 P.2d 963. 

Successive injuries from atinictane or nuisance. 
— Where a structure or nuisance is such that its construc- 
tion and continuance are not necessarily injurious, dam- 
ages may be awarded for successive injuries, and a new 
statute of limitations begins to run from the date of each 
injury. Valdez v, Mountain Bell Tel. Co., 1988-NMCA-039, 
107 N.M, 236, 755 P.2d 80. 

Successive injuries to property. — Where, in 1998, 
the municipality constructed a flood retention pond next 
to plaintiff's building; in the years following the construc- 
tion of the retention pond, the building began to’ show 
signs of damage to the foundation, walls, roof and floor; 
in 2008, plaintiff filed suit against the non-municipal de- 
fendants for damages; defendants claimed that plaintiff's 
suit was’ time barred because plaintiff knew or should 
have known about the injuries to the property more than 
four years before plaintiff filed suit; plaintiff contended 
that the property incurred separate injuries and each new 
injury had its own discovery date and period of limita- 
tions;'defendants failed to show that the retention pond 
and seepage from the retention pond were permanent 
and that the damages were ascertainable at the time the 
retention pond was constructed; and there was evidence 
that when the retention pond was full, particularly during 
the monsoon season, the water migrated beneath the sur- 
face of plaintiff's property and that different cracks and 
damage developed in the foundation, walls and ceiling of 
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the building over time, summary judgment for defendants 
was not proper because material disputed facts existed re- 
garding whether separate causes of action accrued with 
each new injury to the property. Yurcic v. City of Gallup, 
2013-NMCA-039, 298 P.3d 500. 

Notice of injuries to property. — Where, in 1998, the 
municipality constructed a flood retention pond next to 
plaintiff's building; in the years following the construction 
of the retention pond, the building began to show signs of 
damage to the foundation, walls, roof and floor; in 2008, 
plaintiff filed suit against the non-municipal defendants 
for damages; defendants claimed that plaintiff's suit was 
time barred because plaintiff knew or should have known 
about the injuries to the property more than four years 
before plaintiff filed suit; defendants argued that plaintiff 
was on notice of structural cracks in 1998 when plaintiff 
remodeled the building and -plaintiff argued that plain- 
tiffs tenant examined the premises'in 1998 and found no 
noticeable problems with the structure of the building; de- 
fendant argued that in 2001, plaintiff's tenant reported a 
substantial crack in the tile floor, but offered no proof link- 
ing the crack with the retention pond; defendant argued 
that in 2002 or 2003, plaintiffs tenant informed plaintiff 
that the northeast side of the foundation of the building 
was substantially cracking, that the ground around it was 
saturated with water, and that. the tenant believed that 
the retention pond caused the damage; and plaintiff con- 
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tended that the tenant talked to plaintiff in 2004, sum-— 


mary judgment for defendants was not proper because 
material disputed facts existed about when plaintiff knew 
or should have known about the injuries to the property 
and the existence of plaintiff's claims against defendants. 
Yurcic v. City of Gallup, 2013-NMCA-039, 298 P.3d 500. 

Failure to furnish insurance. — The cause of action 
arising out of negligent failure to furnish liability cover- 
age could only accrue when legal liability materialized, 
that is, when negligence suit was filed, and since a policy 
of insurance such as defendant allegedly failed to fur- 
nish would have provided for the insurance company to 
furnish a defense; otherwise the loss would have accrued 
only after judgment had been entered, or possibly when 
settlement had been made or a judgment paid. Spurlin v. 
Paul Brown Agency, Inc., 1969-NMSC-061, 80 N.M. 306, 
454 P.2d 963. 

Action against insurer for failure to settle claim 
accrues upon judgment against insured. — An action 
against an insurer for wrongful failure to settle a claim 
does not accrue until judgment against the insured is fi- 
nal, It is only then that any liability in excess of the policy 
limits is established. ‘Torrez v, State Farm Mut. Auto. Ins. 
Co., 705 F.2d 1192 (10th Cir. 1982). 

Tax deficiency. — Liability imposed by deficiency no- 
tice from the IRS was the injury which formed plaintiffs' 
cause of action against defendant accountants, as the de- 
ficiency was not owed until the IRS rendered ‘its assess- 
ment in written notice to the taxpayer plaintiff; hence, 
the statute may not. be deemed to have run until four 
years after this notice had been given. Chisholm v. Scott, 
1974-NMCA-106, 86 N.M. 707, 526 P.2d 1300. 

Discovery of breach of fiduciary duty. — In lessor's 
action against realtor for breach of fiduciary duty in con- 
nection with negotiation of lease on lessor's behalf, trial 
court properly submitted issues of whether lessor relied 
on realtor acting in fiduciary capacity and when lessor 
discovered or should have suspected fraud or negligence 
of realtor. Ramsey v. Culpepper, 738 F.2d 1092 (10th Cir. 
1984). is 

Repudiation of constructive trust. — A statute of 
limitations does not run between a trustee and his benefi- 
ciary until there has been a repudiation of the construc- 
tive trust. Miller v. Miller, 1971-NMSC-104, 83 N.M. 230, 
490 P.2d 672; Garcia v. Marquez, 1984-NMSC-074, 101 
N.M. 427, 684 P.2d 513. 
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Equitable trust. — When suit is brought for imposi- 
tion of an equitable trust, the statute of limitations does 
not run between a trustee and a beneficiary until there 
has been a repudiation of the trust, whether it be a con- 
structive trust, or a resulting trust. To prove repudiation 
of the trust, the complaining party must show that there 
has been an open denial of the trust by the trustee who 
held the property for the benefit of the plaintiff. Granado 
v. Granado, 1988-NMSC-069, 107 N.M. 456, 760 P.2d 148. 

Pretermitted heir suing executrix. — Plaintiff pre- 
termitted heir could properly anticipate that executrix 
would administer the estate according to law; until execu- 
trix asserted unlawful dominion over plaintiff's property 
interest, which she must have done, if at all, after the en- 
try of the decree approving the final account and order- 
ing distribution to her as sole devisee and legatee, there 
was no dispute between them and nothing over which they 
had reason to contest; hence, suit filed well within the four- 
year period after entry of the decree was timely. Hagerman 
v. Gustafson, 1973-NMSC-058, 85.N.M. 420, 512 P.2d 1256. 

Continuous representation does not toll statute 
of limitation. — New Mexico does not recognize the "con- 
tinuous representation" doctrine as a principle that tolls 
the statute of limitations for legal malpractice. Sharts v. 
Natelson, 1994-NMSC-114, 118 N.M. 721, 885 P.2d 642. 

Action against subsequent injury fund. — Where 
an employer seeks to file a suit against the subsequent 
injury fund for reimbursement, and where the 1988 stat- 
ute of limitations (52-2-14 NMSA 1978) is not applicable, 
the period of limitations on such claim begins to run from 
the time the employer knew or should have known it had 
a claim against the fund. Hernandez v. Levi Strauss, Inc., 
1988-NMCA-075, 107. N.M. 644, 763 P.2d 78 (Subsequent 
Injury Act repealed). 

The four-year statute of limitations with respect to 
claims by an employer against the Subsequent Injury 
Fund, as announced in Hernandez v. Levi Strauss, Inc., 
1988-NMCA-075, 107 N.M. 644, 763 P.2d 78, should be 
applied retrospectively. Kennecott Copper Corp. v. Chavez, 
1990-NMCA-002, 109 N.M. 439, '786 P.2d 53 (Subsequent 
Injury Act repealed). 

Accrual at time of injury. — Where plaintiffs had 
sufficient water to irrigate their land until 1945 when 
the flow of water in the streams from:which plaintiffs di- 
verted water materially decreased so that the water was 
insufficient to irrigate their land, the four-year statute of 
limitations did not begin to run from the date water was 
used by defendants, but from the date defendants' use of 
the water deprived plaintiffs of their appropriated water 
in 1945. Bounds v, Carner, 1949-NMSC-008, 53 N.M. 284, 
205 P.2d 216. 

Accrual of legal malpractice claim. — The statute of 
limitations in a cause of action for legal malpractice com- 
mences when both elements of a two-part test have been 
satisfied, namely: (1) when the harm or damage is ascer- 
tainable or discoverable by the injured party; and (2) when 
actual loss or damage has occurred to the client. In this 
case, the plaintiffs' cause of action for legal malpractice ac- 
crued when the judgment was entered against them in the 
employment contract dispute. At that point the plaintiffs 
were aware that the law firm's legal advice had been deter- 
mined to be erroneous and they had been damaged. While 
there was still a possibility both those decisions would be 
reversed on appeal, an unreversed judgment is final be- 
tween the parties as to all matters to which the judgment 
relates. Brunacini v. Kavanagh, 1993-NMCA-157, 117 N.M. 
122, 869 P.2d 821, cert. denied, 117 N.M. 215, 870 P.2d 753. 

An invasion of a legally protected interest (an injury), 
without actual loss (harm), is insufficient to accrue a 
cause of action in legal malpractice. Sharts v. Natelson, 
1993-NMCA-082, 1993-NMCA-082, 118 N.M. 330, 881 
P.2d 690, rev'd on other grounds, 1994-NMSC-114, 118 
N.M. 721, 885 P.2d 642, 
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A cause of action for legal malpractice is established 
when the client can allege the following facts: (1) the em- 
ployment of the attorney; (2) the attorney's neglect of a 


reasonable duty; and (3) the negligence resulted in and. 
was the proximate cause of loss to the client. Sharts v. Na-- 


telson, 1994-NMSC-114, 118 N.M. 721, 885:P.2d 642. 

The limitations period for legal malpractice commences 
when the client sustains actual injury and the client dis- 
covers, or through reasonable diligence should discover, 
the facts essential to the cause of action. Sharts v. Natel- 
son, 1994-NMSC-114, 118 N.M. 721, 885 P.2d 642. 

Where plaintiffs lost the right to avoid liens on their 
property through a bankruptcy proceeding when they 
were discharged in bankruptcy, plaintiffs sustained actual 
injury in 1986 at the time of their discharge, but because 
the occurrence of actual injury is only one prong of the 
legal malpractice test, a legal malpractice claim did not 
accrue until the plaintiffs discovered, or through reason- 
able diligence should have discovered, the facts essential 
to their claim. Brown v. Behles & Davis, 2004-NMCA-028, 
135 N.M. 180, 86 P.3d 605. 

Accrual of legal malpractice claim began when 
plaintiff became aware of actual injury. — Where 
plaintiff filed a legal malpractice claim in 2018 against 
defendants, alleging that defendants failed to timely iden- 
tify a doctor in a medical malpractice claim prior to the 
expiration-of the medical malpractice limitation period, 
and where plaintiff's legal malpractice claim accrued by 
June 2013 at the latest, because by that time plaintiff 
was aware, or should have been aware, that defendants 
had erred in failing to.identify the doctor earlier and that 
defendants’ actions had caused her actual injury, plain- 
tiffs claims were time barred, because a legal malpractice 
claim must be filed within four years from the date of ac- 
crual, Cahn v. Word, 365 F. Supp. 3d 1188 (D. N.M. 2019). 

Discovery of injury by client. — The statute of limi- 
tations does not begin to run until the client discovers, or 
should discover, that he or she has suffered a loss and that 
the loss may have been caused: by the attorney's wrongful 
act.or omission. Sharts v. Natelson, 1994-NMSC-114, 118 
N.M. 721, 885 P.2d 642. 

The question of when a client is deemed to have discov- 
ered an attorney's malpractice and the resulting injury is 
generally a question of fact, but if the undisputed facts 
show that the client knew, or should have been aware of 
the negligent conduct on or before a specific date, the is- 
sue may be decided as.a matter of law. Sharts v, Natelson, 
1994-NMSC-114, 118 N.M. 721, 885 P.2d 642. 

Continuing wrong doctrine. — In an action for 
fraud, misrepresentation and unfair trade practices, the 
fact that the plaintiff knew of his injuries, which he attrib- 
uted to the risk of loss inherent in every contract, did not 
prevent application of the continuing wrong doctrine since 
the defendant held the plaintiff to the agreement while 
at the same time taking measures to dissolve it. Tiberi v, 
CIGNA Corp., 89 F.3d 1423 (10th Cir. 1996).. 

Tolling of legal malpractice claim. — A cause of 
action for legal malpractice is not tolled during the pen- 
dency of an appeal of the underlying action. Brunacini v. 
Kavanagh, 1993-NMCA-157, 117 N.M. 122, 869 P.2d 821, 
cert. denied, 117 .N,M, 215, 870 P.2d 753 (1994). 

Attorney's fees,.— Where plaintiff in suit for attor- 
ney's fees was employed to. perform services involved in 
the foreclosure of a mortgage, his right to compensation 
began when the sale of the mortgaged premises was con- 
firmed by the court, not when the decree of foreclosure was 
signed, and suit begun within four years from the date of 
the order confirming the sale was not barred. Prichard v. 
Fulmer, 1919-NMSC-051,.25 N.M. 452, 184,P, 529, 

Cancellation of liens by municipality. — Where 
municipality not merely. failed to enforce collection of 
assessments’ but affirmatively accepted bonds higher in 
number than those held by plaintiff in'satisfaction of the 
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lien against the property of the persons surrendering the 
bonds and canceled the lien against the property, plaintiff 
was required to take notice of the records of the munici- 
pality pertinent to the time and manner of payments, de- 
faults, etc., and in the absence of evidence that cancella- 
tion of the liens was surrounded by secrecy, cause of action 
accrued at time this wrong occurred ‘and a suit initiated 
more than four years thereafter was barred by limitations. 
Freeman v. Town of Gallup, 152 F.2d 273 (10th Cir, 1945). 
Action against ‘void private land grant corpora- 
tion, —°A void private land grant corporation has: no 
right to the proceeds from a land sale and no authority 


' to pay such proceeds’ to-its "shareholders." Conversion is 
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present where the "shareholders" claim and erroneously 
receive proceeds of the sale. The party aggrieved cannot 
be deemed to have discovered she has a cause of action 
for conversion until the date of the judicial opinion which 
declares the company in question to be a void corpora- 
tion. Apodaca v, Unknown Heirs of Tome Land Grant, 
1982-NMSC-100, 98 N.M. 620, 651 P.2d 1264. 

Pleading accrual of cause. — A general allegation 
in a complaint in an action for injury to property fixing 
the accrual of the cause of action within four years is con- 
trolled and limited by a specific averment showing the 
discovery of the injury at an’earlier date. Mayer v. Lane, 
1927-NMSC-078, 33 N.M. 18, 262 P. 178. 

Injuries from continuing trespass. — The accrual date 
for a cause of action for a claim for a continuing trespass is 
each day of the trespass. McNeil v. Rice Engineering & Oper- 
ating, Inc., 2006-NMCA-015, 139 N.M. 48, 128 P.3d 476, cert. 
denied, 2006-NMCERT-002,:189 N.M. 339,182 P.3d 596. ° 

Written accounts. — Ifa written contract is an ac- 
count, the four-year limitation of 37-1-4 NMSA 1978 ap- 
plies; hence, despite written agreements by hospital pa- 
tients to be responsible for payment of their accounts, 
these accounts would still be subject to a four-year limita- 
tion, 1969-70 Op. Att'y Gen. No. 70-25. ) 

Abstractor's bond. — Action on an abstractor's bond, 
by reason of a defect in the abstract, would probably be 
founded on an unwritten contract; and must be brought in 
four years, 1921-22 Op. Att'y Gen. No, 21-3003. 

Law reviews. — For comment on Trujillo v. Padilla, 
79 N.M. 245, 442 P2d 203 (1968), see 9. Nat. Resources J. 
101 (1969). 

For survey, "Article VII of the New Probate Code: In 
Pursuit of Uniform Trust Administration," see 6 N.M.L. 
Rey. 213 (1976). 

For article, "Survey of New Mexico Law, 1979-80; Torts," 
see 11 N.M.L. Rey. 217 (1981), 

For comment, "A Survey of the Law of Strict Tort Prod: 
ucts Liability in New Mexico;": see 11 N.M.L. Rev. 859 
(1981), 

For article, "Constitutional Torts and the New: Mexico 
Torts Claims Act," see 138 N.M.L, Rev. 1 (1988), 

For annual survey of New Mexico law relating to torts, 
see 13 N,M.L. Rev. 473 (1983). 

For note, "Federal Civil Rights Act - The New Mexico 
Appellate Courts' Choice of the Proper Limitations Period 
for Civil Rights Actions Filed Under 42 U.S.C. § 1983: De- 
Vargas v. State ex rel. New Mexico Department of Correc- 
tions," see 13.N.M.L. Rev. 555 (1983). 

For annual survey of civil procedure in New Mexico, see 
18 N.M.L. Rev. 287 (1988). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 1 Am. 
Jur. 2d Accounts and Accounting § 21 et seq.; 18 Am. Jur. 
2d Conversion § 94; 37 Am, Jur. 2d Fraud.and Deceit §§ 
400 to 415; 51 Am. Jur. 2d Limitation of Actions §§ 84 to 
85, 91, 100 to 101, 124 to 125. 

Contract in writing within statute of linaitatiestan what 
constitutes, 3 A.L.R.2d 809... 

Effect of fraud to toll the period for bringing action pre- 
scribed in statute creating the right.of action; 15 A.L. R. 2d 
500. 
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Commencement of running of statute of limitations re- 
specting actions by owners of right of re-entry or actions 
against third persons by reversioners, 19 A.L.R.2d 729, 

Question, as one of law for court or of fact for jury, 
whether oral promise was an original one or was a collat- 
eral promise to answer for the debt, default or miscarriage 
of another, 20 A.L.R.2d 246. 

Action by passenger against carrier for personal inju- 
ries as based on contract or on tort, with respect to appli- 
cation of statutes of limitations, 20 A.L.R.2d 331. 

Entry or indorsement by creditor on note, bond or other 
obligation as evidence of part payment which will toll the 
statute of limitations, 23 A.L.R.2d 1331. — 

Statute of limitations governing damage action against 
warehouseman for loss of or damage to stored goods, 23 
A.L.R.2d 1466. 

Estoppel to rely on statute of limitations, 24 A.L.R.2d 
1413. 

Statute of limitations governing action to recover un- 
earned premium retained by insurer upon cancellation of 
policy, 29 A.L.R.2d 938. 

Account stated, limitation of actions as applied to, 51 
A.L.R.2d 331. 

When limitation commences to run against action to 
recover, or damages for detention of, property deposited 
without definite date for its return, 57 A.L.R.2d 1044. 

When statute of limitations or laches begins to run 
against action to set aside fraudulent conveyance or 
transfer in fraud of creditors, 100 A.L.R.2d 1094. 

Action to recover money or property lost and paid to gam- 
bling as affected by statute of limitations, 36 A.L.R.3d 900. 

Running of statute of limitations against claim for con- 
tribution or indemnity based on tort, 57 A.L.R.3d 867. 

When does statute of limitations begin to run upon an 
action by subrogated insurer against third-party tort- 
feasor, 91 A.L.R.3d 844. 

Delay in prosecution of disciplinary proceeding as de- 
fense or mitigating circumstance, 93 A,L.R.3d 1057. 
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Statute of limitations as bar to arbitration under agree- 
ment, 94 A.L.R.8d 533. 

Limitation of action against insurer for breach of con- 
tract to defend, 96 A.L.R.3d 1193. 

What statute of limitations governs damage action 
against attorney for malpractice, 2 A.L.R.4th 284. 

Statutes of limitation: actions by purchasers or con- 
tractees against vendors or contractors involving defects 
in houses or other buildings caused by soil instability, 12 
A.L.R.4th 866. 

When statute of limitations begins to run against: ac- 
tion based on unwritten promise to pay money where 
there’ is no condition or definite time for repayment, 14 
A.L.R.4th 1385. 

‘When statute of limitations commences to run on action 
under state deceptive trade practice or consumer protec- 
tion acts, 18 A.L.R.4th 1340. 

Oil and ‘gas royalty as real or personal property, 56 
A.L.R.4th 539. 

Application of statute of limitations in private tort ac- 
tions based on injury to persons or property caused by un- 
dergound flow of contaminants, 11 A.L.R.5th 438, 

Physician's use of patient's tissues, cells or bodily sub- 
stances for medical research or economic purposes, 16 
A.L.R.5th 143. 

Modern status of the application: of "discovery rule" 
to postpone running of limitations against actions relat- 
ing to breach of building and construction contracts, 33 
A.L.R.5th 1, 

Attorney malpractice - tolling or other exceptions to 
running of statute of limitations, 87 A.L.R.5th 473. 

When does state statute of limitations begin to run in 
civil action for securities fraud under § 10(b) of Securities 
Exchange Act of 1934 (15 USCS § 78)(b)),.71 A.L.R. Fed, 257. 

Limitations of actions applicable to action by trustees 
of employee benefit plan to enforce delinquent employer 
contributions under ERISA (29 USCS § 1132(a)), 90 A.L,R. 
Fed. 374. 

54 C.J.S. Limitations of Actions §§ 36, 64, 67, 68, 71. 


37-1-5. Actions for wage and hour violations. 


A civil action to enforce any provision of Chapter 50, Article 4 NMSA 1978 shall be commenced 
within three years after a violation last occurs. The three-year period shall be tolled during a labor 
relations division of the workforce solutions department investigation of an employer, but such 
an investigation shall not be deemed a prerequisite to a person bringing a civil action, nor shall it 
operate to bar a civil action brought pursuant to Chapter 50, Article 4 NMSA 1978. 


History: 1941 Comp., § 27-125, enacted by Laws 
1947, ch. 44, § 1; 1953 Comp., § 23-1-5; 2009, ch. 104, 
§1. : 

The 2009 amendment, effective June 19, 2009, deleted 
all of the former language of this section, which provided 
for a one year statute of limitations period, and added the 
current language. ‘ 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 48A 
Am, Jur. 2d Labor and Labor Relations § 3250 et seq. 


37-1-6. [Accrual of cause of action on open accounts.] 


Where there is an open current account the cause of action shall be deemed to have accrued 
upon the date of the last item therein, as proved on the trial. 


History: Laws 1880, ch. 5, § 7; C.L. 1884, § 1866; C.L. 
1897, § 2919; Code 1915, § 3351; C.S. 1929, § 83-106; 
1941 Comp., § 27-105; 1953 Comp., § 23-1-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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ANNOTATIONS 


With open account there is one single and indivis- 
ible liability arising from a connected series of related 
and reciprocal debits and credits: Panhandle Irrigation, 


Inc. v, Bates, 1968-NMSC-024, 78 N.M. 706, 437 P.2d 705. 
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Mutual open account. — A mutual, open, current ac- 
count of which the law takes cognizance in determining 
the, rights and liabilities of debtor and creditor litigants 
in apparent qualification of the statute of limitations 
may be defined. as an account usually and properly kept 
in writing, wherein are set down by express or implied 
agreement of the parties concerned a connected series of 
debit and credit entries of reciprocal charges and allow- 
ances. Gentry. v. Gentry; 1955-NMSC-055,:59 N.M., 395, 
285 P.2d 503. 

Lease not an open account. — Lease agreement be- 
tween oil,company and city, which by agreement. was: to: 
last for five years or so long as oil continued to be pro- 
duced on the land, could not be unilaterally closed and 
settled, and therefore was not an "open account" within 
the meaning of this section. City of Carlsbad v. Grace, 
1998-NMCA-144, 126 N.M. 95, 966 P.2d 1178. 

Loans not transformed to account by payments. 
— The fact that defendant makes payments to plaintiff on 
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loans works no‘change in the nature of plaintiff's rights 
or defendant's liability; it does not create an.open cur- 
rent account between the parties, Gentry. v’ Gentirgn 
1955-NMSC-055, 59 N.M. 395, 285 P.2d 503., 

Am. Jur. 2d, A.L.R. and Cu.S. references. — 1 ‘Ath, 
Jur. 2d Accounts and Accounting § 4 et seq. 

What constitutes an open current account within the 
statute of limitations, 1 A\L.R. 1060, 39 A.L.R. 369, 57 
A.L.R, 201. 

Inclusion or'exclusion of first and last day ‘ota purposes 
of statute of limitations, 20 A.L.R.2d:1249, 

Entry or indorsement by creditor on note, bond or other 
obligation as evidence of part payment which will toll the 
statute of limitations, 23 A.L.R.2d 1331. . 

Estoppel to rely on statute of limitations, 24 A.L. R, 2d 
1413, 

54 C.J.S, Limitations of Actions § 161. 


37-1-7. [Accrual of cause of actions for fraud or mistake, injuries or 
conversion of property. | 


In actions for relief, on the ground of fraud or mistake, and in actions for injuries to, or conver- 
sion of property, the cause of action shall not be deemed to have accrued until the fraud, mistake, 
injury or conversion complained of, shall have been discovered by the party aggrieved. 


History: Laws 1880, ch. 5, § 6; C.L. 1884, § 1865; C.L. 
1897, § 2918; Code 1915, § 3366; C.S. 1929, § 88-128; 
1941 Comp., § 27-106; 1953 Comp., § 23-1-7. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — This section was amended by 
Laws 1893, ch. 47, § 1, by adding thereto the provisions 
contained in 37-1-26 NMSA 1978. 


ANNOTATIONS 


Discovery rule, — A cause of action arises not neces- 
sarily at the time of injury, but rather at the time a plain- 
tiff knows or should have known of the claims. McNeill 
v. Burlington Resources Oil & Gas Co., 2007-NMCA-024, 
144 N.M. 212, 153 P.3d 212, aff'd, 2008- NMCA-022, 143 
N.M. 740, 182 P.38d 121, 

Constructive fraud is breach of legal or equitable 
duty which the law declares fraudulent because of its 
tendency to deceive others; such fraud may be present on 
the part of the fraud feasor without any showing of dis- 
honesty of purpose or intent to deceive. Gaston v. Hartzell, 
1976-NMCA-041, 89 N.M. 217, 549 P.2d 632. 

Accrual where no duty to disclose. — Purchasers' 
action, eight years after the real estate closing, against a 
title insurer for "negligence or oversight" in not inform- 
ing them of a balloon payment on an assumed mortgage 
was barred by 37-1-4 NMSA 1978; this section does not 
extend the limitation period where the insurer had no 
duty to make such a disclosure and the purchasers failed 
to make a reasonable inquiry or to examine the origi- 
nal mortgage. Roscoe v. United States Life, Title Ins. Co., 
1987-NMSC-028, 105 N.M, 589, 7384 P.2d 1272, overruled 
on other grounds by Ruiz v. Garcia, 1993-NMSC- 009, 115 
N.M. 269, 850 P.2d 972. 

Running of statute of limitations in famines 
concealment actions. — In an action for fraudulent 
concealment, the statute of limitations begins to run when 
plaintiff learns of facts that should arouse his suspicion 
about defendant's statements or nondisclosure. Ramsey: v. 
Culpepper, 738.F.2d 1092 (10th Cir, 1984), 

Particularity of plea, — Where receiver in an action 
against a director of a failed savings and loan failed to 
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plead the circumstances giving rise to estoppel with suf- 
ficient particularity, but rather made bald allegations 
of concealment, the statute of limitations was not tolled 
under this section. FDIC v. Schuchmann, 224 F. Supp. 2d 
1332 (D.N.M. 2002). ’ 

Normally some positive act of concealment must 
be shown such as a false representation in order to 
establish fraudulent concealment. Gaston v. Hartzell, 
1976-NMCA-041, 89 N.M. 217, 549 P.2d 632. 

Limitation period not tolled where party did not 
actively or passively conceal transactions. — Trial 
court properly granted summary judgment on the basis 
of limitations in regard to a claim regarding the purchase 
of disputed property, where there was nothing in the re- 
cord to indicate that the moving party did anything, ei- 


' ther actively or passively, to conceal his transactions from 
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the opposing party, so as to justify the equitable tolling 
of the statute of limitations. Dow v. Chilili, Coop, Ass'n, 
1986-NMSC-084, 105 N.M. 52, 728 P.2d 462. 

Limitation not tolled. — Although Section 37-1-7 
NMSA 1978 is applicable to both actual fraud and con- 
structive fraud and may be grounds for equitable estoppel 
for purpose of tolling the statute of limitations, plaintiff 
has not made a case of fraudulent concealment, FDIC v, 
Schuchmann, 319 F.3d 1247 (10th Cir. 2003), 

Mistake of one party. —.Oil company's claim that it 
overpaid oil and gas royalties to city for sixteen years was 
barred by the statute of limitations; the period of limita- 
tions was not tolled by the oil company's mistake because 
it could have been discovered any time during the sixteen- 
year period, had the oil company examined its accounting 
records. City of Carlsbad v. Grace, 1998-NMCA-144, 126 
N.M. 95, 966 P.2d 1178. 

Effect of fraudulent concealment. — Where a party 
against whom a cause of action accrues prevents the one 
entitled to bring the cause from obtaining knowledge 
thereof by fraudulent concealment, or where the cause is 
known to the injuring party, but is of such character as to 
conceal itself from the injured party, the statutory limita- 
tion on the time for bringing the action will not: begin to 
run until the right of action is discovered, or, by the ex- 
ercise of ordinary diligence, could-have been discovered. 
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Hardin v, Farris, 1974-NMCA-146, 87 N.M. 148, 580 P.2d 
407. 

Fraudulent concealment is not restricted to actions in 
which fraud is the gist of the action, and neither does it 
create a new or separate cause of action; it merely tolls 
the running of a statute of limitations. Gaston v. Hartzell, 
1976-NMCA-041, 89 N.M. 217, 549 P.2d 632. 

Concealment not shown. — Where municipality not 
merely failed to enforce collection of assessments but af- 
firmatively accepted bonds higher in number than, those 
held by plaintiff in satisfaction of the lien against the 
property of the persons surrendering the bonds and can- 
celed the lien against.the property, plaintiff was required 
to take notice of the records of municipality pertinent to 
the time and manner of payments, defaults, etc., and in 
the absence of evidence that cancellation of the liens was 
surrounded by secrecy, cause of action accrued at time this 
wrong occurred and a suit initiated more than four years 
thereafter was barred by limitations. Freeman v. Town of 
Gallup, 152 F.2d 273 (10th Cir, 1945). 

Continuing wrong doctrine. — In an action ‘for 
fraud, misrepresentation and unfair trade practices, the 
fact that the plaintiff knew of his injuries, which he attrib- 
uted to the risk of loss inherent in every contract, did not 
prevent application of the continuing wrong doctrine since 
the defendant held the plaintiff to the agreement while 
at the same time taking measures to dissolve it. Tiberi v. 
CIGNA Corp., 89 F.3d 1428 (10th Cir. 1996), 

Action for breach of fiduciary duty. — In lessor's 
action against realtor for breach of fiduciary duty in con- 
nection with negotiation of lease on lessor's behalf, trial 
court properly submitted issues of whether lessor relied 
on realtor acting in fiduciary capacity and when lessor 
discovered or should have:suspected fraud or negligence 
of realtor. Ramsey v. Culpepper, 738 F.2d 1092 (10th Cir. 
1984). 


LIMITATIONS OF ACTIONS 


Discovery of falar representation. —‘A false rep: : 


resentation constitutes fraudulent concealment.and con- 
structive fraud, each of which tolls the statute of limita- 
tions; the date of discovery of the false representation is 
the time from which plaintiffs’ cause of action accrues. 
Gaston. v. Hartzell, 1976-NMCA-041, 89 N.M. 217, 549 
P.2d 632. . 

Partnership. — Where two brothers operated a farm 
as partners, but property purchased in 1950 and, 1957 was 
recorded in only one brother's name, the limitations period 
to reform the deeds did not begin to run until the brother 
in whose name the property was held repudiated the part- 
nership agreement: Bassett v, Bassett, 1990-NMSC-070, 
110 N.M, 559, 798 P.2d 160. 

Discovery. not shown. — Where articles of,a corpo- 
ration stated that 10% of subscriptions to its stock had 
been paid to its treasurer who made affidavit to that 
effect, the fact that he informed a creditor when an in- 
debtedness was incurred that such subscriptions had not 
been paid did not constitute a discovery so as to make the 
statute of limitations begin to run. Albright v. Texas, S.F. 
& N.R.R., 1895-NMSC-018, 8. N.M. 110, 42 P. 73, rev'd, 
1896-NMSC- 010, 8 N.M. 422, 46 P, 448, 

Scope of ‘constructive notice..— The recording of 
an instrument is constructive notice to subsequent pur- 
chasers and encumbrancers only, and does not affect. prior 
parties. Romero v. Sanchez, 1971-NMSC-129, 83 N.M. 358, 
492 P.2d 140. 

When grantor affected. — The recording of a “deed 
must be accompanied by other circumstances sufficient 
to put a reasonable person upon inquiry in order for the 
recording to act as constructive notice to grantor of fraud. 
Romero v. Sanchez, 1971-NMSC-129, 83 N.M. 358, 492 
P.2d 140, — 

Action against void private land grant corpora- 
tion. — A void private land grant corporation has no 
right to the proceeds from a land sale and no authority 
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to pay such proceeds to its "shareholders." Conversion is 
present where the "shareholders" claim and erroneously 
receive ‘proceeds of the sale. The party aggrieved cannot . 
be deemed to have discovered she has a cause of action 
for conversion until the date of the judicial opinion which 
declares the company in question to be a void corpora- 
tion. Apodaca v. Unknown Heirs of Tome Land Grant, 
1982-NMSC-100, 98 N.M. 620, 651 P.2d 1264. 

Failure to obtain insurance. — Four-year statute of 
limitations began to run with discovery of fraud in 1961 
and did not bar suit in 1963 for fraud from 1957 to 1961 
against finance company for payments made by house 
trailer dealers to finance company for insurance which 
was not obtained. Sw. Inv. Co. v. Cactus Motor Co., 355 
F.2d 674 (10th Cir. 1966). 

Misrepresentation by real estate broker. — Plain- 
tiffs, as a matter of law, had a right to rely on the mis- 
representation of square footage made by the real estate 
agent through whom .they purchased their residence; 
their cause of action for the false representation accrued 
not on the date of their purchase but on the date of dis- 
covery, Gaston v. Hartzell, 1976-NMCA-041, 89 N.M. 217, 
549 P.2d 632. 

In a suit against certain brokers, for intentionally and 
negligently misrepresenting ‘the’ amount of square foot- 
age contained in certain apartments, given the. purchas- 
ers' backgrounds involving real estate investments, the 
purchase of other apartment complexes, the fact that an 
enlarged version of the survey was made available to one 
of the purchasers before closing, the fact that one of the 
purchasers was a commissioned broker in the sale of the 
apartments, and that one of purchasers, according to testi- 
mony, was concerned at the time of sale with the number of 
square footage rentable area in the apartments, the court 
properly determined as a matter of law that the purchas- 
ers knew or should have known of the misrepresentation at : 
the time of the sale. Ambassador E, Apts. v. Ambassador E. 
Invs.,1987-NMCA-135, 106 N.M. 534, 746 P.2d 163. 

Complaint not barred. — Complaint filed in Novem- 
ber, 1908, alleging that fraud was discovered "about the 
month of July, 1902," was not barred. Alexander v. Cle- 
land, 1906-NMSC-027, 13 N.M. 524,86 P. 425. 

Specific allegations in pleading showing date of 
discovery govern a general statement in determining 
whether the statute of limitations has run. Mayer v. Lane, 
1927-NMSC-078, 33.N.M. 18, 262 P.178. . . 

Determinations by trial court. — Where, in suit to 
cancel deed.and settlement,agreement entered into prior 
to divorce, for lack of consideration, the only possible de- 
fense is the statute of limitations, or laches, to establish 
which the burden rested upon the defendant. husband, 
trial court should determine, first, whether husband at 
time of execution of the deed and the agreement held a 
fraudulent intent not to perform on his part, and, second, 
when the wife first discovered this fraud. Primus v. Clark, 
1944-NMSC-030, 48 N.M. 240, 149 P.2d 535, subsequent 
appeal, 1957-NMSC-025, 62 N.M. 259, 308 P.2d 584. 

Timely service of process. — Where complaint was 
filed before period of limitations had expired, though pro- 
cess was not actually served until slightly more than 60 
days after expiration of four years from the accrual of the 
action, the action was timely brought and running of the 
statute was interrupted. Isaacks v. Jeffers, 144 F.2d 26 
(10th Cir), cert. denied, 323 U.S. 781, 65 S. Ct. 270, 89 L. 
Ed. 624 (1944). 

Point not preserved for review. — Appellants may 
not urge in the supreme court that the statute of limita- 
tions could not run against them, to give right to adverse 
possession, because of ignorance of the mistake or fraud 
until suit was commenced, when such plea was not made 
in the court below. GOS Cattle Co. v. Bragaw's Heirs, 
1933-NMSC-083, 38 N.M. 105, 28 P.2d 529. 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved. 


37-1-8 


What law governs. — The law of New Mexico governs 
as to the time within which an action must be commenced 
when brought in federal court of this state, but the man- 
ner in which actions are commenced, when actions are 
deemed to have begun, the manner and method of serving 
process, all relate to procedure and are governed by the 
law of the forum: Isaacks v. Jeffers, 144 F.2d 26 (10th Cir.), 
cert. denied, 323 U.S. 781, 65 S. Ct. 270, 89 L. Ed. 624 
(1944), 

Law reviews. — For article, "The Law of Medical Mal- 
practice in New Mexico," see 3 N.MiL. Rev. 294 (1973). 

For survey, "The Statute of Limitations in Medical Mal- 
practice Actions," see 6 N.M.L. Rev. 271 (1976). 

For annual survey of civil procedure in New Mexico, see 
18 N.M.L. Rev. 287 (1988). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur, 2d Conversion § 98; 51 Am. Jur. 2d Limitation of Ac- 
tions § 146. 

Action on implied contract arising out of fraud as within 
statute of limitations applicable to fraud, 3 A.L.R. 1603. 

When action considered to be one on contract rather 
than one for fraud as regards statute of limitations, 114 
A.L.R. 525. 

Inclusion or exclusion of first and last day for purposes 
of statute of limitations, 20 A.L.R.2d 1249. 

Estoppel to rely on statute of limitations, 24 A.L.R.2d 
1413. 
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Running of statute of limitations against claim for con- 
tribution or indemnity based on tort, 57 A.L.R.3d 867. 

When statute of limitations begins to run on negligent 
design claim against architect, 90 A.L.R.3d 496. 

When does statute of limitations begin to run upon an 
action by subrogated insurer against yop ie tort- 
feasor, 91 A.L.R.3d 844. 

Statutes of limitation: actions by purchasers or con- 
tractees against vendors or contractors involving defects 
in houses or other buildings caused by soil maenien 12 
A.L.R.4th 866. 

When statute of limitations commences to run on ation 
under state deceptive trade practice or consumer protec- 
tion acts, 18 A.L.R.4th 1340. 

When statute of limitations commences to run on right 
of partnership accounting, 44 A.L.R.4th 678. 

Modern status of the application of "discovery rule" 
to postpone’ running of limitations against actions relat- 
ing to breach of siete 3 and construction contracts, 33 
A.L.R.5th 1, 

When statute of imisattonns begins to run upon action 
against attorney for legal malpractice - deliberate wrong- 
ful acts or omissions, 67 A.L.R.5th 587. 

Attorney malpractice - tolling or other exceptions to 
running of statute of limitations, 87 A.L.R.5th 473. 

54 C.J.S. Limitations of Actions §§ 34, 87, 192, 197. 


37-1-8. Actions against sureties on fiduciary bonds; injuries to person 


or reputation. 


Actions must be brought against sureties on official bonds and on bonds of guardians, conserva- 
tors, personal representatives and persons acting in a fiduciary capacity, within two years after 
the liability of the principal or the person for whom they are sureties is finally established or de- 
termined by a judgment or decree of the court, and for an injury to the person or reputation of any 


person, within three years. 


History: Laws 1880, ch. 5, § 5; C.L. 1884, § 1864; C.L. 
1897, § 2917; Laws 1909, ch. 60, § 1; Code 1915, § 3350; 
C.S. 1929, § 83-105; 1941 Comp., § 27-107; 1953 Comp., 
§ 28-1-8; Laws 1975, ch. 257, § 8-115; 1976, ch. 58, § 25. 

Compiler's notes, — Laws 1978, ch. 28, § 2, and Laws 
1978, ch. 166, § 17, repealed Laws 1976, ch. 58, § 31, which 
provided that Laws 1976, ch. 58, § 25, which amended this 
section, would terminate on July 1, 1978. 

Cross references. — For limitation’ applicable to 
wrongful death actions, see 41-2-2 NMSA 1978, 

Severability. — Laws 1976, ch. 58, § 28, provided 
for the severability of the act if any part or application 
thereof is held invalid. 


ANNOTATIONS 


Individuals with Disabilities Education Act. — 
New Mexico's three-year personal-injury statute of limi- 
tations, Section 37-1-8 NMSA 1978, applies to the initial 
request. for an impartial due process hearing under §20 
U.S.C. 1415(f) of the IDEA, Sanders v. Santa Fe Pub. Schs., 
383 F.Supp.2d 1305 (D.N.M. 2004). 

Discovery rule, applies to claims involving expo- 
sure to toxic mold. — The discovery rule, which pro- 
vides that a cause of action accrues when the claimant 
knows, or with reasonable diligence should have known, 
of the injury and its cause, applies to claims of exposure 
to toxic mold and when a claimant in a toxic mold case 
experiences physical symptoms that would cause an or- 
dinary person to make an inquiry about the.discovery of 
the cause of the symptoms, that is the point at which the 
statute of limitations begins to accrue. Gerke v. Romero, 


2010-NMCA-060, 148 N.M. 367, 237 P.3d 111, cert. denied, 
2010-NMCERT.006, 148 N.M. 582, 241 P.3d 180, 

Claim involving exposure to toxic mold. — Where 
plaintiff rented a home from defendant in May 2003; 
shortly after moving into the home, plaintiff's health 
began to deteriorate; the municipal environmental pro- 
tection agency inspected the home and discovered mold 
growing on some of the walls; plaintiff vacated the home 
in October 2004; in 2007, a doctor confirmed that plain- 
tiffs illness was caused by mold; and in November 2007, 
plaintiff filed a complaint against defendant for damages 
due to exposure to mold, plaintiff's action was barred by 
the three year statute of limitations because, as of Octo- 
ber 2007, plaintiff was aware of the fact that plaintiff was 
suffering from an injury, plaintiff suspected that the injury 
was caused by mold, and, with reasonable diligence, plain- 
tiff could have discovered that the injury was caused by 
exposure to mold. Gerke v. Romero, 2010-NMCA-060, 148 
N.M. 367, 287 P.3d 111, cert. denied, 2010-NMCERT-006, 
148 N.M. 582, 241 P.3d 180, © 

Dismissal without prejudice and reinstatement 
of complaint. — In a medical malpractice action, where 
defendant performed eye surgery on plaintiff on April 28, 
2008; plaintiff filed a complaint for personal injuries and 
medical malpractice on April 27, 2006; at the time plain- 
tiff filed the complaint, defendant' s insurance carrier 
had improperly cancelled defendant's insurance; after 
defendant's insurance company reinstated defendant's 


- insurance, plaintiff and defendant stipulated to an order 
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of dismissal of plaintiff's complaint; on March 20, 2008, 
the district court interpreted the order of dismissal’as a 
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dismissal of plaintiff's complaint, without prejudice, solely 
for the purpose of permitting plaintiff to obtain a review 
of the case by the medical malpractice commission; and 
reinstated plaintiffs complaint, the district court's inter- 
pretation of the order:of dismissal was not’ an abuse of 
discretion and plaintiffs complaint was not barred by the 
three-year limitation period provided in Section 41-5-13 
NMSA 1978, and the three-year limitation period provided 
in Section 37-1-8 NMSA 1978 stopped running at the time 
plaintiff filed the complaint on April ‘27, 2006. Pacheco v. 
Cohen, 2009-NMCA-070, 146 N.M. 643, 218 P.3d 793, cert. 
denied, 2009-NMCERT-006, 146 N.M. 733, 215 P.3d 42. 

Termination of limitation period after a minor 
reaches the age of majority. — A minor's lawsuit for 
personal injuries is not barred until one year after the 
minor reaches‘the age of majority or until three years 
after the accident, whichever computation of time gives 
the injured minor the most time to act. Gomez v. Chavar- 
ria, 2009-NMCA-035, 146 N.M. 46, 206 P.3d 157, cert. 
quashed, 2009-NMCERT-012, 147 N.M. 601, 227 P.3d 91. 

Statutes of limitations apply to both complaints 
and counterclaims, whether they be compulsory or 
permissive. Hartford v. Gibbons & Reed Co., 617 F.2d 567 
(10th Cir. 1980). 

Tort Claims Act statute of limitations applies to 
states sued in New Mexico courts. — In the interests 
of comity, New Mexico will extend the tort claims statute 
of limitations to states with similar tort claims acts when 
they are sued in New Mexico courts. Sam v. Estate of Sam, 
2006-NMSC-022, 139 N.M. 474, 134 P.3d 761. 

Meaning of "official bond". — An "official bond" is one 
made payable to the state for its indemnification in case of 
wrongdoing on the part of the bonded person, and not one 
made payable to a private individual. Keeter v. Board of 
Cnty. Comm'rs, 1960-NMSC-070, 67 N.M. 201, 354 P.2d 135. 

Actions by state. — An action by the state against a 
county collector of taxes, and his surety, to recover back a 
commission erroneously paid to the collector, is not barred 
by the statute of limitations unless expressly included in 
the statute. State v. Roy, 1987-NMSC-026, 41 N.M. 308, 
68 P.2d 162. 

Three-year statute of limitation does not apply 
to causes of action lying in contract. — The three- 
year limitation period under this section does not apply to 
actions lying in contract. The four-year limitation period 
under the Uniform Commercial Code, 55-2-725 NMSA 
1978, applies to actions for breach of warranty where a 
party seeks to recover damages for personal injuries, Ba- 
dilla v. Wal-Mart Stores East, Inc., 2015-NMSC-029, rev'g 
2013-NMCA-058, 302 P.3d 747. 

The nature of the claim, not the essence of injury, 
governs which statute of limitation applies. — Where 
plaintiff, who worked as a tree trimmer, purchased work 
boots from defendant that purported to meet acceptable 
occupational safety and health administration standards, 
and after wearing the boots for several months, a piece of 
rubber on the sole of the boots became unglued, and while 
at work cutting down dead tree limbs, the unglued piece of 
the sole of the boots got caught on debris, causing plaintiff 
to fall, drop a log on himself, and injure his back, plaintiff 
claimed that defendant made express and implied warran- 
ties about the work boots, that the work boots were not as 
warranted, that defendant breached a contract for sale of 
goods, and that plaintiff has the right to recover any dam- 
ages resulting from defendant's breach of that warranty. 
The nature of the right plaintiff's claims asserted was the 
right to receive consequential damages as compensation 
for defendant's alleged failure to provide plaintiff with 
boots that conformed with the warranties defendant alleg- 
edly made; the nature of plaintiff's claims lie in contract 
rather than in tort, and therefore plaintiff's cause of ac- 
tion is governed by the four-year statute of limitations 
under 55-2-725 NMSA 1978 of the Uniform. Commercial 
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Code, not the three-year statute of limitation set forth in 
37-1-8 NMSA 1978. Badilla v. Wal-Mart Stores East, Inc., 
2015-NMSC-029, rev'g 2013-NMCA-058, 302 P.3d 747. 

The three-year personal injury statute of limita- 
tion of Section 37-1-8 NMSA 1978 applies when the es- 
sence of a claim is in tort for personal injury, even though 
the claim:is ‘presented as a breach of warranty under the 
Uniform Commercial Code. Badilla v. Wal-Mart Stores 
East, Inc., 20183-NMCA-058, 302 P.3d 747, cert. granted, 
2013-NMCERT-005. 

Essence of action is controlling. — Where plaintiff, 
who worked as a tree trimmer, purchased a pair of work 
boots from defendant, plaintiff wore the boots at work for 
several months; as the boots wore down, a piece of rubber 
became unglued and rolled up as plaintiff walked, making 
it dangerous when working; plaintiff tripped while lifting 
a large log and was injured; plaintiff was unaware of any 
defects that made the boots unsafe; and plaintiff sued de- 
fendant for breach of warranties seeking to recover dam- 
ages for plaintiff's injuries, not to recover the cost of boots, 
the three-year statute of limitation of Section 37-1-8 
NMSA 1978, not the four-year statute of limitation of Sec- 
tion 55-2-72 NMSA 1978, applied because plaintiff's per- 
sonal injury was the basis for the breach of warranty suit. 
Badilla v. Wal-Mart Stores East, Inc., 2013-NMCA-058, 
302 P.8d 747, cert. granted, 2013-NMCERT-005. 

Form of action not controlling. — Where action 
in its effect is one for recovery of damages for personal 
injury, statute of limitations for injuries to the person 
applies, even though the cause of action is ex contractu 
in its nature. Mantz v. Follingstad, 1972-NMCA-164, 84 
N.M. 478, 505 P.2d 68; Chavez v, Kitsch, 1962-NMSC-122, 
70 N.M. 489, 374 P.2d 497. See also Kilkenny v. Kenney, 
1961-NMSC-019, 68 N.M. 266, 361 P.2d 149. 

Actions in strict liability in tort. — An action seek- 
ing recovery for personal injury under strict liability is 
governed by the three-year statute of limitations. Fer- 
nandez v. Char-Li-Jon, Inc., 1994-NMCA-130, 119 NM. 
25, 888 P.2d 471, cert. denied, 119 N.M. 20, 888 P.2d 
466, overruled on other grounds by Romero v. Bachicha, 
2001-NMCA-048, 130 N.M. 610, 28 P.3d 1151. 

Asbestos exposure under strict liability theory. 
— An action in strict liability is a tort action and if it 
concerns personal injuries, it would be controlled by the 
three-year statute, which begins to run at the time of the 
wrongdoing and not at the time of the discovery; accord- 
ingly, any exposure to asbestos which occurred more than 
three years before the filing of plaintiffs action would be 
barred by the statute of limitations. Bassham v. Owens- 
Corning Fiber Glass Corp., 327 F. Supp. 1007 (D.N.M. 
1971). 

Breach of warranty of habitability. — Suit against 
vendor of house for breach of express or implied warranty 
that the house was fit for habitation, after a dangerous 
accumulation of carbon monoxide caused plaintiff's wife 
to become violently sick, was basically a cause of action 
for injuries to her person, to which this section applied. 
Chavez v. Kitsch, 1962-NMSC-122, 70 N.M. 439, 374 P.2d 
497, 

Personal injury limitation not applicable for UCC 
breach of warranty. — Since the warranty of merchant- 
able goods provisions in 55-2-314 NMSA 1978 specifi- 
cally apply to the sale of beverages to be consumed on the 
premises, 55-2-714 NMSA 1978 governs claims arising 
from such sales; the limitation period for those sales is 
four years, and this section does not apply. Fernandez v. 
Char-Li-Jon, Inc., 1994-NMCA-130, 119 N.M. 25, 888 P.2d 
471, cert. denied, 119 N.M. 20, 888 P.2d 466, overruled on 
other grounds by Romero v. Bachicha, 2001-NMCA-048, 
130 N.M. 610, 28 P.3d 1151. 

Loss of consortium. — This section is the applicable 
statute for an action brought by husband for medical 
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expenses of deceased wife and loss of consortium. Kilkenny 
v. Kenney, 1961-NMSC-019, 68 N.M. 266;'361 P.2d 149. 
Negligent misrepresentation. — Where claim of neg- 


ligent misrepresentation arises from the common-law ob-, 
ligations among the parties, not from a contract, the claim- 


cannot be viewed. as being founded on a written contract, 
and it is governed either by the four-year statute of limita- 
tions in 88-1-4 NMSA ‘1978 or by the three-year statute of 
limitations applicable to negligence actions in this section. 
Nance v. L.Jd. Dolloff Assocs,, Inc., 2006-NMCA-012, 138 
N.M. 851, 126 P.3d 1215.» : 

Accrual from time of injury. — This statute begins to 
run from the accrual of the cause of action, which in per- 
sonal injury cases is the time of the injury not the time of 
the negligent act, New Mexico Elec: Serv. Co. v. Montanez, 
1976-NMSC-028, 89 N.M..278, 551 P.2d 634, 

Product liability cases. — Where an individual has 
been injured by an unsafe or defective product and the 
resulting injury does not immediately manifest itself, the 
three-year statute of limitations prescribed in this section 
commences when a plaintiff knows, or reasonably should 
know through diligent inquiry, that he or she has been in- 
jured, Martinez. v..Showa Denko, K.K., 1998-NMCA-111, 
125 N.M. 615, 964 P.2d 176. 

Negligence and strict liability claims barred. by 
three-year statute of limitations. — Where plaintiff 
brought a products liability action against the designers 
and manufacturers of a polyester textile mesh designed 
for small ventral hernia repair, alleging negligence, strict 
liability, and breaches of express and implied warranties 
arising from operations to repair a hernia, and where de- 
fendants moved to dismiss plaintiff's claims, arguing that 
applicable statutes of limitations bar each claim, the dis- 
trict court granted defendants' motion, holding that plain- 
tiffs physician used the defendants’ defective product. to 
repair her hernia on October 27, 2010, but plaintiff did not 
file her original complaint until October 5, 2017, almost 
three years after the expiration of the four-year statute 
of limitations that governs express and implied warranty 
claims, and that plaintiff was aware of cognizable tort in- 
juries between April 2011, and March 2014, but’ did not 
file her original complaint until October 5, 2017, after. the 
three-year statute of limitations governing negligence and 
strict liability claims had expired, Nowell v. Medtronic 
Inc.; 372 F, Supp.3d 1166 (D. N.M, 2019). 

Application of discovery rule. — Where plaintiff 
took dietary supplement in 1989 and 1990, began suffer- 
ing symptoms and received medical opinions and other 
pharmacological information on the supplement as early 
as 1990, but did not file her products liability action until 
1996, the filing exceeded the three-year period of limita- 
tions prescribed by this section, and her cause of action 
was barred, even though the supplement had not been de- 
finitively linked by researchers to a specific disease until 
1996. Martinez v, Showa Denko, K.K., 1998-NMCA-111, 
125 N.M. 615, 964 P.2d 176. 

Section applicable to malpractice. — An action by a 
patient or the spouse of a patient against a physician and 
surgeon for injuries sustained by reason of the unskill- 
ful or negligent treatment by the physician or surgeon is 
an action sounding in tort for injuries to the person, and 
is barred within three years of the date of accrual of the 
cause of action for the personal injury. Roybal v. White, 
1963-NMSC-111, 72. N.M. 285, 383 P.2d 250, overruled 
on other grounds by Roberts v. Southwest Cmty. Health 
Servs,, 1992-NMSC-042, 114 N.M. 248, 837 P.2d 442, 

Legal malpractice. — Where plaintiff knew all the 
facts underlying his claim for legal malpractice more than 
four years before filing suit, the claim was time barred 
under both this section and 37-1-4 NMSA 1978. Delta Au- 
tomatic Sys,, Inc. v,. Bingham, 1999-NMCA-029,; 126 N.M. 
717, 974 P.2d 1174, cert. denied, 126 N.M..532, 972 P.2d 
351. 
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When § 41-5-22 does not toll this section. — Sec- 
tion 41-5-22 NMSA 1978 of the Medical Malpractice Act 
(telling of limitation period upon submission of claim to 
medical panel) does not apply to toll the running of the 
general limitation period for‘a personal injury claim (this 
section), where the act of malpractice has occurred prior 
to the effective date of the Medical Malpractice Act, Feb- 
ruary 27, 1976. Loesch v. Henderson, 1985 -NMCA-104, 
103 N.M. 554, 710 P.2d 748. 

Statute not tolled during grnistmibrite — Cause 
of action for medical malpractice accrued at the time 
of the wrongful act causing the injury, and the statute 
of limitations was not tolled during the period of medi- 
cal treatment. Mantz v. Follingstad, 1972-NMCA-164, 84 
N.M. 478,:505 P.2d 68, overruled by Peralta v. Martinez, 
1977-NMCA-040, 90 N.M: 391, 564 P.2d 194. 

Tolled by doctor's failure to speak. — Defendant- 
doctor's failure-to inform plaintiff that her tubal: liga- 
tion was incomplete after having had knowledge of that 
fact tolled the three-year statute of limitations and 
plaintiffs malpractice suit brought 10 months after the 
birth of a child was not barred thereby. Hardin v. Farris, 
1974-NMCA-146, 87 N.M..143, 530 P.2d 407. 

Silence constituting fraudulent concealment. — 
In a confidential relationship where there exists a duty 
to speak, such as in.a doctor-patient relationship, mere si- 
lence constitutes fraudulent concealment. Hardin v. Far- 
ris, 1974-NMCA-146, 87 N.M. 143, 530 P.2d 407. 

‘Tolling for minors and incapacitated persons. 
— Section 37-1-10 NMSA 1978, regarding minors and 
incapacitated persons, effectively tolls the provisions 
of this section. Romero v. N.M. Health & Env't Dep't, 
1988-NMSC-073, 107-N.M. 516,.760 P.2d 1282. 

Filing of mandatory administrative grievances 
equitably tolls the statute of limitations. Roberts v, Bar- 
reras, 109 Fed. Appx. 224 (10th Cir. 2004), 

Section applicable to civil rights action. — An ac- 
tion,under 42 U.S.C. § 1983 for excessive use of force dur- 
ing an arrest is not governed by the limitations on actions 
contained in the Tort Claims Act but by the general statu- 
tory limitations on actions for personal injury, this section, 
or for miscellaneous claims, 37-1-4 NMSA 1978, Gunther 
v, Miller, 498 F. Supp. 882 (D.N.M. 1980), but see Newcomb 
v. Ingle, 827 F.2d 675 (10th Cir. 1987), 

A civil rights action under 42 U.S.C. § 1983 anslaa 
a social service agency and an agency of the state for 
failure to investigate or prevent abuse of mentally in- 
competent children was subject to the personal injury 
limitation of this section. Desert State Life Mgt. Servs. 
v. Association of Retarded Citizens, 939 F. Supp. 835 
(D.N.M. 1996), but see Newcomb v, Ingle, 827-F.2d 675 
(10th Cir, 1987). 

Section provides appropriate limitations pe- 
riod for § 1983 actions, Garcia v. Wilson, 731 F.2d 640 
(10th Cir. 1984), aff'd, 471 U.S, 261, 105 S. Ct. 1938, 85 
L. Ed. 2d 254 (1985); Walker v. Maruffi, 1987-NMCA-048, 
105 N.M. 768, 737 P.2d 544; Jackson v. City of Bloomfield, 
731, F.2d 652 (10th Cir, 1984). 

Garcia v. Wilson, 731 F.2d 640 (10th ra 1984), which 
applies the statutory period in this section to actions aris- 
ing under 42 U.S.C, § 1983, is to be applied prospectively 
only. Jackson v. City.of Bloomfield, 731 F.2d 652 (10th Cir. 
1984), but see Newcomb v., ingle, 827 F.2d 675 GhGth Cir. 
1987). 

Section 41-4-15 is Abalieable to civil rights action, 
- The two-year period under 41-4-15 NMSA 1978 is the 
applicable limitation period to claims under the Federal 
Civil Rights Act, 42 U.S.C. § 1988. DeVargas v, State ex 
rel. New Mexico Dep't of Cors., 1981-NMCA-109, 97 N.M. 
447, 640 P.2d 1327, but see Newcomb v. Ingle, 827 F.2d 675 
(10th Cir, 1987), 

Federal civil rights case based on conspiracy for 
malicious prosecution was not time-barred when. it 
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was commenced within the three-year limitation period, 
and the trial judge properly disregarded defendants' 
characterization of the case as discrete claims and acts 
and accepted plaintiff's characterization that it was one 
conspiracy, or a single continuing violation of plaintiff's 
constitutional rights. Robinson v. Maruffi, 895 Fad 649 
(10th Cir. 1990). 

Statutes of repose serve two well-defined pur- 
poses: first, by requiring litigation to be commenced 
within a prescribed period of time the reliability and 
availability of evidence is assured; second, both defen- 
dants and the courts, are protected from the burdens nec- 
essarily entailed in protracted controversies of unknown 


potential liability. Hartford v. Gibbons & Reed he 617 
F.2d 567 (10th Cir. 1980). 
Statute runs from manifestation of injury. — In 


personal injury action involving medical malpractice, 
the limitation period stated in this section began to run 
against plaintiff, not from the time of the malpractice, but 
from the time the injury manifested itself in a physically 
objective manner and was ascertainable; therefore, where 
operating physician failed to remove a cottonoid during 
surgery, statutory limitation period did not begin until the 
cottonoid was discovered by later surgery. Peralta v. Mar- 
tinez, 1977-NMCA-040, 90 N.M. 391, 564 P.2d 194, cert. 
denied, 90 N.M. 636, 567 P.2d 485. 

The limitation period begins to run from the time the 
injury manifests itself in a physically objective man- 
ner and is ascertainable. Crumpton v. Humana, Inc., 
1983-NMSC-034, 99 N.M. 562, 661 P.2d 54. 

Since the plaintiff began experiencing pain appar- 
ently related to the prosthesis in 1984, had the prosthe- 
sis replaced in December of that year, consulted with a 
clinic in June 1987 for continuing pain, and finally had 
the prosthesis removed in September 1987, she had rea- 
son to know the’specific cause of her injuries before Sep- 
tember 1987, and thus a products liability action filed in 
September 1990 was barred by the three-year statute of 
limitations. Sawtell v. E.I, Du Pont De Nemours & Co., 22 
F.3d 248 (10th Cir. 1994), cert. denied, 513 U.S. 917, 1158. 
Ct. 295, 130 L. Ed, 2d 209 (1994). 

Physical and psychological injury. — Acquisition of 
a venereal disease and pregnancy leading to an abortion 
are sufficiently substantial physical injuries that once the 
plaintiff knew her former parish priest had caused the 
injuries; the limitations period would begin, regardless of 
whether the plaintiff knew or should have known of the 
severe psychological damage caused by the priest's mis- 
conduct. Martinez-Sandoval v. Kirsch, 1994-NMCA-115, 
118 N.M. 616, 884 P.2d 507, cert. denied, 118 N.M. 731, 
885 P.2d 1325, cert. denied, 515 U.S. 1124, 115 S. Ct. 2282, 
132 L. Ed, 2d 285 (1995). 

When running of limitation period delayed until 
injury discovered or discoverable. — Where a party 
against whom a cause of action accrues prevents the one 
entitled to bring the cause from obtaining knowledge 
thereof by fraudulent concealment or where the cause is 
known to the injuring party but is of such character as to 
conceal itself from the injured party, the statutory limita- 
tion on the time for bringing the action will not begin to 
run until the right of action is discovered or, by the ex- 
ercise of ordinary diligence, could have been discovered. 
Garcia v. Presbyterian Hosp, Center, 1979-NMCA-034, 92 
N.M. 652, 593 P.2d 487. 

Amended complaint deemed filed when motion 
for leave to amend complaint is filed. — Where 
plaintiff filed a complaint for personal injury after suf- 
fering serious injuries while working as an operator at 
the Navajo refinery, plaintiff, following discovery, sought 
to amend his complaint to add certain defendants to the 
lawsuit; pursuant to Rule 1-015(A) NMRA, plaintiff filed 
a motion for leave to amend his complaint on the final day 
before the period allowed under the statute of limitations 
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would expire and attached the proposed amended com- 
plaint as an exhibit to the motion; the New Mexico su- 
preme court held that the amended complaint should be 
deemed filed on the day the motion for leave to amend was 
filed, because the provisions under Rule 1-015(A) NMRA, 
requiring leave of court to amend a complaint, leaves a 
plaintiff with little or no control over when the amended 
complaint may be filed. Snow v. Warren Power & Mach., 
Inc., 2015-NMSC-026, rev'g 2014-NMCA-054, 326 P.3d 33. 

Amendment adding defendants after statute of 
limitations expires. — Where plaintiff was injured 
when a hose assembly came loose from a water pump’ and 
struck plaintiff in the leg; the hose was manufactured by 
defendant Midwest and sold to defendant Warren who 
rented the hose to defendant Brininstool who supplied 
the hose to the refinery where plaintiff worked; plaintiff's 
initial compliant did not name Midwest and Brininstool; 
on January 20, 2011, the final day before the statute of 
limitations expired, plaintiff filed a motion to file a sec- 
ond amended complaint to add Warren and Brininstool 
as defendants; the district court granted the motion on 
January 27, 2012; plaintiff filed the second amended com- 
plaint on January 30, 2012; Warren and Brininstool were 
informed of the accident and plaintiffs injuries immedi- 
ately after it occurred; it was not until service of the sec- 
ond amended complaint that Brininstool received notice 
of the suit; Warren was served with a subpoena one month 
before the statute of limitations expired requesting docu- 
ments relevant to the accident; and plaintiff did not assert 
that a mistake had been made concerning the identity of 
Warren and its relation to the hose assembly and plain- 
tiff failed to show that plaintiff exercised due diligence 
to investigate and identify Warren as a defendant, the 
complaint against Brininstool did not relate back to the 
initial complaint under Rule 1-015(C)(1) NMRA and the 
complaint against Warren did not relate back to the initial 
complaint under Rule 1-015(C)(2) NMRA. Snow v. Warren 
Power & Machinery, Inc., 2014-NMCA-054, cert. granted, 
2014-NMCERT-005. 

Summary judgment in favor of defendant proper 
when defendant added to lawsuit after statute of 
limitation had expired. — Where plaintiff injured him- 
self at a rental property when he fell off of a deck that was 
constructed for the property owner by defendant, an un- 
licensed contractor, and where plaintiff added defendant 
to a personal injury lawsuit against the property owner 
four years after the injury occurred, the district court did 
not err in granting defendant's motion for summary judg- 
ment, because the three-year statute of limitation had ex- 
pired prior to plaintiff amending his complaint to join de- 
fendant in the lawsuit. Little v. Baigas, 2017-NMCA-027, 
cert. denied,,. 

Defamation. — The statute of limitations runs in a 
defamation case from the point of publication of the de- 
famatory statement, Fikes v. Furst, 2008-NMCA-006, 133 
N.M. 146, 61 P.3d 855, rev'd in part on other grounds, 
2003-NMSC-033, 134 N.M. 602, 81 P.3d 545. 

Amended complaint. — Where an amended com- 
plaint cited facts, conduct and injuries not found in the 
original complaint, the complaint does not relate back to 
the date of the original complaint; thus, to be actionable, 
defamatory statements had to be made within three years 
of the filing of the amended complaint. Fikes v. Furst, 
2003-NMCA-006, 1383 N.M. 146, 61 P.3d 855, rev'd in part 
on other grounds, 2003-NMSC-033, 134 N.M. 602, 81 P.3d 
545, 

Exclusionary provision in liability policy which 
limits insured's time for bringing action. — As 66- 
5-801 NMSA 1978 contains no time limit in which the in- 
sured can exercise his rights, an exclusionary provision 
in the liability policy which limits the insured's time for 
bringing an action to one year violates the three-year 
statute of limitation of this section for bringing a personal 
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injury suit, deprives the insureds of\their uninsured mo- 
torist coverage and is void as against public policy. Sando- 
val v. Valdez, 1978-NMCA-016, 91.N.M. 705, 580 P.2d 131, 
cert. denied, 91.N.M. 610, 577 P2d 1256. 

Subrogated insurer's action against third-party. 
tortfeasor. — When a workers’ compensation insurer 
settles with an injured worker, receives an assignment 
of his negligence cause of action to the extent of the pay- 
ment, and seeks reimbursement from a third party, the 
relevant statute of limitations is not 37-1-4.NMSA 1978 
(four-year period), which governs unspecified actions, but 
this section (three-year period), which governs actions for 
personal injury, which begins to run on a subrogated in- 
surer's action against a third-party tortfeasor at the same 
time that the statute of limitations would. begin to run on 
an action by the insured, or his personal representative 
in the event of the death of the insured. Am. Gen. Fire & 
Cas. Co. v. J.T. Constr; Co,, 1987-NMCA-094, 106 N.M, 195, 
740 P.2d 1179. 

Since an insured has a six year limitation period for 
suit against the insurance carrier under an uninsured 
motorist claim, the subrogated insurance carrier is bound 
by the same limitation period asthe insured would be if 
the insured were bringing suit against the uninsured mo- 
torist. Liberty Mut.:Ins, Co. v. Warren, 1995-NMCA-009, 
119 N.M..429, 891 P.2d 570: 

Dismissal of plaintiff's suit for failure to pros- 
ecute with due diligence. — The statute of limitations 
is tolled by the timely filing of the complaint but the trial 
court, in the exercise of its inherent power and in its dis- 
cretion, independent of statute, may dismiss a case for fail- 
ure to prosecute when it is satisfied that plaintiff has not 
applied due diligence in the prosecution of his suit. Prieto 
v, Home Educ. Livelihood Program, 1980-NMCA-114, 94 
N.M. 738, 616 P.2d 1123: 

Issue of reasonable diligence. The question of 
reasonable diligence of the plaintiffs to discover a claim 
because of publicity is a jury question and except for ex- 
ceptional cases, cannot be decided as a matter of law. Wil- 
liams v, Stewart, 2005-NMCA-061, 137 .N:M. 420, 112 P.3d 
281, cert. denied, 2005-NMCERT-005, 1387 N.M. 522, 113 
P.3d 345. 

Equitable tolling does not apply when plaintiff 
fails to exercise due diligence. — Where plaintiff was 
injured when a hose assembly came loose from a water 
pump and struck plaintiff in the leg; the hose was manu- 
factured by defendant Midwest and sold to defendant War- 
ren who rented the hose to defendant Brininstool who the 
supplied the hose to the refinery where plaintiff worked; 
plaintiffs initial compliant did not name Midwest and 
Brininstool; on January 20, 2011, the final day before the 
statute of limitations expired, plaintiff filed a motion to file 
a second amended complaint to add Warren and Brinin- 
stool as defendants; the district court granted the motion 
on January 27, 2012; plaintiff filed the second, amended 
complaint on January 30, 2012; Brininstool and Warren 
were served with the amended complaint on February. 2 
and 6, 2011; and plaintiff failed to present evidence that 
plaintiff diligently pursued plaintiffs rights or that ex- 
traordinary circumstances prevented the diligent pursuit 
of plaintiff's rights, the doctrine of equitable tolling did not 
apply to plaintiff. Snow v. Warren Power & Machinery, Inc., 
2014-NMCA-054, cert. granted, 2014-NMCERT-005. 

Being an unlicensed contractor does not preclude 
asserting a statute of limitations defense. — Al- 
though New Mexico has a strong public policy against un- 
licensed contractors, the statute of limitations is an affir- 
mative defense available to all defendants, and equitable 
tolling or equitable estoppel is not triggered as a matter of 
law when a defendant is an unlicensed contractor. Little v. 
Baigas, 2017-NMCA-027, cert. denied. , 

Equitable tolling does not apply when plaintiff 
fails to affirmatively seek the necessary information 
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to support a known cause of action. — Where plain- 
tiff injured himself at a rental property when he fell‘off 
of a deck that was constructed for the property owner by 
defendant, an unlicensed contractor, and where plaintiff, 
once he discovered the name of the deck's: builder, added 
defendant to a personal injury lawsuit-against the prop- 
erty owner four years after the injury occurred, equita- 
ble tolling did not apply because plaintiff knew he had a 
cause of action against the deck builder, but failed to show 
that he diligently investigated. and pursued the identity 
of all parties responsible for his injury and there were no 
extraordinary circumstances justifying tolling. Little v. 
Baigas, 2017-NMCA-027, cert: denied. 

Equitable estoppel did not apply when plain- 
tiff failed to demonstrate detrimental reliance. 
— Where plaintiff injured himself at a rental,property 
when he’ fell off of a deck that. was constructed for, the 
property owner by defendant, an:unlicensed contractor, 
and where plaintiff, once he discovered the name of the 
deck's builder, added defendant to a personal injury law- 
suit against the property owner four years after the in- 
jury occurred, the district court did not err in determin- 
ing that equitable estoppel.did not apply, because there 
was no evidence that defendant concealed his identity or 
intended to thwart plaintiffs claim, and plaintiff failed 
to demonstrate that he relied to his detriment on any- 
thing defendant did. Little v. Baigas, 2017-NMCA-027, 
cert. denied. 

Respandeat superior claim barred where parties 
not notified within three years. — Respondeat supe- 
rior claim asserted under an amended complaint which 
represents the addition of a party and of a claim against 
that party was barred by the three-year statute of limita- 
tions because, by adding a previously unnotified party be- 
yond the applicable limitation period, the amended com- 
plaint did not relate back to the timely filing of the,original 
complaint. Romero v. Ole Tires, Inc,, 1984-NMCA-092, 101. 
N.M. 759, 688 P.2d 1263. 

Actions against a deceased personal representa- 
tive on his surety bond are exempted from the time 
limitations imposed by 45-3-808_ NMSA 1978. Such a 
claim is governed by.-this, section. Bowman v. Butler, 
1982-NMCA-108, 98 N.M. 357, 648 P.2d 815. 

Accrual of tort of unlawful public. disclosure of 
private fact. — In the tort. of unlawful public disclosure 
of a private fact, the gravamen of the.claimed injury is 
the publication of the information; thus, the statute of 
limitations runs from the date that the information. is 
published, Benally v. Hundred Arrows Press, Inc., 614.F. 
Supp. 969 (D.N.M. 1985), rev'd on other grounds sub nom, 
Benally v. Amon Carter Museum of W. Art, 858 F.2d 618 
(10th Cir. 1988). 

When running of limitation period delayed until 
injury discovered or discoverable. — Where on. the 
face of the complaint plaintiff.was incapable, of under- 
standing or perceiving the nature of what plaintiff was.do- 
ing or its consequences and was also in no mental condi- 
tion to perceive the extent and effects of defendants' mind 
and body control techniques, the running of the limitation 
period is delayed. Roney v, Siri Singh Sahib. Harbhajan 
Singh Yogi, 1985-NMCA-052, 103 N.M. 89, 703 P.2d 186, 
cert denied, 103 N.M. 62, 702 P.2d.1007. 

This statute does not preclude the state or any 
of its subdivisions or agencies from maintaining 
actions against the principal and sureties on ofigial 
bonds, 1925-26 Op. Att'y Gen.,No, 26-3899, 

Statute of limitations does not run ‘against ibe 
state in action to recover on official bond. 1947-48 Op. 
Att'y Gen. No. 47-5019, 

Law reviews, — For article, "Medical Malpractice Leg- 
islation in New. Mexico," see 7 N.M.L. Rev. 5 (1976-77). 

For survey, "The Statute of Limitations in Medical Mal 
practice Actions," see 6 N.M.L. Rey, 271 (1976). 
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For comment, "A Survey of the Law of Strict Tort Prod- 
ucts Liability in New Mexico," see 11 N.M.L. Rev. 359 
(1981). 

For article, "Constitutional Torts and the New Mexico 
Torts Claims Act," see 13 N.M.L, Rev. 1 (1983). 

For annual survey of New Mexico law relating to torts, 
see 13. N.M.L, Rev. 473 (1983). 

For note, "Federal Civil Rights Act - The New Mexico 
Appellate Courts' Choice of the Proper Limitations Period 
for Civil Rights Actions Filed Under 42 U.S.C.;.§ 1983: De- 
Vargas v, State ex rel. New Mexico Department of Coxpen: 
tions," see 13 N.M.L. Rev. 555 (1983). 

For article, Defamation in New Mexico," see 14 N.M. m 
Rev, 321 (1984). 

For article, "Selecting an Analogous State Limitations 
Statute in Reconstruction Civil Rights Claims: The Tenth 
Circuit's Resolution," see 15 N.M.L, Rev. 11 (1985). 

For survey of medical malpractice law in New Mexico, 
see 18 N.M.L. Rev. 469 (1988). 

For annual. survey of New Mexico law of civil procedure, 
19 N.M.L. Rev. 627 (1990). 

For annual survey of New Mexico law of products liabil- 
ity, 19 N.M.L: Rev. 748 (1990)... 

For article, "Bartlett Revisited: The Impact of Several 
Liability on Pretrial Procedure in New;Mexico — Part 
Two," see 35 N.M.L, Rev. 37 (2005). 

Am. Jur. 2d, A.L.R, and C.J.S. references, — 12 Am. 
Jur. 2d Bonds §.37; 51 Am, Jur, 2d Limitations of Actions 
8§ 102, 135, 

Waiver or tolling of statute of limitations by executor or 
administrator, 8 A.L.R.2d 660. 

What period of limitation governs in an action against 
public officer and a surety on his official bond, 18 A.L.R.2d 
1176. 

Action by passenger against carrier for personal inju- 
ries as based on contract or on tort, with respect ‘to appli- 
cation of statutes of limitations, 20 A.L.R:24.331, 

Inclusion or exclusion of first and last day for purposes 
of statute.of limitations, 20 A.L.R.2d 1249. » 
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What constitutes "publication" of libel in order to start 
running of period of limitations, 42. A.L.R.3d 807. 

When statute of limitations begins to run as to 
cause of action for nuisance.based on air pollution, 19 
A.L.R.4th 456. 

Limitation of actions: invasion of right of privacy, 33 
A.L.R.4th 479. 

Limitation of actions: timeiof discovery of defamation as 


_ determining accrual of,action, 35 A.L.R.4th 1002. 


When: statute of limitations commences to run on au- 
tomobile no-fault insurance personal injury claim, 36 
A.L.R.4th 357, 

Validity, construction, and application, in nonstatu- 
tory personal injury actions, of state statute providing 
for borrowing of statute of limitations of another state, 41 
A.L.R.4th 1025. 

Statute of limitations applicable to third person's action 
against psychiatrist, psychologist, or other mental health 
practitioner, based:on failure to warn persons against 
whom patient expressed threats, 41 A.L.R.4th 1078. 

Parent's right to recover for loss of consortium in con- 
nection with injury to child, 54 A.L.R.4th 112. 

Medical malpractice: when limitations. period be- 
gins to run on claim for optometrist's:malpractice, 70 
A.L.R.4th 600. 

Application of "discovery rule" to postpone running of 
limitations against action for damages from assault, 88 
A.L.R.4th 1063. 

Computation of net "loss" for which fidelity insurer is 
liable, 5A.L.R.5th 132. 

Application of statute of limitations in flivate tort ac- 
tions based on injury to persons or property caused by un- 
dergound flow of contaminants, 11 A.L.R.5th 488, 

Preemption, by Railway Labor Act (45 USCS §§ 151 et 
seq.), of employee's state-law action for infliction of emo- 

tional distress, 104 A.L.R. Fed.,548. 

54 CJ.S; Limitations of Actions §§ 69, 152,164, 165, 
168, 176, 183, 


37-1-9. [Effect of absence from state Peers of debtor. ] 


If, at any time after the incurring of an indebtedness or liability or the accrual of a cause of action 
against him or the entry of judgment against him in this state, a debtor shall have been or shall be 
absent from or:out of the state or concealed within the state, the time during which he may have 
been or may be out of or absent from the state or may have concealed or may conceal himself within 
the state shall not be included in computing any of the periods of limitation above provided. 


History: Laws 1880, ch. 5, § 9; C.L. 1884, § 1868; C.L. 
1897, § 2921; Laws 19083, ch, 62, § 1; Code 1915, § 3352; 


§ 23-1-9. 
Bracketed material: — The bracketed material was 
‘inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Strict construction. — Although the law favors the 
right of action rather than the right of limitation, excep- 
tions to statutes of limitation must be construed strictly. 
Slade v. Slade, 1970-NMSC-064, 81 N.M. 462, 468 P.2d 
627. 

Liberal construction. — The law favors right of ac- 
tion rather than right of limitation, so that a statute 
which tolls the statute of limitations should be liberally 
construed to accomplish that purpose. In re Goldsworthy's 
Estate, 1941-NMSC-036, 45 N.M. 406, 115 P.2d 627. 

"In this state". — In this section the qualifying phrase, 
"in this state," appearing after the phrase "entry of judg- 
ment against him," immediately preceding, does not 
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extend to the more remote. antecedent, "incurring of an 
indebtedness or liability or the accrual of a cause of action 
against him," under the doctrine of the last antecedent, by 
which expressions are to be applied to words or phrases 
immediately preceding them, for statutes are to be read 
according to their grammatical sense, unless something 
different apparently was intended. In re Goldsworthy's 
Estate, 1941-NMSC-036, 45 N.M. 406, 115 P.2d 627. 

Section applies only to judgments rendered 
within state. Northcutt.v. King, 1917-NMSC-083,. 23 
N.M. 515, 169 P. 473. 

Section inapplicable to foreign judgment. — This 
section, which exempts application of the statute of limita- 
tions in the event of absence from/the state or concealment 
within the state, applies only to judgments rendered within 
the state. Slade v. Slade, 1970-NMSC-064, 81 N.M. 462, 468 
P.2d 627; Tenorio v. Cohen, 1981-NMCA-100, 96 N.M. 756, 
635 P.2d 311, cert. denied, 97 N.M. 140, 637 P.2d 571. 

Place of accrual of cause. — There is no apparent 
reason why the legislature intended to discriminate in ap- 
plication of statute tolling statute of limitations as to the 
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place where cause of action accrued, in favor of its own 
citizens as against nonresidents, unless. such intention 
is plain; so the fact that it arose out of state is sufficient 
to save the statute from running in favor of party to be 
charged until he comes within its jurisdiction. In re Gold- 
sworthy's Estate, 1941-NMSC-036, 45 N.M. 406, 115 P.2d 
627. 

Residence at accrual of cause. — To come within the 
exception and to prevent the running of the statutes of 
limitation, the defendant must be a resident of the terri- 
tory at time the cause of action accrues and depart thereaf- 
ter. Heisel v. York, 1942-NMSC-009, 46 N.M, 210, 125 P.2d 
717; Lindauer Mercantile ‘Co, v. Boyd, 1902-NMSC-021, 11 
N.M. 464, 70 P. 568. 

Foreign residence. — This section applies to'debtor's 
residence in another country at time of and since execution 
of note sued on. Bunton v. Abernathy, 1987-NMSC-084, 41 
N.M. 684, 73 P.2d 810. 

Section inapplicable where service obtainable. — 
The tolling statute should not be applied if a defendant 
could be served with process, either actual or substituted, 
as the purpose ofthe tolling statute was to prevent in- 
justice by stopping the operation of the statute of limita- 
tions where there could be no service of process. Benally. 
v. Pigman, 1967-NMSC-148, 78 N.M. 189, 429 P.2d 648; 
Tenorio v. Cohen, 1981-NMCA-100, 96 N.M. 756, 6385 P.2d 
311, cert, denied, 97 N.M. 140, 637 P.2d 571. 

Failure to show impossibility of service bars ap- 
plication of section. — Where plaintiff did not attempt 
to serve personal process on defendants who were out of 
the country, did not attempt, what would apparently have 
been successful, substitute service of process on defen- 
dants, and did not even file the complaint within the appli- 
cable limitation period, the plaintiff has not met his bur- 
den of showing impossibility of service to make this section 
applicable. Tenorio v, Cohen, 1981-NMCA-100, 96 N.M. 
756, 635 P.2d 311, cert. denied, 97 N.M. 140, 637 P.2d 571. 

As under "long-arm" provisions. — If process could 
have been served under long-arm provisions, plaintiff 
would not be entitled to this statutory exception. Kennedy 
v. Lynch, 1973-NMSC-085, 85 N.M. 479, 513 P.2d 1261. 

Service by long-arm statute. —,Where, there may 
be service, as under the “long-arm" statute, the toll- 
ing statute simply does not apply. Benally v. Pigman, 
1967-NMSC-148, 78 N.M. 189, 429 P.2d 648. 

Burden on plaintiff. — When a party claims the 
benefit of an exception from the operation of the statute, 
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the burden is on him to show that he is entitled to it; all. 


presumptions are against him since his claim to exemp- 
tion is against the current of the law and is founded upon 
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exceptions. Kennedyv. Lynch, 1973-NMSC- 085, 85 N.M. 
479, 513 P.2d 1261. 

Showing of impossibility réquivedients When the 
plaintiff relies upon the defendant's absence as interrupt- 
ing the running of the statute, it is necessary for him to 
show such absence on the part of the defendant, and plain- 
tiff must also show that it is not possible to serve process 
on the defendant. Kennedy v. Lynch, 1973-NMSC-085, 85 
N.M..479, 518 P.2d 1261. 

Concealment not shown. — Where plasidien was 
aware of defendant's location in foreign state, from which 
he made some payments, the fact that he had made no 
payments after job transfer to New Mexico was not suf- 
ficient by itself to establish concealment. Slade v. a 
1970-NMSC-064, 81 N.M. 462, 468 P.2d 627. 

This section is retrospective in operation. Orrin 
v. Van Arsdell, 12 N.M. 344, 78 P. 48 (1904), 

Law reviews, — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961), 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur, 2d Limitation of Actions §§ 154 to 169; 193. 

Provision in statute of limitations as to absence from 
state as applied to a nonresident individual who has an 
office or place of business in the state, 61 A.L.R, 391. 

Provision suspending limitations while defendant is a 
nonresident or without the state as affected by nonresi- 
dence of party asserting cause of action, 83 A.L.R. 271, 

Nonresidence or absence of defendant from state ‘as 
suspending or tolling statute of limitations where relief 
is sought, or could have been sought, by an action or pro- 
ceeding in rem or quasi in rem, 119 A.L.R. 381. 

Provision of statute of limitation excluding period of ab- 
sence of debtor or defendant from state as applicable to 
action on liability or cause of action accruing out of state, 
148: A.L.R. 732. 

Right to enter judgment by confession as affecting sus- 
pension of statute of limitations during absence of debtor 
from state, 172 A.L.R. 997. 

Provision of statute excluding period of ddfendavt's ab- 
sence from the state as is applicable to a local cause of 
action against individual who was a nonresident when the 
same arose, 17 A.L.R.2d 502. 

Absence of judgment debtor from state as suspending or 


tolling running of period as to judgment, 27 A.L.R.2d 839. 


Imprisonment of party to civil action as tolling statute 
of limitations, 77 A.L.R.3d 735. 

When statute of limitations begins to run as to cause “pe 
action for development of latent industrial or occupational 
disease, 1 A.L.R.4th 117. 

54 C.J.S. Limitations of Actions §§ 98 to'104. 


37-1-10. Minors; incapacitated persons. 


The times limited for the bringing of actions by the preceding provisions of this chapter shall, in 
favor of minors and incapacitated persons, be extended so that they shall have one year from and 
after the termination of such incapacity within which to commence said actions. 


History: Laws 1880, ch. 5, § 10; C.L. 1884, § 1869; 
C.L, 1897, § 2922; Code 1915, § 3353; C.S. 1929, § 83- 
108; 1941 Comp., § 27-109; 1953 Comp., § 23-1-10; 
Laws 1975, ch, 257, §.8-116. 

Compiler’ s notes. — The words "this chapter" refer to 
ch. 68 of the 1915 Code, which is compiled as 37-1-1 to 37- 
1-4, 37-1-6 to 37-1-19, 37-1-21, 37-1-22, 37-1-25, 37-1-26 
NMSA 1978. 


ANNOTATIONS 


Constitutionality. — This section does not violate any 
substantive due process or equal protection rights. Gomez 
v. Chavarria, 2009-NMCA-035, 146 N.M. 46, 206 P.3d 157, 
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cert. quashed, 2009-NMCERT-012, 147 N.M, 601, 227 P.3d 
91. 

Termination of limitation period after a minor 
reaches the age of majority. — A minor's lawsuit for 
personal injuries is not barred until one year after the 
minor reaches the age of majority or until three years 
after the accident, whichever computation of time gives 
the injured minor the most time to act. Gomez v. Chavar- 
ria, 2009-NMCA-035,_146 N.M,. 46, 206 P.38d 157, cert. 
quashed, 2009-NMCERT-012, 147 N.M. 601, 227 P.3d 91.. 

Purpose of section. — Statutes of limitation begin to 
run against everyone, including minors, when the cause of 
action accrues, and tolling statutes only extend the time 
for completing the bar of the statute so that the minor 
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shall have an opportunity to act for himself after the dis- 
ability caused by his minority has been removed. Slade v. 
Slade, 1970-NMSC-064, 81 N.M; 462, 468 P.2d 627. 

Personal privilege. — The disability which saves a 
person from the operation of the statute of limitations 
is a personal privilege of the person under the disability 
only, and cannot confer rights on persons asserting inde- 
pendent actions. Slade v. Slade, 1970-NMSC-064, 81 N.M. 
462, 468 P.2d 627. 

Strict construction. — Although the law favors the 
right of action rather than the right of limitation, exceptions 
to statutes of limitation must be construed strictly. Slade v. 
Slade, 1970-NMSC-064, 81 N.M. 462, 468 P.2d 627. 

Persons "under legal disability" do not include 
convicts serving a term in the penitentiary at the time 
of the alleged personal injury. Musgrave v. McManus, 
1918-NMSC-075, 24 N.M. 227, 173 P. 196 (decided under 
prior law). 

Exceptions contained in statutes of limitation are to be 
strictly construed and persons imprisoned are not under 
any legal disability within the meaning of Section 37-1-8 
NMSA 1978, Chavez v, Kitsch, 1962-NMSC-122, 70 N.M. 
439, 374 P.2d 497 (decided under prior law), 

Appointment of guardian does not start statute of 
limitations. — This section would not bar claims of men- 
tally incompetent children until one year after the termi- 
nation of incapacity, even if a guardian was appointed for 
the children who could legally sue on their behalf. Desert 
State Life Mgmt. Servs. v. Ass'n of Retarded Citizens, 939 
F, Supp, 835 (D.N.M, 1996). 

Section applies to proceedings in probate court. 
Browning v, Estate of Browning, 1886-NMSC-022, 3 N.M. 
(Gild,) 659, 9 P, 677; Bent v. Thompson, 188 U.S. 114, 11S. 
Ct. 238, 34 L. Ed. 902 (1891). 

Section does not apply to death by wrongful act 
statute. Natseway v. Jojola, 1952-NMSC-104, 56 N.M. 
798, 251 P.2d 274, 

Negligence suits against municipalities. — This 
section does not apply to actions for negligence against 
municipalities which must be commenced as provided 
by 87-1-24 NMSA 1978 and a claim of disability did not 
postpone operation of that section. Noriega v. City of Albu- 
querque, 1974-NMCA-040, 86 N.M., 294, 523 P.2d 29, cert. 
denied, 86 N.M. 281, 523 P.2d 16. 

Suit against builder. — Section 37-1-27 NMSA 1978 
is not a part of "this chapter," as referred to in this sec- 
tion, and the extension effected herein does not apply 
to suit brought by minor against a builder covered un- 
der provisions of 87-1-27 NMSA 1978. Howell v. Burk, 
1977-NMCA-077, 90 N.M. 688, 568 P.2d 214, cert. denied, 
91 N.M. 3, 569 P.2d 413. 

Section does not apply to time limitation for fil- 
ing a workmen's compensation claim. Lent v, Employ- 
ment Sec. Comm'n, 1982-NMCA-147, 99 N.M. 407, 658 
P.2d 1184, cert. quashed, 99 N.M. 226, 656 P.2d 889 (1983); 
Howie v, Stevens, 1984-NMCA-052, 102 N.M. 300, 694 P.2d 
1865, cert. quashed, 102 N.M. 293, 694 P.2d 1358 (1985), 

Plaintiff not entitled to statutory disability. — 
The trial court erred in concluding that plaintiff was en- 
titled to the disability which the statute grants to a minor 
personally for a period of one year after his disability is 
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removed, where the action filed by plaintiff was not in fa- 
vor of the minor but was her own cause of action seeking a 
money judgment in her name alone based upon a foreign 
judgment in her favor. Slade v. Slade, 1970-NMSC-064, 81 
N.M. 462, 468 P.2d 627. 

Reprobate of will. — A person has no standing in 
court to ask for reprobate of a will four years after attain- 
ing his majority. Bent v. Thompson, 188 U.S. 114, 11S. Ct. 
238, 34 L, Ed. 902 (1891). 

Law reviews. — For note, "Tort Law - Hither the Par- 
ents or the Child May Claim Compensation for the Child's 
Medical and Nonmedical Damages: Lopez v. Southwest 
Community Health Services," see 23 N.M.L. Rev. 373 (1993). 

For note and comment, "Statutes of Limitations Applied 
to Minors: The New Mexico Court of Appeals' Balance of 
Competing States Interests to Favor Children," see 35 
N.M.L. Rev. 535 (2005). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 51 Am, 


- Jur 2d Limitation of Actions §§ 178 to 191, 193 to 199. 


Taking disabilities for purposes of the statute of limita- 
tions, 53 A.L.R. 1303. 

Statute providing that an insane person, minor or other 
person under disability may bring suit within specified 
time after removal of disability as affecting right to bring 
action before disability removed, 109 A.L.R. 954. 

One wrongfully adjudged or committed as insane within 
benefit of provision of statute of limitations allowing time 
to sue after removal of disability, 166 A.L.R. 960. 

Proof of unadjudged incompetency which prevents run- 
ning of statute of limitations, 9 A.L.R.2d 964. 

Inclusion or exclusion of first and last day for purposes 
of statute of limitations, 20 A.L.R.2d 1249. 

Time of existence of mental incompetency which will 
prevent or suspend running of statute, 41 A.L.R.2d 726. 

Appointment of committee for incompetent or guard- 
ian for infant as effecting running of statute of limitations 
against him, 86 A.L.R.2d 965. 

Tolling of state statute of limitations in favor of 
one commencing action despite existing disability, 30 
A.L.R.4th 1092. 

Tolling of statute of limitations, on account of minority 
of injured child; as applicable to parent's or guardian's 
right of action arising out of same injury, 49 A.L.R.4th 216. 

Wrongful death: surviving parent's minority as tolling 
limitation period on suit for child's wrongful death, 54 
A.L.R.4th 362. 

Local government tort liability: minority as affecting 
notice of claim requirement, 58 A.L.R.4th 402. 

Medical malpractice statutes of limitation minority pro- 
visions, 62 A.L.R.4th 758. 

Emotional or psychological "blocking" or repression as 
tolling running of statute of limitations, 11 A.L.R.5th 588. 

Posttraumatic syndrome as tolling running of statute of 
limitations, 12 A.L.R.5th 546. 

Medical malpractice statutes of limitation minority pro- 
visions, 71 A.L.R.5th 307. 

Effect of appointment of legal representative for person 
under mental disability on running of state statute of lim- 
itations against such person, 111 A.L.R.5th 159. 

54 C.J.S, Limitation of Actions §§ 105 to 120. 


If the person entitled to a cause of action die within one year next previous to the expiration of 
the limitation above provided, the representatives of such persons shall have one year after such 


death within which to commence said action. 


History: Laws 1880, ch. 5, § 11; C.L. 1884, § 1870; 
C.L. 1897, § 29-238; Code 1915, § 3354; C.S. 1929, § 83- 
109; 1941 Comp., § 27-110; 1953 Comp., § 23-1-11. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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ANNOTATIONS the injury sued upon resulted in death. Kilkenny v. Ken- 
my sod any kent ney, 1961-NMSC-019, 68 N.M. 266, 361 P.2d 149. 
Effect of section. — This section, would allow the Am. Jur. 2d, A:L.R. and C.J.S. references, — 51Am. 
bringing of suit within one year from the. date of death 2 Jur; 2d Limitation of Actions §§ 194, 195. 
of an incompetent, provided the injury sued upon, did not - Inclusion or exclusion of first-and last day for purposes 
result in death. Kilkenny VD. Kenney, 1961-NMSC-019, 68 of statute of limitations, 920:A.L.R.2d 1249. 
N.M. 266, 361 P.2d 149. Entry or indorsement by creditor on note, bond or other 
Section held applicable to claim on note against obligation as evidence of part payment which will toll the 
decedent's estate. Browning v. Estate of Browning, statute of limitations, 23 A.L.R.2d 1331. / 
1886-NMSC-022, 3 N.M, (Gild,) 659, 9 P. 677. Estoppel to rely on statute of limitations, 24 A.L.R.2d 
Section applies to proceedings i in probate court. 1413. 
Browning v. Estate of Browning, 1886-NMSC-022, 3 N.M. Statute of liars coe effect of delay?i in appointing ad- 
(Gild,) 659, 9 P. 677. ministrator or other representative on cause of action ac- 
Section inapplicable to wrongful death, — The cruing at or after death of person in whose favor it would 
Wrongful Death Act, and not this section, applies where have accrued, 28 A\L.R.3d 1141. 


54.C.J.S. Limitations of Action §§.118, 119. 


37-1-12. [When commencement of action stayed or prevented.] 


When the commencement of any action shall be stayed or prevented by injunction order or other 
lawful proceeding, the time such injunction order or proceeding shall continue in force shall not be 
counted in computing the period of limitation. h fet! 


‘History: Laws 1880, ch. 5, § 15; C.L. 1884, § 1875; and where homeowners filed for bankruptcy three times 


C.L. 1897, § 2928; Code 1915, § 3358; C.S. 1929, § 83- between 2011 and 2012; the third of which resulted in 
118; 1941 Comp., § 27-111; 1953 Comp., § 23-1-12. a discharge order, the district court erred in dismissing 
Bracketed material. — The bracketed material was bank's entire foreclosure claim as barred by the six-year 
inserted by the compiler and is not part of the law. statute of limitations, because in the context of an install- 
: ment habuisten® Tike the note in this case, the statute would 
ANN have begun to run with respect to the whole indebtedness 
NOTATIONS only from the date of an exercise of the option to declare 
Mandatory grievance proceedings. — Although the whole indebtedness due, and pursuant to 37-1-12 
New Mexico has no caselaw specifically addressing the NMSA 1978, the statute of limitations for its claim for the 
tolling requirements upon the filing of mandatory admin- accelerated balance as of October 2009, was tolled dur- 
istrative grievances, the language of the statute seems to ing the periods in which homeowners' three bankruptcies 
encompass mandatory grievance proceedings. Roberts v. were pending in federal bankruptcy court as a result of 
Barreras, 484 F.8d 1236 (10th Cir. 2007), automatic stays. LSF9 Master Participation Pret v: San- 
Pendency of an appeal. — The statute of limitations chez, 2019-NMCA-055. 
does not run during the pendency of an appeal. United Stay of proceedings in class action dods not pre- 
States Fire Ins. Co. v. Aeronautics, Inc., 1988- NMB8C- 0651, clude a party from filing a separate lawsuit asserting that 
107 N.M. 320, 757 P.2d 790. party's claims and does not toll the statutes of limitations 
Automatic stays in bankruptcy disdecduie toll with respect to those claims. Butler v. Deutsche Morgan 
the statute of limitations. — Where plaintiff bank, Grenfell, Inc., 2006-NMCA-084, 140 N.M. 111, 140 P.3d 
in February 2016, brought a second foreclosure action 532, cert. denied, 2006-NMCERT- 007, 140 NM. 279, 142 
against homeowners who defaulted on a mortgage loan in iF 3d 360. 
October 2008, following the dismissal of its first foreclo- Am. Jur. 2d, A.L.R. and C.J.S. references. —- 51 Am, 
sure action, which was filed in October 2009 and where Jur, 2d Limitation of Actions § 171. 
bank exercised an option under the note to accelerate and Estoppel to rely on statute of limitations, 24 A.L.R.2d 
declare immediately payable and‘due the full amount of 1413, 
the principal and all interest still owed under ‘the note, 54 C.J.S. Limitations of Actions §§ 124, 125. 


37-1-13. [When action deemed commenced, | 


The filing in the proper clerk's office of the petition, declaration, bill or affidavit; upon the filing 
of which process is authorized by law to be issued, with intent that process shall issue immediately 
thereupon, which intent shall be presumed, unless the contrary appear, shall be deemed a com- 
mencement of the action. 


tee z zg 
History: Laws 1880, ch. 5, § 8; C.L. 1884, § 1867; C.L. ANNOTATIONS 
1897, § 2920; Code 1915, § 3367; C.S. 1929, § 83-124; ; Pet eia 9° 
1941 Comp,, § 27-112; 1953 Comp., § 23-1-13. Legislature lacks constitutional power to pre- 
Bracketed material. — The bracketed material was scribe procedural rules, invalidating section. — Un- 
inserted by the compiler and is not part of the law. der the. constitution, the legislature lacks the power to 
Cross references. — For commencement of civil ac- prescribe by statute rules of evidence and procedure; this 
tion, see Rule 1-003 NMRA, section is procedural and, therefore, invalid; Rule 1-003 
For bleadi lowed, see Rule 1-007 NMRA. NMRA is controlling. Prieté v. Home Educ. Livelihood Pro- 
se Paaiel a to Fig 400 er HAO gram, 1980-NMCA-114, 94 N.M. 738, 616 P.2d 1128. 
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Conditional suspension of statute. — Although usu- 
ally the act of filing a complaint conditionally suspends 
the statute of limitations and it is not necessary to serve 
process before the expiration of the limitation period, the 
rule is not without qualification. Murphy v. Citizens Bank, 
244 F.2d 611 (10th Cir. 1957). 

Rejection of complaint by court clerk. — A court 
clerk lacks the discretion to reject pleadings for techni- 
cal violations and a pleading improperly rejected by a 
court clerk will be considered filed when delivered to 
the clerk. Ennis v. KMart Corp., 2001-NMCA-068, 131 
N.M. 32, 33 P.3d 22, cert. denied, 180 N.M. 722, 31 P.8d 
380, 

Section recognizes need for good faith in filing of 
actions and of due diligence in the issuance of process in 
order to toll the statute of limitations. Murphy v. Citizens 
Bank, 244 F.2d 511 (10th Cir. 1957). 

‘Reasonable diligence is essential to effective sus- 
pension of statute of limitations. Murphy v. Citizens 
Bank, 244 F.2d 511 (10th Cir. 1957). 

Plaintiff's suit dismissable for failure to prose- 
cute with due diligence. — The statute of limitations 
is tolled by the timely filing of the complaint, but the trial 
court, in the exercise of its inherent power and in its dis- 
cretion, independent of statute, may dismiss 4 case for fail- 
ure to prosecute when it is satisfied that plaintiff has not 
applied due diligence in the prosecution of his suit. Prieto 
v. Home Educ. Livelihood Program, 1980-NMCA-114, 94 
N.M. 788, 616 P.2d 1128. 

Standard is reasonable diligence. — Prieto v. Home 
Educ, Livelihood Program, 94 N.M. 738, 616 P.2d 1123 (Ct. 
App. 1980), should not be interpreted as requiring a show- 
ing of intentional delay. Rather, the court must determine 
if the plaintiff failed to exercise due diligence in serv- 
ing process based on a standard of objective reasonable- 
ness and, if so, to exercise its discretion in determining 
whether the delay warrants a dismissal of the complaint. 
Graubard v. Balcor Co., 2000-NMCA-032, 128 N.M. 790, 
999 P.2d 434. 

Filing without requisite intent. — Filing of com- 
plaint one week before asserted cause of action would'be 
barred did not toll statute of limitations where service of 
process was not procured for over 13 months, appellant 
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having filed his complaint for the very purpose of tolling 
the statute of limitations and having had no‘ intent to is- 
sue process immediately. Murphy v. Citizens Bank, 244 
F.2d 511 (10th Cir. 1957). 

Effect of pursuing wrong remedy. — Notice of ap- 
peal of state board of education's dismissal of teacher, and 
purported issuance of a so-called writ‘of certiorari by the 
clerk of the court, did not constitute the filing of a "peti- 
tion, declaration, bill or affidavit" upon which process was 
"authorized by law to be issued," as the only remedy avail- 
able for reviewing the actions of the board was certiorari 
issued by order of the court upon proper application. Rob- 
erson v, Board of Educ., 1967-NMSC-176, 78 N.M. 297, 430 
P.2d 868, 

Scire facias as an action. — While it is true that scire 
facias for an execution is ordinarily a judicial writ to con- 
tinue the effect of the former judgment, yet it is in the 
nature of an action because the defendant may plead to 
it. Browne v. Chavez, 181 U.S. 68, 21 S. Ct. 514, 45 L. Ed. 
752 (1901). 

Leaving papers with clerk. —'A paper left with the 
clerk for filing in a cause, whether marked "filed" or not, is 
a paper in the cause. Jn re Lewisohn, 1897-NMSC-013, 9 
N.M. 101, 49 P. 909. 

Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 
tion," see 6 N.M.L. Rev. 213 (1976). 

For annual survey of New Mexico law relating to civil 
procedure, see 12 N.M.L. Rev, 97 (1982). 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N.M.L. Rev. 407 (1985). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 51 Am: 
Jur. 2d Limitation of Actions §§ 200 to 231. 

Tolling of statute of limitations:where process is not 
served before expiration of limitation period, as affected 
by statutes defining commencement of action; or expressly 
relating to interruption of running of limitations, 27 
A.L.R. 236, 51 A.L.R.2d 388. 

Ancillary proceedings as suspending or removing bar of 
statute of limitations as to judgment, 166 A.L.R. 767. 

54 C.J.S. Limitations of Actions § 217. 


37-1-14. [When second suit deemed continuation of first action. ] 


If, after the commencement of an action, the plaintiff fail therein for any cause, except negli- 
gence in its prosecution, and a new suit be commenced within six months thereafter, the second 
suit shall, for the purposes herein contemplated, be deemed a continuation of the first. 


History: Laws 1880, ch. 5, § 12; C.L. 1884, § 1872; 
C.L. 1897, § 2925; Code 1915, § 3355; C.S. 1929, § 83- 
110; 1941 Comp., § 27-113; 1953 Comp., § 23-1-14. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Res judicata in first action. — Where plaintiff's 
claim is barred on res judicata grounds, plaintiff cannot 
invoke the savings statute to claim continuation of an ac- 
tion which never existed. Murphy v. Klein Tools, Inc., 935 
F.2d 1127 (10th Cir.), cert denied, 502 U.S. 952, 112. S.Ct. 
407. 116 L.Ed.2d 355 (1991). 

Actions filed in other states. — State statutes are 
applicable to actions originally filed in sister states. Prince 
v. Leesona Corp., 720 F.2d 1166 (10th Cir, 1983). 

Construction. — The "exception" in this section 
goes to the status of anew suit as a continuation of the 
first and not to the right to file a new suit within the 
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period of the statute of limitations. Benally v. Pigman, 
1967-NMSC-148, 78 N.M. 189, 429 P.2d 648; City of Ro- 
swell v, Holmes, 1939-NMSC-062, 44 N.M. 1, 96 P.2d 701. 

The words "for the purposes herein contemplated" re- 
ferred only to the subject matter of the particular act en- 
acting the section (Laws 1880, ch. 5). Benally v. Pigman, 
1967-NMSO-148, 78 N.M. 189, 429 P.2d 648. 

‘Claim of continuation must be made in trial court 
and reflected in the record (though not necessarily in the 
pleadings). State ex rel. Brown v. Hatley, 1969-NMSC-018, 
80 N.M. 24, 450 P.2d 624. 

Failure to claim continuation. — Action filed after 
statute had run, subsequent to dismissal of timely first 
action, was properly dismissed by trial court where no ref- 
erence to or request for recognition of the first action was 
made therein. Miller v. Smith, 1955-NMSC-021, 59 N.M. 
235, 282 P.2d 715. 

Substantial similarity required. — For a complaint 
to be considered a continuation of a prior complaint, 


both must be substantially the same, involving the same 
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parties, the same cause of action and the same right, and 
this must appear from the record, Rito Cebolla Invs., Ltd. 
v. Golden: W. Land Corp., 1980-NMCA-028, 94 N.M. 121, 

607 P.2d 659. i 

New remedy qualified by time limitation on exer- 
cise of right. — Where a statute,grants a new remedy 
and at the same time places.a limitation of time within 
which the person complaining must act, the limitation 
is a limitation of the right as well as the remedy and; in 
the absence of qualifying provisions or saving clauses, the 
party seeking to avail himself of the remedy must bring 
himself strictly within the limitations, Ortega v. Shube, 
1979-NMCA-130, 98 N.M, 584, 603 P.2d 323, overruled 
on other grounds by Bracken v. Yates Petroleum Corp., 
1988-NMSC-072, 107 N.M. 468, 760.P.2d 155. 

Second cause as continuation of first. — Where dis- 
missal of first suit was not based upon the discretionary 
power of the court to dismiss stale claims, nor was there 
any finding or conclusion regarding negligence of plain- 
tiffs in prosecuting that cause, the second cause having 
been filed within six months after the dismissal of the first 
was a,continuation thereof and not. barred by the statute 
of limitations. Benally v. Pigman, 1967-NMSC-148, 78 
N.M. 189, 429 P.2d 648, 

Action not barred. — Where the record in the trial 
court adequately shows that the mandamus. action by 
teacher seeking hearing on termination and tenure is a 
continuation of the older one, being based on substan- 
tially the same cause of action and involving substan- 
tially the same parties, it is not barred by statute of limi- 
tations. State ex rel. Brown v. Hatley, 1969-NMSC-018; 80 
N.M. 24, 450 P.2d 624. For subsequent appeal, see State ex 
rel. Brown v. Hatley, 1973-NMSC-027, 84 N.M,.694, 507 
P.2d 441. 

Negligent prosecution of first suit. — The statute 
of limitations on a cause of action is tolled if a new. suit 
setting forth essentially the same cause of action between 
the same parties is commenced within six months after 
a dismissal, except when the dismissal was based on the 
plaintiffs failure to pursue his claim. United States, Fire 
Ins. Co, v. Aeronautics, Inc., 1988-NMSC-051, 107 N,M. 
320, 757 P.2d 790. 

Where there was negligence in the prosecution of the 
first case, the second complaint was not a continuation of 
the first, and was barred by the statute of limitations, Be- 
nally v. Pigman, 1967- NMSC: 148, 78 N.M, 189, 429 Pad 
648. 

Failure to ee and negligence in the prosecution 
are one and the same for purposes of this section. Bar- 
beau .v. Hoppenrath, 2001-NMCA-077,.131.N.M. 124, 33 
P.3d 675, : Ce 

Summary judgment for defendants was proper and per- 
sonal injury plaintiffs were not entitled to the protection 
of the savings statute where they negligently failed to file 
suit until two days before the expiration of the statute of 
limitations and filed their complaint in the wrong juris- 
diction, then sought relief under the savings statute. Bar- 
beau v. Hoppenrath, 2001-NMCA-077, 1381 N.M. 124, 33 
P.3d.675. 

Filing in improper venue was not negligent pros- 
ecution. — Where plaintiff filed.a subrogation action in 
Bernalillo county. before the statute of limitations period 
had expired; the district court dismissed the action with- 
out prejudice for lack of venue; and plaintiff filed'a new 
complaint in Santa Fe-county after the statute of limita- 
tions period had expired, plaintiff's venue mistake did not 
constitute negligent prosecution and the Santa Fe county 
action was 4 continuation of the Bernalillo county action. 
AMICA Mut. Ins. Co. v, McRostie, 2006-NMCA-046, 139 
N.M. 486, 134 P.3d 773, cert. denied, 2006 NMCEEEE 006 
139 N.M, 429, 184 P.3d 120, 

A dismissal for failure to prosecute is functionally 
the same as a dismissal for negligence in prosecution. 
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Gathman-Matotan Architects & Planners, Inc. v. State, 
Dep't of Fin. & Admin., 1990-NMSC-013, 109 N.M, 492, 
787 P.2d 411. 

Where an action is dismissed. without pisincioe! because 
of a failure to prosecute, the action will be deemed not to 
interrupt the running of an otherwise applicable statute 
of limitations, and.a subsequent suit filed on the same 
claim as the first after the statute has run willbe barred, 
Gathman-Matotan Architects & Planners, Inc. v. State, 
Dep't of Fin. & Admin., 1990-NMSC-013, 109'N,M. 492, 
787 P.2d 411; 

Dismissal of federal court suit for lack of diversity. 
— Where plaintiff filed a personal injury suit in federal 
district court alleging that there was complete diversity of 
citizenship between plaintiff and defendants; the federal 
district court found that defendants were citizens of New 
Mexico and dismissed plaintiff's suit without prejudice for 
lack of subject matter jurisdiction because complete ‘di- 
versity did not exist; plaintiff refilled the suit in state dis- 
trict court as a continuation of the federal court’ suit;and 
defendant's evidence failed to show that plaintiff knew ‘or 
reasonably should have known or that plaintiffs attorneys 
knew or reasonably should have known that defendants 
were,corporate citizens of New Mexico when plaintiff filed 
the federal court complaint, plaintiff's state court case was 
a continuation. of the federal court case because defendants 
did not make a prima facie showing that plaintiff was neg- 
ligent in prosecution of the federal court.case as a matter of 
law. Foster v, Sun Healthcare Group, Inc., 2012-NMCA-072, 
284 P.3d 389, cert. denied, 2012-NMCERT-006. ... 

Dismissal for failure to prosecute. — When an.ac- 
tion is dismissed without prejudice because of a failure to 
prosecute, the interruption of the statute of limitations is 
considered as never having occurred. Meiboom v. Watson, 
2000-NMSC-004, 128 N.M. 536, 994 P.2d 1154. 

No continuation of null suit, — Complaint. brought 
against a defendant who is dead or nonexistent. may not 
be amended, after the period of the statute of limitation 
has expired, so as to bring in a defendant having the ca- 
pacity to be sued, the rule of relation back not applying 
since there was no suit.to relate back to..Mercer v. Morgan, 
1974-NMCA-102, 86,N.M..711, 526 P.2d 1304. 

Judgment upon merits. would operate.as bar to 
new suit, Cartwright v. Public Serv, Co,, 1961-NMSC-074, 
68 N.M. 418, 362 P.2d 796, overruled on other grounds by 
State ex rel. Martinez v, City of Las Vegas, 2004- NMSC- 009, 
135 N.M. 375, 89 P.3d 47. 

This section applies only where the original action has 
failed other than on the merits or where no final judgment 


, on the merits has been entered, in the. first action; itis 
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inapplicable where the original action has been dismissed 
after a trial on the merits, or where the judgment entered 
therein is a final judgment on the merits or where the 
judgment is res judicata. Cartwright v., Public Serv. Co., 
1961-NMSC-074, 68 N.M. 418, 362 P.2d 796,overruled om 
other grounds by State ex rel. Martinez v. City of Las Ve- 
gas, 2004-NMSC-009, 185 N.M. 375, 89. P.3d 47; Rowe v. 
LeMaster, 225 F.3d 1173 (10th Cir, 2000). 

Time-barred action could not be conte — 
Where plaintiff filed an action in state court under 42 
U.S.C., §1983; the state court dismissed plaintiff's action 
on the ground that it was barred) by statute of limita- 
tions; and plaintiff filed the same action in federal court, 
plaintiff's action in federal court was not.a continuation of 
plaintiffs state court action, because plaintiffs state court 
action was time-barred and plaintiff did not have an ac- 
tion to continue in federal court. DeVargas v. Montoya, 796 
F.2d 1245 (10th Cir, 1986), but see Newcomb v. Ingle, 827 
F.2d 675 (10th Cir. 1987), 

Section 37-1-14 NMSA 1978 applies to a. dismissal 
for lack of venue. AMICA Mut. Ins. Co. v, McRostie, 
2006-NMCA-046, 139 N.M. 486, 134 P.3d 734, cert. denied, 
2006-NMCERT-004, 139 N.M, 429, 134 P.3d 120 
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Section is inapplicable to New Mexico Wrongful 
Death Act. Perry v. Staver, 1970-NMCA-096, 81 N.M. 
766, 473 P.2d 380. 

This section does not apply to actions under Tort 
Claims Act, Article 4 of Chapter 41. Estate of Gutierrez v. 
Albuquerque Police Dep't, 1986-NMCA-023, 104 N.M. 111, 
717 P.2d 87, cert. denied swb nom; Haney v. Albuquerque 
Police Dep't, 103 .N.M. 798, 715 P.2d 71 (1986), overruled 
on other grounds by Bracken v. Yates Petroleum Corp., 
1988-NMSC-072, 107 N.M. 463, 760 P.2d:155. 

Worker's compensation claims. — Section 37-1-17 
NMSA 1978 prohibits this section from applying in work- 
er's compensation and occupational disablement ‘cases, 
since both the Workmen's (Workers'): Compensation Act 
and the Occupational Disablement Law contain specific 
statutes of limitations, 52-1-31 and 52-3-16 NMSA 1978, 
and neither act provides a) saving clause allowing for:an 
extension of the specified time limit for filing a claim. 
Ortega v. Shube, 1979-NMCA-130, 93 N.M. 584, 603 P.2d 
328, overruled on other grounds:by Bracken v, Yates Petro- 
leum Corp., 1988-NMSC-072, 107 N.M. 4638, 760 P.2d.155. 

This section does not apply to breach of con- 
tract suits against the state. Gathman-Matotan Ar- 
chitects & Planners, Inc.-v. State, Dep't of Fin, & Admin., 
1990-NMSC-018, 109 N.M. 492, 787 P.2d 411. 

Contractual limitation not extended. — Limitation 
contained in insurance policy for bringing suit (which was 
issued prior to enactment of statute prohibiting issuance of 
other than standard policies) was contractual, and not stat- 
utory, and was not extended by statutory provision that, for 
purpose of computing limitations, a new suit commenced 
within six months after a former suit has failed, shall be 
deemed a continuance of the first. Davis v, United States 
Fire Ins. Co., 1931-NMSC-012, 35 N.M. 381, 298 P. 671. 

Amendment of complaint. — An amended complaint 
will take effect by relation, avoiding the bar of the statute 
if the. original pleading was timely, and if the identity of 
the cause has been preserved, and does not bring in a new 
cause of action. A complaint in suit on notes abandoning 
the allegation that defendant executed the notes in his 
own name, and alleging by amendment that. he executed 
the notes as of a partnership, is not a new cause of action. 
Harris v, Singh, 19383-NMSC-091, 38 N.M. 47, 28 P.2d 1. 
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"Equitable" or nonstatutory tolling doctrine. — 
New Mexico has adopted an "equitable" or nonstatutory 
tolling principle alongside’the statutory tolling provisions 
in this chapter. This nonstatutory tolling doctrine, how- 
ever, should be subject to the same exception or limitation 
as applies in the statutory situations: Where an action is 
dismissed for failure to prosecute (negligence in its pros- 
ecution), the limitations period will not be interrupted. 
Gathman-Matotan Architects & Planners, Inc. v. State, 
Dep't of Fin. & Admin., 1990-NMSC-013, 109 N.M. 492, 
787 P.2d 411. 

Law reviews. — For comment on Cartwright v. Public 
Serv. Co., 66 N.M. 64, 343 P.2d 654 (1959); see 8 Nat. Re- 
sources; J. 727 (1968). 

For article, "Survey of New Mexico Law, 1979- 80; Ad- 
ministrative Law," see 11 N.M.L, Rev. 1 (1981). 

For annual survey of civil procedure in New tat ag see 
18 N.M.L., Rev. 287 (1988). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur, 2d Limitations of Actions §§ 301 to 315, 

Character or kind of action or proceeding within opera- 
tion of statute which permits new action after expiration 
of period of limitation, upon failure of previous action 
commenced within the period, 79 A.L.R.2d 1309, 

Pleading last clear chance doctrine, 25 A.L.R.2d 254, 

Statute permitting new action, after failure of original 
action timely commenced, as applicable where original ac- 
tion was filed in another state, 55 A.L.R.2d 1038, 

Voluntary dismissal or nonsuit as within, provision of 
statute extending time for new action in case of dismissal 
or failure of original action otherwise than upon the mer- 
its, 79 A.L.R.2d 1290, 

Character or kind of action or proceeding within opera- 
tion of statute permitting new action after limitation pe- 
riod, upon failure of timely action, 79 A.L.R.2d 1809. 

Statute permitting new action, after failure of original 
action commenced within period.of limitation, as appli- 
cable in cases where original action failed for lack of juris- 
diction, 6 A.L.R.3d 1043. 

Application to period of limitations fixed by contract, of 
statute permitting new action to be brought within speci- 
fied time after failure of prior-action for cause other than 
on the merits, 16 A.L.R.3d 452, . 

54 C.J.8. Limitation of Actions §§'240 to 249. 


37-1-15. [Setoffs or counterclaims not barred; defendant not to receive / 


excess. ] 


A setoff or counterclaim may be pleaded as a defense to any cause of action, notwithstanding such 
setoff or counterclaim may be barred by the preceding provisions of this chapter, if such setoff or coun- 
terclaim so pleaded was the property or right of the party pleading the same at the time it became 
barred and at the time of the commencement of the action, and the same was not barred at the time 
the cause of action sued for accrued or originated; but no judgment for any excess of such setoff or coun- 
terclaim over the demand of the plaintiff as proved shall be rendered in favor of the defendant. 


History: Laws 1880, ch. 5, § 14; C.L. 1884, § 1874; 
C.L. 1897, § 2927; Code 1915, § 3357; C.S. 1929, § 83- 
112; 1941 Comp., § 27-114; 1953 Comp., § 23-1-15, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The compilers of the 1915 Code 
substituted "preceding provisions of this chapter" for "pro- 
visions of this act." 

The words "this chapter," refer to Chapter 68 of the 
1915 Code, which is compiled as 37-1-1 to 37-1-4, 37-1-6 
to 37-1-19, 37-1-21, 37-1-22, 37-1-25, 37-1-26 NMSA 1978. 

Cross references. — For rule regarding counter- 
claims, see Rule 1-013 NMRA. 
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Recoupment claim not prohibited. — This section 
does not prohibit a party from asserting the defense of re- 
coupment, even if that party would be barred from bring- 
ing an action for affirmative relief under 37-1-24 NMSA 
1978, City of Carisbad uv: Grace, 1998-NMCA-144, 126 
N.M. 95, 966 P.2d 1178. 

Section allows common-law recoupment, not af- 
firmative relief. — Where a.counterclaim for personal 
injuries is barred at the commencement of an action, this 
section expressly: allows: the’ assertion of the counter- 
claim only to the extent that it seeks-relief in the form of 
common-law recoupment, but it does not make allowance 
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for affirmative relief. Hartford v. Gibbons & Reed Co., 617 Burden of showing avoidance. — A defendant who 
F.2d 567 (10th Cir. 1980). relies upon an avoidance of limitations upon the right to 
Defense to quiet title suit. — In suit to quiet title assert a counterclaim carries the burden and should pro- 
to land, which title was held void'15 years earlier, defen- cure a finding of the trial court showing the facts constitut- 
dant's counterclaim that the deed was-void on the basis of ing such avoidance. Pacheco v. Fresquez, 1945-NMSC-041, 
previous court proceedings was not barred; he was able to 49 N.M. 3738, 164 P.2d 579. 
set up the invalidity of the deed as a defense under this Plea of statute initial court. — Plea of the statute 
section, since it was a defense, and was valid at the time of limitations in answer to defendant's counterclaim and 
the cause of action accrued. Gabaldon v, Westland Dev. considering exception by plaintiff was sufficient to raise 
Co., 485 F.2d 263 (10th Cir. 1973). claim in trial court that counterclaim was barred when 
Judgment lien barred. — Defendant's right, if any, plaintiffs cause of action originated. Pacheco v. mine bok 
under a certain judgment lien, which was the basis of his 1945-NMSC-041, 49 N.M. 373, 164 P.2d 579. 
counterclaim, became barred at the same instant of time Assignment of error, — Contention that counterclaim 
that plaintiff's cause of action to quiet title against de- was barred when plaintiff's cause of action originated was 
fendant accrued or originated, as plaintiff could not have raised sufficiently by assignment of error which charged 
quieted title against the judgment lien until that lien error in allowing defendant's counterclaim on ground 
had been barred. Pugh v. Heating & Plumbing Fin. Corp., that it was barred by limitations. Pacheco v. Fresquez, 
1945-NMSC-031, 49 N.M. 234, 161 P.2d 714. 1945-NMSC-041, 49 N.M. 373, 164 P.2d 579. 
Contract claims, — To an action arising on contract, Am. Jur. 2d, A.L.R. and C.J.S. references. — 51Am, 
any other cause of action arising also on contract, though Jur. 2d Limitation of Actions §§ 78, 79. 
barred by limitations, may be interposed as a counter- Commencement of action as suspending running of 
claim, but no judgment for excess can be had. Great W. Oil limitation against claim whichis subject to setoff, coun- 
Co. v. Bailey, 1930-NMSC-108, 35 N.M. 277, 295 P. 298. terclaim or recoupment, 127 A.L.R. 909. 
Gambling losses. — In action to recover money lost at Claim barred by limitation as subject of setoff, citmntak 
gambling, within one year prior to the bringing of the ac- claim, recoupment or cross bill, 1 A.L.R.2d 630. 
tion, moneys won at gambling by plaintiff from defendant Estoppel to rely on statute of limitations, 24 A.L.R.2d 
more than one year prior to the bringing of plaintiff's ac- 1413, 


tion were not within the terms of this statute, and could 54 C.J.S. Limitations of Actions § 224. 
not be pleaded as a setoff or counterclaim. Mann v, Gor- 
don, 1910-NMSC-059, 15 N.M. 652, 110 P, 1048. 


37-1-16. Revival of causes of action. 


Causes of action founded upon contract shall be revived by the making of any partial or install- 
ment payment thereon or by an admission that the debt is unpaid, as well as by'a new promise 
to pay the same; but such admission or new promise must be in writing, signed by the party to be 
charged therewith. Such a cause of action shall be deemed to have accrued upon the date of such 
partial or installment payment, admission of indebtedness or promise to pay. Provided, that no 
admission that the debt is unpaid or new promise to pay the same shall be effective to extend the 
lien of any mortgage upon real estate or any interest therein given to secure the original indebted- 
ness, unless the payment is accompanied by an admission or promise and unless such admission 
that the debt is unpaid or new promise to pay the same, signed by the party to be charged there- 
with and acknowledged by such party in the form prescribed by law for the acknowledgments of 
instruments affecting real estate, shall be filed for record in the office of the county clerk where 
said original mortgage is of record, prior to the date when any action to foreclose said mortgage 
lien would otherwise be barred under existing law; and provided further, that the foregoing pro- 
viso shall not be applicable to any recorded mortgage upon real estate or any interest therein until 
after three months from the effective date of this act. 


History: Laws 1880, ch. 5, § 18; C.L. 1884, § 1873; into by a chapter 11 trustee, remains binding on the chap- 
C.L. 1897, § 2926; Code 1915, § 8356; C.S. 1929, § 83- “ter 7 trustee upon conversion of the case, Such admission 
111; Laws 1939, ch. 71, § 1; 1941 Comp., § 27-115; 1953 which is reasonably clear, unlimited, and without condition 
Comp., § 23-1-16; Laws 1957, ch. 170, § 1. is sufficient to satisfy the New Mexico revival statute. In re 

Effective dates. — The proviso at the end of this sec- Texas Reds, Inc., 52 Bankr. Ct. Dec. 196 (D.N.M. 2010). 
tion first appeared in the 1939 amendatory act. Laws Either admission or promise sufficient. — A debt 
1939, ch. 71, contained no effective date, but was enacted may be revived by either an admission in writing, that 
at a session which adjourned on March 11, 1939. See N.M. the debt is unpaid, or by a new promise in writing to pay 
Const., Art. IV,.§ 23. the same. Both are unnecessary, but either will suffice. 

Cross references. — For form prescribed for acknowl- Romero v.. Hopewell, 1922-NMSC-037, 28 N.M. 259, 210 
edgments, see 14-14-8 NMSA 1978. P, 231. ue 

Time of admission or promise. — The provisions of 
~ ANNOTATIONS this section are equally applicable to admissions and new 
promises made before indebtedness becomes barred: and 

Bankruptcy order. — An admission that the debt is to such admissions and new promises made after statute 


unpaid contained in an agreed stay relief order entered 
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has run. Petranovich v. Frkovich, 1945-NMSC-037, 49 
N.M. 365, 164 P.2d 386. 

Unconditional admission. — An admission that the 
debt is unpaid, which is unconditional, unlimited and rea- 
sonably certain is sufficient and operates to revive the 
cause of action founded upon the contract. Reymond v. 
Newcomb, 1900-NMSC-016, 10 N.M. 151, 61 P. 205. 

Treatment of debt as subsisting. — This section does 
not prescribe any particular language for an acknowledg- 
ment or promise sufficient to lift.its bar, but it is enough if 
the language shows the writer has treated the indebted- 
ness’as subsisting and one for which he is liable and will- 
ing to pay. Marine Trust Co, v. Lord, 1947-NMSC-051, 51 
N.M. 3238, 184 P.2d 114, 

Acknowledgment sufficient to revive. — When an 
acknowledgment or promise in writing indicates that the 
writer thereof treats an indebtedness as subsisting, that 
he is liable for it and that he is willing to pay, it is suf- 
ficient to revive a cause of action founded on a contract. 
Marine Trust Co. v. Lord, 1947-NMSC-051, 51 N.M. 328, 
184 P.2d 114. 

New promise unnecessary for admission: — To 
be sufficient to revive a debt barred by statute of limi- 
tations, it is not necessary that an admission amount 
to a new promise to pay, express or implied. Joyce-Pruit 
Co, v. Meadows, 1921-NMSC- oe 27 N.M. 529, roe 
P, 5387. 

New Mexico, unlike some other jurisdictions, permits 
revival by way of an admission even where the debtor's 
acknowledgment does not constitute a new promise, for 
example, where the admission is accompanied by an 
expression of unwillingness to pay. Joslin v. Gregory, 
2003-NMCA-133, 134 N.M. 527, 80 P.3d 464, cert. denied, 
2003-NMCERT-002, 134 N.M. 723, 82 P.3d 533. 

Judgment in prior action as admission. — Where a 
stipulated judgment in a prior action specifically provided 
"that [the mortgagor] remains personally and individually 
liable to [the mortgagee] on the obligations secured by the 
mortgage from him to [the mortgagee] ...," it’may be in- 
ferred from the record of the prior action that there was only 
one debt owed to the mortgagee by the mortgagor, and that 
stipulated judgment can be treated as an admission reviv- 
ing the cause of action on the debt which otherwise would 
have been barred by the statute of limitations. Citizens 
Bank v. Teel, 1987-NMSC-087, 106 N.M. 290, 742 P.2d 502. 

Letter as admission, — Letters written by a debtor 
promising to pay as soon as he could, and offering a par- 
tial payment, constitute an admission of debt to revive ac- 
tion, Cleland v. Hostetter, 1905-NMSC-008, 13 N.M. 48, 79 
P. 801. 

Letter denying indebtedness. — A letter referring 
to the note upon which suit was later brought, but rec- 
ognizing no debt as unpaid, and claiming that there was 
no indebtedness, would not revive the cause of action nor 
defeat the bar of the statute. Gregg v. Pioneer Abstract Co,, 
1930-NMSC-044, 35 N.M. 11, 289 P.'71. 

Letters causing forbearance to sue after running 
of statute. — In case where statute of limitations had 
already run, letters written by the maker to the payee of a 
check which allegedly caused payee to forbear suit did not 
estop the maker from successfully interposing the statute 
as a defense, Wilson v. Black, 1945-NMSC- 038, 49 N.M. 
309, 163 P.2d 267. ; 

Voluntary partial payment revives the statute of 
limitations. — One way to revive an action on a contract 
and extend the statute of limitations is by the making of 
any partial payment on the contract; when a debt is re- 
vived, the statute of limitations starts anew. For a partial 
payment to revive an action, the partial payment must be 
voluntary, because only voluntary payments represent the 
debtor's acknowledgment of the debt, giving rise to a new 
promise to pay. Lea Cnty. State Bank v. Markum Ranch 
P'ship, 2015-NMCA-026, cert. denied, 2015-NMCERT-003. 
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Where debtor made partial payments on three prom- 
issory notes after the debtor's sale of collateral, the par- 
tial payments revived the lender's claims’ and caused the 
statute of limitations to run anew. Lea Cnty. State Bank 
v. Markum Ranch P'ship, 2015-NMCA-026, cert. denied, 
2015-NMCERT-003. 

Where debtors requested that the bank permit the sale 
of collateral resulting in partial payments of a debt, the 
debtors submitted settlement statements from the sale of 
collateral showing that the proceeds from the sale were 
to be paid to the bank, and the debtors did not present 
any evidence to create an inference that its actions re- 
garding the partial payments to the bank were not vol- 
untary, as a matter of law, the partial payments were 
voluntary. Lea Cnty, State Bank v. Markum Ranch P'ship, 
2015-NMCA-026, cert. denied, 2015-NMCERT-003. 

Application of payments. — Where neither the 
debtor nor the creditor directs how the debtor's payment 
should be applied, the common law rule also allows the 
payment to be apportioned among the debts in order to 
prevent the statute of limitations from running on any 
of those debts. Lea Cnty. State Bank v. Markum Ranch 
P'ship, 2015-NMCA-026, cert. denied, 2015-NMCERT-003. 

Where debtor made partial payments on three prom- 
issory notes before the statute of limitations:ran on any 
of the three debts; and where the debtor did not direct 
how the payments should be applied, the bank was free 
to distribute the payments among all the claims and 
thus suspend the statute of limitations as to all three 
debts. Lea Cnty, State Bank v. Markum Ranch P'ship, 
2015-NMCA-026, cert. denied, 2015-NMCERT-003. 

Revival provisions of this section are inapplica- 
ble to limitations periods set by the Uniform Com- 
mercial Code, — In consolidated appeals, where plain- 
tiff filed actions to recover deficiencies in motor vehicle 
installment contracts following the repossession and sale 
of the vehicles subject to the installment contracts, and 
where plaintiff filed each lawsuit more than four years 
after each defendant breached its installment contract, 
but'where plaintiff argued that its complaints were timely 
because, pursuant to § 37-1-16 NMSA 1978, defendants’ 
partial payments made after the initial breach tolled 
the four-year statute of limitations set forth in § 55-2- 
725 NMSA 1978, the New Mexico court of appeals held 
that the complaints were untimely because an action to 
recover a deficiency on a motor vehicle installment con- 
tract is governed by Article 2 of the Uniform Commercial 
Code (UCC) and subject to the four-year statute of limita- 
tions set forth in § 55-2-725, and § 37-1-17 NMSA 1978 
renders the tolling provisions of § 37-1-16 inapplicable 
to limitations periods set by the UCC. Autovest v. Agosto, 
2021-NMCA-053, cert. granted. 

Partial payment must be voluntary in order to re- 
vive debt. — Partial payments may indicate acknowledg- 
ment of debt through non-verbal conduct, but only volun- 
tary payments can trigger the revival statute, because only 
voluntary payments represent the debtor's acknowledg- 
ment of the debt. Joslin v. Gregory, 2003-NMCA-133, 134 
N.M. 527, 80 P.3d 464, cert. denied, 2003-NMCERT-002, 
134 N.M. 728, 82 P.3d 533. 

Partial payments made on a debt through the sale of 
property, execution or other legal process, or through the 
application of the proceeds of a sale of property after fore- 
closure, are involuntary and consequently do not consti- 
tute partial payments that would restart the statute of 
limitations. Joslin v. Gregory, 2003-NMCA-133, 134 N.M. 
527, 80 P.3d 464, cert. denied, 2003-NMCERT-002, 134 
N.M. 723, 82 P.3d 533. 

Payments by a third party cannot toll the statute 
or lift the limitations bar unless the third party had the 
debtor's authorization or assent to make payments on the 
debtor's behalf. Joslin v, Gregory, 2003-NMCA-133, 134 
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N.M. 527, 80 P.3d: 464, cert. denied, 2003-NMCERT-002, 
134 N.M. 723, 82 P.3d 533. 
Acknowledgment of loan in letter. — Where debtor 
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ins letter indicates he borrowed specific sum from the . 
lender and pledged stock as security, that he wanted to - 


do whatever he could for lender's widow and the like, and 
will do so when able financially was a sufficient acknow!1- 
edgment of the indebtedness and constitutes a promise to 
pay the:same. Marine Trust Co. v. Lord, wy 051, 
51N.M. 3238, 184 P.2d 114. fsa 

Answers under protest not basis. for veil of 
lien. — Answers to interrogatories made under protest 
and in obedience to court order cannot be made the basis 
for revival of judgment lien. Pugh v. Heating & Plumbing 
Fin. Corp., 1945-NMSC-031, 49 N.M. 234, 161 P.2d 714. 

Admission in deposition. — Cause of action on note 
barred by statute of limitations was revived by admission 
that debt was' unpaid, made in deposition in answer to 
cross-interrogatories, taken for.a different case between 
the same parties on the same subject, Joyce-Pruit Co, v. 
Meadows, 1921-NMSC-108, 27 N.M. 529, 203 P, 537. 

Statute not. tolled by attorney's statements. — 
Though attorney's letter contained acknowledgment 
that a judgment. had not been: paid, it was not sufficient 
to toll the statute of limitations in the absence of show- 
ing that he was authorized by his debtor-client to make 
the admission. Pugh v. Heating & Plumbing Fin. Corp., 
1945-NMSC-031, 49 N.M, 234, 161 P.2d 714. 

Statement of plaintiff's attorney in answer to counter- 
claim, neither admitting nor denying ownership of a judg- 
ment, but admitting that plaintiff had paid no part thereof, 
and specifically denying that same was justly due defen- 
dant, even if it could be treated as admission: that judg- 
ment was unpaid, would not come within statute providing 
for revival of causes; since admission was not signed by 
party to be charged therewith: Pugh v. Heating & Plumb- 
ing Fin. Corp,, 1945-NMSC-031, 49 N.M. 234,161 P:2d 714. 

Possession by mortgagee insufficient. as admis- 
sion,,— Although possession by the mortgagee, with the 
consent of the mortgagor, may be considered as prima fa- 
cie evidence that the debt is not paid, such an admission 
does not fall within the terms of this section. Buss v. Kemp 
Lumber Co., 1918-NMSC-005, 23 N.M. 567, 170 P. 54, «4 

Request for delay insufficient. — A debtor may be es- 
topped from pleading the statute of limitations where his 
conduct is such.as to produce a reliance upon his acknowl- 
edgment of the obligation, but a mere request for delay or 
forbearance in bringing suit, absent fraudulent represen- 
tations, is not enough to accomplish this result. Wilson v, 
Black, 1945-NMSC-038, 49 N.M, 309, 163 P.2d 267. ’ 

Verbal promise, — Verbal promise to pay an old debt 
in monthly installments in consideration for extension 
of time for paying balance due: was not -a new. contract 
superseding original loan contracts and did not toll run- 
ning of statute of limitations. Petranovich v. Frkovich, 
1945-NMSO-037, 49.N.M, 365, 164. P.2d 386. 

This, section applies to acknowledgments and new 
promises made both during and subsequent to the run- 
ning of the period of limitation, and testimony tending to 
show a parol promise made before the six-year period of 
limitation expired did not avail as.a new promise. Bullard 
v. Lopez, 1894-NMSC-009, 7 N.M. 561, 37 P. 1103, 

Representations not. amounting to promises. — 
Representations other than promises to pay, including 
those made by persons in fiduciary relationships, are in- 
sufficient to deny the defense of the statute of limitations 
to a debtor, Wilson v. Black, 1945-NMSC-088, 49 Ni M. 309, 
163 P.2d 267. 

Partial payment on oral.loans, —,Partial perder 
made upon indebtedness under, three oral loans did not 
serve to revive right to litigate thereon nor avoid the bar 
of the statute of limitations on actions, Gentry v. Gentry, 
1955-NMSC-055, 59 N.M. 395, 285 P.2d 503. 
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Partial payment revived loan and guarantees. 
— Where in 1999, plaintiff entered into an arrange- 
ment to provide a revolving line of credit to a business 
owned by plaintiff's siblings; plaintiff's siblings and their 
spouses individually guaranteed payment of the loans; at 
the same time, plaintiff provided the down payment for 
the purchase of land by the business; between 1999 and 
late 2000, the business borrowed from and repaid plain- 
tiff in various transactions; between September 2000 and 
November 2008, no payments were made to plaintiff; in 
November 2008, the business paid plaintiff $20,000 and 
various amounts thereafter which were designated as 
"payment on loan"; the $20,000 payment did not reference 
any particular loan; in 2009, the parties entered into an 
oral settlement agreement in which the siblings agreed to 
pay plaintiff $100,000 in monthly installments of $5,000; 
one of the siblings acted as the agent of the business and 
for the other siblings in all financial matters with the 
approval of the other siblings who knew about and ap- 
proved the $20,000 payment and the settlement agree- 
ment; the $20,000 and subsequent payments to plaintiff 
were equally divided among the siblings; there was no evi- 
dence that the siblings' spouses knew about or approved 
the $20,000 and subsequent payments or the settlement 
agreement; the siblings failed to pay the monthly install- 
ments’ pursuant to the settlement agreement; and 2010, 
after the statute of limitations had run on the debts, 
plaintiff filed suit to collect the debts, the $20,000 pay- 
ment was a payment on all of the debts which revived 
the statute of limitations as to those debts and-as to the 
personal guaranties of the siblings, but did-not revive the 
statute of limitations as to the personal guaranties of the 
siblings's spouses. Corona v. Corona, 2014-NMCA-071, 

New cause of action. — Cause of action arising from 
defendant's admission in his answer filed in prior suit on 
a debt, which was the cause of action upon which plain- 
tiffs brought the present. suit, was a new cause of action 
and not the same cause upon which plaintiffs brought 
their prior’suit, which had been dismissed by court order. 
Smith v. Walcott, 1973-NMSC-074, 85 N.M, 351, 512 P.2d 
679. 

Section is to be rigorously enforced. Petranovich v. 


 Frkovich, 1945-NMSC-037, 49 N.M. 365, 164 P.2d 386. 
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Rebutting presumption of payment. — Any compe- 
tent evidence tending to show that the debt was not paid 
is sufficient to rebut the presumption of payment. Heisel v. 
York, 1942-NMSC-009, 46 N.M. 210, 125 P.2d 717. 

Promissory. note. — The payment of interest on a 
promissory note does not toll the running of the statute 
of limitations; nor does part payment on a note already 
outlawed revive it. 1921-22 Op. Att'y Gen. No, 22-3608. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Limitation of Actions §§ 3819 to 390, 

General acknowledgment. or promise in statement ad- 
dressed to public.as removing bar of limitation, 8 A.L.R. 1258. 

Unaccepted offer to compromise debt as tolling or re- 
moving bar of statute of limitations, 12 A.L.R. 544, 

Check in payment of interest or installment, of principal 
as tolling statute of limitations, 28 -A.L.R. 84, 125 A.L.R. 
271. 

Payment on account as removing or tolling statute of 
limitations, 36 A.L.R. 346, 156 A.L.R. 1082, 

Acknowledgment or payment to one of several obli- 
gees as tolling statute of limitations in favor of others, 40 
A.L.R. 29, 

Part payment -or alsomibiemen t of indebted nens 
on bond or note: as tolling statute on mortgage securing 
same, 41 A.L.R, 822. 

Payment, acknowledgment or new promise bys one 
spouse as tolling statute of limitations against obligation 
of community, 47 A.L.R. 548. 

. Rendition of services, transfer of property, or similar 
benefits, other than money or obligation to pay money, as 
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part payment tolling, or removing bar of statute of limita- 
tions, 189 A.L:R. 1378. 

Necessity and sufficiency of identification of part payment 
with the particular debt in question, for purposes of tolling, 
or removing bar of, statute of limitations, 142 A.L.R, 389, 

Subrogation of mortgagee in forged or unauthorized 
mortgage, proceeds of which are used to discharge valid 
lien, interruption of limitations, 151 A.L.R. 418. 

National service life insurance, interruption of statutes 
in action on policy of, 155 A.L.R. 1446, 156 A.L.R. 1445, 
157 A.L.R. 1445, 158 A.L.R. 1445. 

Interruption of statute of limitations by realization of 
security, 165 A.L.R. 1400. 

Collateral, giving of, as acknowledgment and new prom- 
ise to pay, tolling statute of limitations, 171 A.L.R. 315. 

New cause of action as stated by amendment, after limi- 
tation period, of allegations of negligence, 171 A.L.R. 1087. 


LIMITATIONS OF ACTIONS 
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Adverse possession: Mortgagee's possession before fore- 
closure as barring right of redemption, 7 A.L.R.2d 1131. 

Entry or endorsement by creditor on note, bond or other 
obligation as evidence of part payment which will toll the 
statute of limitations, 23 A.L.R.2d 1331, 

When statute of limitations commences to run against 
promise to pay debt "when able," "when convenient," or 
the like, 28 A.L.R.2d 786. 

Authority of agent to make payment on behalf of princi- 
pal, as regards the statute of limitations, 31 A.L.R.2d 139. 

Necessity and sufficiency, in order to toll statute of limi- 
tations as to debt, of statement. of amount of debt in ac- 
knowledgment or new promise to pay, 21 A.L.R.4th 1121, 

When statute of limitations commences to run against 
promise to pay debt "when able," "when convenient", or 
the like, 67 A.L.R.5th 479. 

54 C.J.S. Limitations of Actions §§ 252 to 268. 


37-1-17. [Other statutes prescribing limitations unaffected. | 


None of the provisions of this chapter shall apply to any action or suit which, by any particular 
statute of this state, is limited to be commenced within a different time, nor shall this chapter be 
construed to repeal any existing statute of the state which provides a limitation of any action; but 
in such cases the limitation shall be as provided by such statutes. 


History: Laws 1880, ch. 5, § 16; C.L. 1884, § 1876; 
C.L. 1897, § 2929; Code 1915, § 3359; C.S. 1929, § 83- 
114; 1941 Comp., § 27-116; 1953 Comp., § 23-1-17. : 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The compilers of the 1915 Code 
substituted "preceding provisions of this chapter" for "pro- 
visions of this act". 

The words "this chapter" refer to ch, 68 of the 1915 
Code, which is compiled as 37-1-1 to 37-1-4, 37-1-6 to 37-1- 
19, 37-1-21, 37-1-22, 37-1-25, 37-1-26 NMSA 1978. 


ANNOTATIONS 


New remedy qualified by time limitation on exer- 
cise of right. — Where a statute grants a new remedy 
and at the same time places a limitation of time within 
which the person complaining must act, the limitation 
is a limitation of the right as well as the remedy and, in 
the absence of qualifying provisions or saving clauses, the 
party seeking to avail himself of the remedy must bring 
himself strictly within the limitations. Ortega v. Shube, 
1979-NMCA-130, 93 N.M. 584, 603 P2d 323, overruled 
on other grounds by Bracken v. Yates Petroleum Corp., 
1988-NMSC-072, 107 N.M. 463, 760 P.2d 155. 

Annexation. — Former statute limiting time for appeal 
by property owners from municipal resolution of annexa- 
tion to 30-day period began to run upon the passage of 
the resolution, and action not brought within that period 
was barred. Leavell v. Town of Texico, 1957-NMSC-081, 63 
N.M. 233, 316 P.2d 247. 

Gaming statutes. — A demurrer to a counterclaim 
pleading a cause of action under the gaming statutes, 
which cause was barred by one-year statute of limitations, 
was properly sustained. Mann v. Gordon, 1910-NMSC-059, 
15 N.M. 652, 110 P. 1043. 

Suit against the state. — Section 37-1-14 NMSA 
1978, which extends the statute of limitations period 
when the filing of a second suit is a continuation of a first 
suit, does not apply to breach of contract actions filed 
against the state which are governed by Section 37-1-23 
NMSA 1978. Gathman-Matotan Architects & Planners, 
Inc. v. State, Dep't of Fin. & Admin., Prop. Control Div., 
1990-NMSC-013, 109 N.M. 492, 787 P.2d 411. 
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Extensions for disability. — Section 37-1-10 NMSA 
1978, extending period of limitations for minors and inca- 
pacitated persons, does not apply to actions for negligence 
against municipalities. Noriega v. City of Albuquerque, 
1974-NMCA-040, 86 N.M. 294, 523 P.2d 29, cert, denied, 
86 N.M. 281, 523 P.2d 16. 

Wrongful Death Statute. — Section 37-1-10 NMSA 
1978 is not applicable to wrongful death statute. Natse- 
way v. Jojola, 1952-NMSC-104, 56 N.M. 793, 251 P.2d 274. 

Tort Claims Act. — Section 37-1-14 NMSA 1978 does 
not apply to actions under Tort Claims Act, Article 4 of 
Chapter 41. Estate of Gutierrez v. Albuquerque Police 
Dep't, 1986-NMCA-023, 104 N.M. 111, 717 P.2d 87, cert. 
denied sub nom. Haney 'v. Albuquerque Police Dep't, 103 
N.M. 798, 715 P.2d 71, overruled on other grounds by 
Bracken v. Yates Petroleum Corp., 1988-NMSC-072, 107 
N.M. 463, 760 P.2d 155. 

This section prohibits 37-1-14. NMSA 1978 from 
applying in workmen's compensation and occupa- 
tional disablement cases, since both the Workmen's 
Compensation Act and the Occupational Disablement 
Law contain specific statutes. of limitations, 52-1-31 and 
52-3-16 NMSA 1978, and neither act provides a saving 
clause allowing for an extension of the specified time 
limit for filing aclaim. Ortega v. Shube, 1979-NMCA-130, 
93 N.M. 584, 603 P.2d 323, overruled on: other grounds by 
Bracken v. Yates Petroleum Corp., 1988-NMSC-072, 107 
N.M. 463, 760 P.2d 155. 

Revival provisions of 37-1-16 NMSA 1978 are inap- 
plicable to limitations periods set by the Uniform 
Commercial Code, — In consolidated appeals, where 
plaintiff filed actions to recover deficiencies in motor ve- 
hicle installment contracts following the repossession and 
sale of the vehicles subject to the installment contracts, 
and where plaintiff filed each lawsuit more than: four 
years after each defendant breached its installment con- 
tract, but where plaintiff argued that its complaints were 
timely because, pursuant to § 37-1-16 NMSA 1978, de- 
fendants' partial payments made after the initial breach 
tolled the four-year statute of limitations set forth in § 55- 
2-725 NMSA 1978, the New Mexico court of appeals held 
that the complaints were untimely because an action to 
recover a deficiency on a motor, vehicle installment con- 
tract is. governed by Article 2 of the Uniform Commercial 
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Code (UCC) and subject to the four-year statute of limita- 
tions set forth in § 55-2-725, and § 37-1-17, NMSA 1978 
renders the tolling provisions of § 37-1-16 inapplicable 


to limitations periods set by the UCC, Autovest v. Agosto,_ 


2021-NMCA-058, cert. granted. 

One-year statute of limitations in Workmen's 
[Workers'] Compensation Act bars second suit. be- 
gun after the expiration of that year. Ortega-v. Shube, 
1979-NMCA-130, 93 N.M. 584, 603 P.2d 3238, overruled 
on other grounds by Bracken v. Yates Petroleum, Corp., 
1988-NMSC-072, 107 N.M. 463,760 P.2d 155. 

Workers' compensation claims of minors and inca- 
pacitated persons. — Section 37-1-10 NMSA 1978, which: 


LIMITATION OF ACTIONS; ABATEMENT AND REVIVOR 


37-1-19 


extends the statute of limitations periods for claims of mi- 
nors and incapacitated persons does not apply to workers’ 
compensation claims which are governed by Section 52-1- 
31 NMSA 1978. Lent v. Employment Sec. Comm'n of State 
of N.M., 1982-NMCA-147, 99 N.M..407, 658 P.2d 1134; cert, 
quashed, 99 N.M. 226, 656 P.2d 889 (1983). fy 

Law reviews. — For annual survey of civil sarin 
in New Mexico, see 18 N.M.L. Rev. 287 (1988)... , 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Ac- 
tion to recover money or property loss and paid through 
gambling as affected by statute of limitations, 22 A.L,R.2d 
1390... 


37-1-18. [Limitations not to run against trust actions fraudulently 


concealed. | 


None of the provisions of this chapter shall run against causes of actions originating in or aris- 
ing out of trusts, when the defendant has fraudulently concealed the cause of action, or the exis- 
tence thereof from the party entitled or having the right thereto. 


History: Laws 1880, ch. 5, § 17; C.L. 1884, § 1877; 
C.L. 1897, § 2980; Code 1915, § 3360; C.S. 1929, § 83- 
115; 1941 Comp., § 27-117; 1953 Comp., § 23-1-18. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The words "this chapter" refer to 
ch. 68 of the 1915 Code, which is compiled as 37-1-1 to 37- 
1-4, 87-1-6 to 37-1-19, 87°1-21, 37-1-22, 37-1-25, 37-1-26 
NMSA 1978, 


a4 


ANNOTATIONS 


Action for accounting barred, — An action for 
an accounting, based on a letter from defendants alleg- 
edly creating an express trust in certain motel property 
in plaintiffs favor was. barred. by six-year statute of 


37-1-19. [Applicability of limitations.] 


limitations, where there was no evidence of fraudulent’ 
concealment. Fidel v, Fidel, 1975-NMSC-008, 87 N.M. 
283, 582 P.2d 579. 

Failure to enforce rights. — Where a cestui que trust 
failed to institute proceedings to enforce alleged rights 
under an equitable trust for eight years, the court will not 
aid in the enforcement of his claim. Patterson v. Hewitt, 
1901-NMSC-012, 11 N.M. 1, 66 P. 552, aff'd, 195 US. 309, 
25S. Ct. 35, 49 L. Ed. 214 (1904), 

Law reviews. — For survey, "Article VII of the New 
Probate Code: In Pursuit of Uniform Trust Administra- 
tion," see 6 N.M. L, Rev. 213 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 51 Am. 
Jur, 2d Limitations of Actions §§ 146 to 151. 

54 C.J.S, Limitations of Actions §§ 88 to 90. 


‘The above limitations and provisions shall not apply to evidences of debt intended to circulate 
as money; but shall, in other'respects, be applicable in all other actions brought by or Beans all 
bodies corporate or politic, except when otherwise expressly declared. 


History: Laws 1880, ch. 5, § 19; C.L. 1884, § 1879; 
C.L. 1897, § 2982; Code 1915, § 3861; C.S. 1929, § 838. 
116;1941 Comp., § 27-118; 1953 Comp., § 23-1-19, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Statute of limitations does not run against the 
state and is not made applicable to the state itself by the 
wording of this section, which makes the limitations ap- 
plicable only to actions brought by “all bodies corporate or 
politic." Board of Educ. v. Standhardt, 1969-NMSC- 118, 
80 N.M. 548, 458 P.2d 795. 

Unless expressly provided or necessarily implied, stat- 
utes of limitation do not apply to the sovereign. In re Will 
of Bogert, 1958-NMSC-104, 64 N.M. 438, 829 P.2d 1023. 

Action by state on official bond. — Two-year limita- 
tion statute was not applicable to a state's action against’ 
a surety on official bond of delinquent tax’ collector, where 
state was not mentioned in statute or included by implica- 
tion. State v. Roy, 1937-NMSC-026, 41 N.M. 308, 68 P.2d 162. 

Statute runs against county and other political 
subdivisions, including school districts, unless such may 
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be deemed to be an arm of the state because of the partic- 
ular governmental functions or purposes involved. Board 
of Educ. v. Standhardt, TQ6ONMEG 118, 80 N.M. 548, 458 
P.2d 795. 

School district or porch — If a school district or 
board of education has the power or duty to contract, 
lease, issue bonds, sue and be sued and hold both real and 
personal property then it is a body corporate and politic, 
and where the obligation sued upon is one owed solely, to 
the school district as administered by board,of education, 
it is the real party in interest, against which the statute 
of limitations may run. Board of Educ. v.. Standhardt, 
1969-NMSC-118, 80 N.M. 548, 458 P.2d 795. 

Municipality i is a body corporate or politic and is 
subject to statutes of limitation. Hurley v. Village of Ru- 
idoso, 2006-NMCA-041, 139 N.M. 306, 131 P.3d 693. 

Recovery of wrongfully collected unemployment 
benefits, — Suit by the New Mexico department of labor 
to collect unemployment compensation benefits wrong- 
fully collected by debtor while employed was an action for 
the benefit of a state fund, not for a private individual or 
corporation, and the state was the real party in interest, 
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New Mexico Dep't of Labor v. Valdez,.1386 Bankr. 874 
(Bankr. D.N.M. 1992), 

The state is not included in "bodies politic and 
corporate." 1925-26 Op. Att'y Gen. No. 26-3899. 

Statute of limitations does not run against the 
state in action to recover on official bond. 1947-48 Op. 
Att'y Gen. No. 47-5019. 

This section is the exception that causes the stat- 


utes of limitations to run against subdivisions of the state.. 


1969-70 Op, Att'y Gen. No. 70-25, 


County or municipal hospital. — A county or mu- 


nicipal hospital would be either a "corporate" or "politic" 


LIMITATIONS OF ACTIONS 


37-1-22 


body as defined in this section. 1969-70. Op; Atty Gen, 
No. 70-25. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 51 Am. 
dur. 2d Tfrita doin of Actions §§ 397, 399 to 402, 409 to 


412, 416 to 421;53A Am. Jur, 2d Money 8§ 1,5, 6, 8, 9,,10. 


Claim of government as within provision of nonclaim 
statute, 34 A.L.R. 1003. 

Limitation period as affected by requirement of notice 
or presentation of claim against governmental body, 3 


_A.L.R,2d 711. 


Estoppei to rely on statute of limitations, 24 A.L.R.2d 
1413. 
54 C.J.S} Festival ated of iat Sea $§ 17 to 19, 32.- 


37-1-20. [No sale upon mortgages, etc., when action barred.]| 


No lands, tenements, hereditaments, goods or chattels shall be sold under any power of sale con- 
tained in any mortgage, deed of trust or other written instrument of like effect, where an action or 
suit upon the indebtedness secured thereby is barred Hea the Brownian of Chapter 68, Nsw Mexico 


mr of sgt 


reiki Laws 1927, ch. 10, § 1; C.S. 1929, § 83-120; 
1941 Comp., § 27-119; 1953 Comp., § 28-1-20. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes.’— Chapter 68 of the 1915 Code is 
compiled as 37-1-1,to 37-1-4, 37-1-6. to 37-1-19, 37-1-21, 
37-1-22, 37-1-25, 37-1-26 NMSA 1978, 

Cross references. — For prohibition against selling 
real property under power of sale, see 48-7-7 NMSA 1978. 


ANNOTATIONS 


This section is not unconstitutional impairment 
of obligations of contract as applicable to one who 
‘holds a past due real estate mortgage as security for in- 
debtedness on which action is barred approximately a 
year and nine months after passage of the section. Davis 
v. Savage, 1946-NMSC-011, 50 N.M. 30, 168 P.2d 851. 

Sections not conflicting. — Section 48-7-7 NMSA 
1978, prohibiting the selling of real estate under power 
of sale, does not conflict with provision of this section lim- 
iting time within which chattels, goods and land may be 
sold under power of sale in mortgage, Davis v. Savage, 
1946-NMSC-011, 50 N.M. 30, 168 P.2d 851. 

Time for enforcing mortgage lien not extended. — 
Where 1929 act (48-7-7 NMSA 1978, prohibiting the sell- 
ing of realty under power of sale) intervened before lien 
resulting from a 1921 mortgage had been enforced and a 


37-1-21. Repealed. 


Repeals. — Laws 2007, ch. 266, § 2.repealed 37-1-21 
NMSA_.1978, as enacted by Laws 1857-1858, p. 64, re- 
lating to real property held under a governmental. deed, 


"renewal' mortgage was executed, time for enforcing the 
1921 mortgage lien. was not, extended because remedy by 
foreclosure under power of sale had been withdrawn by 
the legislature which allowed a reasonable time for en- 
forcing the remedy before it took effect. Davis v. Savage, 
1946-NMSC-011, 50 N.M. 30, 168 P.2d 851. 

Effect of new note. — A new note promising to pay 
one year later the face amount of earlier note barred by 
limitations but not interest accrued thereon represented a 
new contract insofar as effect of intervening statutes lim- 
iting the time for exercising power of sale arising under 
real estate mortgage given to secure the old note. Davis v. 
Savage, 1946-NMSC-011, 50 N.M: 30, 168 P.2d 851. 

Mortgagee in possession. — Though foreclosure of 
mortgage is barred by limitations, a mortgagee in pos- 
session under contract with mortgagors did not lose the 
status of a mortgagee in possession by ineffective attempt 
to sell the land under power of sale, but was entitled to 
retain possession until mortgage debt was paid. Davis v. 
Savage, 1946-NMSC-011, 50 N.M. 30, 168 P.2d 851. 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 55 Am, 
Jur. 2d Mortgages § 679 et seq. 

Entry or endorsement by creditor on note, bond or other 
obligation as evidence of part payment which will toll the 
statute of limitations, 23 A.L.R.2d 1331. 

Estoppel to rely on statute of limitations, 24 A.L.R.2d 
1413. 


effective June 15, 2007. For provisions of former section, 
see the 2006 NMSA 1978 on NMOneSource.com. 


37- 1-22. Title in fee simple by adverse possession; action after ten years 
barred; definition; payment of taxes. 


In all cases where any person or persons, their children, heirs or assigns, shall have had adverse 
possession continuously and in good faith under color of title for ten years of any lands, tenements 
or hereditaments and no claim by suit,in law or equity effectually prosecuted shall have been set 
up or made to the said lands, tenements or hereditaments, within the aforesaid time of ten years, 
then and in that case, the person or persons, their children, heirs or assigns, so holding adverse 
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possession as aforesaid, shall be entitled to keep and hold in possession such quantity of lands’ as 
shall be specified and described in some writing purporting to give color of title to such adverse 
occupant, in preference to all, and against all, and all manner of person or persons whatsoever; 
and any person or persons, their children or their heirs or assigns, who shall neglect or who have 
neglected for the said term of ten years, to avail themselves of the benefit of any title, legal or equi- 
table, which he, she or they may have to any lands, tenements or hereditaments, within this state, 
by suit of law or equity effectually prosecuted against the person or persons so as aforesaid in 
adverse possession, shall be forever barred, and the person or persons, their children, heirs or as- 
signs so holding or keeping possession as aforesaid for the term of ten years shall have a good and 
indefeasible title in fee simple to such lands, tenements or hereditaments; provided, that if any 
person entitled to commence or prosecute such suit or action is or shall be, at the time the cause 
of action therefor first accrued, imprisoned, of unsound mind or under the age of majority, then 
the time for commencing such action shall in favor of such persons be extended so that they shall 
have one year after the termination of such disability to commence such action; but no cumulative 
disability shall prevent the bar of the above limitation, and this proviso shall only apply to those 
disabilities which existed when the cause of action first accrued and to no other. "Adverse posses- 
sion" is defined to be an actual and visible appropriation of land, commenced and continued under 
a color of title and claim of right inconsistent with and hostile to the claim of another; provided, 
however that in the case of severed mineral interests the possession by the party in possession 
of the ‘surface shall be considered as the constructive possession of such mineral claimant until 
actual possession shall have been taken by such mineral claimant; and provided further in no case 
must "adverse possession" be considered established within the meaning of the law, unless the 
party claiming adverse possession, his predecessors or grantors, have for the period mentioned in 
this section continuously paid all the taxes, state, county and municipal, which dusting that period 
have oan assessed against the property. 


History: Laws 1857-1858, p. 64; C.L. 1865, ch. 73, § I. GENERAL CONSIDERATION, 
2; C.L. 1884, § 1881;.C.L. 1897, § 2938; Laws 1899, ch. 
63, § 2; 1905, ch. 76, § 1; Code 1915, § 3365; C.S. 1939, § A, IN GENERAL. 


83-122; 1941 Comp., § 27-121; Laws 1947, ch. 145, § 1; 
1953 Comp., § 23-1-22; Laws 1973, ch. 138, § 15. 
Compiler's notes. — The New Mexico Rules of Civil 


Water rights. — New Mexico's comprehensive wa- 
ter code and public policy concerns establish that water 
rights cannot be obtained through adverse possession. 


Procedure governing all cases cognizable in law and at eq- Turner v, Bassett, 2003-NMCA-136, 134 N.M. 621, 81 P.3d 
uity, provide for only one form of action, known as "civil 564, rev'd on other grounds, 9005- NMSC-009, 137 N.M, 
action." See Rules 1-001 and 1-002 NMRA. 381, 111 P.3d 701. 


Cross references. — For extensions of limitations in 


Bound = 
favor of minors and incapacitated persons, see 37-1-10 epuepiit ss disputes axe: Roney AG By the Yen yr jean 


limitation period applicable to adverse possession. 


NMSA 1978, 10- 
For provision that rights of the state in highways may nana Prudensipnaat Ga acer Oat 1: M, 872,,242 
not be divested by adverse possession, see 67-2-5 NMSA Cause of action in boundary dispute was not 


1978. 

For presumption of grant for use of irrigation ditch in 
use for five years, see 73-2-5 NMSA 1978. 

For conservancy district's rights not being subject to 
loss by adverse possession, see 73-17-21 NMSA 1978. 


time-barred. — Where plaintiff and defendant received 
title to their respective tracts from their parent; when the 
property was given to plaintiff and defendant, the parties 
built a fence along the boundary between the tracts; the 
tracts were later surveyed, and when the surveyor discov- 


ANNOTATIONS ered that the surveyor had made an error in the deeds, 

the surveyor had the parties exchange deeds to portions 

I. GENERAL CONSIDERATION. of their parcels to correct the mistake; in 1988, plaintiff 
A. IN GENERAL, discovered that defendant was taking the fence down 

B. APPLICABILITY. and beginning to construct a new fence that extended ‘the 

C. PROCEDURE. boundary line into plaintiff's property; when plaintiff com- 

Il. ELEMENTS OF ADVERSE POSSESSION. plained, defendant stopped construction of the fence; over 
A. -IN GENERAL. the next:ten years, on four accasions, defendant resumed 

B, COLOR OF TITLE. construction of the fence, and when plaintiff complained, 

C. GOOD FAITH. defendant stopped the construction; the fence was com- 

D, PAYMENT OF TAXES, pleted in 1996; because defendant abandoned the con- 

E. POSSESSION. struction of the fence each time plaintiff complained about 

1. IN GENERAL. the intrusion onto plaintiffs. property, defendant did not 

2. NOTICE OF HOSTILE CHARACTER. have exclusive and continuous possession of the disputed 

3. CONTINUITY. property during the period from 1988 to 1998; and plain- 

F, APPLICATION. tiff filed an action in 1998 to establish the boundary line, 

III. PRESCRIPTION. the ten-year limitation period had not.expired in 1998, 


and plaintiff's cause of action was timely filed. Polaco v. 
Prudencio, 2010-NMCA-073, 148 N.M. 872, 242 P.3d 489. 
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This is a general statute of limitations as distin- 
guished from former Section 37-1-21 NMSA 1978 which 
applied to property acquired within a Spanish or Mexi- 
can land grant. Ward v. Rodriguez, 1939-NMSC-018, 
43 N.:M. 191, 88 P.2d 277, cert. denied, 307 U.S. 627, 59 
S. Ct. 837, 83 L. Ed. 1511,(1939); Bradford v. Armijo, 
1922-NMSC-051, 28 N.M. 288, 210 P..1070. 

One who seeks to establish title by adverse possession 
must found his rights upon the authority of this section, 
Ward v. Rodriguez, 1939-NMSC-018, 43 N.M. 191, 88 P.2d 
277, cert. denied, 307 U.S. 627, 59 S. Ct. 837, 83 L. Ed. 
1511 (1939). iat 

Section is a defensive provision, and is a general 
statute of limitations, not confined in its operation to land 
grants. Bradford v. Armijo, 1922-NMSC-051, 28 N.M. 288, 
210 P. 1070. 

Defense to ejectment. — Under statute of limitations, 
in an action for ejectment, defendant's adverse possession 
under claim of title for 10 years before suit was instituted 
was a good defense. Probst v. Trustees of Bd. of Domestic 
Missions, 129 U.S, 182, 9S. Ct. 263, 32 L. Ed. 642 (1889), 

Effect of section. — This‘section does not purport to 
confer fee-simple title as is provided for in former Sec- 
tion 37-1-21 NMSA 1978. It simply raises the bar of the 
statute against the bringing of actions for the possession 
of lands held adversely for 10 years under color of title 
and with payment of taxes. Montoya v. Unknown Heirs of 
Vigil, 1911-NMSC-042, 16 N.M. 849, 120 P. 676, aff'd sub 
nom, Montoya v. Gonzales, 282 U.S. 375, 34 S. Ct. 413, 58 
L, Ed, 645 (1914). 

An uninterrupted occupancy of land by a person, who 
in fact has no title thereto, for a period of 10 years ad- 
versely to the true owner, operates to extinguish the title 
of the true owner thereto and vests the title of the prop- 
erty absolutely in the occupier. Maxwell Land Grant Co. v. 
Dawson, 151 U.S. 586,14 S. Ct, 458, 38 L. Ed. 279 (1894); 
Probst v. Trustees of Bd. of Domestic Missions, 129 U.S. 
182, 9S. Ct. 263, 32 L. Ed, 642 (1889); Manby v. Voorhees, 
1921-NMSC-107, 27 N.M. 511, 203 P. 543. 

No slander of title in action on adverse posses- 
sion. — Although’a quiet title action may also include a 
cause of action for slander of title, if the claim of title is 
based on adverse possession which has not yet been de- 
creed, rather than chain of title, there’is no basis for slan- 
der of title. This is true because the adverse possession is 
not established until the actual decree. Lopez v. Adams, 
1993-NMCA-150, 116 N.M. 757, 867 P.2d 427, cert. denied, 
116 N.M. 801, 867 P.2d 1183. 


B, APPLICABILITY. 


Pleading by United States. — A statute of limita- 
tions may be pleaded for the benefit of the United States 
although it is not expressly named .therein, and although 
its prerogative of sovereignty would protect it from the 
use of such plea against it. Garcia v. United States, 43 F.2d 
873 (10th Cir. 1930). 

Indian Pueblos are entitled to benefits of this sec- 
tion, Garcia v. United States, 48 F.2d 873 (10th Cir, 1930). 

Limitations cannot be pleaded against Pueblo In- 
dians without consent of the United States, Garcia v. 
United States, 43 F.2d 873 (10th Cir, 1930). 

No title to public lands can be obtained by ad- 
verse possession, laches or acquiescence, United States 
v. Gammache, 713 F.2d 588 (10th Cir, 1983), 

One cannot adversely possess government prop- 
erty. Deaton v. Gutierrez, 2004-NMCA-043, 135 N.M. 423, 
89 P.3d 672, cert. denied, 2004-NMCERT-004, 135 N.M. 
562, 91 P.3d 603. : 

Common lands, — Title by adverse possession may 
be acquired as to common lands of a community grant, 
H.N.D. Land Co. v. Suazo, 1940-NMSC-061, 44 N.M. 547, 
105 P.2d 744, 
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Municipal streets and alleys. — Title to an inter- 
est in the streets and alleys of a municipality cannot 
be acquired by adverse possession; the statute requires 
10 years’ actual, visible, exclusive and hostile possession, 
and if one or more of these elements are missing, no rights 
are required. City of Roswell v. Mountain States Tel. & Tel. 
Co,, 78 F.2d 379 (10th Cir. 1935), 

Railroad right-of-way. — Title may be gained by ad- 
verse possession to portions of a railway company's right- 
of-way. City of Raton v. Pollard, 270 F. 5 (8th Cir. 1920). 

Obstruction and appropriation of water. — This 
section applies to suit for damages for obstruction of flow 
and appropriation of waters of a creek. N.M. Prods. Co. 
v. N.M. Power Co., 1937-NMSC-048, 42 N.M. 311, 77 P.2d 
634. 


C. PROCEDURE. 


Complaint to quiet title. — Proof of adverse posses- 
sion may be made under ordinary complaint to quiet title. 
Garcia v. United States, 43 F.2d 873 (10th Cir. 1930). 

Party seeking to establish title by adverse posses- 
sion has burden of proving it by clear and convincing 
evidence. Frietze v. Frietze, 1968-NMSC-011, 78 N.M. 676, 
437 P.2d 187. 

To establish adverse possession, the proof must 
be clear and convincing. — Plaintiff must prove the 
statutory elements by clear and convincing evidence. Cas- 
tellano v. Ortega, 1989-NMCA-007, 108 N.M. 218, 770 P.2d 
540; Marquez v. Padilla, 1967-NMSC-075, 77 N.M. 620, 
426 P.2d 593. 

Adverse possession cannot be established by infer- 
ence or implication. Frietze v. Frietze, 1968-NMSC-011, 
78 N.M. 676, 487 P.2d 137, 

Raising defense of adverse possession. — De- 
fendants in suit for recovery and possession of patented 
mining claim and damages could not avail themselves of 
defenses of adverse possession and prescriptive right on 
appeal, where throughout their trial they prosecuted their 
defense on the theory that the vein or lode from which the 
ore was extracted, although located within the boundaries 
of plaintiff's claim, had its apex within the boundaries of 
their own claim and was therefor their own property. Papa 


v, Torres, 1956-NMSC-003, 60 N.M. 448, 292 P.2d 322. 
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Applicability of laches. — A new trial should be 
granted for determining whether laches was available as 
a defense to defendant in quiet title suit, where it is nec- 
essary to reverse the trial court by reason of erroneous 
application of the 10-year statute of limitations and trial 
court did not determine whether plaintiff was estopped 
from claiming title by reason of laches, McGrail v, Fields, 
1949-NMSC-019, 53 N.M. 158, 203 P.2d 1000; 

Bill in equity to enforce trust in certain mining loca- 
tions may be defeated by laches, although statutory time 
for filing action has not expired. Patterson v. Hewitt; 195 
US. 309, 25 S. Ct. 35, 49 L. Ed. 214 (1904). 


II. ELEMENTS OF ADVERSE POSSESSION, 
A.INGENERAL. — 


Statutory requirements for adverse possession. 
— Under this section the plaintiffs were required to prove 
that they and their predecessors had been in adverse pos- 
session of the land continuously and in good faith for a 
period of 10 years, under color of title, and plaintiffs must 
have paid taxes on the property during these years. Rich- 
ardson v. Duggar, 1974-NMSC-066, 86 N.M. 494, 525 P.2d 
854, ui 

' The statute requires for a successful claim of adverse 
possession, color of title, 10 years of continuous adverse 
possession, payment of taxes and good faith. Heron v. 
Conder, 1967-NMSC-039, 77 N:M. 462, 423 P.2d 985. 

Before title can ripen by adverse possession, three el- 
ements must be presented: (1) actual, visible, exclusive, 
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hostile and continuous possession; (2) under color of title; 
and (3) for a period of 10 years. Payne Land & Livestock 
Co, v. Archuleta, 180 F. Supp. 651 (D.N.M. 1960). 
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A person claiming ownership. of land in the Albuquer- _ 
que town grant, by limitations, must have been in the ac- - 


tual, visible, exclusive, hostile and continued possession 
for 10 years, the same as if conveyed to private individual. 
Marques v.. Maxwell Land Grant: Co., 1904-NMSC-033, 
12 .N.M. 445, 78 P. 40; Johnston v. City of Albuquerque, 
1903-NMSC-011, 12 N.M. 20, 72 P. 9. 

In order to prove title by adverse possession ‘under 37-1- 
21 NMSA 1978, the claimant must also meet the elements 
set forth in this section, Apodaca’v. Tome Land.& Imp. 
Co,, 1978-NMSC-018, 91 N.M. 591, 577 P.2d 1237 (statute 
repealed). 

Establishing title by adverse possession requires color 
of title, acquired in good faith, with open, exclusive, no- 
torious, continuous, and hostile possession, and payment 
of taxes for the statutory period. Castellano v. Ortega, 
1989-NMCA-007, 1989-NMCA-007, 108 N.M. 218, 770 
P.2d 540, 

A party claiming ownership of land by adverse posses- 
sion must prove by clear and convincing evidence continu- 
ous adverse possession for 10 years under color of title, 
in good faith, and payment of taxes on the property dur- 
ing those years. Williams v. Howell, 1989-NMSC-009, 108 
N.M. 225, 770 P.2d 870, 

Color of title and payment of taxes are indispens- 
able to gaining title to real estate by adverse possession, 
Weldon v. Heron, 1967-NMSC-228, 78 N.M. 427, 482 P.2d 
392. 

Adverse possession of public lands cannot begin 
until issuance of a patent therefor. Deaton v. Guiterrez, 
2004-NMCA-048, 185 N.M, 423, 89 P.3d 672, cert. denied, 
2004-NMCERT-004, 135 N.M. 562, 91 P.3d 603. 

Absence of any element fatal. — If any one of the 
elements necessary to constitute adverse possession, 
namely, actual, visible, exclusive, hostile and continuous 
possession, is lacking, then no title by adverse possession 
can ripen. Pan Am. Petroleum Corp. v. Candelaria, 403 
F.2d 351 (10th Cir. 1968). 


B. COLOR OF TITLE. 


Color of title is required under both adverse pos- 
session statutes. Thomas: v. Pigman, 1967-NMSC- 045, 
77.N.M, 521, 424 P.2d 799. 

Plaintiff must recover on strength of his own title 
and cannot rely on any weaknesses in a defendant's title. 
Baker v. Benedict, 1978-NMSC-087, 92 N.M. 283, 587 P.2d 
430, 

Where there is no evidence that wife ever had 
"color of title" upon which to initiate a claim of adverse 
possession in herself, either as a sole possessor or as a pos- 
sessor in,community property, the abandonment, by the 
husband of his claim: of adverse possession destroys the 
basis upon which the wife could have claimed a commu- 
nity interest as an adverse possessor, since her community 
interest must necessarily.depend upon such an interest 
first being found in her husband. Mundy & Mundy, Inc. 
uv. Adams, 1979-NMSC-084, 93 N.M.534, 602 P.2d. 1021, 

Color of title must be supported by writing or 
conveyance of some kind purporting to convey land un- 
der which the-claim of title is asserted. Currier v. Gonza- 
les, 1967-NMSC-259, 78 N.M., 541, 434 P.2d 66. 

Where the statute requires adverse possession to, be 
"under color of title," some writing purporting to give title 
to an adverse occupant is essential, and oral transactions, 
however effective they may, be between the parties, do 
not constitute color of title; neither does actual, adverse 
possession, Sandoval v. Perez, 1920-NMSC-058, 26 -N,M. 
280, 191 P..467; Armijo v. Armijo, 1887-NMSC-008, 4 N.M. 
(Gild,) 57, 13 P, 92... 
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Grant of easement is not color of title. — Where a 
final subdivision plat labeled a ten-acre parcel as a drain- 
age easement, the municipality did not have color of title 
for purposes of adverse possession, because the grant of 
an easement was not the equivalent of granting fee title. 
City of Rio Rancho v. Amrep Sw., Inc., 2011-NMSC-037, 
260 P.3d 414, aff'g in part, rev'g in part 2010-NMCA-075, 
148 N.M, 542, 238 P.3d 911. 

Deed requirements inapplicable. — Strict require- 
ments for the validity of a deed have no application to 
the color of title requirement for adverse possession be- 
cause the interests of the legal owner, the public, and a 
purchaser are adequately served by compliance with all 
elements of the doctrine of adverse possession. Williams 
v. Howell, 1989-NMSC-009, 108 N.M. 225,770 P.2d 870. 

Facts not supporting color of title. — Title by ad- 
verse possession was improperly: granted where a dece- 
dent was a cotenant with siblings, and. by deeding the 
property to the decedent and the decedent's wife, the dece- 
dent did not establish color of title. In re Estate of Duran, 
2003-NMSC-008, 1383 N.M. 553, 66 P.3d 326. 

Recorded quitclaim deed. — Color of title fair on its 
face was established by plaintiff who took by quitclaim 
deed which was executed and acknowledged on one day 
and recorded the next with plaintiff taking immediate 
possession. Thurmond v. Espalin, 1946-NMSC-019,. 50 
N.M. 109, 171 P.2d 325. 

Certificate of sale for taxes conveys color of title. 
Chambers v. Bessent, 1913-NMSC-012, 17 N.M. 487, 134 
P, 237, 

‘Color of title cannot be had against the govern- 
ment, except through special statutory processes. Deaton 
v. Gutierrez, 2004-NMCA-043, 1385 N.M. 423, 89 P.3d 672, 
cert. denied, 2004-NMCERT-004, 135 N.M. 562, 91 P.3d 
608. 

Patent from government gives color of title. Ward 
v. Rodriguez, 1939-NMSC-018, 48 N.M.191, 88 P.2d 277, 
cert. denied, 307 U.S. 627, 59 S.Ct. 8373: 83 L. Hae 1511 
(1939). 

Void deed. as color of title. — A tax deed even though 
void for failure of title in the grantor may constitute color 
of title. Gutierrez v. Ortiz,:1954-NMSC-029, 58. N.M. 187, 
268 P.2d 979. 

Void special master's deed in foreclosure action. 
— A special master's deed in a foreclosure action that was 
void for lack of jurisdiction over the mortgagor constitutes 
color of title as the basis for a claim to title by adverse pos- 
session. Matlock v. Somerford, 1958-NMSC-093, 64 N.M. 
347, 328 P.2d 600. ' 

Deed lacking signature. — A deed is sufficient for the 
purpose of color of title even though it is void because it 
lacks the signature of a member of the community, Romero 
v. Garcia, 1976-NMSC-002, 89 N.M. 1, 546 P.2d 66. 

District court judgment. — The judgment of a dis- 
trict court purporting to vest title to the land of a husband 
in his wife is generally color of title on which prescription 
can be based, in absence of fraud, Apodaca v, Hernandez, 
1956-NMSC-095, 61 N.M. 449, 302 P.2d 177. 

Decree quieting title may furnish color of title. ; 
Currier v. Gonzales, 1967-NMSC-259, 78 N.M. 541, 434 
P.2d 66. 

Where there was nothing to show fraud or bad faith in 
obtaining quiet title decree made in favor of appellant's 
husband in 1927, and the evidence showed that appellant 
and her husband had possession of the property under the 
quiet title decree and paid taxes thereon for more than 
the 10-year statutory period, the quiet title decree of 1927 
by which appellant's husband was decreed to be the owner 
of the property constituted color of title. Quintana v. Mon- 
toya, 1958-NMSC-075, 64 N.M. 464, 330 P.2d 549. 

. Special master's deed. — Under this section title was 
perfected in plaintiff, who claimed ownership through a 
special master's deed purporting to convey the fee to the 
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entire tract to his predecessor as purchaser at a fore- 
closure sale despite the fact that in the foreclosure pro- 
ceedings no service was ever had against the owner of a 
one-fifth interest in the tract. Westmoreland v. Curbello, 
1954-NMSC-093, 58 N.M. 622, 274 P.2d 143. 

Purchase agreement. — Possession of tract of land 
by defendant for eight years under a lease from person 
with claim of title, and for 23 years as the purchaser of 
the property from that person under the parol agreement 
to purchase, upon which two-thirds of purchase price had 
been paid, was sufficient to establish color of title in defen- 
dant for adverse possession purposes, since he and vendor, 
or the representatives of vendor's estate, were at all mate- 
rial times in privity. Archuleta v. Pina, 1974-NMSC-021, 
86 N.M. 94, 519 P.2d 1175. 

Unprobated will. — Holding of real property by 
plaintiff under the will of his mother, which was never 
probated and which failed to define the boundaries of the 
land claimed, was not a holding under color of title which 
could ripen into a good title by adverse possession. Green 
v. Trumbull, 1933-NMSC-096, 37 N.M: 604, 26 P.2d.1079. 

Probate decree. — A decree from a probate pro- 
ceeding constitutes sufficient color of title to meet the 
requirements of adverse possession. Stacy v. Simpson, 
1978-NMSC-006, 91 N.M. 350, 573 P.2d 12085. 

Mortgage cannot constitute color of title for pur- 
poses of acquiring title by adverse possession, as a mort- 
gage does not purport to convey title to property. Slem- 
mons v. Massie, 1984-NMSC-108, 102 a 33, 690 —_ 
1027. 

Instrument must purport to convey land’ in- 
volved to‘constitute color of title. Sanchez v. Garcia, 
1963-NMSC-145, 72 N.M. 406, 384 P.2d 681. 

When description adequate. — A deed is not void for 
want of proper description if, with the deed and with ex- 
trinsic evidence on the ground, a surveyor can ascertain 
the boundaries. Romero v. Gareia, 1976-NMSC-002, 89 
N.M.'1, 546 P.2d 66. 

If the description of land in a conveyance furnishes suf- 
ficient means of identification to warrant the introduc- 
tion of extrinsic evidence, even though in the Spanish 
language, it constitutes color of title. Garcia v. Pineda, 
1929-NMSC-009, 33 N.M. 651, 275'P. 370. 

Where two deeds which had been intended to convey 
the lands in question mistakenly mentioned the wrong 
quarters, but the land in dispute was a triangular tract 
as’ described, a surveyor could have ascertained what 
lands were intended to be conveyed, and inquiries of the 
grantors and grantees named in the deeds would have 
further confirmed this conclusion, as would the fact that 
the grantees went into possession of the lands in ques- 
tion pursuant to the grants in the deeds and remained in 
possession without objection or complaint from the grant- 
ors, it was held that plaintiff's possession was under color 
of title. Richardson v. Duggar, 1974-NMSC-066, 86 'N.M. 
494, 525 P.2d 854. 

Deed furnishing color of title gave adequate de- 
scription of land where witnesses testified with certainty 
that from the description they could locate the property 
on the ground and that the survey description covered the 
land in the deed. Marquez v. Padilla, 1967-NMSC-075, 77 
N.M. 620, 426 P.2d 593. 

Indefinite and uncertain description may be clar- 
ified by subsequent acts of the parties. Romero v. Gar- 
cia, 1976-NMSC-002, 89 N.M. 1, 546 P.2d 66. 

Subsequent act. — Subsequent acts of the parties in 
erecting a house and pointing to the land for the surveyor 
were sufficient to ascertain the boundaries. Romero v, 
Garcia, 1976-NMSC-002, 89 N.M. 1, 546 P.2d 66. 

Effect of insufficient description. — A tax deed that 
is invalid due to the insufficiency of the description of the 
property can serve as‘color of title. However, where the 
description in the deed, aided by extrinsic evidence, is 
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insufficient to identify the property, the deed cannot serve 
as color of title. Brylinski v. Cooper, 1981-NMSC-028, 95 
N.M. 580, 624 P.2d 522, 

Even though a void tax deed might otherwise constitute 
color of title, it cannot do so if the description of the land 
is insufficient to locate or identify it, and cannot be made 
sufficient. Sanchez v. Garcia, 1963-NMSC-145, 72 N.M. 
406, 384 P.2d 681. 

Validity of claim. — The right given by the statute of 
limitations does not depend upon; and has no necessary 
connection with, the validity of the claim under which the 
possession is held. Manby v. Voorhees, 1921-NMSC-107, 
27 N.M. 511, 203 P. 548; Neher v. Armijo, 1898-NMSC-005, 
9 N.M, 325, 54 P. 236, overruled on other grounds by De 
Bergere v. Chaves, 1908-NMSC-006, 14 N.M. 352, 93 
P. 762; Probst v. Trustees of Bd. of Domestic Missions, 129 
U.S. 182, 9S. Ct. 268, 32 L. Ed. 642 (1889). 

It is the essence of the statute of limitations that 
whether the party had a right of possession or not, if he 
entered under the claim of such right and remained in the 
possession for 10 years, the right of action of one who had 
a better right is barred by that adverse possession. Probst 
v. Trustees of Bd. of Domestic Missions, 129 U.S; 182, 9S. 
Ct. 263, 32 L. Ed. 642 (1889). 


C. GOOD FAITH, 


"Good faith" defined. — "Good faith," in the creation 
or acquisition of color of title, is freedom from a design to 
defraud the person having the better title. Palmer v, Den- 
ver & Rio Grande W.R.R. Co,, 1966-NMSC-023, 75 N.M, 
737, 410 P.2d 956). 

Good faith required. — Although a given paper may 
constitute color of title, no prescription can be based 
thereon, unless the claimant entered thereon honestly and 
in good faith. Apodaca v, Hernandez, 1956-NMSC-095, 61 
N.M. 449, 302 P.2d 177. 

Presumption of good faith. — Color of title of a per- 
son who claims through adverse possession is presumed 
to have been obtained in good faith and that the parties 80 
entered into and continued to hold the possession. Thur- 
mond v. Espalin, 1946-NMSC-019, 50 N.M. 109, 171 P.2d 
325. 

One who disputes the good faith of an adverse pos- 
sessor who meets all other requirements of acquiring 
title by adverse possession holds a burden of clearly over- 
coming presumption of good faith. Thurmond v, Espalin, 
1946-NMSC-019, 50 N.M. 109, 171 P.2d 325. 

Knowledge of adverse claim, — The knowledge 
of an adverse claim to or lien upon property does not, of 
itself, indicate bad faith in a purchaser, and is not even 
evidence of it, unless accompanied by some improper 
means to defeat such claim ‘or lien. Palmer v. Denver & 
Rio Grande W.R.R. Co., 1966-NMSC- 028, 75 N.M. 787, 410 
P.2d 956. 

Knowledge of an adverse claim to land does not of it- 
self indicate bad faith on the part of a person who cre- 
ates or acquires color of title and creation of the ad- 
verse interest is not evidence of bad faith except when 
improper means are used to defeat the adverse claim. 
Thurmond v, Espalin, 1946-NMSC-019, 50 N.M, 109, 
171 P.2d 325. 

Creating invalid claim. — Where a conveyance which 
furnishes claimed color of title is created and obtained with 
knowledge of its invalidity by'one claiming title by adverse 
possession, there is an absence of that good faith required 
by the statute. Palmer v. Denver & Rio Grande W.R.R. Co., 
1966-NMSC-023, 75 N.M. 737, 410 P.2d 956. 

Where the quitclaim deed relied upon as color of title is 
the creature solely of those claiming title by adverse pos- 
session, the same being secured with the knowledge of its 
invalidity, the policy of the law prohibits such a transac- 
tion, because one may not indirectly acquire that which 
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the law will not allow him to acquire directly. Apodaca v. 
Hernandez, 1956-NMSC-095, 61 N.M. 449, 302 P.2d 177. 
Where a conveyance to decedent of former wife's inter- 


est_in certain community property was secured by fraud, 
those claiming under him were prevented from meeting. 


the "good faith" requirement of this section. Trujillo v. Pa- 
dilla, 1968-NMSC-090, 79\N.M, 245, 442 P.2d-208. 

Bad faith not shown. — Bad faith cannot be imputed 
to a plaintiff where evidence indicates that the owner 
of a one-half interest in land executed-a quitclaim deed 
which. purported to convey the entire premises to the 
plaintiff when there is no showing that plaintiff knew he 
received only a one-half interest. Thurmond v, Espalin, 
1946-NMSC-019, 50.N,M. 109, 171 P.2d 325. 

Purchase of tax deed by cotenant. — Since all co- 
tenants have the duty to pay tax due on land, purchase 
of tax sale certificate by defendant was a delayed perfor- 
mance of her duty to pay taxes and a redemption of the 
property on behalf of all the tenants in common; hence, 
color of title under the tax deed was not a good faith claim 
adverse to the plaintiffs. Reed v, Nevins, 1967-NMSC-065, 
77 N.M. 587,425 P.2d 818, 

Finding of "adverse possession" connotes good 
faith. — It is presumed by supreme court that when trial 
court found plaintiff had been in "adverse possession" of 
certain land, the term was used as defined by statute and 
that it included element of good faith. Thurmond uv, Es- 
palin, 1946-NMSC-019, 50 N.M. 109, 171 P.2d 325, 

Although not specifically set forth, a finding of good 
faith is included in a finding that plaintiff had good title by 
adverse possession. Lummus v. Brackin, 1955-NMSC-023, 
59 N.M. 216, 281 P.2d 928). 


D. PAYMENT OF TAXES, 


Payment of taxes.on disputed tract is a specific 
requirement of the adverse possession statute and lack 
of that evidence would defeat a claim for title,;whether or 
not any other elements of adverse possession were pres- 
ent, Platt v. Martinez, 1977-NMSC-026, 90 N.M. 323, 563 
P.2d 586. 

Payment of taxes on disputed tract. — Title by ad- 
verse possession, except as to property acquired within a 
Spanish or Mexican land grant, is established only under 
this act, which, since the amendment of 1899, requires of 
the claimant or his predecessors or grantors, that. they 
have, for their period of 10 years’ occupancy, paid all the 
taxes. Christmas v. Cowden, 1940;NMSC; 051, 44 N.M: 
517,105 P.2d 484, 

As distinguished from other section. — Payment of 
taxes during the period of adverse holding is not required 
under 37-1-21 NMSA) 1978 whereas, under this section, it 
is required. Marquez v, Padilla, 1967-NMSC-075, 77 N.M. 
620, 426 P.2d 598 (statute repealed). 

Although this section requires the adverse claimant to 
pay the taxes on the property, under 37-1-21 NMSA 1978, 
that is nota requirement. Apodaca v. Tome Land & Imp. 
Co., 1978-NMSC-018, 91.N.M. 591, 577 P.2d 1237 (statute 
repealed). 

Taxes required of Pueblo land claimants. — Claim- 
ants of Pueblo lands under the federal Pueblo Lands Act, 
authorizing plea of limitations to be raised against the 
government, by, inter alia, those in possession of Pueblo 
lands without color of title from 1889 through 1924, were 
to prove the adverse possession described, and were, pur- 
suant to the federal act, to have paid all taxes assessed and 
levied in conformity with New Mexico laws to the extent 
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required by this section and not by former Section 37-1-21 ~ 


NMSA 1978. US. v. Wooten, 40.F,\2d 882 (10th Cir. 1930), 
Nonpayment fatal. — Where defendants. pleaded. 
title under both this section and another section, fail- 
ure to show tax payments for the full period of time re- 
quired eliminated, a consideration under the record on 
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appeal of title under this section, Jackson v. Gallegos, 
1934-NMSC-016, 38 N.M. 211, 30 P.2d 719, 

Payment of taxes by vendor, — Where defendant 
occupied land for 23 years under a parol contract with 
former landlord for sale of the land, on which two-thirds 
of the purchase price had been paid, and where vendor 
had claim of title, payment of taxes by vendor for benefit 
of the defendant during the 23-year period was sufficient 
to satisfy the requirement of this section that taxes must 
be paid for 10-year period by party claiming adverse pos- 
session, his predecessor or grantors. Archuleta v. Pina, 
1974-NMSC-021,; 86 N.M. 94,519 P.2d 1175, 

Dual payment without knowledge. of. other's 
claim. — Where both parties, apparently without knowl- 
edge of the double assessment or of the other's claim, 
paid taxes in good faith on a property, the-fact that. one 
may have paid all or a portion of the respective assess- 
ment prior to payment by the other was no indication 
of an inconsistency on the part of either of their, claims 
of ownership in good faith, and the requirement of the 
payment of taxes under the statute was satisfied. C& F 
Realty. Corp. v..Mershon, 1969-NMSC-157, 81.N.M., 169, 
464 P.2d.899.. . 

Assessor's mistaken peferencel not harmful.; — 
There could beno'reasonable doubt that plaintiffs' pre- 
decessors returned.and paid taxes on the land in dispute 
where the tax schedules prepared by the tax assessor, al- 
though erroneously locating it in accordance with the er- 
roneous deed description, and mistakenly referring to the. 
wrong page number in the deed book for some years, re- 
lated to the land.covered by plaintiffs' deeds, and the only 
acreage which could have been covered by, these sched- 
ules, returns and payments were the acres covered by 
these two deeds. Richardson v,.Duggar, 1974-NMSC-066, 
86.N.M. 494,.525.P.2d 854, 

Where taxes in fact paid. — Although defendant 
paid taxes on a tract, designated ,"Hortiliza 26" while 
plaintiff paid taxes on tracts designated "Hortilizas 25 
and 28," nevertheless the taxes,paid by them were actu- 
ally on the lands enclosed within: their respective fence 
lines, and that. was all that was required. Hobson v. Miller, 
1958-NMSC-050, 64 N.M. 215, 326.P.2d 1095. | 

Payment prior to issuance of tax deed. — Where 
appellee had been in arrears several times, but did pay 
the taxes in each case, before a tax deed was issued to the 
state, appellee complied substantially with the continu-, 
ous payment of taxes requirement of adverse possession 
under this section. Romero v. Garcia, 1976-NMSC-002, 89: 
N.M., 1, 546 P.2d 66. 

Ifa settler has paid all the taxes assessed, with penal- 
ties and interest for all the years involved, prior to the fil- 
ing of the suit, and prior to tax.sale, he has complied with 
the taxpaying requirement of this act. U.S..v. Wooten, 40 
F.2d 882 (10th Cir. 1930). 

Redemption not equivalent to "payment of taxes", 
— As used in limitation statute, redemption, of property 
from tax sale,is not the; equivalent, of "payment. of taxes." 
McGrail v. Fields, 1949-NMSC-019, 53 .N.M. 158, 208 P.2d 
1000. 

Payment to redeem from tax sale was not a "payment of 
taxes" within the meaning of this section. Pueblo De Thos 
v. Gusdorf, 50 F.2d 721 (10th Cir. 1931). 

Redemption from tax sale as protection of rights. 
— The right to acquire title by adverse possession is capa- 
ble of protection by means of redemption from:a tax sale; 
however, by redeeming, the defendants secured nothing 
more than the right to continue pursuit of title by adverse 
possession. Morris v, Ross, 1954-NMSC- 063, 58 N.M. 379, 
271 P.2d 823. 

Effect of void tax sale. — The provisions of this act 
are not applicable where property was conveyed by county 
treasurer under correct description for taxes, when taxes 
had been paid thereon by the record owner, but under an 
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incorrect description, since sale of the, property by the 
treasurer to the state was void and the subsequent sale 
of the property by the state was likewise a nullity. Pratt v. 
Parker, 1953-NMSC-005, 57 N.M. 103, 255 P.2d 311. 


E, POSSESSION, 
1, IN GENERAL. 


Possession required. — This section clearly requires 
that in addition to claiming under color of title there must 
be an actual, visible, exclusive, hostile and continuous 
possession for 10 years. Jones v. Tate, 1961-NMSC-039, 68 
N.M. 258, 360 P.2d 920; Apodaca v, Tome Land & Improve- 
ment Co., 1978-NMSC-018, 91 N.M. 591, 577 P.2d 1237. 

Character and use of premises determinative. — 
The controlling factor in determining whether the acts of 
dominion exercised constitute open, hostile and exclusive 
possession is the character and use to which the premises 
are adapted. Stull v. Board of Trustees, 1956-NMSC-041, 
61,N.M. 135, 296 P.2d 474. ., 

The character of the land and the use bs which it is 
adapted largely controls the acts necessary to be exercised 
in order to constitute, open, hostile and exclusive posses- 
sion! Prince v. Charles Ilfeld.Co,, 1963-NMSC-135, 72 N.M. 
351,383 P.2d 827; Lummus v, Brackin; 1955- NMSC- Rats 
59. N.M. 216, 281 P.2d 928, 

Acts of adverse possession to be as diabiactes as 
possible. — Determination of adverse possession must 
largely depend upon the situation of the parties, the 
size and extent of the land and the purpose for which 
it-is adapted; the only rule which is generally appli- 
cablejis that the:acts relied on to establish possession 
must always be as distinct as the character of the land 
reasonably admits of, and must be so exercised as to 
acquaint the owner, should he visit it, that a claim of 
ownership adverse to his title is being asserted. Mar- 
quez v. Padilla, LOG TSMC, 075, 77 N.M. 620, 426 P.2d 
593. 

Possession, required va establish title need not be 
complete occupancy of the entire area claimed, and 
where there is no question as to the property claimed and 
a part is actually physically occupied, and visible and no- 
torious acts of ownership are manifested, nothing more is 
required. Marquez v. Padilla, 1967-NMSC-075, 77 N.M. 
620, 426 P.2d 593. 

Constructive possession of land described. — 
When one is in possession of land under color of title, hold- 
ing under adverse possession, such person is construc- 
tively in possession of all of the land which is described in 
the instrument giving color of title. Quintana v. Montoya, 
1958-NMSC-075, 64 N.M. 464, 330 P.2d 549. 

Where one was in actual possession of a portion of a 
tract under color of title, generally, it could be presumed 
that such possession extended to the limits of the land de- 
scribed in his deed. Gallegos v. War, 1968-NMSC-004, 78 
N.M. 796, 438 P.2d 636. 

Improvements unnecessary. — To bonweniite an ad- 
verse possession there need not be a fence, building or 
other improvement made, if visible’and notorious acts 
of ownership be exercised for the ‘statutory period, after 
an entry under claim and color of title, Stull v. Board of 
Trustees, 1956-NMSC-041, 61 N.M. 1385, 296 P.2d 474; 
First Nat'l Bank v. Town of Tome, 1917-NMSC-064, 23 
N.M, 255, 167 P. 733; Baker v. de Armijo, 1912-NMSC-046, 
17 N.M. 383, 128 P.'73.. 

Sections compared. — The possession required to be 
proved under this section is no different from that required 
under 37-1-22 NMSA 1978. It must be established as ad- 
verse under both. Marquez v. Padilla, 1967-NMSC-075, 77 
N.M. 620, 426 P.2d 593 (statute repealed). 

Acts of dominion sufficient. — Where plaintiffs, af- 
ter acquiring premises, which were covered with brush, 
greasewood and sand dunes, established corners (with 
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markers and later with iron pipes); cut a path several feet 
wide around the exterior boundaries, posted "no dumping" 
signs, blocked some old roads across the premises and paid 
all taxes, these acts of dominion were sufficient to give no= 
tice to defendants that the property claimed adversely to 
them, Stull v. Board of Trustees, 1956-NMSC-041, 61 N.M. 
135, 296 P.2d 474. 

Prior possession, — In ejectment, where no legal 
title is shown in either party, the party showing prior 
possession in himself, or those through whom. he:claims, 
will be held to have the better title. Romero v. Herrera, 
1921-NMSC-096, 27 N.M. 559, 203 P. 243. 


2, NOTICE OF HOSTILE CHARACTER. 


"Hostility" defined. — "Hostility" as a requirement 
of adverse possession need not be "ill-will" or "evil in- 
tent," but a mere showing that the one in possession of 
the land claims the exclusive right thereto and denies 
either by word or act the owner's.title. Heron v. Conder, 
1967-NMSC-039, 77 N.M. 462, 423 P.2d 985. 

Factors determining hostility. — The hostile char- 
acter of possession under the statute depends upon the 
occupant's own views and: intentions, not upon those of 
his adversary, and it also depends upon the relationship of 
the parties and the nature of their holdings, C & F Realty 
Corp. v. Mershon, 1969-NMSC-157, 81 N.M. 169, 464 P.2d 
899, 

Notice of hostile claim. — Divestitars of title by ad- 
verse possession rests upon the proof or presumption of 
notice to the true owner of the hostile character of pos- 
session. Apodaca v. Hernandez, 1956-NMSG-095, 61 N.M. 
449, 302 P.2d 177; Apodaca v, Tome Land & Improvement 
Co., 1978-NMSC-018, 91 N.M. 591, 577 P.2d 1237. 

When mere possession not enough. — Where the 
original entry or occupation is permissive, the statute of 
limitation will not begin to run until an adverse holding is 
declared and notice of such change is brought to the knowl- 
edge of the owner, and, for this purpose, mere possession 
is not enough. Apodaca v. Hernandez, 1956-NMSC-095, 61 
N.M. 449, 302 P.2d 177, 

Disclaimer of owner's rights. — Where possession 
is consistent with the rights of owners of record title, 
nothing but clear, unequivocal and notorious disclaimer 
and disavowal will render it adverse; there must. be 
something which amounts to an ouster, either actual no- 
tice or acts and conduct that will clearly indicate that the 
original permissive use has changed to one of an adverse 
character. Prince v. Charles Ilfeld Co., 1963-NMSC-136, 
72 N.M, 351, 383 P.2d 827; Apodaca v, Tome Land & Im- 
provement Co., 1978-NMSC-018, 91 N.M. 591, 577 P.2d 
1237. 

Hostile possession by tenant. — Possession originat- 
ing in tenancy is presumably permissive, not hostile, and 
therefore divestiture of title by adverse possession under 
a tenancy rests upon the proof or presumption of notice 
to the true owner of the hostile character of, possession, 
Prince v. Charles Ilfeld-Co., 1968-NMSC-135, 72 N,.M. 351, 
383 P.2d 827. 

Tenant's disclaimer. — A purchase by a tenant of an 
adverse title, or claiming under it, or any other disclaimer 
of tenure with the knowledge of the landlord, was a for- 
feiture of his term and his possession became adverse, 
beginning limitations in his favor, and the landlord could 
sustain ejectment against him without notice to quit. An- 
drews v. Rio Grande Livestock Co., 1911-NMSC-055, 16 
N.M. 529, 120 P, 311, 

Notice to relatives. — The nature of the occupation 
may be sufficient to give notice of its adverse character 
to interested parties who are strangers and yet not suf- 
ficient as to persons standing in more intimate relation- 
ship. Apodaca v. Hernandez, 1956-NMSC-095, 61 N.M. 
449, 302 P.2d 177. 
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Permissive occupation of the family estate by one 
of the family is so usual that acts of occupation thereof 
to show hostile possession as to strangers are not suffi- 
cient as between near relatives. Apodaca v. repens: 
1956-NMSC-095, 61.N.M. 449, 302 P.2d 177. 

Inference of permission. — The parties were not in 
a relationship (i.e., brother and sister) that supported an 
inference of permissive possession. Hernandez v. Cabrera, 
1988-NMCA-064, 107 N.M. 485, 759 P.2d 1017. 

Acquiescence distinguished from permission. 
Acquiescence is not necessarily the same as permission. 
On the contrary, there may be adverse possession where 
possession by the claimant is with forbearance of the 
owner who knew of such possession and failed to prohibit 
it, Hernandez v. Cabrera, 1988-NMCA-064, 107 rat M. 4385, 
759 P.2d 1017, 

Possession originating in cotenancy is presum- 
ably permissive, not hostile. Apodaca v. Hernandez, 
1956-NMSC-095, 61 N.M. 449, 302 P.2d 177. 

Presumption of claim. — There is a strong presump- 
tion against claim of cotenant that he holds title in opposi- 
tion to his cotenants. Frietze v. Frietze, 1968-NMSC-011, 
78 N.M. 676, 487 P.2d 137. 

There must be express denial of title of fellow co- 
tenants brought home to the latter openly and unequivo- 
cally. Frietze v. Frietze, 1968-NMSC-011, 78 N.M. 676, 437 
P.2d 187. 

Cotenant with siblings. — Title by adverse posses- 
sion was improperly granted where a decedent was a 
cotenant with siblings, and therefore, the decedent's pos- 
session was not hostile, and the decedent did not give the 
siblings the proper notice that the decedent was claiming 
hostile possession. Jn re Estate of Duran, 2003-NMSC-008, 
133 N.M. 553, 66 P.3d 326. 

Sufficiency of notice to cotenants. — Until a co- 
tenant is placed on notice of another cotenant's adverse 
claim to the common land, the former does not realize 
that a cause of action exists, Since tenants in common 
are each entitled to the reasonable use, occupancy, ben- 
efit and possession of the common property, nothing 
short of clear notice to the cotenants apprising them of 
the adverse claim will be sufficient to cause'the statutory 
10-year period to begin to run. Apodaca v. Tome Land 
& Improvement Co., 1978-NMSC-018, 91 N,M. 591, 577 
P,.2d 1237. 

Ouster and disseizin of cotenants, — Plaintiffs’ 
possession, under color of title via separate deeds from 
two cotenants, was not only sufficient to convert their 
possession into adverse possession but it operated as 
an ouster and disseizin of all cotenants. Stull v. Board 
of Trustees, 1956-NMSC-041, 61 N.M. 185, 296 P.2d 
474, 

Acts of ouster insufficient. 
cotenancy is presumably permissive and not hostile, the 
mere possessing, mortgaging, leasing and the payment of 
taxes and water assessments are not sufficient acts as to 
notify a cotenant of intent to oust him and retain hostile 
possession against him. Frietze v. Frietze, 1968-NMSC-011, 
78 N.M. 676, 487 P.2d 137. 

Deed by one cotenant. — Where one cotenant conveys 
the entire estate to one who takes possession claiming the 
exclusive title, this operates as a disseizin of the other co- 
tenants and converts the possession of the grantee into an 
adverse possession. Baker v. de Armijo, 1912-NMSC-046, 
17 N.M. 383, 128 P. 73. 

Quitclaim by cotenant. — A quitclaim by a cotenant 
of his entire undivided one-half interest in realty to a 
stranger constitutes a repudiation of the cotenancy. Thur- 
mond v. Espalin, 1946-NMSC-019, a0 N.M. 109, 171 P.2d 
325. 

Renunciation by life tenant. — Before a life tenant 
can start statute of limitations running against the re- 
maindermen he must do more than proclaim loudly that 
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he is the sole proprietor; he must cease to be a life tenant, 
renounce that relation and bring it home to the remain- 
dermen by an actual notice of renunciation, disclosing 
also that he is claiming the title under some other and dif- 
ferent source of title. Lotspeich v. Dean, 1949-NMSC-054, 
53 N.M. 488, 211 P.2d 979. 

Claim against remaindermen. — Where a life ten- 
ant conveys by deed purporting to transfer the entire 
fee, the grantee's possession is not adverse as to the re- 
maindermen until death of the life tenant so that stat- 
ute of limitations does not begin to run against such re- 
maindermen until the life tenant dies. Lotspeich v. Dean, 
1949-NMSC-054, 53 'N.M. 488, 211 P.2d 979. 

Recordation of quitclaim deed as notice. — A 
grantee of a quitclaim deed who records the instrument 
after its delivery to him thereby gives other claimants 
to interests in the real estate constructive notice of the 
adverse character of his claim. Thurmond v. Espalin, 
1946-NMSC-019, 50. N.M. 109, 171 P.2d 325. 

Recognition of boundary. — Long recognition and 
acquiescence by the parties themselves affords ample 
evidence of the true boundary: between their respective 
tracts of land and give rise to a presumption that plaintiff 
held the tract under fence adversely to defendant. Hobson 
v, Miller, 1958-NMSC-050, 64 N.M. 215, 326 P.2d 1095. 

Requesting quitclaim deed. — Where eldest brother, 
administrator of mother's estate and guardian of minor 
brothers, acquired some 25 years after her death a tax 
deed to her property, after it had been sold to the state 
for delinquent taxes (his former wife and two brothers 
having been coowners at that time), and informed the 
brothers that he had acquired the tax deed, requesting a 
quitclaim deed from them, failure of brothers for another 
16 years to assert any rights adverse to the eldest per- 
mitted sustaining of defense of adverse possession in his 
favor, Garcia v. Sanchez, 1958-NMSC-058, 64 N.M. 114, 
325 P.2d 289. 

Effect of owner's forbearance. — There may be ad- 
verse possession where possession is with forbearance of 
the owner who knew of such possession and failed to pro- 
hibit it. Weldon v. Heron, 1967-NMSC-223, 78 N.M. 427, 
432 P.2d 392. 


3, CONTINUITY. 


Possession to be continuous. — In order to perfect 
title by adverse possession, such possession must. be con- 
tinuous for the entire period prescribed by the statute of 
limitations, Pratt v, Parker, 1953-NMSC-005, 57 N.M. 108, 
255 P.2d 311. 

Break in continuity of possession. — Where there 
had been a break in the continuity of hostile possession, 
the appellant's claim of 10 years of adverse possession had 
not been established. Heron v. Conder, 1967-NMSC-039, 
77 N.M. 462, 423 P.2d 985. 

Substitution of tenants permissible. — Any break 
or interruption of the continuity of the possession will be 
fatal to an adverse claim, but temporary vacancies, caused 
by substitution of one tenant for another, will not destroy 
the running of the statute. Johnston v. City of Adbuquer: 
que, 1903-NMSC-011, 12.N.M. 20, 72 P. 9. 

Continuity of possession is interrupted by forfeis 
ture to state for taxes in determining the running of 
the statute of limitations in favor of an adverse occupant, 
and a purchaser from the state who was in possession 
eight years, could not combine his. period of possession 
with the period title was in the state under tax sale, in 
order to bring him within the adverse possession statute, 
because adverse possession did not start to run while 
state was the owner under the tax deed. Pratt v, Parker; 
1953-NMSC-005, 57 N.M, 103, 255 P.2d 311. + 

Since limitations inapplicable against state. — 
Where, during the running of the statute of limitations in 
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favor of the adverse occupant of land, the land is forfeited 
to the state for taxes, the general rule is that continuity of 
possession is interrupted for the reason that the statute of 
limitations does not run against the state in the absence 
of some special provision to that effect. Greene v. Esquibel, 

1954-NMSC-039, 58 N.M. 429, 272 P.2d 330. 

Concession of another's title. — If a defendant in 
possession of disputed territory concede that the true 
title is in another and offer to purchase from him, the 
continuity of possession is broken. Chambers v. Bessent, 
19138-NMSC-012, 17 N.M. 487, 134 P, 237. 

Affidavit not disclaimer. — Affidavit by a plaintiff. to 
the effect that his grantor was coowner of a one-half inter- 
est in land and that the other one-half interest belongs to 
the heirs of a named individual does not constitute a dis- 
claimer by the plaintiff of his own claim of right nor does 
it constitute recognition of the claim of any other person. 
Thurmond v. Espalin, 1946-NMSC-019, 50 N.M. 109, 171 
P.2d 325. 

Effect of foreclosure by city. — A person who has 
been in adverse possession under color of title and has 
continuously paid taxes for more than 10 years may 
nevertheless have his color of title wiped out by sale 
under foreclosure of paving liens. City of Albuquerque 
v. Huddleston, 1951-NMSC-032, 55 N.M. 240, 230 P.2d 
972. 

Adverse possessor's claim fails for lack of sub- 
stantial evidence to support a finding of exclusive and 
continuous possession, Blumenthal v. ConcretesConstruc- 
tors Co., 1984-NMCA-122, 102 N.M. 125, 692 P.2d 50. 

Insufficient evidence of continuous possession. — 
Where lessors brought an action seeking a determination 
that an oil and gas lease they executed to lessee, which 
was later assigned to defendants, terminated, and where 
defendants filed counterclaims asserting adverse posses- 
sion of the subject minerals, defendants' conclusory and 
vague allegations that they continuously worked on, de- 
veloped, operated, improved and produced gas from the 
subject well for a period of time, unsubstantiated by any 
specific factual basis, including what work was done and 
at what specific times, failed to create a disputed issue of 
fact precluding summary judgment on the continuous pos- 
session claim. King v. Estate of Gilbreath, 215 F.Supp.3d 
1149 (D. N.M. 2016), 


F, APPLICATION. 


No rights acquired by sporadic trespasses. — Un- 
der dual claims of adverse possession and prescriptive 
right, defendants established no rights to the subject 
property or to easements for pasturage, wood hauling 
and timber cutting, where their past actions consisted of 
occasional, sporadic and isolated instances of trespass on 
the lands in question accomplished by surreptitious de- 
stroying of fences together with some isolated instances 
in which specific permission was given. Payne Land 
& Livestock Co. v. Archuleta, 180 F. Supp. 651 (D.N.M. 
1960). 

Alley with public access. — Where general pub- 
lic had free access to alley, an adjoining landowner was 
not in possession so as to acquire title to it under stat- 
ute of limitations because he was not in adverse posses- 
sion of the land under these conditions. Nickson v. Garry, 
1947-NMSC-019, 51 N.M. 100, 179 P.2d 524. 

Use of easement. — Allowing a brother and sister-in- 
law to use a roadway across a tract to gain access to their 
residence was not an act inconsistent with the claimant's 
use. Possession may be exclusive, notwithstanding that 
the land is subject to nonpossessory rights, such as ease- 
ments. Hernandez v. Cabrera, 1988-NMCA-064, 107 N.M. 
435, 759 P.2d 1017. 

Placing of signs. — The placing of three "For Sale" 
signs on property was not necessarily evidence of clear 
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and convincing exclusiveness under this section. C & F 
Realty Corp. v. Mershon, 1969-NMSC-157, 81 N.M. 169, 
464 P.2d 899. 

Time too short. — Although the owner had aban- 
doned the land for over 40 years, where defendants had 
acquired their interest in the land only five years and 
three months prior to the time the owner brought action 
to quiet title, the 10-year period required by this section 
had not elapsed. Morris v. Ross, 1954-NMSC-063, 58 N.M, 
379, 271 P.2d 823. 

Pueblo land. — Uninterrupted, open, visible, noto- 
rious, exclusive and adverse possession for more than 
10 years before suit of a tract of land in the Pueblo of 
Nambe, entry being made under an alleged deed of con- 
veyance long prior to the confirmation by congress of the 
grant, vests a perfect title by adverse possession. Pueblo of 
Nambe v. Romero, 1900-NMSC-008; 10 N.M. 58, 61 P. 122. 

Claims of heirs of insane grantor were barred 
10 years after the delivery of the deed and grantee's 
entry into possession of the property. Field v: Turner, 
1952-NMSC-002, 56 N.M. 31, 239 P.2d 723. 

Highway. — Continuous and adverse use by the public 
for the requisite time is sufficient to show acceptance of a 
highway. City of Raton v. Pollard, 270 F. 5 (8th Cir. 1920). 


III. PRESCRIPTION. 


Public right-of-way by prescription may be estab- 
lished by usage by the general public continued for the 
length of time necessary to create a right of prescription if 
the use had been by an individual, provided that such us- 
age is open, uninterrupted, peaceable, notorious, adverse, 
under claim of right and continued for a period of 10 years 
with the knowledge, or imputed knowledge, of the owner. 
Village of Capitan v. Kaywood, 1981-NMSC-082, 96 N.M. 
524, 632 P.2d 1162. 

‘Use presumed to be adverse. — In the absence of 
proof of express permission, the general rule is that a 
use will be presumed to be adverse under claim of right. 
Village of Capitan v. Kaywood, 1981-NMSC-082, 96 N.M. 
524, 632 P.2d 1162, 

Prescription distinguished from adverse pos- 
session. — Adverse possession is distinguished from 
prescription in that it is, properly speaking, a means 
of acquiring title to corporeal hereditaments only, and 
is usually the direct result of the statute of limitations, 
while prescription is the outgrowth of common-law princi- 
ples, with but little aid from the legislature, and has to do 
with the acquisition of no kind of property except incorpo- 
real' hereditaments. Hester v. Sawyers, 1937-NMSC-056, 
41 N.M. 497, 71.P.2d 646. 

Law governing prescription. — There is no specific 
statute in this state under which title to an easement or 
other incorporeal hereditament can be obtained by pre- 
scription. Hester v. Sawyers, 1937-NMSC-056, 41 N.M. 
497, 71 P.2d 646. 

Way claimed by prescription must be definite and 
precise strip of land. Hester v, Sawyers, 1937-NMSC-056, 
41 N.M.'497, 71 P.2d 646. 

Prescriptive right cannot grow out of strictly per- 
missive use, no matter how long the use. Hester v. Saw- 
yers, 19837-NMSC-056, 41 .N.M. 497, 71 P.2d 646; Village of 
Capitan v. Kaywood, 1981-NMSC-082, 96 N.M. 524, 632 
P.2d 1162. 

Prescriptive use of land defined, — A prescriptive 
use of land is defined as either a use that is adverse to the 
owner of the land or the interest in land against which 
the servitude is claimed, or a use that is made pursu- 
ant to the terms of an intended but imperfectly created 
easement, or the enjoyment of the benefit of an intended 
but imperfectly created easement. Segura v. Van Dien, 
2015-NMCA-017, cert. denied, 2015-NMCERT-001. 
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Where plaintiff landowner and previous owners of adja- 
cent tract of land built a common driveway for the benefit 
of both property owners, together agreed on the location 
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of the driveway and shared the expense ofthe driveway's _ 
construction, and: the previous landowners intendedi'to . 


grant plaintiff an easement over the common driveway 
but ultimately failed to reduce the agreement to writ- 
ing, plaintiffs open use of the common driveway for the 
prescriptive period was pursuant to an intended but im- 
perfectly created easement and constitutes prescriptive 
use, Segura v. Van Dien, 2015-NMCA-017; cert. denied, 
2015-NMCERT-001: 

Easement by prescription. — An easement by pre- 
scription is created by an adverse use of land, that is open 
or notorious, and continued without effective interruption 
for the prescriptive period of ten years. Brannock v. The 
Lotus Fund, 2016-NMCA-030, cert.,denied. 

In a dispute over access to property, where the‘ evi- 
dence established that plaintiffs utilized the access road 
at issue continuously in an- open, notorious, and adverse 
fashion without permission since they purchased the 
land in 1979, there was substantial evidence presented 
at trial to support the district court's findings by clear 
and convincing evidence that plaintiffs established: each 
of the required elements for prescriptive easement. 
Brannock v. The Lotus Furd, 2016-NMCA-030, cert. de- 
nied. 

Evidence failed ‘to establish a public ‘prescrip- 
tive easement. — Where plaintiff filed a petition for a 
permanent injunction to stop defendants from using the 
portion of a county road that runs along the eastern bor- 
der of his property (lower crossing), and where defendants 
answered and asserted affirmative defenses’ that’ plain- 
tiffs claims were barred by virtue ofan implied easement, 
prescriptive easement, or an easement by necessity, and 
where the county of Quay intervened and filed a com- 
plaint for declaratory judgment, arguing that the public, 
including defendants, had the right to use the road be- 
cause it was a county road and asked the district court 
to declare that the lower crossing is within‘a public pre- 
scriptive easement, the district court erred in finding that 
defendants and the county proved the elements of a public 
prescriptive easement, because for a public easement by 
prescription, defendants were required to show usage by 
the general public that continued for the length of time 
necessary to create a right of prescription if the use had 
been by an individual, and, in this case, the testimony 
did not establish use of the lower crossing by the public, 
and the district court made no specific findings on the 
topic. Defendants did not meet their burden to establish 
by clear and convincing evidence that the general public 
used the lower crossing, and thus have not established 
the requirements for a public prescriptive easement. 
McFarland Land & Cattle Inc. v. Caprock Solar 1, LLC, 
2021-NMCA-057, cert. granted: 

When owner charged with knowledge. — If user by 
claimant of éasement by prescription was open, adverse, 
notorious, peaceable and uninterrupted, the owner would 
be charged with knowledge of such user, and acquiescence 
in it would be implied. Hester v. Sawyers, 19837-NMSC-056, 
41 N.M. 497, 71 P.2d 646. 

Length of prescriptive period. — The New Mexico 
prescriptive period is 10 years, as is the period for adverse 
possession. This being so, it follows that the period during 
which one must sue to enforce an easement is 10 years. 
Jinkins v. City of Jal, 1963-NMSC- 198, 73 Dien 173, 386 
P.2d 599, 

Ten-year prescriptive period not met. — Where 
plaintiff filed a quiet title action against’ adjacent land- 
owners, seeking injunctive and declaratory relief against 
defendants' attempts to block plaintiff's access over a 15- 
foot driveway on defendants' property, and where plaintiff 
claimed that she had established a prescriptive easement, 


644 


37-1-22 


evidence that use of the driveway had been permissive 
until 2004 and that defendants» had erected a fence in 
2018 established that plaintiff failed to show adverse use 
of the driveway for the required ten-year period required 
by law for a prescriptive easement. Tafeya' v. Morrison, 
2017-NMCA-025, cert. denied. 

‘Applicable period of limitation: — Where the 
court's decision is based upon a statute of limitations as 
distinguished from laches; in:a ‘suit to enjoin a restrictive 
covenant or negative easement, the:applicable period of 
limitation is the period of prescription. Jinkins v. City of 
Jal, 1963-NMSC-198,'73 N.M. 1733386 P.2d:599; 

Length of prescriptive period. — In this state the 
period of use necessary to create an easement by  pre- 
scription is 10 years following our statute of limitations 
with reference to adverse possession of landvS. Union 
Gas Co..v. Cantrell, 1952- NMSC- 024, 56 N.M. 184, 241 
P.2d 1209. 

The period of use necessary to erbute 3 an easement by 
prescription is 10 years, following our statute of limita- 
tions with reference to adverse possession of land. Hester 
v. Sawyers, 1937-NMSC-056, 41. N.M. 497, 71 :P.2d 646; 
Archuleta v, Jacquez; 1985-NMCA- 077, 103 N.M. 254, 704 
P.2d 1130. 

Effect of unrecorded written easement, — Where 
gas company acquired easement for right-of-way by writ- 
ten instrument which was not recorded and the easement 
was not visible or open, a third-party purchaser without 
knowledge of the easement was not bound thereby, since 
gas company did not have prescriptive easement in the 
land.\S:, Union Gas Co. v. Cantrell, 1952-NMSC-024, 56 
N.M. 184, 241 P.2d 1209. 

Review. — District court's finding and rod éfoant that 
defendant had title by prescription to right-of-way over 
plaintiff's land would not be disturbed on appeal, if there 
was substantial evidence to support the finding and judg- 
ment. Hester v. Sawyers, 1987-NMSC-056, 41.N.M. 497, 
71 P.2d 646. 


Law reviews. — For article; "Adverse Possession 
in New Mexico - Part One," see 4. Nat. Resources J. 559 
(1964). 


For article, "Adverse Possession in New Mexico Part 
Two," see 5 Nat. Resources J. 96 (1965). 

For comment on Trujillo v, Padilla, 79 N.M. 245, 442 
P.2d 203 (1968), see 9 Nat, Resources J. 101 (1969), 

For article, "Survey of New Mexico Law, 1979-80; Prop- 
erty," see 11 N.M.L, Rev, 203 (1981), . 

For note, "Clouded Titles in Community Property 
States: New Mexico Takes a New Step," see 21 Nat. Re- 
sources J,593 (1981)... 

For note and comment, "Go Not Where There is a Path: 
Prescriptive Easement Law in New Mexico After Algermi- 
ssen vy. Sutin," see 35 N.M.L, Rev, 625 (2005). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 3 Am. 
dur. 2d Adverse Possession § 1 et seq. 

Loss of easement by adverse possession, or nonuser, 1 
A.L.R. 884, 9 A.L.R, 423, 33 A.L.R. 807, 66 A.L.R. 1099, 98 
A.L,R, 1291, 25 A.LR.2d 1265. 

Writing as essential to color of title in adverse occupant 
of land, 2 A.L.R. 1457. 

Rule that title subsequently acquired by grantor or as- 
signor inures to the benefit of the grantee or assignee as 
affecting question of color of title, 6 A.L.R. 1430, 

Scope and application of the doctrine that one cannot 
claim adverse possession under color of title where he has 
deprived himself or been deprived of the color relied on, 
136 A.L.R. 1849, 

Validity and construction of war enactments in United 
States suspending operation of statute of limitations, 137 
A.L.R. 1440, 140 A.L.R. 1518. 

Inclusion or exclusion of first and last day for purposes 
of statute of limitations, 20 A.L.R.2d 1249. 
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Sufficiency, as regards continuity, of seasonal posses- 
sion other than for agricultural or logging purposes, 24 
A.L.R.2d 632. : 

Statute of limitations applicable to action for encroach- 
ment, 24 A.L.R.2d 903. 

Estoppel to rely on statute of limitations, 24 A.L.R.2d 
1413, 

Void tax deed, tax sale certificate, and the like, as con- 
stituting color of title, 38 A.L.R.2d 986. 

Acquisition by user or prescription of right-of-way over 
unenclosed land, 46 A.L.R.2d 1140. 

Forged deed or title as constituting color of title, 68 
A.L.R.2d 452. 

Judgment or decree as constituting color of title, ol 
A.L.R.2d 404. 

Fences as factor in fixing location of boundary -line - 
modern cases, 7 A.L.R.4th 53. 
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Way of necessity over another's land, where a means of 
access does exist, but is claimed to be inadequate, i inconve- 
nient, difficult or costly, 10 A.L.R.4th 447. 

Way of necessity where only part of land is inicedlitbs 
10 A.L.R.4th 500. 

Adverse possession between cotenants who are un- 
aware of cotenancy, 27 A.L.R.4th 420, 

Presumptions and evidence respecting identification of 
land on which property taxes were paid to establish ad- 
verse possession, 36 A.L.R.4th 843, 

Grazing of livestock, gathering of natural crop, or cut- 
ting of timber by record owner as defeating exclusiveness 
or continuity of possession by one claiming title by ad- 
verse possession, 39 A.L.R.4th 1148. 

Scope of prescriptive easement or access (easement of 
way), 79 A.L.R.4th 604. 

2C.J.S. Adverse Possession § 1 et seq. 


37-1-23. Contractual liability; statute of limitations. 


A. Governmental entities are granted immunity from actions based on contract, exceDhi actions 


based on a valid written contract. 


B. Every claim permitted by this section shall be forever barred unless brought within two 


years from the time of accrual. 


History: 1953 Comp., § 22-23-1, enacted by Laws 
1976, ch. 58, § 24. 

Repeals and reenactments. — Laws 1976, ch. 58, 
§ 24, repealed 22-23-1, 1953 Comp., relating to suits al- 
lowed against the state, and enacted a new section. 

Compiler's notes. — Laws 1978, ch. 28, § 2, and Laws 
1978, ch. 166, § 17, repealed Laws 1976, ch. 58, § 24, which 
provided that Laws 1976, ch, 58, § 24, which enacted this 
section, would terminate on J uly 1, 1978. 

Cross references. — For provisions of the Tort Claims 
Act, see 41-4-1 NMSA 1978 et seq. 


ANNOTATIONS 


Written. contract. required. — Section 37-1-23A 
NMSA 1978 does not require the party making the claim 
to be a party to a contract with the governmental entity. 
Rather, Section 37-1-283A NMSA 1978 only requires a 
written contract underlying the claim. Treloar v. County 
of Chaves, 2001-NMCA-074, 130 N.M. 794, 32 P.3d 803. 

Fair Labor Standards Act claims. — Where a FLSA 
claim is purely statutory, it is not one "based on. a valid 
written contract" within the meaning of Section 37-1-23 
NMSA 1978. Thus, Section 37-1-23 NMSA 1978 does not 
provide an express waiver of immunity for a FLSA claim. 
Cockrell v. Board of Regents, 2002-NMSC-009, 132 N.M. 
156, 45 P.3d 876. 

Oral terms in collective bargaining agreement. 
— Section 37-1-283A NMSA 1978 granting governmental 
immunity from contract actions not based upon a "valid 
written contract," allows an ambiguous term of a written 
collective bargaining agreement, in this instance wages, 
to be defined by oral representations extrinsic to the con- 
tract. University of N.M. Police Officer's Ass'n v. University 
of N.M., 2005-NMSC-030, 138 N.M. 360, 120 P.3d 442. 

Subsection A of Section 37-1-23 NMSA 1978 bars 
quantum merit claims against governmental enti- 
ties. Village of Angel Fire v. Board of Cnty, Comm'rs of Col- 
fax Cnty., 2010-NMCA-038, 148 N.M, 804, 242 P.3d 371. 

Action barred by statute of limitations. — Where 
the parties entered into a joint powers agreement which 
provided that the municipality would collect the trash of 
certain county residents in consideration of a certain sum 
to be paid by the county in equal semi-annual payments; 
the county made payments until July 15, 2004; after the 
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county stopped making payments, the county repeatedly 
promised that it would make payments after it restruc- 
tured its finances; based on the county's representations, 
the municipality refrained from filing suit and continued 
to collect garbage for the county; the municipality filed 
suit on April 10, 2007 for breach of contract, equitable es- 
toppel and quantum merit; and the municipality failed to 
preserve its claim that the joint powers agreement was 
an installment agreement and failed to allege facts to es- 
tablish equitable estoppel, the statute of limitations be- 
gan to run when the county first failed to make a payment 
under the joint powers agreement and the municipality's 
claims were barred. Village of Angel Fire v. Board of Cnty. 
Comm'rs of Colfax Cnty., 2010-NMCA-038, 148 N.M. 804, 
242 P.3d 371. 

Wrongful discharge claim was based on a valid 
written contract. — Where plaintiff sued his former 
employer, New Mexico institute of mining and technology 
(NMIMT), claiming that NMIMT wrongfully discharged 
him in violation of his employment contract, the district 
court did not err in denying defendant's motion for sum- 
mary judgment, because the record indicates that NMIMT 
and plaintiff executed a written employment contract in 
May 2011 covering plaintiffs employment between Au- 
gust 8, 2011, and May 11, 2012, and there were written 
regulations in effect at the time of plaintiffs termination 
that restricted NMIMT's power to terminate plaintiff 
Plaintiffs wrongful discharge claim, based on a valid writ- 
ten contract, is not barred by Subsection A of this section. 
Salehpoor v. N.M. Inst. of Mining & Tech., 2019-NMCA-046. 

Wrongful discharge claim brought within statu- 
tory time limits. — Where plaintiff sued his former em- 
ployer, New Mexico institute of mining and technology 
(NMIMT), claiming that NMIMT wrongfully. discharged 
him in violation of his employment contract, the district 
court did not err in denying defendant's motion for sum- 
mary judgment, because although plaintiff was given notice 
of his termination on April 12, 2012 and filed his complaint 
on May 12, 2014, all the elements of plaintiff's claim had 
not come into existence until May 12, 2012, when plain- 
tiffs employment terminated and the time for bringing his 
wrongful discharge claim under Subsection B of this section 
began to run. Plaintiff filed his complaint exactly two years 
from the accrual of his claim, and therefore the district 
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court correctly concluded that plaintiffs claim was)timely. 
Salehpoor v. N.M. Inst. of Mining & Tech.;32019-NMCA-046, 

Hybrid suit. — Where the employee's union acts ar- 
bitrarily, fraudulently, and in bad faith in failing to pro- 


cess the employee's grievance through all of the procedure - 


provided by a collective bargaining agreement, an-action 
against the employer will lie where the employee has also 
brought an action against his or her union for breach of 
the duty of fair representation; the two year statute of 
limitation applies; and the statute of limitations on. the 
employee's claim against the employer does not begin to 
run until the employee is given notice that the union will 


not pursue the employee's grievance against the employer, 


Howse v. Roswell Indep. Sch. Dist.; 2008-NMCA-095, 144 
N.M. 502, 188 P.3d 1253, cert. denied, 2008-NMCERT-006, 
144 N.M. 380, 188 P.3d 104. 

Constitutionality, — It is not a denial of sand protec- 
tion to provide for a shorter statute of limitations for con- 
tracts with governmental entities than with private enti- 
ties because the greater volume of contracts with which 
governmental entities are involved would tend to cause the 
memory to fade as to any one contract. Sena Sch. Bus Co, v. 
Board of Educ.,1984-NMCA-014, 101 N.M. 26, 677 P.2d 639. 

Nature of statute, — Subsection A is an immunity stat- 
ute and not a statute of frauds, because of the policy favor- 
ing governmental immunity; and because a court consider- 
ing a statute of frauds defense at the summary judgment 
stage resolves facts in favor of the non-movant and views 
the evidence in the light most favorable to a trial on the 
merits, a court must ensure that a plaintiff has affirma- 
tively overcome the assertion of immunity. Campos de Sue- 
nos, Ltd. v. County of Bernalillo, 2001-NMCA-043, 130 N.M. 
563, 28 P.3d 1104, cert. denied, 130 N.M. 484, 27 P.3d A476, 

This section cannot be made applicable to cities 
because 37-1-24 NMSA 1978, specifically applies to cities 
and these sections contain. conflicting and irreconcilable 
provisions; the two statutes are inconsistent concerning 
the binding effect that written or unwritten contracts 
will have upon a city and the length of the statute of 
limitations to be applied. Spray v, City of Albuquerque, 
1980-NMSC-028, 94.N.M. 199,608 P.2d511. | 

Extension provision inapplicable. — Section 37-1- 
14 NMSA 1978, which extends the statute of limitations 
for an additional six months, does not apply to. breach of 
contract suits against the state. Gathman-Matotan.Ar- 
chitects & Planners, Inc. v. State, Dep't of Fin. & Admin., 
1990-NMSC-013, 109 N.M. 492, 787 P.2d 411. 

Immunity not available to purely statutory action, 
— Governmental immunity was not available to the state 
general services department when an offeror expended 
money and time in reliance upon an award of a contract 
since the action was purely statutory, based solely upon a 
right granted in the New Mexico Procurement Code (13-1- 
28 to 18-1-117 and 18-1-118 to 13-1-199 NMSA 1978), Re- 
naissance Office, LLC v. State, 2001-NMCA-066, 130 N.M. 
723, 31 P.3d 381, cert denied, 130 N.M. 713, 30 P.3d 1147. 

Validity of time-to-sue provisions. — Time-to-sue 
provisions are contractual clauses agreed to between the 
state and insurers to apply to a specific issue, and more 


closely resemble a statute of limitations that by its terms 


expressly is applied against the state than a statute of gen- 
eral applicability. A public contract should not be construed 
liberally in favor of the public interest when to do so would 
be unreasonable and require abrogation of accepted rules 
of contract interpretation. State ex rel. Udall v. Colonial 
Penn Ins. Co., 1991-NMSC-048, 112 N.M. 123, 812 P.2d 777. 

Issue of governmental immunity is jurisdictional 
in nature and it may be raised at any time during the pro- 
ceedings, Spray v. City of Albuquerque, 1980- NMSC- 028, 
94 N.M. 199, 608 P.2d 511. 

Review of governmental immunity datertilda 
tion. — As a general matter, the limited exception to 
the rule of finality known as the collateral order doctrine 
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applies to district court determinations regarding govern- 
mental immunity under Subsection A, and such determi- 
nations are subject to review by writ of error, Handmaker 
v. Henney, 1999-NMSC-043, 128 N.M. 328, 992 P.2d 879. 
Appeal unacceptable without specific contract 


- language. — Where, based solely on department's failure 
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to disclose as required by statute and regulation, plain- 
tiff,contends department breached an unspecified writ- 
ten contract and waived liability under Subsection A of 
this.section, this contention on appeal is not acceptable 
since nowhere in his documents filed in the action, and 
nowhere in his briefs on appeal, much less even in his 
complaint, does plaintiff set out any specific contract or 
any language in any written contract. Young v. Van Duyne, 
2004-NMCA-074, 135 N.M. 695, 92 P.3d 1269. 

Applicable to unjust enrichment claims. — Even 
though an action for unjust enrichment is not "based on 
contract" in a strict theoretical since, it is so closely re- 
lated to an action that is based on contract that this sec- 
tion should be construed to extend immunity to an unjust 
enrichment claim as well as to a claim founded on a true, 
but unwritten, contract. Hydro Conduit Corp. v. Kemble, 
1990-NMSC-061, 110 N.M. 178, 793 P.2d 855; Valdez v. 
State, 2002-NMSG-;028, 132 N.M. 667, 54 P.3d 71. 

Declaratory judgment action against governmen- 
tal entity barred by two-year statute of limitations. 
— Where plaintiff, in 2018, filed suit against New Mexico 
institute of mining and technology and members of plain- 
tiffs doctoral committee seeking a declaratory judgment 
that a settlement agreement entered into by the parties 
in 2015 is void, invalid and unenforceable, and where 
the district court dismissed plaintiff's complaint with 
prejudice, finding that plaintiff failed to file his complaint 
within the statute of limitations, the district court did not 
err in dismissing plaintiffs claim because plaintiff's de- 
claratory judgment action, which seeks an interpretation 
of a settlement agreement against a governmental en- 
tity, is an action based on contract within the meaning of 
§ 37-1-23(A) NMSA 1978, and thus it is barred by the two- 
year statute of limitations. Quarrie v. N.M. Inst. of Mining 
& Tech. , 2021-NMCA-044, cert; denied. 

Indian tribe engaged in off-reservation activity. 
— The district court may exercise jurisdiction over an 
Indian tribe when the tribe is engaged in activity off of 
the reservation as an unincorporated association regis- 
tered and authorized to’ do business in this state and ‘is 
sued in that capacity for breach of a written contract to 
pay for the performance of contractual obligations accom- 
plished or intended to be accomplished in connection with 
this off-reservation activity of the tribe. Padilla v. Pueblo 
of Acoma, 1988-NMSC-034, 107 N.M. 174, 754 P.2d 846, 
cert. denied, 490 U.S. 1028, 109 S: Ct. 1767, 104 L. Ed. 
2d 202 (1989), overruled by Armijo v. Pueblo of Laguna, 
2011- NMCA-006; Antonio v. Inn of the Mt. Gods Resort 
& Casino, 2010-NMCA-077, 148 N.M. 858, 242 P.3d 426; 
Kiowa Tribe of Oklahoma v. Manufacturing Technologies, 
Inc. 523 U.S. 751,:118'S.Ct. 1700, 140 L.Ed.2d. 981 (1998), 

Proportionate share of attorney's fees in hospital 
lien. — When a public hospital held liens to be paid from the 
proceeds of the patients' personal injury claims, the patients 
did not have enforceable claims against the hospital for a 
proportionate share of attorney's fees and costs incurred in 
obtaining recovery because the claims were, in effect, based 
on contract and were not supported by writing. Eaton, Mar- 
tinez & Hart v. University of N.M. Hosp:, 1997-NMSC-015, 
123 N.M. 76, 934 P.2d 270; Schroeder v. Memorial Med. Ctr, 
1997-NMSC-046, 123 N.M. 719, 945 P.2d 449. 

Misleading bid specifications, — Contractor's char- 
acterization of misrepresentations issued by authorities 
for bidding purposes as "negligent" did not determine 
the nature of the cause of action; what was determina- 
tive was the allegation that conditions found in the area 
of the project were not as warranted, necessitating extra 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved, 


37-1-23 


work and expenses, so that, contractor's action was based 
on a written contract within the meaning of this section 
and could be maintained against the state and its high- 
way commission. Vinnell Corp. v. State, 1973-NMSC-063, 
85 N.M. 311, 512 P.2d 71). 

Finding that dispute involved contract term. — 
Where there was indisputably a valid written contract and 
the dispute is about the meaning of one provision of that 
contract, considering the evidence surrounding the making 
of the contract, and particularly the representations made 
by the University official, the discussion about the salary 
study and the agreement to fully implement the study's 
salary classification and compensation, the trial court could 
reasonably conclude that the dispute involves a term of the 
contract. University of N.M. Police Officer's Ass'n. v. Univer- 
sity of N.M., 2004-NMCA-050, 135 N.M. 655, 92 P.3d 667, 
aff'd, 2005-NMSC- 030, 138 N.M. 360, 120 P3d 442. 

Department of public safety manual is written 
contract for purposes of Subsection A of this section. Whit- 
tington v. N.M, Dep't of Pub. Safety, 2004-NMCA-124, 136 
N.M. 5038, 100 P.3d 209, cert. denied, 2004-NMCERT-010, 
136 N.M. 541, 101 P.3d 807. ° 

College student handbook was insufficient to 
create a valid written contract. — Where plaintiffs, 
a group of former students who were enrolled in defen- 
dant's community college's associate's degree nursing pro- 
gram, brought an action that included breach of contract 
based on the fact that when the plaintiffs enrolled in the 
program, the community college stated that the program 
was nationally accredited, but by the time the plain- 
tiffs completed their atudies, the community college had 
lost it accreditation, the plaintiffs failed to demonstrate 
that the terms in the offer letter and student handbook 
created a reasonable expectation of contractual rights 
in continued accreditation, and therefore the writings 
did not constitute a valid written contract sufficient to 
waive defendant's immunity. Avalos v. Board of Regents, 
2017-NMCA-082, cert. denied, 

Limitation on source of recovery does not grant 
immunity. — Where investors, who had entered into con- 
tracts with the defendants to participate in the state's qual- 
ified higher education tuition programs, sued defendants, 
including the state, for breach of contract for mismanaging 
the investors' investments; and the state argued that the 
provision of Subsection C of Section 21-21K-3 NMSA 1978 
which limits the source of recovery to the education trust 
fund overrides Subsection A of Section 37-1-23 NMSA 1978 
which waives governmental immunity for written contracts, 
the state was not immune from suit because Subsection C 
of Section 21-21K-3 NMSA 1978 places limits on liability 
and identifies sources of recovery, but does not expressly or 
impliedly grant sovereign immunity, Lu v, Education Trust 
Bd. of N.M., 2013-NMCA-010, 293 P.3d 186. 

Contractual obligation for liability not found. — 
Since the application for participation in a summer day 
camp operated by a town made no mention of ensuring 
the safety of the children enrolled and expressly stated 
that the town would not do so, the town did not undertake 
a contractual obligation for liability in the event of injury 
to a child. Espinoza v, Town of Taos, 1995-NMSC-070, 120 
N.M. 680, 905 P.2d 718. 

Waiver of immunity is not restricted to only those 
implied employment contracts that modify the at-will sta- 
tus of employees. Whittington v. N.M. Dep't of Pub. Safety, 
2004-NMCA-124, 136 N.M. 503, 100 P.3d 209, cert. denied, 
2004- NMCERT.010, 136 N.M. 541, 101 P.3d 807, 

Implied employment contracts, — The waiver 
contained in Subsection A incorporates an implied em- 
ployment contract that includes written terms as set 
forth in a personnel policy. Garcia v. Middle Rio Grande 
Conservancy Dist., 1996-NMSC-029, 121 N.M. 728, 918 
P27, 
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Where policies: and procedures governing the employ- 
ment of state police officers create an implied contract 
regarding terms of employment, the implied contract con- 
stitutes a "valid written contract" such that immunity is 
waived under Subsection A of this section. Whittington v. 
N.M. Dep't of Pub. Safety, 2004-NMCA-124, 186 N.M. 503, 
100 P.3d 209, cert. denied, 2004-NMCERT-010, 136 N.M. 
541, 101 P.3d 807. 

Employment. contract may be implied from writ- 
ten terms. — Where plaintiff doctor sued his employer, 
the board of regents of the university of New Mexico and 
the university of New Mexico health sciences center, for 
breach of contract, arguing that although his written con- 
tract had expired, he had an implied contract based on the 
conduct of the parties, the district court did not err in dis- 


“Inissing plaintiff's claim; without a showing that the terms 


of the implied contract were written, plaintiff failed to 
demonstrate the existence of a valid written employment 
contract as required by Subsection A of this section. Wills 
v. Board of Regents of the Univ. of N.M., 2015-NMCA-105, 
cert, denied, 2015-NMCERT-009. . 

Oral promise of employment. — County commis- 
sioners were not estopped from denying the existence 
of a two-year employment agreement which was orally 
promised to a county employee, and from asserting the 
provisions of this section to deny contractual liability, The 
employee had no right to rely on the oral representations 
made to. him. Trujillo v. Gonzales, 1987-NMSC-119, 106 
N.M. 620, 747 P.2d 915. 

Implied-in-fact contract. — Trial court erred by de- 
nying a county's motion for summary judgment, which 
claimed county was immune from suit, where the court 
found that there was an implied-in-fact contract between 
the county and a builder that waived the county's im- 
munity, Campos de Suenos, Ltd. v. County of Bernalillo, 
2001-NMCA-043, 1380 N.M. 568, 28 P.3d 1104, cert. denied, 
130 N.M. 484, 27 P.3d 476. 

Punitive damages. — Punitive damages are not re- 
coverable from a governmental entity that is liable for 
breach of contract. Torrence Cnty. Mental Health Program, 
Inc. v. N.M. Health & Env't Dep't, 1992-NMSC-026, 113 
N:M. 593, 830 P.2d 145. 

Effect of section. — This section, as it read in 1963, 
made the state or its public agencies subject to suit for 
breach of its contracts which were lawfully eae into. 
1963-64 Op. Att'y Gen. No, 64-74. 

Wrongful termination of onveaete? — Tf an exist- 
ing contractor's school bus service contract has’ been 
wrongfully terminated by a school board, he has re- 
course in the form of a legal action against the school 
board for'wrongful breach of contract. 1965-66 Op. Att'y 
Gen: No. 66-78. 

Late charges or interest penalties. — This section 
implies that no late charges or interest penalties may be 
assessed against the state unless based upon written con- 
tract. 1987 Op. Att'y Gen. No. 87-51. 

Payment of utility rates. — A state agency's dbtige 
tion to pay a utility rate is statutory. A utility's tariff is 
not'a contract; it is the law. 1988 Op. Att'y Gen. No. 88-80. 

Law reviews. — For note, "Contracts - Implied Em- 
ployment Contracts Based on Written Policy Statements 
Are Not Subject to Governmental Immunity: Garcia v. 
Middle Rio Grande Conservancy District," see 27 N.M.L. 
Rev. 649 (1997). 

For note, "Trends in New Mexico Law, 1995-96 -’Con- 
tracts - Implied Employment Contracts Based on Written 
Policy Statements Are Not Subject to Governmental Im- 
munity: Garcia v; Middle Rio Grande Conservancy Dis- 
trict,""see 27 N.M.L. Rev. 649 (1997). 

For comment, "In the Aftermath of M.D.R., Holding the 
State to Its Promises: M.D.R. v. State Human Services De- 
partment," see 24 N.M.L. Rev. 557 (1994). 


© 2022 State of New Mexico, New Mexico Compilation Commission, All rights reserved. 


37-1-24 


For comment, "Contracts - The Supreme Court Speaks 
Where The Legislature. Was Silent: Torrance Cnty. Medi- 
cal Health Program, Inc. v. New Mexico Health & Envi- 
ronment Department," see 23 N.M.L. Rev. 291 (1993). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 72 Am. 
Jur. 2d States $88. 
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Tortious breach of contract as within consent by state to 
suit on contract, 1 A.L.R.2d 864. 

Statute of limitations as bar to arbitration ener agree- 
ment, 94 A.L.R.3d 533. 

81A C.J.S, States §§ 172, 194. 


37-1-24. Suits against municipalities or their officers. 


No suit, action or proceeding at law or equity for the recovery of judgment upon, or the enforce- 
ment or collection of, any sum of money claimed due from any city, town or village in this state, 
or from any officer of any city, town or village in this state, arising out of or founded upon any 
ordinance, trust relation or contract, or any appropriation of or conversion of any real or personal 
property, shall be commenced except within three years next after the date of the act of omission 
or commission giving rise to the cause of action, suit.or proceeding. No suit, action or proceeding 
to recover damages for personal injury or death resulting from the negligence of any city, town or 
village or any officer thereof shall be commenced except within two years next after the date of the 
injury. All such suits, proceedings or actions not so commenced shall be forever barred. 


History: Laws 1941, ch. 181, § 1; 1941 Comp., § 27- 
122; 19538 Comp.,, § 23-1-23; 2011, ch. 153, § 1. 

Cross references. — For provisions of the Tort Claims 
Act, see 41-4-1 NMSA 1978 et seq. 

The 2011 amendment, effective June 17, 2011, in- 
creased the limitation period for claims for personal in- 
jury or death from one to two years. 


ANNOTATIONS 


Estoppel. — Equitable considerations may estop the 
city from prevailing on its defense of the statute of limita- 
tions. Molinar v, City of Carlsbad, 1987-NMSC-032, 105 
N.M. 628, 735 P.2d 1134. 

Equal protection. — This section does not violate the 
equal protection clauses of state,and federal constitutions. 
Espanola Hous. Auth. v. Atencio, 1977-NMSC-074, 90 N.M. 
787, 568 P.2d 1233. 

Rational basis for time limitation. — Since cit- 
ies in this state are clearly limited in their expenditures 
and in their ability to raise money to meet, extraordinary 
expenses, a-rational basis.exists for limiting the time pe- 
riod in which a suit may be brought against a city to one 
year, as opposed to.a three-year period for. suits against 
the county or state. Espanola Hous. Auth. v. Atencio, 
1977-NMSC-074, 90 N.M. 787, 568 P.2d 1233. 

No impairment of contract. — Application of the 
saving clause of this section does not unconstitution- 
ally impair the obligations of contract where reasonable 
time was allowed for pursuit of a cause of action accru- 
ing prior to the statute. Hoover v. City of Albuquerque, 
1954-NMSC-043, 58 N.M. 250, 270 P.2d 386, overruled on 
other grounds by Jemez Prop. v. Lucero, 1979-NMCA-162, 
94 N.M. 181, 608 P.2d 157. 

Not special legislation. — Prohibition against special 
legislation does not apply to this section, since it is framed 
in general terms and operates on all causes of action dis- 
tinguished by a reasonable classification. Hoover v, City 
of Albuquerque, 1954-NMSC-043, 58 N.M. 250, 270 P.2d 
386, overruled on other grounds.by Jemez Prop. v. Lucero, 
1979-NMCA-162, 94 N.M. 181, 608 P.2d 157, 

Violation of trust, — The legislative intent was to ex- 
clude. necessity of repudiation of trust relation, or notice 
thereof, and to. bar actions founded upon trust relations 
with municipalities within the time limited. Hoover v. City 
of Albuquerque, 1954-NMSC-043, 58 N.M. 250, 270 P.2d 
386, overruled on other grounds by Jemez Prop. v, Lucero, 
1979-NMCA-162, 94 N.M. 181, 608 P.2d 157. 

Appropriation of realty. — This section is specifically 
made applicable to actions for any appropriation of real 
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property. Buresh v. City of Las Cruces, 1969-NMSC-171, 
81 N.M, 89, 463 P.2d 513. 

Inverse condemnation. — The three-year limita- 
tion of this section applied to an "inverse condemna- 
tion" action against a municipality and to a purported 
written promise to pay growing out of the same matter. 
Buresh v, City of Las Cruces, 1969-NMSC-171, 81 N. M. 
89, 463 P.2d 513. 

The three-year limitation set forth in this section ap- 
plies to an inverse condemnation action against a munici- 
pality. McClure v. Town of Mesilla, 1979-NMCA-112, 93 
N.M. 447, 601 P.2d 80. 

Nuisance causing personal injury. — An action for 
personal injuries based on negligence of a city which is 
filed more than one year after the date of injury is barred 
by this section, even where the negligent conduct of the 
city constitutes maintenance of a nuisance. Seiler v. City 
of Albuquerque, 1953-NMSC-066, 57 N.M. 467, 260 P.2d 
375. 

Section inapplicable to negligence suit involving 
public employee of public utility. — Section 41-4-15 
NMSA 1978 of the Tort Claims Act, allowing two years to 
bring suit, and not the one-year limitation of this section, 
applies to a suit for negligence of a public employee in the 
operation of a public utility. Cozart v. Town of Bernalillo, 
1983-NMCA-053, 99 N.M. 737, 663 P.2d 713). 

Action accrues when employment contract ini- 
tially breached. — When city employees alleged breach 
of an employment contract because they did not receive 
pay raises when their job duties were expanded as re- 
quired under the city's merit system ordinance, the action 
accrued at the time of the initial breach by the city, not 
with each paycheck that did not include the raise, Tull v. 
City of Albuquerque, 1995-NMCA-123, 120 N.M. 829, 907 
P.2d 1010. 

Action accrued when municipality stopped pro- 
viding health insurance. — Where, in 1997, when 
plaintiffs retired, the municipality's personnel policy 
manual provided that the municipality would continue 
health insurance coverage for plaintiffs through the mu- 
nicipality's group plan and pay seventy-five percent of 
plaintiffs' premiums; in 2000, the municipality elected to 
be covered under the New Mexico Retiree Health Care 
Act, Section 10-7C-1 NMSA 1978 et seq., and notified 
plaintiffs that their health insurance coverage would ter- 
minate effective December 31, 2000, that plaintiffs could 
elect to receive coverage from the Retiree Health Care 
Authority, and that the municipality would contribute 
to the premiums plaintiffs paid to the authority; after 
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December 31, 2000, the municipality paid between fifty 
and fifty-five percent of plaintiffs' premiums; the munici- 
pality stopped paying plaintiffs' on August 17, 2005; and 
plaintiffs filed suit on April 2, 2013 to recover damages 
for reduced and terminated premium payments, the mu- 
nicipality breached its obligation to provide insurance 
coverage to plaintiffs under the municipality's group 
plan and to:reimburse seventy-five percent of plaintiffs' 
premiums on January 1, 2000 when it stopped providing 
coverage and paid less than seventy-five percent of plain- 
tiffs’ premiums and plaintiffs' claims were: barred by the 
three-year statute of limitations. Beggs v. City of Portales, 
2013-NMCA-068, 305 P.3d 75. 

Single wrong with continuing effects. — Where, in 
1997, when plaintiffs retired, the municipality's person- 
nel policy manual provided that the municipality would 
continue health insurance coverage for plaintiffs through 
the municipality's group plan and pay seventy-five per- 
cent of plaintiffs' premiums; in 2000, the municipal- 
ity elected to be covered under the New Mexico Retiree 
Health Care Act; Section 10-7C-1 NMSA 1978 et seq., and 
terminated plaintiffs' health insurance coverage effective 
December 31, 2000; the municipality agreed to pay a por- 
tion of the premiums plaintiffs paid to the Retiree Health 
Care Authority; after December 31, 2000, the municipal- 
ity paid between fifty and fifty-five percent of plaintiffs’ 
premiums; the municipality stopped making payments 
on plaintiffs' premiums on August 17, 2005; plaintiffs 
filed suit on April 2, 2013 to recover damages for reduced 
and terminated reimbursement payments; the munici- 
pality breached its obligation to pay seventy-five percent 
of plaintiffs' premiums on January 1, 2000 when it paid 
less than seventy-five percent of the premiums, and plain- 
tiffs argued that’each deficient payment of the premiums 
constituted an individual breach of contract and that the 
statute of limitations began to accrue against each pay- 
ment when it became due, there was a single breach of 
contract with continuing consequences that did not affect 
the statute of limitations and plaintiffs' claim was barred 
by the three-year statute of limitations. Beggs v. City of 
Portales, 2013-NMCA-068, 305 P.3d 75. 

Extensions for disability inapplicable against 
municipalities. — Section 37-1-10 NMSA 1978, extend- 
ing the period of limitations for minors and incapacitated 
persons, does not apply to actions against municipalities, 
which must be commenced as provided by this section. 
Noriega v. City of Albuquerque, 1974-NMCA-040, 86 N.M. 
294, 523 P.2d 29, cert. denied, 86 N.M. 281, 523 P.2d 16. 

Action revived. — An action filed: December 29, 1941, 
was revived under this section though previously barred 
and this is true even though there was only an implied or 
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resulting trust. Crist v. Town of Gallup, 1947-NMSC-012, 
51N.M. 286, 183 P.2d 156. 

Mistake of one party. — Oil company's claim that it 
overpaid oil and gas royalties to city for sixteen years was 
barred by the statute of limitations; the period of limita- 
tions was not tolled by the mistake of the oil company, 
where the mistake could have been discovered any time 
during the sixteen-year period, had the oil company ex- 
amined its accounting records. City of Carlsbad v. Grace, 
1998-NMCA-144, 126 N.M. 95, 966 P.2d 1178. 

Section 37-1-23 NMSA 1978 cannot be made appli- 
cable to cities because this section specifically applies to 
cities and these sections contain conflicting and irrecon- 
cilable provisions; the two statutes are inconsistent con- 
cerning the binding effect that written or unwritten con- 
tracts will have upon a city and the length of the statute 
of limitations to be applied. Spray v. City of Albuquerque, 
1980-NMSC-028, 94 N.M. 199, 608 P.2d 511. 

Recoupment defense permitted. — It is generally 
recognized that equitable recoupment is allowed as.a de- 
fense in oil and gas cases, even if the party asserting the 
defense would be barred from bringing an action for affir- 
mative relief under this section. City of Carlsbad v. Grace, 
1998-NMCA-144, 126 N.M. 95, 966 P.2d 1178. 

Law reviews. — For article, "Survey of New. Mexico 
Law, 1979-80: Property," see 11 N.M.L. Rev. 203 (1981). 

For note, "Trends in New Mexico Law, 1995-96 - Con- 
tracts - Implied Employment Contracts Based on Written 
Policy Statements Are Not Subject to Governmental Im- 
munity: Garcia v. Middle Rio Grande Conservancy Dis- 
trict," see 27 N.M.L. Rev. 649 (1997). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Inclu- 
sion or exclusion of first and last day for purposes of stat- 
ute of limitations, 20 A.L.R.2d 1249, 

Entry or endorsement by creditor on note, bond or other 
obligation as evidence of part payment which will toll the 
statute of limitations, 28 A.L.R.2d 1331. 

Death action against municipal corporation as subject 
to statute of limitations governing wrongful death actions 
or that governing actions against a municipality for injury 
to person or property, 53. A.L.R.2d 1068. 

Recovery of exemplary or punitive damages from mu- 
nicipal corporation, 1 A.L.R.4th 448. 

State statute of limitations applicable to inverse con- 
demnation or similar proceedings by landowner to obtain 
compensation for direct appropriation of land without the 
institution or conclusion of formal proceedings against 
specific owner, 26 A.L.R.4th 68. 

64 C.J.S, Municipal Corporations § 2201; 54 C.J.S. Limi- 
tations of Actions §§ 18, 19, 262. 


37-1-25. [Suit, etc., on municipal and other local governmental bonds.or 


coupons. |]: 


No suit, action or proceeding at law or equity, for the recovery of judgment upon, or the enforce- 
ment or collection of, any bond of any county, city, town, school district or other municipality in this 
state, or upon any coupon thereto attached, shall be commenced except within ten years next after 
the date of the maturity of such bond or coupon, and all such suits or action not so commenced 


shall be forever barred. 


History: Laws 1907, ch. 68, § 1; Code 1915, § 3362; 
C.S. 1929, § 83-117; 1941 Comp., § 27-123; 1953 Comp,, 
§ 28-1-24., 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The New Mexico Rules of Civil 
Procedure, applicable to all civil suits cognizable at law 
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or in equity, provide for only one form of action, known as 
“civil action." See Rules 1-001 and 1-002 NMRA. 

Cross references. — For the Public Securities Limita- 
tion of Action Act, see 6-14-4 NMSA 1978. 
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ANNOTATIONS Inclusiom or exclusion of frst and last day for ate 
bampiae:'T : : of statute of limitations, 20 A.L.R.2d 1249. if 

Limitations ALA t running on interest. coupons Entry or endorsement by creditor on note, bond or other 
from coupons! maturity date rather than, from the obligation as evidence of part payment which will toll the 
date of maturity of the bonds for which they represent in- « statute of limitations, 23 A.L.R.2d 1331. 
terest payments, 1943-44 Op. Att'y Gen, No. 44-4570. Estoppel to rely on statute of limitations, 24 i L.R.2d 

Am, Jur, 2d, A.L.R, and C.J.S, references. — 12 Am. 1413: 
Jur. 2d Bonds §§ 75 to 79; 51 Am. Jur, 2d Limitation, of When limitations begin to run against actions on public 
Actions § 24; 64 Am. Jur. 2d Public Securities and Obliga- securities or obligations to be paid out:of.a special or par- 
tions §§ 500 to 505, . ticular fund, 50°A.L.R.2d 271. 

Statute of limitations applicable to coupons detached 20 C.J.S. Counties § 259: 64 C.d.S. Municipal Corpora- 
from bonds or other instruments, 62 A.L,R. 270. : tions § 1973; 79 C.J.S. Schools and School Districts § 375. 


37-1-26.. [Questioning of serenity or franchise granted by co yenic cara be 
corporation.] 


.No.action or suit shall be brought to,call in question any privilege or franchise granted by any 
municipal corporation, unless the same shall be brought within six years after the same shall have 
been granted, or claimed to have”been granted, and any such privilege or franchise heretofore 
granted. by any municipal corporation shall, after six years from the date of the granting of the 
same, or within six years after the same shall have been claimed to have been granted, shall [sic] 
be deemed valid in all respects. 


History: Laws 1893, ch. 47, § 1; C.L., 1897, § 2918; Injunction. — This section limits actions to call in 


Code 1915, §.3363; C.S. 1929, § 83-118; 1941 Comp., question, any privilege or franchise granted by any mu- 
§ 27-124; 1953 Comp., § 23-1-25.' nicipal corporation; and the holder of a valid franchise is 
Bracketed material. — The bracketed material was entitled to injunction against interference by a city coun- 
inserted by the-compiler and is not part of the law. cil with its rights under such franchise. Agua Pura Co. v. 
Compiler's notes. — Laws 1893, ch. 47, § 1, contained Mayor of Las Vegas, 1900-NMSC-002, 10 N.M. 6, 60 P. 208. 
a preliminary provision indicating that it was amending Section inapplicable to cancellation or forfeiture. 
Laws 1884, ch. II, tit, XX XIII, § 1865. ) — This section provides a limitation on actions to chal- 
lenge the validity of.a franchise, but does not limit actions 
ANNOTATIONS to establish a cancellation for forfeiture for default, 1971- 
Section is limited to express grants from munici- 72 Op. Att'y Gen. No. 72-04, 
pality, and does not apply to an asserted grant under a Am, Jur. 2d, A.L.R. and CJS. references, — Inclu- 
state ‘statute; nor to an implied prescriptive right. City sion or exclusion of first and last day for purposes of stat- 
of Roswell v. Mountain States Tel, & Tel. CH, 78 F.2d 379 ute of limitations, 20 A.L.R.2d 1249, 
(10th Cir, 1935), 64.C.J.S. Municipal Corporations §§ 1741, 2153, 


37-1-27. Construction projects; limitation on actions for defective or. 
unsafe conditions. . 


No action to recover damages for any injury to property, real or personal, or for injury to the 
person, or for bodily injury or wrongful death, arising out.of the defective or unsafe condition of a 
physical improvement to real property, nor any action for contribution or indemnity for damages 
so sustained, against any person performing or furnishing the construction or the design, plan- 
ning, supervision, inspection or administration of construction of such improvement to real prop- 
erty, and on account of such activity, shall be brought after ten years from the date of substantial 
completion of such improvement; provided this limitation shall not apply to any action based on a 
contract, warranty or guarantee which contains express terms inconsistent herewith. The date of 
substantial completion shall mean the date when construction is sufficiently completed so that the 
owner can occupy or use the improvement for the purpose for which it was intended, or the date on 
which the owner does so occupy or use the improvement, or the date established by the contractor 
as the date of substantial completion, whichever date occurs last. ‘3 


¢ 


History: 1953 Comp., § 23-1-26, enacted by Laws an improvement to real property and continue to own it 
1967, ch. 193, § 1. after the ten-year period provided in the statute for bring- 
ing claims arising out of construction projects. Jacobo v, 

ANNOTATIONS City of Albuquerque, 2005-NMCA-105, 138 N.M. 194, 118 


P.3d 189, cert. quashed, 2006- NMCERT.008, 
Triggering event is the date of substantial comple- 
tion of a physical improvement to property. — Where 


Continuing ownership. — Section 37-1-27 NMSA 
1978 does not extend to owners who design and construct 
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plaintiff homeowners brought a lawsuit against their sub- 
division development company, claiming that their home 
was exhibiting signs of structural failure, the district court 
did not err in granting the development company's motion 
for summary judgment, because the triggering event: for 
the ten-year statute of repose, under 37-1-27 NMSA 1978, 
is the date of substantial completion of a physical improve- 
ment to real property, and the evidence established that in- 
frastructure improvements to the real estate were substan- 
tially completed by the development company more than 
ten years prior to plaintiffs' cause of action. Damon v. Vista 
del Norte Dev.,; LLC, 2016-NMCA-083. 

Constitutionality. — The abrogation effect of this 
section on claims which accrue after the 10-year period 
does not violate the constitution. Terry v. N.M. State Hwy. 
Comm'n, 1982-NMSC-047, 98 N.M. 119, 645 P.2d 1375. 

Rational basis scrutiny, rather than intermediate scru- 
tiny, applies to assess the constitutionality of this section. 
Applying rational basis scrutiny, this section is consti- 
tutional. Coleman v, United Eng'rs & Constructors, Inc., 
1994-NMSC-074, 118 N.M. 47, 878 P.2d 996. 

Due process. — Where plaintiff was injured at site of 
a building that was completed more than 10 years previ- 
ously, his claim that he had no cause of action at the time 
of the injury and that due process was violated because 
this section deprived him of a cause of action was without 
merit, since plaintiff had no right to damages when this 
section was enacted, and since the constitution did not 
forbid the abolition of old rights recognized by the com- 
mon law, to attain a permissible legislative object. Howell 
v. Burk, 1977-NMCA-077, 90 N.M. 688, 568 P.2d 214, cert. 
denied, 91 N.M. 3, 569 P.2d 413. 

Fundamental considerations of,due process require 
that the 10-year limitation of this section not be applied 
to actions accruing within but close to the end of the 10- 
year period. Terry v. New Mexico State Hwy. Comm'n, 
1982-NMSC-047, 98 N.M. 119, 645 P.2d 1375. 

Reasonable basis for classification. — This section 
does not violate equal protection and is not special legisla- 
tion under N.M. Const., art. IV, § 24, since there is a rea- 
sonable basis for distinguishing between those covered by 
the section and owners, tenants and materialmen. Howell 
v. Burk, 1977-NMCA-077, 90 N.M. 688, 568 P.2d 214, cert. 
denied, 91 N.M. 3, 569 P.2d 413. 

Title adequate. — Reference in the title to "limitation 
on actions" logically and naturally connects with the no ac- 
tion provision of this section, and as the title provides rea- 
sonable notice of the subject matter, it does not violate N.M. 
Const., art. IV, § 16. Howell ‘v. Burk, 1977-NMCA-077, 90 
N.M. 688, 568 P.2d 214, cert. denied, 91 N.M. 3, 569 P.2d 413. 

Application to unlicensed contractors. — Sec- 
tion 37-1-27 NMSA 1978 does not apply to unlicensed con- 
tractors. Little v. Jacobs, 2014-NMCA-105. 

Where defendant constructed a deck for the property 
owner; defendant was not a licensed contractor when de- 
fendant built the deck; plaintiff, who rented the property, 
was injured when plaintiff fell off of the deck into a ditch; 
more than ten years after the substantial completion of 
the deck, plaintiff sued defendant; and defendant claimed 
that the action was time barred by 37-1-27 NMSA 1978, 
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Joint tortfeasors. — Plaintiff's suit against school dis- 
trict for wrongful death stemming from a faulty lighting 
system on school property was not barred even though the 
independent contractors who constructed the system were 
immune under this provision. There is no reason not to 
impose full responsibility on a’ joint tortfeasor subject to 
strict liability for breach of a nondelegable duty despite 
the fact that plaintiffs suit against other tortfeasors is 
barred. Saiz v, Belen Sch. Dist., 1992-NMSC-018, 113 
N.M. 387, 827 P.2d 102. 

Meaning of "improvement". — The word "improve- 
ment," as used in the context of this section, means the 
enhancement or augmentation of value or quality: a per- 
manent addition to or betterment of real property that en- 
hances its capital value and that involves the expenditure 
of labor or money and is designed to make the property 
more useful or valuable as distinguished from ordinary 
repairs. Mora-San Miguel Elec. Coop. v. Hicks & Ragland 
Consulting & Eng'g Co., 1979-NMCA-082, 93 N.M. 175, 
598 P.2d 218. 


line replacement and relocation constitutes a i phywical 
improvement to real property" within the meaning of this 
section, Delgadillo v, City of Socorro, 1986-NMSC- O54, 
104 N.M. 476, 723 P.2d 245). 

Duty of reasonable care remains. — This section 
does not eliminate the duty to exercise reasonable care in 
the design, construction, planning, or inspection of an im- 
provement in the first place; it merely forecloses suit for 
redress after ten years have passed since. the substantial 
completion of an improvement. Coleman'v. United Eng'rs 
& Constructors, Inc., 1994-NMSC-074, 118 N.M. 47, 878 
P.2d 996. ) 

Time of negligence immaterial. — This section is 
not worded in terms of when negligence occurred; it does 
not matter if the alleged negligence occurred before there 
was substantial completion, during the 10 years after sub- 
stantial completion or more than 10 years after substan- 
tial completion. Howell v. Burk, 1977-NMCA-077, 90 N.M. 
688, 568 P.2d 214, cert. denied, 91'N.M. 3,569 P.2d 418. 

Negligent maintenance or failure to warn. 
Claims of negligent maintenance and negligent failure to 
warn asserted against a general contractor and an archi- 
tect, which arose out of defective or unsafe conditions of 
improvements designed and supervised by the architect 
and constructed by the general contractor, should not have 
been exempted from the summary judgments granted 
those persons. Howell v. Burk, 1977-NMCA-077, 90 N.M. 
688, 568 P.2d 214, cert. denied, 91 N.M. 3,569 P.2d 413. 

Material manufacture and supply. — This. sec- 
tion does not apply to a materialman who does no more 


- than manufacture or supply materials. Howell v. Burk, 


1977-NMCA-077, 90 N.M. 688, 568 P.2d 214, cert. denied, 
91 N.M. 3, 569 P.2d 413. 

Design and installation. — To the extent that de- 
fendant, who manufactured, designed, sold and installed 
glass at the site, was sued as manufacturer or seller of 


_ the glass, this section was not applicable, but it was ap- 


plicable to the extent that defendant was sued as designer 


- or installer of the glass. Howell v, Burk, 1977-NMCA-077, 


387-1:27. NMSA 1978 did not apply to defendant because, 


defendant was an unlicensed contractor when defendant 
built the deck. Little v. Jacobs, 2014-NMCA-105. 

Purpose. — This section was designed to provide a 
reasonable measure of protection against the increased 
hazards of builders. Howell v. Burk, 1977-NMCA-077, 90 
N.M. 688, 568 P.2d 214, cert. denied, 91 N.M. 3, 569 P.2d 
413. 

Scope. — The "no action" of this section does not dis- 
tinguish between types of negligence, nor does it exclude 
strict liability claims, although it does refer to warranty 
claims. Howell v. Burk, 1977-NMCA-077, 90 N.M. 688, 568 
P.2d 214, cert. denied, 91 N.M. 3, 569 P.2d 413. 
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90.N.M. 688, 568 P.2d 214, cert. denied, 91 N.M,. 3, 569 
P.2d 413. 

Installation of power lines deemed "improve- 
ment", — Since a given parcel of land which has electri- 
cal service available is more valuable than a comparable 
parcel without such service, the installation of a power 
line is a physical improvement which comes within the 
intent and design of this section. Mora-San Miguel 
Elec. Coop. v. Hicks & Ragland Consulting & Eng'g Co., 
1979-NMCA-082, 93 N.M. 175, 598 P.2d 218. 

When independent contractor not liable to third 
parties. — Although, generally, an independent contrac- 
tor may be liable to third parties who may have been 
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foreseeably endangered ‘by the contractor's negligence, For survey of construction law in New Mexico;t see 18 
even after the owner has accepted the work, this rule is N.M.L. Rev. 331 (1988). 
subject to two limitations: (1) the independent contrac- For note, "Tort Law - New Mexico Imposes Strict Liabil- 
tor should not be liable if he merely carefully carried out _ ity on a Private Employer of an Independent Contractor 
the plans, specifications and directions given him, at least . for Harm From Dangerous Work, but Bestows Immunity 
where the plans are not so obviously dangerous that no on a Government Employer: Saiz v. Belen School District," 
reasonable man would follow them; and (2) if the owner see 23 N.M.L. Rev. 399.(1993), 
discovers the danger, or it is obvious to him, his responsi- Am, Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
bility may supersede that of the contractor. Terry v..N.M. ity of contracter and contractor inter se with respect to 
State Hwy. Comm'n, 1982-NMSC-047, 98 N.M. 119, 645 injuries:sustained while the stipulated work is in course 
P.2d.1375. of performance, 44 A.L.R. 891. 

Inconsistent warranty terms. — Where plaintiff did Estoppel against defense of limitation in tort actions, 77 
not demonstrate on appeal that the warranties alleged A.L.Ri.1044, 
contained express terms inconsistent with this section, as Estoppel to rely on statute of limitations, 130 ALR. 8, 
was his obligation, summary judgment for defendants was 24 A.L.R,2d 1413. 
proper. Howell v. Burk, 1977-NMCA-077, 90 N.M. 688, 568 Validity, and construction, as to claim alleging design 
P.2d 214, cert. denied, 91 N.M. 8, 569 P.2d 413. defects, of statute imposing time limitations upon action 

Extensions for disability inapplicable..— The ex- against architect; 93 A.L.R.3d 1242. 
tension of 37-1-10 NMSA 1978 does not apply to a suit Recovery for mental anguish or emotional distress, ab- 
brought by minor against a builder covered under the pro- sent independent physical injury, consequent upon breach 
visions of this,section. Howell v, Burk, 1977-NMCA-077, of contract or warranty in connection with construction of 
90.N.M. 688,568 P.2d 214, cert. denied, 91. N.M. 38, 569 home or other building, 7 A.L.R.4th 1178. 
P.2d 413. 54 C.J.S, Limitations of Actions § 167, 


Law reviews. — For annual survey of civil procedure 
in New Mexico, see 18 N.M.L. Rev. 287 (1988). 


37-1-28. Real estate; limitation on actions for defects of title. 


A. After fifteen years from the date an instrument affecting title to real estate is recorded, no 
action shall be brought for recovery of the real estate because: . 

(1) the instrument was not signed by the proper officer of a éoPparwtion 

(2) the record does not show any authorization for the instrument by the board of directors 
or stockholders, or both, of a corporation; . 

(3) the instrument was executed by a corporation: 

(a) that had been dissolved; 
(b). whose articles of incorporation had expired; 
(c) whose certificate of incorporation had been cancelled or revoked; or ° 
(d) whose certificate of authority to transact business in this state had been wupenad 
or withdrawn; 

(4) the executor, administrator, guardian, assignee, receiver, master, agent or trustee or 
other agency making the instrument signed or acknowledged it individually rather than in his 
representative or official capacity; 

(5) ‘the instrument was executed by a trustee without record of judicial or asthe determi- 
nation of his authority or of the verity of the facts recited in the instrument; 

(6). the officer, who took the acknowledgment, of the instrument and who had an official 
seal, did not affix his seal or show the date of the expiration of his commission on the certificate of 
acknowledgment; or 

(7) the wording of the consideration. in the instrument. may. or might create an umpiied 
lien, other than an express vendor's lien, in favor of the grantor. 

B. Ifthe action is not barred by limitation or otherwise and if the Wisteddent 3 is of tabs four- 
teen years or more prior to the effective date of this section, no action for the recovery of real estate 
because of any defect listed in Subsection A’ shall be brought after one year from the effective date 
of this section. 

C... If any person, who is entitled to bring an action for the recovery of real estate is imprisoned, 
of unsound mind or under the age of majority when the cause of action first accrues, the time for 
commencing the action by such person is extended one year after the termination of the disability. 
No. cumulative disability shall prevent the bar of the limitation of this section. This subsection ap- 
plies only to disabilities that existed when the cause of action first: aceriled. » i 

D,, This section does not apply to: Pea ty thee 

(1). forged instruments; or, ay | | . re 
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(2) instruments given by any community land grant corporation, as defined by law; or 
(3) actions that were pending or that were determined prior to July 1, 1971. 


History: 1953. Comp., § 23-1-27, enacted by Laws '  Hstoppel to rely on statute of limitations, 180 A.L.R. 8, 
1971, ch. 313, § 1; 1973, ch. 138, § 16. 24 A.L.R.2d 1413. 
Severability. — Laws 1971, ch. 318, § 2, provided Fences’ as factor in fixing location of boundary line - 
for the severability of the act if any part or application modern cases, 7 A.L.R.4th 53. 
thereof is held invalid. Slander of title: sufficiency of plaintiff's interest in real 
property to maintain action, 86 A.L.R.4th 738. 
ANNOTATIONS 54 C.J, Limitations of Actions §§ 32, 40 to 46. 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 13 Am. 
Jur. 2d Cancellation of Instruments § 44; 51 Am. Jur, 2d 8§ 
119, 120, 182 to 193. 


37-1-29. Limitation [on parent-child relationship determination]. 


An action to determine a parent and child relationship shall be brought no later than three 
years after the child has reached the age of majority. 


History: 1978 Comp., § 37-1-29, enacted by Laws Bracketed material. — The bracketed material was 
1985, ch. 105, § 18. inserted by the compiler and is not part of the law. 


37-1-30; Action for damages due to sichilakend sexual abuse; limitation 
on actions. 


A. An action for damages based on personal injury caused by childhood sexual abuse shall be 
commenced by a person before the latest of the following dates: 
(1) the first instant of the person's twenty-fourth birthday; or 
(2) three years from the date that a person first disclosed the person's childhood sexual 
abuse to a licensed medical or mental health care Ce ch in the context of receiving health care 
from the provider. 
B. As used in this section, "childhood sexual bose means conduct fiat if prosecuted in a 
criminal matter, would constitute a violation of: 
(1) Section 30-9-11. NMSA 1978, regarding criminal sexual penetration of a minor; 
(2) Section 30-9-13 NMSA 1978, regarding criminal sexual contact of a minor; or 
(3) the Sexual Exploitation of Children Act [Chapter 30, Article 6A NMSA 1978]. 
C.- The provisions of Section 37-1-8 NMSA 1978 and any statutes of limitation therein shall not 
apply to causes of action for childhood sexual abuse. 


History: Laws 1993, ch. 136, § 1; 1995, ch. 63, § 1; sexual abuse and that the childhood sexual abuse re- 


2017, ch..77, § 1. sulted in an injury to the person" and deleted "that, an 
The 2017 amendment, effective April 6, 2017, re- injury was caused by childhood sexual, abuse; or" at the 

vised the time limitations for an action for damages end of the paragraph, and deleted former Paragraph (3) 

based on personal injury caused by childhood sexual of Subsection A, which provided for an action for dam- 

abuse, and specified that. the limitations of actions ages, within.a three year period following the beginning 

provision in Section 37-1-8 NMSA 1978 does not ap= of treatment for ese or forgotten childhood sexual 

ply to causes of action for childhood sexual. abuse; in abuse, , ) 

Subsection A, Paragraph A(2), after "three years from 

the date", deleted "of the time", after "that a person", ANNOTATIONS 


deleted "knew or had reason to know. of" and added 
"first disclosed", after the next "the", added "person's", 
and after "childhood sexual abuse", ‘deleted "and that 
the childhood sexual abuse resulted in an injury to the 
person, as established by competent medical or psy- 


Running of statute of linidations: — The qualifying 
phrase "as established by competent medical or psychologi- 
cal testimony" applies to the entire preceding clause. There- 
fore, the statute of limitations begins running at the time 
a plaintiff knew or had reason to know of the connection 


chological testimony" and added "to a licensed medical between the alleged childhood sexual abuse and the injury, 
or mental health care provider in the context of receiv- as established by competent medical or psychological testi- 
ing health care from the provider"; in Subsection B, in mony. Kevin J. v. Sager; 2000-NMCA-012, 128 N.M. 794, 999 
the introductory clause, after "abuse' means", deleted P2d 1026, cert. denidd. 128 N.M. 688 997 P.2d 820. ; 
"behavior" and added "conduct"; and added .Subsec- : : : 


Since the causal connection between the alleged abuse 
and the injury under Paragraph A(2) is to be established 
by competent medical or psychological testimony, facts 


tion C. 
The 1995 amendment, effective June, 16, 1995, in 
Paragraph (2) of Subsection A, inserted "of the childhood 
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alone are insufficient to determine when an individual 
knew or had reason to know of the connection between the 
abuse and the injury. Kevin J. v. Sager, 2000-NMCA-012, 
128 N.M. 794, 999 P.2d 1026, cert. denied, 128 N.M. 688, 
997 P.2d 820. 

Application to action that arose before enact- 
ment of the statute. — Where action was filed in 2001 
for persona! injury resulting from sexual abuse that 
occurred in 1991, the action was not barred by 37-1-8 
NMSA 1978 or by 37-1-10 NMSA 1978 when 37-1-30 


LIMITATION OF ACTIONS; ABATEMENT AND REVIVOR 


37-2-1 


NMSA 1978 was enacted in 1993, 37-1-80 NMSA 1978 
is not a self-contained statute that converts, a non- 
statutory common law cause of action into a statutory 
cause of action and sets out a limitations provision re- 
lating to that statutory cause of action, the limitation 
period in 37-1-30 NMSA 1978 applies to the action. 
Grygorwicz v. Trujillo, 2006-NMCA-089, 140 N.M. 129, 
140 P.3d 550, cert. denied, 2006-NMCERT-007,; 140 N.M. 
279, 142 P.3d 360. 


ARTICLE 2 


Abatement and Revivor 


Sec. 

37-2-1. 
37-2-2. 
37-2-3. 


What causes of action survive. 

Transfer pendente lite; no abatement. 

Marriage; conviction of crime; suit against pris- 
oner, 

Death of party to pending action; no abatement; 
exceptions. 

Death or cessation of power; procedure when right 
of action survives to or against coparty.. 

Proceeding with remaining parties when no sur- 
vival of action. 

Revivor in name of representative or successor 
authorized. 

Order of revivor. 

Publication of notice where representatives of 
defendant nonresidents, etc.; when action 
revived. 


37-2-4, 
37-2-5. 
37-2-6, 
37-2-7, 


37-2-8. 
37-2-9, 


37-2-1. What causes of action survive. 


Sec. 

37-2-10. 
37-2-11, 
37-2-12, 


Revivor on death of plaintiff. 

Revivor on death of defendant. 

Revivor of action concerning real estate on 
death of defendant. 

Consent required for revivor against defendant's 
representative or successor; exception. 

Revivor in name of plaintiff's representative or 
successor; revivor on both sides. 

When action to be stricken from docket. 

Death of plaintiff; procedure by defendant to ob- 
tain revivor or dismissal. 

No postponement of trial upon revivor. 


37-2-13. 
37-2-14, 


37-2-15, 
37-2-16, 


37-2-17, 


In addition to the causes of action which survive at common law, causes of action for mesne prof- 
its, or for.an injury to real or personal estate, or for any deceit or fraud, shall also survive, and the 
action may be brought, notwithstanding the death of the person entitled or liable to the same. The 
cause of action for wrongful death and the cause of. action for personal i injuries, shall survive the 


death of the party responsible therefor. 


History: Laws 1884, ch. 5, § 1; C.L. 1884, § 2138; C.L. 
1897, § 3087; Code 1915, § 4264; C.S, 1929, § 105-1202; 
Laws 1941, ch. 79, § 1; 1941 Comp.,, § 19- 701; 1953 
Comp.,, § 21-7-1, 

Cross references, — For death of jivey to pentling ac- 
tion, see 37-2-4 NMSA 1978. 

For survival and revivor of suit, action or proceeding by 
or against head of agency or other state officer despite ex- 
ecutive reorganization, see 9-1-10 NMSA 1978. 

For nonabatement of partition suit on death of tenant, 
see 42-5-9 NMSA 1978. 

For rule concerning substitution of parties, see Rule 1- 
025 NMRA. 


ANNOTATIONS 


Legislative intent. — Language of this section indi- 
cates that the legislature intended the specified causes 
of action to survive but had no intent concerning non- 
survival of actions under the common-law rule. Rodgers 
v. Ferguson, 1976-NMCA-098, 89 N.M. 688, 556 P.2d 844, 
cert. denied, 90 N.M.:7, 558 P.2d 619. 

Alteration of common law. — While legislative intent 
was that survival of causes of action not specified in this 
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section depend on the common law, there is no indication 
of a legislative intent to preserve the ancient common-law 
rule which existed when the statute was enacted; there- 
fore, the court of appeals could adopt a "new" common-law 
rule allowing an action to recover damages for personal 
injuries between accident and victim's unrelated death to 
survive that death. Rodgers v. Ferguson, 1976-NMCA-098, 
89 N.M. 688, 556 P.2d 844, cert. denied, 90 N.M. 7, 558 
P.2d 619. 

Will contest. — An action to contest a will for undue 
influence by heirs at law of testatrix will survive, although 
they claimed interest in the estate through their father, 
and the father died after probate of the will. In re Mor- 
row's Will, 1987-NMSC-090, 41 N.M. 728, 73 P.2d 1360. 

Injuries to reputation or privacy. — Libel, slander, 
defamation and, more recently, invasion of privacy did not 
survive the death of the injured party at common law, and 
because they are not mentioned in this section, they do 
not survive hereunder. Gruschus v. Curtis Publishing Co., 
342 F.2d 775 (10th Cir. 1965). 

Survival of wrongful death suit formerly. — Prior 
to the 1941 amendment to this section, cause of action 
for death, asserted against defendant as personal repre- 
sentative of alleged wrongdoer, a common carrier, did not 
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survive the latter's death irrespective of the statute creat- Survival of action or cause of action for personal inju- 
ing right of action against the carrier, by reason of this ries upon death of tort-feasor, 78 A.L.R. 600. 

survival statute, Ickes v. Brimhall, 1938-NMSC-036, 42 Assignability or survivability of cause of action to en- 
N.M. 412, 79 P.2d 942. force civil liability under securities acts, 183 A.L.R. 1038. 

Accrual of cause before death. — Even though Survival of action or cause of action for wrongful death 
cause of action accrues but very short time before death against representative of wrongdoer, 171 A.L.R. 1392. 
of the wrongdoer, survival results. Cash v. Addington, Liability or additions to deficiencies for fraud, imposed 
1942-NMSC-058, 46 N.M. 451, 181 P.2d 265. by income tax laws, as surviving taxpayer's death, 15 

Finding that wrongdoer was "instantly killed" in an A.L.R.2d 1036. 
automobile collision in which plaintiff was injured does Fingerprints, palm prints, or bare footprints as evi- 
not connote that his death occurred before injury of the dence, 28 A.L.R.2d 1115, 45 A.L.R.4th 1178. 
plaintiff and evidence was sufficient in particular case Claim for negligently damaging or destroying personal 
to permit supreme court to determine that the decedent property as surviving tort-feasor's death, 40 A.L.R.2d 583. 
lived long enough for cause of action to accrue. Cash v. Statutory liability for physical injuries inflicted by ani- 
Addington, 1942-NMSC-058, 46.N.M. 451, 131 P.2d 265. mals as surviving defendant's death, 40 A.L.R.2d 543, 

Effect of order of death. — Under this section, the Who may enforce guaranty, 41 A.L.R.2d 1213. 
order of death (e.g., in the case of a husband whose death Medical malpractice action as abating upon death of ei- 
may have been preceded by that of his wife) is not an ele- ther party, 50 A.L.R.2d 1445. ; 
ment of the plaintiff's case. It is sufficient if the husband's Death as terminating coexecutor's, coadministrator's or 
death was occasioned by his wife's otherwise actionable testamentary cotrustee's liability for defaults or wrongful 
act or neglect occurring while she was still living, even if acts of fiduciary in handling, 65 A.L.R.2d 1126. 
her death precedes his. Corlett v. Smith, 1988-NMCA-067, Abatement or survival of action for attorney's malprac- 
107 N.M. 707, 763 P.2d 1172, cert, denied, 107 N.M. 610, tice or negligence upon death of either party, 65 A.L.R.2d 
762 P.2d 897. 1211. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. Survivability of cause of action created by civil rights 
Jur. 2d Abatement, Survival and Revival § 53 et seq. statute, 88 A.L.R.2d 1153. 

Survival of right to compensation under workmen's Survival of cause of action under Civil Damage Act, 94 
compensation acts upon the death of the person entitled A.L.R.2d 1140, 
to the award, 15 A.L.R. 821, 24 A.L.R. 441, 29 A.L.R. 1426, Effect of death of beneficiary upon right of action under 
51 A.L.R. 1446, 87 A.L.R. 864, 95 A.L.R. 254. death statute, 13 A.L.R.4th 1060. 

Survival of action or cause of action for wrongful death Defamation action as surviving plaintiffs death, under 
against representative of wrongdoer, 61 A.L.R. 830, 171 statute not specifically covering action, 42 A.L.R.4th 272. 
A.L.R. 1392. When is death "instantaneous" for purposes of wrongful 

Survival of liability on joint obligations, 67 A.L.R. 608. death or survival action, 75 A.L.R.4th 151. 

Survival of cause of action for personal injury or death 1C.J.S. Abatement and Revival §§ 180, 131. 


against tort-feasor killed in same accident, 70 A.L.R. 1319. 


37-2-2. [Transfer pendente lite; no abatement. | 


No action shall abate by the transfer of any interest therein during its pendency. 


History: Laws 1880, ch. 6, § 9; C.L. 1884, § 2155; C.L. trial and announcement of decision, but before entry of 
1897, § 3104; Code 1915, § 4281; C.S. 1929, § 105-1219; final judgment, judgment may be entered in name of liti- 
1941 Comp., § 19-702; 1953 Comp., § 21-7-2. gant of record and assignees need not be substituted as 

Bracketed material. — The bracketed material was parties. Dietz v. Hughes, 1935-NMSC-055, 39 N.M. 349, 47 
inserted by the compiler and is not part of the law. P.2d 417. i 

Cross references, — For rule as to transfer of interest, Am. Jur. 2d, A.L.R, and C.J.S. references, — 1 Am. 
see Rule 1-025 NMRA. Jur, 2d Abatement, Survival and Revival § 39 et seq. 

“ANNOTATIONS 1C.J.S. Abatement and Revival §§ 107, 108. 


Assignment of interest prior to entry. of judg- 
ment. — If successful litigant assigns his interest after 


37-2-3. [Marriage; conviction of crime; suit against prisoner. ] 


No action shall abate by the marriage or conviction of crime of a party, if the cause of action 
survive or continue, but the court may order the same to proceed, and an action may be brought: or 
prosecuted to final judgment against any person in prison for crime, regardless of such imprison- 
ment. 


History: Laws 1897, ch. 73, § 130; C.L. 1897, § 2685 ANNOTATIONS 
H H ee 5 0. Le 01; 41 : ; 
ead wp Es ci reid 1OFAANL 19 Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 C.J.S. 
Bracketed material. — The bracketed material was Abatement and Revival § 94. 
inserted by the compiler and is not part of the law. 
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37-2-4, [Death of party to pending action; no abatement; exceptions. | : 


No action pending in any court shall abate by the death of either, or both, the parties chahees 
except an action for libel, slander, malicious prosecution, assault or assault and battery, for a nui- 
sance or against a justice of the peace [magistrate] for misconduct 1 in office, which shall abate’ ‘by 
the death of the defendant. / 


History: Laws 1884, ch, 5, § 2; C.L. 1884, § 2139; C.L. Section does not apply to appeals of criminal con- 


1897, § 3088; Code 1915, § 4265; C.S. 1929, § 105-1208; victions, State v. Doak, 1976-NMCA-091, 89 N.M. 532, 554 

1941 Comp., § 19-704; 1953 Comp., § 21-7-4, P.2d 998, overruled by State v. Salazar, 1997-NMSC-044, 
Bracketed material. — The bracketed material was 123 N.M. 778,945 P.2d 996: 

inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
The office of justice of the peace was abolished and ‘its Jur. 2d Abatement, Survival and Revival § 43 et seq. 

jurisdiction, powers and duties transferred to the magis- Survival of-action or cause of action for wrongful death 

trate court. See 35-1-88 NMSA 1978. against representative of wrongdoer, 61 A.L:R. 830, 171 
Cross references, — For death before commencement A.L.R. 1892. 

of action, see 37-2-1 NMSA 1978. Effect of death of party to divorce or annulment suit be: 
For rule relating to substitution en death of party, see fore final decree, 158 A.L.R. 1205, 

Rule 1-025 NMRA. . Constitutionality and construction of statute authoriz- 


ine continuation of pending action against foreign repre- 

ANNOTATIONS sentative of deceased nonresident driver of motor vehicle, 

Application of section, — Section 37-2-4 NMSA 1978 arising out of accident occurring in state, 18 A.L.R.2d 544. 

applies only when death occurs while an action is pending; Death of‘putative father before, pending or after judg- 
it describes which pending actions abate when one of the ment.as affecting bastardy proceedings, 53 A.L.R.3d 188. 


rt as: : ego, -NMCA:021 Claim for punitive damages in tort action as surviving 
“ee ey Pane eee PREMIER, LOT ¢ death of tortfeasor or person wronged, 30.A.L.R.4th 707. 


Effect of section. — This section gives survivability to Abatement of state criminal case by: accused's 
all causes of action which are in suit when death of party death pending appeal of conviction - modern cases, 80 
occurs, except certain specified causes which abate upon A.L.R.4th 189. : 
the death of a defendant only. Frampton v. Santa Fe N.W. 1 C.J.8. Abatement and Revival §§ 117 to 130. 

Ry., 19830-NMSC-036, 384 N.M. 660, 287 P. 694. 


37-2-5. [Death or cessation of power; procedure when right of action - 
survives to or against coparty. | 


Where there are several plaintiffs. or defendants in an action, and one of them dies, or Hae pow- 
ers as a personal representative cease, if the right of action survives to or against the remaining 
parties, the action may proceed, the death of the party or the cessation of his pos, being stated 
on the record. 


History: Laws 1884, ch, 5, § 8; C.L. 1884, § 2140; C.L. For rule regarding substitution of parties in the event of 
1897, § 3089; Code 1915, § 4266; C.S. 1929, § 105-1204; various contingencies, see Rule 1-025 NMRA. 
1941 Comp., § 19-705; 1953 Comp., § 21-7-5. 


Bracketed material. — The bracketed material was _ ANNOTATIONS 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
Cross references. — For powers of surviving personal Jur, 2d Abatement, Survival and Revival § 45 et seq. 


representative, see 45-3-718 NMSA 1978. 1C.J,S. Abatement and Revival §§ 122 to.124, 162. . 


37-2-6. [Proceeding with remaining parties when no survival of action.] 


Where one of several plaintiffs or defendants dies, or his powers as a personal rapresantiinen 
cease, if the cause of action do [does] not admit of survivorship, and the court is of opinion ‘that 
the merits of the controversy can be properly determined, and the principles applicable to the case 
fully settled; it may proceed to try the same as between the remaining parties, but the chee 
shall not prejudice any who were not parties at the time of the trial. 


History: Laws 1884, ch. 5, § 4; C.L. 1884, § 2141; C.L. Cross references, — For powers of surviving personal 
1897, § 3090; Code 1915,.§ 4267; C.S. 1929, § 105-1205; representative, see 45-3-718 NMSA 1978. 
1941 Comp., § 19-706; 1953 Comp., § 21-7-6. For rule relating to substitution of parties upon the 
Bracketed material. — The bracketed material was happening of various contingencies, ire death of a 
inserted by the compiler and is not part of the law. party, see Rule 1-025 NMRA. : 
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ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
Jur. 2d Abatement, Survival and Revival § 45 et seq. 


1CJ.S. Abatement and Revival §§ 122 to 124. 


37-2-7. [Revivor in name of representative or successor authorized. | 


When one of the parties to an action dies, or his powers as a personal representative cease before 
the judgment, if the right of action survive in favor of or against his representative or successor, 
the action may be revived and proceed in their names. ‘a ) 


History: Laws 1884, ch. 5, § 5; C.L. 1884, § 2142; C.L. 
1897, § 3091; Code 1915, § 4268; C.S. 1929, § 105-1206; 
1941 Comp., § 19-707; 1953 Comp., § 21-7-7, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For revival of actions founded on 
contract, which have become barred by statute of limita- 
tions, see 37-1-16 NMSA 1978. 

For substitution of successor personal representative, 
see 45-3-613 NMSA 1978. 


ANNOTATIONS 


Filing against estate unnecessary. — The revival of 
a suit pending against a decedent at the time of his death, 
within the time for filing claims against the estate, dis- 
penses with filing the claim against the estate. Romero v, 
Hopewell, 1922-NMSC-037, 28 N.M. 259, 210 P. 281. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 1 Am. 
Jur. 2d Abatement, Survival and Revival § 110 et seq. 

1C.J.S. Abatement and Revival §§$:155 to 158. 


For rule relating to substitution of parties upon the hap- 
pening of various contingencies, see Rule 1-025 NMRA. 


37-2-8. [Order of revivor. | 


The revivor shall be by a conditional order of the court, if made in term, or by a judge thereof if: 
in vacation, that the action be revived in the names of the representatives or successor of the party 
who died, or whose powers ceased, and proceed in favor of or against them. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — 1 Am. 
Jur. 2d Abatement, Survival and Revival § 124, 
1C.J.S. Abatement and Revival § 179. 


History: Laws 1884, ch. 5, § 6; C.L. 1884, § 2148; C.L. 
1897, § 3092; Code 1915, § 4269; C.S. 1929, § 105-1207; 
1941 Comp., § 19-708; 1953 Comp., § 21-7-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. . 

Compiler's notes. — Section 34-6-2 NMSA 1978 pro- 
vides that the district court shall always be in session. 


37-2-9. [Publication of notice where representatives of defendant 
nonresidents, etc.; when action revived. | 


When the plaintiff shall make an affidavit that the representatives of the defendant, or any of 
them, in whose name the action may be ordered to be revived, are nonresidents of the state, or 
have left the same to avoid the service of the order, or so concealed themselves that the order can- 
not be served upon them or that the names and residence of the heirs or devisees of the person 
against whom the action may be ordered to be revived, or some of them are unknown to the affiant, 
a notice may be published as provided in Chapter XCIV, notifying them to appear on a day therein 
named and show cause why the action should not be revived against them, and if sufficient cause 
be not shown to the contrary, the action shall stand revived, * 


History: Laws 1884, ch. 5, § 9; C.L. 1884, § 2146; C.L. 
1897, § 3095; Code 1915, § 4272; C.S, 1929, § 105-1210; 
1941 Comp., § 19-709; 1953 Comp., § 21-7-9, © a 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. é 

Compiler's notes. — The words "Chapter XCIV" refer 
to Code 1915, ch, 94, §§ 4644 to 4652, the operative provi- 
sions of which are compiled as 14- 11- 9, 14-11-11 NMSA 
1978. 

Cross references. — For statutory provisions relating 
to publication of notice, see 14-11-1 NMSA 1978 et seq. 


For rule governing. service of process, including service 
by publication, see Rule 1-004 NMRA. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 1 Am. 
Jur, 2d Abatement, Survival and Revival § 117 et seq. 
1C.J.S. Abatement and Revival § 175. 
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37-2-10 LIMITATION OF ACTIONS; ABATEMENT AND REVIVOR 37-2-11 


37-2-10. [Revivor on death of plaintiff. ] 


Upon the death of the plaintiff in an action, it may be revived in the names of his representa- 
tives to whom his rights have passed; where his right has passed to his personal representatives 
the revivor shall be in his name; where it has passed to his heirs or devisees who epuild quPhory the 
action if brought ‘anew, the revivor may be in their names. 


History: Laws 1884, ch. 5, § 10; CL. 1884, § 2147; | _ Hirsch, 1953-NMSC-112, 58 N.M. 18, 265 P.2d 346, su- 
C.L. 1897, § 3096; Code 1915, § 4273; C.S. 1929, § 105- perseded by rule and Sims v, Sims, 1996-NMSC- 078, 122 


1211; 1941 Comp., § 19-710; 1953 Comp., § 21-7-10. N.M. 618, 930 P.2d 153, 
Bracketed material. — The bracketed material was Indispensable parties. — Heirs of ecaten? the origi- 
inserted by the compiler and is not part of the law. nal plaintiff in suit for specific performance, were indis- 
Cross references. — For limitation on revivor in name pensable parties, as was the administratrix, by reason of 
of plaintiffs representative or successor, absent consent, her obligation to pay the purchase price. Keirsey v. Hirsch, 
see 37-2-14. NMSA 1978. 1953-NMSC-112, 58 N.M. 18, 265 P.2d 346; superseded 
For rule relating to substitution of parties, see Rule 1- by rule and Sims v, Sims, 1996-NMSC- 078, 122 N.M. 618, 

025 NMRA. 930 P.2d 153. , 

Adding indispensable parties. — Trial court's action 
ANNOTATIONS | permitting amendment of complaint seeking specific per- 


formance, so as to add heirs of original plaintiff as parties, 
and relating it back to timely substitution of administra- 
trix upon plaintiff's death, was not improper. State ex rel. 
Skinner v. District Court, 1955-NMSC-106, 60 N.M., 255, 


"May". — The use of the word "may" in this section 
has no bearing upon the question of who areiand who are 
not indispensable parties; it simply permits certain in- 
dividuals to take the initiative in making the litigation 


go forward. Keirsey v. Hirsch, 1953-NMSC-112, 58 N.M. 291 P.2d 301. 
18, 265 P.2d 346, superseded by rule and Sims v. Sims, Am, Jur. 2d, A.L.R. and C.J.S. references, — 1 Am. 
1996-NMSC-078, 122 N.M. 618, 930 P.2d 153. Jur, 2d Abatement, Survival and Revival § 119. 


Effect of death of beneficiary upon right of action under 
death statute, 138 A.L.R.4th 1060. 
1C.J.S. Abatement and Revival § 158, 


Passing of decedent's rights. — At the moment dece- 
dent died, his interest in certain land by virtue of contract 
of sale belonged to his heirs, who were entitled to posses- 
sion and damages, and not. to administratrix, Keirsey v. 


37-2-11. [Revivor on death of defendant. |] 


Upon the death of a defendant in an action, wherein the right of any part thereof survives 
against his personal representatives, the revivor shall be against him, and it may also be against 
the heirs or devisees of the defendant, or both, when the right of action or any part a sur- 
vives against them. 


History: Laws 1884, ch. 5, § 11; C.L. 1884, § 2148; Armstrong Co. v. Hufstedler, 1965-NMSC-091, 75 NM. 
C.L. 1897, § 3097; Code 1915, § 4274; C.S..1929, § 105- 408,405 P.2d:411. 


1212; 1941 Comp., § 19-711; 1953 Comp., § 21-7-11. Revivor against personal ‘representative essen- 
Bracketed material. — The bracketed material was ‘tial. — A pending action cannot be prosecuted after the 
inserted by the compiler and is not part of the law. death of a party defendant, so as to affect his estate, un- 
Cross references. — For limitation on revivor against til it is revived against his personal representative or 
representative or successor of a defendant, absent con- successor in interest, A.J. Armstrong Co. v. Hufstedler, 
sent, see 37-2-138 NMSA 1978. | 1965-NMSC-091, 75 N.M. 408, 405 P.2d 411. 

For substitution of parties upon the occurrence of vari- Where the action brought against decedent prior to his 
ous contingencies, including death of a party; see Rule. 1- death was on account of an alleged breach of an agree- 
025 NMRA. ment to execute a note, and apSacER riTAde affected his 

~~ personal estate, since’ it would require payment by the 
ANNOTATIONS © personal representative in the event'of a money judgment, 

Revival of actions at law is purely statutory, and the action could only continue after his death against his 
they may be revived only as prescribed by this section, _.. °State, and revivor would have to be against his personal 
A.J. Armstrong Co. v. Hufstedler, 1965-NMSC-091, 75— representative, an indispensable party. A.J. Armstrong Co. 
N.M. 408, 405 P.2d 411. v. Hufstedler, 1965-NMSC-091, 75 N.M. 408, 405 P.2d 411. 

Against whom revivor may be had. ’— This‘ sec- Failure to revive against personal representative. 
tion does not permit a revivor against either ‘the personal — Judgment in plaintiffs favor following substitution by 
representative or the heirs or devisees, at the plaintiff's court order of widow of defendant, who had died pendente 
election and without regard to the nature of the action; lite, as his heir and, "personal representative,’ where in 
revivor_may only be.against the person against whom fact no personal representative had been appointed for 
the right of action involved in the litigation survives, A.J the estate, would be dismissed for failure to revive against 
Armstrong Co. v. Hufstedler, 1965-NMSC-091, 75 N.M. decedent's personal representative. A.J. Armstrong Co. v. 
408, 405 P.2d 411. Hufstedler, 1965-NMSC- 091, 75 N.M. 408, 405 P.2d 411. 

"Personal representative", — The personal represen- Claim against estate unnecessary. — The revival 
tative of a decedent's estate, within the meaning of the of a suit pending against a decedent at the time of his 
survival statute, is his executor or administrator, A.J death, within the time for filing claims against the estate, 
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37-2-12 | ABATEMENT AND REVIVOR © 37-2-15 


dispenses with filing the claim against the estate. Romero Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
v. Hopewell, 1922-NMSC-087, 28 N.M. 259, 210 P. 231. Jur. 2d Abatement, Survival and Revival § 120. 
1C.J,S. Abatement and Revival § 164. 


37-2-12. [Revivor of action concerning real estate on death of 
defendant. ] 


Upon the,death of a defendant in an. action forthe recovery ’of real property only, or which 
concerns only his rights or claims to such property, the action may be revived. against his heirs 
or devisees, or both; and an order therefor may be forthwith made, in the manner directed in the 
preceding sections [37-2-5, 37-2-7 to 37-2-9, 37-2-11 NMSA 1978]. 


History: Laws 1884, ch, 5, § 12; C.L. 1884, § 2149; 1089] _ ANNOTATIONS 


C.L. 1897, § 3098; repays 1915, § 4275; C.S, 1929, § 105- 
1213; 1941 Comp., § 19-712; 1953 Comp, § 21-7-12, Am. Jur. 2d, A.L.R. and C.J.S. references. — 1 Am. 
Bracketed material. — The bracketed material was Jur. 2d Abatement, Survival and Revival § 99. 


inserted by the compiler and is not part of the law. 1C.J.S. Abatement and Revival §§ 150, 160, 165. 


37-2-13. [Consent required for revivor against defendant's 
representative or successor; exception. ] 


An order to revive an action against the representatives or successor of a defendant, shall not, be 
made without the consent of such representative or successor, unless in one year from the time it 
could have been first made. 


i 


6 History: Laws ee ch. 5, § 13; C.L. 1884, § 2150; ANNOTATIONS 

LL. 1897, § 3099; Code 1915, § 4276; C.S. 1929, § 105- 

1214; 1941 Comp., § 19-713; 1953 Comp., § 21-7-13. Am. Jur. 2d, A.L.R. and.C.J.S. references, — 1 Am, 
Bracketed material. — The bracketed material was... Jut 2d Abatement, Survival and Revival § 115 et seq. 

inserted by the compiler and is not part of the law. 1C.d.S, Abatement and Revival §§ 172, 178. 
Cross references. — For revivor on death of defen- 

dant, in general, see 3'7-2-11 NMSA 1978. 
For rule relating to substitution of parties, see Rule 1- 

025 NMRA. 


37- 2-14, [Revivor in name of plaintiff's representative or successor; 
revivor on. both sides. ] 


An order to revive an action in the names of the representatives or successor of a plaintiff may 
be made forthwith, but shall not be made without the consent of the defendant, after the expira- 
tion of one year from the time the order might have been first made; but where the defendant shall 
also have died, or his power have ceased in the meantime, the order of revivor on both sides may 
be made in the period limited in the last section [37-2-13 NMSA 1978]. 


History: Laws 1884, ch. 5, § 14; C.L. 1884, § 2151; For rule relating to substitution of parties, see Rule 1- 
C.L. 1897, oe 8100; ta ea wane tied ae 105- 025 NMRA. 
1215; 1941 Comp. «714; omp. «7-14, 

Bracketed aiktattat — The eraskeelad material was ANNOTATIONS 
inserted by the compiler and is not part of the law. Am, Jur, 2d, A.L.R. and C.J.S. references. — 1 Am. 
Cross references, — For revivor on death of plaintiff, Jur. 2d Abatement, Survival and Revival § 115 et seq, 
in general, see 37-2-10 NMSA 1978. 1 C.J.S, Abatement and Revival §§ 172, 173. 


37-2-15. [When action to be stricken from docket.] 


When it appears to the court by affidavit that either party to an action has been dead, or where 
a party sues, or is sued as a personal representative, that his powers have ceased for a period so 
long that the action cannot be revived in the names of his representatives or successor, without the 
consent of both parties, it shall order the action to be stricken from the docket. 
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37-2-16 LIMITATION OF ACTIONS; ABATEMENT AND REVIVOR 37-2-17 


History: Laws 1884, ch. 5, § 15; C.L. 1884, § 2152; ANNOTATIONS 
C.L. 1897, § 8101; Code 1915, § 4278; C.S. 1929, § 105- 
1216; 1941 Comp., § 19-715; 1958 Comp., § 21-7-15. Am. Jur. 2d, A.L.R. and C.J.S. references. —1Am. 
Bracketed material. — The bracketed material was Jur. 2d Abatement, Survival and Revival § 115 et seq. 
inserted by the compiler and is not part of the law. 1CJ.S, Abatement and Revival §§ 172, 173. 
Cross references, — For rule relating to substitution 
of parties, see Rule 1-025 NMRA. 


37- 2- 16. [Death of plaintiff; procedure by defendant to obtain revivor 
or dismissal. | 


At any term of the court succeeding the death of the plaintiff, while the action remains on the 
docket, the defendant having given to the plaintiff's proper representative, in whose names the 
action might be revived, ten days' notice of the application therefor, may have an order to strike 
the action from the docket, and for costs against the estate of the plaintiff, unless the action is 
forthwith revived. | 


History: Laws 1884, ch. 5, § 16; C.L. 1884, § 2153; ANNOTATIONS 


C.L. 1897, § 3102; Code 1915, § 4279; C.S. 1929, § 105- 
1217; 1941 Comp., § 19-716; 1953 Comp., § 21-7-16. Am. Jur, 2d, A.L.R. and C.J.S. references, — 1 C.J.S; 
Bracketed material. — The bracketed material was Abatement and Revival § 158. 
inserted by the compiler and is not part of the law. 
Cross references. — For rule relating to substitution 
of parties, see Rule 1-025 NMRA. 


37-2-17. [No postponement of trial upon revivor. | 


When, by the provisions of the preceding sections of this. article, an action stands revived, the 
trial thereof shall not be postponed by reason of the revivor, if the action would have stood for trial 
at the term the revivor is complete, had not death or cessation of powers taken place. 


History: Laws 1884, ch. 5, § 17; C.L. 1884, § 2154; to include Code 1915, §§ 4263 to 4279, the operative provi- 


C.L. 1897, § 3103; Code 1915, § 4280; C.S. 1929, § 105- sions of which are compiled as 37-2-1, 37-2-3 to 37-2-16 
1218; 1941 Comp., § 19-717; 1953 Comp., § 21-7-17. NMSA 1978, 


Bracketed material. — The bracketed material was 


inserted by the compiler and is not part of the law. ANNOTATIONS 

Compiler's notes. — The compilers of the 1915 Code | Am. Jur. 2d, A.L.R. and C.J.S.:references. —1.Am. 
substituted "preceding sections of this article" for "preced- Jur2d aiegiant. Survival and Revival § 114. 
ing sections", thereby presumably extending the reference 1 C.J.S. Abatement and Revival § 180. 
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CHAPTER 38 


Trials 


Art. 
1. Process, 38-1-1 to 38-1-18 


2. Pleadings and Motions, 38:2-1 to 38-2-22 
3. Venue; Change of Judge, 38-3-1 to 38-3-11 


4. Parties, 38-4-1 to 38-4-18 


5. Drawing and Empaneling Jurors, 38-5-1 to 38-5-19 
6. Witnesses and Their Competency, 38-6-1 to 38-6-8 
6A. Uniform Child Witness Protective Measures, 38-6A-1 to 38-6A-9 
7, Admissibility and Sufficiency of Evidence, 38-7-1 to 38-7-4 
8. Depositions for Use in Foreign State, 38-8-1 to 38-8-3 
9. Interpreters for Deaf, 38-9-1 to 38-9-10 
10. Court Interpreters, 38-10-1 to 38-10-8 


ARTICLE 1 
Process 

Sec. See, 
38-1-1, Rules of pleading, practice and procedure. 38-1-9. Defense of action by unauthorized insurer. 
38-1-2. Practice statutes may be modified or suspended 38-1-10, Attorney fees. 

by rules, 38-1-11. Short title. 
38-1-3. Common law is rule of practice and decision. 38-1-12. Service against incapacitated. 
38-1-4. Equity rules prevail over common law. 38-1-13. Notice of proceedings occurring prior to service 
38-1-5. Service of process; failure to report. of summons or appearance, 
38-1-5.1. Service of process on limited liability compa- 38-1-14.. Notice of lis pendens; contents; recording; effect. 

nies; death or removal of registered agent. 38-1-15. Pendency of suit; time within which process 
38-1-6, Process against foreign corporations. must be served; cancellation of lis pendens 
38-1-6.1, Process against foreign limited liability compa- notice. 

nies, 38-1-16. Personal service of process outside state. 
38-1-7. Purpose of act. 38-1-17. Service of process. 
38-1-8. Service of process upon unauthorized insurer. 38-1-18. Agent for service of process, 


38-1-1. Rules of pleading, practice and procedure. 


A. The supreme court of New Mexico shall, by rules promulgated by it from time to time, regu- 
late pleading, practice and procedure in judicial proceedings in all courts of New Mexico for the 
purpose of simplifying and promoting the speedy determination of litigation upon its merits. Such 
rules shall not abridge, enlarge or modify the substantive rights of any litigant. 

B. The supreme court shall cause all rules to be printed and distributed to all members of the 
bar of the state and to all applicants, and no rule shall become effective until thirty days after it 


has been so printed and distributed. 


History: Laws 1933, ch. 84, § 1; 1941 Comp.,, § 19- 
801; 1953 Comp., § 21-3-1; Laws 1966, ch. 28, § 31. 


ANNOTATIONS 


Abrogation of common law jurisdiction to cor- 
rect illegal sentences. — Paragraph A of Rule 5-801 
NMRA, which abrogated the common law jurisdiction 
of the district court to correct illegal sentences, does 
not violate the separation of powers doctrine. State v. 
Torres, 2012-NMCA-026, 272 P.3d 689, cert. granted, 
2012-NMCERT-003. 

Constitutionality. — When the legislature enacted 
this chapter, it did not delegate to the court a function 
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exclusively legislative, contrary to N.M. const., art. III, § 
1, The trial court rules promulgated by the supreme court, 
though promulgated subsequent to and consequent upon 
the enactment of this chapter, were promulgated, never- 
theless, by the court in the exercise of an inherent power 
lodged in the court to prescribe such rules of practice, 
pleading, and procedure as will facilitate the administra- 
tion of justice. State v. Roy, 1936-NMSC-048, 40 N.M. 397, 
60 P.2d 646, pe 

Unquestioned power rests in supreme court to 
promulgate rules of pleading, practice. and procedure. 
State v. Arnold, 1947-NMSC-043, 51 N.M. 311, 183 P.2d 
845. 
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38-1-2 TRIALS 38-1-3 


Unquestioned power rests in supreme court to 
promulgate rules, — Although 38-1-2 NMSA ‘1978 re= 


fers to statutes existing in 1933, it is fair to attribute to 
the legislature, in view of the delegation in this section, 
the intent that statutes relating to pleading, practice and 
procedure enacted after 1933 would remain in effect "un- 
less and until modified or suspended by rules" promul- 
gated pursuant to this section. Lovelace Med. Ctr. v. Men- 
dez, 1991-NMSC-002, 111 N.M. 336, 805 P.2d 603. 
Purpose of rules, — This section provides for promul- 
gation by the supreme court of rules to regulate pleading, 


practice and procedure for the purpose, among others, of - 


"promoting the speedy determination of litigation upon its 
merits." This indicates the end to be sought by the rules to 
be no different from that of the federal rules. Fort v. Neal, 
1968-NMSC-149, 79 N.M. 479, 444 P.2d 990, 

Section prohibits the promulgation of a rule 
that abridges, enlarges or modifies the substantive 
rights of any litigant. Johnson v, Terry, 1944-NMSC-035, 
48 N.M. 253, 149 P.2d 795. 

Modification of legislative rules. — Legislative 
rules relating to pleading, practice and procedure in the 
courts, particularly where those rules relate to court man- 
agement or housekeeping functions, may be modified by 
a subsequent rule promulgated by the supreme court. 
Lovelace Med. Ctr. v. Mendez, 1991-NMSC-002, 111 N.M. 
336, 805 P.2d 603. 

Substantive law is the positive law which creates, 
defines and regulates the rights and duties of the 
parties and which may give rise to a cause for action, as 
distinguished from adjective law which pertains to and 
prescribes the practice and procedure or the legal machin- 
ery by which the substantive law is determined or made 
effective. Honaker v. Ralph Pool's Albuquerque Auto Sales, 
Inc., 1964-NMSC-142, 74 N,M. 458, 394 P.2d 978, 


Creation of the right of appeal is a matter of al 
stantive law and not within the rule-making power of 
the supreme court. State v. Arnold, 1947-NMSC-043, 51 
N.M. 311, 183 P.2d 845. 

Regulation of manner and time for taking ap- 
peal procedural matter. — It is within the rule-making 
power of the supreme court to reduce the time for taking 
an appeal from six to three months (now 30 days) once the 
legislature has authorized appeal, since the regulation 
of the manner and time for taking appeal are procedural 


“matters. State v. Arnold, 1947-NMSC-043, 51 N.M. 311, 
183 P.2d 845, 


Rules liberally construed. — In order that causes 
coming on for appeal: may be reviewed. on the mer- 
its, supreme court rules are: to be construed: liberally 
with that end in view. Fairchild v. United Serv. Corp., 
1948-NMSC-048, 52 N.M. 289, 197 P.2d 875. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1982-88: Civil, Procedure," see 14, N.M.L. Rey. 17 
(1984). 

‘For article, “Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 


~Restraints,” see 15 N.M.L, Rev, 407 (1985). ; 


For survey of 1990-91 appellate procedure, see 22 
N.M.L. Rev. 623' (1992). 

‘For article, "New Mexico's Accountant-Client Privilege," 
see 37 N.M.L. Rev. 387 (2007). 

For article, "Jurisdiction as May be Provided by Law: 
Some Issues of Appellate Jurisdiction in New Mexico," see 
36 N.M.L. Rev. 215 (2006). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 Am. 
Jur, 2d Courts 8 48 et seq. 

Power of court to prescribe rules of pleading, practice or 
procedure, 110 A.L.R. 22, 158 A.L.R. 705. 

21 C.J.S. Courts §§ 124 to 134. 


38-1-2. [Practice statutes may be modified or suspended by rules.] 


All statutes relating to pleading, practice and procedure, now existing, shall, from.and after 
the passage of this act [88-1-1, 38-1-2 NMSA 1978], have force and effect only as rules of court 
and shall remain in effect philess and until modified or suspended by rules prompted pursuant 


hereto. 


History: Laws 1933, ch. 84, § 2; 1941 bao es § 19- 


302; 1953 Comp., § 21-3-2. 
Bracketed material. — The bracketed ateriel was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS ° 


Constitutionality. — When the legislature enacted this 
chapter, it did not delegate to the court-a function exclu- 
sively legislative,.contrary to N.M. const., art: III, §:1, The 
trial court. rules promulgated by the supreme court, though. 
promulgated subsequent to and consequent upon the en- 
actment of this chapter, were promulgated, nevertheless, by 
the court in the exercise of an inherent power lodged in the 


court to prescribe such rules of practice, pleading, and pro- 
cedure as will facilitate the administration of justice. State 
v. Roy, 1936-NMSC-048, 40 N.M. 397, 60 P.2d 646, 

Modification of legislative rules. —., Legislative 
rules relating to pleading, practice and procedure in the 
courts, particularly where those rules relate to court man- 
agement or housekeeping functions, may be modified by 
a subsequent rule promulgated by the supreme court. 
Lovelace Med, Ctr. v, Mendez, 1991-NMSC-002; 111 N.M. 
336, 805 P.2d 603. 

Law reviews. — For article, "Separation of Powers and 
the Judicial Rule-Making Power in New Mexico; The Need 
for Prudential Restraints," see 15 N.M.L. Rev. 407 (1985). 


38-1-3. [Common law is rule of practice and decision.] | 


In all the courts in thig state the common law as recognized i in the United States of America, 


shall be the rule of practice and decision. 


History: Laws 1875-1876, ch. 2, § 2; C.L.' 1884, § 
1823; C.L. 1897, § 2871; Code 1915, § 1854; C.S. 1929, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. - 

Cross references, — For applicability of common law 
in criminal cases, see 30-1-3 NMSA 1978, 
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38-1-3 

ANNOTATIONS 
I. . GENERAL CONSIDERATION. 
Il, PARTICULAR MATTERS. 


I. GENERAL CONSIDERATION. 


The legislature intended to adopt the common 
law, or lex non scripta, and such British statutes of a 
general nature not local to that kingdom, nor in conflict 
with the constitution or laws of the United States, nor 
of this territory, which are applicable to our conditions 
and circumstances, and which were in force at the time 
of the American separation from the mother country. 
Yeo v. Tweedy, 1929-NMSC-033, 34.N.M. 611, 286 P. 970; 
Browning v. Estate of Browning, 1886-NMSC-022, 3 N.M. 
(Gild.) 659, 9 P. 677; Territory ex rel. Wade v. Ashenfel- 
ter, 1887-NMSC-013, 4 N.M. (Gild.) 93, 12 P. 879, appeal 
dismissed, 154 U.S. 493, 14S. Ct, 1141, 38 L. Ed. 1079 
(1893); Bent v. Thompson, 1890-NMSC-005, 5 N.M. 408, 
23 P. 234, aff'd, 188 US, 114, 11 S.Ct. 238, 34 L. Ed. 902 
(1891); Gurule'v. Duran, 1915-NMSC-043, 20 N.M. 348, 
149 P 302,1915F L.R.A. 648 (1915); Plomteaux v. Solano, 
1918-NMSC-104, 25 N.M, 24, 176 P. 77; Blake v. Hoover 
Motor Co., 1923-NMSC-005, 28 N.M. 371, 212 P, 738, 

New Mexico adopted the common law or lex non scripta 
and such British statutes of a general nature not local to 
that kingdom nor in conflict with the state constitution or 
specific contrary statutes, which are applicable to condi- 
tions and circumstances which were in force at the time of 
American separation from England, and made it binding 
as the rule of practice and decision in the courts of this 
state. Boddy v. Boddy, 1966-NMSC-242, 77 N.M:149, 420 
P.2d 3016). 

New Mexico has adopted the common law. State v. Val- 
dez, 1972-NMCA-014, 83 N.M. 682, 495 P.2d 1079, aff'd, 
1972-NMSC-029, 83 N.M. 720, 497 P.2d 231, cert. denied, 
83 N.M. 741, 497 P.2d 743; and cert. denied, 409 U.S. 1077; 
93 S. Ct. 694, 34 L. Ed. 2d 666 (1972). 

By the adoption of the common law in New Mex- 
ico, the civil law was completely supplanted, except 
as incorporated in the statutes of the territory. Field v. 
Otero, 1930-NMSC-060, 35 N.M. 68, 290 P. 1015; Beals v. 
Ares, 1919-NMSC-067, 25 N.M. 459, 185 P. 780. 

Common law as the rule of practice and decision. 
prevails where there is no special statutory provi- 
sion in respect to a matter. Walker v. N.M. & S.Pac. R.R., 
1893-NMSC-027, 7 N.M. 282, 34 P. 48, aff'd, 165 U.S. 593, 
17S. Ct. 421, 41 L. Ed. 837 (1897). 

The common law is the rule of practice and decision. 
This rule doés not obtain, however, when the-subject mat- 
ter of any procedural right is fully covered by statute or 
rule. Sellman ‘v. Haddock, 1957-NMSC-037, 62 N.M. 391, 
310 P.2d 1045, overruled on other grounds by Safeco Ins. 
Co. v. US. Fid. & Guar. Co,, 1984-NMSC-045, 101 N.M. 
148, 679 P.2d 616. 

Where common law applicable to conditions in 
state. — The New Mexico supreme court has the power 
to do away with common-law principles since the common 
law is not the rule of practice and decision if inapplicable 
to conditions in New Mexico, and if it is not applicable 
to the condition and circumstances it is not to be given 
effect. Hicks v, State, 1975-NMSC-056, 88 N.M. 588, 544 
P.2d 1153. 

The common law is not the rule of practice and deci- 
sion if not applicable to conditions in New Mexico, Rodgers 
v. Ferguson, 1976-NMCA-098, 89 N.M. 688, 556 P.2d 844, 
cert. denied, 90 N.M. 7, 558 P.2d 619. 

Common law is only abrogated or repealed by 
statute when directly and irreconcilably opposed 
to the common law. S. Union Gas Co. v. City of Artesia, 
1970-NMSC-086, 81 N.M. 654, 472 P.2d 368, 

Common law inapplicable to procedural right 
otherwise covered. — The common law does not 
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apply when the subject matter of any procedural right 
is fully covered by the constitution, statutes or. rules. 
State ex rel. Attorney Gen. v. First«Judicial Dist. Court, 
1981-NMSC-053, 96 N.M. 254, 629 P.2d 330. 

Common-law doctrines not invulnerable. — Be- 
cause a common-law doctrine is judicially created, it is 
within the court's province to change a common-law doc- 
trine if it is unwise. Merely because a common-law doc- 
trine has been in effect for many years, it is not rendered 
invulnerable to judicial attack once it has reached a point 
of obsolescence. Lopez v. Maez, 1982-NMSC-103, 98 N.M. 
625, 651 P.2d 1269. 

Revision of an outmoded common law doctrine 
is within the competence of the judiciary. Lopez v. 
Maez, 1982-NMSC-103, 98 N.M. 625, 651 P.2d 1269. 


II, PARTICULAR MATTERS. 


Statute of frauds. — Letters from decedent to his 
surviving brother contained all elements of a written 
memoranda of an oral agreement by the decedent to de- 
vise the family farm to the surviving brother to satisfy 
the statute of frauds where the letters identified the par- 
ties to the agreement, because they were written by the 
decedent to the surviving brother; the letters sufficiently 
identified the property, because they described the prop- 
erty as "our property in Rio Arriba County", there was 
no other property that the brothers owned jointly except 
the family farm in Rio Arriba County, and the family 
had a long history and was intimately familiar with the 
property; and the letters stated the terms and condition 
of all the promises constituting the agreement and by 
whom and to whom the promises were made because the 
letters stated that the surviving brother would convey 
title to the property to the decedent to allow the dece- 
dent to take advantage of the veteran's tax exemption 
and stated that the decedent would devise the property 
to the surviving brother if the surviving brother survived 
the decedent. Varoz v. Varoz, 2008-NMSC-027, 144 N.M. 
7, 183 P.3d 151. 

Where sellers verbally agreed to sell a tract of land 
to buyers for a home site; in reliance on the agreement, 
buyers cashed IRA and 401-K retirement plans at a sub- 
stantial penalty; with the consent of the sellers, buyers 
went into possession of the land, purchased a double-wide 
mobile home and moved the home onto the land, erected 
valuable temporary and permanent improvements on the 
land, and landscaped the property; and buyers spent ap- 
proximately $85,000 in purchasing the home and making 
improvements, the buyers' actions were sufficient. part 
performance in reliance on the oral agreement to take the 
contract outside the statute of frauds. Beaver v. Brumlow, 
2010-NMCA-033, 148 N.M. 172, 231 P.3d 628. 

Change of venue by court upon own motion. 
— A trial court, in a proper case and in the exercise of 
its discretion, has the power to order a change of venue 
sua sponte. This power existed at common law and the 
common law is the rule of practice and decision in New 
Mexico. Valdez v. State, 1972-NMSC-029, 83 N,M. 720, 497 
P.2d 281, aff'g, 83 N.M. 741, 497 P.2d 743 (1972), cert. de- 
nied, 83 N.M. 741, 497 P.2d 743; and cert. denied, 409 U.S. 
1077, 93 S. Ct, 694, 34 L. Ed. 2d 666 (1972). 

Citizen's arrest. — Because in New Mexico there is 
no statute covering citizen's arrest, the common law con- 
trols; thus, a citizen's arrest may be made for felonies or 
the misdemeanors of breach of the peace or shoplifting; 
the person making the arrest must inform the arrested 
person of the offense for which he was under arrest, 
and the force used must be reasonable. Downs v. Garay, 
1987-NMCA-108, 106 N.M. 321, 742 P.2d 533. 

Damages for waste. — An ancient statute giv- 
ing a landlord treble damages for waste committed by 
the tenant is a harsh rule and not in harmony with our 
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conditions; and. circumstances, Blake ‘v. Hoover Motor Co,, 
1923-NMSC-005, 28 N.M. 371,212 P. 738. 

Dower and curtesy.— Common-law rights of dower 
and curtesy have never obtained in New: Mexico.as to 
the interests of the wife. and husband, respectively, in 
the community estate, Hernandez v. Becker, 54 F.2d 542 
(10th Cir, 1931). ; 

Doctrine of destructibility of contingent remain- 
ders is not applicable in this state. Abo Petroleum 
Corp. v. Amstutz, 1979-NMSC-070, 93 N.M. 332, 600 P.2d 
278. 

Marriage. — This section did not introduce the 
common-law marriage into New Mexico. In re Gabaldon's 
Estate, 1934-NMSG-053, 38 N,M. 392, 34 P.2d 672. 

Probate, |— This section did not affect statute 
laws in relation to probate courts. Bent v. Thompson, 
1890-NMSC-005, 5 N.M. 408, 28 P, 234, aff'd, 188 U.S. 114, 
11S. Ct. 238, 34 L. Ed. 902 (1891). 

Quo warranto, — In the absence of a statute to ‘try 
the title to an office in a private corporation, the right to 
a writ of quo warranto will be left to common-law. prin- 
ciples and the interpretation of the statute of 9th Anne, 
ch, 20, State ex rel. Nw, Colonization & Imp. Co. v, Huller, 
1918-NMSC-001, 23 N.M. 306, 168 P. 528, cert, denied, 246 
US. 667, 38 S. Ct, 386, 62 L. Ed. 929 (1918), appeal dis- 
missed, 247 U.S, 5038, 38 S. Ct. 426, 62 L. Ed. 1239 (1918). 

Right to hold public office. — There being no stat- 
ute either denying or conferring the right of holding of- 
fice upon a woman, the common law adopted hereby will 
prevail, and under it a woman could hold a purely minis- 
terial office if she were capable of performing the duties 
thereof. State v. De Armijo, 1914-NMSC-021, 18 N.M. 646, 
140 P. 1123; see now N.M, Const., art. VII, § 2. 

Statute of frauds. — The English statute of frauds [29 
Car. II, c. 8 (1677)] is in force in New Mexico by virtue 
of the adoption of the common law of England. Maljamar 
Oil & Gas Corp. v. Malco Refineries, Inc., 155 F.2d 673 
(10th Cir. 1946), 

The English statute of frauds is in force in New Mexico 
as part of the common law, Coseboom v. Margaret S. Mar- 
shall's Trust, 1958-NMSC-065, 64 N.M. 170, 326 P.2d 368, 
rev'd on other grounds, 1960- NMSC- 113, 67 N.M. 405, 356 
pais Ye 

The English statute of frauds is part of our common 
law, Alvarez v. Alvarez, 1963-NMSC-124, 72 N.M. 336, 
383 P.2d 581; Ades v, Supreme Lodge Order of Ahepa, 
1947-NMSC-031, 51 N.M. 164, 181 P.2d 161; Pitek v. Mc- 
Guire, 1947-NMSC-053, 51 N.M. 364, 184 P.2d 647; Ped- 
erson v, Lothman, 1958-NMSC-008, 63 N.M: 364, 820 
P.2d 378; Ray v. Jones, 1958-NMSC-080, 64 N.M. 223, 
327 P.2d 301; Boswell v. Rio De Oro Cranium Mines, Ine. _ 
1961-NMSC-082, 68 N.M. 457, 362 P.2d 991. ° 

The statute of frauds j is part of the common law. Boddy 
uv, Boddy, 1966-NMSC-242, (1966), 
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Survival of actions. — The rule in common law that 
no cause of action for personal injury resulting in death 
survived in favor of the personal representative of the 
deceased, nor against the personal representative of the 
wrongdoer, remains the rule of practice and decision in 
New Mexico, except as superseded or abrogated by statute 
or constitution, or held to be inapplicable to conditions in 
New Mexico. Ickes v. Brimhall,,1938-NMSC-036, 42, N.M. 
412,79 P.2d 942 (see now Sections 41-2-1 to 41-24 NMSA 
1978). 

The common law rule that a claim for personal injury 
not resulting in. death does not survive the death of the 
victim is not applicable to conditions in New Mexico be- 
cause the tort of negligence did not exist when the rule 
developed and because there is no reason for such a rule 
in connection with compensatory damages. Rodgers v, Fer- 
guson, 1976-NMCA-098, 89 N.M. 688, 556 P.2d 844, cert. 
denied, 90 N.M. 7, 558 P.2d 619, 

Water law. — New Mexico has never followed the com- 
mon law in connection with its waters, but, on the con- 
trary, have followed the Mexican or civil law, and what is 
called, the Colorado doctrine of prior, appropriation and 
beneficial use, Martinez v; Cook, 1952-NMSC-034; 56 N.M, 
343, 244 P.2d 134, aff'd, 1953-NMSC-043, 57 N.M. 263, 
258 P.2d 375; see also 1939-40 Op. Att'y, Gen, No. 39-3152. 

Privileges in rules of evidence. — Rule 11-501 is 
very different from Rule 501 of the Federal Rules of Evi- 
dence which states that privileges are "governed by the 
privileges or the common law." The-fact that New Mexico 
did not follow the approach of congress but instead limited 
the privileges available to those recognized by the consti- 
tution, the rules of evidence, or other rules of the supreme 
court manifests the abrogation and inapplicability of the 
common law evidentiary privileges. ‘State ex rel. Attorney 
Gen. v. First Judicial Dist. Court, 1981-NMSC-058, 96 
N.M., 254, 629 P.2d, 330 (decided on basis of prior federal 
rules, now Cf. Fed, Rule 501), 

Law reviews, — For article, "Judicial Adoption of 
Comparative Fault in New Mexico: The Time Is at, Hand," 
see 10.N,M.L. Rev..3,(1979-80)... 

For note,.""Contingent Remainders; Rule of Destructibility 
Abolished in New Mexico," see 10 N.M.L. Rev. 471 (1980). 

For article, "Separation of Powers and the Judicial Rule- 
Making Power in New Mexico: The Need for Prudential 
Restraints," see 15 N,M.L. Rev. 407 (1985). : 

For comment, "Contracts — The Supreme Court Speaks 
Where the Legislature Was Silent: Torrance County Men- 
tal Health Program, Inc. v. New Mexico Health & Envi- 
ronment Department," see 23 N.M.L. Rey, 291 (1993), 

Am,.Jur. 2d, AL.R. and C.J.S. references. — 154A 
Am. Jur, 2d gam et Law §§ 13, 14, 

Applicability of statute of frauds to promise. to pay fos, 
legal services furnished to.another, 84.A.L.R.4th 994. 

15A C.J.S: Common Law § 11. 


38-1-4, [Equity rules prevail over common law.) 


Generally i in all‘matters in which there is. any conflict or variance between the elites of equity 
and the rules of the common law, with Ferereaiee to the same matter, the serie of equity shall hea 


vail. 


History: Laws 1897, ch. 73, § 178; C.L. 1897, § 2685 
(178); Code 1915, § 4259; C.S. 1929, § 105-1006; 1941 
Comp., § 19-304; 1958 Comp., § 21-3-4. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


‘ ANNOTATIONS: 


Express contract, — An express contract is to be en- 
forced as written in regard to contractual obligations of 
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the parties unless the court has determined that Peal Fe 
should override the express contract because of fraud, real 
hardship, oppression, mistake, unconscionable. results, 
and the other grounds of righteousness, justice and mo- 
rality. Arena Res,, Inc, v..OBO, Inc., 2010-NMCA-061, 148 
N.M. 488, 238 P3d 357, 

Judgment granting “equitable relief in action 
based on express contract. — Where plaintiff, who 
was the operating-interest. owner, redeveloped an oilfield 
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unit and sought reimbursement from defendant, who or otherwise provided any basis for invoking the unjust 
was a working-interest owner; plaintiff unilaterally re- enrichment theory in the face of the parties’ express con- 
developed the unit without obtaining the consent of de- tract, the court was not permitted to exercise its equitable 
fendant as was required by the operating agreement of powers to grant plaintiff relief under the equitable unjust 
the parties; the redevelopment project increased oil and enrichment theory of recovery. Arena Res., Inc. v. OBO, 
gas production, enhanced the unit, and netted favorable Inc., 2010-NMCA-061, 148 N.M. 483, 238 P.3d 357. 

revenue consequences for defendant; although the district Enforcement of contract unenforceable under 
court concluded that plaintiff had breached the operating statute of frauds, — Even where a contract relating’ to 
agreement, the court granted judgment for plaintiff based the transfer of real estate is verbally changed as to the 
on unjust enrichment; plaintiff's action was for breach of time of payment, a court of equity will intervene and order 
contract.and to enforce a contractual lien; plaintiff never performance, when the refusal to intervene on account, of 
asserted a claim for unjust enrichment, the case was not the statute of frauds would permit a fraud to be commit- 


tried on the theory of unjust enrichment, and plaintiff ted. Kingston v. Walters, 1908-NMSC-007, 14 N.M. 368, 93 
did not request findings of fact and conclusions of law P. 700, aff'd, 1911-NMSC-009, 16 N.M. 59, 113 P, 594. 


on unjust enrichment; and the court never mentioned. . Am. Jur. 2d, A.L.R. and C.J.S. references, — 15A 
the existence of any evidence or entered any findings of Am, Jur, 2d Common Law § 15. 


fact that supported its conclusion of unjust enrichment 15A C.J.S: Common Law $9. 


38-1-5. Service of process; failure to report. 


A. Incase any domestic corporation or any foreign corporation authorized to transact business 
in this state fails to file a report within the time required, or, in case the agent of any corpora- 
tion, designated by the corporation as the agent upon whom process against the corporation may 
be served, dies, resigns or leaves the state, or the agent cannot with due diligence be found, it is 
lawful, while the default continues, to serve process against the corporation, upon the secretary of 
state, and the service shall be as effective to all intents and purposes as if made upon an officer, 
director or the registered agent of the corporation. The plaintiff shall include an affidavit that the 
registered agent has died, resigned, left the state or cannot be found. The plaintiff shall provide, if 
known, the name upon whom the summons and complaint is to be served and the last known ad- 
dress and include two copies of every paper, including the summons, complaint, attachments and 
affidavits. 

B. Within two days after service upon the secretary of state, the secretary shall notify the 
corporation of service of process by certified or registered mail directed to the corporation at its 
registered office and enclose a copy of the process or other paper served. 

C. It is the duty of the plaintiff in any action in which the process is issued to pay to the sec- 
retary of state the sum of twenty-five dollars ($25.00), which sum shall be taxed as a part of the 
taxable costs in the suit if the plaintiff prevails in the suit. 

D. The secretary of state shall keep a record of all summonses that have been presented for 
service to the secretary of phate, along with a summary of all that occurred in regard to the service 
of each summons. 


History: Laws 1905, ch. 79,-§ 48 (2); Code 1915, § registered agent” for "the president or head officers" in 
933; C.S. 1929, § 32-150; 1941 Comp., § 19-305; 1953 the first:sentence and added the last two sentences; sub- 
Comp,, § 21-3-5; 1993, ch, 184, § 1. stituted "certified or registered mail" for "letter" in Sub- 

Compiler's notes. — This section contained only the section B; substituted "twenty-five dollars ($25.00)" for 
first paragraph of Code 1915, § 933, Comp. Stat. 1929, § "three dollars" in Subsection C; rewrote Subsection D; and 
32-150, the:second paragraph being compiled as 51-2-37 made stylistic changes throughout. 


1953 Comp. (since repealed). 

Insofar as this section relates to foreien corporations, it 
may be partially superseded by 38-1-6 NMSA 1978. See 
also 53-17-11 NMSA 1978. 

The report referred to in this section was the annual re- 
port required by 51-2-36 1953 Comp. (since repealed), For 
present provisions, see 53-5-1 NMSA 1978 et seq: 

Cross references. — For corporate reports generally, . 
see 53-5-1 NMSA 1978 et seq. 


ANNOTATIONS 


Failure of secretary of state to notify foreign cor- 
poration of service of process does not deny corpo- 
ration due process of law. — Under this section, service 
of,process on the secretary of state, in the absence of an 
agent of a foreign corporation, gives the court jurisdiction, 
although the secretary of state does not notify the foreign 
corporation. This does not deny the corporation due pro- 


For service of process upon registered agent of domestic cess of law. Silva v. Crombie & Co., 1935-NMSC-041, 39 
corporation, see 53-11-14 NMSA 1978. N.M. 240, 44 P.2d 719. 
For service of process’ upon registered agent of foreign State highway commission [state transportation 


corporation, see 53-17-11 NMSA 1978, 


Ss does not have to pay the service of 
The 1993 amendment, effective June 18, 1993, added wine oe. +e pay 


process fee provided for in this section. 1964 Op. Att'y 


the section catchline; added the subsection designa- Gen. No, 64-11. 
tions; in Subsection A, deleted "by this article". follow- Law reviews. — For article, "Attachment in New Mex- 
ing "required" and substituted "an officer, director,or the | ico - Part I," see 1 Nat. Resources J, 303 (1961). 
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For note, "The Entry and Regulation of Foreign Corpora- "Managing agent" of domestic corporation within stat- 
tions Under New Mexico Law and Under the Model Busi- ute providing for service of summons or process Hee 
ness Corporation Act," see 6 Nat. Resources J..617 (1966). 71 A.L.R.2d 178. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 19 Am. 19 C.J.S. Corporations §§ 721 to 735. 

Jur. 2d Corporations §§ 2194, 2212. 4 
Setting aside default judgment for failure of statutory 

agent on whom process was served to notify defendant, 20 

A.L.R.2d 1179. 


38-1-5.1. Service of process on limited liability companies; death or 
removal of registered agent. . 


A. In case the agent of any limited liability company or foreign limited liability company reg- 
istered to transact business in this state, designated by such company as the agent upon whom 
process against the company may be served, dies, resigns or leaves the state or the agent cannot 
with due diligence be found, it is lawful, while the circumstances continue, to serve process against 
the company upon the secretary of state, and the service shall be as effective to all intents and 
purposes as if made upon any manager of the company. 

B. Within two days after service upon the secretary of state, the secretary shall notify the com- 
pany of service of process by certified or registered mail directed to the company at its registered 
office and enclose a copy of the process or other paper served. It is the duty of the plaintiff in any 
action in which the process is issued to pay to the secretary of state the sum of twenty-five dol- 
lars ($25. 00), which shall be taxed as part of the taxable costs in the suit if the plaintiff prevails 
therein. 

C. The secretary of state shall keep a record of all summons that have been presented for ser- 
vice to the secretary of state along with a summary of all occurrences with regard to the service 
of summons. The address of a foreign limited liability company's registered agent, as set forth in 
its application for registration or most recent amendment thereto, shall constitute such company’ 8 
registered office for purposes of this section. 


History: Laws 1993, ch. 280, § 75. 


38-1-6. Process against foreign corporations. 


A. In all personal actions brought in any court of this state against any foreign corporation, 
process may be served upon any officer, director or statutory agent of the corporation, either per- 
sonally or by leaving a copy of the process at his residence or by leaving a copy at the office or 
usual place of business of the foreign corporation. 

B. Ifno person has been designated by a foreign corporation doing business in this state as its 
statutory agent upon whom service of process can be made, or, if, upon diligent search, neither the 
agent so designated nor any of the officers or directors of the foreign corporation can be found in 
the state, then, upon the filing of an affidavit by the plaintiff to that effect, together with service 
upon the secretary of state of two copies of the process in the cause, the secretary of state shall ac- 
cept service of process as the agent of the foreign corporation, but the service is not complete until 
a fee of twenty-five dollars ($25.00) is paid to the secretary of state by the plaintiff in the action. 
The plaintiff shall provide, if known, the name of the person upon whom summons and complaint 
is to be served and the last known address. 

C. Within two days after receipt of the process and fee, the secretary of state shall give notice 
by certified or registered mail to the foreign corporation at its principal place of business outside 
the state of the service of the process. Where the secretary of state has no record of the principal 
office of the foreign corporation outside the state, he shall forward the copy of the process to the 
place designated as its principal office in an affidavit filed with the secretary of state by the plain- 
tiffin the suit or by his attorney. 

D. The foreign corporation served as provided in this section shall appear and answer within 
thirty days after the secretary of state gives the notice. The certificate of service shall not be issued 
by the secretary of state until the defendant is served with the summons and complaint. 
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EK. The secretary of state shall keep a record of all process served on him as provided for in this 
section, and of the time of the service and of his action in respect to the service. 

F. Any foreign corporation engaging in business in this state, either in its corporate name or in 
the name of an agent, without having first procured a certificate of authority or otherwise become 
qualified to engage in business in this state shall be deemed to have consented to the provisions 


of this section. 


History: Laws 1905, ch. 79, § 94; Code 1915, § 978; 
C.S. 1929, § 32-196; Laws 1935, ch. 113, § 1; 1941 
Comp., § 19-306; 1953 Comp., § 21-3-6; Laws 1967, ch. 
87, § 1; 1993, ch. 184, § 2. 

Cross references. — For personal service of process 
outside state, see 38-1-16 NMSA 1978. 

For service of process upon registered agent of foreign 
corporation, see 53-17-11 NMSA 1978. 

The 1993 amendment, effective June 18, 1993, sub- 
stituted "residence" for "dwelling house or usual place of 
abode" in Subsection A; in Subsection B, substituted "by 
the plaintiff to that effect," for "to that effect, by the per- 
son to whom the process has been delivered for service 
in the office of the secretary of state", "two copies" for "a 
duplicate copy", and "twenty-five dollars ($25.00)" for "five 
dollars ($5.00)" in the first sentence, and added the last 
sentence; in Subsection C; in the first sentence, substi- 
tuted "Within two days after" for "Upon" and "certified or 
registered mail" for "telegraph, charges prepaid", and de- 
leted “and shall forward to that office by registered or cer- 
tified mail a copy of the process" from the end, and substi- 
tuted "place" for "places" in the second sentence; rewrote 
the second sentence of Subsection D, which read "The cer- 
tificate of the secretary of state under his official seal, of 
the service is competent and sufficient proof thereof"; and 
made stylistic changes throughout. 


ANNOTATIONS 


” 


for failure of the process server to return the original sum- 
mons with proof of service. Bourgeious v. Santa Fe Trail 
Stages, Inc., 1939-NMSC-050, 43 N.M. 453, 95 P.2d 204. 
Effect of failure of secretary of state to notify 
corporation of service of process. Under 38-1-5 
NMSA 1978, service of process on the secretary of state 
in the absence of an agent of a foreign corporation gave 
the court jurisdiction, although the secretary of state did 


' not notify the foreign corporation. Silva v. Crombie & Co., 


1935-NMSC-041, 39 N.M. 240, 44 P.2d 719. 
Service of process upon resident director valid. 
— Where foreign corporation has no place of business in 


- New Mexico; but does have directors resident in the state, 


Due process requires proper service. — Funda- © 


mental due process requires service reasonably calculated 
to give parties notice, and the lack of such notice cannot 
be cured by an entry of a general appearance after entry 
of default judgment. Abarca v, Hanson, 1987-NMCA-068, 
106 N.M, 25, 7388 P.2d 519, cert. denied, 106 N.M. 7, 738 
P.2d 125. 

The secretary of state's failure to give nonresident de- 
fendant notice of a products liability suit against it under 
this section, resulting in a default judgment, constitutes a 
denial of due process, Abarca v. Hanson, 1987-NMCA-068, 
106 N.M. 25, 788 P.2d 519, cert. denied, 106 N.M. 7, 738 
P.2d 125. 

Section does not extend to causes of action not 
arising out of corporations’ New Mexico business. 
Budde v. Ling-Temco- Vought, Inc,, 511 F.2d 1033 (10th Cir. 
1975). 

Service of failure of process upon qualified sub- 
sidiary sufficient to confer jurisdiction upon for- 
eign subsidiary and parent corporation. — Where 
parent foreign corporation was doing business in state 
through the agency of one of its two subsidiaries, and all 
three had common directors and secretary and same basic 
name, service of process on one qualified to do business in 
state was sufficient to bring before the court by amend- 
ment the other two corporations. State ex rel. Grinnell Co 
v. MacPherson, 1957-NMSC-032, 62 N.M. 308, 309 P.2d 
981, cert. denied, a56 US. 825, 78 S. Ct. 82, 2 L. Ed. 2d 
39 (1957). 

Effect of failure of process server to return origi- 
nal summons with proof of service after personal 
service on statutory agent. — Where default judgment 
was entered upon nonappearance, after personal service 
had been made upon defendant's statutory resident agent, 
the execution could not be recalled and judgment vacated 
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service of process upon such director is good. 1915-16 Op. 
Att'y Gen. No. 15-1557. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part I," see 1 Nat. Resources J. 303 (1961). 

For note, "The Entry and Regulation of Foreign Corpora- 
tions Under New Mexico Law and Under the Model Busi- 
ness Corporation Act," see 6 Nat. Resources J. 617 (1966). 

For survey, "Civil Procedure in New Mexico in 1975," 


see 6 N.M. L. Rev, 367 (1976). 


For annual survey of New Mexico law of civil procedure, 


‘19 N.M.L. Rev. 627 (1990). 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 36 Am. 
Jur. 2d Foreign Corporations §§ 526 to 582. 

Revocation of designation of person to receive process by 
alien enemy corporation, 156 A.L.R. 1448, 157 A.L.R. 1449. 

What amounts to presence of foreign corporation in 
state, so as to render liable to action therein to recover 
unemployment compensation tax, 161 A.L.R. 1068. 

Rescission or annulment of forfeiture of license of for- 
eign-corporation to do business in the state as affecting 
previous contract or transactions of corporation, 172 
A.L.R. 493. 

Effect of execution of foreign corporation's contract while 
executory, was unenforceable because of noncompliance 
with condition of doing business in state, 7 A.L.R.2d 256, 

Shipping goods: foreign corporation's purchase within 
state of goods to be shipped into other state or country as 
doing business within state for purposes of jurisdiction, 12 
A.L.R.2d 1439. 

Ownership or control by foreign corporation of stock of 
other corporation as constituting doing business within 
state, 18 A.L.R.2d 187. 

Setting aside default nay en for failure of statutory 
agent on whom process was served to notify defendant, 20 
A.L.R.2d 1179. 

Power of state to subject foreign corporation to jurisdic- 
tion of its courts on sole ground that corporation commit- 
ted tort within state, 25 A.L.R.2d 1202. . 

Federal diversity of citizenship jurisdiction where one 
of the states in which multistate corporation party liti- 
gant is alleged to be incorporated is also state of citizen- 
ship of opponent, 27 A.L.R.2d:745. 

Publishing corporation: what constitutes doing business 
within state by a foreign magazine, newspaper, or other 
publishing corporation, for purposes other than taxation, 
38 A.L.R.2d 747, 

Insurance: foreign insurance company as subject to ser- 
vice of process in action on policy, 44 A.L.R.2d 416, 

Leasing of real estate by foreign corporation, as lessor 
or lessee, as doing business within state within statutes 
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prescribing conditions:of right to do business, 59 A.L.R.2d 
1181. 
Meetings: holding directors’, officers', or stockholders' or 


sales meetings or conventions in a state by foreign corpo-- 
ration as doing business within the state, 84 A.L.R.2d 412, ° 


Manner of service of process upon foreign corporation 

which has withdrawn from state, 86 A.L.R.2d 1000. 

Attorney representing foreign corporation in litigation 
as its agent for service of process in unconnected actions 
or proceedings, 9 A.L.R.3d 738, : 


TRIALS 38-1-7 


"General" or "managing" agent of foreign corporation 
under, statute authorizing service of process on such 
agent, 17 A.L.R.3d 625. 

Validity, construction, and application of statute mak- 
ing a foreign corporation subject to action arising out of 
contract made within the state although such corporation 
was not doing business therein, 27 A.L.R.3d 397. 

Validity, construction, and application of "fiduciary 
shield" doctrine - modern cases, 79 A.L.R.5th 587. 

19 C.J.S. Corporations §§ 952 to 961. 


38-1-6.1. Process against foreign limited liability companies. 


A. In all personal actions brought in any court of this state against any foreign limited liability 
company, process may be served upon any manager or statutory agent of the company, either per- 
sonally or by leaving a copy of the process at his residence, or by leaving a copy at the pee 
office of the foreign limited liability company in this state. 

B._ If no person has been designated by a foreign limited liability company Gig business in 
this state as its statutory agent upon whom service of process can be made, or if upon diligent 
search neither the agent'so designated nor any of the managers of the company can be found in 
this state, then, upon the filing of an affidavit by the plaintiff to that effect, together with service 
upon the secretary of state of two copies of the process in the cause, the secretary of state shall ac- 
cept service of process as the agent of the foreign limited liability company, but the service is not 
complete until a fee of twenty-five dollars ($25.00) is paid to the secretary of state by the plaintiff 
in the action. The plaintiff shall provide the name of the person npes esi the summons and 
complaint is to be served and the last known address. 

C. Within two days after receipt of the process and fee, the secretary of state shall give notice 
by certified or registered mail; to'the foreign limited liability.company at its principal place of 
business outside this state of the service of the process. Where the secretary of state has no record 
of the principal place of business of the foreign limited liability company outside this state, he 
shall forward. the copy-of the process to the’place designated as such company's principal office or 
as the office required to be maintained in the state or other jurisdiction of its organization in its 
application for registration to transact business in this state, or the most recent amendment of 
such application, but if no such.application for registration has been filed in this state, to the place 
designated as such company's principal office in an affidavit filed with the secretary of state by the 
plaintiff in the suit or by his attorney. 

D. .A foreign limited liability company served as provided in this section shall appear and an- 
swer within thirty days after the secretary of state gives the notice. The certificate of service shall 
not be issued by the secretary of state until the defendant is served with the summons and com- 
plaint. 

E. The secretary of state shall keep a record of all process served on. him as provided for in sts 
section, and of the time of the service and of his action in respect to the service. 

F. Any foreign limited liability company engaging in business in this state, either in its own — 
name or in the name of an agent, without having first applied for registration or otherwise-hav- 
ing become qualified to engage in business in this state’shall be deemed to aa consented to the 
provisions of this section. 


History: Laws 1993, ch. 280, § 76. 


88-1-7. Purpose of act. 


The purpose of this act [38-1-7 through 38-1-11 NMSA 1978] is to subject certain insurers to the 
jurisdiction of courts of this state in suits by or on behalf of insureds or beneficiaries under i insur- 
ance contracts. 

The legislature declares that itis a subject of concern that many residents of this state hold iv 
cies of insurance issued or delivered in this state by insurers while not authorized to do business 
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in this state, thus presenting to such residents the often insuperable obstacle of resorting to dis- 
tant forums for the purpose of asserting legal rights under such policies. In furtherance of such 
state interest, the legislature herein provides'a method of substituted service of process upon 
such insurers and declares that in so doing it exercises its power to protect its residents and to 
define, for the purpose of this statute; what constitutes doing business in this state, and:also ex- 
ercises powers and privileges available to the state by virtue of Public Law 15, 79th Congress of 
the United States, Chapter 20, 1st Session, S. 340 [59 Stat. 33], which declares that the business 
of insurance and every person engaged therein shall be subject to the laws of the several states. 


History: 1941 Comp., § 19-311, enacted by Laws Cross references. — For Public Law 15, 79th Con- 
1951, ch. 172, § 1; 1953 Comp., § 21-3-7, gress, referred to in this section, see 15 U.S.C, §§ 1011 to 
Bracketed material. — The bracketed material was 1015. , 


inserted by the compiler and is not part of the law. 


38-1-8. Service of process upon unauthorized insurer. 


A. Any of the following acts in this state, effected by mail or otherwise, by an unauthorized for- 
eign or alien insurer: (1) the issuance or delivery of contracts of insurance to residents of this state 
or to corporations authorized to do business therein; (2) the solicitation of applications for such 
contracts; (3) the collection of premiums, membership fees, assessments or other considerations for 
such contracts; or (4) any other transaction of insurance business, is equivalent to and shall consti- 
tute an irrevocable appointment by such insurer, binding upon him, his executor or administrator 
or successor in interest if a corporation, of the secretary of state to be the true and lawful attorney 
of such insurer upon-‘whom may be served all lawful process in any action, suit or proceeding in 
any court by the superintendent of insurance, through the attorney general, and upon whom may 
be served any notice,.order, pleading or process in any proceeding before the superintendent of 
insurance and which arises out of transacting an insurance business in this state by such insurer, 
and any such act shall be signification of its agreement that such service of process is of the same 
legal force and validity as personal service of process in this state upon such insurer, 

B. Such service of process shall be made by delivering to and leaving with the secretary of 
state, or some person in charge of his office, two copies thereof and the payment to him of a fee of 
two dollars ($2.00). The secretary of state shall forthwith mail by registered mail one of the cop- 
ies of such process to the defendant at his last known principal place of business, and shall keep 
a record of all process so served upon him. Such service of process is sufficient, provided notice of 
such service and a copy of the process are sent within ten days thereafter by registered mail by the 
superintendent of insurance or the attorney general in the court proceeding or by the superinten- 
dent of insurance in the administrative proceeding to the defendant at his last known principal 
place of business, and the defendant's receipt, or receipt issued by the post office with which the 
letter is registered, showing the name of the sender of the letter and the name and address of the 
person to whom the letter is addressed, and the affidavit of the superintendent of insurance or the 
attorney general showing a compliance herewith are filed with the clerk of the court in which such 
action is pending, or with the superintendent in administrative proceedings, on or before the date 
the defendant is required to appear, or within such further time as the court may allow. 

C. Service of process in any such action, suit or proceeding shall, in addition to the manner pro- 
vided in Subsection B of this section, be valid if served upon any person within this state, who, in 
this state on behalf of such insurer, is (1) soliciting insurance; (2) making, issuing or delivering any 
contract of insurance; or (3) collecting or receiving any premium, membership fee, assessment or 
other consideration for insurance, and a copy of such process is sent within ten days thereafter by 
registered mail by the superintendent of insurance or the attorney general to the defendant at the 
last known principal place of business of the defendant, and the defendant's receipt, or the receipt 
issued by the post office with which the letter is registered, showing the name of the sender of the 
letter and the name and address of the person to whom the letter is addressed, and the affidavit of 
the superintendent of insurance or the attorney general showing a compliance herewith are filed 
with the clerk of the court in which such action is pending, or with the superintendent of insurance 
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in administrative proceedings, on or before the date the defendant is required to appear, or wath 
such further time as the court may.allow,in the case.of court proceedings. 

D. The superintendent of insurance or.the.attorney general shall not be entitled to a persion: 
by default. in any court or administrative proceeding under this section until the expiration of 
thirty days from the date of the filing of the affidavit of compliance. 

E.. Nothing in this section shall limit or abridge the right: to serve any process, notice or des 
mand upon any insurer in any other manner now or hereafter permitted by law, 


History: 1941 Comp., § 19-312, enacted by Laws ANNOTATIONS 
ee + > 42s 1058 Comps 6 24:8-8) bawa dPa8, Am. Jur. 2d, A.L.R. and C.J.S. references. — Foreign 


Choas vererenceb. on Tor appointment of superinten- insurance company as subject to service of process in ac- 
dent of insurance as attorney for service of process upon tion on policy, 44 A.L.R.2d 416. 
insurance companies, see 59A-5-31 NMSA 1978. 44 C.J.S, Insurance § 82. 
For appointment of secretary of state as agent for ser- 
vice of process upon nonresident owners and operators of 
motor vehicles, see 66-5-103 NMSA‘1978. ' 


38-1-9. Defense of action by unauthorized insurer. 


A. Before any unauthorized foreign or alien insurer shall file or cause to be filed, any pleading 
in any action, suit or proceeding instituted against it, such unauthorized insurer shall [(1)] deposit 
with the clerk of the court in which such action, suit or proceeding is pending cash or securities 
or file with such clerk a bond with good and sufficient sureties, to be approved by the court, in an 
amount, to be fixed by the court sufficient to secure the payment of any final judgment which may 
be rendered in such action; or (2) procure a certificate of authority to transact the business of i in- 
surance in this state. 

B. The court in any action, suit or proceeding, in which service is made in the manner provided 
in Subsections [Subsection] B or C of Section 2 [38-1-8 NMSA 1978] may, in its discretion, order 
such postponement as may be necessary to afford the defendant reasonable opportunity to comply 
with the provisions of Subsection A of this section and to defend such action. ; 

C. Nothing in Subsection A of this section is to be construed to prevent an unauthorized for- 
eign or alien insurer from filing a motion to quash a writ or to set aside service thereof made in the 
manner provided in Subsections [Subsection] B or C of Section 2 [88-1-8 NMSA 1978] hereof on 
the ground either (1) that such unauthorized insurer has not done any of the acts enumerated in 
Subsection A of Section 2 [38-1-8 NMSA 1978], or (2) that the person on, whom service was made 
pursuant to Subsection C of Section 2 [38-1-8 NMSA 1978] was not doing any of the acts therein 
enumerated. 


History: 1941 Comp., § 19-313, enacted by Laws Bracketed material. — The bracketed material was 
1951, ch. 172, § 3; 1958 Comp., § 21-3-9. inserted by the compiler and is not part of the law. 
' ; i : j ’ 


38-1-10. Attorney fees. 


In any action against an unauthorized foreign or alien insurer upon a contract of insurance is- 
sued or delivered in this state to a resident thereof or to a corporation authorized to do business 
therein, if the insurer has failed for thirty days after demand prior to the commencement of the 
action to make payment in accordance with the terms of the contract, and it appears to the court 
that such refusal was vexatious and without reasonable cause, the court may allow to the plaintiff 
a reasonable attorney fee and include such fee in any judgment that may be rendered in such ac- 
tion. Such fee shall not exceed twelve and one-half percent of the amount which the court or jury 
finds the plaintiff is entitled to recover against the insurer, but in no event shall such fee he less 
than twenty-five dollars [($25.00)]. Failure of an insurer to defend any such action shall be deemed. 
prima facie, evidence that its failure to make payment was vexatious and without reasonable cause. . 


History: 1941 Comp., § 19- 314, enacted by Laws - Bracketed material. — The bracketed material was 
1951, ch. 172, § 4;1953 Comp., § 21-3-10. inserted by the compiler and is not part of the law. 
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38-1-11. Short title. 


This act [38-1-7 through 38-1-11 NMSA 1978] may be cited as the Unauthorized Insurers. Pro- 
cess Act. 


History: 1941 Comp., § 19-315, enacted by Laws 
1951, ch. 172, § 6; 1953 Comp., § 21-3-11. 


38-1-12. Service against incapacitated. 


Whenever there is a guardian of the estate or a guardian of the person of an incapacitated per- 
son, duly appointed by a court of competent jurisdiction of this state, every process against the in- 
capacitated person shall be served upon either of the guardians in the manner as may be provided 
by law for service of process, including service by publication. Service of process so made shall be 
considered as proper service upon the protected person. In all other cases, process shall be served 
upon the protected person in the same manner as upon competent or sane persons. 


History: Laws 1935, ch. 60, § 10; 1989, ch. 40, § 1; For suits against insane or incompetent persons, see 38- 
1941 Comp., § 19-307; 1953 Comp. oA § 21-3-12; 2009, ch. 4-14 to 38-4-17 NMSA 1978. 
159, § 12. For incompetent persons as parties, see Rule 1- 017C 
Compiler's notes. — This section was carried forward NMRA. 
under Rule 1-004F(8) NMRA. The 2009 amendment, effective June 19, 2009, 
Cross references. — For guardians ad litem generally, changed "insane or incompetent" to "incapacitated" and 
see 38-4-14 to 38-4-17 NMSA 1978. changed “ward" to “protected person". 


38-1-13.. [Notice of uaddadingé occurring prior to service of summons 
or appearance. | 


Whenever any proceeding is to be had prior to service of summons or appearance, at least five 
days' notice thereof shall be given, unless otherwise ordered by the court;‘and it shall be served on 
the party himself, and proof thereof made in the manner provided for service and return of sum- 
mons. 


History: Laws 1897, ch. 73, § 102; C.L..1897, § 2685 Bracketed material. — The bracketed material was 
(102); ‘Code 1915, § 4184; C.S. 1929, § 105-706; 1941 inserted by the compiler and is not part of the law. 
Comp., § 19-308; 1953 Comp., § 21-3-13. : 


38-1-14. Notice of lis pendens; contents; recording; effect. 


In all actions in the district court of this state or in the United States district court for the dis- 
trict of New Mexico affecting the title to real estate in this state, the plaintiff, at the time of filing 
his petition or complaint, or at any time thereafter before judgment, or decree, may.record with 
the county clerk of each county in which the property may'be situate a notice of the pendency of 
the suit containing the names of the parties thereto, the object of the action and the description 
of the property so affected and concerned, and, if the action is to foreclose a mortgage, the notice 
shall contain, in addition, the date of the mortgage, the parties thereto and the time ard place of 
recording, and must be recorded five days before judgment, and the pendency of such action shall 
be only from the time of recording the notice, and shall be constructive notice to a purchaser or 
encumbrancer of the property concerned; and any person whose conveyance is subsequently re- 
corded shall be considered a subsequent purchaser or encumbrancer and shall be bound by all the 
proceedings taken after the recording of the notice to the same extent as 4 he were made a party 
to the said action. 

The lis pendens notice need not be acknowledged to entitle it to be pGhrada: 


History: Laws 1873-1874, ch. 19, § 1; C.L. 1884, § 105-1101; 1941 Comp., § 19-309; 1953 Comp., § 21-3-14; 
1853; C.L. 1897, § 2902; Code 1915, § 4261; C.S, 1929, § Laws 1959, ch. 160, § 1; 1965, ch. 95, § 1. 
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ANNOTATIONS 


Party filing notice of lis pendens need not have an 


interest in the property. — Where a party has standing 
to file a lawsuit in district court affecting the title to real 
property, Section 38-1-14 NMSA 1978 allows for the filing 
of a notice of lis pendens in connection with the lawsuit. 
Filing a notice of lis pendens is not limited to those cases 
in which the adverse party claims a beneficial interest in 
the title to the property. High Mesa Gen. P'ship v. Patter- 
son, 2010-NMCA-072, 148 N.M. 863, 242 P.3d 480, cert. 
quashed, 2011-NMCERT-002, 150 N.M. 617, 264 P.3d 129. 

Party filing lis pendens must have a present claim 
to the property. — To be eligible to record a lis pendens 
notice on a piece of real property, the party recording 
the notice must assert a present claim to the property's 
title or have some other present interest in the property 
United States v. Jarvis, 499 F.8d 1196 (10th Cir. 2007). 

Subdivision affects title to property. — The subdi- 
vision of property and the approval of a subdivision plat 
affect the title to the property being subdivided. High 
Mesa Gen. P'ship v. Patterson, 2010-NMCA-072, 148 N.M. 
863, 242 P.3d 430, cert. quashed, 2011-NMCERT-002, 150 
N.M. 617, 264 P.8d 129. 

Notice of lis pendens filed by a party who did 
not have an interest in the property. — Where the 
county approved plaintiff's application for a preliminary 
subdivision plat of plaintiff's property; defendant filed an 
administrative appeal of the county's decision pursuant 
to Rule 1-074 NMRA and a notice of lis pendens; and de- 
fendant had no interest in the property, the notice of lis 
pendens was properly filed, and defendant did not have 
an obligation to obtain a stay under Rule 1-074 NMRA 
prior to filing the notice of lis pendens. High Mesa Gen. 
P'ship v. Patterson, 2010-NMCA-072, 148 N.M. 863, 242 
P.3d 430, cert. quashed, 2011-NMCERT-002, 150 N. M. 
617, 264 P.3d 129. 

Effect of voluntary release of notice of lis pen- 
dens. — Where a party chooses not to exercise the right 
to give notice to subsequent purchasers through a notice 
of lis pendens, either by not recording a notice during 
litigation or by releasing the notice prior to the conclu- 
sion of the litigation, further purchasers are deemed to be 
without constructive notice of the pending claims involy- 
ing the property. Kokoricha v. Estate of Donald I. Keiner, 
2010-NMCA-053, 148 N.M. 322, 236 P.3d 41. 

Effect of voluntary release of notice of lis pen- 
dens. — Where plaintiffs purchased property that was 
the subject of ongoing probate litigation in which the dece- 
dent's estate sought to set aside a deed from the decedent 
to the decedent's nephew; the estate did not file a notice of 
lis pendens when the litigation was commenced; after two 
years of litigation, the estate filed a notice of lis pendens; 
prior to the conclusion of the litigation, the estate volun- 
tarily released the lis pendens; and plaintiffs: purchased 
the property after the lis pendens had been released, but 
prior to the conclusion of the litigation, there was no ac- 
tive notice on record providing plaintiffs with construc- 
tive notice of the pending probate litigation involving title 
to the property. Kokoricha v. Estate of Donald I. Keiner, 
2010-NMCA-053, 148 N.M. 322, 236 P.3d 41. 

Rights relate to date of filing notice. — If judg- 
ment is in favor of the one filing the lis pendens notice, the 
rights of that party relate back to the date of the notice. 
Title Guar. & Ins. Co. v. Campbell, 1987-NMCA-107, 106 
N.M. 272, 742 P.2d 8. 

Duration of lis pendens. — A lis pendens continues 
until expiration of the time to appeal or until final dispo- 
sition of the case by the appellate court. Salas v. Bolagh, 
1987-NMCA-138, 106 N.M. 613, 747 P.2d 259. 
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Where purchaser of real estate withheld his deed 
from registration and recordation until after suit 
was filed to cancel the conveyance to his vendor for fraud 
and notice of lis pendens is filed, the purchaser was a 
subsequent purchaser and charged with notice of the fact 
that his grantor's title was attacked in the suit, Wilson v. 
Robinson, 1916-NMSC-010, 21 N.M, 422, 155 P. 732, 

Vendor's implied lien was properly held para- 
mount to the mortgage lien of an intervener where 
vendor had filed (now recorded) notice of lis pendens in 
county clerk's office in July, 1942, without actual knowl- 


edge of the intervener's claim to an equitable lien dat- 


ing back to Jan., 1942, intervener's mortgage not having 
been executed until Oct., 1942, and filed for record in Dec., 
1942. Logan v. Emro Chem. Corp., 1944-NMSC-044, 48 
N.M. 368, 151 P.2d 329. 

Notice held ineffective. — Contractor filed suit to en- 
force lien ‘on apparatus, equipment and plants of mining 
company and to recover balance due under contract, On 
same day that suit was filed, he endeavored to file (now 
record) a notice of the pendency of such suit under this 
section. About ten months later, on the mining company 
being adjudicated bankrupt, the contractor's claim was al- 
lowed against the estate of the bankrupt mining company, 
but his lien was denied on the ground that since his suit 
in the state court.did not affect title to real estate, the lis 
pendens was not properly filed (now recorded) and did not 
constitute constructive notice to trustee in bankruptcy of 
the alleged lien. Sweeney v; Medler, 78 F.2d 148 (10th Cir, 
1935). 

Filing in anticipation of money judgment is pro- 
hibited. — The filing of a notice of lis pendens in antici- 
pation of a money judgment is prohibited. Hill v. Depart- 
ment of Air Force, 884 F.2d 1321 (10th Cir. 1989), 

Filing of lis pendens cannot support slander of 
title action, — The filing of a lis pendens is absolutely 
privileged and cannot support an action for slander of 
title. Superior Constr. Inc. v. Linnerooth, 1986-NMSC-008, 
103 N.M. 716, 712 P.2d 1378. 

Law reviews. — For article, "Attachment in ‘New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 51 Am. 
Jur. 2d Lis Penddas $§ 11, 23. 

Statute, requiring filing of formal notice of lis pendens 
in certain classes of cases as affecting common-law doc- 
trine of lis pendens in other cases, 10 A.L.R. 306. 

Lis pendens; protection during time allowed for appeal, 
writ of error, or motion for new trial, 10 A.L.R. 415. , — 

Sufficiency of notice or knowledge of pendency of action 
against covenantee or his privy in order to bind the cov- 
enantor by judgment, 34 A.L.R. 1429. 

Title of stranger to litigation who purchased at judicial 
sale before appeal or pending appeal without supersedeas 
as affected by reversal of decree directing sale, 155 A.L.R. 
1252, ° 

Will contest, necessity of filing notice of lis pendens in} 
159 A.L.R, 386. 

Original notice of lis pendens as defective upon renewal 
of litigation within permissive period after ieee es re- 
versal or nonsuit, 164 A.L.R. 515, 

Duration of operation of lis pendens as ground upon 


diligent prosecution of suit, 8 A.L.R.2d 986, 


New or successive notice of lis pendens in same or 
new action after loss or cancellation of original notice; 52 
A.L.R.2d 1308. 

Lis pendens in suit to compel stock transfer, 48 
A.L.R.4th 731, 

Lis pendens as applicable to suit for separation or dis- 
solution of marriage, 65 A.L.R.4th 522. 

54 C.J.S, Lis Pendens §§ 18, 35. 
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38-1-15. [Pendency of suit; time within which process must be served; 
cancellation of lis pendens notice.] 


For the purpose of the preceding section [38-1-14 NMSA 1978], it is considered that an action is 
pending from the time of filing such notice; provided, that such notice shall be of no value, unless 
it is followed by the service of such citations or process of citation, or by notice by publication to 
the defendant, as provided by law, within sixty days after such filing. And the court in which said 
action was commenced, may in its discretion, at any time after the action shall be settled, discon- 
tinue or revoke on application of any person injured, and for good cause shown, and under such 
notice as may be directed or approved by the court, order the notice authorized by the preceding 
section to be canceled by the county clerk of any county in whose office the same may have been 
filed, and such cancellation shall be made by an indorsement to that effect upon the filed notice 
which shall refer to the order. 


History: Laws 1873-1874, ch. 19, § 2; C.L. 1884, § 
1854; C.L. 1897, § 2908; Code 1915, § 4262; C.S, 1929, § 
105-1102; 1941 Comp., § 19-310; 1953 Comp., § 21-3-15. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Although this section speaks of 
filing a lis pendens notice, the 1959 amendment to 38-1-14 
NMSA 1978 substituted references to recording for refer- 
ences to filing. 


ANNOTATIONS 


established by a suit, the lis pendens continues until ex- 
piration of the time for appeal of the cancellation or until 
final disposition of the case by the appellate court. Salas 
v. Bolagh, 1987-NMCA-188, 106 N.M. 613, 747 P.2d 259. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — New 
or successive notice of lis pendens in same or new action 
after loss or cancellation of original notice, 52 A.L.R.2d 
1308. 

Lis pendens: grounds for cancellation prior to termi- 
nation of underlying action, absent claim of delay, 49 


A.L.R.4th 242. 


Continuation of lis pendens after cancellation. — 
Regardless of the validity of a cancellation of'a lis pendens 


38-1-16. Personal service of process outside state. 


A. Any person, whether or not a citizen or resident of this state, who in person or through an 
agent does any of the acts enumerated in this subsection thereby submits himself or his personal 
representative to the jurisdiction of the courts of this state as to any cause of action arising from: 

(1) the transaction of any business within this state; 

(2) the operation of a motor vehicle upon the highways of this state; 

(3) the commission ofa tortious act within this state; 

(4) the contracting to insure any person, property or risk located within this state at the 
time of contracting; 

- (5) ‘with respect to actions for atyAIS, separate maintenance or annulment, the circum- 
stance of living in the marital relationship within the state, notwithstanding subsequent depar- 
ture from the state, as to'all obligations arising from alimony, child support or real or personal 
property settlements under Chapter 40, Article 4 NMSA 1978 if one party to the marital relation- 
ship continues to reside in the state. 

B. Service of process may be made upon any person A gubjeee to the jurisdiction of the courts of 
this state under this section by personally serving the summons upon the defendant outside this 
state and such service has the same force and effect as though service had been personally made 
within this state. 

C. Only causes of action arising from acts enumerated in this section may be asserted against 
a defendant in an action in which jurisdiction is based upon this section. 

D. Nothing contained in this section limits or affects the right to serve any process in any other 
manner now or hereafter provided by law. | 


History: 1953 Comp., § 21-3-16, enacted by Laws 
1959, ch. 153, § 1; 1971, ch. 103, § 1. 

Cross references. — For substituted service of process 
upon corporations generally, see 38-1-5 NMSA 1978. 

For service of process upon foreign corporations gener- 
ally, see 38-1-6 NMSA 1978. 


For service of process upon unauthorized insurers, see 
38-1-8 NMSA 1978. 

For service of process upon registered agent of domestic 
corporation, see 53-11-14 NMSA 1978. 

For service of process upon registered agent of foreign 
corporation, see 53-17-11 NMSA 1978. 
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For appointment of superintendent of insurance as at- 
torney for service of process upon insurance companies, 
see 59A-5-31 NMSA 1978. 


For appointment of secretary of state as agent for ser-- 
vice of process upon nonresident owners and operators of” 


motor vehicles, see 66-5-108 NMSA 1978. 
For service of process in civil actions in district courts 
generally, see Rule 1-004 NMRA. 


ANNOTATIONS 
I, .. GENERAL CONSIDERATION, 


II. TRANSACTIONS OF BUSINESS, ~ 
A. IN GENERAL. 
B.. PARENT CORPORATION AND SUBSIDIARY 
RELATIONSHIP. 
C. ACTS CONSTITUTING TRANSACTION OF 
BUSINESS. 
D, ACTS NOT CONSTITUTING TRANSACTION 
,_, OF BUSINESS, 
Ill. TORTIOUS ACTS, 
IV.. DOMESTIC RELATIONS. 


I. GENERAL CONSIDERATION. 


Engaging in non-jurisdictional) discovery was 
not a waiver of the jurisdictional defense. — Where 
defendant was a New York corporation that owned and 
operated a hotel in Texas pursuant to a franchise agree- 
ment with a franchisor which owned the hotel's brand; 
plaintiff, who was a guest at defendant's hotel in Texas, 
was injured while using equipment in the hotel's exer- 
cise facility; plaintiff sued defendant in New Mexico 
for personal injuries; and defendant filed an answer 
together with a motion to dismiss for lack of personal 
jurisdiction and sent plaintiff interrogatories, a request 
for production of documents, and requested authoriza- 
tions to obtain records relating to plaintiff, defendant 
did not waive its jurisdictional defense by engaging in 
non-jurisdictional discovery. Trei v. AMTX Hotel Corp., 
2014-NMCA-104. 

Unauthorized credit reports. — Personal jurisdic- 
tion can be found to exist in a forum where a non-resident 
defendant obtains credit reports without the permission 
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New Mexico's long-arm statute was taken from Illinois, 


; and the interpretations by the Illinois courts of the Illi- 


of the resident plaintiff. Smith v. Cutler, 504 F. Supp. 2d — 


1162 (D.N.M. 2007). 


Constitutionality of section generally. — This sec-, 


tion does not violate the due process clause of the four- 
teenth amendment to the constitution of the United 
States. Melfi v. Goodman, 1962-NMSC-020, 69 NM. 488, 
368 P.2d 582. 

Separation of powers. — This section is not an un- 
constitutional invasion of the judicial branch in violation 


nois statute are persuasive. Telephonic, Inc. v. Rosenblum, 
1975-NMSC-067, 88 N.M. 532, 543 P.2d 825. 
Jurisdictional test. — In order to satisfy the require- 
ments.of this section, and invest the courts of New Mexico 
with jurisdiction, the act complained of must meet a three- 
prong test: (1) defendant must do one of the acts enumer- 
ated in Subsection A; (2) plaintiff's cause of action must 
arise from the specified act; and (3) defendant must have 


“minimum contacts sufficient to satisfy due process. Visar- 


raga v. Gates Rubber Co., 1986-NMCA-021, 104 N.M. 148, 
717 P.2d 596, cert. quashed sub nom. Vissarraga v. Little- 
john's Equip. Co., Inc., 104 N.M. 137, 717 P,2d 590 (1986); 
Sanchez v. Church oF Scientology, 1993-NMSC- 034, 115 
N.M. 660, 857 P.2d 771. 

Section establishes two requirements for the assertion 
of jurisdiction over a nonresident not within the state, 
First, the defendant must have done one of the acts enu- 
merated in the section; and second, the plaintiff's cause 
of action must arise from defendant's doing the act. Win- 
ward v. Holly Creek Mills, Inc., 1972-NMSC-009, 83 N.M. 
469, 493 P.2d 954; Benally v. Hundred Arrows Press, Inc., 
614 F. Supp. 969 (D.N.M. 1985), rev'd on other grounds sub 
nom. Benally v. Amon Carter Museum of W. Art, 858 F.2d 
618 (10th Cir. 1988). 

In personam jurisdiction in New Mexico over nonresi- 
dent defendants has three elements: the court must first 
determine whether the defendant has committed one of 
the acts enumerated in this section as a basis for exercis- 
ing extra-territorial jurisdiction. If the court so finds, it 
must then determine whether the cause of action arises 
from the acts enumerated. The court must then analyze 
whether the defendant has had "minimum contacts" with 
the state of New Mexico sufficient. to satisfy the require- 
ments of the due process clause of the United States con- 
stitution. Beh v. Ostergard, 657 F. Supp. 173 (D.N.M. 1987). 

Specific’ jurisdiction based on stream of com- 
merce theory, — A manufacturer of an allegedly defec- 
tive component part. that has placed the component part 
into a distribution channel with the expectation that it 
will be sold in the national market cannot be insulated 
from liability simply because the manufacturer does not 
specifically target or know that its products are being 
marketed in New Mexico. Sproul v, Rob & Charlie’ s Inc., 


' 2013-NMCA-072. 


of the separation of powers provision of the constitution.’ 


Gray v, Armijo, 1962-NMSC-082, 70 N.M. 245, 372 P.2d 
821; see also Clews v, Stiles, 303 F 2d 290 (10th Gir, 1960). 


Retroactive application. — In adopting this section, — 
the New Mexico legislature adopted the construction of - 


the Illinois courts that the section has retroactive effect. 
Clews v. Stiles, 303 F.2d 290 (10th Cir, 1960). 

Section is procedural in nature, and retrospective ap- 
plication does not affect substantial rights in violation ‘of 


the constitution. Gray v. Armijo, 1962-NMSC-082, 70 N.M. ; 


245, 372 P.2d 821. 

Construction of section. — This section is a statute 
in derogation of the common law and must be strictly 
construed. Worland v. Worland, 1976-NMSC-027, 89 N.M. 
291, 551 P.2d 981. 

Because this section was adopted from the Lllinois 
statutes, it is presumed that the New Mexico legisla- 
ture also adopted the. prior construction of the statute 
by the highest courts. of Illinois, and while this presump- 
tion is not conclusive, it is persuasive. Melfi v. Goodman, 
1962-NMSC-020, 69 N.M. 488, 368 P.2d 582. 
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Where plaintiff was thrown off a:bicycle: because the 
front wheel, which had a quick-release mechanism that 
was manufactured by appellee, separated from the bicy- 
cle's front fork assembly; appellee had its principal place 


_of business in China and Taiwan and its*manufacturing 


facilities were located.in China; appellee sold its products 
internationally to bicycle manufacturers, had no distribu- 
tors or clients in New Mexico, and did not know where the 
bicycles that incorporated its quick-release mechanism 
were sold; appellee had a full-time. marketing and sales 
employee in California who sold appellee's products and 
provided customer services and support to appellee's cli- 
ents in the United States; appellee did business with six 
bicycle manufacturers in the United States, including the 
third-party defendant who was a nation-wide distribu- 
tor of bicycle parts located in Florida and who served the 
New Mexico market; plaintiff purchased,the bicycle from 
defendant who was a retailer located in New Mexico, ap- 
pellee had sufficient minimum contacts with New Mexico 
through appellee's distribution system to subject it to per- 
sonal jurisdiction in New Mexico, Sproul v. Rob & Char- 
lie's Inc., 2018-NMCA-072. 

Burden of proof of jurisdictional allegations. — 
Generally, where jurisdiction is based on process served 
under this section, the plaintiff has the burden to prove 
the jurisdictional allegations at the hearing on defendant's 
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motion to dismiss, but where defendant challenges all but 
one ground of alleged jurisdiction, the trial court did not 
err in failing to put the plaintiff to its jurisdictional proof 
in advance of trial. Plumbers Specialty Supply Co. v. Enter. 
Prod. Co., 1981-NMCA-083, 96 N.M. 517; 632 P.2d 752. 

Burden of proof. — The least quantity of:contacts pos- 
sible in a given case upholds the maintenance of an action 
in the state forum. When such contacts are established, the 
burden shifts to the nonresident defendant to present facts 
that will convince the forum court that it would offend tra- 
ditional notions of fair play and substantial justice. Moore 
v. Graves, 1982-NMCA-170, 99 N.M. 129, 654 P.2d 582. 

A plaintiff must show that a defendant did an act 
included in the long-arm statute. Sublett v. Wallin, 
2004-NMCA-089, 186 N.M. 102, 94 P.3d 845. 

In order to determine personal jurisdiction based 
on a website, an approach that, at a minimum, requires 
a degree of interactivity on the site is adopted. Swblett v. 
Wallin, 2004-NMCA-089, 136 N.M. 102, 94 P.3d 845. 

Physical presence of defendant within state not 
required. — Personal jurisdiction over a nonresident 
does not depend upon the physical presence of the defen- 
dant within the state. Moore v, Graves, 1982-NMCA-170, 
99 N.M. 129, 654 P.2d 582. 

Case by case determinations. — In order to subject a 
defendant to a judgment in personam, if he not be present 
within the territory of the forum, he must have certain min- 
imum contacts with it such that the maintenance of the suit 
does not offend "traditional notions of fair play and substan- 
tial justice," and what determines whether the defendant 
has sufficient contact to satisfy this test must be decided 
case by case. Hunter-Hayes Elevator Co. v. Petroleum Club 
Inn Co., 1966-NMSC-218, 77 N.M. 92, 419 P.2d 465. 

Mere mailings not enough contact. — Ordinarily, 
use of the mails, telephone, or other international commu- 
nications simply does not qualify as purposeful activity 
invoking the benefits and protection of the forum state. 
Sanchez v. Church of Scientology, 1998-NMSC-034, 115 
N.M. 660, 857 P.2d 771. 

Nonresident guarantying note insufficient for in 
personam jurisdiction. — Signing of a guaranty bya 
nonresident of a debt owed to a New Mexico creditor does 
not in and of itself constitute a sufficient contact upon 
which to base in personam jurisdiction over a nonresident. 
Rather, the circumstances surrounding the signing of such 
obligations must be closely examined in each case to de- 
termine whether the quality and nature of defendant's 
contacts with New Mexico justify the assertion of personal 
jurisdiction over him in an action on the obligation. FDIC v. 
Hiatt, 1994-NMSC-044, 117 N.M. 461, 872 P.2d 879. 

No personal jurisdiction over defendants who send 
bills to residents. — New Mexico lacks personal jurisdic- 
tion over out-of-state defendants who send statements for 
payment of medical services rendered, which statements 
are received by plaintiffs in New Mexico. Tarango v. Pas- 
trana, 1980-NMCA-110, 94 N.M. 727, 616 P.2d 440, 

No personal jurisdiction over doctors where 
plaintiff claims out-of-state treatment. — New Mex- 
ico lacks personal jurisdiction over defendant doctors 
who have never conducted activities within New Mexico, 
where the basis of plaintiff's claim is her unilateral activ- 
ity (medical treatment) in defendants’ state of residence. 
Tarango v. Pastrana, 1980-NMCA-110, 94 N.M. 727, 616 
P.2d 440. 

Mailing of collection letters sufficient for juris- 
diction. — District court properly exercised personal 
jurisdiction over California debt collection agency which 
sent one or more collection letters to a New Mexico resi- 
dent when the cause of action was based upon that con- 
tact. Russey v. Rankin, 837 F. Supp. 1103 (D.N.M. 1993). 

Assertion of lien insufficient. — Giving notice by 
mail and assertion of an attorney's charging lien by a 
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nonresident attorney upon the proceeds of a settlement 
obtained by a New Mexico lawyer did not subject the non- 
resident to personal jurisdiction of a New Mexico court 
under the long-arm statute. Robinson-Vargo v, Funyak, 
1997-NMCA-095, 123 N.M. 822, 945 P.2d 1040. 

Allegations of conspiracy not sufficient. — Mere 
allegations of conspiracy, without some sort of prima fa- 
cie factual showing of a conspiracy, cannot be the basis of 
personal jurisdiction of co-conspirators outside the terri- 
torial limits of the court. Sanchez v. Church of Scientology, 
1993-NMSC-034, 115 N.M. 660, 857 P.2d 771. 

No jurisdiction based on actions subsequent to 
claim. — As a general rule, the existence of personal-ju- 
risdiction may not be established by events which have 
occurred after the acts which gave rise to the plaintiff's 
claims. Doe v. Roman Catholic Diocese of Boise, Inc., 
1996-NMCA-057, 121 N.M. 738, 918 P.2d 17, cert. denied, 
121 N.M. 693, 917 P.2d 962. 

Facts showed sufficient minimum contacts con- 
ferring in personam jurisdiction. Barker v, Barker, 
1980-NMSC-024, 94 N.M. 162, 608 P.2d 138. 

Personal jurisdiction to award attorney's fees, 
costs and travel costs cannot be based on this sec- 
tion. Worland v. Worland, 1976-NMSC-027, 89 N.M. 291, 
551 P.2d 981. 

Question whether claims arise from ‘activities 
subjecting defendant to jurisdiction of state must 
be decided on case-by-case basis. Winward v. Holly 
Creek Mills, Inc., 1972-NMSC-009, 83'N.M. 469, 493 P.2d 
954, 

Cause of action held to arise from acts subjecting 
defendant to jurisdiction of state. — Where cause of 
action is based on sale of a majority stock ownership in 
a New Mexico corporation, in violation of an agreement 
made in New Mexico with a citizen of New Mexico, this 
would satisfy the requirements of this section. Pope v. 
Iydick Roofing Co., 1970-NMSC-090, 81 N.M. 661, 472 
P.2d 375. 

Manner of service of process, — Although substi- 
tuted service is not explicitly provided for in this section, 
the legislature's purpose in adopting the statute was to 
permit service of process on out-of-state persons in the 
same manner as process may be served upon residents 
of the state. The procedure for service of process in New 
Mexico, outlined in the rules of civil procedure, applies to 
actions which are brought under this section. Vann Tool 
Co. v. Grace, 1977-NMSC-054, 90 N.M. 544, 566 P.2d 93. 

Substituted service was insufficient to grant jurisdiction 
where defendants testified that they no longer lived at 
the residence where service was posted, and where there 
was no return of service indicating that the questioned 
address was defendants' "usual place of abode" to rebut 
that testimony. Vann Tool Co. v. Grace, 1977-NMSC-054, 
90 N.M. 544, 566 P.2d 93. 

Service of process on New Mexico driver by serving a 
copy of the summons, complaint and court order upon the 
driver by an Arizona sheriff was valid under this section. 
Crawford v. Refiners Coop. Ass'n, 1962-NMSC-181, 71 
N.M. 1,375 P.2d 212. 

Preemption by federal law. — District court jurisdic- 
tion in ex-wife's case seeking declaration of her interest 
in husband's military retirement pay could not be predi- 
cated on this section since it was preempted by federal 
law. Sparks v. Caldwell, 1986-NMSC-0538, 104 N.M. 475, 
723 P.2d 244. 


II. TRANSACTIONS OF BUSINESS, 
A. IN GENERAL, 


Passive website. — A passive website, which merely 
provides information and offers no opportunity for inter- 
action, will ordinarily not be enough to support personal 
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jurisdiction. Swblett v. Wallin, 2004-NMCA-089, 136 N.M, 
102, 94 P.3d,845. 

Long-arm jurisdiction more than Rabriaal "trans- 
action" or "commission", — The question of personal ju- 
risdiction over out-of-state residents involves more than 
a technical "transaction of any business" or the technical 
"commission of a tortious act" within New Mexico: the 
meaning of those terms, in this section, is to be equated 
with the minimum contacts sufficient to satisfy due pro- 
cess, Tarango v. Pastrana, 1980-NMCA-110, 94 N.M. 727, 
616 P.2d 440. 

"Transaction of business" requires certain mini- 
mal contracts by the defendant or his agent within 
the forum, Hunter-Hayes Elevator Co. v. Petroleum Club 
Inn Co., 1966-NMSC-218, 77 N.M. 92, 419 P.2d 465. 

To subject a defendant to.in personam jurisdiction if he 

is not within the state, there must be certain "minimum 
contacts" with the state, so that the maintenance of the 
suit does not. offend traditional notions of fair play and 
substantial justice. Winward v. Holly Creek Mills, Inc., 
1972-NMSC-009, 83.N.M, 469, 493 P.2d 954. 
« Test to meet federal due process in order to subject a de- 
fendant to a judgment in personam when he is not present 
in the; forum is that defendant must have certain’ mini- 
mum contacts with forum such that the maintenance of 
the suit does not offend "traditional notions of fair play 
and substantial justice." McIntosh v. Navaro Seed Co., 
1970-NMSC-040, 81 N.M. 302, 466 P.2d 868. 

This section relates to the "minimum contacts" with 
New Mexico which are required to constitute the transac- 
tion of business within this state, and it.is the transaction 
of such business within the state which makes the exer- 
cise of in personam jurisdiction under this section consis- 
tent with "traditional notions of fair play and substantial 
justice" and secures unto the defendant his constitu- 
tional right to due process. Te/ephonic, Inc. v.. Rosenblum, 
1975-NMSG-067, 88 N.M. 532, 543 P.2d 825, 

Insofar as the acquisition of long-arm jurisdiction un- 
der this section is concerned, the "transaction of business" 
is equated with the due process standard of "minimum 
contacts" sufficient to satisfy the "traditional conception 
of fair play and substantial justice" announced in Inter- 
national Shoe Co. v. Washington, 326 U.S. 310, 66 S. Ct. 
154, 90 L. Ed, 95 (1945). Telephonic, Inc. v, Rosenblum, 
1975-NMSC-067, 88.N.M..532, 543 P.2d 825, 

Doing or transacting business is doing a series 
of similar acts for the purpose of thereby realizing pe- 
cuniary benefit, or otherwise accomplishing an object, or 
doing a single act for such purpose with the intention of 
thereby initiating a series of such acts, Telephonic, Inc. 
v, Rosenblum, 1975-NMSC-067, 88 N.M. 532, 543 P.2d 
825; Plumbers Specialty Supply Co. v. Enter. Prod. Co., 
1981-NMCA-083, 96 N.M. 517, 632 P.2d.752, 

Single act as minimum contact, — This section re- 
fers to."any transaction of business" and a single trans- 
action negotiated, or to be performed, within the forum 
can be sufficient contact. McIntosh v, Navaro Seed Co,, 
1970-NMSC-040, 81 N.M. 302, 466 P.2d 868. 

Whether or not party did transact business 
within the contemplation of this section must be 
determined by the facts:in each case. Telephonic, Inc. v. 
Rosenblum, 1975-NMSC-067, 88 N.M. 532, 543 P.2d 825. 

Factors determining "transaction of any _ busi- 
ness". — Various factors are relevant in determining 
whether a nonresident defendant transacted any business 
within the state, including, the voluntariness of the de- 
fendant's contact with the state, the nature’ of the trans- 
action, the applicability of New Mexico law, the contem- 
plation of the parties, and the location of likely witnesses. 
Kathrein v. Parkview Meadows, Inc., 1984-NMSC-117, 102 
N.M. 75, 691,P.2d 462. 

Neither defendant's placement of an advertisement in 
a nationally distributed trade magazine nor its delivery 
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of allegedly counterfeit jewelry to plaintiffs New Mexico 
office was sufficient to establish personal jurisdiction, as 
these acts did. not indicate that defendant had purpose- 
fully availed itself of the benefits and protections of New 
Mexico law. Sunwest Silver, Inc. v, Int'l Connection, Inc., 4 
F, Supp. 2d 1284 (D.N.M. 1998). 

Franchising agreement ineufficientinse While en- 
tering into a franchise agreement with a New Mexico resi- 
dent requiring payment of royalties outside the state may 
be the "transaction of any business" contemplated by this 
section, that fact alone is insufficient to establish personal 
jurisdiction; claims must arise from that transaction of 
business. Campos Enters., Inc. v. Edwin K. Williams '& Co., 
1998-NMCA-131, 125 N.M. 691, 964 P.2d 855, cert. denied, 
126 N.M. 107, 967 P.2d 447. 

-Presence of subsidiary not enough for inetadte- 
tion over foreign corporation. — A foreign corporation 
is not subject to the jurisdiction of a forum state merely 
because its subsidiary is present or doing business there, 
where subsidiary was separately controlled and could not 
be considered the alter ego or agent of the foreign corpo- 
ration, Allen v. Toshiba Corp., 599 F..Supp. 381 (D.N.M. 
1984), ' 

The defendant properly and adequately challenged 
the prima facie jurisdictional. allegations by submitting 
an affidavit that established the separateness of the cor- 
porate entities between the church and the New Mexico 
subsidiary, the lack of an employee or agency relationship 
between the church and the subsidiary, and the denial 
of a conspiracy. Therefore, the plaintiffs had the burden 
of proving the jurisdictional allegations, and the record 
does not reveal proof of the jurisdictional allegations con-, 
tained in the complaint. Sanchez v. Church of Scientology, 
1993-NMSC-034, 115 N.M; 660, 857 P.2d-771. 

The mere existence of a parent-subsidiary corporate, 
relationship is generally not sufficient to warrant ju- 
risdiction over the foreign parent. However, acts of the 
subsidiaries may be used to predicate jurisdiction in two 
situations: first, if the parent's control of the subsidiary 
goes beyond that normally exercised by a majority share- 
holder, and is so complete as to render the subsidiary an 
instrumentality of the parent, the subsidiary may be the 
alter ego of the parent and thus a court may pierce the 
corporate veil; or second, if the subsidiary does an. act at 
the direction of the parent, or in the course of the parent's 
business, a court may characterize the subsidiary as an, 
agent of the parent and thereby hold the parent answer- 
able as a principal. Jemez Agency, Inc. v. CIGNA Corp,, 866 
F. Supp. 1340 (D.N.M., 1994). 

Successor liability. — The plaintiffs have not shown 
sufficient minimum contacts to satisfy the defendant par- 
ent corporation's right to due process. Not only was the 
successor subsidiary dissolved prior to the cause of action 
arising, but also the predecessor-company in effect was 
sold, in conjunction with the dissolution, to another com- 
pany. Thus, since the defendant corporation had:no reason 
to anticipate defending a lawsuit more than three years 
later in New Mexico and had no significant, opportunity 
either to improve the product.or benefit from past. sales, 
the policies behind successor liability are outweighed by 
the corporate law policies against imposition of liability. 
Smith v. Halliburton Co,, 1994-NMCA-055, 118 N.M..179, 
879 P.2d 1198. 

Out-of-state advertiser establishes "minimum 
contact". — A nonresident defendant who solicits: busi- 
ness for his benefit by advertising in a trade magazine in, 
the forum state as a result of whichyhe sells his merchan- 
dise to be used in the forum state establishes a "minimum 
contact." Moore v. Graves, 1982-NMCA-170, 99 N.M, 129, 
654 P.2d 582. 

Place of execution of contract factor in making 
determination. — The place of execution of the contract, 
although a circumstance to be considered in determining 
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whether-or not’ a.persom is transacting business in this 
state within the contemplation of this section, is not a con- 
trolling, an-essential or even a highly significant fact in 
making this determination. Telephonic, Inc. v. Rosenblum; 
1975-NMSC-067,:88 N.M. 532, 543: P.2d 825, . 

Solicitation of orders factor in making determina- 
tion. — The statutory language of 53-17-1: NMSA 1978, 
dealing with the solicitation of orders as not constituting 
transaction of business within New Mexico, is for "pur- 
poses of the Business Corporation Act," and not for:test= 
ing jurisdiction under this section. Winward v. Holly Creek 
Mills, Inc., 1972-NMSC-009, 83 N.M. 469,.493 P.2d:954) 

Cause of action held to arise from‘acts:subjecting 
defendant to jurisdiction of state, — Any dispute aris- 
ing out of payment to the agent for services in represent~- 
ing the defendant's business transactions in New Mexico 
would be within the wake of defendant's! commercial ac- 
tivity. Plaintiff's claim, therefore, was one,arising from-the 
transaction of business within New Mexico, Winward.v. 
Holly Creek Mills, Inc., 1972-NMSC- 009, 83.N.M. 469) 493 
P.2d 954. 


_ B, PARENT CORPORATION AND SUBSIDIARY 
RELATIONSHIP. 


Alter ego issues. — New Mexico's test for alter ego 
is a matter of substantive corporate law.'Where the par- 
ent corporation did not simply own its subsidiary; but it 
completely controlled it to the point where the’ subsidiary 
existed as little more than an instrument to serve the par- 
ent corporation's real estate interests, there are sufficient 
minimum contacts. The true test for any assertion of per- 
sonal jurisdiction is minimum contacts. New Mexico case 
law does not set a higher standard when the out-of-state 
defendant is a corporation. Alto Eldorado P'ship v. Aine? 
Corp:, 2005-NMCA-131,'138 N.M. 607, 124 P.3d'585. 


C. ACTS CONSTITUTING TRANSACTION 
OF BUSINESS. 


Acts held to constitute transaction of business. 
— Where the defendant, which was a foreign corporation 
that had never qualified to do business in New Mexico, as- 
sumed the operation of an oil and gas well in New Mexico, 
employed personnel in New Mexico for the purpose of op- 
erating an oil and gas lease, held itself out as the opera- 
tor of the oil and gas well, failed to pay net proceeds to 
other parties to the oil and gas lease, ignored the demands 
of the other parties for an accounting, and failed to mar- 
ket production and protect against drainage with respect 
to the oil and gas well, the defendant had the minimum 
contacts with New Mexico to confer jurisdiction over the 
defendant. Capco Acquisub, Inc. v. Greka Energy Corp., 
2008-NMCA-153, 145. N.M. 328, 198 P.3d 354, cert. denied, 
2008-NMCERT-010, 145 N.M. 524, 201 P.3d 855, 

Acts held to constitute transaction of business. 
— Where defendant agreed in New Mexico to sell a judg- 
ment against a New Mexico corporation, received the 
initial payment in state and was assigned a mortgage 
to secure the deferred payments, he transacted business 
within the meaning of this section. Melfi v. Goodman, 
1962-NMSC-020, 69 N.M. 488, 368 P.2d 582. 

Where nonresident defendants transacted business in 
New Mexico by executing promissory notes secured by a 
mortgage deed executed in Oklahoma, which created a 
lien upon land located in New Mexico, the proceeds from 
which notes were to be used for the construction of a 
building in New Mexico, and defendants were physically 
present in New Mexico from time to time in negotiating 
these notes, the defendants were subject to the jurisdic- 
tion of New Mexico courts, although served with process 
outside the state of New Mexico, in accordance with this 
section as the facts were sufficient contacts with New 
Mexico to constitute the transaction of business therein. 
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Hunter-Hayes Elevator Co. v. Petroleum Club Inn Co., 
1966-NMSC-218, 77 N.M. 92, 419 P.2d 465. 

The regular distribution plan of nonresident magazine 
publisher with the. commercial benefit to the nonresi- 
dent defendant which he derived from the sale of maga- 
zines was’ sufficient: contact to satisfy the requirements 
of due process and subject the defendants. to the juris- 
diction of New Mexico courts..Blount v. TD Pub. Corp., 
1966-NMSC-262, 77 N.M. 384, 423 P.2d 421. 

‘Where Texas corporation's agent contacted plaintiff by 
telephone about buying grain and then came into New 
Mexico and took grain samples and returned them to 
Texas for testing, sent a truck into New Mexico for a load 
of the grain, and the agent who had negotiated the deal for 
the Texas corporation operated one of the trucks in return- 
ing the grain from New Mexico to the corporation's place 


. of business.in Texas, Texas corporation was subject to per- 
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sonal jurisdiction of New Mexico courts. McIntosh v. Na- 
varo Seed Co., 1970-NMSC-040, 81 N.M. 302, 466 P.2d 868, 

The actions of defendant in having plaintiff solicit or- 
ders, make delivery to purchasers, advertise its products 
through plaintiff and pay plaintiff wages and commis- 
sions within the state of New Mexico constituted the 
transaction of business within the meaning of this section, 
Winward v, Holly Creek. Mills, Inc., 1972-NMSC-009, 83 
N.M. 469, 493 P.2d 954. 

Where evidence shows that California corporate manu- 
facturer solicited a New Mexico corporate’ dealer's. busi- 
ness and carried on an ongoing business relationship with 
that dealer by supplying goods bearing dealer's private 
label. on a regular basis, the "doing business" ground. for 
jurisdiction of New Mexico courts over the manufacturer 
is met. Plumbers Specialty Supply Co. v. Enter. Prod, Co,, 
1981-NMCA-083, 96 N.M. 517, 6382 P.2d 752. 

A nonresident alcoholism treatment center's general so- 
licitation of referrals and advertising in phone directory in 
New Mexico and its invitation to New: Mexican plaintiff to 
attend center's "Family Week" where plaintiffs husband 
was attending treatment program as a result of an earlier 
solicitation in New Mexico were sufficient to constitute 
"transaction of any business" for New Mexican courts. to 
exercise jurisdiction over defendant in personal injury ac- 
tion against defendant resulting from plaintiff's visit to 
defendant's facilities. Kathrein v. Parkview Meadows, Inc., 
1984-NMSC-117, 102 N.M. 75, 691.P.2d 462. 

Texas museum's activities in New Mexico ~soliciting the 
devise of a‘ photography collection, negotiating the terms 
of the collection's maintenance and exhibition, traveling 
to New Mexico to take possession of the collection, and 
invoking the benefits of New Mexico's laws of testamen- 
tary disposition manifested a-purposeful intent to conduct 
business in New Mexico, Benally v. Amon Carter Museum 
of W. Art, 858 F.2d 618 (10th Cir, 1988). 

Insureds' purchase of an insurance policy in New Mexico 
constituted a transaction of business in New Mexico, for 
purposes of a declaratory judgment action to determine 
uninsured motorist coverage. State Farm Mut. Ins, Co, v. 
Conyers, 1989-NMSC-071, 109 N.M, 243, 784 P.2d 986. 

Hospital transacted business in New Mexico when it 
placed advertisements in several,New Mexico telephone 
directories, produced television commercials that could be, 
and were, viewed by New Mexico customers, and previ- 
ously performed health care services for other New Mexico 
customers. Cronin v. Sierra Med. Ctr.; 2000-NMCA-082, 
129.N.M..521, 10 P.3d 845, cert. denied, 129 N.M. 519, 10 
P.3d 848, cert. denied, 532 U.S. 921, 1218S. Ct. 1857, 149 L, 
Ed. 2d 287 (2001). 


D. ACTS NOT CONSTITUTING TRANSACTION 
OF BUSINESS. 


Minimum contacts. — An ad in a New Mexico news- 
paper, which solicits applicants for nursing jobs in a 
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hospital in Lubbock, Texas, stating that the defendant of- 
fers "comprehensive health care services to our patients 
in West Texas and Eastern New Mexico, does not consti- 
tute the type of "purposeful availment" of the benefits 
and protections of New Mexico's law that would satisfy 
the minimum contacts required by due process. Pelton v. 
Methodist Hosp., 989 F. Supp. 1392 (D.N.M. 1997). 

Mortgage and note. — Where defendant, a Texas cor- 
poration, acquired a promissory note that was secured by 
alien on New Mexico property and mortgages on property 
in Arizona, California and New York, defendant acquired 
the note in Missouri and did not participate in the negoti- 
ation for or execution of the note in New Mexico, the New 
Mexico long-arm statute did not confer personal juris- 
diction over defendant in the plaintiffs action to contest 
whether defendant could foreclose on the New York mort- 
gage. The court found that defendant did not purposefully 
decide to participate in the economy of New Mexico and to 
avail itself of the benefits of New Mexico law in acquiring 
and foreclosing on the New York mortgage. Defendant did 
not establish minimum contacts with New Mexico such 
that it could reasonably anticipate being hauled.into New 
Mexico court, andthe court could not exercise ‘personal 
jurisdiction over defendant on the basis of the New York 
mortgage. Rogers v. 5-Star Mgmt., Inc., 946 F. Supp: 907 
(D.N.M. 1996). 

Lien, — Where defendant has not attempted to fore- 
close a New Mexico lien, nor has it attempted to partici- 
pate in the management of the New Mexico real property, 
or ever met with plaintiffs in New Mexico regarding the 
New Mexico lien, there is no close relationship between 
the claimed transaction of business in New Mexico and 
the cause of action, Rogers v. 5-Star Mgmt., Inc., 946 F. 
Supp. 907 (D.N.M. 1996). 

No continuous and systematic contacts. — A Texas 
hospital did not have the requisite minimum contacts 
with New Mexico to satisfy due process where the Texas 
hospital generated seven percent of its income from treat- 
ment of New Mexico patients; the Texas hospital and a 
New Mexico hospital entered into an agreement related to 
the transfer of patients between the hospitals; the Texas 
hospital maintained a website that was accessible in New 
Mexico; the Texas hospital was registered as a Medicaid 
provider in New Mexico; the Texas hospital was an accred- 
ited regional trauma center for a part of New Mexico; and 
the Texas hospital was located in the border region with 
a part of New Mexico. Zavala v, El Paso Cnty. Hosp. Dist., 
2007-NMCA-149, 143 N.M. 36, 172 P.3d 173. 

Contacts insufficient to support general per- 
sonal jurisdiction. — In a medical malpractice action, 
where Texas surgeon performed surgeries on plaintiffs, 
New Mexico residents, in Texas and in a Texas hospital, 
evidence that the surgeon maintained a passive website 
that did not ‘specifically target New Mexicans, possessed 
an inactive medical license, owned real property in New 
Mexico, and authored a book that was available in New 
Mexico, was insufficient to demonstrate that the nonresi- 
dent surgeon had continuous and systematic contact with 
New Mexico to support general personal jurisdiction. Gal- 
legos v. Frezza, 2015-NMCA-101. 

Evidence insufficient to determine whether per- 
sonal jurisdiction exists. — Where defendant, a Texas 
surgeon, treated New Mexico residents referred to him by 
Presbyterian Healthcare (Presbyterian), a New Mexico 
corporation, for bariatric procedures under an agreement 
between Presbyterian and a Texas organization estab- 
lished by defendant's employer to handle managed care 
contracting, the district court erred in finding that the 
fact that defendant was not a party to the agreement was 
dispositive of whether defendant had a relationship with 
Presbyterian sufficient for the state to assert personal ju- 
risdiction over him, when it was unclear to what extent 
defendant benefited from the agreement, whether the 
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agreement required defendant to accept Presbyterian pa- 
tients, to what extent defendant himself sought to become 
credentialed with Presbyterian, and whether and how 
defendant became the sole provider of bariatric surgery 
services to Presbyterian members. Remand to the district 
court was necessary to determine the parameters ofthe 
relationship between defendant and Presbyterian and 
whether: such agreement or arrangement was a contact 
sufficient for general jurisdiction and whether there was a 
relationship sufficient for specific jurisdiction. wie ee v. 
Frezza, 2015-NMCA-101. 

National advertising. — Where PatGidaiee was a New 
York corporation that owned and operated a hotel in Texas 
pursuant to a franchise agreement with a franchisor 
which owned the hotel brand; plaintiff, who was a guest 
at defendant's hotel in Texas, was injured while using 
equipment in the hotel's exercise facility; plaintiff sued 
defendant in New Mexico for personal injuries; defendant 
had no facilities, hotels, offices, employees or agent in New 
Mexico and did not conduct any business in New Mexico; 
plaintiff claimed that defendant had sufficient contacts 
with New Mexico to establish jurisdiction because defen- 
dant's franchisor engaged in advertising and marketing 
activities of the franchisor's brand in New Mexico through 
national television and radio, the out-of state franchisor's 
national advertising did not provide a basis to establish 
personal jurisdiction in New Mexico over defendant. Trei 
v. AMTX Hotel Corp., 2014-NMCA-104, 

No contacts in New Mexico. — Where the state 
sued defendant to force defendant to contribute money 
to the tobacco escrow fund; defendant manufactured to- 
bacco products, was incorporated in and had its principal 
place of business in Canada, operated exclusively on the 
Six Nation Indian Reserve in Canada, was not registered 
to do business in New Mexico, did not have an agent for 
service of process in New Mexico, and did not directly en- 
gage in business activity in New Mexico; in 2005,-a retail 
tobacco store in New Mexico sold 19,540 cigarettes that 
were manufactured by defendant; the retail store pur- 
chased the cigarettes from a wholesale distributor located 
in Nevada; defendant did not have any contact or con- 
tractual arrangement with either the retail store or the 
wholesale distributor regarding sales of the cigarettes in 
New Mexico; and the state mailed a copy of the summons 
and complaint to defendant by certified mail, the district 
court lacked personal jurisdiction. State ex rel. Att'y Gen. 
v. Grand River Enters. Six Nations, Lid. , 2014-NMCA-073. 

Acts held not to constitute transaction of busi- 
ness. — Where the decedent died in a car accident in . 
Utah; plaintiffs contacted an Ohio shipping company to 
prepare the decedent's body for shipping to New Mexico; 
the shipping company contacted a Utah funeral home to 
prepare the decedent's body in Utah for shipping by the 
shipping company; the Utah funeral home prepared the 
decedent's body for shipment and billed the shipping com- 
pany for its services; the Utah funeral home was a Utah 
limited liability company, licensed only in Utah and did 
not advertise its services in New Mexico or solicit busi- 
ness in New Mexico; an employee of the Utah funeral 
home had a telephone conversation with one of dece- 
dent's relatives who initiated the telephone call in Utah; 
after the decedent's body was delivered to New Mexico, 
an employee of the New Mexico funeral home delivered 
a bag to plaintiffs containing the decedent's personal ef- 
fect; the bag contained the decedent's brain; and plaintiff's 
sued the, Utah funeral home for tortious conduct in han- 
dling the decedent's body, the Utah funeral home did not 
have sufficient contacts with New Mexico to satisfy the 
requirement of due process, M.R. v. Serenicare Funeral 
Home, L.L,C., 2018-NMCA-022, 296 P.3d 492, cert. denied, 
2013-NMCERT- 001. 

A resident of California, who allegedly executed an "au- 
thorization to obtain loan" contract with plaintiff, New 
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Mexico mortgage investment broker, and who had _ not 
even been in New Mexico for the past 10 years, did not 
transact business within New Mexico and thereby submit 
himself to the jurisdiction of the New Mexico courts under 
the provisions of this section. Telephonic, Inc. v. Rosen- 
blum, 1975-NMSC-067, 88 N.M. 532, 543 P.2d 825. 

It would be neither fair nor just to subject defendant to 
a judgment in personam on the basis of three payments 
owed on a business account which were mailed into this 
state, as these contacts are not the requisite minimum 
contacts to satisfy due process requirements. Diamond 
A Cattle Co. v. Broadbent, 1973-NMSC-004, 84 N.M. 469, 
505 P.2d 64. 

Where Ohio auto dealer, doing no business in New 
Mexico, sold car to Ohio resident who later moved to New 
Mexico, and dealer assigned the sales contract to a na- 
tional financing company with a New Mexico division, 
insufficient minimum contacts existed for New Mexico to 
exercise personal jurisdiction over Ohio dealer. Swindle v. 
GMAC, 1984-NMCA-019, 101 N.M. 126, 679 P.2d 268, cert. 
denied, 101 N.M. 77, 678 P.2d 705. 

Defendant's contacts in New Mexico were insufficient 
to constitute a transaction of business within the state 
where the only contact made by the defendant, a con- 
struction company incorporated in Nevada and awarded 
a contract to build a large house in Nevada, consisted of 
its mailing of a purchase order to plaintiff in New Mexico 
pursuant to a prearranged agreement between the plain- 
tiff and other parties, Customwood Mfg.; Inc. v. Downey 
Constr, Co., 1984-NMSC-115, 102 N.M. 56, 691 P.2d 57: 

Nonresident parent's support of resident minor chil- 
dren is not transacting business within the meaning of 
the long-arm statute. Fox v. Fox, 1985-NMCA-070, 103 
N.M. 155, 703 P.2d 932. 

Where the research:and development by nonresident 
defendants of radioactive seeds for the treatment of can- 
cer was not in any way connected to the state, the fact that 
some companies within the state received some financial 
assistance from the defendants and that information dis- 
seminated by the defendants fortuitously found its way 
into the state could not form the basis forthe assertion of 
personal jurisdiction over the defendants. Jones v. 3M Co., 
107 F.R.D: 202 (D.N.M. 1984). 

The record failed to establish that a Colorado pe- 
troleum equipment company had sufficient minimum 
contacts with New Mexico to invest the state with in 
personam jurisdiction over it, either on the basis of its 
transaction of business or the commission of'a tortious 
act, where the company was a secondary distributor, had 
not pursued a policy of purposeful business activity in 
the state and its contacts were minimal, did not purpose- 
fully cause an allegedly defective hose to be shipped into 
New Mexico, did not engage in a nationwide sales or dis- 
tribution scheme, maintained no property or agents in 
the state, did not engage in business in New Mexico, and 
solicited no business nor made any direct sales in New 
Mexico. Visarraga v. Gates Rubber Co., 1986-NMCA-021, 
104 N.M. 148, 717 P.2d 596, cert: quashed, swb nom. 
Visarraga v. Littlejohn's Equip. Co.; Inc.,:104 N.M. 137, 
717 P.2d 590. 

A Colorado doctor did not pitphsefally initiate activity 
in this state, thus invoking the benefits and protections of 
New Mexico laws, where he did return plaintiff's telephone 
call concerning plaintiff's daughter to a telephone number 
in New Mexico, but only after a doctor-patient relation- 
ship had been established in Colorado, and after plaintiff 
had left a message and request with the doctor's answer- 
ing service. This single telephone call lacked the purpose- 
fulness of defendant's contact which is demanded by due 
process in order to invest a court in New Mexico with per- 
sonal jurisdiction over the Colorado doctor's clinic. Valley 
Wide Health Servs.; Inc, v. Graham, 1987-NMSC-053, 106 
N.M. 71, 738 P.2d 1316. 
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It would offend fair play and substantial justice to sub- 
ject an out-of-state nonresident defendant to suit in New 
Mexico where the defendant's only contact with New Mex- 
ico was mailing two documents and making a telephone 
call into the state, and where these contacts arose in the 
context of an essentially out-of-state transaction. Salas v. 
Homestake Enters., Inc., 1987-NMSC-094, 106 N.M. 344, 
742 P.2d 1049. 

Connecticut defendant's use of the seit and telephone 
in contacting New Mexico plaintiff, in response to plain- 
tiffs' solicitations of business in Connecticut, and in sub- 
sequently purchasing a computer system from plaintiffs, 
were not sufficient "minimum contacts" to constitute the 
required jurisdictional nexus. Wesley v. H & D Wireless 
Ltd. P'ship, 678 F. Supp. 1540 (D.N.M. 1987). 

California and British banks were not subject to per- 

sonal jurisdiction in an.action involving letters of credit, 
since the banks were not.authorized to transact business 
in the state and did not commit acts in the state in any 
way related to the letters of credit. Martin v. First Inter- 
state Bank, 914 F. Supp.473 (D.N.M.:1995). 
- Acts of defendants in retaining a New Mexico attorney 
to contest plaintiff's appointment as personal representa- 
tive in New Mexico probate action, following defendants’ 
receipt of estate assets, did not constitute a sufficient ba- 
sis to find that defendants transacted business in New 
Mexico. Harrell v. Hayes, 1998-NMCA-122, 125 N.M. 814, 
965 P.2d 933. 

An out-of-state company that arranged, essentially by 
telephone, fax and mail correspondence, to retain software 
program services from a New Mexico corporation did not 
transact business in New Mexico within the meaning of 
this section, Caba Ltd. Liab. Co. v. Mustang Software, Inc., 
1999-NMCA-089, 127 .N.M. 556, 984 P.2d.803. 

Plaintiff failed to carry its burden of establishing that 
a nonresident purposely availed itself of the benefits and 
protections of New Mexico law, because, while the nonresi- 
dent must have recognized selling its products through 
another company's web page and catalog could result 
in nationwide, if not worldwide, sales, up to the date of 
the action it had resulted in no contact with New Mexico 
other than plaintiff's one purchase over an internet web 
site, Origins Natural Res., Inc. v. Kotler, 183 F. Supp. 2d 
1232 (D.N.M. 2001). 

Personal jurisdiction does not exist over Connecticut di- 
ocese that sent priest to New Mexico for pedophilia treat- 
ment as the Connecticut diocese neither transacted busi- 
ness there nor committed a tortious act in New Mexico. 
Tercero v. Roman Catholic Diocese, 2002-NMSC-018, 132 
N.M. 312, 48 P.3d 50. 


III. TORTIOUS ACTS. 


Franchisor must be connected to franchisee's tor- 


establish a relationship, agency or otherwise, between a 
franchisor and franchisee that connects the franchisor to 
the alleged tortious act of franchisee; thus, where franchi- 
see was independent contractor, not agent, there was no 
personal jurisdiction over the franchisor based on the ac- 
tions of the franchisee. Campos Enters., Inc. v. Edwin K. 
Williams & Co., 1998-NMCA-131, 125 N.M. 691, 964 P.2d 
855, cert. denied, 126 N.M. 107, 967 P.2d 447. 

Mere mailings not enough contact. — The defen- 
dant non-resident law firm was not subject to personal 
jurisdiction in New Mexico since the law firm's alleged 
tortious acts were committed through the sending of 
fraudulent letters and the act of deceitful communications 
via telephone with the plaintiffs, who were New Mexico 
residents; the letters and telephone calls were merely 
ancillary to the primary function of providing legal ser- 
vices to the plaintiffs in the pursuit of rights and claims in 
California on behalf of the plaintiffs. DeVenzeio v. Rucker, 
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Clarkson & McCashin, 1996-NMCA-064, 121 N.M. 807, 
918 P.2d 723, cert. denied, 121 N.M. 783, 918 P.2d 369, 
"Tortious conduct." — The acts of defendants in pas- 
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sively receiving distribution of funds or property in Texas, - 
pursuant to the action of decedent's personal represen-~ 


tative in New Mexico, were insufficient to establish the 
commission of a tort in New Mexico. Harrell v. Hayes, 
1998-NMCA-122, 125 N.M. 814, 965 P.2d 933. 

Voluntary. intercourse is not "tortious act" for 
jurisdictional purposes. — Voluntary intercourse. be- 
tween two consenting adults is not a "tortious act," within 
Subsection A(3), so as to give a court jurisdiction over a 
nonresident putative father in a paternity: action. State ex 
rel. Garcia v, Dayton, 1985- NMSC- 015, 102 N.M. 327, 695 
P.2d 477. 

Act outside state causing injury within state. — 
When negligent acts occur outside New Mexico which 
cause injury within New Mexico, a "tortious act" has been 
committed within. this state. Roberts v.. Piper Aircraft 
Corp., 1988-NMCA-110, 100 N.M. 363, 670 P.2d 974). 

Tort completed'in New Mexico. — Where plaintiff 
and defendants formed a joint venture to bid-on a federal 
contract; plaintiff:was a New Mexico corporation and de- 
fendants were foreign corporations; some: of defendants' 
employees were paid their salaries by plaintiff and were 
enrolled in plaintiffs insurance and plans; defendants de- 
cided to. acquire another New Mexico corporation to: re- 
place plaintiff in the business venture; and plaintiff was 
excluded from the federal contract bid and suffered dam- 
ages, the district court had personal jurisdiction over de- 
fendants in plaintiff's action for tortious interference with 
a business opportunity because plaintiff suffered economic 
loss which completed ‘sue tort. Santa Fe Technologies, Inc. 
v. Argus Networks, Inc., 2002-NMCA-030, 131 N.M. 772, 
42, P.3d 1221, cert.\denied, 131 N.M. 737, 42 P.3d 842. 

Situs of tortious act. — Where; although the negli- 
gent.implantation of an intrauterine contraceptive device 
occurred in California; plaintiff developed complications 
in New Mexico, because.a tort is not complete, until the 
injury occurs, the place of injury.determines where the 
tort occurs, and thus; the tortious act was committed: in 
New ‘Mexico, and the patient's negligence and; battery 
causes of action against the’ physician, and the respon- 
deat superior and negligent supervision claims against 
his employer, the board of regents of the University of 
California, arose from the alleged: commission: of a. "tor- 
tious act" in New Mexico; Beh v. Ostergard, 657 F. Supp. 
173 (DiN.M. 1987). 

No jurisdiction for out-of- state injury. — This sec- 
tion could not be used to assert personal jurisdiction over 
the defendant, a Delaware department store corporation 
registered and doing business in New Mexico, since the 
plaintiffs negligence action, for an injury which incurred 
in Georgia, did not arise from the defendant's transaction 
of business in New Mexico, nor from its commission of a 
tortious act within the state. Werner v. Wal-Mart Stores, 
Inc,, 19938-NMCA-112, 116 N.M, 229, 861 P.2d 270, 


IV. DOMESTIC RELATIONS. 


Subsection A(5) is inapplicable in paternity ac- 
tion against nonresident putative father because 
New Mexico does not recognize a common-law marriage. 
State ex rel. Garcia v. Dayton, 1985-NMSC-015,,102 N.M. 
327, 695 P.2d 477. . 

Section gives jurisdiction to grant a divorce, but 
does not mention child custody, nor is child custody 
implied as an incident of divorce. Worland v. Worland, 
1976-NMSC-027, 89 N.M, 291, 551. P.2d 981. _., 

Law reviews. — For comment on Melfi v. Goodman, 
69, N.M. 488, 3868 P.2d 582 (1962), see 3 Nat. Resources J. 
348 (1963). 

For note, "The Entry and Regulation of Foreign Cor- 
porations Under New Mexico Law and Under the Model 
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Business Corporation Act," see 6: Nat. Resources. J. 617 
(1966), 

For comment on Blount:v: TD Publisivings Corp., 4 7 
N.M. 384, 423 P.2d 421 (1966), see 8 ae Resources J. 348 
(1968). 

For survey, "Civil Prubetluitied in New Mexico in 1975, " 
see 6 N.M. L. Rev. 367 (1976). 

For article, "Survey of New Mexico eng, 197 9-80: Civil 
Procedure," see 11 N.M.L. Rev. 53 (1981). . 

For annual survey of New Mexico law relating to civil 
procedure, see 12 N.M.L. Rev. 97 (1982). 

For annual survey of New Mexico law relating to Eval 
procedure, see 13 N.M.L. Rey. 251 (1983). 

For article, "Survey of New Mexico Law, 1982-83: Civil 
Procedure," see 14 N.M.L. Rev. 17 (1984). . 

For annual survey of New Mexico corporate law, see 17 
N.M.L: Rev. 253 (1987). 

For annual survey of civil procedure in New Mexico, see 
18.N.M.L. Rev. 287 (1988). 

For-article, "Statutory “Ada ptiog of Several Liability in 
New Mexico: A Commentary and Quasi-Legislative His- 
tory, see 18 N.M.L. Rev. 483 (1988). 

For note, "Civil Procedure - The New Mexico LongeAnm 
Statute and Due Process: Beh v. Ostergard, and the Re- 
gents of the University of California," see 19 N.M.L. Rev. 
547.1989). 

Am. Jur, 2d, A.L.R. and C.J.S. refqnehopai ~~ 62B 
Am. Jur, 2d Process § 175 et seq. 

Watercraft: validity of service of process on iontunidBat 
owner of watercraft under state "long-arm" statutes, 99 
A.L.R.2d 287. 

Products liability: in personam jurisdiction over nonres- 
ident manufacturer or seller under Sanpete statutes, 
19 A.L.R,3d 18. 

Applicability, to actions not based on products liability, 
of state statutes or rules of court predicating in personam 
jurisdiction over foreign manufacturers or distributors 
upon use of their goods within state, 20 A.L.R.3d 957, 

Contracts: construction.and application of state stat- 
utes or rules of court predicating in personam jurisdiction 
over nonresidents or foreign corporations on making or 
performing a contract within the state, 23 A.L.R.3d 551. 

Construction and application of state statutes or rules 
of court predicating in personam jurisdiction over nonres- 
idents or foreign corporation on the commission of a tort 
within the state, 24 A.L.R.3d 532, 

Nonresidential parent: obtaining jurisdiction over non- 
resident parent in filiation or support proceedings, 76 
A.L.R.3d.708, 

In personam jurisdiction over nonresident director of 
forum corporation under long-arm statutes, 100 A.L.R.3d 
1108, 

In. personam jurisdiction over nonresident based on 
ownership, use, possession, or sale of real property, 4 
A.L.R.4th 955. 

In personam jurisdiction under long-arm statute of non- 
resident banking institution, 9 A.L.R.4th 661, 

In personam or territorial jurisdiction of state court in 
connection with obscenity prosecution of author, actor, 
photographer, publisher, distributor, or other party whose 
acts were performed outside the state, 16 A.L\R.4th 1318. 

In personam, jurisdiction, under long-arm statute, 
over nonresident nbbonnes in legal malpractice ae 28 
A.L.R.4th 1044, 

In personam jusincabien, under long-arm statute, over 
nonresident physician, dentist, or romoaeie in medical mal- 
practice action, 25 A.L.R.4th 706, 

Religious activities as doing or transaction of busi- 
ness under,,"long-arm" statutes or rules of court; 26 
A.L.R.4th 1176. 

Products liability: personal iuriedietiests over nonresi- 
dent manufacturer of component insorporatedi in anobhas 
product, 69 A.L.R.4th 14. ) 
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In personam jurisdiction, in libel and slander action, Effect, on jurisdiction of state court; of 28 USCS § 
over nonresident who mailed allegedly defamatory letter 1446(e), relating to removal of civil case to federal court, 
from outside state, 83 A.L.R.4th 1006. 38 A.L.R. Fed. 824. 

Execution, outside of forum, of guaranty of obligations Service of process by mail in international civil action as 
under contract to be performed within forum state ascon- © permissible under Hague Convention, 112-A.L.R. Fed. 241. 
ferring jurisdiction over nonresident guarantors under Effect of use, or alleged use, of Internet on personal ju- 
"long-arm" statute or rule of forum, 28 A.L.R.5th 664. risdiction in, or venue of, federal court case, 155 A.L.R. 

Validity, construction, and application of "fiduciary Fed. 535, 


shield" doctrine - modern cases, 79 A.L.R.5th 587. 72 C.J.S. Process § 40. 


38-1-17. Service of process. 


_ A. In any action in which the state of New Mexico is named as a party defendant, service of 
process shall be made by serving a copy of the summons and complaint on the governor and on the 
attorney general. 

B. In any action in which a branch, agency, bureau, department, commission or institution of 
the state not specifically authorized by law to be sued is named as a party defendant, service of 
process shall be made by serving a copy of the summons and complaint on the attorney general 
and on the head of the branch, agency, bureau, department, commission or institution. 

C, In any action in which a branch, agency, bureau, department, commission or institution of 
the state specifically authorized by law to be sued is named a party defendant, service of process 
shall be made on the head of the branch, agency, bureau, department, commission or institution 
and on the attorney general. 

D. In any action in which an officer, official or ean plies of the state or one of its peanichass 
agencies, bureaus, departments, commissions or institutions is named a party defendant, service 
of process shall be made on the officer, official or employee and on the attorney general. 

KE. For the purpose of this section: 

(1) the governor shall be considered as the head of the state and the head of the executive 
branch of the state; 

(2) the speaker of the house of representatives or the president pro tempore of the senate 
shall be considered as the head of the legislative branch of the state; and 

(3) the chief justice of the supreme court shall be considered as the head of the judicial 
branch of the state. 

F. Nothing contained in this section shall be construed as waiving any alent or as autho- 
rizing any action against the state not otherwise specifically authorized by law. 

G. In garnishment actions, service of writs of garnishment shall be made on the department of 
finance and administration, on the attorney general and on the head of the branch, agency, bureau, 
department, commission or institution. A copy of the writ of garnishment shall be delivered by 
registered or certified mail to the defendant employee. 

H. Service of process on the governor, attorney general, agency, bureau, department, commis- 
sion or institution or head thereof shall be made either by handing a copy of the summons and 
complaint to the head or to his receptionist. Where an executive secretary is employed he shall be 
considered as the head. 


History: 1953 Comp., § 5-6-22, enacted by Laws notice in compliance with 72-7-1 NMSA 1978 was not 
1969, ch. 62, § 1; 1970, ch. 23, § 1. required to serve the attorney general pursuant to this 
Repeals and reenactments. — Laws 1969, ch. 62, § section and Rule 1-004 NMRA, and the district court 
1, repealed former 5-6-22 1953 Comp., relating to service thus had jurisdiction. EH] Dorado Utils., Inc. v. Galisteo 
of process in certain actions against state, counties, cities, Domestic Water Users Ass'n, 1995-NMCA-059, 120 N.M. 
school districts, state institutions, public agencies, public 165, 899 P.2d 608. 
corporations or officers, deputies, assistants, agents or em- Mailing petition to department head is insuffi- 
ployees thereof, and enacted a new 5-6-22, 1953 Comp. cient under this section and Rule 1-004 NMRA. Tru- 
Cross references. — For the procedure governing ser- jillo v. Goodwin, 2005-NMCA-095, 138 N.M. 48, 116 P.3d 
vice upon the state and political subdivisions, see Rule 1- 839. 
004 NMRA, Law reviews. — For survey, "Torts: Sovereign and 
Governmental Immunity in New. Mexico," see 6 NM. L., 
ANNOTATIONS Rev. 249 (1976). 


Am, Jur. 2d, A.L.R. and C.J.S. references. — 81A 


Service separately provided for by statute. — CJS States § 321. 


In an appeal from an adverse decision in a proceeding 
before the state engineer, a corporation that published 
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38-1- 18. Agent for service of process. 


Any poretan corporation, foreign bank or foreign real estate trust without being aemrnittad to do 
business in this state, may loan money in this state only on real estate mortgages, deeds of trust 
and notes in connection therewith, and take, acquire, hold and enforce the notes, mortgages or 
deeds of trust given to represent or secure money so loaned or for other lawful consideration. All 
such notes, mortgages or deeds of trust taken, acquired or held are enforceable as though the for- 
eign corporation, foreign bank or foreign real estate trust were an individual, including the right 
to acquire the mortgaged property upon foreclosure or under other provisions of the mortgage or 
deed of trust, and to dispose of the same. Any such corporation, bank or trust -except banks and 
institutions whose shares, certificates or deposit accounts are insured by an agency or corporation 
of the United States government shall first file with the secretary of state a statement, signed by 
its president, secretary, treasurer or general manager, that it constitutes the secretary of state 
its agent for the service of process for cases limited to, and arising out of, such financial transac- 
tions, including therein the address of its principal place of business. Upon such service of process, 
the secretary of state shall forthwith forward all documents by registered or certified mail to the 
principal place of business of the corporation, bank or trust. Nothing in this section authorizes any 
such corporation, bank or trust to transact the business of a bank or trust company in this state. 


History: 1953 Comp., § 48-23-1, enacted by Laws 
1967, ch. 87, § 2; 1969, ch. 98, § 1; 1973, ch: 390, °§ 7. 

Cross references. — For substituted service of process 
upon corporations generally, see 38-1-5 NMSA 1978. 

For service of process upon foreign corporations gener- 
ally, see-38-1-6 NMSA 1978. 

For service of process upon unauthorized insurers, see 
38-1-8 NMSA 1978. 

For service of process upon registered agent of foreign 
corporation, see 53-17-11 NMSA 1978. 

For appointment of superintendent of insurance as at- 
torney for service of process upon insurance companies, 
see 59A-5-31 NMSA 1978. 


For service of process in civil actions in district courts ° 


generally, see Rule 1-004 NMRA. 
ANNOTATIONS 


Necessity for compliance with other provisions of 
law by corporations complying with section. — This 


section contains the authority for all foreign corporations, 
which would include foreign insurance corporations, to do 
business of the nature described without being licensed 
under the laws of this state. Foreign insurance corpora- 
tions acting as described therein need not comply with the 
provisions of the insurance laws requiring licensing. 1968 
Op. Att'y Gen. No. 68-43, 

A foreign savings and loan association wishing only to 
make real estate loans as set forth in this section and not 
doing any other business of a savings and loan association 
within this state would have to comply only with the re- 
quirements set forth in this section and would not have to 
comply with the requirements for "transacting business of 
an association" as enumerated in 58-10-101 NMSA 1978. 
1969 Op. Att'y Gen, No. 69-13. 

Am. Jur. 2d, A.L.R. and C.J.S. Poheaceaed — In per- 
sonam jurisdiction under long-arm statute of nonresident 
¢ ia institution, 9 A.L.R.4th 661. 


ARTICLE 2 


Pleadings and Motions 


Sec. 

38-2-1 to 38-2-5. Repealed. 

38-2-6, Name of defendant unknown. 

38-2-7, 38-2-8. Repealed. 

38-2-9, Truth and mitigating circumstances in action for 
libel or slander, 


38-2-1 to 38-2-5. Repealed. 


Repeals, — Laws 1981, ch. 115, § 1, repealed, 38-2-1 
through»38-2-5, NMSA, 1978, relating to. the definition 
of "pleadings," stating evidence, presumptions of law or 


Sec. 

38-2-9.1, Special motion to dismiss unwarranted or spe- 
cious lawsuits; procedures; sanctions; sey- 
erability. 

38-2-9.2. Findings and purpose. 

38-2-10 to 38-2-22, Repealed. 


matters judicially noted in pleadings, depositing money 
in court and parties to written instruments, effective 
March 21, 1981. 


} 


38-2-6. [Name of defendant rece 


When the plaintiff shall be ignorant of the name of the defendant, such defendant may be des- 
ignated in any pleading or proceeding by any name or description, and when his'true name is 
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PLEADINGS AND MOTIONS 


38-2-9 


discovered, the pleading or proceeding may be amended accordingly. The plaintiff in such case 
must state in his complaint that he could not ascertain the true name, and the summons must 


contain the words, "real name unknown", 


History: Laws 1897, ch. 73, § 84; C.L. 1897, § 2685 
(84); Code 1915, § 4166; Cs. 1929, § 105-609; 1941 
Comp,, § 19-406; 1953 Comp., § 21-4-6. 


38-2-7, 38-2-8. Repealed. 


Repeals. — Laws 1981, ch. 115, § 1, repealed 38-2-7 
and 38-2-8 NMSA 1978, relating to the loss or,destruction 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For amendment of pleadings 
generally, see Rule 1-015 NMRA 


of a written instrument and actions for libel or slander, 
PeBROCHY Oty effective March 21, 1981. 


38-2-9. [Truth and mitigating circumstances in action for libel or 


fens slander. |] 


In the actions.mentioned in the last preceding section [repealed], the defendant may, in his an- 
swer, allege both the truth of the matter charged as defamatory and any mitigating circumstances 
admissible in evidence, to reduce the amount of damages, and whether he prove the justification or 
not, jhe may gine ay pag circumstances in evidence: 


History: Laws 1897, ch. 73, § 75; C.L. 1897, § 2685 
(75); Code 1915, § 4155; C. s. 1929, § 105- 531; 1941 
Comp., § 19-409; 1953 Comp... § 21-4-9, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — The phrase “last preceding sec- 
tion" refers to Laws 1897, ch. 73, § 75, which was codified 
as 32-2-8 NMSA, 1978 before its ‘repeal by Laws 1981, ch. 
115, § 1. 

Cross references, — For presentation of defenses and 
objections generally, see Rule 1-012 NMRA. 


ANNOTATIONS 


Absolute-privilege defense applied to statements 
to the press. — In the context of class action or mass= 
tort litigation, when the attorney has an actual or iden- 
tifiable prospective client, as a general rule the absolute- 
privilege defense should apply to communications with 
the press, because ‘additional prospective clients con- 
stitute, a large, diverse class of individuals who will be 
difficult to, identify and educate about the need for and 
availability of legal services. In the context of class ac- 
tion or mass-tort litigation, the most economical and fea- 
sible method of informing potential litigants of prospec- 
tive litigation affecting their interests may be through 
the press, The use of the press as a conduit to communi- 
cate with additional potential class action or mass-tort 
litigants may be reasonably related to the object of the 
completed judicial proceeding. Helena Chem. Co. v. Uribe, 


Where the residents of a community, who were con- 
cerned about environmental and health hazards caused 
by toxic chemicals emanating from plaintiff's plant, in- 
vited attorneys, who were experienced environmental at- 
torneys and who had previously filed a toxic tort action 
against plaintiff for similar environmental and health 
hazards, to discuss community. concerns and possible liti- 
gation against plaintiff; the residents also invited a politi- 
cal blogger to attend the meeting in the capacity of a news 
reporter to inform the public about the resident's envi- 
ronmental and health concerns and that litigations was 
contemplated; and at the meeting, one of the attorneys 
made statements, which the blogger reported on the blog- 
ger's website, about children playing outside the meeting 
and ingesting the toxic chemicals and about plaintiff's 
egregious actions, the statements made by the attorney 
were absolutely privileged because the statements were 
made when a mass-tort lawsuit was seriously.and in good 
faith contemplated, and with the objective of investigat- 


_ ing the merits of potential litigation and identifying for 


2012-NMSC-021, 281 P.3d 237, rev & 2011-NMCA-060, ~ 


149 N.M. 789, 255 P.3d 367. 

Absolute-privilege defense applies to pre-litigation 
statements to the press. — The absolute privilege doc- 
trine applies to pre-litigation statements made by at- 
torneys in the presence ofthe press, 'if (1) the speaker is 
seriously and in good faith contemplating class action or 
mass-tort litigation at the time the statement is made, (2) 
the statement is reasonably related to the proposed litiga- 
tion, (3) the attorney has a client or identifiable prospective 
client at the time the statement is made, and (4) the state- 
ment is made while the attorney is acting in the capacity of 
counsel or prospective counsel. Helena Chem. Co. v. Uribe, 
2012-NMSC-021, 281 P.3d 237, rev'g 2011-NMCA-060, 149 
N.M. 789, 255 P.3d 367. 


the community those members who may have had a good- 
faith basis for pursuing the litigation and the statements 
were made when the attorney had identifiable prospec- 
tive clients and while the attorney was acting in the ca- 
pacity of prospective counsel. Helena Chem. Co. v. Uribe, 
2012-NMSC-021, 281 P.3d 287, rev'g 2011-NMCA-060, 
149 N.M. 789, 255 P.3d 367. 

Statements made by litigants or their attorneys to 
the press after a lawsuit has been filed are absolutely 
privileged if the statements are a repetition or an ex- 
planation of the allegations in the pleadings. Helena 
Chem. Co. v. Uribe, 2012-NMSC-021, 281 P.3d 237, rev'g 
2011-NMCA-060, 149 N.M. 789, 255 P.3d 367. 

Where the residents of a community filed a mass-tort 
lawsuit against plaintiff for personal injuries and property 
damage suffered by the residents as a result of their expo- 
sure to toxic chemicals emanating from plaintiff's chemi- 


‘‘cal plant; after the complaint was filed, the community's 


attorney held.a press, conference; one of the community 
residents spoke about the medical issues faced by the resi- 
dent's children and the attorney for the community stated 
that the underground water had been. contaminated; the 


- statement of the resident was an explanation of the dam- 
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and the statement by the attorney repeated the allega- question is contemplated in good faith and under serious 
tions of the complaint, the absolute privilege, doctrine consideration at the time the statement is made, Helena 
applied to both statements. Helena Chem. Co. v, Uribe, Chem. Co. v. Uribe, 2011-NMCA-060, 149 N.M, 789, 255 
2012-NMSC-021, 281 P.3d 237, rev'g 2011-NMCA- 060, P.3d 867, rev'd, 2012-NMSC-021, 281 P.3d 237 
149 N.M. 789, 255 P.3d 367. Absolute-privilege defense does not apply to 
Absolute- privilege defense applies to statements statements to news reporters. — Statements made 
to the press during litigation. — Statements made by to news. media recipients who are wholly unrelated. to 
litigants or their attorneys to the press after a lawsuit and have no interest in a judicial proceeding are not pro- 
has been filed are absolutely privileged if the statements tected by absolute privilege. Helena Chem. Co. v. Uribe, 
are a repetition or an explanation of the allegations in the 2011-NMCA-060, 149 N.M. 789, 255 P.3d 367, rev'd, 
pleadings. Helena Chem. Co. v. Uribe, 2012-NMSC-021, 2012-NMSC-021, 281 P.3d 237. 
281 P.3d 2387, rev'g 2011-NMCA-060, 149 N.M. 789, 255 Where community residents held a public meeting 
P.3d 367. to discuss litigation against plaintiff for a toxic tort 
Where the residents of a community filed a mass- and a press conference was held after the toxic tort 
tort lawsuit against plaintiff for personal injuries and action was filed; news reporters were invited and at- 
property damage suffered by the residents as a result tended both the public meeting and the new confer- 
of their exposure to toxic chemicals emanating from ence; and an attorney who represented the plaintiffs 
plaintiffs chemical plant; after the complaint was filed, in the toxic tort action and a plaintiff to the toxic tort 
the community's attorney held a press conference; one action made defamatory statements about plaintiff 
of the community residents spoke about the medical is- at the public meeting and at the new conference, the 
sues faced by the resident's children and the attorney defamatory statements were not entitled to absolute- 
for the community stated that the underground water privilege protection, because the statements were 
had been contaminated; the statement of the resident made to news reporters who had been invited to hear 
was an explanation of the damages portion of the com- the statements but who had no relation to or interest 
plaint as it related to the children; and the statement by in the judicial proceeding. Helena Chem. Co, v, Uribe, 
the attorney repeated the allegations of the complaint, 2011-NMCA-060, 149 N.M. 789, 255° P.3d 387, rev'd, 
the absolute privilege doctrine applied to both state- 2012-NMSC-021, 281 P.3d 237. 
ments, Helena Chem. Co. v. Uribe, 2012-NMSC-021, 281 Law reviews. — For article, "Defamation i in New Mex- 
P.3d 237, rev'g 2011-NMCA- 060, 149 N.M. 789, 255 P.3d ico," see 14 N.M.L. Rev. 321 (1984), 
367, Note, "Defamation Law - The Private Figure Plaintiff 
Absolute-privilege defense general rule. — The Must Establish a New Element to Make a Prima Facie 
absolute-privilege defense is available when an alleged de- Showing: Philadelphia Newspaper, Inc, v. Hepps," see 17 
famatory statement is made to achieve the objects of litiga- N.M.L. Rev. 363 (1987). 
tion and is reasonably related to the subject matter of the Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
judicial proceeding. As part of the absolute-privilege analy- Jur. 2d Libel and Slander § 267 et seq. 
sis, the court will consider the extent to which the recipient Libel by newspaper headlines, 95 A.L.R,3d 660, 
of the statement had an interest in the judicial proceeding. False light invasion of privacy - neutral or laudatory de- 
When the statement precedes litigation of the judicial pro- piction of subject, 59 A.L.R.4th 502. 
ceeding, the privilege is available only if the proceeding in 53 C.J.S. Libel and Slander § 152. 


38-2-9.1. Special motion to dismiss unwarranted or specious hay suanies 
procedures; sanctions; severability. 


A.. Any action seeking money damages against a person for conduct or speech undertaken or 
made in connection with a public hearing or public meeting in a quasi-judicial proceeding before a 
tribunal or decision-making body of any political subdivision of the state is subject to’a special mo- 
tion to dismiss, motion for judgment on the pleadings, or motion for summary judgment that shall 
be considered by the court on a priority or expedited basis to ensure the early consideration of the 
issues raised by the motion and to prevent the unnecessary expense of litigation.’ 

B. If the rights.afforded by this section are raised as an affirmative defense and if a court grants 
a motion to dismiss, a motion for judgment on the pleadings or a motion for summary judgment filed 
within ninety days of the filing of the moving party's answer, the court shall award reasonable attorney 
fees and costs.incurred by the moving party in defending the action. If the court finds that a special 
motion to dismiss or motion for summary judgment is frivolous or solely intended to cause unnecessary 
delay, the court shall award costs and reasonable attorney fees to the party prevailing on the motion. 

C. Any party shall have the right to an expedited appeal from a trial court order on the special 
motions described in-Subsection B of this section or from a trial court's failure to rule on the mo- 
tion on an expedited basis. 

D, As used in this section, a "public meeting in a quasi-judicial proceeding" means and in- 
cludes any meeting established and held by a state or local governmental entity, including without 
limitations, meetings or presentations before state, city, town or village councils, planning commis- 
sions, review boards or commissions. 


tt 
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38-2-9.1 


EK. Nothing in this section limits or prohibits the exercise of a right or remedy of a party granted 
pursuant to another constitutional, statutory, common law or administrative provision, including 
civil actions for defamation or malicious abuse of process. 

F. If any provision of this section or the application of any provision of this section to a person 
or circumstance is held invalid, the invalidity shall not affect other provisions or applications of 
this section that can be given effect without the invalid provision or application, and to this end 


the provisions of this section are severable. 


History: Laws 2001, ch. 218, § 2. 

Effective dates. — Laws 2001, ch. 218 contained no 
effective date provision, but, pursuant to N.M. Const., 
art, IV, § 23, was effective June 15, 2001, 90 days after 
adjournment of the legislature. 


ANNOTATIONS 


Jurisdiction when there are pending counter- 
claims in district court. — Where respondent, a Taos 
school board member, brought a malicious abuse of process 
claim against petitioners, eighteen members of an unin- 
corporated citizens! association who sought to remove 're- 
spondent’ from office, and where the district court granted 
petitioners' motions to dismiss without addressing certain 
counterclaims, the appellate court had jurisdiction over all 
parties under the Anti-SLAPP statute because the overall 
purpose of the Anti-SLAPP statute would be thwarted 
by piecemeal litigation if some petitioners were excluded 
from the appeal, and 38-2-9,1(C) NMSA 1978 allows any 
party to bring an interlocutory appeal from a trial court 
order on the special motions brought pursuant to the 
Anti-SLAPP statute.Cordova v, Cline, 2017-NMSC-020, 
rev'g 2018-NMCA-083, 308 P.3d 975. 

Application to recall petitions. — The anti-SLAPP 
statute [Section 38-2-9.1 NMSA 1978] does not apply to 
a sufficiency hearing before a district court to determine 
the sufficiency of the allegations in a recall petition pursu- 
ant to Section 22-7-9.1 NMSA 1978, because a sufficiency 
hearing before the district court is a judicial proceed- 
ing, not a public meeting or a quasi-judicial proceeding 
as defined in the anti-SLAPP statute. Cordova v. Cline, 
2013-NMCA-083, cert. granted, 2013-NMCERT-007. 

Where defendants filed a petition with the county clerk 
to recall plaintiff who was a member and officer of a mu- 
nicipal school board; the county clerk filed an application 
for a district court hearing on the sufficiency of the recall 
allegations pursuant to Section 22-7-9.1 NMSA 1978; at 
the hearing, before the district court determined the suf- 
ficiency of the petition, defendants dismissed the petition; 
plaintiff filed suit against defendants for damages; and 
the district court dismissed plaintiff's complaint under 
the anti-SLAPP: statute [Section 38-2-9.1 NMSA 1978], 
the district court improperly dismissed plaintiff's suit 
because the anti-SLAPP statute did not apply to a judi- 
cial proceeding to determine the sufficiency of the recall 
petition. Cordova v. Cline, 2013-NMCA-083, cert, granted, 
2013-NMCERT-007. 

Plaintiff entitled to expedited appeal following 
district court's denial of special motion, — Where 
plaintiff filed an action in district court against defen- 
dants,- plaintiff's former employer, for malicious abuse 
of process and defamation, in which she alleged that de- 
fendants filed meritless claims against her in retaliation 
for her submission of sworn declarations to the United 
States Department.of Commerce alleging that defendant 
was not representing the best interests of certain clients, 
and where defendants filed several counterclaims, and 
where plaintiff filed a motion to dismiss (the special mo- 
tion) these counterclaims under the Anti-SLAPP statute 
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arguing they were made in retaliation for her declarations 
to the Department of Commerce, and where the district 
court denied plaintiff's special motion, concluding that 
the Anti-SLAPP statute was inapplicable because her al- 
leged speech was not directed to a state or local govern- 
ment but to,a federal agency, and where, on appeal to 
the New Mexico. Court of Appeals, defendant challenged 
the court of appeals jurisdiction, arguing that the Anti- 
SLAPP provision authorizing immediate appeal does not 
apply, the court of appeals had jurisdiction to review the 
district court's denial of plaintiff's special motion because 
Subsection C of this section. permits any party to one of 
the special motions described in Subsection B to appeal 
from a trial court order on those motions. Moreover, the 
plain language of Subsection C allowing for an expedited 
appeal does not distinguish between decisions on the mer- 
its of the claims raised in the special motion or decisions 
on the applicability of the Anti-SLAPP statute, suggesting 
that both types of decisions are entitled to an expedited 
appeal. Ferebee v. Hume, 2021-NMCA-012. 

The district court did not err in denying plain- 
tiff's special motion. — Where plaintiff filed an action 
in district court against defendants, plaintiff's former em- 
ployer, for malicious abuse of process and defamation, in 
which she alleged that defendants filed meritless claims 
against her in retaliation for her submission of sworn dec- 
larations to the United States Department of Commerce 
alleging that defendant- was not representing the best 
interests of certain clients, and where defendants filed 
several counterclaims, and where plaintiff filed a motion 
to dismiss (the special motion) these counterclaims un- 
der the Anti-SLAPP statute arguing they were made in 
retaliation for her declarations to the Department of Com- 
merce, and where the district court denied plaintiff's spe- 
cial motion, concluding that the Anti-SLAPP statute was 
inapplicable because her alleged speech was not directed 
to a state or local government but to a federal agency, 
the district court did not err in denying the motion, be- 
cause the Anti-SLAPP statute does not include within 
its protections conduct or speech undertaken or made in 
connection with a public hearing or public meeting in a 
quasi-judicial proceeding before a tribunal or decision- 
making body of the federal government. Ferebee v. Hume, 
2021-NMCA-012. 

Attorney fees awarded under the anti-SLAPP 
statute are sanctions, — The legislature intended 
the provision authorizing an award of attorney fees in 
§ 88-2-9.1(B) NMSA 1978, to be a sanction, and not a 
mechanism for compensating or awarding damages. Cor- 
dova v, Cline, 2021-NMCA-022. 

Award of attorney fees apply to all stages of liti- 
gation, including appellate work. — Where plaintiff 
filed a complaint alleging that when defendants signed 
a petition and actively supported plaintiff's recall from 
the Taos school board, such acts constituted malicious 
abuse of process, civil conspiracy, and prima facie tort, 
and where defendants filed special motions to dismiss 
pursuant to § 38-2-9.1 NMSA 1978, alleging that plain- 
tiff's complaint infringed on defendants’ first amendment 
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rights, and where the district court granted defendants' 
special motions to dismiss, finding that defendants’ sup- 
port of plaintiff's recall from the Taos school board in- 
voked the substantive protection of the first amendment- 
and the procedural and remedial provisions of the, anti- 
SLAPP statute, and where the New Mexico supreme 


TRIALS 


court upheld the dismissal and held that the defendants © 


were statutorily entitled to an award of attorney fees, and 
where, on remand, the district court granted attorney fees 
only for work completed while the case was pending in 
the district court, the district court erred in denying de- 
fendants' request for attorney fees for the work done on 
appeal, because the plain language ofthe anti-SLAPP 
statute requires attorney fees to be awarded to a defen- 
dant who prevails on any of the special motions provided 
by the statute, and such an award applies to all stages of 
litigation reasonably related to the defense of the action, 
whether at the trial level or on appeal. Cordova v. Cline, 
2021-NMCA-022. 

Prevailing party not entitled to prejudgment 
interest on an award of attorney fees. — Where 
plaintiff filed ‘a complaint alleging that when defendants 
signed a petition and actively supported plaintiff's re- 
call from the Taos school board, such acts constituted 
malicious abuse of process, civil conspiracy, and prima 
facie tort, and where defendants filed special motions 
to dismiss pursuant to § 38-2-9.1 NMSA 1978, alleging 
that plaintiff's complaint infringed on defendants’ ‘first 
amendment rights, and where the district court granted 
defendants' special motions to dismiss and granted defen- 
dants' request for attorney fees, finding that defendants’ 
support of plaintiff's’ recall from the Taos school board 
invoked the substantive protection of the first amend- 
ment and the procedural and remedial provisions of the 
anti-SLAPP statute, the district court did not err in deny- 
ing defendants' request for prejudgment interest on their 
award of attorney fees, because although § 56-8-4(B)(1) 
NMSA 1978 provides the district court with discretion 
to award prejudgment interest’ on damages, the attorney 
fees awarded under the anti-SLAPP statute are sanctions 
and not a‘compensatory mechanism for damages. Cor- 
dova v. Cline, 2021-NMCA-022. 

‘Defendants' conduct or speech does not fall 
within the Anti-SLAPP statute's protections. 


88-2-9.2. Findings and purpose. 


38-2-9.2 


— Where plaintiff; a candidate for elected office, sued de- 
fendants for defamation, declaratory relief, and punitive 
damages after defendants published and distributed two 
mailers discussing child abuse that allegedly occurred on 
the youth ranch operated by plaintiff, and where defen- 
dants filed a special motion to dismiss plaintiff's defama- 
tion claims under the Anti-SLAPP statute, arguing that 


‘the statute protects conduct or speech made during politi- 


cal campaigns, and where the district court denied defen- 
dants' special motion, ruling that the statements at issue 
could qualify as defamatory and that the claims arising 
from those statements should therefore not be dismissed, 
defendants' appeal was dismissed as premature, because 
defendants' statements were not made in connection 
with a public hearing or public meeting as required by 
this section. Defendants’ speech does not fall within the 
Anti-SLAPP statute's protections because it was not en- 
gaged in for the purpose of petitioning or participating in 
proceedings before a local or state governmental'tribunal. 
Chandler. v,.Advance N.M. Now PAC,,2021-NMCA-017, 
cert. denied. 

Anti-SLAPP statute inapplicable in federal, di- 
versity action. — Where a lessee of geothermal min- 
eral rights brought’ an action in federal court) alleging 
that the owner of a portion of surface estate breached the 
parties' joint facility operating agreement: by objecting 
to their state permit applications, and where defendants 
filed a special motion to dismiss pursuant to 38-2-9.1 
NMSA 1978, New. Mexico's legislative enactment aimed 
at thwarting "strategic litigation against public: participa- 
tion" (SLAPP), asserting that New Mexico's: anti-SLAPP 
statute is a substantive state law designed to protect the 
defendants from having to litigate meritless claims aimed 
at chilling first amendment expression, the district court 
did not err in denying defendants special motion, because 
New Mexico's anti-SLAPP statute is a procedural mecha- 
nism designed to expedite the disposal of frivolous. law- 
suits aimed at threatening free speech rights, and thus 
does not apply in federal courts as a substantive right or 
remedy. Los Lobos Renewable Power, LLC v. Areeriguitune 
Inc., 885 F.3d 659 (10th Cir, 2018). 

Law reviews. — For comment, "Resolving Lands -use 
Disputes by Intimidation: SLAPP Suits in New! Mexico, 7 
see 32 N.M.L. Rev, 217 (2002). 


The legislature declares that it is the public policy of New Mexico to protect the rights of its 
citizens to participate in quasi-judicial proceedings before local and state governmental tribunals. 
Baseless civil lawsuits seeking or claiming millions of dollars have been filed against persons for 
exercising their right to petition and to participate in quasi-judicial proceedings before govern- 
mental tribunals. Such lawsuits can be an abuse of the legal process and can impose an undue 
financial burden on those having to respond to and defend such lawsuits and may chill and pun- 
ish participation in public affairs and the institutions of democratic government. These lawsuits 
should be subject to prompt dismissal or judgment to prevent the abuse of the legal process and 
avoid the burden imposed by such baseless lawsuits. 


History: Laws 2001, ch, 218, § 1. 

Effective dates. — awe 2001, ch. 218 contained no 
effective date provision, but, pursuant to N.M, Const., 
art. IV, § 23, was effective June 15, 2001, 90 days after 
adjournment of the legislature. 


ANNOTATIONS | 


Protections when exercising the right to peti- 
tion. — Where respondent, a Taos school board member, 
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brought a malicious abuse of process claim against peti- 
tioners, eighteen members of an unincorporated citizens' 
association who sought to remove respondent from office, 
the district court properly granted petitioners' motion to 
dismiss, because petitioners who pursue the recall of a 
local school board member under the Local School Board 
Member Recall Act, 22+7-1 to 22-7-16 NMSA 1978, are 
entitled to the procedural protections of the New Mexico 
statute prohibiting strategic litigations against public 
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participation (Anti-SLAPP statute, 38-2-9.1 NMSA 1978), participation" (SLAPP), asserting that New Mexico's anti- 
and are entitled to immunity under the Noerr-Pennington SLAPP statute is a substantive state law designed to 
doctrine when they exercise their first amendment right protect the defendants from having to litigate meritless 
to petition. Cordova v. Cline, 2017-NMSC-020, rev'g claims aimed at chilling first amendment expression, the 
2013-NMCA-083, 308 P.3d 975. district court did not err in denying defendants special 
Anti-SLAPP statute inapplicable in federal di- motion, because New. Mexico's anti-SLAPP statute is a 
versity action. — Where a lessee of geothermal min- procedural mechanism designed to expedite the disposal 
eral rights brought an action in federal court alleging of frivolous lawsuits aimed at threatening free speech 
that the owner of a portion of surface estate breached’ \* ‘rights, and thus does not apply in federal courts asa sub- 
the parties' joint facility operating agreement by object- stantive right or remedy. Los Lobos Renewable Power, LLC 
ing to their state permit applications, and where defen- v. Americulture, Inc., 885 F.3d 659 (10th Cir. 2018). 
dants filed a special motion to dismiss pursuant to 38-  ~ Law reviews. — For comment, "Resolving Land-use 
2-9.1 NMSA 1978, New Mexico's legislative enactment ‘Disputes by Intimidation: SLAPP Suits in New Mexico," 
aimed at thwarting "strategic litigation against public see 32 N.M.L. Rev. 217 (2002). 


38-2-10 to 38-2-22. Repealed. 


Repeals. — Laws 1981, ch. 115, § 1, repealed 38-2-10 
through 38-2-22 NMSA 1978, relating to pleadings and 
motions, effective March 21, 1981. 


ARTICLE 3 
Venue; Change of Judge 
Sec. Sec. 
88-3-1. County in which civil action in district court may 38-3-6. Second change of venue not matter of right. 
be commenced. : 38-3-7. County to which case may be removed. 

38-3-1.1. Jurisdiction of district courts. 38-3-8. Repealed. 
38-3-2. Actions against municipality or board of county 38-3-9. Peremptory challenge to a district judge. 

- commissioners. 38-3-10, Time for filing affidavit of disqualification. 
38-3-3. Change of venue in civil and criminal cases. 38-3-11. Costs paid by county of origin. 


38-3-4. Change of venue by stipulation of parties. 
38-3-5, Evidence in support of application; findings; deci- 
sion. 


38-3-1. County in which civil action in district court may be 
commenced. 


All civil actions commenced in the district courts shall be brought and shall be commenced in 
counties as follows and not otherwise: 

A. First, except as provided in Subsection F of this section relating to foreign corporations, all 
transitory actions shall be brought in the county where either the plaintiff or defendant, or any 
one of them in case there is more than one of either, resides; or second, in the county where the 
contract sued on was made or is to be performed or where the cause of action originated or indebt- 
edness sued on was incurred; or third, in any county in which the defendant or either of them may 
be found in the judicial district where the defendant resides. 

B. When the defendant has rendered himself liable to a civil action by any criminal act, suit 
may be instituted against the defendant in the county in which the offense was committed or in 
which the defendant may be found or in the county where the plaintiff resides. 

C. When suit is brought for the recovery of personal property other than money, it may be 
brought as provided in this section or in the county where the property may be found. 

D. (1) When lands or any interest in lands are the object of any suit in whole or in part, the suit 
shall be brought in the county where the land or any portion of the land is situate. 

(2) Provided that where such lands are located in more than one county and are contigu- 
ous, that suit may be brought as to all of the lands in any county in which a portion of the lands 
is situate, with the same force and effect as though the suit had been prosecuted in each county 
in which any of the lands are situate. In all such cases in which suit is prosecuted in one county 
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as to contiguous:lands in more than one county, notice of lis pendens shall be filed pursuant to 
Sections 38-1-14'and 88-1-15 NMSA 1978 in each county. For purposes of service of process pursu- 
ant to Rule 4 [Rule 1-004 N MRA] of the Rules of Civil Procedure for the District Courts, any such 
suit involving contiguous lands located in more than one county shall be deemed pending in each 
county in which any portion of the land is located from the date of filing’ of the lis pendens ; notice. 

E. Suits for trespass.on land shall be brought as provided in Subsection A, of this section or in 
the county where the land or. any portion of the land is situate. . 

F. ‘Suits may be brought against transient persons or non-residents in any county of this state, 
except that suits against foreign corporations admitted to do business and which designate and 
maintain a statutory agent in this state upon whom service of process may be had shall only be 
brought in the county where the plaintiff, or any one of them in case there is more than one, re- 
sides or in the county where the contract sued on was made or is to be performed or where the 
cause of action originated or indebtedness sued on was incurred or in the county where the statu- 
tory agent designated by the foreign corporation resides. 

G. Suits against any state officers as such shall be brought in the court of the county in 
which their offices are located, at the capital or in the county where a plaintiff, or any one of 
them in case there is more than one, resides, except that suits against the officers or employees 
of a state educational institution as defined in Article 12, Section 11 of the constitution of New 
Mexico, as such, shall be brought in the district court of the county in which the principal of- 
fice of the state educational institution is located or the district court of the county where the 
plaintiff resides. 


History: Laws 1875-1876, ch. 2, § 1; C.L. 1884, § I, GENERAL CONSIDERATION. 
1893; C.L. 1897, § 2950; Laws 1899, ch. 80, § 16; Code ; . ? 
1915, § 5567; C.S. 1929, § 147-101; 1941 Comp., § 19- A domestic corporation does not reside in a 
501; Laws 1951, ch. 121, § 1; 1953 Comp., § 21-5-1; neers ie Led bey eo Fee its ya 
Laws 1955, ch. 258, § 1; 1957, ch. 124, § 1; 1981, ch. 70 ered agent for service of process is located therein. Blan 
§ 1: 1988, ch. 8,81. a nf ie: f : cett v. Dial Oil Company, 2008- NMSC- 011, 143 N.M. 368, 
Cross references. — For service of process outside of 176 P.3d 1100. 
state, see 38-1-16 NMSA 1978, _Classification of foreign corporations not viola- 
For secretary of state as agent for service of process, see tive of equal protection. — The classification of for- 
13-4-22 NMSA 1978. eign corporations in this section is not so arbitrary or 


unreasonable as to constitute a denial of equal protec- 


F bility t e il pr as equisite t 
Cee ee ee een een ee ee el tue mianadltiat Rin (OnlCiealiades, 1081 NMSC Gon Ge 


transfer of lands between United States and New Mexico, 


see 19-2-3 NMSA 1978. (.. £.N.M. 538, 632 P.2d 1176, overruled on other grounds by 
For venue in criminal cases, see 30-1-14 NMSA 1978. Cooper v. Chevron USA, 2002- ‘NMSC- 020, 132 N.M. 382, 
For magistrate court jurisdiction, see 35-3-6 NMSA 49 P.dd 61, 
1978. Application of amended section to "pending" 
For venue of actions for specific performance of con- cases. — Section 34 of article I'V of the New Mexico Con- 
tracts for sale of real estate, see 42-7-1 NMSA 1978. stitution, which prohibits the legislature from changing 
For jurisdiction under Uniform Owner-Resident Rela- the rules.of procedure applicable to any pending case, 
tions Act, see 47-8-10 NMSA 1978. requires that venue in a suit filed prior to 1990 be gov- 
For effect of Rules of Civil Procedure for District Courts -erned by the pre-1990 version of 38-3-1 NMSA 1978, not- 
upon venue of actions, see Rule 1-082 NMRA. withstanding the fact that the jurisdiction of the state 
For civil process in the district court, see Rule’1-004 court was suspended while the case was removed to fed- 
NMRA. eral court and subsequently remanded back to the state 
The 1988 amendment, effective February 18, 1988, court. Appellant's argument that as a result of the case's 
made minor stylistic changes throughout the section; sub- removal from state court to federal district court the case 
stituted "Rule 4" for "Rule 4(g)" in Subsection D(2); and was not "pending" when the venue statute was amended 
substituted "or in the county where a plaintiff, or any one was erroneous. Elephant Butte Irrigation Dist. v. Regents 
of them in case there is more than one, resides" for "and of N.M. State Univ., 1993- NMCA- 009, Eh N.M. 229, 849 
not elsewhere" in Subsection G. P.2d 372. 
ro fsrto Effect of supreme court decision ation venue rul- 
_ ANNOTATIONS , ing. — Unsuccessful plaintiff, who had opposed. defen- 
: dant's motion for transfer of venue on grounds of forum 
I, . GENERAL CONSIDERATION. non conveniens, was not entitled to Rule 1-060 NMRA 


II. TRANSITORY ACTIONS GENERALLY. 
ta 33 relief based on.a case decided subsequent to the ruling on 
Ill. ACTIONS UPON LIABILITIES ARISING FROM the venue motion. Stein v, Alpine Sports, 1998-NMSC-040, 


CRIMINAL ACTS 
’ 126 N.M. 258, 968 P.2d 769. 
IV, ACTIONS INVOLVING LAND OR INTERESTS IN Venue defined. — The venue of an action is its place 


LAND GENERALLY. aa 

V. ACTIONS FOR TRESPASS UPON LAND. ee et bauer SPAN MEE My AG NM Bi 

Vi atresia AGAINST TRANSIENTS OR NONRESI- This venue statute is not to be equated with juris- 

VII. ACTIONS AGAINST STATE OFFICERS. Se Ga en Cin ae eae 
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Jurisdiction and venue distinguished. — Venue in 
the technical meaning of the term, means the place where 
a case is tobe tried, whereas jurisdiction does not refer to 
the place of trial, but to the power of the court to hear and 
determine the case. Kalosha v. Novick, saptheseereet 010, 
84'N.M. 502, 505 P.2d 845. 

Section does not provide for the venue of cross- 
claims. Hughes v. Joe G. Maloof & Co.; 1973-NMCA-002, 
84.N.M. 516,505 P.2d 859, 

Dismissal without prejudice for improper venue 
is.a final, appealable order. Sunwest Bank v, Nelson, 
1998-NMSC-012, 125 N.M. 170, 958 P.2d 740, 

Applicability of section to condemnation pro- 
ceedings. — In the absence of statute, there is no right 
to change the venue in a condemnation proceedings, even 
if such a proceeding is an action at law, and even though 
a change of venue is:authorized by statute, a party is 
not entitled to such change if no good reason therefor is 
shown, Under a statute authorizing a change of venue in 
a civil action, according to some authorities, a change of 
venue may be had in.a condemnation proceeding, on a 
timely application therefor, and the court to which the 
case is transmitted obtains jurisdiction to dispose of the 
condemnation proceeding. On the other hand, according 
to other authorities, a change of venue of the proceeding 
cannot be had under such statute, since a condemnation 
proceeding is a special proceeding. City:of Tucumcari v, 
Magnolia‘ Petroleum Co:, 1958-NMSC-046, 57.N.M; 392, 
259 P.2d 351. 

Waiver of venue. —,This section and its various sub- 
sections deal merely with venue as. distinguished’ from 
jurisdiction, and the rights conferred. by such section 
and its subsections may be waived. Kalosha v, Novick, 
1973-NMSC-010, 84 N.M. 502, 505 P.2d 845. 

Lack or want of jurisdiction of a court over the parties 
which is dependent upon plaintiff's residence is. waived 
by the defendant by failure to properly present the is- 
sue prior to answering to the merits. Romero v. Hopewell, 
1922-NMSC-037, 28'N.M. 259, 210 P. 231. 

Forum non conveniens. — The doctrine of forum non 
conveniens is inapplicable to motions to transfer a lawsuit 
intrastate from one county to another. First Fin. Trust Co. 
v. Scott, 1996-NMSC-065, 122 N,M. 572, 929 P.2d 263. 


IJ. TRANSITORY ACTIONS GENERALLY. 


Compiler's notes. The 1915 Code compilers de- 
leted from the end. of Subsection A: "Provided, That if suit 
is brought against any defendant out of the county but 
within the judicial district in which he resides, process 
shall be personally served on such defendant not less than 
fifteen days before the first day of the term to which the 
process shall be returnable, and if brought in any judicial 
district. other. than that in which the defendant or either of 
them resides, process shall be served on such defendant or 
defendants not less than thirty. days before the first, day of 
the term to which said process may be returnable." 

Residency. of national banking. association. — 
A national banking association with a principal place 
of business.in a county in New Mexico is a resident of 
New Mexico and of that county for purposes of venue 
selection under Subsection A. Sunwest Bank v. Nelson, 
1998-NMSC-012, 125 N.M. 170, 958 P.2d 740. 

When there are two plaintiffs in a lawsuit ac- 
tion. may be brought in the county in which either 
of them resides. Torres v. Gamble, 1966-NMSC-024, 75 
N.M. 741, 410 P.2d 959. 

Where transitory action is brought against more 
than one defendant, the residence of one of these de- 
fendants will determine the venue of an action against 
all if such party is essential to the action and has not been 
joined merely for the purpose of bringing the action in the 
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county of his abode. Zeaver v. Miller, 1949-NMSC-043, 53 
N.M. 345, 208 P.2d 156, 

Venue of a transitory action in the nature of quo 
warranto may be in the county of residence of either 
plaintiff or defendant. State ex rel. Parsons Mining Co. v. 
McClure, 1913-NMSG-034, 17 N.M. 694, 133 P. 1063. 

Action in the nature of quo warranto in intrusion into 
office proceeding is governed by this section and must 
be brought in the county where the intrusion took place. 
State ex rel. Hannett.v. District Court, 1925-NMSC-004, 30 
N.M. 300, 233 P. 1002. 

Action by. nonresident. — Where, at the time of 
the, filing of a medical malpractice action, plaintiff no 
longer resided in New Mexico, under Subsection A.she 
was required to file suit either in the county where the 
defendant actually resided, or where the cause of action 
originated, or in some other county of the judicial dis- 
trict wherein, defendant could be actually served with a 
copy of the complaint and summons, Hamby v. Gonzales, 
1987-NMCA-057, 105 N.M, 778, 737 P.2d 559, cert. denied, 
105 N.M, 720, 737 P.2d 79, re 

The term "transitory", as used in Subsection A, does 
not evidence an intent by the legislature to permit a non- 
resident plaintiff, in her discretion, to select any county 
within the same judicial district in ‘which to properly file 
her. cause of action against the defendant. Hamby v. Gon- 
zales, 1987-NMCA-057, 105 N.M. 778, 737 P.2d 559, cert. 
denied, 105 N.M, 720, 737 P.2d 79. 

Action by envirenmental improvement division. 
— An action by which the environmental improvement 
division sought an administrative warrant for inspec- 
tion under the Hazardous Waste Act, Chapter 74, Article 
4 NMSA 1978, is a transitory action and venue is con- 
trolled by Subsection A of this section, which allows an 
action to be brought. in a county where the plaintiff re- 
sides. N.M. Envtl. Improvement Div. v. Climax Chem. Co., 
1986-NMCA-187, 105 N.M. 489, 733 P.2d 1322, cert. de- 
nied, 105 N.M. 421, 733 P.2d 869. 

Tortious injury to land. — Actions seeking damages 
or injunctive relief for tortious injury to land are transi- 
tory actions subject to the venue rules of Subsection A. 
Cooper v. Amerada Hess Corp,, 2000-NMCA-100, 129 N.M. 
710, 13.P.3d 68, aff'd sub nom, Cooper v, Chevron U.S.A., 
2002-NMSC-020, 132 N.M. 382, 49 P.3d 61. 

Venue held proper. — Where civil suit was filed in one 
county of the judicial district in which defendant resided, 
but defendant resided in adjoining county, defendant was 
properly "found in the county" within the meaning of this 
subsection when, after being informed by sheriff of county 
where suit was filed that he was to be served with "pa- 
pers," he drove into that county and picked up the papers. 
Empire Fire & Marine Ins. Co. v. Lee, 1974-NMCA-116, 86 
N.M. 739, 527 P.2d 502). 

Venue held improper. — Where suit is between two 
parties resident in the same county, and arises out of a 
contract for the sale of real estate made and executed and 
to be performed in that county, venue is improper when 
the suit is brought in the county in which the real estate 
is located. Rito Cebolla Invs., Ltd. v. Golden W. Land Corp., 
1980-NMCA-028, 94 N M, 121, 607 P.2d 659. 


III. ACTIONS UPON LIABILITIES ARISING 
FROM CRIMINAL ACTS, 


Venue in wrongful death action between non- 
residents. — The mere fact that the wrongful act.com- 
plained of may have been criminal in character can have 
no bearing on the transitory nature ofan action to recover 
damages therefor. The action is transitory, and being 
transitory it falls squarely within the permissive effect 
of this section, authorizing suit against a/nonresident in 
any county in the state and as well within the language 
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of Section 41-2-3 NMSA 1978, authorizing a plaintiff in 
an action against a nonresident growing out of an ac- 
cident or a collision in which the latter's automobile is 
involved, to file his complaint in any one of the district 
courts of the state. State ex rel. Appelby v. District Court, 
1942-NMSC-046, 46 N.M. 376, 129 P.2d 338. 


IV. ACTIONS INVOLVING LAND OR INTERESTS IN 
LAND GENERALLY. 


Suit for foreclosure of mortgage on real estate. 
— Venue of suit for the foreclosure of a mortgage on real 
estate is determined by this section as the county in which 
the land is situated. Riverside Irrigation Co, v. Cadwell, 
1916-NMSC-033, 21 N.M. 666, 158 P. 644. 

Suit to redeem lands from sale under decree of 
court must be brought in the county where the lands are 
situate. Catron v. Gallup Fire Brick Co,, 1929-NMSC-029, 
34 N.M. 45, 277 P. 32, overruled on other grounds by Kalo- 
sha v. Novick, 1973-NMSC-010, 84 N.M. 502, 505 P.2d 845, 

Action to compel execution of conveyance by 
grantees of land, — Subsection D applies to a suit to 
compel grantees of land to execute conveyances vesting 
title in judgment debtor so as to permit plaintiff to obtain 
execution on judgment. Atler v. Stolz, 1984-NMSC-079, 38 
N.M. 529, 37 P.2d 243, overruled on other grounds by Kalo- 
sha v. Novick, 1973-NMSC-010, 84 N.M. 502, 505 P.2d 845. 

Venue similar to quiet title venue. — Subsection 
D(1) is similar to the special venue provision contained 
in the statute authorizing an action to quiet title, 42-6-1 
NMSA 1978. Both permit an action concerning land to be 
brought in the county in which the land or any portion of 
it is located. Gonzales v. Gonzales, 1993-NMCA-159, 116 
N.M. 838, 867 P.2d 1220. 

Injunction to prohibit issuance of deed. — Venue is 
in the county in which the real estate involved is located 
when a party seeks an injunction to prohibit another from 
obtaining a special warranty deed, and also seeks reci- 
sion of the real estate contract. Naumburg v. Cummins, 
1982-NMSC-086, 98 N.M. 274, 648 P.2d 313. 

Where land involved in suit was originally a 
part of one county, but, by various legislative enact- 
ments changing the botindaries of counties and creat- 
ing new counties, it had come tobe within the limits of 
another county, the suit was properly brought within 
that other county. Bent v. Maxwell Land Grant & Ry., 
1884-NMSC-020, 3 N.M. (Gild,) 227, 3 P. 721. 

Contiguous parcels in different counties. — Sub- 
section D(2) requires that tracts located in different coun- 
ties be contiguous to one another at the time the dispute 
arises before an exception to the general venue provision 
is available. Gonzales v. Gonzales, 1993-NMCA-159, 116 
N.M. 888, 867 P.2d 1220. 

Where petition for intervention asserted en- 
titlement to 1/8th interest in oil and gas lease, the 
suit was one in which an interest in lands was the ob- 
ject within the meaning of this section. Heath v. Gray, 
1954-NMSC-087, 58 N.M. 665, 274 P.2d 620. 

Action for damages for and injunction restrain- 
ing further cutting of trees on land. — While suit for 
damages for cutting trees on land would be maintainable 
in county other than that in which the land was situ- 
ate, where the complaint also sought injunction against 
further cutting of trees, and to restrain defendant from 
claiming any interest in the land, it involved an interest 
in the land, and was maintainable only in the county in 
which the land was situate, Jemez Land Co. v, Garcia, 
1910-NMSC-013, 15 N.M. 316, 107 P. 683, overruled on 
other grounds by Kalosha v. Novick, 1973-NMSC-010, 84 
N.M. 502, 505 P:2d°845. : 

Action for damages only. — An action against an oil 
and gas operation alleging property damage and personal 
injury, but not requesting injunctive relief, does not have 
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land or an interest inland as its object and is not con- 
trolled by Subsection D, requiring the suit to be brought 
in the county where the land is situated. Cooper v. Chev- 
ron U.S.A,, Inc., 2002-NMSC-020, 132 N.M. 382, 49 P.3d 
61, 

Declaratory action by city against village to de- 
termine authority over: subdivision, platting and 
zoning of certain lands. — Venue in a declaratory suit 
by the city of Albuquerque against the village of Corrales 
and its mayor, to secure a determination of the city's au- 
thority over the subdivision, platting and zoning of lands 
lying within Bernalillo’ county within five miles of the _ 
city's boundary, should have been laid in adjoining San- 
doval county where Corrales maintained all of its munici- 
pal offices and wherein all the territory it encompassed 
lay, except for lands which it had purportedly annexed, in 


. Bernalillo county; the subdivision, platting and zoning au- 
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thority of Albuquerque over the land in question was not 
an interest in land within the contemplation of Subsection 
D(1) of this section and the applicable venue statute was 
38-3-2 NMSA 1978. City of Albuquerque v. Village of Cor- 
rales, 1975-NMSC-0438, 88 N.M. 185, 539 P.2d 205. 

Water rights suit involving state official. — Venue 
for a suit governing the adjudication of water rights was 
properly brought in the county having jurisdiction over 
the stream system pursuant to Subsection D(1) as op- 
posed to the county wherein the state engineer had his 
offices pursuant to Subsection (G). Because the county 
district court wherein the stream system was located 
properly had venue over the water rights adjudication, 72- 
4-17 NMSA 1978 required that that court have exclusive 
jurisdiction over all questions relating to the water rights 
involved, including those against the state engineer. Ele- 
phant Butte Irrigation Dist. v. Regents of N.M. State Univ., 
1993-NMCA-009, 115 N.M, 229, 849 P.2d 372. 

Waiver of venue. Kalosha v. Novick, 1973-NMSC-010, 
84 N.M. 502, 505 P.2d 845. 


V. ACTIONS FOR TRESPASS UPON LAND. 


Waiver of venue. — The county in which an action 
shall be tried may be agreed upon by the parties, Or if the 
county in which the action is brought is not the proper 
one for the trial thereof, the action may nevertheless be 
tried therein unless the defendant by proper objection 
demand that it be tried in the county prescribed by law. 
But the objection must be raised prior to trial or it will be 
deemed waived. And any conduct on the part of the defen- 
dant manifesting satisfaction with the venue until after 
the trial, or defendant's abiding by it until the matter has 
proceeded to a hearing will be sufficient to constitute a 
waiver. Heron v. Gaylor, 1948-NMSC-072, 53 ibe 44, 201 
P.2d 366. 

A complaint alleging trespass and nuisance prop- 
erly filed as a transitory action. — Where plaintiff filed 
a complaint alleging trespass and nuisance in connection 
with the development of a wind farm, claiming that de- 
fendants, private companies in the wind energy business, 
damaged roads, fences, and grazing lands, removed, tam- 
pered with, or destroyed "No Trespassing" signs on plain- 
tiffs property, and also created a nuisance by installing 
an electric grounding system on plaintiff's fence which 
posed a risk of serious injury or death to people, live- 
stock and game, and where defendants sought dismissal 
for improper venue, claiming that because the object of 
plaintiffs complaint is a dispute over ownership of and 
access to property, the suit must be filed in the county in 
which the land is located rather than the county in which 
plaintiff resides, the district court did not err in denying 
defendants’ motion to dismiss because the proper venue 
for trespass and nuisance actions seeking to restrain fu- 
ture invasions is the county where either the plaintiff or 
defendant resides, and in this case, the complaint does 
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not have as its object land or any interests in land within 
the meaning of Subsection (D)(1) of this section, and was 
therefore properly filed as a transitory action under Sub- 
section (E) and (A) of this section, Kaywal, Inc. v. Avangrid 
Renewables, Inc, , 2021-NMCA-037, cert, denied, 


VI, ACTIONS AGAINST TRANSIENTS OR 
NONRESIDENTS. 


Foreign corporations with statutory agents in dif- 
ferent counties. — Venue that is proper for one foreign 
corporation defendant with a statutory agent cannot estab- 
lish venue for another foreign corporation defendant where 
the other foreign corporation maintains a statutory agent 
in a separate county. Bank of America v. Apache Corpora- 
tion, 2008-NMCA-054, 144 N.M. 123, 184 P.3d 435, cert. 
denied, 2008-NMCERT-003, 143 N.M. 681, 180 P.3d 1180. 

Foreign corporation and New Mexico corporation 
with statutory agents in different counties. — Venue 
that is proper for one foreign corporation defendant with 
a statutory agent may establish venue for a New Mexico 
corporation defendant even if the New Mexico corporation 
maintains a statutory agent and a principal place of busi- 
ness in another county. Bank of America v. Apache Corpo- 
ration, 2008-NMCA-054, 144 N.M. 1238, 184 P.3d 435, cert. 
denied, 2008-NMCERT-003, 143 N.M. 681, 180 P.3d 1180. 

Venue for a resident defendant is proper in the 
county where a defendant foreign corporation's statu- 
tory agent resides. Gardiner v, Galles Chevrolet Company, 
2007-NMSC-052, 142 N.M. 544, 168-P.3d 116. 

Appointment of statutory agents. — Pursuant to 
53-17-9 NMSA 1978, a foreign corporation may appoint 
a non-resident statutory agent which gives the corpora- 
tion the benefit offered by the venue exceptions of Sub- 
section F. Cooper v. Chevron U.S.A., Inc., 2002-NMSC-020, 
132 N.M. 382, 49 P.3d 61. 

Foreign corporation with statutory agent. — Sub- 
section F of this section limits the proper venue in an ac- 
tion against a foreign corporation with a statutory agent. 
Baker v. BP American Prod. Co., 2005-NMSC-011, 137 
N.M. 334, 110 P.3d 1071. 

Multiple non-resident defendants. — In actions 
with multiple defendants, venue for a non-resident de- 
fendant cannot determine venue for a foreign corporation 
with a statutory agent. Baker v. BP America Prod, Co., 
2005-NMSC-011, 137 N.M. 334, 110 P.3d 1071. 

Foreign corporations are nonresidents, — Under 
the plain and unambiguous language of this section, for- 
eign corporations are considered nonresidents of this state 
for the purpose of venue. Thus, suits against such corpo- 
rations fall under the terms of Subsection F, but suits by 
such corporations are governed by the provisions of Sub- 
section A. Aetna Fin. Co, v, Gutierrez, 1981-NMSC-090, 96 
N.M. 538, 632 P.2d 1176, overruled on other grounds by 
Cooper v. Chevron USA, 2002-NMSC-020, 1382 N.M. 382, 
49 P.3d 61. 

Wrongful death action between nonresidents. 
— An action for wrongful death, due to an automobile 
accident, being transitory in character, may be brought 
anywhere in the state when both plaintiff and defendant 
are nonresidents, State ex rel, Appelby v. District Court, 
1942-NMSC-046, 46 N.M. 376, 129 P.2d 338. 

Action upon contract against nonresident. — Al- 
though this section provides that suit can be brought 
where a contract was made or to be performed, the section 
also provides that a suit can be brought against a nonresi- 
dent in any county of the state. Valley Country Club, Inc. 
v. Mender, 1958-NMSC-042, 64 N.M. 59, 323 P.2d 1099. 

When venue is based on where a contract is to be per- 
formed, the court should determine whether the venue 
chosen by the plaintiff is one where a primary or prin- 
cipal activity of the contract is to take place. Team Bank 
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v. Meridian Oil, Inc., 1994-NMSC-083, 118 N.M. 147, 879 
P.2d 779. 


VII. ACTIONS AGAINST STATE OFFICERS. 


The legislature has expressly localized suits 
against state officers by virtue of this sec- 
tion. Tudesque v. N.M. State Bd. of Barber Exam'rs, 
1958-NMSC-128, 65 N.M. 42, 331 P.2d 1104. 

Localized suits against state officers. — The leg- 
islature intended that actions against state officers be 
brought in Santa Fe county and not elsewhere. State ex 
rel, State Hwy. Comm'n v. Quesenberry, 1964-NMSC-043, 
74 N.M. 30, 390 P.2d 273, ; 

The words "state officers" as used in Subsection 
G of this section does not mean merely the executive 
department heads elected by the people and as recog- 
nized under the constitution, but includes incumbents 
of offices created by the legislature. Pollack v. Montoya, 
1951-NMSC-056, 55 N.M. 390, 234 P.2d 336; see also Lacy 
v, Silva, 1972-NMCA-064, 84 N.M. 48, 499 P.2d 361, cert. 
denied, 84 N.M. 37, 499 P.2d 355. 

Persons and bodies deemed state officers. — The 
bureau of revenue (now taxation and revenue depart- 
ment) is a state officer since it is charged with the admin- 
istration and enforcement of the revenue laws through 
its commissioner of revenue (now secretary of taxation 
and revenue). State ex rel, Bureau of Revenue v. MacPher- 
son, 1968-NMSC-106, 79 N.M. 272, 442 P.2d 584, over- 
ruled on other grounds by N.M. Livestock Bd. v. Dose, 
1980-NMSC-022, 94 N.M. 68, 607 P.2d 606. 

The board of barber examiners (now board of barbers 
and cosmetologists), with statutory situs in Santa Fe, 
has been clothed by the legislature with powers and du- 
ties of statewide scope, the exercise of which involves 
some portion of the governmental power. Hence the board 
itself, as well as its component members, is a state offi- 
cer as such within the meaning of Subsection G of this 
section. Tudesque v. N.M. State Bd. of Barber Exam'rs, 
1958-NMSC-128, 65 N.M. 42, 331 P.2d 1104. 

The commissioner of revenue (now secretary of taxation 
and revenue) is a state officer. State ex rel. Bureau of Rev- 
enue v. MacPherson, 1968-NMSC-106, 79 N.M. 272, 442 
P.2d 584, overruled on other grounds by N.M. Livestock 
Bd. v. Dose, 1980-NMSC-022, 94 N.M. 68, 607 P.2d 606. 

Sovereign power is clearly vested in the office of the 
commissioner of revenue (now secretary of taxation and 
revenue) and this office is therefore a state office. Lacy v, 
Silva, 1972-NMCA-064, 84 N.M. 48, 499 P.2d 361, cert. de- 
nied, 84 N.M. 37, 499 P.2d 355. 

A district director (now division director) of revenue is 
not autonomous and is not independent, therefore, sover- 
eign power has not been vested with the district director 
either by the legislature or by the commissioner pursuant 
to legislative authority and absent a vesting of sovereign 
power in the district director, he is not an "officer" within 
the meaning of Subsection G of this section. Lacy v. Silva, 
1972-NMCA-064, 84 N.M. 438, 499 P.2d 361, cert. denied, 
84 N.M. 37, 499 P.2d 355. 

Chief of division of liquor control (now director of de- 
partment of alcoholic beverage control) is a state officer 
within terms of Subsection G of this section requiring 
civil actions brought against state officers to be brought in 
the county where the office is located. Pollack v. Montoya, 
1951-NMSC-056, 55 N.M. 390, 234 P.2d 336. 

State highway commissioners are state officers 
within the meaning of this statute. Jones v. N.M. State 
Hwy. Dep't, 1979-NMSC-033, 92 N.M. 671, 593 P.2d 1074. 

Section applicable to actions against state of- 
ficers for acts committed while purporting to act 
within scope of official authority or capacity. — 
Statutes which prescribe venue for suits against state of- 
ficers, for acts done by virtue of their office, control suits 
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for acts done by them while purporting to act within the 
scope of authority or official capacity. Allen v. McClel- 
lan, 1967-NMSC-114, 77 N.M, 801, 427 P.2d 677, over- 
ruled on other grounds by N.M. Livestock Bd. v. Dose, - 
1980-NMSC-022, 94 N.M..68, 607 P.2d 606... 

Acts committed while, purporting to act within 
scope of official authority or capacity..— Where it 
was not asserted that alleged wrongful acts were com- 
mitted by defendants while purporting to act within the 
scope of their official authority or capacity, the provi- 
sions of this section were not. applicable, Allen v. McClel- 
lan, 1967-NMSC-114, 77 N.M. 801, 427 P.2d 677, over- 
ruled on other grounds by NM. Livestock Bd, v. Dose, 
1980-NMSC-022, 94 N,M. 68, 607 P.2d 606, 

Where plaintiffs claim was that the conduct ofthe 
district director (now division director) of revenue which 
gave rise to the filing of the criminal, complaint was en- 
tirely outside the scope of his employment with the state 
of New Mexico and plaintiff sought damages only against 
the district director and on the basis of acts outside the 
scope of his employment, this section was not applicable, 
Lacy v. Silva, 1972-NMCA-064, 84 N.M. 48, 499 P.2d 361, 
cert. denied, 84 N.M. 37, 499 P.2d 355. 

Injunctive proceedings against state officers. — 
Statutes which prescribe venue for suits against state of- 
ficers, for acts done by virtue of their office, control suits 
for acts.done by them while purporting to act within the 
scope of authority or official. capacity. These same, rules 
apply to suits for injunction against such officers, Allen 
v. McClellan, 1967-NMSC-114, 77 N.M..801, 427 P.2d 677, 
overruled on other grounds by N.M., Livestock Bd, v. Dose, 
1980-NMSC-022, 94 N.M. 68, 607 P.2d 606. 

Mandamus proceedings against state officers, — 
This section cannot be considered as a means of ousting 
a court of jurisdiction once that jurisdiction has attached; 
and this is particularly true where the state commission 
originally sought the aid of the court in another county 
by seeking relief; such as, in the condemnation of prop- 
erty. Therefore, Subsection G is not controlling, and.it was 
within the jurisdiction of the trial court to issue, in the pri- 
mary case, its writ of mandamus against appellant, which 
had initially applied to that same court for relief. State ex 
rel,. State Hwy. Comm'n v, Quesenberry, 1964-NMSC-043, 
74 N.M. 30, 390 P.2d 273. 

Section inapplicable to action for release of funds 
held by department. — An action for the release of 
funds held by the human services department pursuant 
to. a court order is not a "suit against a state officer" but 
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is an exercise by a court of its continuing jurisdiction; - 


thus, this section is inapplicable. In re Estate of Guerra, 
1981-NMCA-063, 96 N.M. 608, 633 P.2d 716. 

Section requires only venue be proper when ac- 
tion is commenced, Valdez v. Ballenger, 1978-NMSC-055, 
91 N.M. 785, 581 P.2d 1280. . 

Suits against state officers may be brought in 
Santa Fe county, where the capital is located, Jacobs v. 
Stratton, 1980-NMSC-091, 94 N.M. 665, 615 P.2d 982. 

Subsection G is not jurisdictional; prior cases 
so holding are overruled. N.M. Livestock Bd. v. Dose, 
1980-NMSC-022, 94 N.M. 68, 607 P.2d 606. 

Venue should not be equated with jurisdiction in 
suits against state, its officers or employees. N.M. Live- 
stock Bd. v. Dose, 1980-NMSC-022, 94 N.M. 68, 607 P.2d 
606. 

Applicability of Subsection G to state educational 
institutions. — This section, not 41-4-18 NMSA 1978, 
the yenue provision of the Tort Claims Act, applies to all 
tort actions brought against state educational institutions 
or employees thereof. Clothier v. Lopez, 1985-NMSC-088, 
103 N.M. 593, 711 P.2d 870. 

Law reviews. — For article, "Survey of New Mexico Law, 
1979-80; Administrative Law," see 11 N.ML.L. Rey, 1.1981). 
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For article, "Survey of New Mexico Law, 1979-80: Civil 
Procedure," see 11 N.M.L. Rev. 53 (1981). 

For annual survey of New ‘Mexico law'relating to civil 
procedure, see 12 N.M.L. Rev. 97 (1982). °. 

For annual survey of New Mexico law relating to civil 
procedure, see 13 N.M.L. Rev, 251 (1983). 

For 1984-88 survey of New Mexico administrative law, 
19 N.M.L. Rev. 575 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 77 Am. 
Jur. 2d Venue §§ 1 to 8. 

Liability or indemnity insurance as regards accident 
as "accident insurance" within meaning of statute. as to 
venue, 77 A.L.R. 1416. 

Constitutionality. of statute which permits action 
against trucking or bus company for injury to person 
or property to be brought in any county through or into 
which the route passes, 81 A.L.R. 777. 

Aeroplane passenger, venue of action for injury to, 83 
A.L.R. 376, 99:A.L.R. 173, 155 A.L.R. 1026. 

Venue of actions for declaratory judgments, 87 A. LR. 
1245. 

Plaintiff's bona fide belief in cause of action against de- 
fendant whose presence in action is necessary to justify 
venue as against another defendant, as sustaining venue 
against latter notwithstanding failure to establish cause of 
action or dismissal of action, against former, 93 A.L.R. 949. 

Growing crops, venue of action for damages to, 103 
A.L.R. 374, 

Mortgages securing same debt or portions thereof, upon 
real property in different counties, right to maintain sin- 
gle suit to foreclose, 110 A.L.R. 1477. 

Guardianship of incompetent or. infant. as affecting 
venue of.action, 111 A.L.R. 167. 

Joining cause of action or prayer. for personal relief as 
affecting venue of action relating to real property, 120 
A.L.R. 790. 

Fraud in the sale of real property, location of land as 
governing venue of action for damages for, 163 A.L.R. 
1312. 

Timber contract, venue in action arising out of, after de- 
lay in performance, 164 A.L.R. 465. 

Presumption or inference as to place of forgery, arising 
from unexplained possession or uttering of forged paper, 
164 A.L.R. 649, ; 

Venue of action involving real estate situated in two or 
more counties or districts, 169 A.L.R. 1245. 

Designation of place of business of corporation papers, 
conclusiveness of, as regards venue, 175 A.L.R. 1092. 

Lien as estate or interest inland within venue statute, 
2 A.L.R.2d 1261. 

Nuisance, suit to enjoin, 7 A.L.R.2d 481, 

Remedy and procedure to avoid release or satisfaction 
of judgment, 9 A.L.R.2d.553. 

Effect of nonsuit, dismissal or discontinuance of action 
on previous orders, 11 A.L.R.2d 1407. 

Relationship between "residence" and "domicil" under 
venue statutes, 12 A,L.R.2d 757. 

Personal property: what is an action for damages to per- 
sonal property within venue statute, 29 A.L.R.2d 1270. 

Applicability, to annulment actions, of residence re- 
quirements of divorce statutes, 82 A.L.R.2d 734. 

Partnership dissolution, settlement, or accounting, 33 
A.L.R.2d 914, 

Wrongful death action, 36 A.L.R.2d 1146. 

Fraudulent conveyance, setting aside of, 37 A.L, R.2d 
568, 

Nonresident motorist served constructively under stat- 
ute, venue of action against, 38 A.L,R.2d 1198, 

Divorce: venue of divorce action in particular county as 
dependent on residence or domicile for a specified length 
of time, 54 A.L.R.2d 898, 

Replevin, or similar possessory action, proper county for 
bringing, 60 A.L.R.2d 487. 
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Specific performance of contract pertaining to real prop- Real estate: venue of damage action for breach of real 
erty, action for, 63 A.L.R.2d 456. estate sales contract, 8 A.L.R.3d 489. 
Timber: action for cutting, destruction, or damage of Venue of civil libel action against newspaper or periodi- 
standing timber or trees, 65 A.L.R.2d 1268. cal, 15 A.L.R.8d 1249. 
Airplane accident: proper forum and right to maintain Venue ‘in action for malicious prosecution, 12 
action for accident causing death over or in high seas, 66 A.L.R.4th 1278. 
A.L.R.2d 1002. Validity of contractual provision limiting place or court 
Intervention by other stockholders in stockholder's de- in which action may be brought, 31 A.L.R.4th 404. 
rivative action, 69 A.L.R.2d 562. Place where claim or cause of action "arose" under state 
Slander action, 70 A.L.R.2d 1340. venue statute, 58 A.L.R.4th 1104, 
Contribution or indemnity claim arising from payment Place where corporation is doing business for purposes 
of judgment as claim in motor vehicle accident case, 84 of state venue statute, 42 A.L.R.5th 221, 
A.L.R.2d 994, Venue of wrongful death action, 58 A.L.R.5th 5365. 
Executor: place of personal representative's appoint- Construction and application of venue provisions of 
ment as venue of action against him in his official capac- Miller Act (40 USCS § 270b (b)), 140 A.L.R. Fed. 615. 
ity, 93 A.L.R.2d 1199. 92 C.J.S. Venue § 5. 


38-3-1.1. Jurisdiction of district courts. 


All district courts have jurisdiction to review the action of any executive branch, agency or de- 
partment in those cases in which a statute provides for judicial review. 


History: Laws 1988, ch. 8, § 2. 


38-3-2. [Actions against oracle or board of county 
commissioners. | 


All civil actions not otherwise required by law to be brought. in the district court of Santa Fe 
county, wherein any municipality or board of county commissioners is a party defendant, shall 
be instituted only in the district court of the county in which such municipality is located, or for 
which such board of county commissioners is acting. 


History: Laws 1939, ch. 85, § 1; 1941 Comp., § 19- lay, except for lands which it had purportedly annexed, in 


502; 1953 Comp., § 21-5-2. Bernalillo county; the subdivision, platting and zoning au- 
Bracketed material. — The bracketed material was thority of Albuquerque over the land in question was not 
inserted by the compiler and is not part of the law. an interest in land within the contemplation of Subsec- 


tion D(1) of 38-3-1 NMSA 1978 and the applicable venue 
statute was this section. City of Albuquerque v. Village of 
Section is one fixing venue and not jurisdic- Corrales, 1975-NMSC-043, 88 N.M. 185, 539 P.2d 205. ; 
tion. State ex rel. Bd. of Cnty, Comm'rs v. Board of Cnty. _Applicability to federal claims. — The venue provi- 
Comm'rs, 1954-NMSC-124, 59 N.M. 9,277 P.2d 960). sions Se 4 ere ets to federal cn rights ‘cial 
Declaratory action by city against village to de- against board of county commissioners, Williams v. Boar 
termine authority over subdivision, platting and of Cnty. Comm'rs, 1998-NMCA-090, 125 N.M. 445, 963 
zoning of certain lands. — Venue.in a declaratory suit P.2d 522, cert. denied, 125 N.M. 654, 964 P.2d 818, ; 
by the city of Albuquerque against the village of Corrales Am. Jur, 2d, A.L.R. and C.J.S, references. — Public 
and its mayor, to secure a determination of the city's au- officers, proceedings against, 48 A.L.R.2d 4238, 
thority over the subdivision, platting and zoning of lands Change of venue as justified by fact that large number 
lying within Bernalillo county within five miles of the of inhabitants of local jurisdiction have interest adverse to 
city's boundary should have been laid in adjoining San- party to state civil action, 10 A.L.R.4th 1046. 
doval county, where Corrales maintained all of its munici- 20. C.J.S. Counties § 260; 64 C.J.S, Municipal Corpora- 
pal offices and wherein all the territory it encompassed tions § 2203. 


ANNOTATIONS 


38-3-3. Change of venue in civil and criminal cases. 


The venue in all civil and criminal cases shall be changed, upon motion, to another coun iy free 
from exception: 

A. whenever the judge is interested in the result of the case or is related to or has been counsel 
for any of the parties; or 

B. when the party moving for a change files in thie’ case an affidavit of himself, his agent or 
attorney, that he believes he cannot obtain a fair trial in the county in which the case is pending 
because: 
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(1) the adverse party has undue influence over the minds of the inhabitants of the county; 


(2) the inhabitants of the county are prejudiced against the party; 


4 


(3) of public excitement or local prejudice in the county in regard to the case or the ques- 
tions involved in the case, an impartial jury cannot be obtained in the county to try the case; or 
(4) of any other cause stated in the affidavit. 


History: Laws 1929, ch. 60, § 1; C.S. 1929, § 147- 
105; 1941 Comp., § 19-503; 1953 Comp., § 21-5-3; Laws 
1965, ch. 187, § 1; 2003, ch. 52, § 1. 

Cross references. — For requirement of evidence*in 
support of motion for change of venue, see 38-3-5 NMSA 
1978... 

For locations to which cases removed, see 38-38-7 NMSA 
1978, 

For changes of judges, see 38-3-9 and 38-3-10 NMSA 
1978. 

For costs of changes of venue, see 38-3-11 NMSA 1978. 

For disqualification of judges, see N.M. Const., art. VI, 
§ 18. 

The 2003 amendment, effective March 19, 2003, de- 
leted former designation A and redesignated former A(1), 
A(2), A(2)(a) to A(2)(d) as designations A, B, B(1) to B(4) 
respectively; substituted "another country" for "some coun- 
try" in the introductory paragraph; in Paragraph B(3) de- 
leted "because" at the beginning; substituted "in the case" 
for "therein" in present Paragraph B(3); deleted former 
Subsection B which provided that any party in any civil or 
criminal case who objects to a change of venue shall move 
for a change of venue on or before the first day of any regu- 
lar or special term of court; and deleted Subsection C which 
read: "If the motion for change of venue is filed in vacation, 
five days' notice of the time and place’of presenting the mo- 
tion must be given to the opposite party or his attorney". 


ANNOTATIONS 


Necessity of proving that no fair trial can be had. 
—A court which renders the initial decree in child custody 
and visitation proceedings is the proper venue for subse- 
quent modifications over other district courts of this state. 
A change of venue for "other cause" under Section 38-3- 
3A(2)(d) NMSA 1978 (now 38-3-3B(4) NMSA 1978) re- 
quires that the movant show’that the movant cannot get 
a fair trial without a change of venue. Dugie v. Cameron, 
1999-NMSC-002, 126 N.M: 433, 971 P.2d 390. 

Voir dire answers. — Answers of prospective jurors 
to questions on voir dire was evidence to be considered in 
deciding the venue motions. The evidence of the answers 
moved the venue question out of the mandatory provi- 
sions of Section 38-3-3A NMSA 1978, and into the discre- 
tionary provisions of Section 38-3-5, NMSA 1978. State v. 
Montano, 1979-NMCA-101, 93 N.M, 436, 601 P.2d 69. 

The legislature intended Section 38-3-3A NMSA 
1978 to apply to the single-judge districts of the terri- 
torial courts and early statehood and is now without force 
or effect. Cook v. Anding, 2008-NMSC-035, 144\N.M. 400, 
188 P.3d 1151. 

Power of trial court to order change of venue 
upon own motion, — A trial court, in a proper case and 
in the exercise of its discretion, has the power to order a 
change of venue sua sponte. This power existed at com- 


mon law and the common law is the rule of practice and © 


decision in New Mexico. Valdez v. State, 1972-NMSC-029, 
83 N.M, 720, 497 P.2d 231, cert. denied, 409 U.S. 1077, 93 
S. Ct. 694, 34 L. Ed. 2d 666 (1972). / 

Change of venue may be based on presumed 
prejudice or on actual prejudice, — The trial court 
may change venue based on presumed prejudice or on 
actual prejudice; presumed prejudice arises when the 
evidence shows that the community is so saturated with 
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inflammatory publicity about the crime’ that it must be 
presumed that the trial proceedings are tainted; actual 
prejudice requires a direct investigation into the attitudes 
of potential jurors during voir dire to establish whether 
there is such widespread and fixed prejudice within the 
jury pool that a fair trial in that venue would be impos- 
sible, State v Astorga, 2015-NMSC-007. 

Where district court found insufficient evidence of pre- 
sumed prejudice and proceeded to voir dire, potential 
jurors filled out extensive questionnaires, and over the 
course of voir dire, each potential juror was questioned 
regarding actual prejudice, jurors who could not be impar- 
tial were excused, and the jury that was finally impan- 
eled was composed of jurors who affirmed their ability to 
remain impartial, defendant's right to a fair and impartial 
jury was safeguarded, and the district court did not err 
in denying defendant's motion to change venue. State v 
Astorga, 2015-NMSC-007, 

Court not to change venue of misfiled suit. — Ab- 
sent a statute giving it such authority, a trial court has no 
power to change the venue of a misfiled lawsuit. Jones v. 
N.M. State Hwy. Dep't, 1979-NMSC-033, 92 N.M. 671, 593 
P.2d 1074. 

The trial court may not transfer venue of a misfiled suit. 
Team Bank v. Meridian Oil, Inc., 1904-NMSC- 083, 118 
N.M. 147, 879 P.2d 779: i Va 

Change of venue over objection of defendant in 
criminal case. — The venue of.a criminal case may be 
changed on application of the state, even over the objec- 
tion of the defendant, where public excitement and lo- 
cal prejudice would prevent a fair trial. State v. Archer, 
1927-NMSC-002, 32 N.M. 319, 255 P. 396; see also State v. 
Holloway, 1914- NMSC- 086, 19 N.M. 528, 146 P, 1066, but 
see State v, Tijerina, 1972-NMCA-169, 84 N.M. 482, 504 
P.2d 642, aff'd, 1973-NMSC-105, 86 N.M. 31, 519 P.2d 127, 
cert. denied, 417 U.S. 956, 94S. Ct. 3085, 41 L. Ed. 2d 674 
(1974). 

Waiver of constitutional vicinage. — Oncé defen- 
dant has successfully moved for a change of venue, he can- 
not subsequently claim a constitutional right to the origi- 
nal venue, as he has waived his right to trial in the county 
of constitutional vicinage. State v. House, 1999-NMSC-014, 
127 N.M. 151, 978 P.2d 967, 

Requirements as to form and time for filing 
of motion for change of venue. Valdez v. State, 
1972-NMSC-029, 83 N.M. 720, 497 P.2d 231, cert. de- 
nied, 409 U.S. 1077, 93 S. Ct. 694, 34 L. Ed. 2d 666 (1972); 
State v. Aull, 1967-NMSC-233, 78 N.M. 607, 435 P.2d 
437, cert. denied, 391 US. 927, 88 S. Ct. 1829, 20 L. Ed. 
2d 688 (1968); Askew v. Fort Sumner Irrigation Dist., 
1968-NMCA-084, 79 N.M. 671, 448 P.2d 183; State v. Lind- 
sey, 1969-NMCA-121, 81 N.M. 1738, 464 P.2d 903, cert. de- 
nied, 81/N.M- 140,'464 P.2d 559 (1970), and cert. denied, 
398 U.S. 904, 90S, Ct. 1692, 26 L. Ed. 2d 62 (1970); State v, 
Tapia, 1970-NMCA-037, 81 N.M. 365, 467 P.2d.31. 

Procedure required upon motion generally. 
— When requisite motion to change venue is made, the 
venue must be changed or, in the alternative, the court 
may require evidence in its support; if,a hearing is had 
thereon, it is the duty of the court to determine the ques- 
tion by its findings, State v. Fernandez, 1952-NMSC-087, 
56 N.M. 689, 248 P.2d 679. 
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The provisions of this section are mandatory when 
the prescribed steps have been taken, unless evidence is 
called for. The mandatory provisions become: discretion- 
ary once additional evidence is requested. State v.!Turner, 
1976-NMCA-119, 90 N.M. 79; 559. P.2d 1206, cert. denied, 
90 .N.M. 9, 558 P.2d 621 (1977). See also 38-3- 5 NMSA 
1978. 

Procedure when motion based upon ground of 
interest of judge. — This section and 38-3-5 NMSA 
1978.do not require any evidence in support of the mo- 
tion for change of venue when based upon the -inter- 
est of the judge, and dispense-with any findings by the 
judge upon that question. State ex rel. Hannah v, Armijo, 
1933-NMSC-087, 38,N.M. 73,28 P.2d 511, See-also 38-8-9 
and 38-3-10 NMSA 1978. 

Motion for venue change by prosecution. — Trial 
court did not abuse ‘its discretion in holding, following 
two highly publicized trials in Taos County, both of which 
ended in hung juries, that the prosecution was unable to 
obtain a fair trial in that county and that therefore the 
trial could be relocated. State v, House, 1999-NMSC-014, 
127 N.M. 151,978 P.2d 967. 

Responsive pleading to motion not required. —In 
the absence of statutory requirement no answer or other 
pleading is:required to a motion for change of venue. State 
v. Montoya, 1968-NMCA-069,: 80.N.M..64, 451 P.2d 557; 
aff'd sub nom. Deats v. State, 1969-NMSC-029, 80 N.M. 
77, 451 P.2d 981. 

There is no statutory requirement for filing of. a re- 
sponsive pleading to a motion for change of venue, and 
the state's failure to controvert the motion cannot be 
made the basis for concluding that movant,is entitled to 
a change of venue as a matter of law, State v. Montoya, 
1968-NMCA-069, 80 N.M. 64, 451 P.2d 557; aff'd sub nom. 
Deats v. State, 1969-NMSC-029, 80 N.M. 77,451 P.2d 981. 

Burden of proof when a motion and affidavit are 
submitted for a change of venue remains on the mov- 
ing party and, when. evidence is produced, that evidence 
must be persuasive of the probability that.a fair trial can- 
not be obtained in the county where the cause is pending. 
Deats v. State, 1969-NMSC-029, 80 N.M. 77, 451 P.2d 981. 

The mere fact no counter-evidence was presented by the 
state in response to motion for change of venue furnished 
no basis for a holding that movant was entitled to a change 
of venue as a matter of law since the burden of proof on 
the removal motion was on movant. State v. Montoya, 
1968-NMCA-069, 80 N.M. 64, 451 P.2d 557, aff'd sub nom. 
Deats v. State, 1969-NMSC-029, 80 N.M. 77, 451 P.2d,981, 

Exposure of. venire members to publicity about 
a case by itself does not establish prejudice or. cre- 
ate a presumption of prejudice. State v, Chamberlain, 
1991-NMSC-094, 112.N.M;,723, 819 P.2d.673., . 

Potential venue problem cured by instruction, — 
Trial court.did not abuse its discretion in holding trial in 
courtroom of building where crime scene was located; any. 
possible prejudice to defendant was cured by instructions 
to jury that they were not to visit the crime scene on their 
own. State v. Hernandez, 1998-NMCA-167, 126 N.M. 377, 
970 P.2d 149, cert. denied, 126 N.M. 533, 972 P.2d.362. 

Sufficiency of showing of grounds for change of 
venue. — This section does not mean that it must be 
conclusively shown that it is impossible to have a fair 
trial in the county where the venue is laid; but it is suf- 
ficient to show a reasonable apprehension that the de- 
fendant will not secure a fair trial or that the jury is un- 
der an influence inimical to the accused, State v, Alaniz, 
1951-NMSC-049, 55 N.M. 312, 232 P.2d 982; McCauley v, 
Ray, 1968-NMSC-194, 80 N.M. 171, 453 P.2d 192. * 

Media publicity. — Numerous newspaper articles 
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and radio and television stories wherein an accused was ** 


mentioned, without more, did not necessarily establish 
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prejudice or such public excitement’as would make a fair 
trial impossible, and a change of venue necessary. Deats'v. 
State, 1969-NMSC-029, 80 N.M. 77, 451 P.2d 981. 

‘Evidentiary hearing on motion permitted. — In 
a case in which there has been no preceding changes of 
venue, the right to a venue change is generally manda- 
tory and must be granted; however, if the trial court deter- 
mines that evidencesin support of the motion is required, 
it may hold an evidentiary hearing. State v. Mantelli; 
2002-NMCA-033, 131 .N.M. 692, 42 Pad 272, cert. denied; 
131 N.M. 737, 42 P.3d-842. 

Failure to request specific findings upon fantiar! 
precludes appellate review. — Though a defendant 
moves for change of venue in murder trial, if he does not 
request specific findings with reference thereto from the 
trial court, denial of the motion is not open for appellate 
review. State v. Fernandez, 1952-NMSC-087, 56. N.M. 689, 
248 P.2d 679. 

Standard of review of trial court's denial of mo- 
tion to change venue. — If the trial court denies a 
motion to change venue based on presumed prejudice 
and proceeds with voir dire, an appellate court's review 
is limited to the evidence of actual prejudice. The deter- 
mination of actual prejudice requires a direct investiga- 
tion into the attitudes of potential jurors. A finding of 
no actual prejudice following voir dire, if supported by 
substantial evidence, necessarily precludes a finding of 
presumed prejudice, To prove.that reversible error oc- 
curred during voir dire, the defendant must show that 
the trial court abused its discretion by not excusing a ju- 
ror who demonstrated actual pagiudions State v. Romero, 
2019-NMSC-007. 

Trial court did not abuse its a deckian in deny- 
ing motion to change venue. — In defendant's trial for 
first-degree murder for the killing of a police officer, where 
defendant renewed a motion to change venue after voir 
dire was complete and a jury selected, the district court 
did not abuse its discretion in denying defendant's mo- 
tion, because each empaneled juror affirmed the ability to 
be a neutral finder of fact, and therefore voir dire revealed 
no actual, prejudice in the jury selected. State v. Romero, 
2019-NMSC-007, 

Standard of appellate review, — An order of a dis- 
trict court. denying a motion for a change of venue will 
not be reversed by. the supreme court unless the re- 
cord shows an abuse of discretion, State v. Ancheta, 
1915-NMSC-003, 20 N.M, 19, 145 P. 1086; Territory v. 
Cheney, 1911-NMSC-050, 16 N.M. 476, 120 P. 335. 

Findings made on a motion to change venue will not be 
disturbed upon review unless it appears from the evidence 
that the trial court acted unfairly and committed palpable 
abuse of discretion. State v. Fernandez, 1952-NMSGC-087, 
56 N.M, 689, 248 P.2d 679. 

An appellate court will reverse a trial court's denial of a 
motion for change of venue only when it is shown that the 
trial court acted unfairly or committed a palpable abuse 
of discretion, McCauley v. Ray, 1968-NMSC-194, 80 N.M. 
171, 453 P.2d 192, 

‘The determination, as to whether a change of venue 
should be granted after a hearing on a motion rests-in the 
sound.diseretion of the trial court, and this determination 
will not be disturbed on appeal absent a showing of abuse 
of this discretion and the burden of showing such an abuse 
rests on the movant, State v. Rushing, 1978-NMSC-092, 
85 N.M. 540, 514 P.2d 297, 

The trial court possesses broad discretion in ruling on 
motions to change venue, and the supreme court will not 
disturb its decision absent a showing of an-abuse of that 
discretion. State v, Chamberlain, 199}- NMSC- 094, 112 
N.M. 723, 819 P.2d 673. 
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Burden of showing abuse of discretion. — The bur- 
den to show an abuse of discretion in the case of a rul- 
ing on a motion for change of venue lies with the movant. 
State v, Chamberlain, 1991-NMSC-094, 112 N.M. 723, 819 
P.2d 673. 

Motion properly denied. — Where defendant drove 
a pickup. toward a group of trick-or-treaters on Hallow- 
een; the chaperone pushed the children out of the way but 
was struck and killed; defendant then left the scene of the 
accident; because of the local media coverage, defendant 
moved for a change of venue; the district court denied the 
motion, called two jury panels for selection and conducted 
voir dire; the court asked pointed questions to potential 
jurors who had heard of the case, including questions that 
asked those jurors to assess the impact of the publicity on 
their ability to be fair, whether they could evaluate the 
evidence without reference to information external to the 
court proceeding, and whether they had come to any con- 
clusions about: who was responsible for the accident; de- 
fendant had an opportunity to question jurors; and defen- 
dant did not point to any actual prejudice on the part of 
any juror, the court did not abuse its discretion in refusing 
to change the venue. State v. Melendrez, 2014-NMCA-062, 
cert. denied, 2014-NMCERT-006. 

Where the child, who was charged with murder, asked 
for a change of venue on the grounds that pre-trial pub- 
licity and public excitement surrounding the case would 
make it impossible:for the child to obtain a fair trial by 
an impartial jury; the pre-trial publicity occurred when 
the child escaped from detention; no publicity occurred 
after the child was recaptured; substantial time elapsed 
between the publicity and the trial; the ‘publicity con- 
sisted of newspaper articles and editorials, online forum 
postings, and a program on the television show "Amer- 
ica's Most Wanted"; and voir dire by the trial court and 
defense counsel did not reveal any prejudice of the jury 
panel from the pre-trial publicity, the trial court did not 
abuse its discretion in denying the motion to change 
venue. State v, Gutierrez, 2011-NMSC-024, 150 N.M. 232, 
258 P.3d 1024. 

The trial court did not abuse its discretion by denying 
defendant's change of venue motion where substantial 
evidence supported the court's determination that there 
was no evidence of actual prejudice among the members 
of the jury. State v. Barrera, 2001-NMSC-014, 130 N.M: 
227, 22 P.3d 1177. 

Trial court did not abuse its discretion in denying oral 
request for change of venue where defendant presented 
no evidence indicating that she was deprived of a fair and 
impartial jury. State v. Wynne, 1988-NMCA-106, 108 N.M. 
134, 767 P.2d 373. 

Denial of motion held error. — Where defendant 
filed a proper motion for change of venue showing circum- 
stances whereunder he could not obtain fair trial, such 
charges not. being controverted, trial court committed 
prejudicial error in not sustaining his motion for it. State 
v. Alaniz, 1951-NMSC-049, 55 N.M. 312, 232 P.2d 982. 

Law reviews. — For article, "Survey of New Mexico 
Law, ‘1982-83: Civil Procedure," see 14 N.M.L. Rev. 17 
(1984), 

For annual survey of New Mexico law of civil al gabri d 
19 N.M.L. Rev. 627 (1990). 

Am. Jur, 2d, A.L.R. and C.J.S. references. —T77 ‘hii 
Jur. 2d Venue § 48. 


TRIALS: 
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Contempt in violating injunction in industrial dispute, 
statute as to right of one charged with, to change of venue, 
35 A.L.R. 462, 97 A.L-R. 1333, 106 A.L.R. 361, 120 A.L.Ry 
316, 124 A.L.R. 751, 127 A.L.R. 868. 

Corporations, prejudice against officer, stockholder, or 
employee, as ground for change of venue on application of 
corporation, 63 A.L.R. 1015. 

Lis pendens as affected by change of venue, 71 A.L.R. 
1094, 

Civil action or civil proceeding, what:is, within statute 
relating to change of venue, 102 A.L.R. 397. 

Statute affecting number of changes of venue, 104 
A.L.R. 1494. 

Appearance to dpoly for change of venue as submission 
to jurisdiction of court, 111 A.L.R, 934. 

- Delay in proceeding to trial, proceedings for change of 
venue as affecting applicability of statutory requirement 
or rule of court that action be brought to trial within spec- 
ified time, 112 A:L.R. 1173. 

Power of guardian ad litem or next’ friend to apply for 
change of venue, 115 A.L.R. 574. 

Nonsuit, dismissal or discontinuance of action, sitet on 
previous orders, 11 A.L.R.2d 1407. 

Construction of effect of statutes providing for venue 
of criminal case in either county, where crime is com- 
mitted partly in one county and partly in another, 30 
A.L.R.2d 1265, 73 A.L.R.38d 907, 100 A.L.R.38d 1174, 11 
A.L.R.4th 704, 

District and prosecuting attorneys: power or ‘duty’ of 
prosecuting attorney to proceed with prosecution after 
change of venue, 60 A.L.R.2d 864. 

Witnesses: construction and effect of statutory provision 
for change of venue for the promotion of the convenience 
of witnesses and the ends of justice, 74 A.L.R.2d 16. 

Binding effect of order on motion for change of venue, 
where action is terminated otherwise than on merits and 
reinstituted, 85 A.L.R.2d 998. 

Prohibition as appropriate remedy to review ruling on 
change of venue in civil case, 93 A.L.R.2d 802. 

Inclusion or exclusion of first and last days in comput- 
ing the time for performance of an act or event which 
must take place a certain number of days before a known 
future date, 98 A.L.R.2d 1331. 

Fair trial: right of accused in misdemeanor prosecution 
to change of venue on grounds of inability to secure fair 
trial and the like, 34 A.L.R.3d 804. 

State's right to change of venue in criminal case, 46 
A.L.R.3d 295: 

Choice of venue to which transfer is to be had, where 
change is sought because of local prejudice, 50 A.L.R.3d 760. 

Adequacy of defense counsel's representation of crimi- 
nal client regarding venue and recusation matters, 7 
A.L.R.4th 942. ‘ 

Change of venue as justified’ by fact that large number 
of inhabitants of local jurisdiction have interest adverse to 
party to state civil action, 10 A.L.R.4th 1046. 

Power of state trial court in criminal case to change 
venue on its own motion, 74 A.L.R.4th 1023. 

Forum non conveniens in products liability CASES; 76 
A.L.R.4th 22. 

What constitutes "initial pleading" for purposes of com- 
puting time for removal of civil action from state to fed- 
eral court under 28 USCS § 1446(b), 130 A.L.R. Fed. 581. 

‘92 C.J.S. Venue § 128. 


38-3-4. Change of venue by stipulation of parties. 


In addition to the provisions for change of venue in Section 38-3-3 NMSA 1978, a change of 
venue from one county to another within the same judicial district may be ordered by a district 
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judge in any civil or criminal proceeding in a district court if both parties stipulate in writing to 
that change. 


History: 1953 Comp., § 21-5-3.1, enacted by Laws ANNOTATIONS 
1961, ch. 129, § 1. ry rit 
Am. Jur. 2d, A.L.R. and C.J.S. references. — 77 Am. 
Jur. 2d Venue § 52. 
92 C.J.S. Venue § 137. 
38-3-5. [Evidence in support of application; findings; decision. | 


Upon the filing of a motion for change of venue, the court may require evidence in support 
thereof, and upon hearing thereon shall make findings and either grant or overrule said motion. 


History: Laws 1929, ch. 60, § 2; ©. S. 1929, § 147-106; The burden of showing that the trial court abused its 


1941 Comp., § 19-504; 1953 Comp. +» § 21-5-4. discretion in denying the motion for a change of venue 
Bracketed material. — The bracketed material was is on the movant. Lopez v. Truckstops Corp. of Am., 

inserted by the compiler and is not part ofthe law. 1987-NMCA-058, 105 N.M, 782, 737 P.2d 894, cert. denied, 
Cross references. — For motion for change of venue 105 N.M. 720, 737 P.2d 79. 

generally, see 38-3-3 NMSA 1978. Process of determining whether or not the facts 


necessary for a change of venue exist is the same 
as that followed in determining any other fact in a case. 
McCauley v. Ray, 1968-NMSC-194, 80 N.M. 171, 453 P.2d 


ANNOTATIONS 


Decision is discretionary. — Trial court's decision on 
a motion for change of venue is discretionary and is re- 192. c 
viewed only for an abuse of discretion. Lopez v. Truckstops It is for the trial court to determine, on the basis of sub- 


Corp. of Am., 1987-NMCA-058, 105 N.M. 782, 737 P.2d stantial evidence, whether there is a reasonable appre- 
894, cert. denied, 105 N.M. 720, 737 P.2d 79. hension that a fair trial cannot be obtained. McCauley v. 


Procedure required upon motion generally. — Ray, 1968-NMSC-194, 80 N.M. 171, 453 P.2d 192. 
When requisite motion to change venue is made, the venue Section requires the court to make findings of 
must be changed or. in the alternative, the court may. fact if there has been a hearing on a motion, but 
require evidence in its support; and if a hearing is had where there was no hearing on the motion, and the court 


thereon it is the duty of the court to determine the ques- ruled summarily, the court was not so required. State uv. 


tion by its findings. State v. Fernandez, 1952-NMSC-087, Shawan, 1967-NMSC-013, 77 N.M, 354, 423 P.2d 39. 

56 N.M. 689, 248 P2d 679; see also State v. Turner, When evidence is required by the trial court in sup- 
1976-NMCA-119. 90 N.M. 79. 559 P.2d 1206. cert. denied port of the motion for a change of venue, the court must 
90 N.M. 9, 558 P.2d 621 (1977). ; make findings and decide the issue. Deats v. State, 


1969-NMSC-029, 80 N.M. 77, 451 P.2d 981. 

Failure to request specific findings upon motion 
precludes appellate review. — Though a defendant 
moves for change of venue in murder trial, if he does not 


Procedure when motion based upon ground of 
interest of judge. — Section 38-3-3 NMSA 1978 and 
this section do not require any evidence in support of the 
motion for change of venue when based upon the inter- : i é 
est of the judge, and dispense with any findings by the request specific findings with reference thereto from the 
judge upon that question. State ex rel, Hannah v. Armijo, trial court, denial of the motion is not open for appellate 
1933-NMSC-087, 38 N.M. 73, 28 P.2d 511. See also 38-3-9 review. State v. Fernandez, 1952-NMSC-087, 56 N.M. 689, 
and 38-3-10 NMSA 1978. 248 P.2d 679. ; 

Necessity for hearing upon motion. — In view of Unless specific findings are requested, the absence of 
this statutory right, a denial of a change of venue with- findings is waived. State v. Mosier, 1971-NMCA-138, 83 
out hearing movant's tendered proof is reversible error. N.M. 218, 490 P.2d 471. 


Schultz v. Young, 1933-NMSC-064, 37 N.M. 427, 24 P.2d Findings made on a motion to change venue will 
276. not be disturbed upon review unless it appears from 

Where motion for a change of venue was timely filed in the evidence that the trial court acted unfairly and com- 
the form and substance required by 38-3-3 NMSA 1978, mitted palpable abuse of discretion. State v. Fernandez, 


the trial court could require a hearing thereon, and where 1952-NMSC-087, 56 N.M. 689, 248 P.2d 679. 
no hearing was held, denial of the motion was reversible A motion for change of venue which is disposed of after 
error. State v. Childers, 1967-NMCA-014, 78 N.M. 355, 431 a hearing and upon stated findings will not be disturbed 
P.2d 497. on appeal unless a clear abuse of the trial court's discre- 
Burden of proof when a motion and affidavit are tion can be shown. State v. Evans, 1973-NMCA-053, 85 
submitted for a change of venue remains on the mov- N.M. 47, 508 P.2d 1344. 
ing party and, when evidence is produced, that evidence Denial of change of venue held not error. — The 
must be persuasive of the probability that a fair trial can- trial court did not abuse its discretion in denying a change 
not be obtained in the county where the cause is pending. of venue where substantial evidence existed for finding 
Deats v. State, 1969-NMSC-029, 80 N.M. 77, 451 P.2d 981. that residents of the county where the venue was had 
The mere fact no counter-evidence was presented by the were not prejudiced against defendant and where no 
state in response to motion for change of venue furnished reasons were shown why defendant would not receive 
no basis for a holding that movant was entitled to a change a fair and impartial trial in that county. State v. Jones, 
of venue as a matter of law since the burden of proof on 1948-NMSC-014, 52 N.M. 118, 192 P.2d 559. é 
the removal motion was on movant. State v. Montoya, _Numerous newspaper ar ticles and radio and televi- 
1968-NMCA-069, 80 N.M. 64, 451 P.2d 557; aff'd sub nom. sion stories wherein an accused was mentioned, with- 
Deats v. State, 1969-NMSC-029, 80 N.M. 77, 451 P.2d 981. out more, did not necessarily establish prejudice or such 
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public excitement as: would. make a fair trial. impos- Change of venue.as justified by fact that/large number 


sible, and a change of venue necessary. Deats v. State, of inhabitants of local jurisdiction have interest adverse to 
1969-NMSC-029, 80 N.M, 77, 451 P.2d 981. party to state civil action, 10 A.L.R.4th 1046. — 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Ad-- 
equacy of defense counsel's’ representation of crimi-° 
nal client regarding venue pad. recusation matters, 7 
A.L.R.4th 942. 


38-3-6. [Second change of venue not matter of right.] 


A second change of venue shall not be allowed in: any Civil or criminal case,‘as & matter of right, 
but shall be within the discretion of the court. 


History: Laws 1880, ch. 6, § 10; C.L. 1884, § 1834; balancing conflicting claims regarding-the likelihood of a 


C.L. 1897, § 2880; Code 1915, § 5572; C.S. 1929, § 147- fair trial in a particular venue. Proof of actual prejudice 
107; 1941 Comp., § 19-505; 1953 Comp,, § 21-5-5. is not required, State v. House, 1999-NMSC-014, 127 N.M. 
Bracketed material, — The bracketed material was 151, 978 P.2d 967, cert. denied, 528 U.S. 894, 120 S.Ct. 222, 

inserted by the compiler and is.not part of the law. 145 L.Ed, 2d 186, (1999). 
Am. Jur. 2d,,A.L.R. and C. IS. references. — 77 Am. 

ANNOTATIONS . Jur, 2d, Venue §.50. 

‘Standard of proof, — The parameters found in Sec- Adequacy of defense counsel's representation of crimi- 
tion 38-3-3A(2) NMSA 1978 which indicate that» fair nal client regarding venue ne recusation matters, 7 


A.L.R.4th 942. 


trial cannot be had, that apply to a first change of venue 92 C. JS, Venue 8§ 136, 2 1 1 


apply to a second change of venue. The trial court should 
apply a reasonable probability standard of proof when 


38-3-7. County to which case may be removed. 


In allscases where ‘a change of venue’is granted,.the case shall be removed to another county 
within the same judicial district unless the remaining counties are subject to exception, or unless the 
change of venue is ordered upon any of the grounds relating to the judge. Under these circumstances, 
the case shall be removed to some county of the nearest judicial district which is free from exception. 


History: Laws 1889, ch, 77, § 8; C.L. 1897, § 2883; . ANNOTATIONS | 


Code 1915, § 5575; C.S, 1929, § 147-108; 1941 Comp., § ; Ne i : 
19-506; 1958 Comp., § 21-5-6; Laws 1965, ch. 187, . 2. County within the same judicial district was not 
Compiler's notes. — When this section was. Sachedl subject to exception. — Where defendant was charged 
in 1889, it contained in the first sentence following. "ju- with first-degree murder for a murder that occurred in Curry 
dicial district" the words "or to the district court of such COUTILY, defendant sought pp change of ‘venue? toa rnageiad 
judicial district sitting for the trial of cases arising un- outside the ninth judicial district, and defendant failed to 
der the constitution and laws of the United States, which adduce any evidence in support. of defendant's claim that 
court is hereby given jurisdiction to try and determine all defendant could not obtain a fair trial in Roosevelt county 
cases so removed." In Lincoln-Lucky & Lee Mining Co, v. which was within the ninth judicial district, failed to file any 
District Court, 7 N.M. 486, 38 P. 580 (1894), the territorial © fidavits, failed to admit any media articles, and failed to 
supreme court held this section "null and void insofar as it submit any juror questionnaires exhibiting bias or prejudice, 
attempts to confer an abstract power upon a court which the evidence was insufficient to establish that’ Roosevelt 
had been deprived by absolute legal statutory enactment county was subject to exception and the trial court properly 
as well as by necessary implication and operation of law, ordered that venue be removed to Roosevelt county. State v 
of jurisdiction in territorial causes." The basis was that Salas, 2010-NMSC-028, 148 N.M..313, 236 P.3d 32. 
under U.S. Rev. jurisdictions could be divided and by Laws When the venue in a criminal case is changed at 
1889, ch. 6, they, were divided, and only congress could re- the instance of the accused, he will not be heard to 
store the prior status to the court which it had created, question its regularity after selecting for himself the place 


and in addition that the section depended upon the Jury of trial. State v. Balles, 1918-NMSC-054, 24 N.M. 16, 172 
Act of 1889 (ch, 96). which had been held in conflict with P, 196. 


the Springer Act and “fell with it," The section was in- Am. Jur. 2d, A.L.R. and rages WEDonen Ces ROD RSs 
cluded in its original form as Comp. Laws 1897, § 2883 Jur. 2d Venue §§ 88, 89. . 
and was not corrected until compiled in the Code of 1915. 92 C.J.S. Venue § 197. 


Cross references. — For objection by parties to change 
of venue generally, see 38-3-3 NMSA 1978. 


38-3-8. Repealed. 


Repeals. — Laws 2008, ch. 52, § 2 repealed 38-3-8 provisions of former section, see the 2002 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1889, ch. 77, § 4, relating pred a ik com. 
to change after first term, effective March 19, 2003, For 
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38-3-9. Peremptory challenge to a district judge. 


A party to an action or proceeding, civil or criminal, including proceedings for indirect criminal 
contempt arising out of oral or written publications, except actions or proceedings for constructive 
and other indirect contempt or direct contempt shall have the right to exercise a peremptory chal- 
lenge to the district judge before whom the action or proceeding is to be tried and heard, whether 
he be the resident district judge or:a district judge designated by the resident district judge, ex- 
cept by consent of the parties or their counsel. After the exercise of a peremptory challenge, that 
district judge shall proceed no further. Each party to an action or proceeding may excuse only one 
district judge pursuant to the provisions of this statute. In all actions brought under the Work- 
men's Compensation Act (52-1-1 to 52-1-69 NMSA 1978) [Workers' Compensation Act (Chapter 52, 
Article 1 NMSA 1978)], the employer and the insurance carrier of the employer shall be treated 
as one party when exercising a peremptory challenge to the judge under this statute. The rights 
created by this section are in addition to any arising under Article 6 of the constitution of New 
Mexico. 


History: 1978 Comp., § 38-3-9, enacted by Laws the constitution: N.M. const., art. II, § 18; art. III; art. 
1985, ch. 91, § 1. IV, § 34; art. VI, § 18. State ex rel. Hannah v. Armijo, 
Repeals and reenactments. — Laws 1985, ch. 91,§ 1 1933-NMSC-087, 38 N.M. 78, 28 P.2d 511. 
repealed former 38-3-9 NMSA 1978, as amended by Laws Section provides a procedural method of disqual- 
1977, ch. 228, § 1, and enacted a new section. ification, therefore the supreme court can modify it by 
Cross references. — For motion for change of venue rule. State ex rel. Gesswein v. Galvan, 1984- NMSC- 025, 
upon ground of interest or relationship with party of 100 N.M. 769, 676 P.2d 1334. 
judge, see 38-3-3 NMSA 1978. Section not exclusive disqualification method. — 
For disqualification of judges, see N.M. Const., art. VI, The right of disqualification provided by this section is not 
§ 18. the exclusive method of disqualification. United Nuclear 
For disqualification of probate judges, see 34-7-9 NMSA Corp. v. Gen. Atomic Co., 1980-NMSC-094, 96 N.M. 155, 
1978. 629 P.2d 231, appeal dismissed, 451 U.S. 901, 101 S. Ct. 
1966, 68 L. Ed. 2d 289 (1981). 
ANNOTATIONS This section does not apply in direct contempt 


cases. State v. Pothier, 1986-NMSC-039, 104 N.M. 3683, 
721 P.2d 1294. 

Section clearly gives to "a party" - that is to each 
party - the right to disqualify the judge before whom 
the action or proceeding is to be tried and heard. Romero 
v, Felter, 1972-NMSC-032, 83 N.M. 736, 497 P.2d 738. 


Authority to review timeliness and correctness of 
a peremptory challenge. — A district court judge has 
the authority to decide whether a peremptory challenge 
filed against the judge is both timely and correct. The au- 
thority of the district judge necessarily entails an examina- 
tion of whether the party seeking to exercise the peremp- : ahaa peg 2 
tory challenge is entitled to do so at the time the challenge The state is a"party" to a criminal case and entitled 
is made and whether the party has a sufficient diversity to file an affidavit of disqualification of a district judge. 
of interest from that of other parties to entitle the party State ex rel. Tittman v. Hay, , 1936-NMSC-049, 40 N.M. 
to exercise an independent right of excusal without cause. 370, 60 P.2d 353. 

Quality Automotive Ctr. LLC v, Arrieta, 2013-NMSC-041. One who had petitioned to intervene was not a 

Where respondents' original complaint for wrongful party to an action within the meaning of this section, 
death named Quality Tire & Service as defendant; coun- where order allowing intervention had not been made. 
sel for Quality Tire & Service filed a motion to dismiss State ex rel. Lebeck v. Chavez, 1941-NMSC-016, 45 N.M. 
on the grounds that Quality Tire & Service did not exist 161, 113 P.2d 179. ¢ , 
because the owners had sold the business prior to the ac- Intervenor. — While a wife of property owner was 
cident to Oscar Chavez, who operated a business known permitted to intervene in condemnation proceeding, she 
as "Quality Reedare Center", and who formed "Qual- was not a party in the sense of one entitled to disqualify 
ity Automotive Center, LLC" after plaintiffs filed the com- a trial judge, regardless of whether she must by stat- 
plaint; the motion to dismiss contained defense counsel's ute be brought into the suit as a party. Harms v. Coors, 
representation of the original owners and Oscar Chavez; 1946-NMSC-008, 50 N.M. 12, 167 P.2d 353. , 
plaintiffs filed an amended complaint that named Oscar Where claim is prosecuted under Workmen's 
Chaves and Quality Automotive Center, LLC as defen- {Workers'| Compensation Act, the action taken is a 
dants; defense counsel entered an appearance on behalf 'proceeding" within the terms of this section. State ex 
of defendants and filed a notice of peremptory excusal rel. Pac. Emp'rs Ins. Co. v. Arledge, 1950-NMSC-039, 54 
and a motion to dismiss on behalf of Quality Automotive N.M. 267, 221 P.2d 562. . ’ , 
Center, LLC; and the motion to dismiss indicated that _ Section exclusive method for disqualification of 
Oscar Chavez was the sole organizer and manager, of judge by party. — This section only addresses itself to 
Quality Automotive Center, LLC, the district court had the issue of a party disqualifying a judge and it appears 
authority to review the peremptory excusal and to deter- to be the exclusive method by which a party may disqual- 
mine whether Quality Automotive Center, LLC and Os- ify the presiding judge. Doe v. State, 1977-NMSC-075, 91 
car Chaves had a sufficient diversity of interest to entitle N.M. 51, 570 P.2d 589. 

Quality Automotive Center, LLC to exercise a separate Section authorizes the disqualification of only 
peremptory challenge. Quality Automotive Ctr, LLC v. Ar- one judge by a party. Beall v. Reidy, 1969-NMSC-092, 
rieta, 2013-NMSC-041. 80 N.M, 444, 457 P.2d 376: 


Constitutionality of section. — This section does Disqualified judge is the one before whom the 
not violate any of the following articles and sections of case is to be tried. Gray v. Sanchez, 1974-NMSC-011, 86 
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N.M. 146, 520 P.2d 1091; Beall v. Reidy, 1969- NMSC-092, 
80 N.M, 444, 457 P.2d 376. 
Peremptory challenge in second case where first 


TRIALS 


indictment dismissed nolle prosequi. — Defendant's ° 


peremptory challenge was timely since the defendant filed 


it within ten days after a second indictment was brought’. 


against him subsequent to the dismissal of the first indict- 
ment based on nolle prosequi. The defendant's right to 
disqualify: the judge attached upon the filing of the second 
indictment because nolle prosequi ended the prior criminal 
proceeding. State v. Ware, 1993-NMCA-041, 115 N.M. 339, 
850 P.2d 1042, cert. denied, 115 N.M. 228, 849 P.2d 371. 

Disqualification barred after party invokes 
court's discretion. — A judge may not be statuto- 
rily disqualified under this section after a party has in- 
voked the discretion of the court. Smith v. Martinez, 
1981-NMSC-066, 96 N.M. 440, 631 P.2d 1308; State v. 
Mantelli, 2002-NMCA-0338, 131 N.M. 692, 42 P.3d 272, 
cert. denied, 131 N.M. 787, 42 P.3d 842. 

The determinative issue is whether a party has invoked 
the judicial discretion of the court; if so, that party may 
not excuse the judge. JMB Retail Properties Co, v. East- 
burn, 1992-NMSC-045, 114 N,M, 115, 835 P.2d 831, 

Test for determining if discretion involved. — The 
rule that a judge may not be peremptorily challenged 
after a party has invoked the discretion of the court. de- 
pends, not upon whether the court in fact exercised discre- 
tion, but upon whether the response of the court was sub- 
ject to discretion. JMB Retail Properties Co,.v, Eastburn, 
1992-NMSC-045, 114.N.M. 115, 835.P.2d 831, 

What constitutes discretionary act. — An extension 
of time to answer.or otherwise plead is a discretionary act, 
even if in response to the agreed motion or stipulation of 
the parties, and, therefore, disqualification of a judge who 
had granted.such a motion was, not allowed: JMB Retail 
Properties Co. v. Eastburn, 1992-NMSGC-045, 114 N.M. 
115, 835 P.2d 831. 

Section applicable to juvenile court judges. Fra- 
zier.v. Stanley, 1972-NMSC-028, 83 N.M, 719, 497 P.2d 
230; Smith v. Martinez, 1981-NMSC-066, 96 N.M. 440, 631 
P.2d 1308. 

Section. not applicable to small claims court 
judges. Stein v. Speer, 1973-NMSC-070, 85 N.M. 418, 512 
P.2d 1254. 

Section not applicable to probate judges. Estate of 
Tarlton, 1972-NMSC-060, 84 N.M. 95, 500 P.2d 180. 

Language of section is absolute and mandatory. 
— No discretion is, vested in the judge against whom 
the affidayit,is filed as to his disqualification, if the ap- 
plication is timely made. State ex rel. Hannah u. Armijo, 
1933-NMSC-087, 38 N.M. 78, 28 P.2d 511, 

Disqualification privilege limited to resident 
judges or appointees. — The disqualification privilege 
of this section is limited to resident judges or those ap- 
pointed by resident judges. Vigil v. Reese, 1981-NMSC-112, 
96 N.M. 728, 634 P.2d 1280. 

Disqualification affidavit to trial judge. — An affi- 
davit of disqualification must be directed only to the judge 
before whom the. case.is to be tried.on the merits. Demers 
v. Gerety, 1978-NMCA-019, 92 N.M. 749, 595 P.2d 387, 
aff'd in part, rev'd on other grounds, 1978-NMSC-097, 92 
N.M. 396, 589 P.2d 180, ‘ 

Judge removing himself from case. — When a judge 
believes he will not be able to remain impartial, he should 
use his discretion and remove himself from the case,in 
order to ayoid any hint of impropriety. Gerety v,. Demers, 
1978-NMSC-097, 92 N.M. 396, 589 P.2d 180. 

Parties have no statutory right to disqualify 
judge designated by the chief justice, State v. Hrick- 
sen, 1980-NMCA-029, 94 N.M. 128, 607 P.2d 666; Vigil v, 
Reese, 1981-NMSO-112, 96 N.M. 728, 634 P.2d 1280, 

Designated replacement judge, subject to dis- 
qualification. — If the resident judge for any reason 


38-3-9 


is unable to be present to try. and hear the case, or de- 
cides not to try and hear the case, and another judge is 
designated, the judge designated i is subject to disqualifi- 
cation. Martinez v. Carmona, 1980-NMCA-139, 95 N.M. 
545, 624 P.2d 54, cert. quashed, 95 .N.M. 593, 624 P.2d 
535 (1981), 

Disqualification .of presiding district judge is 
accomplished when affidavit provided for in this 
section is timely made. State ex rel. Weltmer v. Taylor, 


1938-NMSC-035, 42 N.M..405, 79 P.2d 937, 


Affidavit of prejudice. — The filing of. the affidavit 
of prejudice, after the case is at issue, in the manner 


“and form prescribed by this section and 38-3-10' NMSA 


1978, ipso facto, divests the, judge of all further jurisdic- 
tion in the case, and his subsequent proceedings are with- 
out jurisdiction and null and void. Rivera v. Hutchings, 
1955-NMSC-049, 59 N.M. 337, 284 P.2d 222. 

In an action for which a judge may be disqualified by 
the timely filing of statutory affidavit, the judge is ipso 
facto divested of all further jurisdiction in the case, and 
his subsequent proceedings are without jurisdiction and 
null and void. Norton v. Reese, 1966-NMSC-154, 76 N.M. 
602, 417 P.2d 205. 

Disqualification may be. waived. — Where ‘the 
judge is disqualified effective when the affidavit is filed, 
thereafter he has no jurisdiction to act in the case, but 
such disqualification, may be waived. State v,. Latham, 
1972-NMCA-025, 83 N.M. 530, 494 P.2d 192. 

Disqualification for prejudice may be waived, and it is 


, waived by implication as well as by specific acts of the 
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party having a right to rely thereupon, State ex rel. Lebeck 
v, Chavez, 1941-NMSC-016, 45 N.M. 161, 113 P.2d 179. 

Disqualification of trial judge may be waived both ex- 
pressly and by implication, and where defendant on trial 
for murder, after having filed affidavit of disqualification, 
appeared voluntarily asking the judge to accept a plea of 
guilty of second degree murder, the disqualification was 
waived. State v. Garcia, 1943- NMSC- 040, 47 N.M. 319, 
142 P.2d 552. 

Where the judge, after striking the affidavit of disquali- 
fication, set the case for trial, defendant made no effort 
to prohibit the judge from trying the case, defendant ap- 
peared on set date and requested a continuance and this 
continuance was granted, the judge's prior disqualification 
was effectively waived. State v. Latham, 1972-NMCA-025, 
83 N.M. 530, 494 P.2d 192, 

After submitting to a judge the sufficiency of a petition 
for recount of votes, the question of the disqualification of 
the judge could not thereafter be raised. State ex rel. Gan- 
dert v. Armijo, 1936-NMSC-070, 41 N.M. 38, 63 P.2d 1037. 

One seeking the disqualification of a judge in adop- 
tion proceedings who had invoked the ruling of the court 
on a controverted question was denied the right to have 
the cause further heard by another judge: Hill v. Patton, 
1938-NMSC-068, 43 N.M. 21, 85 P.2d 75. 

In condemnation’ proceedings, the submission of excep- 
tions to the commissioner's report fora ruling thereon by 
district judge waived exceptor's statutory right to disqual- 
ify the district judge in that case. State ex rel, Weltmer v. 
Taylor, 1938-NMSC-035, 42 N.M. 405, 79 P.2d 937. Me 

Disqualification resulting from the filing of an‘ affidavit 
of prejudice was waived where affidavit was withdrawn. 
State ex rel. Lebeck v. Chavez, 1941- NMSC-016; 45 N.M. 
161, 113 P.2d 179. 

if a party requests ruling on a motion for change of 
venue, he thereby loses his right to disqualify the judge in 
view of this section. State v, Garcia, 1943-NMSC-040, 47 
N.M. 319, 142 P.2d ‘552. 

Judge may perform mere formal acts after dis- 
qualification. — The mere signing, by disqualified judge, 
of certificate compelling attendance of a witness was a 
formal act and did not invoke’a question of jurisdiction. 
A judge may properly perform mere formal acts after his 
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disqualification. State v. James, 1966-NMSC-110, 76 N.M. 
376, 415 P.2d 350. 

Preliminary matters heard by disqualified judge 
— A judge has no jurisdiction to hear a petition for pre- 
liminary injunctive relief after having been disqualified. 
A proceeding for a preliminary injunction is not a "mere 
formal act" such as has been contemplated to fall within 
the "preliminary matter" language of Paragraph A of Rule 
1.088.1. Borrego v.. El Guique Community Ditch Ass'n, 
1988-NMSC-081, 107 N.M. 594,762 P.2d 256 (decided un- 
der pre-1988 version of Rule 1-088.1 NMRA), 

Consolidation order after timely disqualifica- 
tion invalid. — Where affidavit of disqualification was 
timely filed, judge's subsequent consolidation order was 
without legal effect. Pueblo of Laguna v. Cillessen & Son, 
1984-NMSC-060, 101.N.M. 341, 682 P.2d 197. 

Right to disqualify a presiding district judge is 
based upon an assumed prejudice or bias on his 
part, and not upon his views regarding the law of the case. 
State ex rel, Weltmer v. Taylor, 1288 NMSC-035, 42 N.M. 
405, 79 P.2d 937. 

Where it was shown that compensation for one of 
plaintiff's attorneys, who was the son of the presid- 
ing judge, was on a contingent basis, the judge was dis- 
qualified, Tharp v. Massengil, 1933-NMSC-105, 38 N.M. 
58, 28 P.2d 502. 

Filing of provisional affidavit. — Though par- 
ties: may not know before which of two or more eligible 
judges. a case will come on for trial, the party seeking 
disqualification of one honestly believed by him to be bi- 
ased could make a provisional affidavit, reciting the facts 
and adding "that if the judge before whom the case is to 
be tried or heard should be judge , then accord- 
ing to affiant's belief such judge cannot preside over the 
same with impartiality, etc." Notargiacomo v. Hickman, 
1951-NMSC-069,.55 N,M, 465, 235 P.2d 531; see also Gray 
v, Sanchez, 1974-NMSC-011, 86 N.M: 146, 520 P.2d 1091, 

Execution of affidavit. — The section is explicit; the 
affidavit must be executed by a party. It does not autho- 
rize an attorney to execute the affidavit as an attorney 
and such an affidavit will not be.effective to disqualify a 
judge. Coca v, New Mexico Health & Social Servs. Dep't, 
1976-NMCA-092, 89 N.M. 558, 555 P.2d 381, cert. denied, 
90 N.M. 8, 558 P.2d 620. 

A copy of the affidavit need:not be served on op- 
posing counsel nor must it be brought to the trial 
judge's attention after it is filed in the office of the clerk 
of the district court. Rivera v. Hutchings, 1955-NMSC-049, 
59 N.M. 337, 284 P.2d 222 (decided under prior rei see 
now Rule 1-088 NMRA). 

Selection, of judge pro tempore.,— When a judge 
has been disqualified upon an affidavit of prejudice, the 
parties may agree upon a member of the bar. to. act. as 
judge pro tempore. Moruzzi v. Federal Life & Cas. Co., 
1938-NMSC-002, 42 N.M. 35, 75 P.2d 320 (decided under 
prior law, see now Rule 1- 088. NMRA). 

Law reviews. — For article, "Separation of Powers aad 
the Judicial Rule-Making Power in New Mexico: The Need 
for Prudential Restraints," see 15 N.M.L, Rev. 407 (1985). 

For annual survey of New Mexico criminal procedure, 
see 16 N.M.L. Rev. 25 (1986). 

For note, "Determining When a Party Gives Up the 
Right to Disqualify a Judge by Invoking the Discretion of 
a Court: JMB Retail Properties Co. v. Eastburn," see 24 
N.M.L. Rev. 399 (1994). 
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Am. Jur. 2d, A.L.R. and C.J.S, references, — 46 Am. 
Jur. 2d Judges §§ 86 et seq., 98, 123, 187, 146;.149, 172, 
175, 179. 

Constitutionality of statute making mere filing an af- 
fidavit of bias or prejudice sufficient to disqualify judge, 5 
A.L.R. 1275, 46 A.L.R. 1179, . ., 

Affidavit to disqualify judge as contempt, 29 A.L.R. 1273, 

_ Residence or ownership of property in city or other po- 
litical subdivision which is party to or interested in action 
as disqualifying judge, 33 A.L.R. 1322. 

Right to change of judges on issues raised by petition 
for writ of error corara nobis, 161 A.L.R. 540. 

Relationship of judge to one who is party in an official 
or representative capacity as disqualification, 10 A.L.R. 2d 
1307, 

Mandamus as remedy to compel assertedly disqualified 
judge to recuse self or to certify his disqualification, 45 
A.L.R.2d 937, 56 A.L.R. Fed. 494. 

Relationship to attorney as disqualifying judge, 50 
A.L.R.2d 143. 

Public office: construction and effect or constitutional 
statutory provision disqualifying one for public office be- 
cause of previous tenure of office, 59 A.L.R.2d 716. 

Disqualification of judge in proceedings to punish con- 
tempt against or involving himself or court of which he is 
a member, 64.A.L.R.2d 600,37 A.L.R.4th 1004, 

Time for asserting disqualification, 73 A.L.R.2d 1238. 

Intervener's right to-disqualifying judge, 92 A.L.R.2d 
1110, 

Witness in the case, disqualification of judge on ground 
of being a witness, 22 A.L.R.3d 1198. 

Bias against counsel for litigant, disqualification of 
judge for, 23 A.L.R,3d 1416. 

Stock in corporation involved in litigation, disqualifica- 
tion of judge because of his or another's holding or owning, 
25 A.L.R.3d 1331. 

Bias or prejudice; disqualification of judge by state in 
criminal case for bias or prejudice, 68 A.L.R.3d 509, 

Pecuniary interest in fine, penalty, or forfeiture imposed 
on defendant as disqualifying judge, 72 A.L.R.3d 375, 

Membership in fraternal or social club or order af- 
fected by a case as ground for disqualification of judge, 75 
A.L.R.3d 1021. 

Adequacy of defense counsel's representation of crimi- 
nal client regarding venue and recusation matters, 7 
A.L.R.4th 942. 

Disqualification of judge because of political association 
or relation to attorney in case, 65 A.L.R.4th 73. 

Disqualification from criminal proceeding of trial judge 
who earlier presided over disposition of case of copartici- 
pant, 72 A.L.R.4th 651. 

Disqualification of judge for bias against counsel for liti- 
gant, 54 A.L.R.5th 575, 

Power of successor or substituted judge, in civil case, to 
render decision or enter judgment on testimony heard by 
predecessor, 84 A.L.R.5th 399. 

Prior representation or activity as prosecuting attorney 
as disqualifying judge from sitting or acting in criminal 
case, 85 A.L.R.5th 471. 

Disqualification of judge for having decided different 
case against litigant - state cases, 85 A.L.R.5th 547. 

Laws governing judicial recusal or disqualification in 
state proceeding as violating federal or state constitution, 
91 A.L.R.5th 437. 

48A C.J.S, Judges $ 161 et seq. 


38-3-10. Time for filing affidavit of disqualification. 


The affidavit of disqualification shall be filed within ten days after the cause is at issue or within 
ten days after the time for filing a demand for jury trial has expired, or within ten days after the 
judge sought to be disqualified is assigned to the case, whichever is the later. 
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History: Laws 1983, ch. 184, § 2; 1941 Comp., § 19- 
509; 1958 Comp., § 21-5-9; Laws 1971, ch. 123, § 1; 
1977, ch. 228, § 2. 


- 


ANNOTATIONS 


Notice of name of trial judge not essential to sec- 
tion. — Notice to the parties of the name of a particular 
judge assigned to try the case is not an essential ingredi- 
ent in the time period fixed by this section. Gerety v. De- 
mers, 1978-NMSC-097, 92 N.M. 396, 589 P.2d 180. 

In a criminal case, a case is put at issue when a 
defendant answers by appearing at his arraign- 
ment. State v. Padilla, 1975-NMCA-084, 88 N.M. 160, 538 
P.2d 802, cert. denied, 88 N.M. 318, 540 P.2d 248; Gray 
v, Sanchez, 1974-NMSC-011, 86 N.M. 146, 520 P.2d 1091. 

In a civil case, a case is at issue at that state of 
procedure when an answer is filed which requires 
no further pleadings by the plaintiff. Gray v. Sanchez, 
1974-NMSC-011, 86 N.M. 146, 520 P2d 1091. 

For purpose of disqualification, a "case is at issue" at 
that stage of procedure when an answer is filed which re- 
quires no further pleadings by the plaintiff. Atol v. Schi- 
fani, 1971-NMCA-153, 83 N.M. 316, 491 P.2d 533. 

For trial de novo on appeal from decision of 
human rights commission, the cause is not at is- 
sue until the transcript of the hearing below is filed 
in the district court. Linton v. Farmington Mun. Schs., 
1974-NMSC-079, 86 N.M. 748, 527 P.2d 789. 

Affidavit to disqualify a district judge must be 
filed before a party has called upon the court to 
act judicially upon any material issue and before he has 
participated in any proceeding upon any such issue pre- 
sented by the adverse party. State ex rel. Lebeck v. Chavez, 
1941-NMSC-016, 45 N.M. 161, 113 P.2d 179; State ex rel. 
Weltmer v. Taylor, 1938-NMSC-035, 42 N.M. 405, 79 P.2d 
937. 

Whether other matters between other parties had been 
disposed of, unless they directly affected defendants, 
was immaterial in deciding whether cause was at issue 
at time certain defendants filed their affidavits of dis- 
qualification of trial judge, State ex rel. Lebeck v. Chavez, 
1941-NMSC-016, 45 N.M. 161, 113 P.2d 179. 

Disqualification affidavit must be filed before the court 
has acted judicially upon a material issue, State ex rel. How- 
ell v. Montoya, 1965-NMSC-005, 74.N.M. 748, 398 P.2d 263. 

Time for filing disqualification motion based on 
nonstatutory grounds. — Although not strictly limited 
by the time limitations of this section, a disqualification 
motion based on one of the nonstatutory grounds must 
nevertheless be filed within a reasonable time after the 
party becomes aware of the grounds for it. United Nuclear 
Corp. v. General Atomic Co., 1980-NMSC-094, 96 N.M. 
155, 629 P.2d 231, appeal dismissed, 451 U.S. 901, 101 S. 
Ct. 1966, 68 L. Ed. 2d 289 (1981). 

Affidavit held timely filed. — In proceedings for con- 
tempt, an affidavit for disqualification of judge filed on 
the same day as an order to show cause citing relator for 
contempt was timely filed. State ex rel. Simpson v. Armijo, 
1934-NMSC-028, 38 N.M. 280, 31 P.2d 703. 

A party who files an affidavit or disqualification im- 
mediately after a claim for relief is filed is not one who 
is guilty of the recurrent abuses to which the statute is 
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constantly being put, and his affidavit is timely filed. Mar- 
tinez v. Carmona, 1980-NMCA-139, 95 N.M. 545, 624 P.2d 
54, cert. quashed, 95 N.M. 593, 624 P.2d 535 (1981). 

Affidavit held not timely filed. — In adoption pro- 
ceedings, where plaintiff opposed the intervention of 
another party and offered proof on the motion of such 
party seeking temporary custody, affidavit filed thereaf- 
ter to disqualify the judge was not timely. Hill v, Patton, 
1938-NMSC-068, 43 N.M. 21, 85 P.2d 75. 

Disqualification affidavit filed after subpoena direct- 
ing judgment debtor to appear concerning his ability to 
satisfy a judgment previously entered against him was is- 
sued was not timely and the district court could properly 
hold debtor in contempt for his refusal to answer ques- 
tions in supplementary proceeding. State ex rel, Howell v. 
Montoya, 1965-NMSC-005, 74 N.M. 7438, 898 P.2d 263, 

Affidavit of disqualification was not timely filed where 
district judge already had performed judicial acts in re- 
fusing to make a commitment on a motion for continu- 
ance and in allowing the withdrawal of a plea of not guilty. 
State v. Cline, 1961-NMSC-151, 69 N.M. 305, 866 P.2d 441, 

Request for continuance by the defendant called upon 
the court to exercise discretion in its judicial capacity, and 
such action was sufficient to render the subsequent filing 
of the affidavit of disqualification untimely. State v. Hester, 
1962-NMSC-099, 70 N.M. 301, 373 P.2d 541. 

Trial judge's presiding over defendant's arraignment 
and ruling on his motion to dismiss constituted judicial 
act within the scope of this section, so that: affidavit of 
disqualification filed after those acts took place was not 
timely filed. State v. Budau, 1973-NMCA-151, 86 N.M. 
21, 518 P.2d 1225, cert. denied, 86 N.M. 5, oh P.2d 1209 
(1974), 

Defendant's oral attempt to disqualify a dertain fdaze 
immediately prior to the start of the trial, coupled with 
filing of a statutory affidavit of disqualification while the 
jury was deliberating on its verdict, was not timely where 
no provisional affidavit of disqualification was filed 10 days 
or more before the beginning of the term of court. State v, 
Sanchez, 1974-NMCA-012, 86 N.M. 68, 519 P.2d 304. 

Where defendant's case was originally set for jury trial 
by the trial court on July 30, was continued at the request 
of defendant's counsel to September 10, defendant's’ af- 
fidavit of disqualification, filed on November 21, was not 
timely, and the trial court committed no error in striking 
it. State v, Padilla, 1975-NMCA-084, 88 N.M. 160, 538 P.2d 
802, cert. denied, 88 N.M. 318, 540 P.2d 248. 

‘Action to consolidate was not placed at issue for 
purposes of timely filing affidavits of disqualification until 
date when defendants filed response to plaintiff's second 
amended petition required to effectively add crucial party 
to proposed consolidated arbitration. Pueblo of Laguna v. 
Cillessen & Son, 1984-NMSC-060, 101 N.M. 341, 682 P.2d 
197. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Ad- 
equacy of defense counsel's representation of crimi- 
nal client regarding venue and recusation matters, 7 
A.L.R.4th 942. 

Judge's previous legal association with attorney con- 
nected to current case as warranting disqualification, 85 
A.L.R.4th 700. 


38-3-11. Costs paid by county of origin. 


Whenever a change of venue is granted, all costs in civil and criminal cases shall be paid from 
the court fund of the county in which the case originated. 


History: 1953 Comp., § 21-5-10, enacted by Laws 
1965, ch. 187, § 3. 
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38-4-1 PARTIES 38-4-2 
ARTICLE 4 
e 
| Parties 
Sec. Sec. 
38-4-1. Repealed. 38-4-10. Guardian ad litem for infant defendant. 
38-4-2, Several persons liable on contract, judgment or 38-4-11. Failure to apply for appointment of guardian ad 
statute; parties defendant. . litem. 
38-4-3, Joint contracts create joint and several liability; 38-4-12. Liability of guardian ad litem for costs. 
assumption of debt; partners; parties de- 38-4-13. Definition of "infant" as used in Sections 38-4-7 
fendant. through 38-4-12 NMSA 1978. 
38-4-4, Repealed. 38-4-14. Incapacitated person; definition, 
38-4-5. Suits against partners; joinder; enforcement of 38-4-15, Appointment of guardian ad litem to defend suit. 
judgment; service of process. . 38-4-16. Compromise by guardian ad litem. 
38-4-6. Married woman, 38-4-17. Costs paid by guardian ad litem. 
38-4-7. Infant; suits between spouses. 38-4-18. Partnerships and corporations may be repre- 
88-4-8. Infants; bond of next friend. sented by partner, officer or director in pro- 
38-4-9. Costs in suit brought by certain representatives ceedings in magistrate and metropolitan 


of infant, 


38-4-1. Repealed. 


Repeals. — Laws 1981, ch. 115, § 1, repealed 38-4-1 
NMSA 1978, as enacted by Laws 1907, ch. 76, $1, relating 
to representation of numerous parties with a common or 


court. 


general interest by one or more of such parties, effective 
March 21, 1981. 


38-4-2. [Several persons liable on contract, judgment or statute; parties 


defendant.] 


Where two or more persons are bound by contract or by judgment, decree or statute, whether 
jointly only, or jointly or severally, or severally only, and including the parties to negotiable paper, 
common orders and. checks, and sureties on the same, or separate instruments, or by any liability 
growing out of the same, the action thereon may, at the option of the plaintiff, be brought against 
any or all of them; when any of these so bound are dead, the action may be brought against any 
or all of the survivors with any or all of the representatives of the decedents, or against any or 
all such representatives. An action or judgment against any one or more of several parties jointly 
bound, shall not be a bar to proceedings against the others. 


History: Laws 1880, ch. 6, § 5; C.L. 1884, § 1885; C.L. 
1897, § 2942; Code 1915, § 4076; C.S. 1929, § 105-110; 
1941 Comp., § 19-602; 1953 Comp., § 21-6-2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For joinder of persons necessary 
for just adjudication, see Rule 1-019 NMRA. 

For permissive joinder of parties, see Rule 1-020 NMRA. 

For class actions, see Rule 1-023 NMRA, 

For judgments upon multiple claims or involving mul- 
tiple parties, see Rule 1-054 NMRA. 


ANNOTATIONS 


The payee of a joint and several note may look to 
either of the joint makers for payment, and where 
one of them dies, he is not compelled to pursue his rem- 
edy against the estate of the deceased debtor, nor is his 
action barred against another joint maker because the 
time has expired wherein he might have presented his 
claim against the estate for allowance. Newhall v. Field, 
1905-NMSC-012, 13 N.M. 82, 79 P. 711. 

Joint indemnity agreement construed as joint 
and several. — Under this section and 38-4-3 NMSA 
1978, an indemnity agreement, if joint, is to be construed 
as being joint and several. Fidelity Nat'l Bank v. Lobo Hijo 
Corp., 1979-NMCA-045, 92 N.M. 737, 594 P.2d 1198, cert. 
denied, 92 N.M. 675, 593 P.2d 1078. 
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Wife who joins with her husband on a note is 
jointly and severally liable and may be legally bound 
to pay the entire debt. A judgment on a joint and several 
note signed by both the husband and the wife is collect- 
ible from the community property or the separate prop- 
erty of either or both. Commerce Bank & Trust v. Jones, 
1971-NMSC-107, 83 N.M. 236, 490 P.2d 678. 

Procedure upon appeal where joint judgment er- 
roneous. — This section and 38-4-3 NMSA 1978 having 
abrogated the common-law rule requiring the reversal of 
a judgment as to all parties jointly liable, which was erro- 
neous as to one, the supreme court may affirm as to one, in 
a joint judgment, and reverse as to another. McDonald v. 
Mazon, 1917-NMSC-061, 23 N.M. 439, 168 P. 1069. 

Law reviews. — For article, "New Mexico's Uniform 
Commercial Code: Who is the Beneficiary of Stop Payment 
Provisions of Article 4?", see 4 Nat. Resources J. 69 (1964). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Judgments § 673 et seq. 

Judgment in favor of less than all parties to contract as 
bar to. action, against other parties, 3 A.L.R. 124, 

Payment of, or proceeding to collect, judgment against 
one tort-feasor as release of others, 27 A.L.R. 805, 65 
A.L.R. 1087, 166 A.L.R. 1099, 40 A.L.R.3d 1181. 

50.C.J.S. Judgments § 758, 
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38-4-3. [Joint contracts create joint and several liability; assumption of 
debt; partners; parties defendant. | 


All contracts, which by the common law are joint only, shall be held and construed to be joint and 
several; and in all cases of joint obligations or assumptions by partners and others, suit may be 
brought and prosecuted against any one or more of the parties liable thereon, and when more than 
one person is joined as defendant in any such suit, such suit may be prosecuted; and judgment 


rendered against any one or more of such defendants. 


History: Laws 1878, ch. 4, § 3; C.L. 1884, § 1889; C.L. 
1897, § 2946; Code 1915, § 4078; C.S. 1929, § 105-112; 
1941 Comp., § 19-603; 1951 Comp., § 21-6-3. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — This section, except as to part- 
ners, may be superseded by 38-4-2 NMSA 1978. 

Cross references. — For joinder of persons needed for 
just adjudication, see Rule 1-019 NMRA. 

For permissive joinder of parties, see Rule 1-020 NMRA. 

For class actions, see Rule 1-023 NMRA. 

For judgments upon multiple claims or involving mul- 
tiple parties, see Rule 1-054 NMRA. 


ANNOTATIONS 


Action on forthcoming bond. — Though a bond 
sued on was a writing obligatory and appeared to be 
joint, only by its terms, by the authority of this section 
it must be considered to be joint and several and the 
plaintiff could bring suit against any one or more of 
the parties to the obligations, without joining the oth- 
ers, and without showing that judgment has been ob- 
tained and the remedy exhausted against the principal. 
Romero v. Wagner, 1884-NMSC-013, 3 N.M. (Gild.) 167, 
3 P. 50. 

Joint indemnity agreement construed as joint 
and several. — Under 38-4-2 NMSA 1978 and this sec- 
tion, an indemnity agreement, if joint, is to be construed 
as being joint and several. Fidelity Nat'l Bank v. Lobo Hijo 
Corp., 1979-NMCA-045, 92 N.M: 737, 594 P.2d 1193, cert. 
denied, 92 N.M. 675, 593 P.2d 1078. 

Wife who joins with her husband on a note is 
jointly and severally liable and may be legally bound 
to pay the entire debt. A judgment on a joint and several 
note signed by both the husband and the wife is collect- 
ible from the community property or the separate prop- 
erty of either or both. Commeree Bank & Trust v. Jones, 
1971-NMSC-107, 83 N.M. 236, 490 P.2d 678. 

A partner may be sued individually without re- 
gard to the partnership. United States v. Gumm Broé., 


38-4-4. Repealed. 


Repeals. — Laws 1981, ch. 115, § 1, repealed 38-4-4 
NMSA 1978, as enacted by Laws 1897, ch. 73, § 105, 


1899-NMSC-018, 9 N.M. 611, 58 P. 398; Curran v. William 
Kendall Boot & Shoe Co., i arr vi 8 N.M. 417, 45 
P. 1120. 

One copartner may maintain an ection at law 
on a promissory note against a copartner. Mayer v. 
Lane, 1927-NMSC-079, 33 N.M. 24, 262 P. 180; Lane v. 
Mayer, 1927-NMSC-080, 33 N.M. 28, 262 P. 182. 

Liability of copartner for punitive damages for 
other partner's conduct. — Absent a finding of ratifi- 
cation, authorization, or participation in the fraudulent 
conduct, punitive damages may not be recovered from co- 
partners for one partner's fraudulent conduct. Duncan v, 
Henington, 1992-NMSC-043, 114 N.M. 100, 835 P.2d 816. 

Copartners of partner found liable for fraud were liable 
to plaintiff jointly and severally for the award of compen- 
satory damages, attorney fees, and costs; however, only 
partner committing fraudulent acts was liable to plaintiff 
for the award of punitive damages, Duncan v,. Henington, 
1992-NMSC-043, 114 N.M. 100,835 P.2d 816. 

Dismissal seasonably entered by leave of court 
as to one of a number of defendants severally liable 
does not discharge from liability his co-obligors and code- 
fendants. Bank of Commerce v> Broyles, 1910-NMSC-017, 
16 N.M. 414, 120 P. 670, rev'd on other grounds sub nom. 
Schmidt v. Bank of Commerce, 234 U.S. 64, 34 S, Ct. 730, 58 
L. Ed. 1214 (1914); Newhall v. Field, 1905-NMSC- 012, 13 
N.M: 82, 79 P. 711. 

Supreme court has power to reverse joint suite 
ment as to one defendant and affirm as to the other, 
where the facts and law justify such action, in view of this 
section which abrogates the common-law rule. McDonald 
v. Mazon, 1917-NMSC-061, 23.N.M. 439, 168 P. 1069. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 59 Am. 
Jur. 2d Parties §§ 110, 118. 

Judgment for or against partner as res judicata in favor 
of or against copartner not a party to . judgment, 11 
A.L.R.2d 847. 

Dismissal, discontinuance, or nonsuit as to some of de- 
fendants in contract action against partnership or part- 
ners as affecting others, 44 A.L.R.2d 580. 


relating to actions against two or more defendants jointly 
or severally liable on a contract, effective March 21, 1981. 


38-4-5. [Suits against partners; joinder; enforcement of ron eres 


service of process. | 


- Suits may be brought by or.against a partnership as such, or against all or either of the indi- 
vidual members thereof; and a judgment against the firm as such may be enforced against the 
partnership's property, or that of such members as have appeared or been served with summons; 
but a new action may be brought against the other members in the original cause of action. When 
the action is against the partnership as such, service of summons on one of ne members, person- 
ally, shall be sufficient service on the firm. 
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History: Laws 1880, ch. 6, § 6; C.L. 1884, § 1886; C.L. 
1897; § 2943; Code 1915, § 4077; C.S. 1929, § 105-111; 
1941 Comp., § 19-605; 1953 Comp., § 21-6-5. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For actions on joint obligations or 
assumptions by partners generally, see 38-4-3 NMSA 1978. 

For service ry process generally, see Rule 1-004 NMRA. 


ANNOTATIONS 


Partnership is a distinct legal entity in the sense 
that it may be sued as such in the partnership name. 
Loucks v. Albuquerque Nat'l Bank, 1966-NMSC-176, 76 
N.M. 735, 418 P.2d 191; Nat'l Sur. Co. v. George E. Breece 
Lumber Co., 60 F.2d 847 (10th Cir. 1932), 

Liability of copartner for punitive damages. — 
Absent a finding of ratification, authorization, or partici- 
pation in the fraudulent conduct, punitive damages may 
not be recovered from copartners for one partner's fraudu- 
lent conduct. Duncan v,. Henington, 1992- NMSC- 043, 114 
N.M. 100, 835 P.2d 816. : 

Copartners of partner found liable for fasid were liable 
to plaintiff jointly and severally for the award of compen- 
satory damages, attorney fees, and costs; however, only 
partner committing fraudulent acts was liable to plaintiff 
for the award of punitive damages. Duncan v. Henington, 
1992-NMSC-043, 114 N.M. 100, 835 P.2d 816. 

Suit in name of all partners. — Although a partner 
is a general agent of the partnership, a partner may not 
sue alone on a cause of action belonging to a partnership; 
instead, the action must be brought in the names of the 
partners. Daniels Ins., Inc. v. Daon Corp., 1987-NMCA-110, 
106 N.M. 328, 742 P.2d 540. 

A partner cannot bring suit as an individual on a claim 
belonging to the partnership, nor does an individual part- 
ner have a separate cause of action for a proportionate 
share of a partnership claim. First Nat'l Bank v. Sanchez, 
1991-NMSC-065, 112 N.M. 317, 815 P.2d 613, 

Partner served with summons not party. to suit. 
— A partner does not become a party to a suit against 
the partnership solely by virtue of being served with sum- 
mons in the case; the partner must also be identified as 
a party in the complaint, Lava Shadows, Ltd. v. Johnson, 
1996-NMCA-048, 121 N.M, 575, 915 P.2d 331, cert. denied, 
121 N.M. 644, 916 P.2d 844, 

Partner's verification of complaint not appear- 
ance, — Since the complaint named only the partnership 
as the plaintiff, a partner's verification of the complaint, 
even taken together with the partner's authorization of 
the suit, did not constitute an appearance by the partner 
and he was not a party at the time of trial. Lava Shadows, 
Ltd. v. Johnson, 1996-NMCA-048, 121 N.M. 575, 915 P.2d 
381, cert. denied, 121 N.M. 644, 916 P.2d 844. 

Judgment not authorized against nonparty. — 
Since the partner was not a party to the suit at the time 
of trial, the judgment could not be entered against him 
even if he was made a party in a proceeding to contest the 
judgment after the trial. Lava Shadows, Ltd. v. Johnson, 
1996-NMCA-043, 121 N.M. 575, 915 P.2d 331, cert. denied, 
121 N.M. 644, 916 P.2d 844. 


38-4-6. [Married woman. ] 
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Partner may sue another at law on a promissory 
note, executed by the partnership to him, in view of 
this section. Mayer v. Lane, 1927-NMSC-079, 33 N.M. 24, 
262 P. 180; Lane v. Mayer, 1927-NMSC-080, 33 N.M. 28, 
262 P. 182. 

In action against a partnership in its own name, 
judgment may be rendered against a partner indi- 
vidually if he has been served with process or has ap- 
peared in the action. Nat'l Sur. Co, v. George E. Breece 
Lumber Co,, 60 F.2d 847 (10th Cir. 1932). 

Partner settling claim that is not usual to the 
business. — While'a partner acting within his or her 
actual authority may execute a valid release of a part- 
nership claim, it is questionable whether there could be 
implied actual authority or apparent authority for a part- 
ner to settle any part of a partnership claim that was not 
usual to the business. Of course, an individual partner 
may release personal claims based upon damage to per- 
sonal property and interests, First Nat'l Bank v. Sanchez, 
1991-NMSC-065, 112 N.M. 317, 815 P.2d 613. 

Effect of answer by member upon entry of de- 
fault judgment against partnership. — In an action 
against a partnership, an answer purporting to be merely 
the personal answer of one member of a partnership, and 
not in behalf of the partnership, did not prevent,a default 
judgment against the partnership. Kempner v. McMahan, 
1931-NMSC-005, 35 N.M. 313, 296 P. 802. 

Persons bound by judgment in action: against 
individual members of firm. — Actions are autho- 
rized against the firm by the firm name, but where the 
action is against the individual members of the firm 
and not against the firm as such, only those served can 
be bound by the judgment. Good v, Red River Valley Co., 
1904-NMSC-019, 12 N.M. 245, 78 P. 46. 

Effect of judgment against firm upon subsequent 
action against individual member. — A judgment 
against the firm in an action where only one of its mem- 
bers was a party cannot extend its lien against.the prop- 
erty of the other partner who is entitled to his day in court 
to present any defense which he may have to the original 
cause of action in a new action. Lewinson v. First Nat'l 
Bank, 1902-NMSC-025, 11 N.M. 510, 70 P. 567. 

A judgment which was taken on ajudgment on a note of 
a firm against a partner who was not served and did not 
appear in the first action was not obtained on the same 
cause of action as the note and was no bar to a later action 
on the note under this section. First Nat'l Bank v. Lewin- 
son, 1904-NMSC-009, 12 N.M. 147, 76 P. 288. 

Amendment of judgment on appeal. — Where action 
was brought against named persons as copartnership, and 
judgment was rendered against the copartnership and 
not against the individuals, the supreme court, on appeal, 
supplied the omission of the individual names. by ordering 
them inserted in the judgment. Wirt v. George W. Kutz & 
Co., 1910-NMSC-039, 15 N.M. 500; 110°P. 575. 

Law reviews. — For note, "Commercial Law - The New 
Mexico Supreme Court Answers a Moot Question of Part- 
nership Law: First National Bank in Albuquerque v. San- 
chez," see 23 N.M.L, Rev. 251 (1993). . 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 59A 
Am. Jur. 2d Partnership §§ 698, 700, 702, 708, 709, 712, 
713. 


A married woman shall sue and be sued as if she were unmarried. 


History: Laws 1897, ch. 73, § 8; C.L. 1897, § 2685 (8); 
Code 1915, § 4075; C.S. 1929, § 105-109; 1941 Comp., § 
19-606; 1953 Comp,, § 21-6-6, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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ANNOTATIONS 


Section permits a married woman.to institute 
and maintain an action for her physical injuries, 
pain and suffering in her own name without the joinder 
of her husband, Soto v. Vandeventer, 1952-NMSC-064, 56 
N.M. 483, 245 P.2d 826; see also Roberson v, U-Bar Ranch, 
Inc., 303 F. Supp. 730 (D. N.M. 1968). 

Right extends to nonresident married women. 
Roberson v. U-Bar Ranch, Inc., 303 F. Supp. 730 (D.N.M. 
1968). 

Husband proper party to bring action for medi- 
cal expenses and loss of services arising from in- 
juries to wife. — Where physical injuries are suffered 
by the wife because of negligence of the defendant, the 
cause of action for medical expenses, loss of services to 


38-4-7. Infant; suits between spouses. 


38-4-10 


the community, as well as loss of earnings, if any, of the 
wife belongs to the community, and the husband as ‘its 
head is the proper party to bring such an action against 
one who wrongfully injured the wife. Soto v. ‘Vandeventer, 
1952-NMSC-064, 56 N.M. 483, 245 P.2d 826, 

Right of wife to sue husband for torts committed 
during marriage. — One spouse may sue the other for 
intentional torts. Flores v. Flores, 1973-NMCA-011, 84 N.M. 
601, 506 P.2d 345, cert. denied, 84 N.M. 592, 506 P.2d 336. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Judg- 
ment in spouse's action for personal injuries as binding, as 
regards loss of consortium and similar resulting damage, 
upon other spouse not a party to the action, 12 A.L.R. 3d 933. 

41 C.J,S, Husband and Wife § 111. 


An infant who has’ been lawfully married, may institute, prosecute to judgment or defend any 
action against his spouse in his own name without a guardian or next friend.’ jo. 


History: Laws 1897, ch, 73, § 9;:C.L. 1897, § 2685 (9); 
Code 1915, § 4080; Laws 1921, ch. 34, § 1; C.S. 1929, § 
105-201; 1941 Comp., § 19-607; 1953 Comp., § 21-6-7; 
Laws 1975, ch. 257, § 8-105. 

Cross references, — For definition of infant, see 38-4- 


For age of majority, see 28-6-1 NMSA 1978, 
For suits by.or against infants or incompetents gener- 
ally, see Rule 1-017-NMRA.. 


13 NMSA 1978, 


38-4-8. [Infants; bond of next friend. |] 


Any person who.acts as next friend for an infant in any suit to recover any personal property, debt or 
damages, shall, if required by the court, execute a bond to such infant in double the amount claimed in 
such suit, with such sureties as shall be approved by the court, conditioned that such next friend shall 
account to such infant for all money or property which may be recovered in such suit. Such bond shall 


be delivered to and filed in the office of the clerk of the court in which said sul is penemey 


History: Laws 1897, ch. 73, § 11; C.L. 1897, § 2685 
(11); Code 1915, § 4082; C.S. 1929, § 105-203; 1941 
‘ Comp., §. 19-608; 1953 Comp., § 21-6-8. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For definition of infant, see 38-4- 
13 NMSA 1978. 

For age of majority, see 28-6-l NMSA 1978. 

For suits by or against infants or incompetents gener- 
ally, see Rule 1-017 NMRA,” 


38-4-9. Costs in suit brought by certain representatives of infant. 


The guardian, conservator or next friend ‘of any infant who commences or prosecutes a suit shall 
be responsible for the costs thereof, unless such infant be permitted by the court to sue as’a poor 


person, as s provided by law. 


History: Laws 1897, ch. 73, § 12; C.L. 1897, § 2685 
(12); Code_1915, § 4083; C.S. 1929, § 105-204; 1941 
Comp.,.§ 19-609; 1953 Comp., § 21-6-9; Laws 1975, ch. 
257, § 8-106. 

Cross references. — For liability of guardian ad litem 
for costs, see 38-4-12 NMSA 1978. 

For the definition of infant, see 38-4-13 NMSA 1978. 

For age of majority, see 28-6-1 NMSA 1978. 


For suits by or against infants or incompetents gener- 
ally, see Rule 1-017 NMRA. 


ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. — Allow- 
ance of fees for guardian ad litem appointed for infant de- 
fendant, as costs, 30 A.L.R.2d 1148. 


38-4-10. Guardian ad litent for infant defendant. 


Appointment of a guardian ad litem may be made by the court in which the suit is pending, or 
by the judge thereof in vacation, upon the written request of the infant defendant, if the age of 
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fourteen years or more, or, if said infant is under the age of fourteen, on the written request of 
a relative or friend of the infant, or on the written consent of any competent person proposed as 
guardian ad litem, and such request and consent shall be filed in the office of the clerk of the court 


before any answers by such infant shall be filed. 


History: Laws 1897, ch. 73, § 14; C.L. 1897, § 2685 
(14); Code 1915, § 4085; C.S. 1929, § 105-206; 1941 
Comp., § 19-610; 1953 Comp. + §°21- 6- 10; Laws 1975, 
ch, 257, § 8-107. 

Compiler! s notes. — This section may bs affected by 
the last sentence of Rule 1-017C NMRA. 

Cross references. — For the definition of inant see 
38-4-13 NMSA 1978. 

For age of majority, see 28- 6- 1 NMSA 1978. 

For appointment of guardians ad litem for infants or in- 
competents generally, see Rule 1-017 NMRA. 


_ ANN OTATIONS 


Applicability of section. — This section does not ex- 


pressly authorize appointment.of a guardian ad litem for. 


an infant plaintiff, and no other statute either authorizes 


or requires court approval of a settlement by a child, with 
or without representation through a guardian ad litem. 
Collins ex rel. Collins v. Tabet, 1991-NMSC-013, 111 N.M. 
391, 806 P.2d 40. 

Law reviews. — For note, "Tort Law - Hither the Par- 
ents or the Child May Claim Compensation for the Child's 
Medical and Nonmedical Damages: Lopez v. Southwest 
Community. Health Services," see 23 N.M.L. Rev. 373 (1993). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 42 Am. 
Jur, 2d Infants §§ 178 to 177. 

Bastardy: maintainability of bastardy proceedings 


‘against infant defendant without appointment of guard- 


ian ad litem, 69 A-L.R.2d 1879: 

Capacity of guardian to sue or to be sued outside state 
where appointed, 94 A.L.R.2d 162. 
43 C.J.S. Infants §§ 222 to 233. 


38-4- 11. Failure to apply for appointment of guardian ad litem. 


If an infant defendant, or a relative or friend of an infant Qader the age of fourteen, neglects for 
twenty days to procure the appointment of a guardian ad litem to defend the suit, the court shall ap- 
point some competent person to be the guardian ad litem for such infant in the defense of such suit. 


History: Laws 1897, ch. 73, § 15; C.L. 1897, §.2685 
(15); Code 1915, § 4086; C.S. 1929,/§ 105-207; 1941 
Comp., § 19-611; 1953 Comp., § 21-6-11; Laws 1975, 
ch. 257, § 8-108. 

Compiler's notes. — This section may be affected by 
the last sentence of Rule 1-017C NMRA. 


Cross references. — For definition of infants, see 38- 
4-13 NMSA 1978. 

For age of majority, see 28-6-1 NMSA 1978, 

For appointment of guardians ad litem for infants or in- 
competents generally, see Rule 1-017 NMRA. 


38-4-12. Liability of guardian ad litem for costs. 


No person appointed guardian ad litem for an infant for the purpose of defending a suit against 
such infant shall be liable for the costs of such suit, — especially charged by the court for some 


personal imaisconduntd in such cause. 


History: Laws 1897, ch. 73, § 16; C.L. 1897, § 2685 
(16); Code 1915, § 4087; CS. 1929, § 105-208; 1941 
Comp., § 19-612; 1953 Comp., § 21-6-12; Laws 1975, 
ch, 257, § 8-109. 


Cross references. — For responsibility for costs in 
suit brought by certain representatives of infants, see 38- 
4-9 NMSA 1978. 

For age of majority, see 28-6-1 NMSA 1978, 


38-4-13. Definition of "infant" as used in Sections 38-4-7 through 38-4-12 


NMSA 1978. 


As used in Sections 38-4-7 through 38-4-12 NMSA 1978, "infant" means a person who has not 


reached the age of majority. 


History:, 1953 Comp., § 21.6-12.1, enacted by Laws 
1978, ch. 64, § 1. 


Cross references. — For age of majority, see 28-6-1 
NMSA 1978. 


38-4-14. Incapacitated person; definition. 


As used in the Probate Code [Chapter 45 NMSA 1978] the term "incapacitated person” means 
any person who demonstrates over time either partial or complete functional impairment by 


707 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


38-4-15 TRIALS 38-4-17 


reason of mental illness, mental deficiency, physical illness or disability, chronic use of drugs, 
chronic intoxication or other cause, except minority, to the extent that he is unable to rhe et his 
personal care or he is unable to manage his property and financial affairs: 


History: Laws 1925, ch. 22, § 1; C.S. 1929, § 85-301; "advanced age", following "disability", and substituted all 
1941 Comp., § 19-6138; 1953. Comp., § 21-6-13; Laws of the present language following "minority" for "to the 
1975, ch. 257, § 8-110; 1989, ch. 252, § 1. extent that he lacks. sufficient understanding or. capacity. 

The 1989 amendment, effective June 16, 1989, sub- to make or communicate responsible decisions concerning 
stituted "demonstrates over time either partial or com- his person or management of his affairs". 


plete functional impairment" for "is impaired", deleted 


38-4-15. Appointment of guardian ad litem to defend suit. 


Appointment of a guardian ad litem shall be made by the court in which the suit is pending, or 
by the judge thereof in vacation, upon the written request and petition of a relative or friend of 
the incapacitated person. However, in the event no relative or friend of the incapacitated person 
makes application for the appointment of a guardian ad litem within twenty days after service of 
process upon the incapacitated person, then the court in which said action or proceeding is pend- 
ing, may, upon the application of any other party to the action or proceeding, appoint some quali- 
fied person to act as guardian ad litem for the incapacitated person in said cause. 


History: Laws 1925, ch. 22, § 4; C.S. 1929, § 85-304; For appointment of guardians ad litem for infants or in- 
1941 Comp., § 19-614; 1953 Comp., § 21-6-14; Laws competents generally, see Rule 1-017C:-NMRA. 
1975, ch. 257, § 8-111. ; 


Compiler's notes. — This section may be affected by ANNOTATIONS 
the last sentence of Rule 1-017C NMRA. Nipta! Am. Jur. 2d, A.L.R. and C.J.S. references. — Mental 
Cross references. — For service of process against in- condition which will justify the appointment of guardian, 
sane or incompetent persons, see 38-1-12. NMSA 1978, committee, or conservator of the estate for'an pi ed 


or spendthrift, 9 A:L.R.8d 774. 


38-4-16. Compromise by guardian ad litem. 


The guardian ad litem so appearing in any action or proceeding for and on behalf of an incapaci- 
tated person shall have power to compromise the same and to agree to the judgment to be entered 
in the action or proceeding for or against the protected person, subject to the approval of the court 
in which the suit is pending. 


History: Laws 1925, ch. 22, § 6; C.S. 1929, § 85-306; will contest or withdraw objections to probate, or of 


1941 Comp., § 19-616; 1953 Comp., § 21-6-16; Laws agreement to induce others to do so, 42 A.L.R.2d 13819. 
1975, ch. 257, § 8-112; 2009, ch. 159, § 13, Power of incompetent,spouse's guardian or representa- 

The 2009 amendment, effective June 19, 2009, after tive to sue for granting or vacation of divorce or annul- 
"judgment to be entered", deleted "therein" and added “in ment of marriage, or to make compromise or settlement i in 
the action or proceeding"; and after "for or against", de- such suit, 32 A.L.R.5th 673. 


leted "his ward". 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Valid- 
ity and enforceability of agreement to drop or compromise 


38-4-17. Costs paid by guardian ad litem. 


No person appointed guardian ad litem for an incapacitated person, for the purpose of bringing 
a suit for or defending a suit against such incapacitated person, shall be liable for the costs of such 
suit, unless especially charged by the court for some personal misconduct in such case. 


History: Laws 1925, ch. 22, § 7; C.S, 1929, § 85-307; 
1941 Comp., § 19-617; 1953 Comp., § 21-6-17; Laws 
1975, ch. 257, § 8-113. 


708 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


38-4-18 


DRAWING AND EMPANELING JURORS 


38-5-1 


38-4-18. Partnerships and corporations may be represented by partner, 
officer or director in proceedings i in magistrate and | 


metropolitan court. 


In any proceeding in the magistrate and metropolitan courts of this state, a partnership or a 
corporation that is a party may be represented by a partner, officer or director of the partnership 
or corporation even though the partner, officer or director is not an attorney. 


History: Laws 1987, ch. 103, § 1. | 


ARTICLE 5 


Drawing and Empaneling Jurors 


Sec. 

38-5-1. Qualification of jurors. 

38-5-2. Exemption from jury service; excusals; service of 
disqualified juror. 

38-5-3. Source for juror selection. 

38-5-3.1. Repealed. 

38-5-4,. Repealed. 

38-5-5. Jury tampering; penalties. 

38-5-5.1. Legislative declaration. 

38-5-6 to 38-5-9. Repealed. 

38-5-10. Summoning of jurors; claiming exemption. 

38-5-10.1. Postponement of petit jury service. 


38-5-1. Qualification of jurors. 


Sec. 
88-5-11. 
38-5-12, 


Qualifying jury panels. 

Petit jury panels; number to be qualified; period 
of service; time for summoning, 

Drawing and qualifying trial jury. 

Exercising challenges to jurors. 

Mileage and compensation for jurors. 

Challenge to jury array. 

Verdict by ten or more jurors; polling jury. 

Employer prohibited from penalizing employee 
for jury service. 

Penalty. 


38-5-13, 
38-5-14, 
38-5-15, 
38-5-16. 
38-5-17. 
38-5-18, 


38-5-19. 


A. A person who is at least eighteen years of age, a United States citizen, a resident of New 
Mexico residing in the county for which a jury may be convened is eligible and may be summoned 
for service as a juror by the courts, unless the person is incapable of rendering jury service because 


of: 


(1). physical or mental illness or infirmity; or 
(2) undue or extreme physical or financial hardship. 
B. A person who was convicted of a felony and who meets all other requirements for eligibility 
may be summoned for jury service if the person has successfully completed all conditions of the 
sentence imposed for the felony, including conditions for probation or parole. 


History: 1953 Comp., § 19-1-1, enacted by Laws 
1969, ch. 222, §.1; 1991, ch. 71, § 1; 2005, ch. 107, § 4; 
2006, ch. 101, § 1. 

Repeals and reenactments. — Laws 1969, ch. 222, § 


17, repealed 19-1-1 to 19-1-16, 1953 Comp., relating to the 


drawing and empaneling of jurors, and enacted 38-5-1, 38- 
5-3 and 38-5-4 to 38-5-16 NMSA 1978. 

Cross references. — For constitutional right to jury 
trial, see N.M. Const., art. II, § 12. 

For jury trials in magistrate courts, see 35-8-1 to 35-8-5 
NMSA 1978 and Rule 2-601 NMRA. 

The 2006 amendment, effective May 17, 2006, added 
Subsection B to provide a person convicted of a felony may 
serve on a jury if the person has completed the sentenced 
probation and parole. ' 

The 2005 amendment, effective July 1, 2005, deleted 
the disqualification of eligibility for jury service because of 
conviction of a felony; and added Subsection B to provide 
that a person is eligible for jury service unless the person 
is incapable of rendering jury service because of undue or 
extreme physical or financial hardship. 


The 1991 amendment, effective April 1, 1991, rewrote ; 


the section which read "Any person who is a qualified 
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elector is eligible and may be summoned for service as a 
juror by the district courts unless such person is incapable 
because of physical or mental illness or infirmity to render 
jury service." 


ANNOTATIONS 


Duty to protect non-English-speaking juror's 
right to participate in jury service. — Judges and at- 
torneys have responsibilities in protecting a non-English- 
speaking juror's constitutional right under Article VII, 
Section 3 of the New Mexico Constitution to participate in 
jury service. The appellate record must demonstrate that 
a trial judge has made every reasonable effort to provide 
interpreters for non-English-speaking jurors; defense at- 
torneys must raise the unconstitutionality of proposed 
dismissals of jurors for lack of fluency in English; and 
prosecutors representing the state must protect the rights 
of all non-English-speaking New Mexicans to serve on ju- 
ries, both because it is their duty to do so and because an 
otherwise unnecessary reversal and retrial may well be 
the consequence of denying those rights. State v. Samora, 
2013-NMSC-038. 
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38-5-2 


Constitutional right to sit upon,juries. 
at the beginning of jury selection, the trial court asked 
a Spanish-speaking prospective juror, who had difficulty 
understanding the English language, if the juror under- 
stood English well enough to proceed with jury selection 
without. the aid of an interpreter; the juror stated that the 
juror had been able to follow the discussions to that point; 
the trial court did not make’an effort to find an inter- 


— Where; 


-TRIALS 


38-5-2 


Law reviews. — For comment, "Juries - New Trial 
- Discovery of Juror's Disqualification or False Answer 


“’’on Voir Dire as Ground for New Trial," see 7 Nat. Re- 


preter for the juror; at the conclusion of voirdire, the juror , . 


admitted that the juror had not been able to understand 
a large part of the voir dire; the trial court dismissed the 
juror; defendant objected on the ground that the juror had 
understood English well enough to serve without an in- 
terpreter during voir dire, and there was no evidence that 
the jury was unfair or impartial and the evidence of de- 
fendant's guilt was substantial, the dismissal of the juror 


sources J, 415 (1967). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur, 2d Jury §159, 

Unfamiliarity with English language as affecting com- 
petency of a juror, 34. A.L.R. 194. 

Former jeopardy where jury discharged because of non- 
residence, 38 A.L.R. 716. 

Effect of and remedies for, exclusion of eligible class or 
classes of persons from jury list in criminal case, 52 A.L.R. 
919, 

Right to consent to trial of criminal case before less 


» than twelve jurors, 70 A.L.R. 279, 105 A.L.R. 1114, 


violated Article VII, Section 3 of the New Mexico Consti- _ 


tution, but the error was not fundamental error requir- 
ing reversal of defendant's convictions. State v. Samora, 
2013-NMSC-038. 

Presence of defendant is not required during the 
jury culling, process in which the judge or designee dis- 
qualifies or exempts prospective jurors. pursuant to the 
statutory exemptions contained in this section and 38-5- 
11 NMSA 1978. State v. Sanders, 2000-NMSC-0382, 129 
N.M. 728, 13 P.3d 460. 

Defendant's presence is not required during dis- 
cussion of jury questionnaires which is part of the 
jury culling process. — In a murder trial, where defen- 
dant's counsel, without defendant's presence, and counsel 
for the state conferenced with the district court judge to 
discuss jury questionnaires, the process employed by the 
district court was part of the culling process at which de- 
fendant had no fundamental right to be present because 
culling is basically an administrative process occurring 
outside the presence of the jurors during which defendant 
can provide no special insight into the removal! of jurors 
from the pool who are disqualified or excused on statutory 
grounds, unlike the process of challenging potential jurors 
where the defendant may be able to discern some bias or 
prejudice. State v. Astorga, 2016-NMCA-015, cert. denied, 
2015-NMCERT-012. 


Qualification of grand juror as elector. — Grand: 


juror did not have to be a properly registered voter to be a 
qualified elector, for purposes of sitting on the grand jury. 
State v. Chama Land & Cattle Co., 1990-NMCA=129,.111 
N.M. 317, 805 P.2d 86, cert. denied, ont N.M..262, 804 P.2d 
1081. 

A juror has only to meet the requirements of N.M. 
Const., art. VII, § 1 to be a qualified elector under this 
section, and therefore to be qualified to serve as a grand 
juror. State v. Chama Land & Cattle Co., 1990-NMCA-129, 
111 N.M. 317, 805 P.2d 86, cert. denied, 111 N.M. 262, 804 
P.2d 1081. 
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Membership in secret order or organization for the 
suppression of crime as ground of challenge of juror, 158 
A.L.R. 1361 

Right to nef 160 challenges in selection of jury to 
try issue of former conviction, 162 A.L.R. 429. 

Effect of and remedies for, exclusion of eligible class of 
persons from jury list in civil case, 162 A.L.R. 1422. 

Governing law as to existence or character of offense for 
which one has been convicted in a federal court or court 
of another state as bearing upon disqualification to sit on 
jury, 175 A.L.R. 805. 

Failure of juror in criminal case to disclose his previous 
jury service within disqualifying period as ground for re- 
versal, 13 A.L.R.2d 1482. 

Law enforcement officers as qualified jurors in Cereal 
cases, 72 A.L.R,3d 895. 

Former law enforcement officers as qualified jurors in 
criminal cases, 72 A.L.R.3d 958. 

Validity of.requirement or practice of selecting prospec- 
tive jurors exclusively from list of registered voters, 80 
A.L.R.3d 869. 

Deafness ofjuror as ground for impeaching verdict, or se- 
curing new trial or reversal on appeal, 38 A:L.R.4th 1170. 

Jury: visual impairment. as disqualification, 48 
A.L.R.4th 1154. 

Propriety of substituting juror in bifurcated state trial 
after end of first phase and before second phase is given to 
jury, 89 A.L.R.4th 423. 

Constitutional right to jury trial in cause of action 
under state unfair or at pod trade practices law, 54 
A.L:R.5th 631. 

Inattention of juror from sleepiness or other cause as 
ground for reversal or new trial, 59 A.L.R.5th 1. 

Exclusion of women from grand or trial jury or jury 
panel in‘criminal case as violation of constitutional rights 
of accused or as ground for reversal of conviction - state 
cases, 70 A.L.R.5th 587. 

Disqualification or exemption of juror for conviction of, 
or prosecution for, criminal offense, 75 A.L.R.5th 295. 

50 C.J.S. Juries § 134. 


38-5- 2. Exemption from jury service; Pe Je PS service of disqualified 


juror. 


A... A person who has served as. a member of a petit jury panel or a grand jury in ition stata or 
federal courts within the preceding thirty-six months shall be exempt from sitting or serving as a 
juror in a court of this state when the person requests to be exempted from service by reason of the 


exemption granted by this subsection. 


B. A person who is seventy-five years of age or older who requests exemption from jury service 
with a local court shall be permanently exempt from jury service. 

C, A person may be excused from jury service at the discretion of the judge or ‘the judge! s des- 
ignee, with or without the person's personal attendance upon the court, if: 
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(1) jury service would cause undue or extreme physical or financial hardship to the pro- 
spective juror or to a person under the prospective juror's care or supervision; 

(2) the person has an emergency that renders the person unable to perform jury service; or 

(3) ‘the person presents other satisfactory evidence to the judge or the judge's designee. 

D. A person requesting an exemption or an excuse from jury service shall take all necessary 
action to obtain a ruling on the request no later than the date on which the person is scheduled to 
appear for jury duty. 

EK. The judge, in the judge's discretion, upon granting any excuse, may disallow the fees and 
mileage of the person excused. 

F. The service upon a jury of a person disqualified shall, of itself, not vitiate any indictment 
found or any verdict rendered by that jury, unless actual injury to the person complaining of the 
injury is shown. 

G; As used in this:section and Section 38-5-1 NMSA 1978, "undue or extreme physical or finan- 
cial hardship": ) . 

(1) means'circumstances in which a person would: 

(a) be required to abandon another person under the person's care or supervision due 
to the extreme difficulty of obtaining an appropriate substitute caregiver during the period of jury 
service; | 

(b) incur costs that would have a substantial adverse impact on the payment of neces- 
sary daily living expenses of the person or the person's dependent; or 

(c) suffer physical hardship that would result in illness or disease; and 

(2) does not exist solely because a prospective juror will be absent from employment. 


History: 1953 Comp., § 19-1-2, enacted by Laws qualified but is not now qualified. State v. Chama Land 
1973, ch. 150, § 1; 1979, ch. 173, § 1; 2005, ch. 107, § 5; & Cattle Co., 1990-NMCA-129, 111 N.M..317, 805 P.2d 86, 
2009, ch. 26, § 1; 2021, ch. 101, § 1. cert. denied, 111 N.M. 262, 804 P.2d 1081. 

Cross references, — For mileage and compensation Presence of grand juror not disruptive. — There 
for jurors, see 38-5-15 NMSA 1978. is nothing inherently disruptive about the presence of a 

For exemption from jury service of state guard mem- grand juror who had no preconceived interest in the way 
bers, see 20-5-15 NMSA 1978. the witnesses testified. State v. Chama Land & Cattle Co., 

The 2021 amendment, effective June 18, 2021, al- 1990-NMCA-129, 111 N.M. 317, 805-P.2d 86, cert. denied, 
lowed persons seventy-five years of age or older to be ex- 111 N.M. 262, 804 P.2d 1081. 
empted from jury service without requiring an affidavit; . Showing of prejudice required. — A defendant 
and in Subsection B, after "seventy-five years of age or must show prejudice resulting from an unqualified juror's 
older who", deleted "files an affidavit requesting an" and presence on the grand jury before the court of appeals will 
added "requests". set aside an indictment. State v. Chama Land & Cattle 

The 2009 amendment, effective June 19, 2009, added Co., 1990-NMCA-129, 111 N.M. 317, 805 P.2d 86, cert. de- 
Subsection B. _ nied, 111 N.M. 262, 804 P.2d 1081. 

The 2005 amendment, effective July 1, 2005, added No abuse of court's discretion. — Where the trial 
Subsections B(1) through (8) to provide that a person court excused one prospective juror. because he had been 
may be excused from jury service at the discretion of the convicted of a felony in 1958, the court explaining that it 
judge or the judge's designee because of physical or finan- did not know whether the person excused was eligible to 
cial hardship, an emergency or other factors satisfactory serve as a juror and did not want any questions of eligibil- 
to the judge or the judge's designee; added Subsection C ‘ity to arise later, and the defendant asserted this was error, 
to require a person who requests an exemption or excuse but did not explain how excusing this person was an abuse 
from jury service to obtain a ruling not later than the of the trial court's discretion, then, under these circum- 
scheduled appearance date; and added Subsection F to de- stances, there was no abuse of the court's discretion. State 
fine "undue or extreme physical or financial hardship" for v. Padilla, 1978-NMCA-020, 91 N.M, 451, 575 P.2d 960, 
this section and Section 38-5-1 NMSA 1978. Law reviews. — For comment, "Juries - New Trial 

- Discovery of Juror's Disqualification or False Answer 
ANNOTATIONS on Voir Dire as Ground for New Trial," see 7 Nat. Re- 


"Disqualified" juror. — A "disqualified" juror is one sources J, 415 (1967). 
who is the opposite of, or contrary of, a qualified juror, Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
State v. Chama Land & Cattle Co., 1990-NMCA-129, 111 Jur, 2d Jury § 180 et seq. 


N.M. 317. 805 P-2d 86. cert. denied. 111 N.M. 262. 804 P2d Contributing to fund for prosecution as disqualifying 
1081. juror, 1 A.L.R. 519. 


here is..no. substantive,.difference. between.an. un- Prosecutor or witness for prosecution, relationship to, 


qualified juror and a disqualified juror. Neither should as disqualifying juror in criminal case, 18 A.L.R, 375. 
be on the grand jury. State v. Chama Land & Cattle Co., Relationship to one financially affected by offense 


1990-NMCA-129, 111 N.M. 317, 805 P.2d 86, cert. denied, charged as disqualifying juror, 63 A.L.R.183. 
111 N.M. 262, 804 P-2d 1081. Class membership in which may be supposed to involve 


Applicability of section. — This section applies to a bias or prejudice, power of court to exclude all persons 
juror never qualified as well as to a juror who was once 
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belonging to, from panel or venire for particular case, 105, ..., . Jury: who-is: lawyer or attorney disqualified or ex- 
A.L.R. 1527. empt from service, or subject. to challenge for cause, 57 
Dissolution of marriage as affecting disqualifying rela- A.L.R.4th 1260. 
tionship by affinity in case of juror, 117 A.L.R. 800; 9) 2 Exclusion of women from grand or trial jury or jury 
Proof as to, exclusion of or discrimination against, eli- panel in criminal case as violation of constitutional rights 
gible class or race in respect to jury. in criminal case, 1 of accused or as ground for reversal of conviction - state 
A.L.R.2d 1291. ' cases, 70 A.L.R.5th 587. 
Attorneys, exclusion from jury list in criminal cases, 32: 50 C.J.S. Juries § 153. 
A.L.R.2d 890. 


38-5- 3. Source for j juror selection. 


A. Each county clerk shall make available to the secretary of state a datatuge of registered 
voters of the clerk's county. The secretary of state shall preserve and make available to the depart- 
ment of information technology, by electronic media, a database of New Mexico registered voters, 
by county, which shall be updated every six months. The director of the motor vehicle division of 
the taxation and revenue department shall make available by electronic media'to the department 
of information technology a database of driver's license holders in each county, which shall be up- 
dated every six months. The secretary of taxation and revenue shall make available to the depart- 
ment of information technology, by electronic media, a database of New Mexico personal income 
tax filers by county, which shall be updated every six months. The’ updates tae occur in June ss 
December. 

B. The department of information ‘technology shall program the merger of the han be pater: 
driver's license and personal income tax filer databases from each county to form a master jury 
database and write a computer program so that a random selection of jurors can be made. A dis- 
crimination shall not be exercised except for the elimination of persons who: are not eligible for 
jury service. The administrative office of the courts shall provide specifications for the merging of 
the registered voter, driver's license and personal income tax filer databases to form the master 
jury database. The master jury database shall be the database that produces the random jury list 
for the selection of petit or grand jurors for'the state courts. 

C. The secretary of veterans’ services and the adjutant general of the department of military 
affairs shall make available, by electronic media, to the administrative office of the courts a data- 
base of service members who were killed or missing in action during military service, which shall 
be updated every six months. The administrative office of the courts shall remove the names of 
service members who were killed or missing in action during military service from the master j jury 
database that produces the random jury list for the state courts. 

D. The court shall, by order, designate the number of potential jurors to be selected and.the date 
on which the jurors are to report for empaneling. Within fifteen days after receipt of a copy of the 
order, the administrative office of the courts shall provide the random jury list to the court. The de- 

partment of information technology shall print the random jury list. and jury summons mailer forms 
vittin ten days after receiving the request from the administrative office of the courts. Upon issu- 
ance of the order, the department of information technology shall draw from the most current reg- 
istered voter, driver's license and personal income tax filer databases to create the random jury list. 

E. The department of information technology may transfer the master jury database to a court 
that has compatible equipment to accept stich a transfer. The court accepting the master jury da- 
tabase shall transfer the information to a programmed computer used for the random selection of 
petit or grand jurors. 


History: 1978 Comp., § 38-5-3, enacted by Laws names of service members who are killed or missing in ac- 


1991, ch. 71, § 2; 2005, ch. 107, § 6; 2007, ch. 290, § 25; tion during military service from the master jury databasé. 
2009, ch. 157, § 1; 2011, ch. 26, § 1. . The 2009 amendment, effective June 19, 2009, in Sub- 
Repeals and reenactments. — Laws 1991, ch. 71, section A, in the second, third and fourth sentences, after 
§ 2 repealed former 38-5-3 NMSA 1978, as enacted. by "which shall be updated", deleted "monthly" and added 
Laws 1969, ch,.222, § 3, relating to pollbooks as the source "every six months", and added the last sentence, 
for juror selection, and enacted a new section, effective The 2007 amendment, effective July 1, 2007, changed 
April 1, 1991. the name of the information systems division of the’ gen- 
The 2011 amendment, effective June 17, 2011, re- eral services department to the department of technology 
quired the administrative office of the courts to remove the information. 
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The 2005 amendment, effective July 1, 2005, provided Subsequent expansion to include nonvoters with 
in Subsection A that the secretary of the taxation and driver's licenses. — The legislature's intent to wait until 
revenue shall make available to the information systems after the 1990 general election to enlarge the jury pool to 
division of the general services department a database of include nonvoting citizens with driver's licenses was not 
personal income. tax filers by county; and in Subsection inconsistent with defendant's constitutional rights. State v, 
B, provided that the division shall merge the registered Gonzales, 1991-NMSC-075, 112 N.M. 544, 817 P.2d 1186. 
voter, driver's license and personal income tax filer data- Defendant was not denied her right to a venire com- 
bases in each county to form a master jury data base. . posed of voter registration and driver's license records 

as required by this section, where her trial took place 
ANNOTATIONS before the expanded pool took effect. State v, Neely, 

Time segat to place names of newly enfran- 1991-NMSC-087, 112 N.M. 702, 819 P.2d 249. 
chised persons on jury lists. — When a new group is Defendant was not denied his right to a venire com- 
qualified to sit as jurors, a period of time will be allowed posed from voter registration and driver's license records, 
for their names to begin to appear on the jury lists. State since the plain language of this section required the jury 
v. Barnett, 1973-NMCA-098, 85 N.M. 404, 512 P.2d 977, pool.to be expanded 90 days after the next general elec- 

Possible two-year period which could elapse under tion and defendant's trial took place before the expanded 
this section before the names of newly enfranchised in- pool took effect. State v. Chamberlain, 1991-NMSC-094, 
dividuals begin to appear on jury lists is not so long as to 112 N.M. 728, 819 P.2d 678. 
deny defendant his right to due process. State v. Barnett, Am. Jur. 2d, A.L.R. and CJ.S. references, — 47 Am. 
1973-NMCA-098, 85\N.M. 404, 512 P.2d 977. sumac dury §,100.e¢ sea, 

Failure to include in pollbooks newly enfran- Proof as to exclusion of or discrimination against eli- 
chised persons prior to the next general elec- gible class or race in respect to jury in criminal case, 1 
tion was not a denial of due process, State v. Barnett, A.L.R.2d 1291, : : 
1973-NMCA-098, 85 N.M; 404,512 P.2d 977, Validity of requirement or practice of selecting prospec- 

Where the jury array did not include members of the tive jurors exclusively from list of registered voters, 80 
then recently enfranchised class of persons between the A.L.R.3d 869. jatea ; 
ages of 18 and 21 years, defendant was not deprived of Exclusion of women from grand or trial jury or jury 
due process. State v. Barnett, 1973-NMCA-098, 85 N.M. panel in criminal case as violation of constitutional rights 
404, 512 P.2d 977. of accused or as ground for reversal of conviction - state 


cases, 70 A.L.R.5th 587, 
50 C.J.S. Juries §§ 155 to 160. 


38-5-3.1. Repealed. 


Repeals. — Laws 1989, ch. 366, § 2 Soa 38- 5. relating to the juror selection pilot program in the thir- 
3,1, NMSA 1978, as enacted’ by Laws. 1983, ch, 107, §1,, .. teenth judicial district, effective June 16, 1989. 


38-5-4,. Repealed. 


Repeals. — Laws 1991, ch. 71; §'8 repealed 38-5-4 of former section, see the 1990 NMSA 1978 on NMOne 
NMSA 1978, as enacted by Laws 1969, ch. 222,§ 4, relat- - icueine com, 
ing to jury wheels, effective April 1,,1991.-For provisions 


38-5-5. Jury tampering; penalties. 


Jury tampering consists of: 

A. «the willful:placing of names ina jury wheel or removal of the names other than in accor- 
dance with law; 

B. the selection or drawing of jurors other than in accordance with law; 

C. , the attempt to,threaten, coerce or induce a trial juror to vote for a false verdict or a grand 

juror to vote for no indictment or for a false indictment; or 

D. the threatening, coercing or inducing of a trial juror to vote for a false verdict or a grand 
juror to vote for no indictment or for a false indictment. 

Whoever violates the provisions of Subsection A or B of this section is guilty of a petty misde- 
meanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. Who- 
ever violates the provisions of Subsection C of this section is guilty of a third degree felony and 
shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978, Whoever violates 
the provisions of Subsection D.of this section is guilty of a second degree felony and shall be sen- 
tenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 
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History: 1958 Comp., § 19-1-5, enacted by» Laws The 1989 amendment, effective June 16, 1989, in 
1969, ch. 222, § 5; 1989, ch. 343, § 1; 1997, ch. 208, .§ 2. the catchline, substituted "penalties" for "misdemeanor"; 

Cross references. — For punishment for petty misde- in Subsection A, substituted "removal of the names" for 
meanors, see 31-19-1 NMSA 1978. "removal therefrom"; substituted present Subsection C 

The 1997 amendment, effective July 1, 1997, in the for the former subsection which read "the threatening, co- 
last paragraph, substituted "third degree felony" for ercing or inducing a trial juror to vote for a false verdict 
"fourth degree felony" near the end of the second sentence, or a grand juror to vote for a false indictment or the at- 
substituted "second degree felony" for "third degree fel- tempt thereto"; added Subsection D; and substituted the 
ony" near the end of the third sentence, and added "and present concluding paragraph for the former concluding 
shall be sentenced pursuant to the provisions of Sec- paragraph which read "Whoever commits jury tampering 
tion 31-18-15 NMSA 1978" to the end of the second and is guilty of a. petty misdemeanor". ci 


third sentences. 


38-5-5.1. Legislative declaration. 


It is the policy of this state that all qualified citizens have an obligation to serve on juries and to 
give truthful information concerning attitudes, opinions and feelings about topics relevant to the 
proceeding for which they are called to serve when summoned by the courts of this state. 


History: Laws 2005, ch. 107, § 2. Effective dates. — Laws 2005, ch. 107, § 11 made 
. Laws 2005, ch. 107, § 2 effective July 1, 2005. 


38-5-6 to 38-5-9. Repealed. 


Repeals. — Laws 1991, ch. 71, § 8 repealed 38-5-6 to master jury wheel, effective April 1, 1991. For provisions 


38-5-9 NMSA 1978, as enacted by Laws 1969, ch. 222, §§ 6 of former sections, see the 1990 NMSA 1978 on NMOne 
to 9, relating to jury commissioners, recording of potential Source.com. 


jury list, master jury wheel, and selection of jurors from 


38-5-10. Summoning of jurors; claiming exemption. 


Upon drawing a list of jurors for grand jury or petit jury service, the clerk shall issue a sum- 
mons for each juror ordering his attendance at a time and place as fixed by the district judge or 
magistrate ordering the drawing. The summons may be served by first class mail or in a manner 
provided for the service of civil process. A willful failure to appear as ordered in the summons is a 
petty misdemeanor. Accompanying each summons, the clerk of the court shall submit for the infor- 
mation of the jurors the listing of those classes of persons or qualifications provided by law under 
which an exemption from jury service may be claimed. Jurors shall be provided a form upon which 
they may state the facts supporting their eligibility to claim exemption from jury service and to 
express a claim for exemption. 


History: 1953 Comp., § 19-1-10, enacted by Laws substituted "first class" for "registered or certified" in the 
1969, ch, 222, § 10; 1991, ch. 71, § 3. second sentence; substituted "state the facts" for "make 

Cross references. — For exemptions from jury ser- affidavit to the facts" in the final sentence;.and made mi- 
vice, see 38-5-2 NMSA 1978. nor stylistic changes throughout the section, 

For fee of sheriff for serving jury venire, see 4-41-18 
NMSA 1978. Fl ele wont ANNOTATIONS | 
ars py ak for petty misdemeanor, see 31-19-1 Am. Jur. 2d, A.L.R. and C.J.S. references, — 47 Am. 

7 ; », Jur. 2d Jury § 184 et seq. 
For service of process generally, see Rule 1-004 NMRA. 50 Cw.S. Juries §§ 153, 154,171 to 173. 


The 1991 amendment, effective April 1, 1991, in- 
serted "or magistrate" near the end of the first sentence; 
38-5-10.1. Postponement of petit jury service. 


A. A person scheduled to appear for service on a petit jury may request a postponement of the 
date of initial appearance for jury service. The request for postponement shall ue granted if the 
juror: | 

(1) has not previously been granted a postponement; and 
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(2) agrees to a future date, approved by the court, when the juror will appear for jury ser- 
vice that is not more than six months after the date on which the prospective juror originally was 
called to serve. 

B. Asubsequent request to postpone jury service may be approved by the court only in the event 
of an emergency that could not, have been anticipated at the time the initial postponement was 
granted. Prior to the grant of a subsequent postponement, the prospective juror must agree to a 
future date on which the juror will appear for jury service within six months of the postponement. 

C. A court shall postpone and reschedule the service of a summoned juror, without affecting 
the summoned j juror's right to Fequest a postponement under Subsections A and B of this section, 
if the summoned juror is: 

(1) employed by an employer with five or fewer full- time aunibratded or their equivalent, 
a another employee of the same employer is summoned to appear during the same period; 

(2) the only person performing particular services for a business, commercial or agricul- 
tural enterprise and whose services are so essential to the operations of the business, commercial 
or agricultural enterprise that the enterprise must close or cease to function if the person is re- 
quired to perform jury duty; or ' 

(3) required to attend to an emergency as determined by the judge. 


History: Laws 2005, ch. 107, § 3. Effective dates. — Laws 2005, ch, 107, § 11 made 
Laws 2005, ch. 107, § 3 effective July 1, 2005. 


38-5-11. Qualifying jury panels. 


A. The court shall empanel jurors in a random manner. The judge or the judge's designee shall 
preside over the empaneling of a petit jury panel. The district judge or the judge's designee shall 
preside over the empaneling of the grand jury panel. Jurors who appear for service shall be ques- 
tioned under oath as to their eligibility for jury service by the judge or the judge's designee. Claims 
of exemption, requests for excuse from service or postponement of service shall be ruled upon by 
the judge or the judge's designee. 

B. The judge or the judge's designee shall submit questionnaires to prospective jurors to: 

(1) obtain any information that will aid the court in ruling on requests for exemption or 
excuse from service or postponement of service; 

(2) aid the court and the parties in voir dire examination of jurors or in determining a ju- 
ror's qualifications to serve on a particular petit jury panel, trial jury or grand jury; or 

(83) aid in the determination of challenges for cause and peremptory challenges. 

C. The judge or the judge's designee shall certify a numbered list of the jury panel members' 
names when qualified. The certified list of jurors and the questionnaires obtained from jurors shall 
be made available for inspection and copying by a party to a pending proceeding or their attorney 
or to any person having good cause for access to the list and the questionnaires. 


History: 1953 Comp., § 19-1-11, enacted by Laws empaneling of petit jury and grand jury panels" and in- 
1969, ch, 222, § 11; 1970, ch. 40, § 1; 1991, ch. 71, § 4; serted "or postponement of services" in the final sentence; 
2005, ch. 107, § 7. inserted "or postpone the services of" in the introductory 

Cross references. — For examination of jurors, see phrase of Subsection B; inserted "or postponement of ser- 
Rules 1-047 and 5-605 NMRA, vice" in the first sentence in Subsection C; and made re- 

For juror questionnaires, see UJI Criminal 14-110 and lated and minor stylistic changes throughout the section. 
14-111 NMRA. 

The 2005 amendment, effective July 1, 2005, deleted ANNOTATIONS 
former Subsection B, which provided the criteria for ex- Impermissible manipulation of the jury venire. 
cusing, excluding or postponing the services of a person as — Where the court clerk's systematic policy of placing all 
a juror; and added Subsection B(2), which provided that Spanish-only speaking prospective jurors in one panel, 
questionnaires to prospective jurors obtain information to and effectively excluding these prospective jurors from all 
aid in the determination of challenges. — . other panels, potentially violates both the prospective ju- 

The 1991 amendment, effective April 1, 1991, inserted rors' right to serve on a jury and the defendant's right to 
"or his designee or magistrate or his designee" following a fair and impartial jury. State v. Flores, 2015-NMCA-002, 
"judge" throughout the section; in Subsection A, added cert, granted, 2014-NMCERT.012, 
the first and third sentences, rewrote the second sen- Tercera of defendant is not required during 
tence which read "The district judge will preside over the the jury culling process in which the judge or designee 
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disqualifies or exempts prospective jurors pursuant to the Illness.or other disability of civil case juror, proper sd 
statutory exemptions contained in 38-5-1 NMSA 1978 and cedure upon,,99 A.L.R.2d 684, 
this section. State v. Sanders, 2000-NMSC-032, 129 N.M. Religious belief as ground for exemption or excuse from 
728, 13 P.3d 460. - jury service, 2 A.L.R.3d 1392. 
Defendant's presence is not required during dis-* Law enforcement officers as qualified jurors in ptSinal 
cussion of jury questionnaires which is part of the cases, 72 A.L.R.3d.895, 
jury culling process, — In a4 murder trial, where defen- Former law enforcement officers as qualified jurors in 
dant's counsel, without defendant's presence, and counsel criminal cases, 72'A.L:R.3d 958. 
for, the state conferenced with the district court judge to; Excusing, on account of public, charitable, or educa- 
discuss jury questionnaires, the process employed by the tional employment, one qualified and not specifically ex- 
district court was part of the culling process at which de- empted as juror in state criminal case as ground of com- 
fendant had no fundamental right to be present because’ plaint by accused; 99 A:L.R.3d 1261. 
culling is basically an administrative process occurring Cure of prejudice resulting from Mapes by prospec- 
outside the presence of the jurors during which defendant tive juror during voir dire, in presence of other prospective 
can provide no special insight into the removal of jurors jurors, as to defendant's guilt, 50 A.L.R.4th 969. 
from the pool who are disqualified or excused on statutory Exclusion of public and media from voir dire exami- 
grounds, unlike the process of challenging potential jurors: ».; nation of, prospective jurors in state criminal case, 16 
where the defendant may be able to discern some bias or | A.L.R.5th 152, 
prejudice. State v. Astorga, 2016-NMCA- ‘015, cert. denied, ~ Use of peremptory challenges to exclude persons from 
2015-NMCERT-012. ' criminal jury based on religious affiliation - leet 
Law reviews. — For comment, "Juries - New Trial state cases, 63 A.L.R.5th 375. 
- Discovery of Juror's Disqualification or False Answer Exclusion of women from grand or trial jury or jury 
on Voir Dire as Ground for New Trial," see 7 Nat. Re- panel in criminal case as Violation of constitutional rights 
sources J, 415 (1967). of accused or as ground for reversal of conviction - state 
Am. Jur. 2d, A.L.R. and C.J.S.. references, — 47 Am. cases, 70 A.L.R.5th 587. 
Jur, 2d Jury §178 et seq. 50 C.J.S. Juries §§ 205, 206, 


Criminal case, excusing qualified juror drawn in, as 
ground of complaint by defendant, 96 A.L.R. 508. 


38-5-12. Petit jury panels; number to be qualified period of service; 
time for summoning. 


A. The judge shall determine the number of jurors to be summoned for service, the date and 
time for the appearance of jurors for qualification, the number of jurors to be qualified to provide 
panels of jurors for trial service and the size of trial jury panels. Procedures such as the use of 
alternate jury panels should,be established where appropriate to lessen the burden of jury service 
on persons retained on petit jury panels. Jurors may be drawn, summoned and qualified by the 
judge at any time to supplement jury panels requiring replacement or augmentation. Petit jury 
panels may be, qualified and may serve as the trial needs of the court require without regard to 
court terms. 

.B. The supreme court,shall establish, by rule, the appropriate length of jury terms. The court 
shall consider the number of trials held, the availability of jurors and the administrative and fi- 
nancial impact. 


History: 1953 Comp., § 19-1-12, enacted by Laws Term of service of jurors is to be determined by 
1969, ch, 222, § 12; 1970, ch. 40, § 2; 1971, ch. 186, § the district judge and may differ from the term of 
1; 1977, ch. 382, § 1; 1979, ch. 173, § 2; 2005; ch, 107, the court, 1969 Op. Att'y Gen. No. 69-52 (rendered under 


$8. prior law). 

The 2005 amendment, effective July i 2005, elimie Am. Jur, 2d, A.L.R. and C.J.S. references. — 47 Am. 
nated in Subsection A the requirement that ‘judges deter- Jur. 2d Jury § 186 et seq. 
mine the length of time jurors.are retained for service, the Irregularity in drawing names for a jury sane as 
limitation of time.a juror may be required to service on a ground of complaint by a defendant in a criminal prosecu- 
jury panel, and the exemption for jury service of persons tion, 92 A.L.R. 1109. 
who have service on a jury within the preceding thirty-six Petit jury: prior service on grand j jury which considered 
months; and added a new Subsection B to require the su- indictment against accused as disqualification for service 
preme court to establish the length of jury. terms, on petit jury, 24 A.L,R.3d 1236. 

Validity of statutory classifications based on population 
ANNOTATIONS - jury selection statutes, 97 A,L.R.8d 434. 

Section authorizes district judge, with time limi- Excusing, on account.of public, charitable, or educa- 
tations, to determine the length of time jurors are tional employment, one qualified,and not specifically ex- 
retained for service. State v. Gonzales, 1971-NMCA-007, empted as juror in state criminal case as ground of com- 
82 N.M, 388, 482 P.2d 252, cert. denied, 82 N.M. 377, 482 plaint by accused, 99 A.L.R.3d 1261, 

P.2d 241 (decided under prior law). 50 C.J.S, Juries § 164 et seq. 
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38-5-13. Drawing and qualifying trial jury. 


The district court of each county shall maintain a list of the names of the jurors duly empaneled 
and present for the trial of a case. The judge shall cause the names to be randomly selected until 
sufficient names have been drawn to provide the number of jurors required for the trial. The name 
and number of each juror shall be announced. Twelve or six jurors shall compose a petit jury in 
the district courts for the trial of civil causes. Twelve j jurors shall compose a petit jury in criminal 
and children's court cases. Magistrate and metropolitan j jury court selection shall be conducted in 
accordance with supreme court rules, 


History: 1953 3 Comp, § 19-1-18, enacted by Laws The 1991 amendment, effective April 1, 1991, added 


1969, ch. 222, § 13; 1991, ch. 71, § 5; 2005, ch. 107, § 9. "Jury lot slip container" at the beginning of the catchline; 
Cross references. — For number of jurors required to added Subsection A; designated the formerly undesig- 
return verdict in civil cases, see 88-5-17 NMSA 1978 and nated provision as Subsection B; and, in Subsection B, 
Rules 1-038 and 1-048 NMRA. deleted "before each name is drawn" following "rotated" 
For selection of jurors in criminal cases generally, see in the third sentence, inserted "or six" following "Twelve" 
Rule 5-605 NMRA. and deleted "or criminal" following "civil" in the fifth sen- 
For requirement of unanimous verdict in criminal cases, tence, added the last three sentences; and made minor 
see Rule 5-611 NMRA. stylistic changes throughout the subsection. 


The 2005 amendment, effective July 1, 2005, elimi- 


nated all former requirements concerning the jury lot slip ANNOTATIONS 
container and lot slips, and provided that names shall be Am. Jur. 2d, A.L.R. and C.J.S, references. — 50 
randomly selected. | C.J.S. Juries §§ 192 to 198. _ 


38-5-14. Exercising challenges to jurors. 


The court shall permit the parties to. a case to express in the record of trial any challenge to a 
juror for good cause. The court shall rule upon the challenge and may excuse any juror for good 
cause. Challenges for good cause and peremptory challenges shall be made outside the hearing 
of the jury. The party making a challenge shall not be announced or disclosed to the jury panel, 
but each challenge shall be recorded by the clerk and placed in the case file. In civil trials, the op- 
posing parties shall exercise peremptory challenges alternately. In juvenile or criminal cases, the 
state or prosecution shall pass or accept or make any peremptory challenge as to each juror before 
the defendant is called upon to pass, accept or exercise a peremptory challenge as to the juror. In 
civil cases, each party may challenge five jurors peremptorily. When there are two or more parties 
defendant or parties plaintiff, they shall exercise their peremptory challenges jointly, and if all 
cannot agree on a challenge desired by one party on a side, then the challenge is forfeited. How- 
ever, if the relief sought by or against the parties on the same side of a civil case differs, or if their 
interests are diverse, or if cross-claims are to be tried, the court shall allow each party on that side 
of the suit five peremptory challenges. 


History: 1953 Comp., § 19-1-14, enacted by Laws defendants found in the pleadings and no adverse issues 
1969, ch. 222, § 14; 1991, ch. 71, § 6. pleaded by them, they constitute but one party. However, 

Cross references. — For challenges of jurors in civil the rule is different if the pleadings show that one defen- 
cases, see Rule 1-038E NMRA. dant has asked for judgment over against another defen- 

For challenging of alternate jurors in civil cases, see dant; the question then to be determined is whether or 
Rule 1-047B NMRA. not there is a conflict of interest between the defendants. 

For challenging of jurors in criminal cases, see Rule 5- American Ins. Co. v. Foutz & Bursum, 1955-NMSC-107, 60 
606 NMRA. N.M. 351, 291 P.2d 1081 (decided under former law). 

The 1991 amendment, effective April 1, 1991, added Section recognizes: possibility of multiple par- 
"and placed in the case file" at the end of the fourth sentence ties. — This section, concerning the exercise of peremp- 
and made minor stylistic changes throughout the section. tory challenges of prospective jurors, clearly recognizes 

that there may be and often are multiple parties on 
ANNOTATIONS each side of an action or proceeding. Romero v. Felter, 


1972-NMSC-032, 83 N.M. 736, 497 P.2d 738. 


If and when the trial rt its ruli a 
wi aa adie abe hha a oe Separate controversy between third-party plain- 


challenge of a juror for cause, the court should ask the : } y p 
party whose challenge was overruled if that party wishes to tiff and defendant. — Where a third-party plaintiff al- 
use a peremptory challenge retroactively. Benavidez v. City leged that the negligent acts of a third-party defendant 


of Gallup, 2007-NMSC-026, 141 N.M. 808, 161 P.3d 853. were a breach or violation of a duty owed to him and prayed 
Meaning of "party". LV the ruled well aatablished for full indemnity or, in the alternative, contribution from 


that more than’ one defendant having identical interests the third-party defendant for any amount meh atoule be 
and a common defense in a suit constitute but one party; if granted the caagoaete as a result of the eee te suit, ie 
there is no suggestion of antagonism of interests between the third-party defendant asserted defenses against the 


re 
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third-party plaintiff, there was an antagonism of interests 
between the third-party plaintiff and defendant sufficient 
to constitute a separate controversy between them for pur- 


poses of exercising their peremptory challenges. American . 
Ins.‘Co. v. Foutz & Bursum, 1955-NMSC-107, 60 N.M: 351, - 


291 P.2d 1081 (decided under former law). 

Although manner of exercising challenges of jurors 
ordered by the court was erroneous, it was harmless 
where appellant had two peremptory challenges left. Terri- 
tory v. Padilla, 1903-NMSC-009, 12 N.M. 1, 71 P. 1084. 

‘Law reviews. — For note and comment, "Trends in 
New Mexico Law: 1994-95: Criminal Procedure — What 
Constitutes a Race-Neutral Explanation for Using Pe- 
remptory Challenges?, State v. Guzman and Purkett v. 
Elem," see 26,N.M.L. Rey. 555 (1996), 

Am. Jur, 2d,.A.L.R, and C,J.S, references. —47 Am. 
Jur. 2d Jury § 228 et seq. 

Membership i in secret order or organization for the sup- 
pression of crime as proper. subject of examination, or 
ground of challenge, of juror, 31 A.L.R. 411, 158 A,L.R, 1361, 

Presumption of innocence or rule as to reasonable 
doubt, failure to understand or unwillingness to accept as 
rendering juror incompetent, 40 A.L.R. 612. 

Personal injury or déath action, questions to jury in, as 
to interest in, or connection with, indemnity insurance 
company, 56 A.L.R, 1454, 74 A.L.R, 849, 95 A.L.R. 388,105 
A.L.R. 1819, 4 A.L.R.2d 761. 

Statutory grounds for challenge of jurors for cause of 
exclusive or common-law grounds, 64 A.L.R. 645. 

Extrinsic evidence in support of challenge to juror for 
cause, right to introduce, 65 A.L.R, 1056. 

Implied bias or interest because of relationship to one 
who would be subject to challenge for that reason, chal- 
lenge of proposed juror for, 86 A.L.R, 118. 

Excusing qualified juror drawn in criminal case, defen- 
dant's right to complain of, as affected by existence or ab- 
sence of right of peremptory challenge, 96 A.L.R. 514, 

Insurance company, prospective j juror' s connection with, 


as’ ground for challenge for cause in action for personal” 


injuries or damage to property, 103 A.L.R. 511. 


Defense, prejudice against certain type of, as ground of 


challenge for cause of juror in criminal case, 112 A.L.R. 531. 

Secret order or organization for suppression of crime, 
membership in, as ground for a challenge of juror, 158 
A.L.R. 1361. 

Competency of juror as affected by his participation in a 
case of similar character, but involving the party making 
the objection, 160 A.L.R. 753. 

Right to peremptory challenges in selection of jury to 
try issue of former conviction, 162 A.L.R. 429. 

Governing law as to existence or character of offense for 
which one has been:convicted in a federal court or court 
of another state, as bearing upon ai areal tipapion to sit on 
jury, 175 A.L.R. 805. 

Peremptory challenge after acceptance of juror, 3 
A.L.R.2d.499., . 

Waiver of peremptory éhallenge or challenges in civil 
case other than by acceptance by juror, 56.A.L.R.2d 742. 

Additional counsel: right to peremptory challenge as 
prejudice by appearance of additional counsel in civil case 
after impaneling of jury, 56. A.L.Ri2d 971. 


TRIALS 


38-5-15 


Previous knowledge of facts of.civil case by juror as dis- 
qualification, 73 A.L.R.2d 1312. 

Residents or taxpayers of litigating political subdivi- 
sion, disqualification in absence of specific controlling 


‘ statute, 81A.L.R.2d 708. 


Relationship of juror to witness in civil cage as ground 
of disqualification, 85 A.L.R.2d 851. 

Number: effect of allowing excessive number of peremp- 
tory challenges, 95 A.L.R.2d 957. 

Number of peremptory. challenges pinay in pival 
cases where there are more than Hye parties involved, 32 
A.L.R.3d 747. 

Capital punishment, beliefs as disqualifying juror in 
capital case for cause, 39 A.L.R.3d 550, , 

Use of peremptory challenge to exclude from jury 
persons belonging to race or class, 79, A.L.R.3d 14, 20 
A.L.R.5th 398. 

Right of defense in criminal prosecution to disclosure of 
prosecution information regarding prospective jurors, 86 
A.L.R.3d 571. 

Racial or ethnic prejudice of prospective jurors as 
proper subject of inquiry or ground of challenge on voir 
dire in state criminal case, 94 A.L.R.3d 15, 

Additional peremptory challenges because of multiple 
criminal charges, 5 A.L.R.4th 533. 

Validity and construction of statute or court rule, pre- 
scribing number of peremptory challenges in criminal 
cases according to nature of offense or extent of punish- 


_ ment, 8 A.L.R.4th 149, 


Deafness of juror as ground for impeaching verdict, or se- 
curing new trial or reversal on appeal, 38 A.L.R.4th 1170. 

Cure of prejudice resulting from statement by prospec- 
tive juror during voir dire, in presence of other prospective 
jurors, as to defendant's guilt, 50 A.L.R.4th 969. 

Professional’ or business relations between proposed 
juror and attorney as ground for challenge for cause, 52 
A.L.R.4th 964. 

Fact that juror in criminal case, or juror's relative or 
friend, has previously been victim of criminal incident as 
ground of disqualification, 65 A.L.R.4th 748. 

Effect of j juror’ s false or erroneous answer on voir dire 
regarding previous claims or actions against himself or 
his family, 66 A.L.R.4th 509. 

Prospective juror's connection with insurance company 
as ground for challenge for cause, 9 A.L.R.5th 102. 

Use of peremptory challenges to exclude ethnic and ra- 
cial groups, other than Black Americans, from’ criminal 
jury - post-Batson state cases, 20 A.L.R.5th 398, 

Use of preemptory challenges to exclude caucasian per- 
sons, as a racial group, from criminal jury - post-Batson 
state cases, 47 A.L.R.5th 259, 

Propriety of inquiry on voir dire as to juror's attitude 
toward, or acquaintance’ with literature wr agit with 
amount of damage awards, 63 A.L.R.5th 285° 

Use of peremptory challenges to exclude pefhons from 
criminal jury based on religious affiliation: - pee gaits 
state cases, 63 A.L.R.5th 375. 

Examination and challenge of state case jurors on beidis 
of attitudes toward homosexuality, 80 A.L.R.5th 469. 

Examination and challenge of federal case jurors on ba- 
sis of attitudes'toward homosexuality, 85 A.L.R. Fed. 864. 

50 :C.J.S. Juries §§ 247 to 259, 267 to 285. 


38-5-15. Mileage and compensation for j jurors. 


Persons summoned for j jury service and jurors shall be reimbursed for travel in excess of forty 
miles round trip from their place of actual residence to the courthouse when their attendance is or- 
dered at the rate allowed public officers and employees per mile of necessary travel. Persons sum- 
moned for jury service and jurors shall be compensated for their time 1 in athendance and service at 
the highest prevailing state minimum wage rate. 105 it 


718 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


38-5-16 


History: 1953 Comp., § 19-1-15, enacted by Laws 
1969, ch. 222, § 15; 1970, ch. 40, § 3; 1976 (S.S.), ch. 16, 
§'1; 1979, ch. 285, § 1; 1991, ch. 71, § 7; 2017, ch. 61,.§ 2. 

Cross references. — For Per Diem and Mileage Act, 
see 10-8-1 NMSA 1978. 

For provision of meals and\accommodations for jurors; 
see 34-6-41 NMSA 1978. 

The 2017 amendment, effective June 16, 2017, re- 
duced mileage reimbursement for certain jurors, allowing 
a juror to be reimbursed for mileage only if the juror trav- 
els more than forty miles round trip from the juror's resi- 
dence to the courthouse; and after "reimbursed for travel’, 
added "in excess of forty miles round trip 


38-5- 16. Challenge to jury array. 


DRAWING AND EMPANELING JURORS 


38-5-17 


The 1991 amendment, effective April 1, 1991, deleted 
“and jury commissioners" following "jurors" in the: catch- 
line; deleted "Jury commissioners" at the beginning of 
the first and second sentences; and made related stylistic 
changes. 


ANNOTATIONS 


When jurors are kept together a night during the 
course of a trial, they should be paid for this time. 
1969 Op. Att'y’Gen. No. 69-101. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 47 Am. 
Jur. 2d Jury § 99. 

50 C.J.S. Juries § 207. 


Any party to a civil action or defendant in a crintined action, at the opening of trial and before 
the empaneling of the jury is commenced, by motion to quash ‘the jury array, may challenge the 
jury panel on the ground that the members thereof were.not selected substantially in accordance 
with law. If the motion is sustained, then the trial will be stayed until a jury panel has ‘been se- 
lected and qualified in accordance with law. Such a challenge is waived if not raised before the trial 


jury panel has been sworn and selection of the trial jury commeneed 


History: 1953 Comp., § 19-1-16, enacted by Laws 
1969, ch. 222, § 16. 

Cross references. — For challenges to jurors in civil 
and criminal cases generally, see 38-5-14 NMSA 1978. 

For challenges of jurors in civil cases, see Rule 1- 038E 
NMRA. 

For challenges of jurors in criminal cases, see Rule 5-606 


ANNOTATIONS fi 


Representative cross-section of the community. 
— In order to show a prima facie violation of the fair 
cross-section requirement, a defendant must demonstrate 
that (1) the group alleged to be excluded is a "distinctive" 
group in the community, (2) the group's. representation in 
venires from which juries are selected is not fair and rea- 
sonable in relation to the number of such persons in the 
community, and (3) this under-representation results from 
the systematic exclusion of the group in the jury-selection 
process. State v. Casillas, 2009-NMCA-034, 145 N.M. 783, 
205 P.3d 830, cert. denied, 145 N.M. 783, 218 P.3d 507. 

Section permits challenge to the jury panel on 
the;ground that the members thereof were not selected 


substantially in accordance with law. State v.. Gonzales, ., 
1971-NMCA-007, 82 N.M. 388, 482 P.2d 252, cert. denied, 


82 N.M. 377, 482 P.2d 241. 

Denial of motion to quash held proper. — Even where 
trial judge, in denying motion made under this section, incor- 
rectly ruled that motion was not timely, motion was otherwise 
defective where defendant made no claims that jury array 
was. defective or was in‘any way not selected and qualified 
according to law, but rather appeared to be asking the court 
to find out whether the selection of jury array was proper, and 


trial court’ was correct in depos the motion, State v. Deats, 
1971-NMCA-089, 82 N.M. 711, 487 P.2d 139, 

Waiver not established. — Section 38-5-16 NMSA 
1978 does not bar’ objections to unlawful jury selec- 
tion where a party does not know the selection pro- 
cess has’ been unlawful prior to swearing in the 
prospective jury panel and jury selection has been com- 
menced. State v. Flores, 2015-NMCA-002, cert. granted, 
2014-NMCERT-012. 

Violation of section must be established. — An as- 
sertion thatthe jury panel includes an excessive: propor- 
tion of persons related to law enforcement personnel and 
a request for a continuance in order to obtain evidence 
related to this assertion will not be granted where no 
violation of this section is established, State .v.. Trujillo, 
1982-NMSC-145, 99 N.M. 251, 657 P.2d°107 (1982), 

Am. Jur, 2d; A.L.R. and C.J,S. references. — 47 Am. 
Jur. 2d Jury § 247 et seq. 

Failure of juror in criminal case to disclose his previous 
jury service within disqualifying period as ground for re- 
versal, 13 A.L.R.2d 1482. 

Racial or ethnic prejudice,of prospective jurors.:as 
proper subject of inquiry or ground of challenge on voir 
dire in state criminal case, 94 A.L.R.3d 15. 

Religious belief, affiliation or prejudice of prospective 
juror as proper subject of inquiry or ground for challenge 
on voir:dire, 95 A.L.R.3d 172. 

Age group underrepresentation in grand jury or petit 
jury venire, 62 A.L.R.4th 859. 

Propriety, under state statute or court rule, of substi- 
tuting state trial juror with alternate after case has been 
submitted to jury, 88 A.L.R.4th 711. 

‘50 C.J.S. Juries §§ 260 to 266. 


38-5-17. [Verdict by ten or more jurors; polling jury.] 


In civil causes when the jury, or as many as ten of them, have agreed upon a verdict, they must 
be conducted into court, their names called by the clerk, and the verdict rendered by their fore- 
man; the verdict must be in writing, signed by the foreman, and must be read by the clerk to the 
jury, and the inquiry made whether it is their verdict. Either party may require the jury to be 
polled, which is done by the court or clerk asking each juror if it is his verdict; if upon such inquiry 
or polling, more than two of the jurors disagree thereto, the jury must be sent out again, but if no 
such disagreement be expressed, the verdict is complete and the jury discharged from the case. 
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38-5-18 TRIALS 38-5-19 


History: 1978 Comp. § 38-5-17, enacted by Laws of jurors to questions by the court. Sanchez vu. Martinez, 
1933, ch, 98, § 1. 1982-NMCA-168, 99 N.M. 66, 653 P.2d 897, 
Bracketed material. — The bracketed material was Jury polling did not constitute "jury-urging". 
inserted by the compiler and is not part of the law. - — Where plaintiff was employed by defendant as a 
Cross references. — For number of jurors in criminal” surgeon; defendant terminated plaintiff's employment 
cases, see 38-5-13 NMSA 1978. when defendant's administrative staff who attended a 
For right to jury trial, see N.M. Const., art. IT, § 12. peer review meeting reported to defendant's staff who 
For number of jurors and requirements as to verdicts, in did not attend the meeting that plaintifflhad engaged in 
civil cases, see Rules 1-038 and 1-048 NMRA. unprofessional and aggressive behavior at the meeting; 
For requirement of unanimous verdict in. criminal cases, plaintiff sued defendant for violation of the confiden- 
see Rule 5-611A NMRA. tiality provisions of Section 41-9-5 NMSA 1978; a spe- 
cial verdict form required the jury to check a blank if 
ANNOTATIONS it found that defendant had breached its implied prom- 


ise that plaintiff would not suffer adverse consequences 
by participating in the peer review process and to place 
"Yes" in the blank if it found that defendant's breach of 
the implied promise was a proximate cause of plaintiff's 
damages; the jury checked the blank, but did not place 
"Yes" in the blank; the special verdict form indicated that 
of irreconcilable inconsistencies or material contradictions the jury found that although defendant breached the 
when his votes on all issues are considered. Naumburg v. implied promise, the breach was not a proximate cause 
Wagner, 1970-NMCA-019, 81 N.M, 242, 465 P.2d 521. of plaintiffs damages; at defendant's request, the dis- 

Section does not mean the same 10 jurors trict court polled the jury and determined that one ju- 
must agree on every issue. Naumburg v. Wagner, ror was uncertain or confused about the answer to the 
1970-NMCA-019, 81 N.M. 242, 465 P.2d 521. question of proximate cause; the district court: sent the 

Any 10 jurors are necessary and sufficient to jury back to deliberate on the proximate cause question 
agree on any issue, so long as none of these ju- with instructions to place."Yes" in the blank if the jury 
rors has voted inconsistently. Naumburg v. Wagner, determined that the breach was a proximate cause of the 
1970-NMCA-019, 81 N.M. 242, 465 P.2d 521... damages and not to place "Yes" in the blank if the jury 

Polling of jury is not proper to determine amount determined that the breach was not a proximate cause, 
of damage award or for the purpose of revealing its deter- when the jury returned, the special verdit form included 
mination of factual issues, since jury verdicts are required a "Yes" in answer to the proximate cause question; and 


Ten jurors must agree to each material finding 
supporting verdict. — This section means that a verdict 
must be received by the court when at least 10 jurors, not 
necessarily the same 10, agree to each material finding 
supporting that verdict; provided, however, that none of 
the jurors, upon whose votes the verdict depends, is guilty 


torbe swritten,) Sarithez v. Martined: 1982eNIMGA+168: 99 defendant argued that the district court's actions were 
NM. 66, 653 P.2d 897. rd a coercive and constituted impermissible "verdict-urging", 
Anawara to special interrogatories cannot be the district court's statements to the jury were neutral 


in form and substance and the district court did not err 
in permitting the jury to further deliberate on the proxi- 
mate cause question. Yedidag v. Roswell Clinic Corp., 
2013-NMCA-096, cert. granted, 2018-NMCERT-009. 


orally modified. — Written answers made by a jury to 
special interrogatories cannot be modified by oral answers 


38-5-18. Employer prohibited from penalizing employee 
for jury service. 


A. An employer shall not deprive an employee of employment or threaten or otherwise coerce 
the employee because the employee receives a summons for jury service, responds to the sum- 
mons, serves as a juror or attends court for prospective jury service. 

B. An employer shall not require or request an employee to use annual, vacation or sick leave 
for time spent responding to a summons for jury service, participating in the jury selection process 
or serving on a jury. Nothing in this subsection requires an employer to provide annual, vacation 
or sick leave to employees who are not otherwise entitled to those benefits under company policies. 


History: Laws 1979, ch. 47, § 1; 2005, ch. 107, § 10. ANNOTATIONS 

The 2005 amendment, effective July 1, 2005, added : 
Subsection B to prohibit employers from requiring or re- Law reviews. — For article, "Defending the Abusively 
questing that employees use annual, vacation or sick time Discharged Employee: In Search of a Judicial Solution," 
for jury service, and provided that employers are not re- see 12 N.M.L. Rev. 711 (1982). 


quired to grant leave time to employees who are not other- 
wise entitled to those benefits. 


38-5-19. Penalty. 


An employer, either individually or r through his Sites who violates Section 1 [38-5-18 NMSA 
1978] of this act is guilty of a petty misdemeanor. 


History: Laws 1979, ch. 47, § 2, 
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38-6-1 WITNESSES AND THEIR COMPETENCY 38-6-4 


ARTICLE 6 


Witnesses and Their Competency 


Sec. . LC Sec. 
38-6-1 to 38-6-3. Repealed. 38-6-7. News sources and information; mandatory disclo- 
38-6-4. Per diem and nellaage for witnesses. sure prohibited; definitions; special proce- 
38-6-5. Repealed. . dure for prevention of injustice issue. 
38-6-6. Privileged communications. 38-6-8, Witnesses with mental retardation; competency 
evaluation, 

38-6-1 to 38-6-3. Repealed. 

Repeals. — Laws 1981, ch. 115, § 1, repealed 38-6-1 and service of subpoenas against witnesses,. effective 
through 38-6-3 NMSA 1978, relating to the issuance March 21, 1981. 


38-6-4. Per diem and mileage for witnesses. 


A. Witnesses shall be allowed no fees for services, but shall receive per diem expense and mile- 
age at the rate specified for nonsalaried public officers as provided in the Per Diem and Mileage 
Act [10-8-1 through 10-8-8 NMSA 1978] for that time in which attendance is required, with certi- 
fication of the clerk of the court. 

B. The district judge in any civil case pending in Re district court may order the payment of a rea- 
sonable fee, to be taxed as costs, in addition to the per diem and mileage as provided for in Subsection 
A of this section, for any witness who qualifies as an expert and who testifies in the cause in person or 
by deposition. The additional compensation shall include a reasonable fee to compensate the witness 
for the time required in preparation or investigation prior to the giving of the witness's testimony. The 
expert witness fee which may be allowed by the court shall be limited to one expert regarding liability 
and one expert regarding damages unless the court finds that additional expert testimony was rea- 
sonably necessary to the prevailing party and the expert testimony was not cumulative. 

C. The provisions of this section shall apply only to cases filed on or after its effective date. 


History: Laws 1887, ch. 40, § 1; C.L..1897, § 1810; Expert ager fees are treated as costs and 
Code 1915, § 5898; C.S. 1929, § 155-104; 1941 Comp., _are taxed upon entry of judgment to the prevail- 
§ 20-104; 1953 Comp., § 20-1-4; Laws 1959, ch. 62, § 1; © ing party, not at the time a complaint is filed. Mantz 


1971, ch. 139, § 1; 1975, ch. 105, § 1; 1983, ch. 189, § 1. v. Follingstad, 1972-NMCA-164, 84 N.M. 473, 505 P.2d 
Compiler's notes. — The reference to the effective 68, overruled on other grounds by Peralta v. Martinez, 

date in Subsection C means the effective date of Laws 1977-NMCA-040, 90 N.M. 391, 564 P.2d 194, 
1983, Chapter 189, which was June 17, 1983. Separate finding of reasonable necessity for mul- 
‘Cross references. — For limitation on taxation of tiple witnesses. — The court did not abuse its discre- 
costs, see 39-2-9 NMSA 1978. tion in allowing the fees of two expert witnesses as costs. 
For fees for witnesses in workers' compensation cases, A separate finding of "reasonable necessity" was not re- 
see 52-5-7 NMSA 1978. quired, since it could be inferred that this section was con- 
sidered by the court. Ulibarri v. Gee, 1987-NMSC-113, 106 

ANNOTATIONS N.M. 637, 748 P.2d 10. 


Expert's expenses allowed as costs. — Expense of 
a survey made preparatory for trial, and upon which the 
surveyor testified, is properly allowed as costs. Ulibarri 


Expert costs. — An expert was forced to wait for the pro- 
duction of the documents, which he needed to prepare for the 
testimony that he later gave. Any costs that were incurred ; i : 
as a 2eaetd of the delay are recoverable under Section 38-6- Landscaping Material, Inc. v, Colony Materials, Inc., 
4B NMSA 1978, H-B-S P'ship v. Aircoa Hospitality Services, 1981-NMCA-148, 97 N.M, 266, 639 P.2d 75, cert. denied, 
Inc., 2008-NMCA-013, 143 N.M. 404, 176 P.3d 1136, 28 NM. 50, 644 Pi2d 1039. 

Where expert testimony was reasonably necessary, as Allowance of an expert witness fee was reasonable 
part of the mix of information the district court needed, it based on testimony that, in addition to the time the wit- 
should be recompensed. Primetime Hospitality, Inc. v. City ness spent preparing for and testifying at trial, he spent 
of Albuquerque, 2009-NMSO-011, 146 N.M. 1, 206 P.3d 112. MT a cihee ean aoect x hog tinny Chee: ei 

Expert witness fees in summ judgment, — : 4 : [ 
Where defendants obtained ERC judgment in a tors Corp., 1999-NMCA-028, 127 N.M. 38, 976 P.2d 523, 
toxic tort action, defendants were entitled to recover ofl in part, 2000-NMSC-010, 128 N.M, 739, 998 P.2d 


expert witness fees for witnesses whose affidavits and 
testimony were material to the award of summary judg- 


ment for defendants and to the exclusion of the testimony ’ 
ave : ; Pub, Sch. 

of plaintiff's expert witnesses and whose testimony was by New Mexico statute. Fernandez v, Espanola 

not cumulative. Andrews v. United States Steel Corp., Dist., 2004-NMCA-068, 135 N.M. 677, 92 P.3d 689, aff'd, 


2011-NMCA-032, 149 N.M. 461, 250 P.3d 887, 2005-NMSC-026, 138 N.M. 283, 119 P.dd 163. 


Award of costs for fees of expert witnesses who do 
not testify in person or in a deposition is not authorized 
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38-6-5 TRIALS 38-6-6 


Because none of the plaintiffs' expert witnesses had tes- would furnish a good guideline for the district court to use 
tified in the cause either in person or in a deposition prior in setting the fees for that expert which must be paid from 
to the time that plaintiffs had accepted defendants' offer the court fund. 1966 Op. Att'y Gen. No. 66-14. 
of judgment, the court lacked discretion to award costs un- No statutory provision authorizes the payment of ex- 


« 


der the express language of Subsection B of this section. ~ pert witnesses for their professional services from the 
Fernandez v. Espanola Pub. Sch. Dist., 2004-NMCA-068, county court funds, 1909-12 Op. Att'y Gen. No. 78. 

135 N.M. 677, 92 P.38d 689, aff'd, 2005-NMSC-026, 138 Law reviews. — For article, "Rule 68 Offers of Judg- 
N.M. 283, 119 P.3d 163. ment: Lessons From the New Mexico Experience," see 39 

Physicians appearing as expert witnesses, — Fees N.M.L. Rev. 349 (2009). 

paid to physicians who testified as expert witnesses at trial For article, "Settlement Without Sacrifies: The Recovery 
or served as consulting experts to plaintiff were properly of Expert Witness Fees as Costs Under New Mexico's Rule 
awarded as costs against defendant. Gillingham v. Reliable 1-068," see 38 N.M.L. Rev. 655 (2008). 

Chevrolet, 1998-NMCA-1438, 126 N.M. 30, 966 P.2d 197. Am. Jur, 2d, A.L.R. and C.J.S. references. — 20 Am. 
Costs allowed in case of fraudulent claim. — In an Jur. 2d Costs § 54; 81 Am. Jur, 2d Witnesses §§ 68 to 74. 
action to quiet title to property, where a claim was based Detention: right of witness detained in custody for fu- 
upon a document expressly found to have been forged by ture appearance to fees for such detention, an A.L, R. 2d 

defendant, the trial court's order denying an award of 14389. 
costs for plaintiff's expert witness and imposition of sanc- Corporate litigant, allowance, as taxable costs, af wit- 
tions against defendant was reversed and remanded for ness fees and mileage of stockholders, directors, officers, 
reconsideration. Martinez v. Martinez, 1997-NMCA-096, and employees of, 57 A.L.R.2d 1243. 
123 N.M. 816, 945 P.2d 1034. Allowance’ of mileage or witness fees with respect to 
Case resting on Workers' Compensation Act was witnesses who were not called to testify or not permitted 
not controlling authority for a case interpreting Sub- to do so when called, 22 A.L.R.3d 675. \ Od 
section B of this section. Fernandez v. Espanola. Pub. Sch. Contingent fee informant testimony. in state prosecu- 
Dist., 2004-NMCA-068, 135 N.M. 677, 92 P.3d 689, aff'd, tions, 57 A.L.R.4th 643. 
2005-NMSC-026, 1388 N.M, 283, 119 P.3d 1638. Requirements, under Rule 45(e) of Federal Rules of 
Use of court fund for payment of expert witnesses. Civil Procedure and Rule 17(d) of Federal Rules of Crimi- 
—A district court in the administration of justice may use nal Procedure, relating to service of subpoena and tender 
its court fund to pay for expert witnesses regardless or of witness fees and mileage allowance, 77 A.L.R. Fed. 863. 
whether or not such an expert is testifying for the pros- 20 O.J.S. Costs $$ 107 to 117; 97 C.J.S. Witnesses §§ 35 
ecution. Further, this section does not set a limitation on to 48, 


this fee. Perhaps, however, the.fee set out in this section 


38-6-5. Repealed. . i 


Repeals,-— Laws 1981, ch. 115, § 1, repealed 38-6-5 for witnesses and fixing trial dates for criminal cases, ef- 
NMSA 1978, relating to mileage and ar diem expenses ited March 21, 1981. 


38-6-6. Privileged communications. 


A. No husband shall be compelled to disclose any communication made by his wife during the 
marriage, and no wife shall be compelled to disclose any communication made to her by her hus- 
band during the marriage. 

B, An attorney cannot, without the consent of his client, be examined as £6 any communication 
made by the client to him, or his advice given thereon in the course of professional. employment; 
nor can an attorney's secretary, stenographer or clerk be examined, without the consent of his em-| 
ployer, concerning any fact the knowledge of which has been acquired in such capacity. 

C. In the courts of the state, no certified public accountant or public accountant shall be permit- 
ted to disclose information obtained in the conduct of any examination, audit or other investigation 
made in a professional capacity, or which may have been disclosed to said accountant by a client, 
pie the consent in writing of such client or his, her or its successors or legal representatives. _ 

‘If a person offers himself'as a witness and voluntarily testifies with reference to the com- 
ieiattoat specified in this section, that is a consent to the examination of the person to whom 
the communications were made, as above provided. 


History: Laws 1880, ch. 12, § 7; C.L. 1984, '§ 2081; ; ANNOTATIONS 
C.L. 1897, § 3020; Code 1915, § 2174; C.S. 1929, § 45-512; 
Laws 1988, ch. 33, § 1; 1989, ch. 235, § 1; 1941 Comp,, § Spousal privilege, — This statute extends a spousal 
20-112; 1958 Comp., § 20-1-12; Laws 1973, ch. 223, § 1. testimonial privilege to. any communication. Rule 11-505 
Compiler's notes, — It has been stated in Ammerman NMRA, however, provides that one spouse may prevent 
v. Hubbard Broadcasting, Inc., 89 N.M. 307, 312, 551 P.2d another from disclosing a. confidential communication 
1354; 1359 (1976), that "no person has a privilege, except made during the marriage, Thus, the statute is far more 
as provided by constitution or rule of .. | court. . comprehensive and seeks to grant a greater privilege than 
Cross references, — For privileges generally, : see Rule does the rule, The New Mexico supreme court has held that 
11-501 NMRA. any. conflict between the rules of evidence and statutes at- 


tempting to create evidentiary privileges must be resolved 
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in favor of the rules. Section 38-6-6A NMSA 1978, which 
mirrors the older common law rule that neither spouse 
could be compelled to disclose a communication made dur- 
ing the marriage, does not govern the court's decision: State 
v. Teel, 1985-NMCA-115, 103 N.M. 684; 712 P.2d 792. 

In suit for alienation of affections, letters written 
to plaintiff by her husband, showing a deep affection 
for her, were competent to rebut claim of defendant that 
no affection existed and there was none to be lost. Murray 
v. Murray, 1925-NMSC-029, 30 N.M. 557, 240 P. 303. 

Attorney-client privilege should only be applied 
to protect communications - not facts. State ex rel. 
State Hwy. Comm'n v. Steinkraus, 1966-NMSC- 184, 76 
N.M. 617, 417 P.2d 481. 

Allowance of accountant's testimony held not er- 
ror. — The privilege in this section is available only to 
the client and where this privilege was not asserted by 
objection or otherwise, allowance of the testimony of de- 
fendant's accountant was not error. Ash v, H.G, Reiter Co, 
Inc., 1967-NMSC-149, 78 N.M. 194, 429 P.2d 653. 

Law reviews. — For article, "New Mexico's Accountant- 
Client Privilege," see 37 N.M.L. Rev. 887 (2007). 

For note, "Protecting Privileged Information-A New 
Procedure for Resolving Claims of the Physician-Patient 
Privilege in New Mexico-Pina v. Expinoza," see 32 N.M.L. 
Rev. 453 (2002). 

Am. Jur, 2d, A.L.R. and C.J.S. ssi ae — 81Am. 
dur, 2d Wittiedies $§ 285, 286, 290. 

Privilege of communication to attorney as affected by 
termination of employment, 5 A.L.R. 728, 

Privilege of communication to attorney by client in at- 
tempt to establish false claim, 5 A.L.R. 977, 9 A.L.R. 1081. 

Admissibility of statements by attorney out of court as 
to probability of verdict or decision adverse to client, 8 
A.L.R. 1334. 

Waiver by beneficiary or desk representative, in ac- 
tions on insurance policy of privilege of communications 
to physician, 15 A.L.R. 1544, 

Competency of hospital physician or attendant to tes- 
tify as to condition of patient, 22 A.L.R. 1217. 

Privilege as to family matters or affairs incidentally 
learned by physicians while professionally attending pa- 
tient, 24 A.L.R. 1202, 


WITNESSES AND THEIR COMPETENCY 


Applicability and effect in suit for alienation of affec- _ 


tions of rule excluding confidential communications be- 
tween husband and wife, 36 A.L.R. 1068, 82 A.L.R. 825. 

Privilege as to facts learned on autopsy or post-mortem 
examination, 58 A.L.R. 1134. 

Instruction which either affirms or denies jury's right to 
draw unfavorable inference against party invoking privi- 
lege against testimony of physician, 131 A.L.R. 696. 

Public health record as subject of privilege, 136 A.L.R. 
856. 

“Public officers or employees, constitutionality, construc- 
tion and effect of statute or regulation relating specifically 
to divulgence of information acquired by, 165 A.L.R. 1302. 

Conversations between husband and wife relating to 
property or business as within rule excluding private com- 
munications between them, 4 A.L.R.2d 835. 

Observed matters: "communications" within testimonial 
privilege of confidential communications between husband 
and wife as including knowledge derived from observation 
by one spouse of acts of other spouse, 10 A.L.R.2d 1389. 

Construction and effect of statute removing or modify- 
ing, in personal injury actions, patient's privilege against 
disclosure by physician, 25 A.L.R.2d 1429. 

Admissibility of evidence of unperformed compromise 
agreement, 26 A.L.R.2d 858. 


Deadman's Statute as applicable to spouse of party dis- 


qualified from testifying, 27 A.L.R.2d 538. 
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Divorce: effect of divorce or annulment on competency 
of one former spouse as witness against other in criminal 
prosecution, 38 A.L.R.2d 570, 

‘Wills: proof of due execution of lost will as affected by 
privilege attaching to attorney-client communications, 41 
A.L.R.2d 401. 

Nurse or attendant, privilege of communications by or 
to, 47 A.L.R.2d 742. 

Waiver by party of privilege as to communications with 
counsel by taking stand and testifying, 51 A.L.R.2d 521. 

Hypothetical question, right of physician, notwithstand- 
ing physician-patient privilege, to give expert testimony 
based on, 64 A.L.R.2d 1056. 

Privilege as to communications to attorney in connection 
with drawing of will, 66 A.L.R.2d 1802, 75 A.L.R.4th 1144, 

Executors: waiver of attorney-client privilege by per- 
sonal representative or heir of deceased client or by 
guardian of incompetent, 67 A.L.R.2d 1268. 

Calling or offering accused's spouse as witness for pros- 
ecution as prejudicial misconduct, 76 A.L.R.2d 920. 

Spouse as competent witness for or against co-offender 
with other spouse, 90'A.L.R.2d 648. 

Federal courts as following law of forum state with re- 
spect to privileged communications, 95 A.L.R.2d 320. 

Persons other than client or attorney affected by, or in- 
cluded within, attorney-client privilege, 96 A.L.R.2d 125, 
31 A.L.R.4th 1226. 

Who may waive privilege of confidential communications 
to physician by person since deceased, 97 A.L.R.2d 393. 

Corporation's right to assert attorney-client privilege, 
98 A.L.R,2d 241, 26 A.L.R.5th 628, 27 A.L.R.5th 76. 

Mental condition: testimony as to communications or 
observations as to mental condition of patient treated for 
other condition, 100 A.L.R.2d 648, ° 

Tort: applicability of attorney-client privilege to com- 
munications with respect to contemplated tortious acts, 2 
A.L.R.3d 861. 

Waiver of privilege as regards one physician as a waiver 
as to other physicians, 5 A.L.R.3d 1244. 

Applicability in criminal proceedings of privilege as 
to communications between physician and patient, 7. 
A.L.R.3d 1458. 

Attorney-client privilege as affected by communications 
between several attorneys, 9 A.L.R.38d°1420, 

Crime: attorney-client privilege as affected by its asser- 
tion as to communications, or transmission of evidence, 
relating to crime already committed, 16 A.L.R.3d 1029. 

Disclosure of name, identity, address, occupation, or 
business of client as violation of attorney-client privilege, 
16 A.L.R.3d 1047. 

Commencing action involving physical condition of 
plaintiff or decedent as waiving physician-patient privi- 
lege as to discovery proceedings, 21 A.L.R.3d 912. 

Pretrial testimony or disclosure on discovery by party to 
personal injury action as to nature of injuries or treatment 
as waiver of physician-patient privilege, 25 A.L.R.3d 1401. 

Bankruptcy trustee: power of trustee in bankruptcy to 


waive privilege of communications available to bankrupt, 


31 A.L.R.3d 557. 
Admissibility of statements to physician by person since 


deceased, 37 A.L.R.3d 778. 


Who is "clergyman" or the like entitled to assert privi- 
lege attaching to communications to clergymen or spiri- 
tual advisers, 49 A.L.R.3d 1205. 

Matters to which the privilege covering communi- 
cations to clergyman or spiritual adviser extends, 71 
A.L.R.3d 794. 

Competency of one spouse to testify against other in 
prosecution for offense pagract child of both or either, 93 
A.L.R.8d 1018. 
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Effect, on competency to testify against spouse or on mar- 
ital communication privilege, of separation or other marital 
instability short of absolute divorce, 98 A.L.R.3d 1285. 


Admissibility of evidence discovered in, search of de-. 
fendant's property or residence authorized by defen-; 


dant's spouse (resident or nonresident) - state case, 1 
A,L.R.4th 673, 

Spouse's betrayal or connivance as extending marital 
communications privilege to, testimony of third person, 3 
A.L.R.4th 1104. 

Communication between unmarried, couple living to- 
gether as privileged, 4 A.L.R.4th 422. 

Testimony before or communications to private profes- 
sional society's judicial commission, ethics committee or 
the like, as privileged, 9 A.L.R.4th 807, 

Existence of spousal privilege where marriage was 
entered into for purpose of barring testimony, 13 
A.L.R.4th 1305, 

Applicability of attorney-client privilege to communica- 
tions made in presence of or solely to or by third person, 
14A.L.R.4th 594, 

Attorney-client privilege as extending to commu- 
nications relating to contemplated . civil fraud,./31 
A.L.R.4th 458. ; 

Privilege as to communications between lay representa- 
tive in judicial or administrative proneedings and client, 
381 A,.L.R.4th 1226. 

Privileged communications between parses a and cli- 
ent, 33. A.L.R.4th 539, 

Attorney as witness for client in civil proceedings - mod- 
ern state cases, 35 A.L.R.4th 810. 

Physician's tort liability for unauthorized disclosure of 
confidential information about patient, 48 A.L.R.4th 668. 

Discovery: right to ex parte interview with injured par- 
ty's treating physician, 50 A.L.R.4th 714: 

Communications between spouses as. to joint participa- 
tion in crime as within privilege of interspousal communi- 
cations, 62 A.L.R.4th 1134. 


Compelling testimony of opponent's expert. in state 
court, 66 A,L.R.4th 213, 

Whois "representative of the client" witiin state statute 
or rule privileging communications between an attorney 
and the representative of the client, 66 A.L.R.4th 1227, 

Invasion of privacy by a’clergyman, church, or neligions 
group, 67 A.L.R.4th 1086, 

Crimes against spouse within exception permitting tes- 
timony’by one spouse against other in criminal pronerus 
tion - modern state cases, 74 A.L.R.4th 223. 

Competency of one spouse to testify against other in 
prosecution for offense against third party as_affected 
by fact that offense against spouse was involved, in same 
transaction, 74 A.L.R.4th 277. 

Involuntary disclosure or surrender of will maton to tes- 
tator's death, 75 A.L.R.4th 1144, 

Adverse presumption or inference based, on erty 8 
failure to produce or examine spouse - modern cases, qe 
A.L.R.4th 694. 

Determination of whether a communication is from a 
corporate client for purposes of the attorney-client privi- 
lege - modern cases, 26.A.L.R.5th 628. 

What corporate communications are entitled to 
attorney-client privilege - modern cases, 27 A.L.R,5th 76, 

Waiver of evidentiary , privilege by inadvertent 
disclosure-state law, 51 A.L.R.5th 603. 

Testimonial, privilege for confidential communications 
between relatives other than husband and wife -.state 
cases, 62 A.L.R.5th 629, 

Marital privilege under Rule 501 of Federal. Rules of 
Evidence, 46 A.L.R. Fed, 735. 

Immunity’ s sufficiency to meet federal grand jury wit- 
ness' claim of privilege against adverse spousal testimony, 
82 A.L.R. Fed. 600. 

Waiver of evidentiary privilege by inadvertent disclo- 
sure -~ federal law, 159 A.L.R. Fed, 153. , 

Views.of United States Supreme Court as to attorney- 
client privilege, 159 A.L.R. Fed. 248. 

97 C.J.S, Witnesses §§ 252 to 314. 


38-6-7. News sources and information; mandatory disclosure . 
prohibited; definitions; special procedure for prevention of 


injustice issue. 


| 


A. Unless disclosure be essential to prevent injustice, no journalist or newscaster, or working 
associates of a journalist or newscaster, shall be required to disclose before any proceeding or au- 


thority, either: 


(1) the source of any published or unpublished information obtained in the gathering; re- 
ceiving or processing of information for any medium of communication to the public; or ~ 

(2). any unpublished information obtained or prepared in gathering, EAgeIIDE or peaaees- 
ing of information for any medium of communication to the public. a 


B. For the purpose of this act [this section]: 


(1), "proceeding or authority" includes any proceeding or, investigation pelons, or by; any 
legislative, judicial, executive or administrative body or person; i 

(2)’ "medium of communication" means any newspaper, magazine, press navabriHeH news 
service, wire service, news or tenure syndicate, broadcast or dexovision station or AALWOEK:.6 or cable 


television system); 


_(8) "information" means any written, oral or Albanians news or other aria ti: 
(4) "published information" means any information disseminated to the public by the per- 


son from whom disclosure is sought; 


(5) "unpublished information" includes information not disaaminatedt to the ete by 


the person from whom disclosure is sought, whether or not related information has been dis- 
seminated, and includes but is not limited to, all notes, news copy, outtakes, photographs, films, 
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recording tapes orother data of en sort not diss smnsnrtec| to'the public through a medium 
of communication; . 

(6) "processing' Teer sect stariald and editing of information; 

(7) "journalist" means any:person who, for gain is engaged in gathering, preparing, edit- 
ing, analyzing or commenting on news for a newspaper, magazine, news agency, news or feature 
syndicate, press association or wire service, or who was so a Sie at the time a source or informa- 
tion was procured; 

(8) "newscaster" means any person who, for gain is engaged in gathering, preparing, edit- 
ing, analyzing, commenting on or broadcasting news for radio or television transmission, or who 
was so engaged:at the time a source or information was procured; and 

(9) _"working associates {associate]" means any person who works for the person, in his 
capacity as a journalist or newscaster, from whom a source or information is sought and'who was 
so engaged at the time a source or information was procured, or any person employed by the same 
individual or entity that employs the person, in his capacity as’ a journalist or newscaster, from 
whom a source or information is sought, and who was so engaged at the time a source or informa: 
tion: was procured.. 

+ C, If the proceeding in which randevatiteli is scietalitie is in the dieu agen that court will de- 
termine whether disclosure is essential to prevent injustice. In all other proceedings, application 
shall be made to the district court of the county in which the' proceeding is being held for an order 
for disclosure. Disclosure shall, in no event, be ordered except upon written order of the: district 
court stating the reasons why disclosure is essential to. prevent injustice. Such an order is appeal- 
able to the supreme court if the appeal is docketed in that court within ten days after its entry. The 
matter shall be considered as an extraordinary proceeding and shall be heard de novo and within 
twenty days from date of docketing. The taking of an appeal shall nevenie to stay proceedings as to 
_ the prevention of injustice issue only in the district court. 


History: 1953 Comp., § 20-1-12.1, enacted by Laws 
1973, ch. 31, § 1. 

Repeals and reenactments. — Laws 1973, ch. 31, § 1, 
repealed 20-1-12.1, 1953 Comp., relating to the reporter's 
privilege, and enacted a new section. 

Cross references. — For privilege to refuse to disclose 
informer's identity, see Rule 11-510 NMRA. 


ANNOTATIONS 


Attempt to create rule of evidence. — The privilege 
created by this section, insofar as it protects disclosure in 
a judicial proceeding of information obtained in gather- 
ing, receiving or processing of information for any medium 
of communication to the public, is an attempt to create 
a rule of evidence. Ammerman v. Hubbard Broad., Inc., 
1976-NMSC-031, 89 N.M. 307, 551 P.2d 1354, cert. denied, 
436 US. 906, 98 S. Ct. 2237, 56 L: Ed. 2d 404 (1978), 

Privilege -created by Subsection A is constitu- 
tionally invalid and cannot be relied upon or enforced 
in judicial proceedings, under Subsection C or otherwise. 
Ammerman v; Hubbard Broad., Inc,, 1976-NMSC-031, 89 


N.M. 307, 551 P.2d 1354, cert, denied; 436 U.S. 906, 98 S. 
Ct. 2237, 56 L. Ed. 2d 404 (1978). 

Scope of privilege. — In holding that this privilege 
cannot be relied upon or enforced in judicial proceedings, 
the supreme court explicitly declined to rule on whether 
the privilege could properly be asserted in, proceedings 
or investigations before or by any legislative, executive 
or administrative body or person or to decide the valid- 
ity of the procedures prescribed for making application 
to the district court for an order of disclosure directed to 
such proceedings. Ammerman v. Hubbard Broad., Inc., 
1976-NMSC-031, 89 N.M. 307, 551 P.2d 1354, cert. denied, 
436 U.S. 906, 98 S, Ct. 2237, 56 L. Hd. 2d 404 (1978). 

Law reviews. — For comment, "Coopting the Journal- 
ist's Privilege: Of Sources and Spray Paint," see 23 N.M.L. 
Rev. 435 (1993). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — Privi- 
lege of newsgatherer against disclosure of confidential 
sources or information, 99 A.L.R.3d 37. 

97 C.J.S. Witnesses § 259. 


38-6-8. Witnesses with mental retardation; competency evaluation. 


A. As used in this section: 


(1) "witness with mental retardation" means a witness in a proceeding whom the court 
has found after hearing, as provided in Subsection B of this'section, to have mental retardation; 
and 

(2) "mental retardation" means substantial limitations in present functioning character- 
ized by significantly subaverage intellectual functioning, existing concurrently with related limi- 
tations in two or more of the following applicable skill areas: communication, self-care, home liv- 
ing, social skills, community use, self- direction, health and safety, functional academics, leisure 
and work. 
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B. In any judicial proceeding wherein a:witness with mental retardation may or will testify, 
the court on its own motion or on motion of the proponent of the witness with mental retardation, 
and after hearing, may order the use of one of the alternative procedures for determining compe- 
tency to testify or for taking the testimony of the witness with mental retardation described below, 
provided that the court finds at the time of the order, by a preponderance of the evidence in the 
case, that the witness with mental retardation is likely, as a result of submitting to usual proce- 
dures for determining competency or as a result of testifying in open court: . 

(1) to suffer unreasonable and unnecessary mental or emotional harm; or 

(2) to suffer a temporary loss of or regression in cognitive or behavioral functioning or 
communicative abilities such that his ability to testify will be significantly impaired. 

C. Ifthe court orders the use of an alternative procedure pursuant ‘to this section, the court 
shall make and enter specific findings on the record describing the reasons for such order, ': 

D. Acourt that makes findings in accordance with Subsection B of this section may order any 
of the following suitable alternative procedures for determining the competency to coo or sas 
taking the testimony of the witness with mental retardation: 

(1) taking the testimony of the witness with mental retardation while permitting a person 
familiar to the witness such as a family member, clinician, counselor, social worker or friend to sit 
near or next to him; . 

(2) taking the testimony of the witness with mental retardation in court but off the wit- 
ness. stand; 

(3) if the proceeding is a seated proceeding, taking the testimony of the witness with men- 
tal retardation in a setting familiar to the witness; 

(4) ifthe proceeding is a jury trial, videotaping of testimony, out of the presence of the jury: 
or in a location chosen by the court or by agreement of the parties; or 

(5) the procedure set forth in Paragraph (1) in combination with Paragraph (2), (3) or (4) 
of this subsection. 

E. Testimony taken by a videotape pursuant to an order under Subsection B of this section 
shall be taken in the presence of the judge, counsel for all parties and such other persons as the 
court may allow. Counsel shall be given the opportunity to examine, confront or cross-examine the 
witness with mental retardation to the same extent as would be permitted if ordinary procedures 
had been followed, subject to such protection of the mentally retarded witness as the judge deems 
necessary. 

F.. An order issued under Subsection B of this section that the testimony of the witness with 
mental retardation be videotaped out of the presence of the jury shall provide that the videotape 
be shown in court to the jury in the presence of the judge, the parties and the parties' counsel. At 
such courtroom showing, the audio portion of the video shall be entered into the record as would 
any oral testimony and shall be treated in all respects as oral testimony to the jury. 

G. The videotape or giving of testimony taken by an alternative procedure pursuant to an or- 
der issued under Subsection B of this section shall be admissible as substantive evidence to the 
same extent as and in lieu of live testimony by the witness in any proceeding for which the order 
is issued or in any related proceeding against the same party when consistent with the interests of 
justice, provided that such an order is entered or re-entered based on current findings at the time 
when, or within a reasonable time before, the videotape or testimony is offered into evidence, and 
provided, in the case of a related criminal proceeding, that the requirements of Subsection E of 
this section were satisfied when the videotape was recorded or the alternative procedure was used. 

H. Whenever, pursuant to an order issued under Subsection B of this section, testimony is re- 
corded on videotape, the court shall ensure that: 

(1) the recording equipment is capable of making an accurate recording and is operated by 
a competent operator; 

(2) the recording is in color and is taken in well-lit conditions; 

(3) the presence of the presiding judge, the attorneys, the defendant or parties, if in the 
room, and all other persons present is stated on the recording; 

(4) the witness with mental retardation is visible at all times and, to the extent reason- 
ably possible, the recording shows all persons present in the room as a jury would perceive them 
in open court; 
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(5) every voice on the recording is audible and identifiable; 

(6) the recording is accurate, undistorted in picture or sound quality and has not been al- 
tered except as ordered by the court; and 

(7) each party is afforded the opportunity to view the recording before it is shown in the 
courtroom. 

I. The fact that the witness with mental retardation has been Fauna in a court proceeding to be 
incompetent to make informed decisions of a personal, medical or financial nature, or is under a 
guardianship or conservatorship shall not preclude the witness from testifying if found competent 
to testify and, further, shall not preclude a determination of competency to testify. 

J. The use of alternative procedures shall not be denied because they may take significantly 
more time than conventional procedures. 

K. Expert opinion shall be admissible at any hearing held pursuant to this section, including 
hearings to determine the competency of a witness with mental retardation to testify. 

L. Nothing in this section shall be deemed to prohibit the court from using other appropriate 
means, consistent with this section and other laws and with the defendant's rights, to protect a 
witness with mental retardation from trauma during a court proceeding. 


History: Laws 19938, ch. 333, § 1. 


ARTICLE 6A 
Uniform Child Witness Protective Measures 
Bec, es Sec. 
38-6A-1. Short title. ' 38-6A-6. Factors for determining whether to permit al- 
38-6A-2. Definitions, ternative method. 
38-6A-3. Applicability. 38-6A-7. Order regarding testimony by alternative 
38-6A-4. Hearing whether to allow testimony by alterna- method. 
tive method. 38-6A-8. Right of party to examine child witness. 
38-6A-5. Standards for determining whether a child wit- 38-6A-9, Uniformity of application and construction, 


ness may testify by alternative method. 


38-6A-1. Short title. 


This act [88-6A-1 through 38-6A-9 NMSA 1978] may be cited as the "Uniform Child Witness 
Protective Measures Act". 


History: Laws 2011, ch. 98, § 1. Severability. — Laws 2011, ch. 98, § 10 provided that 


Effective dates. — Laws 2011, ch. 98, § 11 made the if any part or application of the Uniform Child Witness 
Uniform Child Witness Protective Measures Act effective Protective Measures Act was held invalid, the remainder 
July 1, 2012. or its application to other situations or persons shall not 

be affected. 


38-6A-2. Definitions: : 


As used in the Uniform Child Witness Protective Measures Act: 
A. "alternative method" means: 

(1). in a criminal proceeding in which a child witness does not give testimony in an open 
forum in full view of the finder of fact, a videotaped deposition of the child witness that complies 
with the following requirements: 

(a) the deposition was presided over by a district judge; 

(b) the defendant was represented by counsel at the deposition or waived counsel; 

(c) the defendant was present at the deposition; and 

(d) the defendant was given an adequate opportunity to cross-examine the child wit- 
ness, subject to such protection of the child witness as the judge deemed necessary; 
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(2) in acriminal proceeding in which’a child witness does not give testimony face-to-face 
with the defendant, a videotaped deposition of the child witness that ee i with ‘the following 
requirements: 

(a) the deposition was presided over by a district judge; 

(b) the defendant was represented by counsel at the deposition or waived counsel; 

(c) the defendant was able to view the deposition, including the child witness, through 
closed-circuit television or equivalent technology, and the defendant and counsel were able to com- 
municate with each other during the naLwemnan through headsets and Samar e | or equivalent 
technology; and 

(d). the.defendant was given an adequate opportunity to cross-examine the child wit- 
ness, subject to such protection of the child witness as the judge deemed necessary; or 

(8) in anoncriminal proceeding, testimony by closed-circuit television, deposition, testimony 
in a closed forum or any other method of testimony that does not include one or more of the following: 

(a) having the child testify in person in an open forum; 

(b) having the child testify in the ae and sss view of the ander of fact and pre- 
siding officer; and 

(c). allowing all of the sau! to be orakienia to ecisslais and to view and be viewed 
by the child; 

B. "child witness" means: 

(1) an individual under the age of sixteen who has been or will be called to testify in a 
noncriminal proceeding; or 

(2) an alleged victim under the age of sixteen who has been or will be called to testify in a 
criminal proceeding; 

C. "criminal proceeding" means a trial or hearing before a court in a prosecution of a person 
charged with violating a criminal law of New Mexico or a delinquency proceeding pursuant to the 
Delinquency Act [Chapter 32A, Article 2 NMSA 1978] involving conduct that if engaged i in by an 
adult would constitute a violation of a criminal law of New Mexico; 

D. "noncriminal proceeding" means a trial or hearing before a court or an administrative 
agency of New Mexico having judicial or quasi-judicial powers in a civil case, an administrative 
proceeding or any other case or proceeding other than a criminal proceeding; and 

E. "presiding officer" means the person under whose supervision and jurisdiction the proceed- 
ing is being conducted. "Presiding officer" includes a judge in whose court a case is béing heard, a 
quasi-judicial officer or an administrative law judge or hearing officer. 


History: Laws 2011, ch. 98, § 2. Severability, — Laws 2011, ch. 98, § 10 provided that if 
Effective dates. — Laws 2011, ch. 98, § 11 made the any part or application of the Uniform Child Witness Protec- 
Uniform Child Witness Protective Measures Act effective tive Measures Act was held invalid, the remainder or its ap- 


July 1, 2012, plication to other situations or persons shall not be affected. 


38-6A-3. Applicability. 


A. The Uniform Child Witness Protective Measures Act applies to the testimony of a child 
witness in a criminal or noncriminal proceeding, However, the Uniform‘Child Witness: Protective 
Measures Act does not preclude, in a criminal or noncriminal proceeding, any other procedure 
permitted by law: 

(1) for a child witness to testify by an alternative method, however denominated; or 
(2) ' for protecting the interests of or reducing mental or emotional harm to a child witness. 

B. The supreme court may adopt rules of procedure and evidence to implement the provisions 

of the Uniform Child Witness Protective Measures Act. 


History: Laws 2011, ch. 98, § 3. Severability. — Laws 2011, ch. 98, § 10 provided that 
Effective dates. — ‘Laws 2011, ch. 98, § 11 rabiie the. if any part or application’ of the Uniform Child Witness 
Uniform Child Witness Protective Measures Act effective Protective Measures Act was held invalid, the remainder 
July 1, 2012, or its application to other situations or persons shall not 
be affected. 
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38-6A-4. Hearing whether to allow testimony by alternative method. 


A. The presiding officer in a criminal or noncriminal proceeding may order, a hearing to deter- 
mine whether to allow a child witness to testify by an alternative method. The presiding officer, for 
good cause shown, shall order the hearing upon motion of a party, a child witness or an individual 
determined by the presiding officer to have sufficient standing to act on behalf of the child. 

B. A hearing to determine whether to allow a child witness to testify by an alternative method 
shall be conducted on the record after reasonable notice to all parties, to any nonparty movant and 
to any other person the presiding officer specifies. The child's presence is not required at the hear- 
ing unless ordered by the presiding officer. 


History: Laws 2011, ch. 98, § 4. Severability. — Laws 2011, ch. 98, § 10 provided that 

Effective dates. — Laws 2011, ch. 98, § 11 made the if any part or application of the Uniform Child Witness 

Uniform Child Witness Protective Measures Act effective Protective Measures Act was held invalid, the remainder 

Tear 1, 20123.°4 f or its application to other situations or persons shall not 
be affected. 


38-6A-5. Standards for determining whether a child witness may testify 
by alternative method. 


A. In a criminal proceeding, the preuedin officer may allow a child witness to testify by an 
alternative method in the following situations: 

(1) the child may testify otherwise than in an open forum in the presence and full view of 
the finder of fact upon a showing that the child witness may be unable to testify without suffering 
unreasonable and unnecessary mental or emotional harm; and 

(2) the child may testify other than face-to-face with the defendant if the presiding officer 
makes specific findings that the child witness would be unable to testify face-to-face with the de- 
fendant without suffering unreasonable and unnecessary mental or emotional harm. 

B. In anoncriminal proceeding, the presiding officer may allow a child witness to testify by an 
alternative method if the presiding officer finds that allowing the child to testify by an alternative 
method is necessary to serve the best interests of the child or enable the child to communicate 
with the finder of fact. In making this finding, the presiding officer shall consider: 

(1) the nature of the proceeding; 

(2) the age and maturity of the child; 

(8) the relationship of the child to the parties in the proceeding; 

(4) the nature and degree of mental or emotional harm that the child may suffer in testify- 
ing; and ‘ 
(5) any other relevant factor. 


History: Laws 2011, ch. 98, § 5. Severability. — Laws 2011, ch. 98, § 10 provided that 

Effective dates. — Laws 2011, ch. 98, § 11 made the if any part or application of the Uniform Child Witness 

Uniform Child Witness Protective Measures Act effective Protective Measures Act was held invalid, the remainder 

July 1, 2012. or its application to other situations or persons shall not 
be affected. 


38-6A-6. Factors for Aeterninine whether to permit alternative method. 


If the presiding officer determines that a standard pursuant to Section 5 (38- 6A-5 NMSA 1978] 
of the Uniform Child Witness Protective Measures Act has been met, the presiding officer shall 
determine whether to allow a child witness to testify by an alternative method and in doing so 
shall consider: 

A. alternative methods reasonably available for protecting the interests of or reducing mental 
or emotional harm to the child; 7 

B. available means for protecting the interests of or reducing mental or emotional harm to the 
child without resort to an alternative method; 

C. the nature of the case; 
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D. the relative rights of the parties; 

E. the importance of the proposed testimony of the child; 

F. the nature’ and degree of mental or emotional harm that sor child ag suffer - an alterna- 
tive method is not used; and 

G. any other relevant factor. 


History: Laws 2011, ch. 98, § 6. Severability. — Laws 2011, ch. 98;§ 10 provided that 


Effective dates, — Lawa 2011, ch, 98, § 11 made the if any part or application of the Uniform Child Witness 
Uniform Child Witness Protective Measures Act effective, Protective Measures Act was held invalid, the remainder 
July 1, 2012. ~~ or its application to other situations or persons shall not 

be affected. 


38-6A-7. Order regarding testimony by alternative method. 


A. An order allowing or disallowing a child witness to testify by an alternative method shall 
state the findings of fact and conclusions of law that support the presiding officer's determination. 

B. An order allowing a child witness to testify by an alternative method shall: 

(1) state the method by which the child is to testify; 

(2) list any individual or category of individuals allowed to be i in, or required to be ex- 
cluded from, the presence of the child during the testimony; 

(3), state any special conditions necessary to facilitate a party's right to examine or cross- 
examine the child; 

(4) state any condition or limitation upon the participation of individuals préserit during 
the testimony of the child; and . 

(5) state any other condition necessary for taking or presenting the testimony. 

C. The alternative method ordered by the presiding officer shall be no more restrictive of the 
rights of the parties than is necessary under the circumstances to serve the purposes of the order 
and shall be subject to,the other provisions af the Uniform Child Witness Protective Measures 
Act. 


History: Laws 2011, ch. 98, § 7. Severability. — Laws 2011, ch. 98, § 10.provided that if 


Effective dates. — Laws 2011, ch. 98, § 11 made the any part or application of the Uniform Child, Witness Protec- 
Uniform Child Witness Protective Measures Act effective tive Measures Act was held invalid, the remainder or its ap- 


July 1, 2012. plication to other situations or persons shall not be affected. 


38-6A-8. Right of party to examine child witness. 


An alternative method ordered by the presiding officer shall permit a full and fair opportunity 
for examination or cross-examination of the child witness by each party, subject to such protection 
of the child witness as the presiding officer deems necessary. 


History: Laws 2011, ch, 98, § 8...» . Severability. — Laws 2011, ch..98, 8 10 provided that 


Effective dates, — Laws 2011, ch. 98, § 11 made the if any part or application of the Uniform Child Witness 
Uniform Child Witness Protective "Measures Act. effective Protective Measures Act was held invalid, the remainder 
July 1, 2012. or its application to other situations or persons shall not 

be affected. 


38-6A-9. Uniformity of application and Souuteacnon 


In applying and construing the Uniform Child Witness Protective Mesisiirel Act, oitaid bratiche 
shall be given to the need to promote uniformity of the law with respect to its subject matter 
among states that enact it. lien 


History: Laws 2011, ch, 98, § 9. Severability. — Laws 2011, ch. 98; § 10 provided that 


Effective dates. — Laws 2011, ch. 98, §.11 made the if any part or application of the Uniform Child Witness 
Uniform Child Witness Protective Measures Act effective Protective Measures Act was held invalid, the remainder 
July 1, 2012. or its application to stake situations or persons shall not 

be affected. 
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38-7-1 ADMISSIBILITY AND SUFFICIENCY OF EVIDENCE 38-7-2 


fi ronoibatinos | ARTICLE 7: 
ae ng ash and Sufficiency of Evidence 


Sec. , " Sec. 

38-7- 1. Verified Resoiiata! instruments in writing; denial’ 38-7-3. Abstracts of title; admissibility; explanation; con- 
under oath. tradiction, 

38-7-2, Consideration imported by written contract. 38-7-4. False or forged abstract; penalty, . 


38-7-1. Verified accounts; instruments in writing; denial under oath. 


Except as provided in the Uniform Commercial Code [Chapter 55 NMSA 1978], accounts duly veri- 
fied by the oath of the party claiming the same; or his agent, and. promissory notesand other instru- 
ments in writing, not barred by law, are sufficient evidence in any suit to enable the plaintiff to re- 
cover judgment for the amount thereof, unless the defendant or his agent denies the same under oath. 


A 


iaani ne 1880, ch. 5, § 18; C.L. 1984, § 1878; unconstitutional. Miller & Assocs., Ltd. v. Riu tats 


C.L. 1897, § 2931; Code 1915, § 2176; C.S. 1929, § 45- 1985-NMSC-001, 102 N.M. 170, 692 P.2d 1319. 
603; 1941 Comp., § 20-207; 1953 Comp., § 20-2-7; Laws Law reviews. — For annual survey of New Mexico 
1961, ch. 96, § 11-108, commercial.law, see.16 N.M.L. Rev. 1 (1986). 
Cross references. — For admissibility of evidence in Am, Jur, 2d, A.L.R. and C.J.S. references. — 1 Am. 
civil actions in district courts, see Rule 11-101 NMRA et seq. Jur. 2d Accounts and Accounting § 12 et seq. 
Accounts receivable: sufficiency of evidence as to-items 
ANNOTATIONS included in “accounts receivable" under contract selling, 
Section held unconstitutional. — Because this sec- Beoe tie pledging, or reserving such items, 41 A.L.R.2d 
tion prescribes an evidentiary rule of practice or proce- — ; 
dure, an ‘area constitutionally within the power of the 10.8. Account, Action on §§ 33 to.43. 


supreme court and not the legislature, this section is 


38-7-2. [Consideration imported by written contract: ] 


Every contract in writing hereafter made shall import a consideration in the same manner and 
as fully as sealed instruments have heretofore done. 


History: Laws 1901, ch. 62, § 12; Code 1915, § 2181; "Import a consideration" construed. — The lan- 
C.S. 1929, § 45-608; 1941 Comp., § 20-208; 1953 Comp.,. guage "import a consideration," as used in this section, 
§ 20-2-8. means that in the absence of evidence on the point, it will 

Bracketed material. — The bracketed material was be presumed that there was a sufficient consideration 
inserted by the compiler and is not part Of the law. and the burden of proof on the question is on the party 

denying the existence of consideration. Burt v. Horn, 
ANNOTATIONS 1982-NMCA-037, 97 N.M. 515, 641 P.2d 546. 

Under this section, it is not necessary, in a suit A deed, being merely a 7 inoptaprreges He) 2r, of con- 
upon a written contract, to allege a consideration. tract, consideration is imported in the same man- 
Flores v. Baca, 1919-NMSC-053, 95 NM. 424, 184 P 532. ner and as fully as sealed instruments. Rael v. Cisneros, 


1971-NMSC-073, 82 N.M. 705, 487 P.2d 133. 
Adjustment of disputes is sufficient consider- 
ation, — If disputes have arisen under a contract, and 


Express allegation of mortgagor's ownership. — 
In foreclosure complaint, an express allegation of mort- 
gagor's ownership of mortgaged premises was unneces- 


sary; it was implied. Franklin v. Harper, 1926-NMSC-059 the parties thereto enter into a new contract as a means 
32 N.M. 108, 252 P; 170; Flores v, Baca. 1919-NMSG-053. of adjusting such disputes, such adjustment of disputes is 
25 N.M. 424, 184 P. 632. 4 ; a sufficient consideration. Burt v. Horn, 1982- NMCA- 037, 


Option agreement. — Where option agreement was 97 N.M. 515, 641 P.2d 546. 


alleged to be in writing it was sufficient to withstand the Instrument bearing evidence atte a4 consid- 
attack of a motion to-dismiss for failure to allege consid- eration destroys presumption. — Where the instru- 
eration. Rubenstein v. Weil, 1965-NMSC- 137, 75 N.M..562, ment upon its face bears the evidence of its infirmity 
408 P.2d 140, and lack of consideration, it without more furnishes’ the 


‘Contract which is not entirely in writing is re- proof which destroys the presumption of consideration: 
garded as an oral or verbal contract, and a com- ie t v. Horn,,1982-NMCA-037,.97 N.M. 515, 641 P.2d 
plaint in a suit. upon such a contract,:which fails to al- 
lege a consideration, is fatally defective. Flores U. Baca, Am, Jur. 2d, A.LR. and C.J.S. references. — 17A 
1919-NMSC-053, 25 N.M. 424, 184 P. 532. fi Am. Jur, 2d Contracts § 121; 68 Am. Jur. 2d Seals §:11. 


Under this section, a draft imports:a consider- 17 CJS, Contracts §§ 15, 72. 
ation. First Nat'l Bank v, Home Ins, Co,, 1911-NMSC-010, 
16 N.M. 66, 113 P. 815. . 
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38-7-3. [Abstracts of title; admissibility; explanation; contradiction. | 


Any abstract of the title to real estate, located in the state of New Mexico, certified to as correct 
by the secretary, and under the seal of any title abstract company, incorporated and doing business 
under the laws of the state, or by an individual bonded abstracter, shall be received in all of the 
courts of this state as evidence of the things recited therein, in the same manner, and to a like ex- 
tent, that the public records are now admitted, and such abstract may be explained or contradicted 
in the same manner and to the same extent as such records may now be. 


History: Laws 1882, ch. 69, § 1; C.L. 1884, § 2744; apparent. Jackson v. Gallegos, 1934-NMSO-016, 388 NM: 
C.L. 1897, § 3934; Code 1915, § 2188; C.S. 1929, § 45- © = 211, 30 P.2d 719. 
615; Laws 19483, ch. 16, § 1; 1941 Comp.,, § 20-212; 1953 Law reviews. — For article, "The New Mexico Legal 
Comp., § 20-2-13. Rights Demonstration Land Grant Project," see 8 N. M. L. 
Bracketed material. — The bracketed material was ~~ ° Rev. 1 (1978). 
inserted by the compiler and is not part of the law. Am. Jur. 2d, A.L.R. and C.J.S. references. _ as 
. and liability of abstracter to employer respecting matters 
ANNOTATIONS to be included in abstract, 28 A.L.R.2d 891. Am 


Negligence in preparing abstract of title as ground of 
liability to one other than person prdering abstract, 50 
AL.R.4th 314, : 

_ 82A C.J.S. Evidence § 890. 


In suit to quiet title between parties claiming un- 
der conflicting grants, a certified abstract of ‘title 
was admissible, even though the certificate excepted any 
"conflicts" with other grants, and inadvertently referred 
to the records of the wrong county, where the error was 


38-7-4. [False or forged abstract; penalty.] 


Any officer of such company, who shall certify to any such abstract that it is true and correct, 
knowing the same to be false, or any person who shall forge the name of any such officer, or the 
seal of any such company, shall, upon conviction, be deemed guilty of a felony, and be fined not 
more than five hundred dollars [($500)], or imprisonment in the penitentiary not more than three 
years, or both, in the discretion of the court. 


History: Laws 1882, ch..69, § 2; C.L. 1884, § 2745; Bracketed material. — The bracketed material was 
C.L. 1897, § 3935; Code 1915, § 2189; C.S. 1929, § 45- inserted by the compiler and is not part of the law. 
616; 1941 Comp., § 20-213; 1953 Comp., § 20-2-14. 
Depositions for Use in Foreign State 
Sec. Sec. 
38-8-1. Order for appearance of witness and production 38-8-2. Disobedience of witness; use of copies of documents. 
of documents. 38-8-3. False testimony punishable as perjury. 


38-8-1. [Order for appearance of witness and production of documents. ] 


Where an order has been made by the court or a judge in a foreign state, territory or country, or 
stipulation has been entered into, or a notice given pursuant to the practice in such state, territory 
or country for the taking of the deposition of a witness within this state for use in a legal proceed- 
ing or cause pending in such state, territory or country, any judge shall, upon proof of such facts, 
issue an order directing the witness or witnesses to attend before the judge, notary or commissioner 
therein named, and to testify under oath or affirmation, and to produce such books, papers and writ- 
ings as may be deemed material, at a time and place certain, and upon such further day or days as 
the judge, notary or commissioner may appoint, but no witness shall be compelled to attend outside 
the judicial district in which he shall reside, or sojourn, nor unless served with a copy of such order 
ten days before the return day therein mentioned and is paid witness fees and mileage in the same 
manner as are required upon the service of a subpoena in a cause pending in the district court. 
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38-8-2 INTERPRETERS FOR DEAF 38-9-2 


History: Laws 1907, ch. 84, § 1; Code 1915, § 2160; 
C.S. 1929, § 45-301; 1941 Comp., § 20-301; 1953 Comp., 
§ 20-3-1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For allowance of per diem and 
mileage for witnesses in district courts, see 38-6-4 NMSA 
1978, 

For depositions in civil actions in district courts gener- 
ally, see Rule 1-026 NMRA et seq. 


For discovery and production of documents in civil ac- 


tions in district courts generally, see Rule 1-034-NMRA. 


For discovery in civil actions in magistrate courts, see 
Rule 2-501 NMRA. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 23 Am. 
Jur. 2d Depositions and Discovery §§ 148, 149. 
26A C.J.S. Depositions §§ 61, 62.’ 


38-8-2. [Disobedience of witness; use of copies of documents.] 


In case any witness shall refuse or fail to appear, be sworn or affirmed, and answer such ques- 
tions as may be put to him, he may be proceeded against in the same manner and to the same 
extent as if such witness were testifying in a cause being tried before the district court; but no wit- 
ness shall be required to deliver up any book, paper or writing to be annexed to the said deposition 


and taken out of this state, but a copy of the same may be annexed to such deposition. 


History: Laws 1907, ch. 84, § 2; Code 1915, § 2161; 
C.S. 1929, § 45-302; 1941 Comp., § 20-302; 1953 Comp., 
§ 20-38-2, 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


Cross references. — For consequences of refusal to 
make discovery in civil actions in district courts, see Rule 
1-037 NMRA. 

For punishment for contempt for refusal to obey subpoe- 
nas in civil actions in district courts, see Rule 1-045 NMRA. 


38-8-3. [False testimony punishable as perjury. ] 


The giving of false testimony before such judge, commissioner or notary shall be punished in the 
same manner and to the same extent as if given before the court upon the trial of a cause in the 


district court. 


History: Laws 1907; ch. 84, § 3; Code 1915, § 2162; 
§ 20-3-3, 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Cross references. — For perjury generally, see 30-25-1 
NMSA 1978. 


ARTICLE 9 


Interpreters for Deaf 


9-1. Short title. 

9-2. Definitions. 

-9-3. Interpreter required. 
9-4, Interpreter waiver. 
9-5. Interpreter; services. 


38-9-1. Short title. 


Sec. 

38-9-6. Notice; proof of disability. 

38-9-7. Coordination of interpreter requests. 
38-9-8. Interpreter permitted. 

38-9-9. Oath of interpreter. 

38-9-10. Privileged communication. 


Chapter 38, Article 9 NMSA 1978 may be cited as the "Deaf Interpreter Act". 


History: Laws 1979, ch. 263, § 1; 2007, ch. 23, § 1. 

The 2007 amendment, effective June 15, 2007, 
changed "This act" to "Chapter 38, Article 9 NMSA 1978". 
38-9-2. Definitions. 


As used in the Deaf Interpreter Act: 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references, — Deaf- 
mute as witness, 50 A.L.R.4th 1188, 


A. "appointing authority" means the presiding judge or magistrate of any court and the hear- 


ing officer or other person authorized to administer oaths in any administrative proceeding before 
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a board, commission, agency, institution, department or licensing authority of the state or any of 
its political subdivisions wherein an interpreter is required pursuant to the provisions of the Deaf 
Interpreter Act; 

B. "deaf person" means any person whose hearing i is totally ied or whose hearing i is So 
seriously impaired as to prohibit him from understanding voice communications; 

C. “principal party in interest" means a person in any judicial or administrative proceeding in 
which he is a named party or, who will or may be bound by the decision or action or foreclosed from 
pursuing his rights by the decision or action which may be taken in the proceeding; and 

D. "interpreter" means a person who may through sign language, manual spelling or orally, 
through lip reading, as required, translate and communicate betweem a principal party in interest 
and other parties. 


rai Laws 1979, ch. 268, § 2. 


38-9-3. rhiterpreter paRioeet: 


If a deaf person who is a principal party in interest has angetded notice aie prot of disability, 
if required, pursuant to Section 38-9-6 NMSA 1978, the appointing authority shall appoint an 
interpreter, after consultation with the deaf person, to interpret or to translate the proceedings to 
the person and to interpret or translate the person's testimony: Interpreters may be selected from 
current lists of interpreters provided by the commission for deaf and hard-of-hearing persons for: 

A. interpreters certified by the national registry of interpreters for the deaf; or 

B. other interpreters qualified through action of the:commission ' for deaf and-hard-of-hearing 
persons. 


History: Laws 1979, ch. 263, § 3; 2007, ch. 23, § 2. 

The 2007 amendment, effective June 15, 2007, 
changed Section "6 of the Deaf Interpreter Act" to Section 
"38-9-6 NMSA 1978"; changed "vocational rehabilitation 
division".to "commission for deaf and hard-of-hearing per- 
sons"; and in Subsection B, changed the former require- 


agreement of the vocational rehabilitation division, the 
New Mexico registry of interpreters for the deaf, incorpo- 
rated, and the New Mexico association of the deaf or by 
nomination by a deaf person or appoint authority to the 
requirement that interpreters qualify through action of 
the commission for deaf and hard-of-hearing persons. - 


ment that interpreters qualify through joint action: and 


38-9-4. Interpreter waiver. 


A deaf person who is a principal party in peveat: may at any point in any proceeding waive the 
right to the services of an interpreter. 


History: Laws 1979, ch. 268, § 4. 


38-9-5. Interpreter; services. 


Whenever any deaf person is requesting or receiving services from any health, welfare or edu- 
cational agency under the authority of the state or any political subdivision of the state or mu- 
nicipality, an interpreter may be appointed to interpret or translate the actions of any personnel 
providing the services and to assist the deaf person in communicating with the personnel. 


History: Laws 1979, ch. 263, § 5. 


38-9-6. Notice; proof of disability. 


Every deaf person whose appearance at a proceeding entitles the person to an interpreter shall 
notify the appointing authority of the person's disability at least two weeks prior to any appear- 
ance and shall request the services of an interpreter. An appointing authority may require a per- 
son requesting the appointment of an interpreter to furnish reasonable proof of the person's dis- 
ability when the appointing authority has reason to believe that the person is not so disabled. 
Reasonable proof shall include but not be limited to a statement from a doctor, an audiologist, the 
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vocational rehabilitation division of the public education department, the commission for deaf and 
hard-of-hearing persons or a school nurse that identifies the person as deaf or as having hearing 
so seriously impaired as to prohibit the person from understanding voice communications. 


History: Laws 1979, ch. 263, § 6; 2007, ch. 23, § 3. department" and added the provision that reasonable 
The 2007 amendment, effective June 15, 2007, proof may include a statement from the commission for 
changed "vocational rehabilitation division" to "voca- deaf and hard-of-hearing persons. 


tional rehabilitation division of the public education 


38-9-7. Coordination of interpreter requests. 


A. Whenever an appointing authority receives a valid request for the services of an interpreter, 
the appointing authority shall request the commission for deaf and hard-of-hearing persons to 
furnish a list of interpreters. 

B. The New Mexico association of the deaf and the New Mexico registry of interpreters for the 
deaf are authorized to assist the commission to prepare and continually update a listing of avail- 
able interpreters. When requested by an appointing authority to provide assistance in providing 
an interpreter, the commission shall supply a list of available interpreters. 

C. An interpreter who has been appointed shall be reimbursed by the appointing authority at 
a fixed rate reflecting a current approved fee schedule as established by the commission and the 
administrative office of the courts. Nothing in this section shall be construed to prevent any state 
department, board, institution, commission, agency or licensing authority or any political subdivi- 
sion of the state:from employing an interpreter on a Balle time basis or under contract at a mutually 
agreed upon compensation rate. 


History: Laws 1979, ch. 263, § 7; 2007, ch. 23, § 4, Subsection B, changed "division" to "commission"; and in 


The 2007 amendment, effective June 15, 2007, in Subsection C, changed "division" to "commission and the 
Subsection A, changed "vocational rehabilitation division" administrative office of the courts", 


to "commission for deaf and hard-of-hearing persons"; in 


38-9-8. Interpreter permitted. 


Whenever a deaf person is interested in any administrative or judicial proceeding in which an 
interpreter would be required for a principal party in interest, he shall be entitled to utilize an inter- 
preter to translate the proceeding for him and to assist him in presenting his testimony or comment. 


History: Laws 1979, ch. 263, § 8. 


38-9-9. Oath of interpreter. 


Every interpreter appointed pursuant to the provisions of the Deaf Interpreter Act, before enter- 
ing upon his duties, shall take an oath that he will make a true interpretation in an understand- 
able manner to the deaf person for whom he is appointed. 


History: Laws 1979, ch. 263, § 9. 


38-9-10. Privileged communication. 


Whenever a deaf person communicates through an interpreter to any person under such circum- 
stances that the communication would be privileged, and the deaf person could not be compelled to 
testify as to the communications, the privilege shall apply to the interpreter as well. 


History: Laws 1979, ch. 263, § 10. 
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38-10-1 . TRIALS, 38-10-3 
Court Interpreters 

Sec. Sec. ‘1 4 

38-10-1. Short title. 38-10-5, Certification; administration. 

38-10-2. Definitions. 38-10-6. Interpreter waiver. . 

38-10-3. Certified interpreter required; compensation. 38-10-7. Interpreter permitted. 

38-10-4. Court interpreters advisory committee created; 38-10-8. Oath of interpreter. 


duties. 


38-10-1. Short title. 


This act [38-10-1 through 38-10-8 NMSA 1978] may be cited as the "Court Interpreters Act". 


History: Laws 1985, ch. 209, § 1. 
ANNOTATIONS 


Sharing or borrowing an interpreter cok not 
constitute structural error and reversal is war- 
ranted only on a'showing of prejudice. State v. Nguyen,’ 


2008-NMCA-073, 144 N.M.197, 185 P.3d 368, cert. denied,» 


2008-NMCERT-004, 144.N.M, 47, 183 P.3d 932, 

Sharing of interpreters is a not a personal deci- 
sion of the defendant. — The decision whether to use 
one interpreter to cover translations for the juror and for 
the defendant is not a personal right of the defendant, 
but falls within the realm of decisions by counsel that 


38-10-2. Definitions. 
As used in the Court Interpreters Act: 


‘implicate constitutional rights, but that nevertheless can 


be waived by counsel, in the absence of any showing of 
prejudice. State v. Nguyen, 2008-NMCA-073, 144 N.M. 
197, 185 P.3d 368, cert. denied, 2008-NMCERT- 004, 144 
NM! 47, 183 P.3d 932. 

Law reviews. — For article, "Attorney as interpreter: 


A return to babble," 20 N.M.L. Rev. 1,(1990), 


For article, "Lawyers, Linguists, Story-Tellers and Limited 
English Speaking Witnesses," see 27 N.M.L. Rev. 77 (1997). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Inef- 
fective assistance of counsel: use or nonuse of interpreter 
at prosecution of foreign language speaking defendant, 79 
A.L.R.4th 1102. 


A. "appointing authority" means the presiding judge of a court in which an interpreter is re- 
quired pursuant to the provisions of the Court Interpreters Act; 

B. "interpreter" means a person who has.a sufficient range of formal and informal language 
skills in English and another language so that he is readily able to interpret, translate and com- 
municate simultaneously and consecutively in either direction between a non- “English eer 


person and other parties; 


C. "non-English speaking person" means a person who: 
(1) cannot speak or understand the English language;. 
(2) speaks only or primarily a language other than the English lanmudee:t or 
(3) ‘has a dominant language other than English; which inhibits that person's comprehen- 
sion of the proceedings or communication with counsel or the presiding judicial officer;: 

D. "principal party in interest" means’a person in a judicial proceeding who is a named party 
or who will or may be bound by the decision or action or foreclosed from et ega his ete by the 
decision or action which may be taken in the proceeding; and 

EK. "witness" means a witness in any judicial proceeding. 


History: Laws 1985, ch. 209, § 2. 


38-10-3. Certified interpreter required; compensation. 


A. After July 1, 1986, if a non-English speaking person who is a principal party in interest or 
a witness has requested an interpreter, the appointing authority shall. appoint, after consulta- 
tion with the non-English speaking person or his attorney, an interpreter certified pursuant to 
the Court Interpreters Act to interpret or to translate the proceedings to him and to interpret or 
translate his testimony. The appointing authority shall select the interpreter from the current list 
of certified interpreters provided by the administrative office of the courts, except as provided in 
Subsection B of this section. 
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B.. The appointing authority may appoint an interpreter pursuant to Subsection A of this sec- 
tion who is not certified but who is otherwise competent only when the appointing authority has 
made diligent efforts to obtain.a certified interpreter and has found none to be reasonably avail- 
able in the judicial district. 

C, . The appointing authority shall reimburse the interpreter at a fixed rate according to a cur- 
rent approved fee schedule established by the administrative office of the courts. 

D. Nothing in this section shall be construed to prevent any court from employing a certified 
interpreter on a full-time basis or under contract at a mutually agreed upon: compensation rate. 


History: Laws 1985, ch. 209, § 3. interpreter to assist respondents to translate documents 
Cross references, — For the duties of the administra- or interpret discussions taking place outside of court. 
tive office of courts, see 34-9-3 NMSA 1978. State ex rel. CYFD v. William M., 2007-NMCA-055, 141 


ANNOTATIONS N.M. 765, 161.P.3d 262. 


Right to interpreter. — Statutory and constitu- 
tional provisions do not mandate the appointment of an 


38-10-4. Court interpreters advisory committee created; duties. 


There is created the "court interpreters advisory committee" which consists of the director of 
the administrative office of the courts and four persons appointediby the chief justice of the New 
Mexico supreme court, who are a justice of the New Mexico supreme court, a district court judge, 
a district court clerk and a professional in foreign languages or linguistics. The court interpret- 
ers advisory committee shall provide advice and recommendations to the administrative office of 
the courts on the development of an interpreters training and certification program. The advisory 
committee shall meet initially no later than August 1, 1985, to organize and elect a chairman. 
Thereafter, the committee shall meet as necessary at the call of the chairman or the request of a 
majority of committee members. Advisory committee members shall be reimbursed as provided 
in the Per Diem and Mileage Act [10-8-1 through 10-8-8 NMSA 1978] and shall receive no other 
compensation, perquisite or allowance. 


History: Laws 1985, ch, 209, § 4. Cross references, — For the director of the adminis- 
trative office of the courts, see 34-9-1 NMSA 1978. 


38-10-5. Certification; administration. 


The administrative office of the courts shall: 

A. develop and administer a certification program for interpreters; 

B. identify or provide for the development of and certify the examinations, courses and train- 
ing required for certification of interpreters pursuant to the Court Interpreters Act; 

C. develop and maintain a current list of available certified interpreters and provide to each 
court a list of certified interpreters available within that judicial district; 

D. set such certification fees as may be necessary; 

E. adopt and disseminate to each court an approved fee schedule for certified interpreters; and 

F. adopt and promulgate rules and regulations necessary to carry out the provisions of the 
Court Interpreters Act. 


History: Laws 1985, ch. 209, § 5. 


38-10-6. Interpreter waiver. 


A. A non-English speaking person who is a principal party in interest or a witness may at 
any point in any proceeding waive the right to the services of an interpreter, but only when such 
waiver is: 
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(1). approved by the appointing authority after he has explained the nature and Eitect of 
the waiver to the non-English speaking person through’an interpreter; and 
(2) made on the record after the non-English speaking person has bosraies with his at- 
torney. 
B. « At any point in any proceeding, a‘non-Hnglish speaking person may retract his waiver oA 
suant to Subsection A of this section and request an interpreter. 


History: Laws 1985, ch. 209, § 6. 


38-10-7. Interpreter permitted. 


Whenever a non-English speaking person is interested in any judicial proceeding in which an 
interpreter would be required for a principal party in interest or a witness, he shall be entitled to 
utilize a certified interpreter to interpret the proceedings for him and to assist him in presenting 
his testimony or comment. 


History: Laws 1985, ch, 209, § 7. 


38-10-8. Oath of interpreter. 


Every interpreter appointed pursuant to the provisions of the Court Interpreters Act, before 
entering upon his duties, shall take an oath that he will make a true and impartial interpretation 
or translation in an understandable manner using his best skills and judgment in accordance with 
the standards and ethics of the interpreter profession. 


History: Laws 1985, ch. 209, § 8. whether he or she understands the instructions; the trial 


court must instruct the jury about the interpreter's role 
ANNOTATIONS during deliberations; after deliberations, but before the 


verdict is announced, the trial court must ask the inter- 
preter on the record whether he or she abided by the oath 
not to participate in deliberations and the interpreter's 
response must be made part of the record; at the request 


Mandatory non-English speaking juror guide- 
lines. — In addition to administering the initial inter- 
preter's oath to correctly interpret testimony, the trial 


court must, prior to excusing the jury for deliberations, ad- of any party the trial court must allow jurors to be ques- 
minister an oath on the record in the presence of the jury tioned to the same effect; and the trial court must instruct 
instructing the interpreter not to participate in the jury's the interpreter not to reveal any part of the jury delib- 
deliberations; the interpreter must be identified on the re- erations until: after the case is closed. State v. Pacheco, 


cord by name and state whether he or she is certified, and 2007-NMSC-009, 141 N.M. 340, 155 P.3d 745. 
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CHAPTER 39 
Judgments, Costs, Appeals 


Art. 

1. Judgments, 39-1-1 to 39-1-20 

1A, Structured Settlement Protection Act, 39-1A-1 to 39-1A-7 
2. Attorneys' Fees and Costs, 39-2-1 to 39-2-14 
3. Appeals, 39-3-1 to 39-3-30 
4, Recovery on Judgments, 39-4-1 to 39-4-16 

4A, Foreign Judgments, 39-4A-1 to 39-4A-6 

4B. Foreign Money-Judgments Recognition, Repealed 

4C. Foreign-Money Claims, 39-4C-1 to 39-4C-16 

4D. Uniform Foreign-Country Money Judgments Recognition Act, 39-4D-1 to 39-4D-11 
5. Sales Under Execution and Foreclosure, 39-5-1 to 39-5-23 
6. Levy and Sale of Livestock, 39-6-1 to 39-6-4 
7. Uniform Certification of Questions of Law, 39-7-1 to 39-7-13 


ARTICLE 1 
Judgments 
Sec. Sec. 
39-1-1. Judgments and decrees; interlocutory orders; pe- 39-1-11. Form of confession of judgment. 
i} riod of control over final judgment. 39-1-12. Record and transcript of judgment by confes- 
39-1-2. Judgment rendered subsequent to hearing; no- sion; execution. 
tice to attorneys. 39-1-13. Conditions to stay execution of judgment by 
39-1-3. Death of party after verdict. confession. 
39-1-4. Entry of judgment; execution; motion for new 39-1-14, Effect of confessed judgment; transcripts filed in 
trial. other counties; liens. 
39-1-5. Judgments enforced; duty of judge. 39-1-15, Affidavit of good faith. 
39-1-6. Money judgment; docketing; transcript of judg- 39-1-16. Contracts providing for confession of judgment 
ment; lien on real estate; supersedeas. before cause of action accrues prohibited. 
39- 1-6.1. Judgment liens; release; penalties. 39-1-17. Execution of foreign judgment based upon con- 
39-1-6.2.. Judgment debts; discharge. ‘ fession of judgment prohibited. 
39-1-7. Transcript; judgment records. 33 39-1-18, "Cognovit note" defined; execution and procure- 
39-1-8. Transcript of judgment; contents; fee for issuance. ment prohibited; penalty for violation. 
39-1-9. Confession of judgments; entry. » 39-1-19. Repealed. 
39-1-10. Subject of neces by confession. 39-1-20, Execution after judgment, 


39-1-1, [Judgments rid decrees; interlocutory orders; period of control 
over final judgment.|] 


Any judgment, or decree, except in cases where trial by jury is necessary, may be rendered by the 
judge of the district court at any place where he may be in this state, and the district courts, except 
for jury trials, are declared ‘to be at all times in session for all purposes, including the naturaliza- 
tion of aliens. Interlocutory orders may be made by such judge wherever he may be in the state, 
on notice, where notice is required, which notice, if outside of his district, may be enlarged beyond 
the: statutory notice, for such time as the court shall deem proper. Final judgments and decrees, 
entered by district courts in all cases tried pursuant to the provisions of this section shall remain 
under the control of such courts for a period of thirty days after the entry thereof, and for such 
further time as may be necessary to enable the court to pass upon and dispose of any motion which 
may have been filed within such period, directed against such judgment; provided, that if the court 
shall fail to rule upon such motion within thirty days after the filing thereof, such failure to rule 
shall be deemed a denial thereof; and, provided further, that the provisions of this section shall not 
be construed to amend, change, alter or repeal the provisions of Sections 4227 or 4230, Code 1915. 
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JUDGMENTS, COSTS, APPEALS 


History: Laws 1897, ch. 73, § 108; C. L. 1897, § 2685 


(103); Code 1915, § 4185; Laws 1917, ch. 15, § 1; C. S. 
1929, § 105-801; 1941 Comp. . § 19-901; 1953 Comp., 
§ 21-9-1. 

Cross references. — For rules concerning judgments, 
see Rules 1-054 to 1-070 NMRA. 

For motion for new trial, see Rules 1-059 and 5-614 
NMRA. 

For motion to amend findings and conclusions, see Rule 
1-052 NMRA, 

Compiler's notes. — Sections 4227 and 4230 of Code 
1915, referred to in this section, were superseded by Rules 
60(c) and (d), N.M.R. Civ. P. respectively. The 1949 amend- 
ment to Rule 60, N.M.R. Civ. P. (now see Rule 1-060) sub- 


stituted a rewritten division (b) for former divisions (b),, 


(c) and (d). 
ANNOTATIONS 


I. GENERAL CONSIDERATION. 

Il. INTERLOCUTORY ORDERS, 

III. FINAL JUDGMENTS AND CONTROL, 
IV. THIRTY-DAY LIMITATION. 


I. GENERAL CONSIDERATION. 


Motion to enforce a judgment. — Neither Sec- 
tion 89-1-1 NMSA 1978 nor Rule 1-060B NMRA preclude 
the district court from considering a wife's motion to en- 
force a final decree regarding survivor benefit annuity of 
civil service retirement and the court had jurisdiction to 


grant relief to wife by approving the stipulated qualified © 


civil service order and it also had jurisdiction to consider 
attorney fees. Palmer v. Palmer, 2006-NMCA-112, 140 
N.M. 383, 142 P.3d 971. 

Motion to alter or amend a judgment. — Rule 1- 
059E NMRA supersedes Section 39-1-1 NMSA 1978, and 
according to the plain language of Rule 1-059E NMRA, 
post-judgment motions are not subject to automatic de- 
nial. Albuquerque Redi-Mix, Inc. v. Scottsdale Ins, Co., 
2007-NMSC-051, 142 N.M. 527, 168 P.3d 99. 

Effect of civil rules. — The 2006 amendment to Rule 
1-054.1 NMRA, providing that civil courts have sixty days 
to enter a judgment or order after submission, superseded 
that portion of Section 39-1-1 NMSA 1978 which states 
that many post-judgment motions are automatically de- 
nied if not granted within thirty days of filing. State uv 
Moreland, 2008-NMSC-031, 144 N.M. 192, 185 P.3d 363. 

Express contract. — An express contract is to be en- 
forced as written in regard to contractual obligations of 
the parties unless the court has determined that equity 
should override the express contract because of fraud, real 
hardship, oppression, mistake, unconscionable results, 
and the other grounds of righteousness, justice and mo- 
rality. Arena Res., Inc. v. OBO, Inc., 2010-NMCA-061, 148 
N.M. 483, 238 P.3d 357. 

Judgment granting equitable relief in action 
based on express contract. — Where plaintiff, who 
was the operating-interest owner, redeveloped an oilfield 
unit and, sought reimbursement from defendant, who 
was a working-interest owner; plaintiff unilaterally re- 
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existence of any evidence or entered any findings of fact 
that supported its conclusion of unjust enrichment or oth- 
erwise provided any basis for invoking the unjust enrich- 
ment theory in the face of the parties’ express contract, 


the court was not permitted to exercise its equitable pow- 


ers to grant plaintiff relief under the equitable unjust en- 
richment theory of recovery. Arena Res., Inc. v. OBO, Inc., 
2010-NMCA-061, 148 N.M. 483, 238 P.3d 357. 

Oral ruling on a motion within thirty days. — 
Where the district court orally ruled on a motion within 
thirty, days after the motion was filed, but.did not actually 
enter a final order disposing of the motion within thirty 
days, the court ruled on the motion within thirty days and 
the motion was not automatically denied. Chapel v. Nevitt, 
2009-NMCA-017, 145.N.M. 674, 203 P.3d 889... 

Order relating to values and recommendation of 
distribution of community property assets was not 


.a final order. — In a divorce proceeding, where the court 


developed the unit without obtaining the consent of de- 


fendant as-was required by the operating agreement of 
the parties; the redevelopment, project increased oil and 
gas production, enhanced the unit, and netted favorable 
revenue consequences for defendant; although the district 


court concluded that plaintiff had breached the operating » 


agreement, the court granted judgment for plaintiff based 
on unjust enrichment; plaintiff's action was for breach of 
contract and to enforce a‘contractual lien; plaintiff never 
asserted a claim for unjust enrichment, the case was not 
tried, on the theory of unjust enrichment, and plaintiff 
did not request findings of fact and conclusions of law on 
unjust enrichment; and the court never mentioned the 


refused to adopt findings of fact specifying the amount of 
the wife's community property share and entered an or- 
der which divided the parties’ assets and debt and which 
provided that if the husband did ‘not accept the proposed 
distribution of assets and debts, the court would appoint 
a receiver to liquidate the family business, the proceeds 
would first be paid to satisfy the wife's share of the com- 
munity assets, and if that share was not satisfied, the 
husband's separate property would be used to make the 
wife whole, and where the court did not retain jurisdic- 
tion to reconsider the amount of the wife's community 
share, the court had jurisdiction to subsequently enter an 


* order in which the court determined the specific amount 


of the wife's community share entitlement. Muse v. Muse, 
2009-NMCA-0038, 145 N.M. 451, 200 P.3d 104. 

Motion filed, after notice,of appeal. — The filing of 
a notice of appeal divests the district court of jurisdiction 
to rule on a motion directed to the judgment or order sub- 
ject to the appeal that was filed after the notice of appeal. 
State v. McClaugherty, 2007-NMCA-041, 141.N.M. 468, 
157 P.3d 33, aff'd, 2008-NMSC-044, 144 N.M. 483, 188 
P.3d 1234, 

Section applies only to, bench trials, thus, when 
cases are decided by a jury this section is not applicable. 
State. v.. Neely, 1994-NMSC-057,,117 N.M. xe 876 P.2d 
222. 

This section only applies to nonjury ees as its 
plain language suggests. Valley Bank. of Commerce v. 
Hilburn, 2005-NMCA-004, 186 N.M..741,.105 P.3d 294. 

Application in criminal cases. — This section ap- 
plies to non-jury trials in criminal, proceedings. State v. 
Roybal, 2006-NMCA-043, 139 N.M. 341, 132 P.3d 598, 
cert. denied, 2006-NMCERT-0038, 1389 N.M. 353, 182 P3d 
1039, 

Word "deemed", as used “in this section, is synony- 
mous with;the words "considered," ""determined" and "ad- 
judged". King v. McElroy, 1933-NMSC-035, 37 N.M. 238, 
21 P.2d 80. 

Distinction between judgment and decree. — The 
code (compilation) still preserves, or at least recognizes, 
the distinction between a judgment and a decree. Crowell 
v. Kopp, 1919-NMSC-065, 26 N.M. 146,189 P. 652. 

Rule 52(B)(b), N.M.R. Civ. PB (now see Rule 1- 
052B(2)), is not applicable to case where no findings 
of fact were made by the court. Gilmore v. Baldwin, 
1955-NMSC-003, 59 N.M. 51, 278 P.2d 790. 

Section not in conflict with Rule 1-060B. — This 
section does not conflict with the right to grant relief from 
judgments under Rule 60(b), N.M.R. Civ. P. (now see Rule 


_ 1-060B), since that statute only restored to district courts 
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the absolute control they had over their judgments during 
the term at which they were entered. Laffoon v,. Galles Mo- 
tor Co., 1969-NMCA-006, 80 N.M. 1, 450 P,2d 439; Martin v. 
Leonard Motor-El Paso, 1965-NMSC-060, 75 N.M. 219, 402 
P.2d 954; In re Will of Bourne, 1983-NMCA-046, 99 N.M. 
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694, 662 P.2d 1361; Gengler v. Phelps, 1976-NMCA-114, 89 
N.M. 793, 558 P.2d 62. 

Section not invalidated by Rule 5-802 NMRA, — 
This section was not in any way invalidated by Rule 5- 
802 NMRA, which governs the procedure for filing a writ 
of habeas corpus. State v. Peppers, 1990-NMCA-057, 110 
N.M. 393, 796 P.2d 614, cert. denied, 110 N.M. 260, 794 
P.2d 734. 

Appearance of defendant at post-conviction hear- 
ing. — It is implicit from the language of this section that 
it is within the sound discretion ofthe trial court whether 
to direct that‘a defendant be physically present before the 
court at a hearing to reconsider or modify a prior sentence. 
Construing the pertinent rules and statutes together, a 
defendant need not be present at a hearing to reconsider a 
sentence, except where the hearing results in the terms of 
the sentence being made more onerous. State v. Sommer, 
1994-NMCA-070, 118 N.M. 58, 878 P.2d 1007... 

‘Rule authorizing appeals is to be construed in 
conjunction with rule permitting district court to vacate 
an order, judgment or decree (including order allowing ap- 
peal), when it interferes with powers granted under this 
section. Fairchild v. United Serv. Corp., 1gas- NMSC- 048, 
52 N.M. 289, 197 P.2d 875. 

Section applicable when case tried. — When there 
is a judicial examination of the issues both of law and 
fact, as made up by the pleadings, a case is tried so that 
this ‘section applies. Board of Cnty. Comm'rs v. Wasson, 
1933-NMSC-076, 37 N.M.503, 24 P.2d 1098. 

‘Section not applicable in case of fraud. — Statutes 
limiting time for opening or vacating final judgments do 
not apply in cases of extrinsic fraud or collusion. Kerr v. 
Southwest Fluorite Co., 1930-NMSC-104, 35 N.M. 232, 294 
P. 324. 

Court retained jurisdiction for final aéoounttag) 
— Where the court in determining that the liquor license 
was an asset of the partnership functioned under its re- 
tained jurisdiction for the purpose of a final accounting 
and dissolution of the partnership, this section did not 
deprive the court of jurisdiction. Cantrell v. Curnutt, 
1969-NMSC-114, 80 N.M. 519, 458 P.2d 594. 

Authority to issue order in other district. — An 
order signed by the associate justice of the territorial 
supreme court, in a district other than his own, reciting 
that such judge was acting in the absence of the presiding 
judge, sufficiently disclosed his authority. Mayes v. Bas- 
sett, 1912-NMSC-021, 17 N.M. 193, 125 P. 609. 

Court may enter judgment when in other county. 
— This statute gives the court jurisdiction to enter a 
judgment in a cause pending in Rio Arriba county when 
in» any other county in the state. Peisker v. Chavez, 
1942-NMSC-004, 46 N.M. 159, 123 P.2d 726. ~ 

Including default judgment. — A default judgment 
may be rendered by a judge of the district court at any 
place where he may be in this state. Hoffman v. White, 
1932-NMSC-046, 36 N.M. 250, 13 P.2d 553; Singleton v. 
Sanabrea, 1931-NMSC-034, 35 N.M. 491, 2 P.2d 119. 

‘Setting aside default judgment. — With the excep- 
tion of judgments still under the court's control pursuant 
to this section, judgments by default must beset aside in 
accordance with Rule 1-060 NMRA. Marinchek v. Paige, 
1989-NMSC-019, 108 N.M. 349, 772 P.2d 879. 

Terms of court. — A term of the district court begun 
and held by any judge, as required by law, for a county in 
the district, continues in existence until the day fixed by 
law for the beginning of another term of that court for the 
same county, unless same adjourned sine die, although 


another term of the same court for another county has’ 


been held, in the meantime, by the same judge. Territory 
ex rel. Hubbell v. Armijo, 1907-NMSC-013, 14 N.M. 205, 
89 P. 267. 

Court open at all times for nonjury cases. — The 
fact that the district court is open at all times for the trial 


JUDGMENTS 


741 


39-1-1 


of nonjury cases has reference to the court (not the judge 
alone) sitting at an authorized place for trying an action. 
Peisker v, Chavez, 1942-NMSC- 004, 46 N.M. 159, 123 P.2d 
726. 

Since section covers nonjury cases only, the mo- 
tion in this case was not. denied by operation of law 80 
days after it was filed. Scofield v. J.W. Jones Constr. Co., 
1958-NMSC-091, 64 N.M. 319, 328 P.2d 389. 

Section covers non-jury cases only. — When pris- 
oner commenced serving his sentence for forgery in the 
state penitentiary, the court sentencing him lost jurisdic- 
tion, and its order vacating sentence is void, for this sec- 
tion applies only to nonjury cases, 1931-32 Op. Att'y Gen. 
No, 31-144, 

Taking of appeal divests firisdiction to change 
judgment. — The taking of an appeal from a judgment in 
a civil case completely divests the district court of jurisdic- 
tion except for the purpose of perfecting the appeal to an 
appellate court and for the purpose of passing upon mo- 
tions pending when the appeal is taken, or for the timely 
vacating of an order granting appeal; therefore, trial court 
had no jurisdiction to set aside, allow the information to 
be amended and then enter ‘new judgment, State v. Clem- 
ons, 1972-NMCA-052, 83 N.M. 674, 496 P.2d 167. 

The trial court loses jurisdiction of the case upon the 
filing of the notice of appeal, except’ for the purposes of 
perfecting such appeal, or of passing upon a motion di- 
rected to the judgment pending at the time. Wagner Land 
& Inv. Co. v..Halderman, 1972-NMSC-019, 83 N.M. 628, 
495 P.2d 1075. 

After notice of appeal from judgment in workmen's com- 
pensation case was filed, trial court lost jurisdiction of the 
cause and acted properly in refusing to set aside its judg- 
ment, Ledbetter v. Lanham Constr. Co., 1966-NMSC-058, 
76 N.M. 132, 412 P.2d 559. 


Il. INTERLOCUTORY ORDERS. 


Thirty-day limitation not applicable. — Where a 
default judgment was only for compensatory damages, 
and the issues of punitive damages and costs were left 
open or pending, the default judgment was interlocutory, 
and consequently the 30-day limitation of this section was 
not applicable. Gengler v. Phelps, 1976-NMCA-114, 89 
N.M. 798, 558 P.2d 62. 


III. FINAL JUDGMENTS AN D CONTROL. 


Final order must dispose of the merits of the 
case, — Where the district court. denied the defendant's 
motion to extend the redemption period in a foreclosure 
action, the order denying the motion. was.a final order 
even though the order did not dispose of two collateral is- 
sues that remained to be decided concerning the precise 
amount required to redeem‘ the property from the pur- 
chaser and the disposition of the debtor's personal prop- 
erty. Chapel v. Nevitt, 2009-NMCA-017, 145 N.M. 674, 203 
P.3d 889, 

Claim of exemptions on execution as a motion 
challenging a final foreclosure decree. — Where the 
defendant asserted the defendant's right to a homestead 
exemption in response to the foreclosure of a money 
judgment on the defendant's property and where, sub- 
sequent to the entry of the final foreclosure decree, the 
defendant filed a claim of exemptions on execution pur- 
suant to Rule 1-065.1 NMRA in which the defendant 
claimed that the defendant was entitled to a homestead 
exemption, the defendant's claim of exemptions on ex- 
ecution was a motion challenging the foreclosure decree 
and tolled the time for filing of a notice of appeal until 
the district-court disposed of the claim of exemptions. 
Grygorwicz v. Trujillo, 2009-NMSC-009, 145 N.M. 650, 
2038 P.3d 865, rev'g 2008-NMCA-040, 143 N.M. 704, 181 
P.3d 696. 
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Right of control over judgments is not absolute 
and there are restraints on its exercise. The action ofa 
district court must always be supported by a good reason: 
Laffoon v. Galles Motor Co,, 1969-NMCA-006, 80 N.M. 1,- 
450 P.2d 439., 

District ,court's power under this section is ni dise 
cretionary. However, the discretion vested inthe trial 
courts in the exercise of control over their judgments is 
extremely broad, Nichols v. Nichols, 1982-NMSC-071, 98 
N.M..322, 648 P.2d 780. 

Court has full control of its judgment, jurisdic- 
tion and authority even upon its own motion to make 


any change, modification or correction |thereof which: it, 


deems proper under the circumstances. Desjardin w Al- 
buquerque, Nat'l Bank, 1979-NMSC-052, 93 N.M.-89, 596 
P.2d 858, 

Post-trial motions. — Motion for reconsideration not 
ruled on by judge was deemed denied by operation of law. 
Bank of N.Y. v. Regional Hous. Auth.; 2005-NMCA-116, 
138 N.M. 389, 120 P.3d 471. 

Where one of the parties files post-trial motion for judg- 


ment as a matter of law, the, time for filing a notice of ap- 


peal does not begin to run until the district court enters 
an order ruling on the motion. Valley Bank of Commerce 
v, Hilburn, 2005-NMCA-004, 136,N.M. 741, 105 P.3d 294. 

Common-law control over judgments, — The con- 
trol which district courts formerly had, over their judg- 
ments was the common-law control which courts had 
over their judgments during term time, and this control 
was a plenary power to vacate, set aside, modify and an- 
nul. This power was based upon the theory that until the 
term closed the whole matter of the determination of the 
rights of the litigant.rested in the breast of the court, 
and, theoretically at least, all judgments became final as 
of the last day of the term. Laffoon v. Galles Motor Co,; 
1969-NMCA-006, 80 N.M. 1, 450 P.2d 439. 

Control restored after abolition of terms of court. 
— Under this section control which district courts had 
over their judgments during term time but which had 
been destroyed as a result of abolition of terms of court 
except in jury cases was restored to the courts, Fairchild 
v. United Serv. Corp., 1948-NMSC- 048, 52 N. M. 289, 197 
P.2d 875. 

Section is applicable to all final judgments unless 
by statute otherwise excepted. Board of Cnty, Comm'rs v. 
Wasson, 1933-NMSC-076, 37 N.M, 503, 24 P.2d 1098. 

Court had discretion to consider new material as 
part of motion for reconsideration as long as the de- 
lay in presenting the new material was not just for stra- 
tegic reasons, and its relevance outweighed any prejudice; 
further, if the trial court'considered the new material, the 
appellate court could review the materials de novo. In re 
Estate of Keeney, 1995-NMCA-102, 121 N.M. 58, 908 P.2d 
751, cert. denied, 120 N.M. 828, 907 P.2d 1009. 

Oral judgments not final. — Oral rulings are not fi- 
nal and therefore not a proper basis for an appeal. There 
was no final order denying reinstatement until the judge 
issued a written order on November 23; 1992. Nor was 
worker's motion for reinstatement deemed denied by op- 
eration of law this section. Worker's motion for reinstate- 
ment was not filed pursuant to this section; it was filed 
pursuant to Rule 1-041E NMRA, which does not contain 
a provision saying that motions’ filed pursuant to it are 
deemed denied if not acted upon within a certain amount 
of time. Vigil v. Thriftway Mktg. Corp., 1994-NMCA-009, 
117 N.M. 176, 870 P.2d 138. 

Conditional dismissal not final judgment. — An or- 
der dismissing an action without prejudice but providing 
that if the parties failed to seek reinstatement within 60 
days the dismissal would be deemed with prejudice was 
not a final order, since the condition was not satisfied. 
Universal Constructors, Inc. v. Fielder, 1994-NMCA-112, 
118 N.M. 657, 884 P.2d 813. 
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Section does not provide for increased sentence, 
— A valid sentence imposed in accordance with a plea 
bargain approved by'the district: court,could not be altered 
to the defendant's detriment by enhancing the penalty 
under this section. State v. Sisneros; 1981-NMCA-085, 98 
N.M. 279, 648 P.2d 818, aff'd, 1984-NMSC-085, 101:'N.M. 
679, 687 P.2d 736, overruled on other grounds, State v. 
Saavedra, 1988-NMSC-100, 108 N.M. 38, 766 P.2d 298.» 

Habitual defender act prevails over this: section. 
— Habitual offender charge was brought two months af- 
ter final judgment. Specific provision of former 40A-29-6 
NMSA 1953, permitting charges "at any time either af- 
ter sentence or conviction", prevails over general 30 day 
rule of this section. State v: Padilla, 1978-NMCA-060, 92 
N.M. 19, 582 P.2d 396, cert, denied, 92 N.M..180, 585 
P.2d 324. 

Not error to refuse mere after jurisdiction lost. 
— An appellant cannot predicate error upon the refusal of 
the court to make findings or. exceptions filed: to, findings 
made after the trial court has lost jurisdiction,of the case. 
Frostenson v. Marshall, 1919-NMSC-010, 25 N.M. 215, 180 
P, 287; Norment v. First Nat'l Bank, 1917-NMSC- 042, 23. 
N.M. 198, 167 P, 731,, 

Court has authority to varies final judgment dur: 
ing period of 30 days after its entry, Laffoon v. Galles 
Motor Co., 1969-NMCA-006, 80 N.M. 1, 450 P.2d 439., 

. Order permitting movants leave to file objections 
to will's probate not "final", — An order which does not 
grant Rule 60(b), N.M.R. Civ. P. (now Rule 1-060B), relief, 
but simply permits movants leave:to file their objections 
to the probate of.a will, is not an appealable final order. 
In re Will. of Bourne, 1983-NMGA-046, 99.N.M. 694, 662 
P.2d 1361. 

Judgment disposing of sadncuial cause as final. — 

In this state there are no terms of court except for jury tri- 
als, and a judgment which disposes of all, or one or more, 
of the separate and independent causes of action in the 
case becomes final upon rendition, and. passes from the 
control of the court, except.a default judgment or an ir- 
regularly entered judgment, and except for such purposes 
as all courts always retain control over their judgments, 
State ex rel. Baca v. Board of Comm'rs, 1016: NMSGLARL, 
22. N.M.-502, 165 P. 213., 

A judgment which disposes of all; or one or more, of the. 
separate and independent causes of action becomes a final 
judgment upon its rendition and entry, with certain excep- 
tions. Coulter-v, Board of Comm'rs, 1916-NMSC-040, 22 
N.M. 24, 158 P. 1086; Fullen v, Fullen, EB-NMEC- 091, 21 
N.M. 212, 153 P: 294. 


appointing receiver, issuing injunction ind finding cor- 
poration to be insolvent was a final judgment, Upon its 
rendition, the matter passed from the control of the court, 
except for the 30-day period of additional control specified 
herein. Jones. v. Page, 1920-NMSC-094, 26 N.M. 440, 194 
P. 883, cert, denied, 256 U.S. 696, 41 S, Ct..536, 65 L, Ed. 
1176 (1921). 

Judgments containing apie cts errors not, con- 
trolling. — The statutes give courts absolute control over 
their judgments for a period of 30. days, and limit their 
control over default judgments and irregularly entered 
judgments, but do not regulate their control over judg- 
ments containing palpable or, obvious errors. De Baca v. 
Sais, 1940-NMSC-006, 44. N.M. 105,99 P.2d 106... 

Jurisdiction to reinstate case on docket, —, Where 
district court dismissed complaint without prejudice for 
lack of prosecution and reinstated complaint by order of 
court, district court acted. within its jurisdiction in rein- 
stating the case on the docket. Martin v. Leonard Motor-El 
Paso, 1965-NMSC-060, 75 N.M, 219, 402 P.2d 954. 

Where a case was dismissed with prejudice and the’ 
state filed a motion to reconsider, the district court had 
authority to reconsider and reverse its original dismissal. 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


39-1-1 


State v. Gonzales, 1990-NMCA-040, 110 N.M..218, 794 
P.2d 361, aff'd, 111 N.M.-368, 805 P.2d 630... 

Opening or vacating final judgment after 60 days 
unauthorized. — The opening or vacating of a final judg- 
ment regularly entered on motion filed more than 60 days 
after rendition is unauthorized. Kerr v. Southwest Fluorite 
Co:, 19830-NMSC-104, 35 N.M, 232, 294 P. 324, 

Control not nullified by appeal. — It was’ never in- 
tended that the control which the district court holds over 
its orders, decrees and judgments for 30 days after their 
entry should be nullified by an appeal to*the supreme 
court. Fairchild v. United Serv. Corp,, 1948-NMSC-048, 52 
N.M. 289,197 P.2d 875. 

Review time never from original judgment where 
amendment mere restatement. — When an amend- 
ment of the judgment does no more than restate what had 
been decided by the original judgment, so that there is no 
material change of substance, the time for review starts to 
run from the date of the original judgment. Rice v. Gonza- 
les, 1968-NMSC-125, 79 N.M. 377, 444 P.2d 288. 

Or subsequent judgment inharmonious, — Where 
a final judgment. no longer,remains under the control of 
the court for the purpose of considering or correcting al- 
leged errors urged against it, a subsequent. inharmoni- 
ous judgment mustibe regarded as inadvertent and not a 
modification of the earlier judgment. Shortle v. McCloskey, 
1985-NMSC-043, 39 N.M. 273, 46 P.2d 50. 

Court may act on own motion. — The district court is 
authorized to change, modify, correct. or vacate a judgment 
on its own motion. Nichols v. Nichols, 1982-NMSC-071, 98 
N.M, 322, 648 P.2d 780. 

Court may set aside on own motion without no- 
tice. — District court is authorized to set aside its judg- 
ment.on its own motion, without notice to either party. 
Arias v, Springer, 1938-NMSC-025, 42 N.M. 350,.78 P.2d 
153) oe 

Court without authority where motion untimely. 
— Where motion to vacate judgment of dismissal was filed 
more than 17 months after the cause was dismissed, the 
court: was without authority to render further judgment 
in the case. Chavez v. Ade, 1984-NMSC-054, 38 N.M. 389, 
34 P.2d 670. 

Motion for new trial terminates running of appeal 
time. —.To terminate. the running of the time for appeal, 
the timely motion pursuant to this section must be one 
seeking a new trial. Rice v, Gonzales, 1968-NMSC-125, 79 
N.M. 377, 444 P.2d 288. . , 

Defendant's negligent failure to appear held not 
to defeat discretion to vacate, — The granting of a mo- 
tion to vacate.a default judgment under the provisions of 
this section is a matter within the discretion of the trial 
court, and that discretion is not defeated by the fact. that 
defendant's failure to appear was negligent. Laffoon. v. 
Galles Motor Co.,.1969-NMCA-006, 80 N.M. 1,.450.P.2d 
439; Gilbert v. N.M. Constr; Co., 19830-NMSC-120, 35 N.M. 
262, 295 P. 291. 

Granting of a motion to vacate a default.judgment and 
permit the interposition of a defense is.a matter within 
the discretion of the trial court, even though defendant's 
failure to appear was negligent. Ambrose. v. Republic 
Mortg. Co., 1934-NMSC-051, 38 N.M. 370, 34 P.2d 294... 

A defendant's negligent failure to appear does not nec- 
essarily bar his right to have default set aside upon appli- 
cation filed within 30 days following its entry; and where 
court declined to set default aside and made no findings, 
this court will remand for hearing and evidence on the 
facts. Dyne v. McCullough, 19382-NMSC-019, 36 N.M. 122, 
9 P.2d 385. 

Discretion of court extremely broad. — The discre- 
tion vested in the trial courts in the exercise of control over 
their judgments under this section is extremely broad. 
The granting of a motion to vacate a judgment, although 
there may have been negligence in failing to appear and 
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answer, does not necessarily constitute an abuse.of this 
discretion. Laffoon v. Galles Motor Co., 1969-NMCA-006, 
80 N.M. 1, 450 P.2d 439. 

When dismissal sustained but vacate motion filed 
before judgment. — Where motion to dismiss was sus- 
tained, but, before entry of judgment of dismissal, plaintiff 
filed motion to vacate the order of dismissal, and to reopen 
the case, the entry of the judgment of dismissal, pending 
the motion, to vacate, was not irregular, and court was 
without jurisdiction to vacate the judgment of dismissal 
several months after its entry, because the motion to va- 
cate was ineffective either because filed against a nonex- 
isting judgment, or because overruled by operation of law 
as not ruled upon within 30 days after it was filed. Garcia 
v. Anderson, 1987-NMSC-054, 41 N.M. 517,71 P.2d 686, 

Setting aside decree held not to set aside findings 
of fact. — District court's setting aside of its decree did 
not operate to set aside the findings of facts upon which 
it was based, and on appeal from subsequently entered 
decree, those facts were the facts upon which the case 
should be determined. Arias v. Springer, 1938-NMSC-025, 
42 N.M. 350, 78 P.2d 153. 

_ Setting aside decree held as though no decree 
had been entered. — When district court set aside its 
decree, the status of the case was as though no decree had 
been entered, but evidence theretofore taken was not set 
aside or canceled by reason of the cancellation of the de- 
cree, Arias v. Springer, 1938-NMSC-025, 42 N.M. 350, 78 
P.2d 153. 

No new vacate motion upon overruling set aside 
motion, without appeal. — In moving to set aside a 
judgment on a cognovit note, the mover must urge all 
grounds tending to show bias in judgment, since the law 
does not look favorably on trying issues piecemeal. On 
overruling of the motion, without appeal, the mover can- 
not again file another motion to vacate. Hot Springs Nat'l 
Bank v. Kenney, 1935-NMSC-066, 39 N.M. 428, 48 P.2d 
1029, 

Motion to dismiss not abandoned by taking ap- 
peal. — Defendant did not abandon its motion to dismiss 
one of the plaintiffs as a party on the basis that he had 
no financial interest in the litigation and was not a real 
party in interest by taking an appeal before the trial court 
ruled on the motion, since defendant raised the issue in 
its requested findings and conclusions; the issue never 
having been decided by the trial court, the cause was 
remanded for such a ruling, Jesko v. Stauffer Chem. Co., 
1976-NMCA-117, 89 N.M. 786, 558 P.2d 55. 

Where two judgments former treated as vacated, 
— In eminent domain proceedings, where two judg- 
ments are entered, and the latter is made in lieu of the 
former, then the court will treat the former judgment 
as vacated. State ex rel. State Hwy. Comm'n v. Marquez, 
1960-NMSC-099, 67 N.M. 353, 355 P.2d 287. 

Court could correct error in foreclosure judg- 
ment months later. — Where judgment of foreclosure, 
through error or mistake, ordered only a part of the prop- 
erty described in the mortgage to be sold to satisfy the 
judgment, trial court had jurisdiction, five months after 
entry of the judgment, to correct and amend it to speak 
the truth, and erred in denying bill of review. De Baca v. 
Sais, 1940-NMSC-006, 44 N.M. 105, 99 P.2d 106. 

Foreclosure actions, — In a foreclosure action, that 
part, of the decree that directs the manner and terms of 
the sale of the mortgaged property does not become a fi- 
nal judgment until the judicial confirmation of the sale, 
whereupon it becomes final. Plaza Nat'l Bank v, Valdez, 
1987-NMSC-105, 106 N.M. 464, 745 P.2d 372. 

When intervention denied money judgment may 
be entered. — In suit upon promissory note, where inter- 
vention was denied on writ of error, there was no obstacle 
to the entry of the money judgment; and the time within 
which the court could entertain any motion directed to 
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the modification of the judgment having elapsed, there 
is no longer jurisdiction over it. Clark v. Rosenwald, 
1925-NMSC-062, 31 N.M. 443, 247 P. 306. 

Denial of motion not suspend operation of judg: 
ment. — This section and the proceedings thereunder re- 
specting motions "directed against the judgment" which 
result in denial of the motion do not have the effect of 
suspending the operation of the judgment after the date 
of its entry, so far as the running of the six months from 
entry of final judgment limited for appeal or writ of error 
is concerned. King v. McElroy, 1933-NMSC-035, 37 N.M. 
238, 21 P.2d 80, 

Modification of division of property in divorce 
decree. — Apart from the exceptions to the general rule 
contained in 40-4-7 NMSA 1978 and Rule 60(b), N.M.R. 
Civ: P. (now Rule 1-060B), once the time has lapsed within 
which an appeal may be taken from a divorce decree, a 
court cannot change the original division of the property 
as an exercise of its continuing jurisdiction, Higginbo- 
tham v. Higginbotham, 92 N.M. 412, 589 P.2d 196 (1979). 


IV. THIRTY-DAY LIMITATION. 


The automatic denial provision of Section 39-1-1 
NMSA 1978 does not apply in civil cases, Rosales v. 
N.M. Taxation & Revenue Dep't, MVD, 2012-NMCA-098, 
287 P.3d 353, cert. denied, 2012-NMCERT-008, 

The automatic denial provision did not apply. — 
Where defendant filed a motion for reconsideration of the 
district court's order reinstating plaintiff's driving privi- 
leges and the district court failed to rule on the motion 
within thirty days, the motion was not deemed denied 
solely by the passage of time and the district court did not 
lose jurisdiction to consider the motion thirty days after 
the motion was filed. Rosales v. N.M. Taxation & Revenue 
Dep't, MVD, 2012-NMCA-098, 287 P.3d 358, cert. denied, 
2012-NMCERT-008, 

Workers' compensation appeals. — The Workers' 
Compensation Act, Sections 52-5-1 et seq. NMSA 1978 in- 
corporates Section 39-1-1 NMSA 1978. Bianco v. Horror 
One Prods., 2009-NMSC-006, 145 N.M. 551, 202 P.3d 810. 

Motion to modify an order to permit an interlocu- 
tory appeal was a motion to reconsider. — Where 
the defendant filed a motion to modify the district court's 
order, which denied the defendant's motion to extend the 
redemption period in a foreclosure action, to include lan- 
guage permitting an interlocutory appeal more than ten 
days, but less than thirty days, after the entry of the order, 
the motion asked the district court to reconsider its order 
and determine if an appeal was necessary and the motion 
should be deemed to be a motion for reconsideration, not 
a motion to alter or amend a judgment under Rule 1-059 
NMRA. Chapel v. Nevitt, 2009-NMCA-017, 145 N.M. 674, 
203 P.3d 889. 

The thirty-day time limit is not triggered by the 
filing of a motion after a notice of appeal has been 
filed, State v. McClaugherty, 2008-NMSC-044, 144 N.M. 
483, 188 P.3d 1234, aff'g 2007-NMCA-041, 141 N.M. 468, 
157 P.3d 33. 

Thirty days to file and to rule. — The aggrieved 
party has 30 days to prepare and file a motion "directed 
against such judgment," after entry thereof, which time 
may be employed in preparation of such motion and for its 
presentation to the court; and, after the filing of the mo- 
tion, the court has 30 days to rule thereon. King v. McEI- 
roy, 1988-NMSC-0385, 37 N.M. 238, 21 P2d 80 (see now 
Rule 1-054.1 NMRA). 

Time to file and rule. — Where motion to amend judg- 
ment was filed within 30 days after judgment was ren- 
dered, and the motion was sustained within 30 days after 
it was filed, the court acted within its authority and had 
full control over the judgment and authority to amend it, 
Pugh v. Phelps, 1932-NMSC-084, 37 N.M. 126, 19 P.2d 315. 
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Not applicable to collateral matters. — The neces- 
sity for further proceedings to carry the judgment into 
effect or otherwise to dispose of a matter that does not 
entail alteration or revision of decisions embodied in the 
judgment ‘does not prevent finality of the judgment and 
the court does not lose jurisdiction, after 30 days have 
passed or an appeal has been taken, to dispose of such 
matters.. Determining the amount of an attorney's fee 
award is one such‘matter. Kelly Inn No. 102, Inc. v. Kap- 
nison, 1992-NMSC-005, 113 N.M. 231, 824 P.2d 1033 (see 
now Rule 1-054.1 NMRA). 

Effect of motions authorized by other ‘statutes. 
— The time limits set by this section for a district court 
ruling do not apply to a motion authorized pursuant to 
another provision of law, at least when the other provision 
ordinarily permits more time within which to file the mo- 
tion than does this section. Archuleta v. New Mexico State 
Police, 1989-NMCA-012, 108 N.M. 548, 775 P.2d 745, cert. 
denied, 108 N.M. 384, 772 P.2d 1307. 

The time limit for a court's ruling under this section 
does not apply to a motion that another statute authorizes 
to be brought within a period of time longer than 30 days. 
Crown Life Ins, Co. v. Candlewood, Lid., 1991-NMSC-090, 
112 N.M. 633, 818 P.2d 411, | 

Applicability to Rule 1-059 NMRA motion. — A 
motion brought under Paragraph D of Rule 1-059 NMRA 
was subject to the provisions of this section that a court's 
failure to rule on a motion within 30 days of its filing is 
deemed a denial thereof. Beneficial Fin. Corp. v. Morris, 
1995-NMCA-076, 120 N.M. 228, 900 P.2d 977, overruled 
by Albuquerque Redi-Mix, Inc. v. Scottsdale Ins. Co., 
2007-NMSC-051, 142 N.M. 527, 168 P.3d 99 (see now Rule 
1-054.1 NMRA). 

Timeliness of motion authorized by this section 
and Rule 1-060 NMRA. — When, after paying a judg- 
ment to avoid a foreclosure sale, a party decided he had 
paid ‘more than the judgment required and sought relief 
by a motion filed in the same proceeding, if the motion 
was of a type authorized by both this section and Rule 1- 
060 NMRA, the court could consider the motion if it was 
timely filed under the rule, even if it was not timely under 
this section. Century Bank v. val pata 1995- NS Ses 
120 N.M. 684, 905 P.2d 722. 

Time of motion for mistake, itiaavertencé or 
neglect governed by Rule 1-060B. — Provision in 
this section that failure by the court to rule on a mo- 
tion within 30 days shall be deemed a denial thereof, 
had no application as to the timeliness of an appeal from 
an order denying motion to set aside default’ judgment 
on grounds of mistake, inadvertence or excusable ne- 
glect. Such appeal is governed by Rule 60(b) N.M.R. Civ. 
P. (now see Rule 1-060B), which provides that motions 
thereunder may be made within a reasonable time, with 
a one-year limitation as to some of the grounds therein 
specified. Wooley v, Wicker, 1965-NMSC- 065, 75. N. og 
241, 403 P.2d 685. 

Petition for certificate of redemption. — The 30- 
day time limit set by this section for the court's ruling 
on a motion does not apply to a petition for a certificate 
of redemption. Crown Life Ins. Co. v. Candlewood, Ltd., 
1991-NMSC-090, 112 N.M. 633, 818 P2d 411. © 

Failure to rule deemed denial. — This section pro- 
vides that if the court fails to rule on a motion directed 
against a judgment of the court within 30 days after 
the filing of the motion, such failure to rule shall be 
deemed a denial thereof. Nat'l Am. Life Ins.'Co. v. Bax- 
ter, 1963-NMSC-165, 73 N.M. 94, 385 P.2d 956, overruled 
on other grounds, Kelly Inn No. 102, Inc. v. Kapnison, 
1992-NMSC-005, 113 N.M. 231, 824 P.2d 1083; King v. 
McElroy, 1933-NMSC-035, 37 N.M. 238, 21 P.2d 80. 

Under this section, failure to rule on a motion is deemed 
a denial of the motion. Wagner Land & Inv, Co. v. Halder 
man, 1972-NMSC-019, 83 N.M. 628, 495 P.2d 1075, 
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Where judgment, announced on September 4, 1931, 
was entered on September 25, 1931, and motion directed 
against the judgment was filed September 10, 1931, even if 
the judgment became effective only upon its entry, the mo- 
tion was, on October 26, 1931, through failure of the court 
to rule thereon prior thereto, in legal effect. denied, and 
should thereafter have been so treated by the court, and 
all parties to the suit. King v. McElroy, LO SSeN MAGE 035, 
37 N.M. 238, 21:P.2d 80. 

Failure to rule cannot avoid review. — Since the 
trial court's ruling on the motion prior to the ‘expiration 
of the 30-day period would be reviewable, the court will 
hold that its failure to rule cannot avoid review, and will 
consider a motion for new trial timely filed as having been 
denied by the court if denied by operation of law. Mont- 
gomery Ward v. Larragoite, 1970-NMSC-057, 81 N.M. 383, 
467 P.2d 399. 

Setting of hearing date not ruling. — District court's 
setting of a date for hearing on motion for rehearing was 
not a ruling on the motion and the district court lost ju- 
risdiction to deal further with the motion for rehearingfas 
it had been denied by operation of law. Nat'l Am. Life Ins, 
Co, v. Baxter, 1963-NMSC-165, 73 N.M. 94, 385 P.2d 956, 
overruled on other grounds by Kelly Inn No. 102, Ine. v. 
Kapnison, 1992-NMSC-005, 113 N.M, 231, 824 P.2d 1033. 

Thirty-day period of jurisdiction does not. start 
anew upon order of remittitur. — Order of remittitur 
filed within 30 days of the judgment on the verdict does 
not become a new final judgment so as to give the trial 
judge a new 30-day period of jurisdiction over the judg- 
ment. Salinas v, John Deere Co., Inc., 1984-NMCA-121, 
103 N.M. 336, 707 P.2d 27, cert. quashed, 103 N.M. 287, 
705 P.2d 1138 (1985). 
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Remittitur was not appropriate where the jury’s » 


award was not so excessive as to shock the con- 
science. Where plaintiff sued defendant Northern 
New Mexico College (NNMC) pursuant to the New Mexico 
Whistleblower Protection Act (WPA), NMSA 1978, §§ 10- 
16C-1 to -6, and where plaintiff offered evidence at trial 
that NNMC removed her from her position ‘as director 
of NNMC’s campus in El Rito, New Mexico, transferred 
her to another position, and then terminated her employ- 
ment in retaliation for her communications to NNMC’s 
administrators about NNMC’s failure to approve expen- 
ditures necessary for the successful implementation of a 
plan to revitalize the El Rito campus, and where the jury 
concluded that NNMC violated the WPA and found by 
special verdict form that plaintiff had communicated to 
defendant about the occurrence of an improper act, that 
there was a reasonable basis in fact for the improper 
act, and that defendant retaliated against plaintiff be- 
cause of a communication about that improper act, and 
where the jury awarded plaintiff $239,000 in backpay and 
$180,000 to compensate her for emotional distress, and 
where the trial judge reduced the jury’s backpay award 
to $85,000 and its emotional distress award to $90,000, 
the trial court erred in remitting the jury’s award; because 
it is presumed that the jury followed the instruction to 
fix an amount that reasonably ‘and fairly compensated 
plaintiff, and the jury's awards were not so grossly out of 
proportion to the harms plaintiff suffered as to shock the 
conscience, Velasquez v. Regents of Northern N.M. Coll., 
2021-NMCA-007, cert: denied, 

Judgments under court control for 30 days. — 
Judgments of the district court remain under control of 
that court for a period of 30 days under the provisions of 
this section. Marquez v. Wylie, 1967-NMSC- 245, 78 N.M. 
544, 434 P.2d 69. 

The district court retains control of its judgments and 
decrees for a period of 30 days after the entry thereof, and 
for such further time as may be necessary to enable the 
court to pass upon and dispose of any motion directed 
against such judgment and this statute requires the court 
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to rule upon such motions within 30 days after filing. Wag- 
ner Land & Inv. Co. v. Halderman, 1972-NMSC-019, 83 
N.M. 628, 495 P.2d 1075 (see now Rule 1-054.1 NMRA). 

Court can vacate judgment even if not under Rule 
60(b). — This court need not enter a discussion whether 
the trial court correctly vacated the judgment under Rule 
60(b), N,M.R. Civ. P., although it had the discretion un- 
der that rule to do so as to a judgment entered under the 
circumstances. But whether it did or not, it certainly had 
such power under this section giving district courts juris- 
diction over judgments and decrees for 30 days after en- 
try thereof. Wakely v. Tyler, 1967-NMSC-145, 78 N.M: 168, 
429 P.2d 366. 

Permissible for court to vacate appeal order if 
within time. — Within the time in which the trial court 
retains control over its judgments, orders and decrees it 
is permissible for the trial court which granted an order 
allowing appeal to vacate the same by a subsequent order. 
Fairchild v. United Serv. Corp., 1948-NMSC-048, 52 N.M. 
289, 197 P.2d 875. 

Even if to vacate its judgment. — A trial court could 
within the 30 days for allowing appeals, in order to permit 
it to vacate its judgment, vacate the order which it had 
granted permitting an appeal. Fairchild v. United Serv, 
Corp., 1948-NMSC-048, 52 N.M. 289, 197 P.2d 875. 

Court not precluded from ruling after 30 days 
where statute inapplicable. — Court was not pre- 
cluded from ruling on a motion.to vacate a default judg- 
ment after 30 days had passed since filing of the motion 
because statute stipulating that court's failure to rule 
within 30 days constituted a denial was held to be inap- 
plicable. McLachlan v. Hill, 1967-NMSC-041, 77 N.M. 473, 
423 P.2d 992. 

Motion to amend complaint. — Trial court lacked ju- 
risdiction to grant a motion to amend the complaint more 
than thirty days after an order of summary judgment was 
entered. Corbin v. State Farm Ins. Co., 1990-NMSC-014, 
109 N.M. 589, 788 P.2d 345. 

Court's order after 30 days void. — Trial court's 
order made after more than 30 days after motion for re- 
hearing was filed was void as court was without jurisdic- 
tion to enter order. National Am. Life Ins. Co. v. Baxter, 
1963-NMSC-165, 73 N.M. 94, 385 P.2d 956, overruled 
on other grounds by Kelly Inn No. 102, Inc. v. Kapnison, 
1992-NMSC-005, 118 .N.M. 231, 824 P.2d 1033 (see now 
Rule 1-054.1 NMRA). 

Proceedings for reversal commenced within 30 
days. — If the judgment is: not void or irregular and is 
rendered after due hearing, and there is no fraud in the 
cause resulting therein, or is not a default judgment, a pro- 
ceeding in a district court: seeking a reversal of the decree 
must be commenced within 30 days after the entry of the 
judgment or decree. Caudill v. Caudill, 1935-NMSC-040, 
39 N.M. 248, 44 P.2d 724. 

When court makes no findings of fact. — Cases in 
which the court has made no findings of fact would come 
under this section, which limits the time for modification 
of judgment to not more than 30 days after the date of 
its entry, that being the time during which the court re- 
tains jurisdiction. Gilmore v. Baldwin, 1955-NMSC-003, 
59.N.M. 51, 278 P.2d 790 (see now Rule 1-054.1 NMRA). 

Appeal taken on motion deemed denied not 
timely. — Where motion to set aside the judgment was 
not ruled upon within 30 days thereafter, it was deemed 
denied by operation of law. Therefore, appeal taken more 
than five months later was not timely under former ver- 
sion of Rule 3, N.M.R. App. P. (Civ.) N.M. Sav. & Loan 
Ass'n v. Blueher Lumber Co., 1969-NMSC-059, 80 N.M. 
254, 454 P.2d 268 (see now Rule 1-054.1 NMRA). 

Must show abuse of discretion when appealing 
after 30 days. — On appeal from refusal to vacate a 
judgment more than 30 days after its entry, movant must 
show something more than the motion; there must be 
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evidence and a showing of abuse of discretion. Board of 


Cnty, Comm'rs v. Wasson, 1933-NMSC-076, 37 N.M. 503, 
24 P.2d 1098, followed in Board of Cnty. Comm'rs v. Gard- 
ner, 1983-NMSC-077, 37 N.M. 514, 24 P.2d 1104, 


JUDGMENTS, COSTS, APPEALS 


Section 31-18-19 NMSA: 1978 controls over this section: ~ 


- As the provisions of the habitual offender: statute are 
mandatory, the-specific provision for filing charges "at any 
time" in Section 31-18-6 NMSA 1978 (now Section 31-18- 
19 NMSA'1978) controls over the general provision of this 
section which gives a trial court jurisdiction over its final 
judgment in a nonjury trial for 30 days after entry of final 
judgment. State v. Padilla; 1978-NMCA-060;' 92).N.M. 19, 
582 P.2d 396, cert. denied, 92 N.M. 180, 585 P.2d 324. 

Jurisdiction over:second supplemental judgment. 
— Although appellate court lost jurisdiction over the first 
supplemental judgment under this: section, it neverthe- 
less still had jurisdiction over second supplemental judg- 
ment under Rule 1-060(B), NMRA. English v, English, 
1994-NMCA-090, 118 N.M. 170,879 P.2d 802, cert. denied, 
118 N.M. 256, 880 P.2d 867. 

Law reviews. — For article; "The,'New Rules':in New 
Mexico," see 1 Nat. Resources J. 96,.(1961). 


39-1-2 


For article, "Attachment in New Mexico - Part II," see 2 
Nat: ‘Resources J. 75 (1962). 

. For article, "Separation of Powers and thy Judicial Rule- 
Malcirig. Power ‘in New Mexico: The Need for Prudential 
Restraints," see 15 N.M.L, Rev. 407 (1985)... 

. Am. Jur. 2d, A.L.R. and C.J.S. references, — 20 Am. 
Jur, 2d Courts $ 21 et seq.; 46 Am, Jur, 2d Judgments § 71 
et seq.” 

ecitie upon which entry of final decree of dive 
may be'contested after entry of interlocutory tty 109 
A.L.R. 1005y174A.L.R. 519, . 

Form.of judgment against garnishee. respecting obliga- 
tion payable in installments, 7 A.L.R.2d 680. 

Judgment as res judicata pending appeal or motion for 
new trial or during time allowed therefor, 9 A.L.R.2d 984, 

Entry of final judgment after disagreement of jury, 31 
A,L.R.2d 885, 

Modern status of state court rules governing entry of 
judgment:.on-multiple claims, 80:A.L.R.4th 707. 

Filing of notice of appeal as affecting jurisdiction of 
state trial court to consider motion:to vacate judgment, 5 
A.L.R.5th 422. 

49 C.J.S. Judgments 8g 100, 228. 


39-1-2. [Judgment rendered subsequent res hearing; Hitice to 


attorneys.] 


Upon any hearing before the judge of a court, wherein the rd pesnite of the court upon such hear- 
ing shall not be rendered at the time of such hearing, but shall be taken under advisement by the 
judge, no judgment or order relative to the matters pertaining to such hearing shall be entered un- 
til notice of the same‘shall have been given to the attorneys for the respective parties in the action. 


History: Laws 1897, ch. 73, § 136; C.L.i 1897, 
§ 2685(186); Code 1915, § 4229; C.S. 1929, § 105-845; 
1941 Comp.,, § 19-902; 1953 Comp.,, § 21-9-2, 

Cross references. — For entry.of judgment, see Rule 
1-058 NMRA. 


ANNOTATIONS 


Failure to notice not error if no motion to vacate 
is made. — Ina divorce proceeding, where the court en- 
tered an order determining the wife's specific share of 
community assets; no notice was given to the husband of 
the any presentment of the order; no presentment hearing 
was held; and the husband failed to file:a motion to vacate 
the order when he learned of its entry; the order was not 
void for want of notice of entry or a presentment hearing, 
Muse v, Muse, 2009-NMCA-003,.145.N.M: 451, 200: P.3d 
104, 

Applicability to workmen's:compensation. — The 
provisions of this section are:applicable to actions for re- 
covery of compensation under the: Workmen's Compensa- 
tion Act. Moore v. Phillips PetroleumCo. ,.1932-NMSC-025, 
36 N.M. 158, 9 P.2d 692. 

Duty of court to notify counsel. — It was the:duty 
of the court, having had the cause under advisement, to 
notify counsel of its proposed judgment and give them 
an opportunity to present findings and conclusions, 
Barelas Community Ditch. Corp. v. City of Albuquerque, 
1957-NMSC-044, 63 N.M; 25, 312 P.2d 549,: 

Order modifying child custody and awarding support, 
submitted ex. parte by wife's counsel, contrary to prior 
arrangement, required notice to be served on husband's 
counsel before judgment was entered. Skelton v, Gray, 
1984-NMSC-051, 101 N.M. 158, 679 P.2d 826. 

Notice to opposing counsel. — Judgments and or- 
ders must indicate by counsels' signatures that ‘all par- 
ties affected-have seen them before they are presented for 
the judge's signature, and the judge shall be satisfied by 
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proof of service that notice of presentation has been given 
to the attorneys for all parties, Whoever files.an order or 
judgment shall forthwith provide all other. parties with 
a copy showing the date of filing. Montano v. Encinias, 
1985-NMSC-107, 103 N.M. 515, 709 P.2d 1024. 

Court, has inherent power to direct manner of 
service, R,V, Smith Supply Co. v. Black, 19839-NMSC-016, 
43 N.M. 177, 88 P.2d 269. 

Remedy for judgment without notice is ; motion to 
vacate, — Where, after taking under advisement, district 
court. makes findings and enters judgment without notice 
to losing party, the remedy is by motion to vacate judg- 
ment, Moore v, Brannin, 1929-NMSC-003, 33 N.M. 624, 
274 P. 50, 

Counsel not consent to judgment though ees re 
proposal,.— Where defense counsel,endorsed proposed 
judgment by signing his name below the word "submitted," 
and failed to, submit requested findings and conclusion, he 
did not waive the right of appeal nor consent to entry of the 
judgment. Barelas Community Ditch Corp. v. City of Albu- 
querque, 1957-NMSC-044, 63 .N.M. 25, 312 P.2d 549. 

Failure of notice not error if no vacate motion 
made. — Failure to give notice of the entry of judgment 
is not available as error if no motion to vacate has been 
made, particularly if appellant has obtained consideration 
nune pro tunc of his objections and their incorporation in 
the record. McKinley County Abstract & Inv. Co, v. Shaw, 
1925-NMSC-031, 30 N.M, 517, 239 P. 865. 

Lack of notice not error where jurisdiction lost. 


-— The taking of an appeal within the time provided was 


jurisdictional and trial court's denial of appellant's motion 
to correct docket entries to show timely filing of notice of 
appeal on the basis that it had lost jurisdiction over the 
cause due to passage of 30 days from time of entry of judg- 
ment was not error, even where appellant was not notified 
of date of entry of judgment. Lopez v. Allied Concord Fin, 
Corp., 1971-NMSC-016, 82, N.M. 338, 481 P.2d 700. 
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When notice not required. — Where at the time the a judgment after issuance of commitment to the peniten- 
verdict is rendered the court announced that the motion tiary. 1959-60 Op. Att'y Gen. No. 59-122. 
for new trial would be considered filed and overruled, Law reviews. — For annual survey of civil procedure 
and judgment entered, no notice is required to be given in New Mexico, see 18 N.M.L, Rev. 287 (1988). 
to counsel of the entering of judgment. Fullen.v. Fullen, Am. Jur. 2d, A.L.R. and C.J.S, references. — Fil- 
1915-NMSC-091, 21 N.M. 212, 153 P. 294; Sandell v. Nor- ing of notice of appeal as affecting jurisdiction of state 
ment, 1914-NMSC-087, 19 N.M. 549, 145 P. 259. trial court to consider motion to vacate judgment, 5 
Judgment is not automatic lien on personal prop- A.L.R.5th 422. 
erty. Von Segerlund v. Dysart, 137 F.2d 755 (9th Cir. 1943). Authority of court, upon entering default judgment, to 
Judge without authority to change judgment af- make orders for child custody or support. that were not 
ter penitentiary commitment. — In the absence of an specifically requested in pleadings of prevailing party, 5 
adjudication by the supreme court to the contrary, a dis- A.L.R.5th 863. 


trict judge is without authority to change, alteror amend = > 49 C,J.S. Judgments §$§ 102, 112. 


39-1-3. [Death of party after verdict.] 


If either party to any suit shall die between verdict and judgment, the judgment shall be entered 
as if both parties were living. 


History: Laws 1850-1851, p. 144; C.L. 1865, ch. 27, § 8083; C.S. 1929, § 76-115; 1941 Comp., § 19-903; 1953 
§ 14; C.L. 1884, § 2135-A; C.L. 1897, § 3074; Code 1915, Comp., § 21-9-3. 
39-1-4. [Entry of judgment; execution; motion for new trial.] 


Judgment shall be entered and execution may be issued thereon unless a motion for a new trial 
is made within the time provided by ayy and granted or continued during the term at which the 
case is tried. 


History: Laws 1897, ch. 738, § 1353, C.L. 1897, Motion for new trial as suspension or stay of execution 


§ 2685(135); Code 1915, § 4228; C.S, 1929, § 105-844;, or judgment, 121 A.L.R. 686. 
1941 Comp., § 19-904; 1953 Comp., § 21-9-4. Judgment as res judicata pending motion for a new trial 
Cross references. — For execution and foreclosure, see or during the time allowed therefor, 9 A.L.R.2d 984. 
39-4-1 NMSA 1978 etiseq. What constitutes final judgment within provision or 
For constitutional provision as to judgments against lo- rule limiting application for new trial to specified period 
cal officials; see N.M. Const., art. VIII, § 7. thereafter, 34 A.L.R.2d 1181. 
For new trials, see Rule 1- 059 NMRA. Time for filing motion for new trial based on jury con- 
For stay of proceedings to enforce a judgment, see Rule duct occurring before, but discovered after, verdict, 97 
1-062 NMRA. A.L.R.2d 788. 
Incompetence of counsel as ground for relief from state 
ANNOTATIONS court civil judgment, 64 A.L.R.4th 323. 
Am, Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 49 C8. dudements $8:113, 115, 


Jur. 2d Judgments §§ 131, 150; 58 Am. Jur. 2d New Trial 
8§ 476, 477, 481. 


39-1-5. [Judgments enforced; duty of judge.| 


It shall be the duty of the judge of any court to cause 8 Mdement, sentence or decree of the court 
to be carried into effect, according to law. 


History: Laws 1850-1851, p. 144; C.L. 1865, ch. 27, jointly filed a motion for entry of stipulated permanent 


§ 16; C.L. 1884, § 1882; C.L. 1897, § 2878; Code 1915, injunction and voluntary dismissal with, prejudice, and 
§ 1360; C.S. 1929, § 34-107; 1941 Comp., § 19-905; 1953 where plaintiff filed suit against defendant, the New Mex- 
Comp., § 21-9-5. ico transportation department, seeking enforcement. of 
Cross references. — For supplementary tip the permanent injunction, the permanent injunction was 
proceedings, see Rule 1-069 NMRA. a judgment enforceable by the district court and not sub- 
ject to the arbitration clause contained within the settle- 

ANNOTATIONS ment agreement, because despite being the product of a 


stipulation between the parties, the permanent injunction 

not been superseded. The trial court has a duty’to give provided for continued court oversight, and the terms of 

effect to its judgment. Prudential Ins. Co. of Am. v. Anaya, the permanent injunction comported with the legal ratio- 

1967-NMSC-132, 78 N.M. 101, 428 P.2d 640. nale supporting injunctive relief. Allred v, .N.M, Dep't of 
Permanent injunction enforceable by the district Transp., 2017-NMCA-019, cert. denied, 


court. — In an action for negligence, inverse condemna- _Law reviews. — For article, "Tremors: Justice Sca- 
tion, injunctive relief and damages, where the parties lia and Professor Clinton Re-Shape the Debate over the 


Plaintiff has right to enforce judgment if it has 
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Cross-Boundary Enforcement of Tribal and State Judg- Am, Jur, 2d, A.L.R. and C.J.S. neferannes: — 49 
ments", see 34 N.M.L, Rev. 239 (2004). C. J.S;, dodementis §§. 585, 586. 


39-1-6. Money judgment; ‘docketing: transcript of judgment; 
lien on real estate; supersedeas. 


Any money judgment rendered in the supreme court; court of appeals, district court or metro- 
politan court shall be docketed by the clerk of the court and a transcript or abstract of judgment 
may be issued by the clerk upon request of the parties, The judgment shall be a lien on the real 
estate of the judgment debtor from the date of the filing of the transcript of the judgment in the'of- 
fice of the county clerk of the county in which the real estate is situate. Upon approval and filing of 
a supersedeas bond upon appeal of the cause as provided by law, the lien shall be void. Judgment 
shall be enforced for not more than fourteen years thereof. 


Migtara Laws 1891, ch, 67, § 1; C.L. 1897, § 3069; to create a lien; unless.a provision in the decree estab- 


Code 1915, § 3079; C.S. 1929, § 76-110; 1941 Comp., lishes a sum certain that is due immediately and enforce- 
§ 19-906; Laws 1949, ch, 110, § 1; 1953 Comp., § 21-9-6; able by execution against the debtor's property, no money 
Laws 1955, ch. 69, § 1; 1966, ch. 28, § 32; 1973, ch. 25, judgment exists:to which a judgment lien ‘can attach, and 
§ 1; 1988, ch. 89,§1. there is only a’ promise to pay future installments which 
Cross references. — For confessed judgment liens, see can be secured by a consensual mortgage. Carrillo v. Co- 
39-1-14 NMSA 1978, ors, 1995-NMCA-094, 120 N.M. 283, 901 P.2d 214. 
For foreclosure suit and sale by one holding judgment... Filing of judgment’ transcript becomes lien, — 
lien on real estate, see 39-4-13 to 39-4-16 NMSA 1978. oe Where a transcript of a judgment is filed in the office of 
For money allowance in divorce proceeding being lien the county clerk, it thereupon becomes a lien against all 
on real estate, see'40-4-13 NMSA 1978. real estate owned by the debtor in that county. Scheer v. 
Stolz, 19837-NMSC-070, 41 N.M. 585, 72:P.2d 606. 
ANNOTATIONS Lien exists from filing, not recording, date. — A 
Judgment lien on real estate is right established money judgment does not carry with it a lien against the 
by statute and did not exist at common law. Curtis Mfg. real estate of a judgment debtor, and a lien exists only 


Co. v. Barela, 1966-NMSC-112, 76 N.M. 392, 415 P.2d 361. from the ea of filing the transcript in the office of the 
Requirements for lien set by statute. LAS HO Tien county'clerk,‘and not from the date of recording. Kaseman 

for a money judgment provided does not exist at common v. Mapel, 1921-NMSC-020, 26 N.M. 639, 195 P. 799, 

law, it operates only by reason of statute and does not “Where judgment not docketed no lien created. — 


become applicable until the requirements of the statute Whether a judgment becomes a lien depends upon whether 
have been met. Pugh v. Heating & Plumbing Fin. Corp. ; the required steps of the section are taken, and where the 
1945-NMSC-031, 49 N.M. 234, 161 P.2d 714. judgment is not docketed, but a transcript only is filed in 

Plen ds right while foreclosure as remedy. — The the office of the county clerk, it does not create a lien. Breece 
lien created by this section authorizing recordation of a v; Gregg, 1932-NMSC-038, 36.N.M. 246, 18 P.2d 421. 
transcript of the docket thereof is a right as distinguished Rights of judgment lien creditor fixed when lien 
from a remedy, and if the remedy of foreclosure of the credited. — The rights of a judgment lien creditor are 
judgment lien prayed for in a counterclaim is barred, the fixed by the condition of affairs as they existed when the 
lien has been extinguished. Pugh v. Heating & Plumbing lien was created, and are not affected by a subsequent con- 
Fin. Corp., 1945-NMSC-031, 49 N.M. 234, 161 P.2d 714. veyance which the debtor could not have been coerced by 

Section is directory. Cannon v. First Nat'l Bank, the courts to make, Sylvanus v. Pruett, 1982-NMSC-002, 
1930-NMSC-087, 35 N.M. 193, 291 P, 924. 36 N.M. 112, 9 P.2d 142. 

Construed in pari materia, — Absence from statute Lien not continued after judgment becomes 
of words to the effect that the judgment liens thereby ere; barred. — The lien of a money judgment does. not con- 
ated shall not bind the real estate of the judgment debtor ~ tinue after the judgment on which it is found has become 
for a longer period than the same is enforceable is not fa- barred, though the statute which provides for creation of 
tal to a contention that it should be read in pari materia ‘~ the lien is silent as to any limitation upon such lien. Pugh 
without statute governing limitation on enforcement of v. Heating & Plumbing Fin. Corp., 1945-NMSC-031, 49 
mechanics' liens. Pugh v. Heating & Plumbing Fin. Corp., N.M, 234, 161 P.2d 714, / 
1945-NMSC-031, 49 N.M. 234, 161 P.2d 714, Real estate includes equitable interests. — Both 

Existence of valid judgment is prerequisite to this section and 39-4-13: NMSA 1978 broadly refer to 
existence of lien. — The lien is for the amount of the "real estate” of the judgment debtor and, therefore, are 
judgment, secures it and provides h means for ite Bhfares: broad enough to include equitable interests within their 
ment; moreover, the lien expires with the judgment as a purview. Marks v. City of Tucumcari, 1978-NMSC-045; 93 
judgment lien is founded on the judgment from which it N.M. 4, 595 P.2d 1199, 
arises. W. States Collection Co, v. Shain, 1971-NMSC-102, Interest retained by vendor under executory non 
83 N.M. 203, 490 P:2d 461. tract of sale is personalty and not real estate. Marks v. 

Judgment and judgment lien separate causes of City of Tucumcari, 1979-NMSC-045, 93 N.M. 4, 595 P.2d 
action. — The judgment and the judgment lien on real 1199. 
estate being separate rights, they are separate causes of Debtor's, interest, in property to which lien at- 
action. Curtis Mfg. Co.'v. Barela; 1966- NMSC- 112: 76N. M. taches, when he holds equitable title under a real estate 
392, 415 P.2d 361. contract, is the full value of his estate in the property, not 

Divcnad decree ordering future payments not just the amount of his payments and the value of improve- 
"money judgment’, Lf divorce decree ordering future ments. Bank of Santa Fe v. Garcia, 1985-NMCA-026, 102 
periodic payments is not a "money judgment" sufficient N.M, 588, 698 P.2d 458. 
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Effect of recordation of money judgment. — Once 
the terms of this section have been complied with and the 
money judgment is recorded, a transferee of the debtor 
takes the property with constructive notice of the amount 
of the judgment and the life of the lien, Bank of Santa Fe 
v, Garcia, 1985-NMCA-026, 102 N.M. 588, 698 P.2d 458. 

No standing in quiet title suit based on judgment 
lien, — A party had no standing before the court in 4 suit 
to quiet title, whose right and interest in the premises 
were based upon a judgment taken on a lien, acquired un- 


der this section. Security Inv. & Dev. Co. v. Capital City 


Bank, 1917-NMSC-018, 22 N.M. 469, 164 P. 829. 

No lien attaches on bare legal title as trustee. — 
Where the former owner of a tract of land conveyed the 
property to a vendee before judgment against him had 
been obtained, and the vendee conveyed the property back 


to the vendor without consideration for the sole purpose of | 


meeting forest service requirements relative to the trans- 
fer of grazing permits on the land, and the property was 
then reconveyed to the vendee, the vendor during that 
brief period served as trustee for the vendee and had only 
a bare legal title in the property to which no judgment 
lien under this section could attach. McCord v. Ashbaugh, 
1960-NMSC-045, 67 N.M. 61, 352 P.2d 641 

Judgment lien superior to claim under altered 
deed. — Where a grantee of land had fraudulently substi- 
tuted another name as grantee in two deeds, and grantor 
did not discover the fraud until after his judgment lien 
against the intended grantee had been recorded, his lien 
was superior to that claimed under the altered deed. 
Scheer v, Stolz, 1937-NMSC-070, 41 N.M, 585, 72 P.2d 606. 

Priority of purchaser at, execution over subse- 
quent judgment purchaser. — Where execution is- 
sued, not once, but four times within five years following 
recovery of judgment, the lien of such judgment did not 
become dormant although an order of revivor was pro- 
cured, and purchaser at execution sale seven years after 
rendition of the judgment was entitled to priority over 
one who purchased at a special master's sale under judg- 
ment subsequently recovered and docketed. Otero v, Dietz, 
1934-NMSC-084, 39 N.M. 1, 37 P.2d 1110. 

Priority of mortgage lien. — A release or discharge 
by a mortgagee of his lien, or the surrender of the evi- 
dence thereof to the mortgagor, in consideration for a 
conveyance by the mortgagor of his interests in the mort- 
gaged property, did not operate as an extinguishment 
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39-1-6.2 


of the mortgage lien as against junior or intermediate 
encumbrances, including liens under this section, and 
the mortgage lien retained its priority. Fowler v. Carter, 


- 1967-NMSC-062, 77 N.M. 571, 425 P.2d 737. 


Where other liens matter of record. — The fact 
that mortgagee, by examining the public records, could 
have learned of the existence of the plaintiffs' intervening 


‘judgment lien, before he accepted the conveyance of the 


mortgaged premises from the mortgagors and before he 
released his mortgage, did not work a merger, and did not 
cause mortgagee to lose his prior lien. Fowler v. Carter, 
1967-NMSC-062, 77 N.M. 571, 425 P.2d 737. 

Foreclosure of wife's community property to 
satisfy judgment lien. — A wife's interest in commu- 
nity property may be foreclosed to satisfy a judgment 
lien against the wife resulting from a tort which: oc- 
curred during the marriage while she negligently oper- 
ated a separately owned automobile. McDonald v. Senn, 
1949-NMSC-020, 53 N.M. 198, 204 P.2d 990. 

Wife's interest in community property. — The 
wife's interest in the community is subject to segregation 
in order that it may be subjected to a statutory judgment 
lien. McDonald v, Senn, 1949-NMSC-020, 53 N.M, 198, 
204 P.2d 990. ; 

Wife's interest in community property subject to 
liability for her torts. — The fact that a wife's inter- 
ests in the community should be subject to liability for her 
torts is not precluded by reason of her husband's control 
and management of the community property. McDonald v. 
Senn, 1949-NMSC-020, 53 N.M. 198, 204 P.2d 990. 

Request of plaintiff. — A money judgment must be 
docketed by the clerk without a request from the plaintiff, 
but.the making of a transcript must be at the request of 
the plaintiff. 1919-20 Op. Att'y Gen. No, 20-2511. 

Law reviews. — For article, "Attachment in New Mex- 
ico ~ Part IT," see 2 Nat. Resources J, 75 (1962). 

For article,,"Survey of New Mexico Law, 1979-80; Prop- 
erty," see 11.N.M,L. Rev. 203 (1981), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am, 
Jur, 2d higements § 360 et seq. 

Lien of judgment on excess value of homestead, 41 
A.L.R.4th 292. 

Judgment lien or levy of execution on one joint ten- 
ant's share or interest’ as severing joint tenancy, 51 
A.L.R.4th 906. 

49 C.J.S. Judgments §§ 463’to 465. 


39-1-6.1. Judgment liens; release; penalties. | 


When any judgment giving rise to a subsisting lien pursuant to Section 39-1-6 NMSA 1978 upon 
any real estate in the state has been fully satisfied, it is the duty of the judgment creditor to file a 
release of the lien in the office of the county clerk of the county in which the real estate is situate, 
The cost of filing the release of lien shall be assessed against the judgment debtor and shall be col- 
lected before the release of lien is required to be filed. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S, references. — 46 Am. 
Jur. 2d Judgments §,408. 
49 C.J.S. Judgments § 500. 


History: Laws 1985, ch, 165, § 1. 


39-1-6.2. Judgment debts; discharge. 


A. All judgments and decrees for payment of money rendered in the courts of this state and 
which have become final may be satisfied, if the judgment creditor cannot be found after a dili- 
gent search, by payment of the full amount of such judgment or,decree, with interest thereon to 
date of payment, plus any post-judgment costs incurred by the judgment creditor which can be 
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39-1-7 JUDGMENTS, COSTS, APPEALS 39-1-8 


determined from the court record and the costs of court for receiving” into and paying the money 
out of the registry of the court. 

B. Upon such payment, the clerk, or the judge if there is no clerk, shall issue a receipt therefor 
and shall enter a satisfaction of such judgment in the record, and shall formally notify the judg- 
ment creditor of such judgment or decree, if known; and upon the request therefor, shall pay over 
to the judgment creditor, or to his order, the full amount of the judgment, costs and interest col- 
lected. 

C. Full payment of judgments and decrees pursuant to Subsections A and B of this section 
shall constitute full satisfaction thereof, and any lien created by such judgment or decree shall 
thereupon be satisfied and discharged. 

D. Unclaimed funds in the court registry shall be disposed of pursuant to the Uniform Disposi- 
tion of Unclaimed Property Act, Sections 7-8-1 through 7-8-34 NMSA 1978. 

E. Unclaimed funds in the court registry shall be deposited in an interest-bearing account at 
an institution acceptable to the court. Interest on such funds shall accrue to the benefit of any per- 
son found entitled to claim the funds. 


History: Laws 1985, ch. 150, § 1. ANNOTATIONS 

Compiler's notes. — The Uniform Disposition of Un- 
claimed Property Act, 7-8-1 to 7-8-34 NMSA 1978, referred Am. Jur, 2d, A.L.R. and C.J.S. references. — 47 Am. 
to in Subsection D, was repealed in 1997. Comparable sec- Jur. 2d Judgments § 1019. 


tions are compiled as Chapter 7, Article 8A NMSA 1978. 49 C.J.S, Judgments § 551. 


39-1-7. Transcript; judgment records. | 


Transcripts of judgments shall be recorded in the county clerk's records. Any recording method 
used by a county clerk prior to July 1, 1983 in which transcripts of judgments were officially and 
properly recorded in the county clerk's records are validated and confirmed. 


History: Laws 1891, ch. 67, § 2; C.L. 1897, § 3070; Lien exists from date of filing not date of record- 
Code 1915, § 3080; C.S. 1929, § 76-111; 1941 Comp., ing. — A money judgment does not carry with it a lien 
§ 19-907; 1953 Comp., § 21-9-7; Laws 1966, ch. 28, § 33; against the real estate of a judgment debtor, and a lien ex- 
1983, ch. 89, § 2; 1983, ch. 169, § 1. ists only from the date of filing the transcript in the office of 

the county clerk, and not from the date of recording. Kase- 
ANNOTATIONS man v. Mapel, 1921-NMSC-020, 26 N.M. 639, 195 P, 799. 


Transcripts of judgment secured from district 
court clerk can be submitted to the county clerk for re- 
cording under the provisions of this section and the county 
clerk can record the same by making a photostatic copy of 


Statute requirements for lien to be met. — As the 
lien for a money judgment herein provided does not exist 
at common law it operates only by reason of statute and 
does not become applicable until the requirements of the 


statute have been met. Pugh v. Heating & Plumbing Fin. said transcript, 1955-56 Op. Atty Gen. No, 56-6528, 

Corp., 1945-NMSC-031, 49 N.M. 234, 161 P.2d 714. Law reviews. — For article, "Attachment in New Mex- 
Where judgment not docketed no lien created. ico - Part II," see 2 Nat. Resources J, 75 (1962). 

— Whether a judgment becomes a lien depends upon Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 

whether the required steps of the section are taken, and Jur, 2d Judgments §§ 121, 368. 

where the judgment is not docketed, but a transcript only Mere rendition or formal entry or docketing of judgment 

is filed.in the office of the county clerk, it does not create a as prerequisite to issuance of valid execution thereon, 65 

lien. Breece v, Gregg, 1932-NMSC-038, 36 N.M. 246, . A.L:R.2d 1162. 


49 C.J.S, Judgments §§ 122, 126, 127, 463. 


39-1-8. Transcript of judgment; contents; fee for issuance. 


A. The transcript of judgment issued by the clerks of the supreme court, court of ay dis- 
trict courts and metropolitan courts shall show: 
(1) the names of the parties; 
(2) the number and nature of the case; 
(3) the court in which judgment was rendered; 
(4) the date of judgment, amount of damages, amount of costs, total amount of judgment 
and date of docket; 
~ (5) the attorney for the creditor; | 
(6) issuance and return of executions, if any; and 
‘(7) satisfaction of judgment when paid. 
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History: Laws 1891, ch. 67, § 3; C.L. 1897, § 3071; 
Code 1915, § 3081; C.S. 1929, § 76-113; 1941 Comp., 
§ 19-908; 1953 Comp., § 21-9-8; Laws 1966, ch. 28, § 34; 
1983, ch. 89, § 3. 

Compiler's notes. — The title of Laws 1939, ch. 179, 
provided for the amendment of this section, but the body 
of the act contained no reference to this provision. 

There is no Subsection B in this section as it appears in 
the 1983 act. 

The catchline to this section, as amended in 1983, refers 
to "fee for issuance," but there is no such provision con- 
tained in the section. 


JUDGMENTS 


39-1-11 


ANNOTATIONS 


Statutory requirements as to docket and re- 
cord are directory. Cannon v. First Nat'l Bank, 
19380-NMSC-087, 35 N.M. 193, 291 P. 924. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am, 
Jur. 2d Judgments § 144, 

49 C.J.S. Judgments § 125, 


39-1-9. [Confession of judgments; entry. | 


Judgment by confession, without action, may be entered by the clerk of the district courts in this 
state in term time or in vacation, in the manner hereinafter prescribed. 


History: Laws 1889, ch. 20, § 1; C.L. 1897, § 3077; 
Code 1915, § 3071; C.S. 1929, § 76-102; 1941 Comp., 
§ 19-909; 1953 Comp.,.§ 21-9-9. 

Cross references. — For partner not authorized to 
confess judgment for partnership, see 54-1-9 NMSA 1978. 

For prohibition against confessed judgments in retail 
installment sales, see 56-1-5 NMSA 1978. 


ANNOTATIONS 


Cognovit statute held not to abrogate warrant 
of attorney. — The cognovit statute (39-1-9 to 39-1-15 
NMSA 1978) does not cover the same field as that oc- 
cupied by the common-law practice of taking judgments 
upon warrant of attorney, and does not impliedly or oth- 
erwise abrogate such practice. First Nat'l Bank v. Baker, 
1919-NMSC-009, 25 N.M. 208, 180 P. 291. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur. 2d Judgments § 228 et seq. 

Necessity that warrant of attorney to confess judgment 
state amount, 7 A.L.R. 735. 

Death or incompetency of principal as affecting existing 
power of attorney to confess judgment, 44 A.L.R. 1310. 

Warrant of attorney to confess judgment signed by two or 
more as joint, or several, or joint and several, 89 A.L,R. 403. 


Validity and effect of cognovit or warrant of attorney to 
confess judgment in conditional sale contract, 89 A.L.R. 
1106. 

What law governs validity of warrant or power of attor- 
ney to confess judgment, 19 A.L.R.2d 544. 

Payment by obligor on note or other instrument con- 
taining warrant of attorney to confess judgment as the 
contending time within which power to confess may be 
exercised, 35 A.L.R.2d 1452. 

Validity and enforceability of judgment entered in sister 
state under a warrant of attorney to confess judgment, 39 
A.L.R.2d 1232, 

Necessity, in order to enter judgment by confession on 
instrument containing warrant of attorney, that original 
note or other instrument and original warrant be pro- 
duced or filed, 68 A.L.R.2d 1156. 

Agent's authority to execute warrant of attorney to con- 
fess judgment against principal, 92 A.L.R.2d 952. 

Requirements as to signing, sealing and attestation of 
warrants of attorney to confess judgments, 3 A.L.R.3d 1147. 

Enforceability of warrant of attorney to confess judg- 
ment against assignee, guarantor or other party obli- 
gating himself for performance of primary contract, 5 
A.L.R.3d 426, 

49.C,J.S. Judgments §§ 160, 165. 


39-1-10. [Subject of judgment by confession. | 


Such confession can be only for money due, or to become due, or to secure a person against con- 
tingent liabilities on behalf of the defendant and must be for a specified sum. 


History; Laws 1889, ch. 20, § 2; C.L. 1897, § 3078; 
Code 1915, § 3072; C.S. 1929, § 76-103; 1941 Comp, 
§ 19-910; 19538 Comp., § 21-9-10. 


ANNOTATIONS 


Only pleading verified statement of defendant. 
— This section provides for taking judgment without 
any action pending, which is to be entered by the clerk 


without the knowledge or direction of the judge, and the 
only pleading contemplated is a verified written state- 
ment, signed by defendant, which is filed and entered by 
the clerk. First Nat'l Bank v, Baker, 1919-NMSC-009, 25 
N.M. 208, 180 P. 291. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 46 Am. 
Jur. 2d Judgments § 230. 

49 C.J.S. Judgments §§ 138 to 141. 


39-1-11. [Form of confession of judgment] 


A statement in writing must be made and signed by the defendant and verified by his oath to 


the following effect, and filed with the clerk: 
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89-1-12 


JUDGMENTS, COSTS, APPEALS 


39-1-14 


A. if for money due, or to become due, it must state fully and concisely the facts out of which 
the indebtedness arose, and that the sum confessed therefor is justly due, or to become ies as ip 


case may be; 


B. if for the purpose of securing the piasnbiee against a contingent liability, it must attite fully 
but concisely the facts constituting such liability, and must show that the sum confessed therefor 


does not exceed the same. 


History: Laws 1889, ch. 20, § 3; C.L. 1897, § 3079; 
Code 1915, § 30738; C.S. 1929, § 76-104; 1941 Comp., 
§ 19-911; 1953 Comp., § 21-9-11. 


ANNOTATIONS 


Evidence to overcome recitals of judgment. — 
Where judgment had been entered on cognovit note 
signed by defendant, but ex parte affidavit of county clerk 


setting forth docket entries in the case did not show filing 
of note, such facts were insufficient to overcome the recit- 
als of the judgment on motion to set aside the judgment. 
Hot Springs Nat'l Bank v. Kenney, 1935-NMSC-066, 39 
N.M. 428, 48 P.2d 1029. 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 46.Am. 
Jur. 2d Judgments § 237 et seq. 

49 C.J.S. Judgments §§ 159, 163, 171. 


39-1-12. Record and transcript of judgment by confession; execution. 


- The clerk shall record the confession of judgment in his court record for such county and shall 
issue the transcript of judgment or execution as in other cases or as may be stipulated between the 


parties pursuant to Section 39-1-13 NMSA 1978. 


History: Laws 1889, ch. 20, § 4; C.L. 1897, § 3080; 
Code 1915, § 3074; C.S, 1929, § 76-105; 1941 Comp., 
§ 19-912; 1953 Comp., § 21-9-12; Laws 1983, one 89, § 4. 


ANNOTATIONS 


Confession judgment held not to abrogate war- 
rant of attorney. — This section does not cover the 


same field as that occupied by. the common-law practice 
of taking judgments on warrant of attorney, and does 
not abrogate such practice, First Nat'l. Bank v,,Baker, 
1919-NMSC-009, 25 N.M. 208, 180.P, 291. 

Am. Jur. 2d, ALR, and Cul. S. references. — 47.Am. 
Jur, 2d Judgments § 121 et seq, 

49 C.J.S. Judgments §§ 122,126, 12%. 164, 165, ABS ic 


39-1-13. [Conditions to stay execution of judgment by confession.] 


Any defendant so confessing judgment, may attach such condition or conditions thereto as. to 
stay of execution, not to exceed one year, as the beneficiary may agree to by signing the same. 


History: Laws 1889, ch. 20, § 5; C.L. 1897, § 3081; 
Code 1915, § 3075; C.S. 1929, § 76-106; 1941 Comp., 
§ 19-913; 1953 Comp., § 21-9-13. 


ANNOTATIONS 


‘Am. Jur. 2d, A.L.R. and C.J.S. references. =! 49 
C.J.S. Judgients §§ 186, 146, 531. 


39-1-14. [Effect of confessed judgment; ese edeeied filed in other 


counties; liens. | 


oat 


Such judgment, when so filed, recorded and docketed, shall have all the binding force and effect 
that judgments obtained in the regular manner have by law in said courts, as to being liens upon 
real estate. of such defendant, and otherwise. And the beneficiary, under such judgment, shall have 
the same right to file transcripts thereof in other counties to be a lien upon the real estate of such 
defendant, as any plaintiff has, under the law, in like manner, filing a certified transcript thereof in 
the office of the county clerk of such other. county or counties. 


ri 


by the common-law practice of taking judgments on warrant 
of attorney, and does not abrogate such practice. First Nat'l 
Bank v. Baker, 1919-NMSC-009, 25 N.M. 208, 180 P, 291. 
Am; Jur. 2d, A.L.R. and C.J.S. references. - — 46 Am. 
Jur, 2d Judgments §§ 228 et seq., 360 et seq. 
49 C.J.S, Judgments §§ 168, 463, 471. 


History: Laws 1889, ch: 20, § 6; C.L. 1897, § 3082; 
Code 1915, § 3076; C.S. 1929, § 76-107; 1941 Comp., 
§ 19-914; 1953 Comp., § 21-9-14. 


ANNOTATIONS 


Practice of warrant of attorney not abrogated, — 
This section does not cover the same field as that occupied 
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39-1-15. [Affidavit of good faith.] 


No such confession of judgment shall be filed with the clerks of said district courts, unless the 

defendant or debtor shall attach to and make as a part of the statement required in Section 39-1- 
11 NMSA 1978, an affidavit setting forth that the same is made in good faith to secure such ben- 
eficiary in debt or contingent liability justly due in the sum thus confessed or necessarily entered 
into, and not with the intention of defrauding any of such defendant's creditors. 


History: Laws 1889, ch. 20, § 8; C.L. 1897, § 3084; ANNOTATIONS 


C 191 078; C.S. -109; C Me 
ode ? Bt BO C8 if 28 ide eS) EMP Am. Jur. 2d, A.L.R. and C.J.S. references. — 46 Am. 
§ 19-915; 1953 Comp., § 21-9-15. 
Jur. 2d Judgments §.262. 


49 C.J.S. Judgments § 146. 


39-1-16. [Contracts providing for confession of judgment before cause 
of action accrues prohibited.] 


That it shall be unlawful to execute or procure to be executed as part of or in connection with 
the execution of any negotiable instrument, or other written contract to pay money, and before a 
cause of action thereon shall have accrued, any contract, agreement, provision or stipulation giv- 
ing to any person or persons a power of attorney or authority as attorney for the maker or endorser 
thereof, in his name to appear in any: court of record, and waive the service of process in an action 
to enforce payment of money claimed to be due thereon, or authorizing or purporting to authorize 
an attorney or agent, howsoever designated, to confess judgment on such instrument for a sum of 
money to be ascertained in a manner other than by action of the court upon a hearing after notice 
to the debtor, whether with or without an attorney fee, or authorizing or purporting to authorize 
any such attorney to release errors and the right of appealing from such judgment, or to consent to 
the issue of execution on such judgment. Any and all provisions hereinabove declared to be unlaw- 
ful, contained in any contract, stipulation or power of attorney given or entered into before a cause 
of action on such promise to pay, shall have accrued, shall be void. 


History: Laws 1933, ch. 46, § 1; 1941 Comp., § 19- every other state. Mountain States Fixture Co. v. Daskalos, 
916; 1953 Comp., § 21-9-16. . 1956-NMSC-109, 61 N.M. 491, 303 P.2d 698. 

Cross references. — For prohibition against confessed Cognovit provisions deemed illegal and void. — 
judgment in retail installment sales, see 56-1-5 NMSA 1978. Cognovit provisions executed as part of a negotiable in- 


strument or written contract to pay money, and before a 

cause of action has accrued thereon, are illegal and void. 
Section operates prospectively only and does not ap- Mountain States Fixture Co. v. Daskalos, 1956-NMSC-109, 

ply to a note executed prior to its passage. Hot Springs Nat'l 61N M. 491, 303 P.2d 698. “heer 

Bank v, Kenney, 1935-NMSC-066, 39 N.M. 428,48 P.2d 1029. ach WF ebm tee bes — _ 
Construed in pari materia. — Provisions of this sec- F 

tion and 89-1-18 NMSA 1978 must be construed together notes as set forth in met and «pe eo oe cc 

to arrive at the true intent of the legislature. Ritchey v. v. Tidenberg, 1967-NMSC-126, 78 N.M. 59, 428 P. : 


Gerard, 1944-NMSC-053, 48 N.M. 452, 152 P.2d 394, Only cognovit clause of note void. — A cognovit 
Legislature intended to limit section to voiding the See caper a note aed not shi ain ness eiewss 
rovisions giving power of attorney with authority to con- ment but only the cognovit. provisions thereot fvichey v. 
fess judgment on oe notes for sums of money to be Gerard, 1944-NMSC-053, 48 N.M. 452, 152 P.2d 394, : 
determined in some manner other than court action pur- Only cognovit clause of note void, note otherwise 
suant to a hearing upon proper service of process. Ritchey enfor ceable, — When cognovit provisions are disregarded 
v. Gerard, 1944-NMSC-053, 48 N.M. 452, 152 P.2d 394. _ oe eae olaah Fivasieliclived bi inca i mm 
Legislature intended to prevent judgment with- RAD, WIE TObS ISN OUCoE 
out notice. — The purpose and intent of the legislature, Gerar d, 1944-NMSC-053, 48 N.M, 452, 152 P.2d 394, , 
as expressed in this section, is to prevent judgment from Provision in note gave Colorado court jurisdiction. 
being obtained without notice or service of process by vir- — The procedure authorized under cognovit provisions con- 
tue of a power of attorney executed prior to the accrual of © tained in a promissory note executed in this state and pay- 
the cause of action. GECC v. Tidenberg, 1967-NMSC-126, able in Colorado, in connection with a contract made and to 


ANNOTATIONS 


78 N.M. 59. 428 P2d 33. be performed in Colorado, is sufficient, to give the Colorado 
Divinilitids abbcto. ni tenaivextorfull faith wal court jurisdiction over the defendants in an action upon the 

credit. — Sections 39-1-16 to 39-1-18 NMSA 1978 may promissory note. Mountain States Fixture Co. v. Daskalos, 

not be construed or administered in a manner offensive 6 eeontpae bid a N.M. 491, 303 “% 698. tillegal 

to U.S. Const., art. IV, § 1, providing full faith and credit .. _ Jurisdiction where portions of agreement illegal, — 


shall be given in each state to the judicial proceedings of Contracting parties may agree to be bound by the laws of the 
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39-1-17 


state of the residence of one of them where the contract was 
to be performed, although some portion of their agreement is 
illegal where executed and under the law of the forum where 
suit is brought. Mountain States Fixture Co. v. Daskalos,. 
1956-NMSC-109, 61 N.M. 491, 303 P.2d 698. 


JUDGMENTS, COSTS, APPEALS 


39-1-18. 


Am, Jur. 2d, A.L.R. and C.5.S. references. — 46 Am. 
Jur, 2d Tudementa § 286. 

Constitutionality, construction, application and effect 
of statutes invalidating power of attorney to confess judg- 
ment or contracts giving such power, 40 A.L.R. . 1158. 


49 C.J.S. Judgments § 139. 


39-1-17, [Execution of foreign judgment based upon confession of 
judgment prohibited.] 


No execution, or other process, shall be issued out of any court in this state to aid or enforce the 
collection of any judgment which may be rendered upon any judgment taken in any other state, 
or foreign country, and which judgment was founded or based upon any negotiable instrument, 
or contract,-containing any such agreement, stipulation, or provision, as herein prohibited and 
declared void, in all cases where the court rendering such foreign judgment, obtained or attempted 
to obtain, jurisdiction of such judgment debtor or debtors, in whole or in part, by virtue of any such 
contract, agreement, or stipulation, as in this act [389-1-16, 39-1-17 NMSA 1978] declared void and 


prohibited. No such judgment shall be or. become a lien upon real estate, 


History: tare 1933, ch. 46, § 23.1941 Comp., §,19- 
917; 1953 Comp., § 21-9-17. 

Temporary provisions. — Laws 1933, ch. 46, § 3, pro- 
vides that nothing contained inthe act is to be so con- 
strued as to affect pending litigation. 


ANNOTATIONS 


Execution to aid foreign cognovit judgment pro- 
hibited.’ — Execution or other process to aid or enforce 
a foreign judgment obtained under cognovit provisions is 
prohibited and no such judgment shall be or become a lien 
upon real estate. Mountain States Fixture Co, v. Daskalos, 
1956-NMSC-109, 61 N.M. 491, 303 P.2d 698. 

Provisions not to be offensive to full faith and 
credit. — Sections 39-1-16 to 39-1-18 NMSA 1978 may 
not be construed or administered in a manner offensive 
to U.S. Const., art. IV, § 1; providing full faith and credit 
shall be given in each state to the judicial proceedings of 
every other state. Mountain States Fixture Co. v. Daskalos, 
1956-NMSC-109, 61 N.M, 491; 303 P.2d 698. 

Procedure: authorized in note gave | Colorado 
court jurisdiction. — The procedure authorized under 
cognovit provisions contained in a promissory note exe- 
cuted in this state and payable in' Colorado; in connection 
with a contract. made and’ to be performed in Colorado; is 
sufficient to give the Colorado court jurisdiction over the 
defendants in an action upon the promissory note. Moun- 
tain States Fixture Co. v. Daskalos, 1956-NMSC-109, 61 
N.M, 491, 803 P.2d 698: 

Even though portion of contract illegal. — Con- 
tracting parties may agree to be bound by the laws of the 


state of the residence of one of them where the contract 
was to be performed, although some portion of their agree- 
ment is illegal where executed and under the law of the 
forum where suit is brought: Mountain States Fixture it 
v. Daskalos, 1956-NMSC-109, 61 N.M. 491, 303 P.2d 698. 

Am. Jur. 2d, A.L.R. and C. JS. references. —47 Am. 
Jur. 2d Judgments § 954, 

Judgment entered in sisterstate under warrant of at- 
torney to confess judgment, 40 A.L.R. 441, 39 A.L.R.2d 
1232. 

Necessity in action on judgment of sister state con- 
fessed under warrant of attorney, of alleging and proving 
the law of the latter state permitting such judgment, 155 
A.L.R. 921. , , 

Necessity that the transcript of a judgment of another 
state upon a cognovit under warrant of attorney shall 
include the cognovit and the note containing the alleged 
warrant of attorney, 162 A.L.R. 685. 

What law governs validity of warrant. or power of attor- 
ney to confess judgment, 19. A.L.R.2d 544. 

Validity and enforceability of judgment entered in sister 
state under a warrant of attorney to confess judgment, 39 
A.L.R.2d 1232. 

Judgment of court of foreign country as entitled to 
enforcement or extraterritorial effect in state court, 13 
A.L.R.4th 1109. 

Validity, construction, and application of Uniform En- 
forcement of Foreign Judgments Act, 31 A.L.R.4th 706. 

Construction and application of Uniform Foreign 
Money-Judgments Recognition Act, 88 A.L.R. 5th 545. 

50 C.J.S. Judgments § 889. 


39-1- 18. ["Cognovit note" defined: execution and procurement 


prohibited; penalty for violation.] 


That ‘any negotiable’instrument, or other written contract to pay money, which contains any 
provision or stipulation giving to any person any power of attorney, or authority as attorney, for 
the maker, or any indorser [endorser], or assignor, or other person liable thereon, and in the name 
of such maker, indorser [endorser], assignor, or other obligor to appear in any court, whether of 
record or inferior, or to waive the issuance or personal service of process in any action to enforce 
payment of the money, or any part claimed to be due thereon, or which contains any provision or 
stipulation authorizing or purporting to authorize an attorney, agent or.other’representative, be 
he designated howsoever, to confess judgment on such instrument for a sum of money when such 
sum is to be ascertained, or such judgment is to be rendered or entered otherwise than by action 
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39-1-19 JUDGMENTS 39-1-20 


of court'upon a hearing after personal service upon the debtor, whether with or without attorney's 
fee, or which contains any provision or stipulation authorizing or purporting to authorize any 
such attorney, agent, or representative to release errors, or the right of appeal from any judg- 
ment thereon, or consenting to the issuance of execution on such judgment, is hereby designated, 
defined and declared to be a cognovit note. Any person, natural or corporate, who directly or indi- 
rectly shall procure another, or others, to execute as maker, or to,indorse [endorse], or assign such 
cognovit note, or whoever being the payee, indorsee [endorsee] or assignee thereof shall accept 
and retain in his possession any such instrument, or whoever shall conspire or confederate with 
another, or others, for the purpose of procuring the execution, indorsement [endorsement] or as- 
signment of any such instrument, or whoever shall attempt to recover upon or enforce within this 
state any judgment obtained in any other state or foreign country based upon any such instru- 
ment, shall be deemed guilty of a misdemeanor and upon conviction shall be fined in any sum not 
‘less than fifty dollars ($50.00), and not exceeding five hundred dollars ($500:00), to which may be 
added imprisonment for not less than thirty (30) days. 


History: Laws 1933, ch. 48, § 1; 1941 Comp., § 19- Even though portions of contract illegal. — Con- 
918; 1953 Comp., § 21-9-18, tracting parties may agree to be bound by the laws of the 
Bracketed material. — The bracketed material was state of the residence of one of them where the contract 
inserted by the compiler and is not part of the law. was to be performed, although some portion of their agree- 
Cross references. — For confessed judgment prohib- ment is illegal where executed and under the law of the 
ited in retail installment sales, see 56-1-5 NMSA 1978. forum where suit is brought. Mountain States Fixture Co. 


v. Daskalos, 1956-NMSC-109, 61 N.M. 491, 303 P.2d 698. 


ANNOTATIONS Procurement, etc., of cognovit note deemed mis- 
Construed in pari materia. — Provisions of 39-1-16 demeanor. — Any person who procures the execution, 
NMSA 1978 and this section must be construed together endorsement or assignment of a cognovit note, or who ac- 
to arrive at the true intent of the legislature. Ritchey v. cepts and retains such instrument as payee, endorsee or 
Gerard. 1944-NMSC-053. 48 N.M. 452. 152 P.2d 394. assignee, or whoever attempts to enforce a foreign judg- 
Provisions not to be offensive to full faith and ment based upon any such instrument shall be deemed 
credit. — Sections 39-1-16 to 39-1-18 NMSA 1978 may guilty of a misdemeanor and penalized upon conviction, 
not be construed or administered in a manner offensive Mountain States Fixture Co, v. Daskalos, 1956-NMSC-109, 
to US, Const., art. IV, § 1, providing full faith and credit >: 61.N.M.-491, 303 P.2d 698., | 
shall be given in each state to the judicial proceedings of Waiver of defenses in chattel paper was not in vi- 
every other state. Mountain States Fixture Co. v, Daskalos, olation of the prohibition against cognovit contracts and 
1956-NMSC-109, 61 N.M. 491, 303 P.2d 698. notes as set forth in 39-1-16 NMSA 1978 and this section. 
Procedure authorized in note gave Colorado GECC v, Tidenberg, 1967-NMSC-126, 78 N.M. 59, 428 P.2d 


33. 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 46 Am. 
Jur. 2d Judgments § 234 et seq, 


court jurisdiction. — The procedure authorized under 
cognovit provisions contained in a promissory note exe- 
cuted in this state and payable in Colorado, in connection 


with a contract made and to be performed in Colorado, is Successive judgments by confession on cognovit note or 
sufficient to give the Colorado court jurisdiction over the similar instrument, 80 A.L.R.2d 1380, 
defendants in an action upon the promissory note. Moun- 49 C.J.S, Judgments §§ 138, 139. 


tain States Fixture Co. v, Daskalos, 1956-NMSC-109, 61 
N.M. 491, 303 P.2d 698. 


39-1-19. Repealed. 


Repeals. — Laws 1983, ch. 259, § 2, repeals 39-1-19 
NMSA 1978, relating to revival of judgment, effective 
March 19, 1983. 

39-1-20. Execution after judgment. 


An execution may issue at any time, on behalf of anyone interested in a ges abe within seven 
years after the rendition or revival of the Ly od i 


History: Laws 1887, ch. 61, § 2; C.L. 1897, § 3086; For stay of proceedings to enforce a judgment, see Rule 


Code 1915, § 3086; C.S. 1929, § 76-118; 1941 Comp., 1-062 NMRA. 
§ 19-920; 1953 Comp., § 21-9-20; Laws 1965, ch. 282, For supplementary judgment proceedings, see Rule 1- 
§ 2; 1971, ch. 122, § 2. 069 NMRA. 

Cross references, — For execution and foreclosure ' 
generally, see 39-4-1 NMSA 1978 et seq. ? ANNOTATIONS 

For attachment and garnishment generally, see 42-9-1 Revival. of judgment. — Section 39-1-20 NMSA 
NMSA 1978 et seq. 1978 prohibits execution on a judgment more than seven 
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years after its issuance or revival. Plaintiff is free to pur- 
sue his execution remedy through a different procedure. 
Nothing in Section 39-1-20 NMSA 1978 prohibits a judg- 
ment creditor from seeking execution following revival 
under Section 37-1-2 NMSA 1978. Fischoff v. Tometich, 
1991-NMCA-144, 113 N.M. 271, 824 P.2d 1073. 

Scire facias to revive judgment is included in 
word "action" in this section. Browne v. Chavez, 181 US. 
68, 21.8, Ct, 514, 45 L. Ed. 752 (1901) (decided under for- 
mer law). 

Claim of exemption not effective under second 
execution. — A claim of exemption made under an origi- 
nal execution did not remain effective to prevent a sale 
under a second or alias execution. Meyers Co. v. Mirabal, 
1921-NMSC-098, 27 N.M. 472, 202 P. 693. 

Foreign judgments later domesticated. — Actions 


to domesticate a foreign judgment are governed by 37-1-2 - 


JUDGMENTS, COSTS, APPEALS 


39-1A-2 


NMSA 1978 and as such these actions must be brought 
within the applicable period of limitation for foreign judg- 
ments, Accordingly, a 1989 judgment on the domestication 
issue converted the foreign judgment into a New Mexico 
judgment from which date the applicable state statutes 
of limitations commenced running. Plaintiff's 1992 action 
for a charging order based on the 1989 judgment satisfied 
the three alternative state statutes of limitations (37-1- 
4, 39-1-20, 37-1-2 NMSA 1978) and does not force a deci- 
sion on the "correct" statute. Galef v. Buena Vista Dairy, 
1994-NMCA-068, 117 N.M. 701, 875 P.2d 1132. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Part 
payment or promise to pay judgment as nia y time for 
execution, 45 A.L.R.2d 967. 

49 C.J.S. Judgments §§ 585, 586. 


ARTICLE 1A 


Sinigtuved Settlement Protection Act 


Sec. 

39-1A-1. Short title. 

39-1A-2. Definitions. 

39-1A-3. Required disclosures to payee. 

39-1A-4. Approval of transfers of structured settlement 


payment rights, 


39-1A-1. Short title. 


Sec. 

39-1A-5. Effects of transfer of structured settlement pay- 
ment rights, 

39-1A-6. Procedure for approval of transfers. 

39-1A-7. General provisions; construction. 


This act may be cited as the "Structured Settlement Protection Act". 


History: Laws 2005, ch. 135, § 1. 
Effective dates. — Laws 2005, ch. 135, § 8 makes the 
act effective July 1, 2005. 


39-1A-2. Definitions. 


Cross references. — For motor vehicle accident settle- 
ment agreements, see 66-5-210 NMSA 1978. 


As used in the Structured Settlement Protection Act [39-1A-1 NMSA 1978]: “cee 
A. "annuity issuer" means an insurer that has issued a contract to fund periodic payments 


under a structured settlement; 
B. "court" means: 


(1) the court of original jurisdiction that authorized or approved a structured settlement; 


or 


(2) if the court that authorized or approved the structured settlement no longer has juris- 
diction to approve a transfer of payment rights under the structured settlement under the Struc- 
tured Settlement Protection Act, a district court or a probate court located in the county in which 


the payee resides; 


C. "dependents" includes a payee's spouse, minor children and all other persons for whom the 
payee is legally obligated to provide support, including alimony; 

D. "discounted present value" means the present value of future payments aseaisead by is, 
counting the payments to the present using the most recently published applicable federal rate 
for determining the present value of an annuity, as issued by the United States internal revenue 


Beryice; 


E. "gross advance amount" means the sum payable to the payee or for the payee's account as 
consideration for a transfer of structured settlement payment rights before any reductions for 
transfer expenses or other deductions to be made from the consideration; 

F. "independent professional advice" means advice of an attorney, certified public accountant, 


actuary or other licensed professional adviser; 
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G. "interested party" means, with respect to any structured settlement: 

(1) the payee; . 

(2) any beneficiary irrevocably designated under the annuity contract to receive payments 
following the payee's death; 

(3) the annuity issuer; 

(4) the structured settlement obligor; and 

(5) any other party that has continuing rights or obligations under the structured settle- 
ment; 

H. "net'advance amount" means the’ gross advance amount less the aggregate amount of the 
actual and estimated transfer expenses required to be disclosed under Subsection E of Section 3 
[39-1A-3(E). NMSA 1978] of the Structured Settlement Protection Act; 

I. "payee" means an individual who is receiving tax-free payments under a structured settle- 
ment and proposes to transfer payment rights under the structured settlement; 

J. "periodic payments" includes both recurring payments and scheduled future lump-sum pay- 
ments; 

K. "qualified assignment agreement" means an agreement providing for a qualified assign- 
ment within the meaning of Section 130 of the Internal Revenue Code of 1986, as amended; 

L. "settled claim" means the original tort claim or workers’ compensation claim resolved by a 
structured settlement; 

M. "structured settlement" means an arrangement for periodic payment of damages for per- 
sonal injuries or sickness established by settlement or judgment in resolution of a tort claim or for 
periodic payments in settlement of a workers’ compensation claim; 

N. "structured settlement agreement" means the agreement, judgment, stipulation or release 
embodying the terms of a structured settlement; 

O. "structured settlement obligor" means, with respect to any structured settlement, the party 
that has‘the continuing obligation to make periodic payments to the payee under a structured 
settlement agreement or a qualified assignment agreement; 

P. "structured settlement payment rights" means rights to receive periodic payments under 
a structured settlement, whether from the structured settlement obligor or the annuity issuer, if: 

(1) the payee is domiciled in or the domicile or principal place of business of the structured 
settlement obligor or the annuity issuer is located in this state; 

(2) the structured settlement agreement was authorized or approved by a court located in 
this state; or 

(3) the structured settlement agreement is expressly governed by the laws of this state; 

Q. "terms of the structured settlement" include, with respect to any structured settlement, 
the terms of the structured settlement agreement, the annuity contract, any qualified assignment 
agreement and any order or other approval of the court; 

R. "transfer" means any sale, assignment, pledge, hypothecation or other alienation or encum- 
brance of structured settlement payment rights made by a payee for consideration, except that 
transfer" does not include the creation or perfection of a security interest in structured settlement 
payment rights under a blanket security agreement entered into with an insured depository insti- 
tution, in the absence of any action to redirect the structured settlement payments to the insured 
depository institution, or its agent or successor in interest, or to enforce the blanket security inter- 
est against the structured settlement payment rights; 

S. "transfer agreement" means the agreement providing for a transfer of structured settlement 
payment rights; 

T. "transfer expenses" means all the expenses of a Rectified that are required under the trans- 
fer agreement to be paid by the payee or deducted from the gross advance amount, including court 
filing fees, attorney fees, escrow fees, lien recording fees, judgment and lien search fees, finders' 
fees, commissions and other payments to a broker or other intermediary, except that "transfer ex- 
penses" does not include preexisting obligations of the payee payable on the payee's account from 
the proceeds of a transfer; and 

U. "transferee" means a party acquiring or proposing to acquire structured settlement pay- 
ment rights through a transfer. 
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History: Laws 2005, ch. 135, § 2. Effective dates. — Laws 2005; ch. 135, § 8 makes the 
act effective July 1, 2005. 


39-1A-3. Required disclosures to payee. 


At least three days before the date on which the payee signs a transfer agreement, the trans- 
feree shall provide to the payee a separate disclosure statement, in bold type:at least fourteen 
points in size, that states: 

A. the amounts and due dates of the structured settlement payments. to be transferred; 

B. the aggregate amount of the payments; 

C. the discounted present value of the payments to be traniafercsit: which shall be idenstifeda as 
the "calculation of current value of the transferred structured settlement payments under federal 
standards for valuing annuities", and the amount of the applicable federal rate used in calculating 
the discounted present value; 

D. the gross advance amount; 

E. an itemized listing of all.applicable transfer expenses, other than attorney fees and related 
disbursements payable in connection with the transferee's application for approval of the transfer, 
and the transferee's best estimate of the amount of those expenses; 

F. the net advance amount; 

G. the amount of any penalties or liquidated damages payable by the payee in the event of any 
breach of the transfer agreement by the payee; and 

H. astatement that the payee has the right to cancel the Leaner Dera abd without penalty 
or further obligation, not.later than the close of the third business day after the date the agree- 
ment is signed by the payee. 


History: Laws 2005, ch. 135, § 3. Effective dates. — Laws 2005, ch. 135,.§ 8 makes the 
act effective July 1, 2005, 


39-1A-4. Approval of transfers of etrnctardd settlement payment rights. 


No direct or indirect transfer of structured settlement. payment rights shall be effective and no 
structured settlement obligor or annuity issuer shall be required to make any payment directly or 
indirectly to any transferee of structured settlement payment rights unless the transfer has been 
approved in advance in a final court order based on express findings by the court, that: 

A, . the transfer is in the best interest of the payee, taking into account the welfare and support 
of the payee's dependents; 

B. the payee has been advised in writing by the transferee to seek independent professional 
advice regarding the transfer and has either received the advice or knowingly waived the advice 
in writing; and _, 

C,_.the transfer does not.contravene any applicable statute or an pader of any court or other 
governmental authority. ) 


History: Laws 2005, ch. 135, § 4. Effective dates. — Laws 2005, ch,:-135, § 8 makes the 
act effective July 1, 2005. 


39-1A-5. Effects of transfer of structured settlement payment rights. 


Following a transfer of structured settlement payment rights pursuant to the Structured Settle- 
ment Protection Act [39-1A-1 NMSA 1978]: 
A. -the structured settlement obligor and the annuity i issuer shall, as to all a gare except.the 
transferee, be discharged and released from any and all liability for the transferred payments; 
B. the transferee shall be liable to the structured settlement obligor and the annuity issuer: 
(1). for any taxes incurred by the parties as a consequence of the transfer if the transfer 
contravenes the terms of the structured settlement; and 
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(2) for any other liabilities or costs, including reasonable costs and attorney fees, arising 
from compliance by the parties with the order of the court or arising as a consequence of the trans- 
feree's failure to comply with the provisions of the Structured Settlement Protection Act; 

C.. the transferee shall be liable to the payee: 

(1) -if the transfer contravenes the terms of the striotieal settlement, for any taxes in- 
curred by the payee as a consequence of the transfer; and 

(2) for any other liabilities.or costs, including reasonable costs sid ationtley foes; arising 
as a consequence of the transferee's failure to comply with the provisions of the Structured Settle- 
ment Protection Act; 

D. ‘neither the structured settlement obligor nor the annuity issuer may be required to divide 
any periodic payment between the payee and any transferee or assignee or between two or more 
transferees or assignees; and 

EK.’ any further transfer of structured settlement payment rights by the payee may be made 
only after compliance with all of the requirements of the Structured Settlement Protection Act. 


History: Laws 2005, ch. 135, § 5. Effective dates. — Laws 2005, ch. 135, § 8 makes the 
.. act effective July 1, 2005. 


39-1A-6. Procedure for approval of transfers. 


A. An application under the Structured Settlement Protection Act [39-1A-1 NMSA 1978] for 
approval of a transfer of structured settlement payment rights shall be made by the transferee 
and shall be brought in court. 

B. At least twenty days before the date of the scheduled hearing on any application for ap- 
proval of a transfer of structured settlement payment rights under Section 4 [39-1A-4 NMSA 
1978] of the Structured Settlement Protection Act, the transferee shall file with the court and 
serve on all interested parties a notice of the proposed transfer and the application for authoriza- 
tion, including with the notice: 

(1) a copy of the transferee's application; 

(2) acopy of the transfer agreement; 

(8) a copy of the disclosure statement required under Section 3 [89-1A-3 NMSA 1978] of 
the Structured Settlement Protection Act; 

(4) a listing of each of the payee's dependents, together with each dependent's age; 

(5) notice that any interested party is entitled to support, oppose or otherwise respond to 
the transferee's application, either in person or by counsel, by submitting written.comments to the 
court or by participating in the hearing; and 

(6) notice of the time and place of the hearing and Hetification of the manner in which and 
the time by which written responses to the application must be filed to be considered by the court. 

C. Written responses to the application under Paragraph (6) of Subsection B of this section 
shall be filed on or before the fifteenth day after the date the transferee's notice,is served. 


History: Laws 2005, ch. 135, § 6. Effective dates. — Laws 2005, ch. 135, § 8 makes the 
act effective July 1, 2005. 


39-1A-7. General provisions; construction. 


. A. The provisions of the Structured Settlement Protection Act [89-1A-1 NMSA 1978] shall not 
be waived by any payee. 

B. Any transfer agreement entered into by a payee who resides in this state shall provide 
that disputes under the transfer agreement, including any claim that the payee has breached the 
agreement, shall be determined in and under the laws of this state. The transfer agreement shall 
not authorize the transferee or any other party to confess judgment or consent to entry of judg- 
ment against the payee. 

C. Transfer of structured settlement payment rights shall not extend to any payments that 
are life-contingent unless, prior to the date on which the payee signs the transfer agreement, the 
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transferee has established and agreed to maintain procedures reasonably sparta to the struc- 
tured settlement obligor and the annuity issuer for: ) | 
(1) periodically confirming the payee's survival; and . ) 
(2) giving the structured settlement obligor and the annuity issuer prompt marittest notice 
in the event of the payee's death. 

D. A payee who proposes to make a transfer of structured settlement payment rights shall not 
incur any penalty, forfeit any application fee or other payment, or otherwise incur any liability to 
the proposed transferee or any assignee based on any failure of the transfer to satisfy the condi- 
tions of the Structured Settlement Protection Act. 

E.. Nothing contained in the Structured Settlement Protection Act may be construed te autho- 
rize any transfer of structured settlement payment rights in contravention of any law or to imply 
that any transfer under a transfer agreement entered into before July 1, 2005 is valid or invalid. 

F, _Compliance with the requirements in Section 3 [89-1A-3 NMSA 1978] of the Structured 
Settlement Protection Act and fulfillment of the conditions in Section 4 [89-1A-4 NMSA 1978] 
of that act are solely the responsibility of the transferee in any transfer of structured settlement 
payment rights, and neither the structured’settlement obligor nor the annuity issuer bears any 
responsibility for, or any liability arising from, noncompliance with the requirements or failure to 
fulfill the conditions. 


History: Laws 2005, ch. 135, § 7. Effective dates. — Laws 2005, ch. 185, § 8 makes the 
ou act effective July 1, 2005. , 
ARTICLE 2 
Attorneys' Fees and Costs 

Sec. Sec. 

39-2-1. Attorney's fees and costs; insured prevailing in 39-2-7. Depositions to perpetuate testimony; taxing costs. 
action based on any type of first party cov- 39-2-8. Depositions; fees paid to the clerk and witnesses; 
erage against insurer. : compensation of officers. 

39-2-2. Deficiencies; attorney fees. 39-2-9. Witness fees taxed as costs; limitation. 

39-2-2.1.. Collection of open accounts; attorney fees. 39-2-10. Taxing costs of additional witnesses; certificate 

39-2-3. Unnecessary splitting of actions. of court required. 

39-2-4. Actions ex contractu; recovery of principal 39-2-11. Bill of costs to be collected after issuance of execu- 

», amount below jurisdiction of court. tion. 

39-2-5. Costs on.appeal from probate court or magis- 39-2-12. Transcript of cost book has effect of execution. 

'~ trate; when judgment appealed from was 39-2-13. Collection of excessive fees or fees for services 
against appellant. ; not rendered; retaxing costs; civil penalty. 

39-2-6. When judgment appealed from was for 39-2-14. Plaintiff may be required to give security for 
appellant. costs; abatement on failure; reinstatement. 


39-2-1. Attorney's fees and costs; insured prevailing in action based on 
any type of first party coverage against insurer. 


In any action where an insured prevails against an insurer who has not paid a claim on any type 
of first party coverage, the insured person may be awarded reasonable attorney's fees and costs 
of the action upon a finding by the court that the insurer acted unreasonably in pa to pay the 
claim. 


History: 1953 Comp., § 58-8-36, enacted by Laws For fees and costs in magistrate courts, see 35-6-1 to 35- 
1977, ch. 1138, § 1. 6-4 NMSA 1978. 

Cross references, — For appellate costs, see 39-3-11 For costs and attorney fees in garnishment proceedings, 
NMSA 1978. see 35-12-16 NMSA 1978. ' 

For no costs being taxed against person seeking rein- » For costs paid by county of origin in pe of venue, see 
statement in employment after leaving armed forces, see. 38-3-11 NMSA 1978. 
28-15-3 NMSA 1978, For costs in suit brought by repreagatatven of infant, 

For costs of conviction, see 31-12-6 NMSA 1978. oN see 38-4-9 NMSA 1978. 

For fees collected by supreme court clerk, see 34-2-5 For costs paid by guardians ad litem, see 38-4-17 NMSA 
NMSA 1978, iedkZ8e 
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For witness fees, see 38-6-4 NMSA 1978. 

For allocation of costs in partition action, see 42-5-8 
NMSA 1978. 

For costs in quieting title, see 42-6-7 NMSA 1978. 

_ For bond for costs in habeas corpus proceeding, see 44- 
1-32 NMSA 1978. 

.For costs in quo warranto proceedings, see 44-3-11 
NMSA 1978. 

For costs of surety bonds, see 46-6-2 NMSA 1978, 

For costs and attorney fees for prevailing party in suit 
under Uniform Owner-Resident Relations Act, see 47-8-48 
NMSA: 1978. 

For costs and attorney fees in joinder of parties in ac- 
tion for mechanics’, and sabersalitiontie liens, see 48-2-14 
NMSA 1978. 

For each party paying own costs in review of public ser- 
vice commission-orders, see 62-13-38 NMSA 1978. 

For costs and attorney fees in joinder of action for.liens 
on oil and gas wells and pipelines, see 70-4-9 NMSA 1978. 

For costs in special proceedings determining validity of 
irrigation district bonds, see 73-9-59 NMSA 1978. 

For jury fees, see Rule 1-038 NMRA. 

For costs on previously dismissed action, see Paragraph 
D of Rule 1-041 NMRA. 

For costs of judgments, see Paragraph D of Rule 1.054 
NMRA, _.; 

For magistrate, court civil trial costs, see Rule 2-701 
NMRA. 

For judgment costs in; »criminal cases, see Rule Bie 701 
NMRA. 

For costs on appeal, see Rule: 12- 403 NMRA. 


ANNOTATIONS 


The purpose of this section is to encourage insur- 
ers to pay out injury or damage claims promptly without 
placing on their insureds the unreasonable burden of hav- 
ing to bring a lawsuit to collect what they are entitled 
to under the policy in order to make themselves whole; 
however, it is not aimed at holding out the threat of an 
award of attorney's fees any time an insurer challenges 
any issue, and is simply designed to encourage insurers to 
resolve any doubt in favor of the insured and to pay off the 
claim quickly in order to make the insured whole after a 
loss. Amica Mut. Ins. Co. v. Maloney, 1995-NMSC-059, 120 
N.M. 523, 903 P.2d 834, 

The term "first party coverage" applies to the under- 
lying claim for coverage under a policy and not to a sub- 
sequent dispute over the amount of subrogation. interest 
which the insurer is entitled to receive. Amica Mut. Ins. Co. 
v. Maloney, 1995-NMSC-059, 120 N.M. 523, 903 P.2d 834. 

Fee award on appeal. — This section does not limit 
the award of attorney's fees to the insured who prevails at 
trial only, but also includes a fee award for successful de- 
fense on appeal. ‘Stock v. Adco Gen. Corp., 1981-NMCA-075, 
96 N.M. 544, 632 P.2d 1182, cert. denied, 96 N.M. 543, 632 
P.2d 1181. 

‘This section does not limit an award of attorney fees 
and costs only to trial. In the appropriate case, a first 
party insured who prevails on appeal may be awarded 
reasonable attorney fees and costs for the appeal. Jessen 


ATTORNEYS' FEES AND COSTS 


v. Nat'l Excess Ins.'Co., ek aoe 040, 108 N.M. 625; 


776 P.2d 1244. 

Award of attorney fees and soit on appeal of bad 
faith claim. — Where the insured was awarded judgment 
against the insurer because the insurer acted in bad faith 
in denying coverage and the court of appeals affirmed the 
judgment, the insured was entitled to attorney fees and 


costs because Rule 12-403 NMRA allows the court of ap- * 


peals to award attorney fees for services rendered on ap- 
peal in cases where an award of attorney fees'is permitted 
by law, and Section 39-2-1 NMSA 1978 permits a court to 
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award attorney fees in cases in which the court finds that 
the insurer acted unreasonably in failing to pay a claim. 
Am. Nat'l. Prop. & Cas. Co. v, Cleveland, 2013-NMCA-013, 
293 P.3d 954. 

Not unreasonable failure to pay where amount of 
claimed damages is questionable, — Although an in- 
surer may have unreasonably failed to acknowledge cover- 
age under a policy, since the insurer had a reasonable ba- 
sis for questioning the amount of claimed damages, it did 
not act "unreasonably in failing to pay the claim." United 
Nuclear Corp, v, Allendale Mut. Ins. Co., 1985-NMSC-090, 
103 N.M. 480, 709 P.2d 649. 

Denial of insurance claim was not unreasonable. 
— Where insurance company's denial of the insured's 
claim was not in bad faith, but was based upon evidence 
accumulated after a reasonable investigation, the insur- 
ance company's denial of the insured's claim was not un- 
reasonable and the award of attorney's fees to the insured 
was not proper. Suggs v. State Farm Fire and Casualty 
Company, 833 F.2d 883 (10th Cir, 1987), cert. denied, 486 
US. 1007, 108 S.Ct. 1732, 100 L. Ed. 2d 196 (1988). 

Statutory attorney's fees are authorized in favor 
of insured upon a finding that the insurance company 
has acted in bad faith. Yumukoglu v. Provident Life & Acc. 
Ins. Co,, 181 F.Supp. 2d 1215 (D.N.M. 2001). 

Request for attorney fees was timely even though 
the fees were never pled or requested under this section 
until after the case was disposed of:on summary judg- 
ment. Sipp v. UNUM Provident Corp., 107 Fed: Appx. 867 
(10th Cir 2004), 

Award of attorney's fees was improper where the 
insurer's denial of a claim was not in bad faith, but was 
instead based upon evidence accumulated after a reason- 
able investigation. Suggs v. State Farm Fire & Cas. Co., 
833 F.2d 883 (10th Cir. 1987), cert, denied, 486 U.S. 1007, 
108 S. Ct. 1732, 100 L. Ed. 2d 196 (1988), 

Insurer's duty: to. investigate. — Beyond comparing 
the pleadings of the underlying litigation with the cover- 
age provisions of the policy, an insurer did not have the 
duty of investigating third-party claims before making 
the determination whether to defend its insured. Valley 
Improvement Ass'n v. U.S. Fid. & Guar. Corp., 129 F.3d 
1108 (10th Cir, 1997). 

Jury verdict supports award of fees. — Insured's 
entitlement to attorney's fees was established by the fac- 


‘tual determinations implicit in the jury's award of puni- 


tive damages. O'Neel v. USAA Ins. Co,, 2002-NMCA-028, 
131 N.M. 630, 41 P.3d 356, cert, denied, 131 N.M. 737, 42 
P.3d 842 (2002). 

Denial of attorney's fees not improper. — The trial 
court's refusal to award attorney's fees to an insured 
in a suit against her insurance company for the pay- 
ment of proceeds was not error because the insurance 
company's denial of the claim for failure to comply with 
conditions precedent was both nonfrivolous and reason- 
able, even though the denial turned out ultimately to 
have been in error. Jackson Nat'l Life Ins, Co. v. Receconi, 
1992-NMSC-019, 113 N.M. 4038, 827 P.2d 118. 

Am. Jur. 2d, AL. R. and C, J. S. references. — 20 Am. 
Jur, 2d Costs § 63 et seq.; 44 Am. Jur. 2d Insurance § 1772; 
46 Am. Jur. 2d Judgments § 113. 

__ Judgment, correction of clerical mistake in, respecting 
costs, 10 A.L.R. 612, 67 A.L.R. 828, 126 A.L.R. 956, 14 
A.L,R,2d 224. 

Keeping tender good, necessity of in equity to stop costs, 
12 A.L.R. 953. 

Grantee assuming mortgage debt. as liable for costs of 
foreclosure proceedings, 21 A.L.R. 529, 76 A.L.R..1191, 97 
A.L.R. 1076, 

Joint tortfeasor's liability for costs as affected by satis- 
faction of judgment by other tortfeasor, 27 A.L.R. 819, 65 
A.L.R. 1087, 166 A.L.R. 1099, 
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39-2-2 JUDGMENTS, COSTS, APPEALS 


Accommodation party's right to recover costs as against 
accommodated party after payment of paper, 36 A.L.R. 
596, 77 A.L.R. 668. 

Conditional pardon, requirement in, that convict pay 
cost of trial, 60 A.L.R. 1416. 

Voluntary character of payment of tax or assessment 
made to avoid costs, 64 A.L.R, 42, 84 A.L.R. 294. 

Apportionment of cost where judgment is against plain- 
tiff on his complaint and against defendant on his coun- 
terclaim, 75 A.L.R. 1400. 

Injunction to stay enforcement of judgment for costs 
pending final determination of case, right to, 78 A.L.R. 
359. 

Costs in habeas corpus, 81 A.L.R. 151. 

Bail bond, right of surety on, to relief from forfeiture of, 
in event of subsequent surrender or production of princi- 
pal as depending upon payment of costs, 84 A.L.R. 455. 

Declaratory judgment, costs in proceeding to obtain, 87 
A.L.R. 1249. 

Warehouseman interpleading rival claimants to funds 
in his hands, right of, to allowance of costs out of funds, 
100 A.L.R. 483. 

Divorce suit, effect of death of party to, before final de- 
cree, on liability of estate for costs, 104 A.L.R. 667, 158 
A.L.R. 1205. 

Interpleader, question whether insurance company as 
a disinterested stakeholder for purposes of, as affected by 
claim of company, or one of the claimants to proceeds to 
policy, for costs and fees, 108 A.L.R. 270. 

Set off as between judgments where one or both are for 
costs, 121 A.L.R. 509. 

Trust, court costs or cost of litigation as payable from 
income or corpus of, 124 A.L.R. 1193. 

What persons or corporations, contracts or policies, are 
within statutory provisions allowing recovery of attor- 
neys' fees or penalty against companies dealing in speci- 
fied kinds of insurance, 126 A.L.R. 1439. 

Financial inability to pay costs of original action as af- 
fecting liability to stay of subsequent action, 156 A.LiR. 
956. 


39-2-2. Deficiencies; attorney fees. 


39-2-2.1 


Nonresident's duty to'furnish security for costs as af- 
fected by joinder or addition of resident, 158 A.L.R. 737. 

Constitutionality, construction and application of stat- 
utes requiring security for costs or expenses in case of 
stockholder's action and right of corporation, 159 A. L. R. 
978. 

Allowance of attorneys!’ fees in, or other esta of, litiga- 
tion by beneficiary respecting trust, 9 A.L.R.2d 1132. 

Right to sue in forma pauperis‘as dependent on show- 
ing of financial disability of attorney or other eee or 
nonapplicant, 11 A.L.R.2d 607. 

Allowance of fees for guardian ad litem aspuinted for 
infant defendant as costs, 30 A.L.R.2d 1148. 

Taxable costs and disbursements as including premi- 
ums paid on bonds incident to steps taken in action, 90 
A.L.R.2d 448. 

Construction, as to terms and conditions, of state stat- 
ute or rule providing for voluntary dismissal without 
prejudice upon such terms and conditions as state mol 
deems proper, 34 A.L.R.4th 778. 

Attorneys' fees: obduracy as basis for state-court twirl 
49 A.L.R.4th 825. 

Liability insurance: third party's right of action for 
insurer's bad-faith tactics designed to delay aeclhingiel of 
claim, 62 A.L.R.4th 1113. 

Attorney's personal liability for expenses incurred in re- 
lation to services for client, 66 A.L.R.4th 256. 

Policy provision limiting time within which action may 
be brought on the policy as applicable to tort action we 
insured against insurer, 66 A.L.R.4th 859. 

Recoverability of cost of computerized legal enadiich 
under 28 USCS § 1920 or Rule 54(d), Federal Rules of 
Civil Procedure, 80 A.L.R. Fed. 168. 

Pre-emption by Longshore and Harbor. Workers' Com- 
pensation Act (33 USCS §§ 901 et seq.) of state law claims, 
for bad-faith dealing by insurer or agent of insurer, 90 
A.L.R. Fed. 723. 

20 C.J.S. Costs 8§ 46, 125 to 133; 46A C.J.S. Jegranee 
§ 1576 et seq. ; 


In any civil action involving liability for a deficiency pursuant to Section 55-9-504 or 58- 19-7 
NMSA 1978, the debtor, if prevailing, may in the discretion of the court be allowed a i reasonable 
attorney fee set by the court and taxed and collected as costs. 


History: Laws 1981, ch. 10, § 3. 
ANNOTATIONS 


Award of attorney fees allowed in actions arising 
from defaults on automobile purchase contracts. 
— In an action to recover a deficiency in a motor vehicle 
installment contract following the repossession and sale 
of the vehicle subject to the installment contract, where 
plaintiff filed the lawsuit more than four years after the 
defendant breached the installment contract, but where 
plaintiff argued that its complaint was timely because, 
pursuant to § 37-1-16 NMSA 1978, defendant's partial 
payments made after the initial breach tolled the four- 
year statute of limitations set forth in § 55-2-725 NMSA 


1978, and where. the district court held that the lawsuit 
was barred by the applicable four-year statute of limita- 
tions and awarded attorney fees to defendant, the district 
court did not err in awarding attorney fees because the 
plain language and purpose of this section indicate that 
the legislature intended to allow an award of attorney fees 
in deficiency actions arising from defaults on automobile 
purchase contracts. Autovest v, Agosto, 2021-NMCA-068, 
cert. granted... 

Replevin counterclaim was not a civil action: ligyaly. 
ing liability for a deficiency pursuant to Section 65-9-504" 
for which the court could allow a reasonable: attorney 
fee to the debtor. Green Tree Acceptance, Ince. v. Leawitan, 
1989-NMSC-006, 108 N.M, 171, 769 P.2d.84. 


39-2-2.1. Collection of open accounts; fea 


In any civil action in the district court, small claims court or magistrate court to recover on an 
open account, the prevailing party may be allowed a reasonable attorney fee set by the court, and 


taxed and collected as costs. 
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39-2-3 ATTORNEYS' FEES AND COSTS 39-2-3 


History: 1953 Comp., § 18-1-37, enacted by Laws Retrospective application of section. — Because 
1965, ch. 125, § 1; 1967, ch. 164, § 1; 1975, ch. 147, § 1; action was filed after the effective date of the statute, 
1978 Comp., § 36-2-39, recompiled as 1978 Comp. the statute applied to the parties only propspectively. 
§ 39-2-2.1. Cutter Flying Serv., Inc., v. Straughan Chevrolet, Inc., 

Recompilations. — Himmel 36-2-39 NMSA 1978 was 1969-NMSC-132, 80 N.M. 646, 459 P.2d 350. 
recompiled as this section pursuant to an order of the Professional surveyor not entitled to attorney's 
New Mexico compilation commission. fees, — A professional surveyor, hired to survey an entire 


ranch perimeter, to establish a new boundary on one side 


ANNOTATIONS of the ranch and to survey an 80-acre parcel in one corner 

Section was designed to prevent the threat of liti- of the tract, entered into a single transaction composed of 
gation as a tactic either to avoid paying just debts or to three parts and not an "open account," which would involve 
enforce false claims. Cutter Flying Serv., Inc. v. Straughan a connected series of debit and credit entries or a series of 
Chevrolet, Inc., 1969-NMSC-132, 80 N.M. 646, 459 P.2d related transactions, and, therefore, was not entitled to at- 
350. torney's fees upon recovery of the amount. owed him. Lujan 


vu, Merhege, 1974-NMSC-014, 86 N.M, 26, 519 P.2d 122, 

' Section is discretionary in nature, not mandatory, 
even assuming that the claim be one to recover on an open 
account. Audio-Visual Mktg. Corp. v. Omni Corp., 545 F.2d 
715 (10th Cir. 1976). 

Awarding of an attorney's fee is a matter for the 


"Open account" defined. — As used in this section, 
"open account" does not mean an amount owed on a single 
transaction or an account stated. It is a written account 
concerning a related series of debit and credit entries of 
reciprocal charges and allowances kept upon until it shall 
suit the convenience of either party to settle and close the : (ve 
account. It gives rise to a single liability determined at court, and not one to be resolved by a jury. Audio-Visual 
the time of settlement. S. Union Exploration Co. v. Wynn Mktg. Corp. v. Omni Corp., 545 F.2d 715 (10th Cir. 1976); 
Exploration Co., 1981-NMCA-006, 95 N.M. 594, 624 P.2d Leon, Ltd. v. Carver, 1986-NMSC-015, 104 N.M. 29, 715 
536, cert. denied, 95 N.M. 593, 624 P.2d 535 (1981), and P.2d 1080. 


cert. denied, 455 U.S. 920, 102 S. Ct. 1276, 71 L. Ed. 2d 461 Reasonableness of fee amount not questioned to 
(1982); Martinez v. Albuquerque Collection Servs., Inc., trial court. — Where the question of reasonableness of 
867 F. Supp. 1495 (D.N.M. 1994). the amount of attorney fees was not brought to, the at- 


tention. of the trial court, it cannot be raised on appeal. 


PICUR EM CORE UAC OPSN AoROnAE 57, The con NM. Feeding Co, v. Keck, 1981-NMSC-034, 95 N.M. 615, 


tinuity of an open account is broken if the relationship of 
the parties changes or if the account has remained dor- 624 P.2d 1012. ; : 
mant. Martinez v. Albuquerque Collection Servs., Inc., 867 Section allows fees on appeal. — This section allows 
F Supp. 1495 (D.N.M. 1994). reasonable attorney fees to the prevailing party on ap- 
"Account stated" and "open py artegin distin- peal as well as at trial. Superior Concrete Pumping, Inc. 
guished. — Where the evidence shows a single transac- v. David Montoya Constr. Inc., 1989-NMSC-023, 108 N.M. 
tion and that one party made a partial payment while 401, 773 P.2d 346, overruling Otis Engg'r Corp. v. Grace, 
acknowledging, in writing, the remaining amount owed,: 1974-NMSC-076, 86 N.M. 727, 527 P.2d.322, and Sw. Port- 
this is a finding of an "account stated" and not an "open land Cement v, Beavers, 1970-NMSC-164, 82 N.M. 218, 
account," which requires evidence of a connected series 478 P.2d 546. 


of debit and credit entries or a continuation of a related Am. Jur. 2d, A.L.R. and C.J.S. references. — Fee 
series of transactions; therefore, attorney's fees are not collection practices as ground for disciplinary action, 91 


recoverable under this section. Tabet Lumber Co. v. Cha- A.L.R.3d 583, ‘ 

lamidas, 1971-NMCA-140, 83 N.M. 172, 489 P.2d 885, dis- Limitation to quantum meruit recovery, where attor- 
tinguished in Hunt Process Co. v. Anderson, 455 F.2d 700 ney employed under contingent fee contract is discharged 
(10th Cir, 1972). without cause, 92 A.L.R.3d 690. 


Priority between attorney's lien for fees against a judg- 

. ment and lien of creditor against same judgment, 34 
A.L.R.4th 665. 

Attorney's retaining lien as affected by action to collect 


No attorney's fees for defending counterclaim on 
"account stated". — While this section clearly autho- 
rized attorney's fees to an attorney if he prevailed in his 
action on an open account, this section did not authorize 


attorney's fees for defending against counterclaims that legal fees, 45 A.L.R.4th 198. 
were resolved on the basis of "account stated". Hinkle, Right of prevailing defendant to recover attorney's 
Cox, Eaton, Coffield & Hensley v. Cadle Co. of Ohio, Inc., fees under § 706 (k) of Civil Rights Act of 1964 (42 USCS 


1993-NMSC-010, 115 N.M. 152, 848 P.2d 1079. § 2000e-5 (k)), 184 A.L.R. Fed. 1161. 


39-2-3. [Unnecessary splitting of actions.] 


When any plaintiff shall bring in the same court several suits against the same defendant that 
may be joined, and whenever any plaintiffs shall bring in the same court several suits against 
several defendants that may be joined, the plaintiff shall recover only the costs of one action, and 
the costs of the other actions shall be adjudged orate fe him unless sufficient reason appear to the 
court for bringing + asi actions. 


History: Laws 1897, ch. 78, § 129; C.L. 1897, Cross references. — As to joinder of claims and rem- 
§ 2685(129); Code 1915, § 4223; C.S. 1929, § 105-839; |. edies, see Rule 1-018 NMRA. 
1941 Comp., § 29-102; 1953 Comp., § 25-1-2. As to consolidation and separate trials, see Rule 1-042 
NMRA. 
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39-2-4 JUDGMENTS, COSTS, APPEALS 39-2-6 


ANNOTATIONS 


Not error to render default judgment without mo- 
tion for costs security. — 


and the defendant has elected not to amend, but. to stand 
on his answer, it is not error to render a default judgment 
without first acting on his motion for security for costs. 


After an answer to a verified _ 
complaint has. been stricken as. "sham and unverified," - 


cola v. S. Hirsch & Co., 1907-NMSC-008, 14N.M. 11, 88 

P, 1129. 

Am, Jur. 2d, A.L.R..and Cu.8, references. — Sep- 
arate suits against parties who might have been sued 
jointly, right to costs in both actions, 6 A.L.R. 623. 

20 C.J.S. Costs § 27. g 


4 


39-2-4, [Actions ex contractu; recovery of principal amount below 


jurisdiction of court. ] 


In all actions founded ’on debt or other ébiitract, if the plaintiff recover an amount which, exclu- 
sive of interest, is below the jurisdiction of the court, he shall recover judgment therein, but the 
costs shall be adjudged against him unless the plaintiff's claim, as qptanlished on the trial, shall be 
reduced by offsets below the jurisdiction of the court. 


.. History: Kearny Code, Costs, § 2; C.L..1865, ch, 45, 
§ 2; C.L. 1884, § 2203; C.L. 1897, § 8149; Code 1915, 
§ 42838; C.S, 1929, § 105-1302; 1941 Comp,, § 20- 103; 
1953 Comp., § 25-1-3. 


ANNOTATIONS 


Allowance of costs where damages under eortali 
amount. — The plaintiff in an action of debt in the district 


court recovering less than $100 damages is nevertheless en- 
titled to costs. Romero v. Silva, 1857-NMSC-002, 1 N.M, 157. 
Am. Jur, 2d, A.L.R. and C.J.S, references, — ~20 Am. 
Jur, 2d Costs § 16. 
20 C.J.S. Costs § 20. 


39-2-5. [Costs on appeal from probate court or magistrate; when 
judgment appealed from was against appellant.] 


When an appeal shall be taken from the judgment of a probate court or justice of the peace 
[magistrate] against the appellant, the costs shall be adjudged as follows: 

A. if the judgment be affirmed, or the appellee on a trial anew shall recover as rEtiels or more 
than the amount of the judgment below, the appellant shall pay costs in both courts; 

B. if, on such trial, the judgment of the appellate court. shall be i in favor of the appellant, the 


appellee shall pay costs in both courts; 


C,.. ifthe appellant shall, at any time before the appeal is perfected, tabi to the appellee any part 
of the judgment, and he shall not accept it in satisfaction, and the appellee shall not recover more 
than the amount as tendered, he shall pay costs in the appellate court, but not in the court below. 


History: Kearny Code, Costs, § 3; C.L. 1865, ch, 45, 
§ 3; C.L. 1884, § 2204; C.L. 1897, § 3150; Code 1915, 
§ 4284; C.S, 1929, § 105-1303; 1941 Comp., § 29-104; 
1953 Comp., § 25-1-4. 

Bracketed material. —--The bracketed reference to 
"magistrate", near the beginning, was inserted by the 
compiler, as the office of justice of the peace was abolished 


by Laws 1968, ch. 62, § 40, which provides that refer- ., 
ence to justice of the peace shall be construed to refer to’ *“ 


magistrate court. See 35-1-38 NMSA 1978. The bracketed 


material was not enacted by the legislature and is not 
part of the law, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references, — 5 Am, 
Jur, 2d Appellate Review § 909 et seq. 

Right to have enforcement of judgment for costs stayed 
pending final determination of case,,78 A.L.R. 359. 

20 C.J.S. Costs oh 157 et seq. 


39-2-6. [When judgment appealed froin was fork attrelicnt 


Tf such appeal be from a judgment in favor of the appellant, costs shall be adjudged as follows: 
if upon the trial anew, the appellant shall not recover more than the judgment below, he shall pay 
the costs of the appellate court;.if he recover nothing, the costs shall be adjydged against, him;in 


both courts; if he recover more than the judgment below, he shall recover costs'in both courts. 


History: Kearny Code, Costs, § 4; C.L. 1865, ch. 45, 
§ 4; C.L. 1884, § 2205; C.L. 1897, § 3151; Code 1915, 
§ 4285; C.S. 1929, § 105-1304; 1941 Comp., § 29-105; 
1953 Comp., § 25-1-5. 


: 
ANNOTATIONS 


Am. Jur, 2d, A.L.R. and C.J.S. references. =. 5 Am. 
Jur, 2d Appellate Review § 909 et seq. 
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39-2-7 ATTORNEYS' FEES AND COSTS 39-2-8 


Right to have enforcement of judgment for costs stayed Appellate court's award of costs as affected by subse- 
pending final determination of case, 78 A.L.R. 359. quent proceedings or course of action in the lower court, 
116 A.L.R. 1152. 
20 C.J.S. Costs § 157 et seq. 


39-2-7, [Depositions to perpetuate testimony; taxing costs.] 


The costs and expenses of taking the depositions shall be audited and. allowed by the officer 
taking the same, and such costs and expenses, together with the fees of recording and copying the 
same, shall be taxed in favor of the party or parties paying the same, and collected as other costs 
in the suit or suits in which such depositions, or any part thereof, may be used. 


History: Laws 1882, ch. 12, § 18; C.L. 1884, § 2128; Officer to approve deposition expense. — The di- 


C.L. 1897, § 3066; Code 1915, § 2158; C.S, 1929, § 45- rection to the officer of the court in this section to audit 
215; 1941 Comp., §, 29-106; 1953 Comp., § 25-1-6, and allow the costs and expenses is broad enough to ap- 
Cross references, — For when costs of depositions are prove the actual deposition expense if taken by the offi- 
recoverable, see Rule 1-054 NMRA. cer himself. Danielson v. Miller, 1965-NMSC-052, 75 N.M. 
170, 402 P.2d 153, 

ANNOTATIONS When stenographer and officer taking deposition 

Section relates to cost of taking depositions as are one and same person, the actual expense of tak- 
distinguished from officer's fees. Farmers Gin Co. v. ing the deposition is a separate and distinct charge from 
Ward, 1964-NMSC-015, 73 N.M. 405, 389 P.2d 9. the appearance fee allowed by law. Danielson v. Miller, 


"Costs," "expenses" and "fees" are separate and dis- 1965-NMSC-052, 75 N.M, 170, 402 P.2d 153. 
tinct items and a deposition expense is a proper item of Stenographer other than officer of court may be 


legal court costs. Danielson v. Miller, 1965-NMSC-052, 75 reimbursed for the actual expense of taking a deposition 
N.M. 170,402 P.2d 153. and the officer supervising the taking of the deposition 


Expense and fee become costs. — Expenses of depo- may be allowed a fee of $5.00 for each day of actual and 
sition represent an economic item of outlay incurred. A fee necessary service. Danielson v. Miller, 1965-NMSC-052, 
is a charge fixed by law for the services of a public officer: 75 N.M. 170, 402 P.2d 153. 

Subsequent to trial and after performance or expenditure Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 Am. 
an "expense" and a "fee" become legal "costs" as assessed Jur. 2d:Costs a Abst seq, 

by the court. Danielson v. Miller, 1965-NMSC-052, 75 Construction and effect of Rules 80(b), (d), 31(d), of the 
N.M. 170, 402 P.2d 153. ig piped tae of pat hiss cy ane rite stat- 

Stenographic fees separate from appearance fees, bes are TUles, TelaALINE to Preventne, AMUNE, OF vermr 
— The $5.00 per day appearance fee may be waived and nating the taking of depositions, 70 A.L.R.2d 685. 
stenographic remuneration accepted as full and complete _Taxation of costs and expenses in proceedings for dispo- 
payment, and the charges for the stenographic taking and sitions or inspection, 76 A.L.R.2d 953. _ ; 
preparing of the depositions may be separated from the ; Taxation of costs associated with videotaped deposi- 
$5.00 per day fee provided for the notary or other officer tions under 28 US.C.A. § 1920 and Rule 54(d) of Federal 
necessarily present and participating. Danielson v. Miller, Rules of Civil Procedure, 156 A.L.R. Fed. 311. 
1965-NMSC-052, 75 N.M. 170, 402 P.2d 153. 20 C.J.8. Costs $'97. 


39-2-8. [Depositions; fees paid to the clerk and witnesses; 
compensation of officers. ] 


The fees of the county clerk for recording said depositions and certifying the same, shall be 
the same as are now allowed by law for recording and certifying deeds; and the fees of witnesses 
shall be the same.as are now paid to witnesses in the district court in civil cases, and the. fees of 
the officers taking the depositions shall be five dollars [($5.00)] per day for each day of actual and 
necessary service. 


History: Laws 1882, ch. 12, § 19; C.L. 1884, § 2129; ANNOTATIONS 


C.L. 1897, § 3067; Code 1915, § 2159; C.S. 1929, § 45- 
16; 1941 iia 'g50ni07, 1988 ae si5a7. "Costs," "expenses" and "fees" are separate and dis- 


fp it ‘ 14-8-12 tinct items and a deposition expense is a proper item of 

sy eont pooosuee PEEP EE ee BU ee LOE TL legal court costs. Danielson v, Miller, 1965-NMSC-052, 75 
‘For per diem and mileage for witnesses, see 10-8-1 and N.M. 170, 402 P.2d 153. : 

38-6-4 NMSA 1978; Rules 1-045, 2-502, 3-502, 5-111, 6- _Expense and fee become costs. — Expenses of depo- 

606, 7-606 and 8-602 NMRA; Civil Forms 4-503, 4-504, 4- sition represent an economic item of outlay incurred. A fee 


505 and 4-505A NMRA: and Criminal Form 9-503 NMRA. is a charge fixed by law for the services of a public officer. 
For costs of expert witness fees are recoverable, see Rule Subsequent to trial and after performance or expenditure 
1-054 NMRA. -.an "expense" and a "fee" become legal "costs" as assessed 


by the court. Danielson v, Miller, 1965-NMSC-052, 75 


es 4 : 
Compiler's notes. — The compilers of the 1915 Code NM. 170, 403 P.2d 153. 


substituted the words "county clerk" for the words "pro- 
bate clerk and ex-officio recorder." 


765 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights'reserved. 


39-2-9 JUDGMENTS, COSTS, APPEALS 39-2-11 


Stenographic fee separate from appearance fee. Stenographer other than officer of court may be 
— The $5.00 per day appearance fee may be waived and reimbursed for the actual expense of taking a deposition 
stenographic remuneration accepted as full and complete and the office supervising the taking of the deposition 
payment, and the charges for the stenographic taking and - may be allowed a fee of $5.00 for each day of actual and 
preparing of the depositions may be separated from the~ necessary service. Danielson v. Miller, 1965-NMSC-052, 
$5.00 per day fee provided for the notary or other officer 75 N.M. 170, 402 P.2d 153. 
necessarily present and participating. Danielson v, Miller, Am, Jur. 2d, A.L.R. and C.J.S. Tefereeess: —_ ~ 20 Amn. 
1965-NMSC-052, 75 N.M. 170, 402 P.2d 153. ° ; Jur. 2d Costs § 49 et seq. 

When stenographer and officer taking deposition Construction and effect of Rules 30(b), (d), 31(d), of the 
are one and same person, the actual expense of tak- ' Federal Rules of Civil Procedure, and similar state stat- 
ing the deposition is a separate and distinct charge from utes and rules, relating to preventing, limiting, or termi- 
the appearance fee allowed by law. Danielson v. Miller, nating the taking of depositions, 70 A.L.R.2d 685, 
1965-NMSC-052, 75 N.M. 170, 402 P.2d 153. 20 C.J.S. Costs s 9 ome 


39-2-9. [Witness fees taxed as costs; limitation. ] 


In no case in any of the courts of this state, shall any fees for witnesses be taxed to exceed four 
witnesses, on each side, unless under the direction of the court, and in the court's discretion the 
same may be necessary. 


History: Laws 1887, ch. 40, § 3; C.L. 1897, § 1812; has not paid or is not obligated to pay, it is the duty of 
Code 1915, § 5900; C.S, 1929, § 155-106; 1941 Comp., the court and it has the power to strike such fees from 


§ 29-108; 1953 Comp., § 25-1-8. the cost bill. Marcus v. St: Paul Fire & Marine Ins. Co., 
Cross references. — For when costs of depositions are 1931-NMSC-030, 85 N/M, 471, 1 P.2d 567. 
recovered, see Rule 1-054 NMRA. Discretion abused ‘where fees for consolidated 
Compiler' s notes. — The title of Laws 1887, ch. 40 cases taxed. — Discretion as to taxing witness fees as 
purports. to amend §§ 1268 to 1271 of C.L. 1884, but the costs was held abused, where nine cases were consoli- 
body of the act appears. to be an original instead of an dated for trial and full mileage and per diem for each wit- 
amendatory act. ness were taxed as costs in each case. Marcus v. St. Paul 
Fire & ine Ins; Co., 1931- sag 030, 35 N.M. 471, 1 
ANNOTATIONS seviieeaae fo aanartiiten tat 
Duty of court to strike unnecessary fees. — When Section has reference only to civil cases, 1915-16 
causes. are consolidated for trial, there can be no neces- Op. Att'y Gen. No. 16-1792. 


sity ordinarily to subpoena. any witness more than once, Am. Jur. 2d, A.L.R. and C.J.S. references. — 20 Am. 


or to pay him more than one fee, If a party unnecessar- Jur. 2d Costs § 49. 
ily accumulates such expense, or seeks recovery of fees he 20 C.J.S. Costs § 107 et pene 


39-2-10. [Taxing costs of additional witnesses; certificate of 
court required. | 


It shall not be legal in any civil suit for the clerk of any district court to tax in favor of the pre- 
vailing party the costs of more than,four witnesses, unless the court shall certify upon the record 
that the attendance of more than four witnesses was necessary in the case. 


History: Laws 1858-1859, p, 30; C.L. 1865, ch. 46, denying motion for certificate.allowing fees and expenses 
§ 16; C.L. 1884, § 2209; C,L. 1897, § 3155; Code 1915, of more than four witnesses. Frank A. Hubbell Co. v. Cur- 
§ 4286; C.S. 1929, § 105-1305; 1941 Comp., § 29. 108; tis, 19836-NMSC-0338, 40 N.M. 234, 58 P.2d 1163. 
1953 Comp.; § 25-1-9. / -3tAm., Jur. 2d, A.L.R. and C.J.S. references, 20 Am: 
y,,°, Jur. 2d Costs:§ 49. 
- ANNOTATIONS tp 20 C.J.S. Costs § 107 et seq. 


Stating grounds for denial of witness fees not re- 
quired. — Trial court is not required to state grounds for 


™ 6 5it 


39-2-11. [Bill of costs to be collected after issuance of Sebudtion'? 
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When final judgment or decree shall be rendered in any cause, and execution shall be ideued 
thereon, the clerk shall make a complete copy of all the costs’taxed against the defendant’in ex- 
ecution, under his hand and the seal of the court, together with a certificate that the said bill of 
costs is correct.'The said bill of costs shall be delivered to the officer to whom the execution. shall 
be directed for execution, and when the writ shall be served, the officer shall deliver the said bill of 
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costs to the defendant in execution, and shall receipt the same when paid, and the said clerk shall 
be entitled to fifty cents [($.50)] for such copy, to be paid as other costs. 


History: Laws 1858-1859, p. 32; C.L. 1865, ch. 46, _. -ANNOTATIONS 


§ 18; C.L. 1884, § 2211; C.L. 1897, § 8157; Code 1915, sf ya us 
§ 4288; C.S. 1929, § 105-1807; 1941 Comp, ) 29-110; Costs should be taxed before transcript is pre- 
1953 Comp., § 25-1-10. pared and filed in the supreme court. Daily v. Fitzgerald, 


1913-NMSC-001, 17 N.M. 159, 130 P. 247, 
Am. Jur, 2d, A.L.R. and C.J.S. references. — 20 Am. 
Jur, 2d Costs § 96, 


39- 2- 12.. -[Transcript of cost book has effect of execution. | 


he every cause in which either party shall become liable to pay coBte the clerk may make out a 
transcript from the cost book as above directed, and the same shall have in all respects the force 
and effect als an execution, and shall be served, collected and returned i in the same manner. 


History: Laws 1858-1859, p. 32; C.L. 1865, ch. 46, Cross references, — For execution, see. 39-4-1 NMSA 
§ 19; C.L. 1884, § 2212; C.L. 1897, § 3158; Code 1915, 1978 et seq. 
§ 4289; C.S. 1929, § 105- 1308; 1941 Comp., § 29-111; aa 
1988 Comp., § 25- i Tis 


39-2-13. [Collection of excessive fees or fees for services not rendered; 
retaxing costs; civil penalty.] 


Any officer who shall knowingly claim for his services in any cause in the district court higher 
fees than provided by law, or shall claim fees for'services not rendered, shall be liable to the party 
against whom such fraudulent charge is made in three times the amount of such charge: provided, 
that the same has been paid by the party; and when such payment has been made, the party 
against whom the charge has been made. may petition the court to retax the costs, and if the court 
shall find that fraudulent charges have been made and paid, it'shall adjudge the officer in fault 
to pay to the party injured three times the amount of the charges and enforce the collection of the 
same by means of an execution as in other cases. 


History: Laws 1858-1859, p. 32; C.L. 1865, ch. 46, § 4290; C.S. 1929, § 105-1309; 1941 Comp. +» § 29-112; 
§ 20; C.L. 1884, § 2213; C.L. 1897, § 3159; Code 1915, 1953 Comp. 98 25-1- 12. 


39-2-14. [Plaintiff may be required to give security for costs; abatement 
on failure; reinstatement. | 


In all cases the plaintiff, on motion of any person interested in the suit or costs, may be ruled to 
give security for costs, and in case he shall fail so to do on or before the first day of the next term 
after such rule, the case shall abate. 

Provided, however, that should said parties at any time during said term file with the clerk of 
the district court a good and sufficient bond, such cause may upon application of said:party be re- 
instated on the docket of the court, subject to trial during the term as other.cases. 


History: Laws 1850-1851, p. 146; C.L. 1865, ch. 27, bond. City of Roswell v. Bateman, 1915-NMSC-011, 20 

§ 47; C.L. 1884, § 1843; C.L. 1897, § 2892; Laws 1909, N.M. 77, 146 P. 950. 
ch. 77, § 1; Code 1915, § 4291; C.S. 1929, § 105-1310; Granting or denying motion to give security bond for 
1941 Comp., § 29-113; 1953 Comp., § 25-1-13. . costs is an exercise of judicial discretion. State ex rel. Leb- 
Cross references. — For labor commissioner not re- eck v. Chavez, 1941-NMSC-016, 45.N.M. 161, 118 P.2d179. 
quired to give security for costs, see 50-4-12 NMSA 1978. Meaning of "bond" for labor commissioner (now 
For appeals bonds, see Rule. 1-062 NMRA, director of labor and industrial division). — Under 
Subsection A of wage claim statute, 50-4-12 NMSA 1978, 
ANNOTATIONS the word "bond" relates only to the costs of a proceeding 
Discretion of court. — It is discretionary with the and relieves labor commissioner (now director of labor and 


industrial division) from giving a:cost bond under the pro- 


oT 1 ' 
rte ches Saas aE TD ae visions of this section, and the word "bond" in Subsection 
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B refers only to guaranteeing the fees of the sheriff or 
other officer. Cal-M, Inc. v. McManus, 1963-NMSC-184, 73 
N.M, 91, 385 P.2d 954. 

Cost bond on appeal is not essential to jurisdiction 
of the supreme court, and its filing may be waived. Abeytia 
v, Spiegelberg, 1915-NMSC-072, 20 N.M. 614, 151 P. 696. 

Default judgment without acting on motion for 
cost bond. — After answer to a verified complaint on 
a promissory note has been stricken out as "sham and 
unverified," and the defendant has elected to stand on 
his answer, he may have default judgment against him 
without first acting specifically on his motion for costs 
bond filed with his answer. Pilant v. S. Hirsch & Co., 
1907-NMSC-0038, 14 N.M. 11, 88 P. 1129, 

Attachment proceeding bond not waived for la- 
bor commissioner (now director of labor and indus- 
trial division). — Sections 50-4-11 and 50-4-12 NMSA 
1978 relating to wage-claim actions by the labor commis- 
sioner (now director of labor and industrial division) do 
not waive the requirement for the furnishing of a bond in 
an attachment proceeding under 42-9-4 and 42-9-7 NMSA 
1978. Cal-M, Inc. v. McManus, 1963-NMSC-184, 73 N.M. 
91, 385 P.2d 954. 

Affidavit for forma pauperis sufficient answer to 
rule for security. — An affidavit for the right to sue in 
forma pauperis is sufficient answer to the rule for security 
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for costs. Bearup v. Coffey, 1898- NMBG0) 9 N.M. 500, 
55 P. 289, 

Plaintiff who dismisses his suit must pay costs 
and reimburse the defendant. Delahoyde v, wives! 
1935-NMSC-063, 39 N.M. 446, 49 P.2d 253.. i 

Am. Jur. 2d, A.L.R: and C.J. S. references. — 20 Am, 
Jur. 2d Costs § 78 et seq. 

Leave of court as protonuisite. to action .on oad? for 
costs, 2 A.L.R. 575. 

Waiver of statute or court rule requiring nonresident 
plaintiff to give security for costs, 8 A.L.R. 1510. 

Assignment of judgment as carrying rights of assignor 
as to cost bond, 63 A.L.R. 292. 

' Habeas corpus, security for costs in, 81'A.L.R. 154, 

Statute regarding security for costs as mandatory or 
permitting exercise of discretion, 84 A,L,R. 252.. 

What is an action within statutes requiring security for 
costs, 181 A.L.R. 1476. 

Recovery. of damages resulting from wrongful is- 
suance of injunction as limited to amount of bond, 30 
A.L.R.4th 273. 

What constitutes "fees" or "costs" within meaning ‘of 
federal statutory provision (28 USCS § 1915 and simi- 
lar predecessor statutes) permitting party to proceed in 
forma pauperis without prepayment of fees and costs or 
security therefor, 142 A.L.R. Fed. 627. 

20 C.J.S, Costs § 59 et seq. 


ARTICLE 3 
Appeals 


Sec. 

39-3-1. Appeals to district court; trial de novo. 

39-3-1.1. Appeal of final decisions by agencies to district 
court; application; scope of review; review 
of district court decisions. 

. Civil appeals from district court. 

. Appeals from district court in criminal cases. 

. Interlocutory order appeals from district court. 
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-3-5, Writs.of error. 
9-3-6. Continuation in supreme court and court of appeals. 
9-3-7. Appeals from district court; special statutory pro- 
ceedings. 
39-3-8, Cross appeals. 
39-3-9, Title or possession of property involved; superse- 
deas bond. 
39-3-10. Sections 39-3-9 and 39-3-10 NMSA 1978 supple- 
mental. 


39-3-11, Appellate costs. 
39-3-12. Indigent appeals; free process. 


Sec. 
39-3-13. 
89-3-14, 
39-38-15. 
39-3-16, 
39-3-17. 
39-38-18. 
89-38-19, 
39-3-20. 
39-38-21, 
39-38-22, 
389-3-23. 
39-38-24. 
389-3-25. 
39-3-26. 
39-38-27, 
39-3-28. 
39-3-29, 
39-38-30, 


Transcript of record. 

Appellant may dismiss appeal. 
Appeals; contempt and habeas corpus. 
Parties; joinder, 

Failure to join. 

Inability to join. 

Death of party before review. 

Death of party pending review. 
Substitution of parties upon review. 
Supersedeas and stay in civil actions. 
Automatic stay. 

Discretionary stay. 

District court clerk; fees for record, 
Disposition after review. 

Award of damages on review. 
Directions following review; execution. 
Directions following review; judgment on bond. 
Costs in civil actions. 


39-3-1. Appeals to district court; trial de novo. 


All appeals from inferior tribunals to the district courts shall be tried anew in said courts on 
their merits, as if no trial had been had below, except as otherwise provided by law. 


History: Laws 1917, ch. 48, § 59; C.S. 1929, § 105- 
2533; 1941 Comp., § 19-1001; 1953 Comp., § 21-10-1; 
Laws 1955, ch. 68, § 1. 

Cross references. — For costs on appeal, see 39-2-5 
and 39-2-6 NMSA 1978, and Rule 12-403 NMRA. 

For free process on indigent appeals, see 39-3-12 NMSA 
1978. 

For constitutional provision as to appeals from probate 
courts and other inferior courts, see N.M. Const., art. VI, 
§ 27. 
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For appeals from administrative agencies, see Rules 1- 
074 and 1-075 NMRA. 

‘For appeal of assessments far local dae etiven ene to 
district court, see 3-33-35 and 3-33-37 NMSA 1978. 

For appeals from metropolitan court to district court, 
see 34-8A-6 NMSA 1978, 

For appeals from magistrate court to district court, see 
35-13-2 NMSA 1978. 

For appeal of violation of municipal ordinances, see 35; 
15-10 NMSA 1978, 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


89-3-1 


For appeal from order of director of financial institu- 
tions division, see 58-1-45 NMSA 1978. 

For review of supervisor's order regarding savings and 
loan associations, see 58-10-84 NMSA 1978. 

For review of bank examiner's decisions on small loans, 
see 58-15-25 NMSA 1978. 

For review of public service commission orders, see 62- 
11-1 to 62-11-6 NMSA 1978. 

For appeal from decision of viewers awarding damages 
to county roads, see 67-5-19 NMSA 1978. 

For appeals from orders of mine inspector, see 69-6-2 
NMSA 1978. 

For appeals from state engineer regarding water rights, 
see 72-7+1 to 72-7-3 NMSA 1978. 

For appeal from determination of irrigation district con- 
cerning exemption from tax, see 73-11-29 NMSA 1978. 

For appeal from county commissioners regarding elec- 
trical irrigation districts, see 73-12-4 NMSA 1978. 

For appeal from board of directors of irrigation district 
regarding transfer of water rights, see 73-13-4 NMSA 
1978, 

For civil appeals from magistrate courts, see Rules 2- 
705 and 1-072 NMRA. 

For appeals from the metropolitan court in on the re- 
_ cord cases, see Rule 1-073 NMRA. 

For criminal appeals:from magistrate courts, see Rule 
6-703 NMRA. 


ANNOTATION 


Appeals from a court of record. — Whether a lower 
court is of record determines whether a trial will be de 
novo. If an appeal is on record, the district court acts as a 
typical appellate court reviewing the record of the lower 
court's trial for legal error. In a de novo appeal, in contrast 
to appeals on the record, the district court conducts a new 
trial as if the trial in the lower court had not occurred. 
State v, Foster, 2003-NMCA-099, 134 N.M. 224, 75 P.3d 
824, cert. denied, 1384 N.M. 179, 74 P.3d 1071 (2003). 

Appeal of guilty plea. — A defendant is not entitled, 
as a matter of right, to a trial de novo in district court 
following judgment against him on his guilty plea and dis- 
position agreement in the metropolitan court. State v. Ba- 
zan, 97 N.M, 581, 641 P.2d 1078 (Ct. App.), cert. denied, 98 
N.M. 50, 644 P.2d 1039 (1982), overruled in part by State v. 
Ball, 104 N.M. 176, 718 P.2d 686 (1986), 

District court erred in dismissing defendant’s 
de novo appeal. — Where defendant was charged with 
criminal damage to property of a household member, and 
where, at arraignment in magistrate court, defendant 
asked to be represented by a public defender, and where 
the magistrate court judge entered an order condition- 
ally appointing the Law Offices of the Public Defender 
(LOPD), finding that "the defendant was unable to obtain 
counsél and desires representation by the LOPD", and 
where, in that same proceeding while defendant stood ac- 
cused of a crime and had requested but had not yet re- 
ceived legal representation, the magistrate court judge 
accepted defendant’s plea of no contest and adjudicated 
defendant’s guilt, and where on de novo appeal to the dis- 
trict court, the district court judge dismissed the appeal 
for lack of prosecution, finding that defendant had not 
taken action on the case in more than 180 days, the dis- 
trict court erred in dismissing defendant’s de novo appeal, 
because the district court effectively shifted the burden 
on defendant to bring himself to trial. While a defendant 


APPEALS 


has the burden to file a de novo appeal according to appli- . 


cable rules of procedure, the defendant does not have the 
burden to move the case forward thereafter. State v. Cruz, 
2021-NMSC-015, rev’g A-1-CA-37581, mem. op. (May 24, 
2019) (non-precedential), ~ 

County in which appeal should be heard. — An 
appeal of hearing officer's decision for bids for a campus 
electrical distribution upgrade project must be taken in 
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the district court of the county in which the agency main- 
tains its principal office or the district court of any county 
in which a hearing on the matter was conducted. Use of 
the word "may" in Section 39-3-1.1C NMSA 1978 does not 
permit an administrative appeal to be brought in any dis- 
trict court. The appeal itself is permissive and not manda- 
tory. State ex rel ENMU Regents v. Baca, 2008-NMSC-047, 
144 N.M. 530, 189 P.3d 663. 

Appeal premature. — The petitioner's appeal of the 
human services department's administrative decision es- 
tablishing a claim for overpayment of food stamp benefits 
was premature where the department failed to exercise its 
authority under federal law to settle, adjust, or compromise 
the department's overpayment claim. Waters-Haskins v, 
N.M. Human Services Dept., 2008-NMCA-127, 144 N.M. 
853, 192 P.3d 1230, cert. granted, 2008-NMCERT-009, 145 
N.M. 257, 196 P.3d 488, rev'd, 2009-NMSC-031, 146 N.M. 
391, 210 P.3d 817. 

District court must try case de novo. — District 
court, in prosecution for assault and battery, must try the 
case de novo, as other criminal cases. Territory v. Lowitski, 
6 N.M. 2385, 27 P. 496 (1891) (decided under former law). : 

Where appellant interposed a plea to the jurisdiction 
of a justice of the peace (now magistrate), which was 
overruled, and he declined to plead further and judg- 
ment was rendered against him, and on appeal to the 
district court appellant conceded the jurisdiction of the 
justice of the peace but appellee's motion for affirmance 
of the judgment was overruled, the latter ruling was 
proper because the case is triable de novo in the district 
court, upon the merits, under our statute. Rogers v. Kemp 
Lumber Co,, 18 N.M. 800, 187 P. 586 (1918) (decided un- 
der former law). 

Trial de novo is trial "anew," as if no trial whatever 
had been had in the municipal court. City of Farmington v. 
Sandoval, 90 N.M. 246, 561 P.2d 945 (Ct. App. 1977). 

District court does not review correctness of pro- 
ceedings in municipal court; the district court trial is 
as if ‘no trial had been held in the municipal court. City of 
Farmington v. Sandoval, 90 N.M. 246, 561 P.2d 946 (Ct. 
App. 1977). 

In an appeal from the magistrate court, the dis- 
trict court's review is not for legal error. — Where 
defendant was charged in magistrate court with one mis- 
demeanor traffic violation and three petty misdemeanor 
violations, and where, two days before trial, defendant 
requested copies of jury questionnaires from the magis- 
trate court clerk, who informed defendant that the mag- 
istrate court required a copying fee for copies of the jury 
questionnaires, and where, the day before trial, defendant 
filed a verified application for free process for indigency, 
along with a motion to continue his trial, and where, the 
next morning, with the jury panel already in the court- 
room for jury selection, the magistrate court orally denied 
defendant's motion to continue, and where, following a 
jury trial, defendant was convicted on all four counts, and 
where defendant appealed to the district court and filed a 
pretrial motion requesting appellate review of the magis- 
trate court clerk's refusal to provide him free copies of the 
jury questionnaires and of the magistrate court's denial of 
his motion to continue, and where the district court denied 
defendant's pretrial motion and held a de novo jury trial, 
after which, defendant was again convicted on all four 
counts, and where, on appeal, defendant claimed that the 
district court should have remanded his case to the mag- 
istrate court for a new trial, the district court did not err 
in providing defendant with a trial de novo, because the 
district court's review in an appeal from the magistrate 
court is not for legal error. Defendant's claims of error can 
only be remedied by a trial de novo in the district court, 
and no rule permits the district court to remand or other- 
wise transfer jurisdiction back to the magistrate court for 
a new trial. State v. Lucero, 2022-NMCA-020, cert. denied. 
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Trial de novo on alternative means of committing 
offense did not violate double jeopardy. — When a 
defendant is convicted based on one-:of two alternative 
means of committing a single crime, there is not:an im- 
plied acquittal of the other alternative unless the convic- 
tion logically excludes guilt of the other: alternative; if 
there is no implied acquittal, there is no constitutional 
prohibition against retrial of both’ alternatives after) a 
conviction is setiaside. State v. Ben, 2015-NMCA-118, cert. 
denied, 2015-NMCERT-011. 

Where defendant was charged in magistrate court ‘srith 
multiple means of committing DWI; per se DWI and im- 
paired to the slightest degree, and was. convicted on the 
per se theory of DWI; defendant's double jeopardy-rights 
were not violated when he was retried de novo on the 
impaired theory in the district court, because his con- 
viction on the per se theory. of DWI was not logically in- 
consistent with a finding of impaired DWI. State v. Ben, 
2015-NMCA-118; cert. denied, 2015-NMCERT-011, 

Agency's interpretation of intellectual disability 
and related condition was reasonable. — Where ap- 
plicant, a young man diagnosed with cervical spina bifida, 
was screened for admission to plaintiffs nursing facility 
pursuant to a preadmission screening and annual resi- 
dent review program (PASARR), which is required by fed- 
eral.and New Meszico regulations to identify individuals 
with mental illness or intellectual disability applying to 
and residing in medicaid-certified nursing facilities, and 
where plaintiff decided not to forward applicant's level I 
screening for a level II screening despite applicant's spina 
bifida diagnosis, based on a determination that applicant 
did not have an impairment of intellectual functioning 
similar to those of intellectually disabled persons, and 
where the New Mexico human services department(HSD) 
initiated a recoupment action against the nursing facility 
to recover the medicaid funds the nursing facility received 
for care of applicant to which plaintiff was not entitled 
because it failed to comply with the PASARR screening 
regulations, which required it to initiate a level II screen- 
ing prior 'to applicant's admission, and where the district 
court upheld the agency recoupment action, finding that 
plaintiff breached its duty to report applicant's condition 
to the department of health, and where the New. Mexico 
court of appeals reversed the district court, finding that 
the screening forms and instructions did not have the force 
and effect of law and cannot serve as the basis for an HSD 
enforcement action, the New Mexico supreme court held 
that the court of appeals was correct in determining that 
the level I screening form and instructions were interpre- 
tive rules and not legislative rules, but erred in holding 
that plaintiff did not violate the law by determining appli- 
cant did not have an intellectual disability and declining 
to initiate a level II screening, because that determination 
is the sole province of the state mental health and intel- 
lectual disability authority. Princeton Place v. NM: Hum, 
Servs, Dep't; 2022-NMSC-005, rev'g 2018-NMCA-036, 419 
P.3d 194. 

Review of Medicaid recoupment action, — Where 
petitioner, a nursing home, appealed the district court's 
decision upholding the decision of the director of the New 
Mexico Human services department, medical assistance 
division, (HSD/MAD).to recoup medicaid payments.made 
to petitioner on the basis that petitioner was not entitled 
to medicaid payments for services to a certain resident be- 
cause petitioner did not comply with New Mexico depart; 
ment,of health (DOH) nursing home preadmission screen- 
ing regulations before it admitted the resident, the district 
court erred in determining that petitioner improperly per- 
formed or otherwise failed to complete the screening pro- 
cess, because petitioner's admission coordinator correctly 
completed the screening form provided by DOH and, be- 
cause, the screening form and instructions provided by 
DOH were not promulgated according to. the New Mexico 
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Administrative Procedures Act, they do not have the force 
and effect of law and cannot serve as the basis for a HSD/ 
MAD enforcement action. Princeton Place v. N.M. ie 
Servs. Dep't, 2018-NMCA-036, cert. granted. > 

Late filing of appeal. — Because timely filing of an 
appeal is a mandatory precondition rather than an abso- 
lute jurisdictional requirement, a trial court may, under 
unusual circumstances, use its discretion‘and entertain 
an appeal even though it is not timely filed. The decision 
to dismiss an appeal is extreme and must be determined 
on a Gase-by-case basis. Trujillo v. Serrano, 117 N. M. 273, 
871 P.2d 369 (1994). 

Court error may excuse late appeal. patice un- 
usual circumstance that would warrant permitting an un- 
timely appeal is if the delay is a result of judicial error. To 
deny a party the constitutional right to an’appeal because 
of a mistake on the part of the court runs against the most 
basic precepts of justice and fairness. Trujillo v. Serrano, 
117 N.M..273, 871 P.2d 369 (1994). 

District court not to:review probate court deter- 
mination on certiorari, — The district court is in er- 
ror in reviewing the probate court's determination on writ 
of certiorari as certiorari is available only if the probate 
court lacked jurisdiction in the case or if no right of appeal 
existed. Jones v. Seaton, 80 N.M. 210; 453 P.2d 380 (1969), — 

Even if determination erroneous, — The determi- 
nation of the intention of the testator, even though errone- 
ous, does not oust the probate judge of jurisdiction. The 
remedy for a claimed error is by appeal, not by certiorari. 
Jones v. Seaton; 80 N.M. 210,453 P.2d 380 (1969)... .. 

District court not to take jurisdiction unless in- 
ferior court had same. — District court cannot, on ap- 
peal, take jurisdiction, except for purpose of dismissal, un- 
less the inferior court had acquired jurisdiction. Chaves 
v, Perea, 3 N.M. (Gild.) 89, 2 P, 73 (1884) (decided under 
former law). 

Appeal held not to operate as stay of execution. 
— The taking of.an appeal or suing out a writ of error does 
not operate as a stay of execution, and a judgment plain- 
tiff has a right to issue execution upon, such judgment, 
or take such other proceedings as the law contemplates, 
in the absence of a supersedeas bond approved and filed 
in accordance with law. Llewellyn v. First State Bank, 22 
N.M. 358, 161 P. 1185 (1916) (decided under former law), 

State has no right to appeal from judgment of the 
district court sustaining in part.a demurrer (now. motion 
to dismiss) to an information charging defendant with 
trespassing on a school section, State v. Dallas, 22 N.M. 
392, 163 P. 252 (1917). 

There is no statutory authority authorizing an, appeal 
by the state from a judgment sustaining a plea in abate- 
ment to an indictment. Ex parte Carrillo, 22 N.M. 149, 158 
P, 800 (1916) (decided under former law). 

District court controlled by rules of practice, — 
Appeals from inferior tribunals to the district court must 
be tried upon their merits as if they were new actions in 
such court, which is not to be trammeled in its mode of 
proceeding by the irregular, untechnical acts-of the justice 
of the peace (now magistrate), but the proceedings are to 
be controlled by its enlarged rules of practice which per- 
mit amendments to show jurisdiction of such justice of the 
peace. Sanchez y Contreas v. Candelaria, 5 N.M. 400, 23 
P, 239 (1890) (decided under former law). . 


On appeal from a justice of the peace (now magistrate), 
the district court may permit an amendment to the com- 
plaint to remedy deficiencies in the justice court, and it is 
error to refuse such amendment. Romero v. Luna, 6 N.M. 
440, 30 P. 855 (1892); Sanchez y Contreas v. Candelaria, 
5 N.M. 400, 23 P, 239 (1890) (decided. under former law). 
Right of appeal governed by statute when judg- 
ment rendered, — As a general rule, the right of appeal 
is governed by the statute in force when final judgment is 
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rendered, and, unless the statute which changes the right 
of appeal clearly intends a retrospective effect, it has no 
application to causes in which final judgment was ren- 
dered prior to its passage. Jackman v. Atchison, T: & — 
Ry., 22 N.M. 422, 163 P. 1084 (1917). 

Computation of time for taking appeal. — The time 
for taking an appeal or writ of error is computed from the 
date of the denial of the motion for new trial and not from 
the date of the entry of judgment, the motion for a new 
trial having been filed within the specified time. Romero 
v. McIntosh, 19 N.M, 612, 145 P. 254 (1914) (decided under 
former law). 

Delay in conducting appeal de novo. — A delay in 
conducting an appeal de novo in district court following 
a conviction in municipal court did not establish a depri- 
vation of the defendant's constitutional rights since the 
defendant had a responsibility to try to keep the case from 
slipping through the cracks. Town of Bernalillo v. Garcia, 
118 N.M. 610, 884 P.2d 501 (Ct. App.), cert. denied, 118 
N.M. 585, 883 P.2d 1282 (1994). 

Organic Act prohibited appeals other than from 


final judgments. — The Organic Act, establishing the , 


territory of New Mexico, prohibited the entertaining of 
appeals from any class of decisions other than final judg- 
ments. Weaver v. Weaver, 15 N.M. 333, 107 P. 527 (1910) 
(decided under former law). 

Judgment vacating previous voidable judgment 
as final. — A judgment of a district court purporting 
to vacate a previous judgment which was voidable, but 
not void, is a final judgment and appealable. Weaver v. 
Weaver, 16 N.M. 98, 113 P. 599 (1911) (decided under for- 
mer law). 

Violation of injunction as final judgment. — Ap- 
peals do not lie to the supreme court from judgments of 
district courts which commit persons to jail for the will- 
ful violation of an injunction, for this statute only confers 
jurisdiction to review by appeal final judgments rendered 
upon indictments in criminal cases. Marinan v. Baker, 12 
N.M. 451, 78 P. 531 (1904) (decided under former law). 

Fiduciaries are entitled to supersede judgment 
against them, as such, only when they have sued out an 
appeal or writ of error within 60 days from the date of 
final judgment. Sakariason v. Mechem, 20 N.M. 307, 149 
P. 352 (1915) (decided under former law). 

Appeal of contested election. — The district court 
had appellate jurisdiction from judgments and orders of 
the prefects and alcaldes in all cases not prohibited by 
law, including contested election cases for justice of the 
peace (now magistrate). Quintana v. Tompkins, 1 N.M. 29 
(1853), overruled Arellano v. Chacon, 1 N.M. 269 (1859), 
holding that no appeal lie from probate court judgment in 
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case of contested election for office of justice of the peace 
(decided under former law), 

Appeals from probate court. — Appeals may be 
taken from judgments relating to revenue of probate 
courts, in which the causes originated, to the district and 


_ not to the supreme court, provided they are taken on the 


day of trial; so that the district and not the supreme court 
is by law the appropriate appellate tribunal from the 
judgment of the probate court. Territory v. Ortiz, 1 N.M. 6 
(1852) (decided under former law). 

Where judgment of probate court is not final, but 
merely an interlocutory order, it is error to compel an ap- 
peal to the district court by * mandamus. Territory ex rel. 
Lee v. Hubbell, 9 N.M. 560, 58 P. 344 (1899) (decided under 
former law). _ 

To allow interlocutory appeal of order of suppres- 
sion from magistrate court would impermissibly ex- 
pand the appellate jurisdiction of the district court to hear 
matters beyond those currently allowed. State v. Hein- 
sen, 2004-NMCA-110, 186 N.M. 295, 97 P.3d 627, aff'd, 
2005-NMSC-035, 138 N.M. 441, 121 P.3d 1040. 

The state does not have the statutory authority or con- 
stitutional right to immediately appeal a magistrate court. 
order suppressing evidence to the district court. State v. 
Heinsen, 2004-NMCA-110, 13836 N.M. 295,97 P.3d 627, 
aff'd, 2005-NMSC-035, 138.N.M. 441, 121 P.3d 1040. 

Action outside scope of district court's appellate 
jurisdiction. — Where in a de novo motion hearing the 
district court took testimony of the same witnesses heard 
in the magistrate court, entered specific findings concern- 
ing those witnesses’ credibility, reversed the magistrate's 
order and remanded the case to the magistrate for trial, 
this action is:clearly outside the scope of the district court's 
appellate jurisdiction, which only provides an appeal by a 
full trial de novo as if the trial below had not happened in 
the magistrate court. State v. Heinsen, 2004-NMCA-110, 
1386 N.M, 295, 97 P.3d 627, aff'd, 2005-NMSC-035, 138 
N.M. 441,121 P.3d1040. 

Appeal from hearing officer's decision. — "Infe- 
rior tribunals," as used in this section, does not include a 
county personnel board or hearing officer; county was not 
entitled to de novo review of an adverse personnel deci- 
sion by a hearing officer. Bd. of Cnty. Comm'rs v. Harrison, 
1998-NMCA-106, 125 N.M. 495, 964 P.2d 56. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
stitutionality of statute penalizing unsuccessful appeal to 
courts from action of administrative board, 39 A.L.R..1181. 

Plea of guilty in police, magistrate, municipal, or simi- 
lar inferior court as precluding appeal, 42 A.L.R.2d 995, 

4 C.J.S. Appeal and Error § 41. 


39-3-1.1. Appeal of final decisions by agencies to district court; 
application; scope of haevie ws review of district court 


decisions. 


A. The provisions of this section shall apply only to judicial review of agency final decisions 
that are placed under the authority of this section by specific statutory reference. 
B. Upon issuing a final decision, an agency shall promptly: 
(1) prepare a written decision that includes an order granting or denying relief and a 
statement of the factual and legal basis for the order; 
(2) file the written decision with the official public records of the agency; and 
(3) serve a document that includes a copy of the written decision and the requirements for 


filing an appeal of the final decision on: 


(a) all persons who were parties in the proceeding before the agency; and 
(b) every person who has filed a written request for notice of the final decision in that 


particular proceeding. 
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C. Unless standing is further limited by a specific statute, a person aggrieved by a final deci- 
sion may appeal the decision to district court by filing in district court a notice of appeal'within 
thirty days of the date of filing of the final decision. The appeal may be taken to the district court 
for the county in which the agency maintains its principal office or the district court of any county 
in which a hearing on the matter was conducted. When notices of appeal from a final decision are 
filed in more than one district court, all appeals not filed in the district court in which the first 
appeal was properly filed shall be dismissed. without prejudice. An appellant whose appeal was 
dismissed without prejudice pursuant to the provisions of this subsection shall have ‘fifteen days 
after receiving service of the notice of dismissal to file a notice of appeal in the district, court. in 
which the first appeal was properly filed. 

D. Ina proceeding for judicial review of a final decision by an apericy: the district court may y Set 
aside, reverse or,remand the final decision if it determines that: 

(1). the agency acted fraudulently, arbitrarily or capriciously; « 

(2) the final decision was not supported by substantial evidence; or 

(3) the agency did not act in accordance with law. 

E. A party to theappeal to district court may seek review of the district court tseiaiot by filing 

a petition for writ of certiorari with the court of appeals, which may exercise its discretion whether 
to grant review. A party may seek further review by filing a petition for writ of certiorari with the 
supreme court. . 

F. The district court may certify to the court of appeals a final decision anwenled to the district 
court, but undecided by that court, if the appeal involves an issue of substantial public interest 
that should be decided by the court of appeals. The appeal shall bei be ier by the court of 
appeals. 

G. The procedures governing appeals and petitions for writ of certiorari that may be filed pur- 
suant to. the provisions of this section shall be set forth in rules adopted by the rani court. 

H. “As used's in this section: 

‘(1) ."agency" means any state or local public body or officer pared under the authority of 
this section by specific statutory reference; 

(2) "final decision" means an agency ruling that as a practical matter resolves all issues 
arising from a dispute within the jurisdiction of the agency, once all administrative remedies avail- 
able within the agency have been exhausted. The determination of whether:there is a final deci- 
sion by an agency shall be governed by the law regarding the finality of decisions by district courts, 
"Final decision" does not mean a decision by an agency on a rule, as defined in the State Rules Act 
[14-4-1 NMSA,1978]; and 

(8) “hearing on the matter" means a formal proceeding conducted 3 an agency or its hear- 
ing officer for the purpose of taking evidence or hearing argument concerning the dispute resolved 
by the final decision. 


History: Laws 1998, ch. 55, § 1; 1999, ch. 265, § 1. For appeal of provisional order relating to parking im- 

Cross references, — For appeals to district court, see provements, see 3-51-12 NMSA 1978. 
Rule 1-074 NMRA. For appeal of disallowance of claims against county, see 

For appeals from administrative agencies, see Rules 1- ) 4-45-5 NMSA‘1978. 
074 to 1-077 NMRA. , i For appeal of reassessment of icapeovement district as- 

For appeal of refusal to register voter, see 1-4-21 NMSA sessment by county board, see 4-55A-31 NMSA 1978. 
1978, For appeal of decision by administrator under Uniform 

For appeal of determinations relating to incorporation Unclaimed Property Act, see 7-8A-16 NMSA 1978, 
of territories, see 3-2-9 NMSA 1978. For appeal from order of the secretary of taxation and 

For appeal of order or decision of planning commission, revenue or county valuation protests board, see 7-38- 28 
see 3-19-8 NMSA 1978. NMSA 1978: , 

For appeal of decision of joint municipal-county zoning - For appeal of board decision: under Personnel Act, see 
authority, see 3-21-4 NMSA 1978. . 10-9-18 NMSA 1978. 

For appeal of zoning authority decision, see 3-21- 9 For appeal of final decision of retirement board, see 10- 
NMSA 1978, td 11-120 NMSA 1978. 

For appeals relating to improvement districts, see 3-33- For appeal of final agency order or decision in an adjudi- 
13, 3-33-16, 3-33-22 and 3-33-35 NMSA 1978. .. catory proceeding, see 12-8-16 NMSA 1978. 

For appeal of provisional order relating to fire-fighting For judicial review authorized under Procurement 
facilities, see 3-35-3 NMSA 1978. Code, see 18-1-183: NMSA 1978. 

For appeal of order relating to repair, closing and demo- For appeal of appeals board decisions under Public 
lition of dwellings, see 3-46-43 NMSA 1978. Works Minimum Wage Act, see 13-4-15 NMSA 1978. 

772 
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For appeal of game commission decision revoking li- 
cense, see 17-3-34 NMSA 1978. 

For appeal of decision by commissioner fixing value of 
improvements or in alieoting costs, see 19-7-17 NMSA 
1978. 

For appeal of commissioner's decision relating to sale or 
lease of state lands, see 19-7-67 NMSA 1978, 

For appeal of order by commissioner affecting appel- 
lant’s interest in oil.or gas leases, see 19-10-23 NMSA 
1978. 

For appeal of final determination relating to registra- 
tion of proprietary school, see 21-24-8 NMSA 1978. 

‘For appeal of suspension or revocation of teaching cer- 
tificate, see 22-10A-25 and 22-10A-28 NMSA 1978. 

For appeal of final decision relating to health facility, see 
24-1-5 NMSA 1978, 

For appeal of denial, suspension or revocation of food 
service permit, see 25-1-11 NMSA 1978. 

For appeal of board decision relating to imported meats, 
see 25-3-12 NMSA 1978. i 

For appeal of decision relating to renewal, suspension 
or revocation of state meat inspection service or establish- 
ment license, see 25-3-19 NMSA 1978, 

For appeal of dairy establishment denial, suspension or 
revocation, see 25-7B-9 NMSA.1978. 

For appeal of decision under Public Assistance Appeals 
Act, see 27-3-4 NMSA 1978. 

For appeal of order affecting hospital or ambulance ser- 
vice, see 27-5-12.1 NMSA 1978. 

For. appeal of civil penalty for interference with the of- 
fice of long-term .care ombudsman or retaliatory mp tdones 
see 28-17-19 NMSA 1978. 

For appeal of disciplinary action against state palicg of: 
ficer, see 29-2-11 NMSA 1978. 

For appeal of law enforcement agency refusal to correct 
arrest record information, see 29-10-8 NMSA 1978. 

For appeal of administrative decisions relating to deten- 
tion facility standards and inspections, see 32A-2-4 NMSA 
1978, 

For appeal of decision relating to dismissal, demotion 
or suspension of covered employee under District Attor- 
ney Personnel and Compensation Act, see 36-1A-9 NMSA 
1978. 

For appeal of. decision relating to, child placement 
agency or foster home, see 40-7A-6 NMSA 1978, 

For appeal of decision relating to payments under. the 
Relocation Assistance Act, see 42-3-14 NMSA 1978. 

For appeal of decision of board of county commissioners 
approving or disapproving a preliminary or final plat} see 
47-6-15 NMSA 1978. 

For appeal. of.commission order. pursuant to Occupa- 
tional Health and Safety Act, see 50-9-17 NMSA 1978. 

For appeal of revocation of certificate to conduct affairs 
in New. Mexico of a foreign corporation, or of certificate 
of incorporation of a domestic corporation, see 53-8-91 
NMSA 1978... 

For appeal of failure by corporation commission (now 
public regulation commission) to approve articles of incor- 
poration or other document, or of revocation of certificate 
of foreign corporation, see 63-18-2 NMSA 1978. . 

For appeal of notice, of disapproval of documents re- 
quired under Limited Liability Company Act, see 53-19-67 
NMSA 1978. 

For appeal of decisions relating to administrative pen- 
alty under Petroleum Products Standards Act, see 57-19- 
36 NMSA 1978. . 

For appeal of director's order under Banking Act, see 58- 

1-45 NMSA 1978. 

For appeal of supervisor's refusal of savings and loan 
charter, see 58-10-18 NMSA.1978. 

. For appeal of supervisor's decision after hearing under 
Savings and Loan Act, see 58-10-84 NMSA 1978. 
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For appeal of order issued pursuant to Model State 
Commodity Code, see 58-13A-21 NMSA 1978. 

For appeal of order under New Mexico Se¢urities Act, 
see 58-13B-56 NMSA 1978. 

For appeal of act or order of director pursuant to the 
New Mexico Small Loan Act: of 1995, see 58-15-25 NMSA 
1978. 

For appeal of revocation or-suspension of license a 
Motor Vehicle Sales Financé Act, see 58-19-4 NMSA 1978. 

For appeal.of final order issued under Mortgage Loan 
Company and Loan Broker Act, see 58-21-16 NMSA 1978. 

For appeal of final order issued under Escrow bats 
Act; see 58-22-29 NMSA 1978, 

For appeal from order ‘of siperininidntie ‘of insurance 
made after informal or administrative hearing, see ncn 
4-20 NMSA 1978. 

For appeal of revocation of, suspension of or icefival to 
grant insurance consultant license, see 59A-11A-4 NMSA 
1978, 

For appeal from insurance board order relating to ac- 
tion of superintendent, see 59A-17-35 NMSA 1978. 

For appeal of decision by superintendent relating to ac- 
tion or decision of FAIR plan administrators, see 59A-29-6 
NMSA 1978. 

For judicial review of order promulgating rates under 
New Mexico Title Insurance Law, see 59A-30-9 NMSA 
1978. 

For appeal of superintendent's decision relating to ac- 
tion of board of directors of life insurance guaranty asso- 
ciation, see 59A-42-12 NMSA 1978. 

For appeal of superintendent's decision relating to 
claim denied by insurance guaranty association, see 59A- 
43-14 NMSA 1978. 

‘For appeal of final decision by superintendent relating 
to contract dispute between health care plan and pur- 
veyor, see 59A-47-29 NMSA 1978. _ . 

For appeal of decision by state fire board, see 59A-52-22 
NMSA 1978. 

For appeal of licensing authority's suspension or revoca- 
tion of a license under the Bingo and Raffle Act,-see 60- 
2B-4 NMSA 1978. 

For appeal of approval or disapproval of license under 
Liquor Control Act, see 60-6B-2 NMSA 1978. 

For appeal of revocation, suspension or fine of licensee 
under Liquor Control Act, see 60-6C-6 NMSA 1978, 

For appeal of adverse decision under Uniform Licensing 
Act, see 61-1-17 NMSA 1978, 

For nonreviewability of decisions granting or denying 
stays of board decisions under Uniform Licensing Act, see 
61-1-19 NMSA 1978, 

For appeal of decision relating to enforcement of Collec- 
tion Agency Regulatory Act, see 61-18A-32 NMSA 1978. 

For appeal of decision by director relating to the di- 
vision's refusal to issue motor vehicle dealer, wrecker, 
wholesaler or distributor license, see 66-4-3 NMSA 1978. 

For appeal of decision by director relating to the divi- 
sion's refusal to issue motor vehicle license, see 66-5-36 
NMSA 1978. 

For appeal of order relating to utility relocation hearing, 
see 67-8-19 NMSA 1978. 

For appeal of rates, tolls and other charges fixed by 
board for use of roads, bridges and ferries, see 67-10-2 
NMSA 1978. 

de appeal of zoning board decision, see 67-13-12 NMSA 
1978 

For appeal of actions relating to mines, see 69-6-2 
NMSA 1978. 

For appeal of final action, other than rule, relating to 
mine or mining, see 69-36-16 NMSA 1978. 

For appeal of commission order or decision under Oil 
and Gas Act, see 70-2-25 NMSA 1978. 
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For appeal of cancellation of compressed natural gas or 
liquefied petroleum gas license, see 70-5-16 and 70-5-17 
NMSA 1978, 

For appeal of decision of irrigation district board of di- 
rectors, see 73-11-29 and 73-12-4 NMSA 1978. E 

For appeal of nuclear regulatory commission licensing 
action, see 74-3-9 NMSA 1978. 

For appeal of charges assessed for cleanup of aighen 
hazardous materials, see 12-12-30 NMSA 1978. 

For appeal of commission ruling on issuance, refusal 
or revocation of weather control or cloud modification li- 
cense, see 75-3-11 NMSA 1978. 

The 1999 amendment, effective July ‘1, 1999, substi- 
tuted present subparagraph B(3)(a) for "all parties whose 
rights are adjudged by the final decision; and", added Sub- 
section F, and redesignated the subsequent subsections 
accordingly. 


ANNOTATIONS 


Meaning of the word "may". — The use of the word 
"may" in Subsection C of Section 39-1-1.1 NMSA 1978 
does not permit an administrative appeal to be brought i in 
any district court. It means that the appeal itself is per- 
missive and not mandatory. State ex rel. ENMU Regents v. 
Baca, 2008-NMSC-047, 144 M.M. 530, 189 P.3d 663. 

Requirements of written decision. — Section 39- 
3-1.1 NMSA 1978, at least as it applies to legislative 
bodies, plainly requires a document that adequately in- 
forms the affected parties of the action of the policymak- 
ing body and alerts the parties that they may proceed 
with an appeal of the legislative order. Village resolu- 
tions were officially adopted at public meetings after a 
lengthy and public process mandated by the Improve- 
ment Districts Act. Each contained an order in the form 
of resolutions, and each contained both facts and law. 
The resolutions cited Sections 3-33-1 through -48 NMSA 
1978 as legal authority for deciding the resolution, and 
included facts such as the approximate cost of the proj- 
ect and the names of the engineers who completed the 
study. They outlined the procedure that the village fol- 
lowed in arriving at the resolutions. They also contained 
a statement confirming that the village council exam- 
ined the plans, costs, and plat, and accepted them, It 
incorporated those plans in the resolution, noting that 
the plans were available for public examination. They 
included information about the village's consideration of 
all protests, including a finding that some were without 
merit while others had merit, and its confirmation of the 
revised assessment roll, noting that the roll was avail- 
able for public examination. Both resolutions included 
written notification of a right to appeal the decisions 
therein to the district court, This is sufficient to meet 
the requirements of Section 39-3-1.1B(1) NMSA 1978. 
Angel Fire v. Wheeler, 2003-NMCA-041, 1383 N.M. 421, 63 
P.8d 524, cert. denied, 133 N.M. 413, 63 P.3d 516. 

Factual and legal basis of decision required. — 
The district court exercising appellate jurisdiction under 
Section 39-1-1.1 NMSA 1978 is not a fact-determining 
body. Where a governing body is required by statute to 
provide a written factual and legal basis for its decision, 
and a decision turns on factual questions that the govern- 
ing body failed to resolve, the district court must remand 
for. further proceedings. VanderVossen v. City of Espa- 
nola, 2001-NMCA-016, 130 N.M. 287, 24 P.3d 319, cert. 
quashed, 131 N.M. 221, 34 P.3d 610. 

Written basis for decision not required. — Even 
though statute does not explicitly state that the commis- 
sion must provide a written factual and legal basis for its 
decision, administrative agencies must provide written 
factual and legal basis for their decisions in order to permit 
an effectual and meaningful review. Gila Res. Info. Proj- 
ect v. N.M. Water Quality Comm'n, 2005-NMCA-139, 138 
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N.M. 625, 124 P.3d 1164, cert. denied, 2005-NMEERT-009, 
138 N.M. 439, 120 P.3d 1182. 

Constitutionality. — Subsection EH, vesting the court 
of appeals with discretionary review authority of appeals 
to district court does not violate Article 6, Section 2 of 
the New Mexico constitution, because that section only 
applies to appeals of a district court's original jurisdic- 
tion cases and not to review of the district court acting 
in an appellate capacity. VanderVossen v. City of Espa- 
nola, 2001-NMCA-016, 180 N.M. 287, 24 P.3d 319, cert. 
quashed, 131 N.M. 221, 34 P.3d 610. 

Issue is one of "substantial public interest" when 
it raises a question of first impression that is: likely 
to recur, and when the need for uniformity is great. -Ji- 
carilla Apache Nation v. Rio Arriba County Assessor, 
2004-NMCA-055, 185 N.M. 630, 92 P.3d 642, rev'd on 
other grounds, 2004- NMSC- 035; 136 N.M. 630,103 P.3d 
554, 

Rule 12-505 A(1) NMRA is consistent with 1 
guage in this section that directs review of district 
court decisions by an appellate court. Dixon v. State Taxa- 
tion & Revenue Dep't, 2004-NMCA-044, 135 7h M. 431, 89 
P.3d 680. 

Rule 12-505 NMRA governs procedure by evkich 
aggrieved party may seek review in the court of ap- 
peals of a district court's determination based on a Rule 
1-074 NMRA appeal authorized by this section. Dixon v. 
State Taxation & Revenue Dep't, 2004-NMCA-044, 135 
N.M. 481, 89 P.3d 680, 

Sections 66-8-112 and 66-5-35 NMSA 1978 are not 
read to preclude application of this section; on the 
contrary, they can be read together harmoniously with 
66-5-36 NMSA 1978 to effect the legislature's intent to 
standardize the method for obtaining judicial review of 
final decisions of certain administrative agencies. Dixon 
v. State Taxation & Revenue Dep't, 2004-NMCA-044, 185 
N.M. 431, 89 P.3d 680. 

Standard of review for court of appeals. — After 
the enactment of this section, the standard of review for 
the court of appeals upon the review of a district court 
decision of an appeal from an administrative agency is 
based upon the criteria for a writ of certiorari as outlined 
in Rule 12-505 NMRA, and no longer may the court of 
appeals review the district court decision under the ad- 
ministrative standard. C.F. T. Dev., LLC v. Board of County 
Comm'rs, 2001-NMCA-069, 180 N.M. 775, 32 P.3d 784, 
overruled on other grounds by Rio Grand Chapter of Si- 
erra Club v, N.M. Mining Comm' fe 2003-NMSC-005, 113 
N.M. 97, 61 P.3d 806, 

Insurance company's deotaiii to deny béverige 
was supported by substantial evidence. — Where 
respondent's daughter suffered a severely disabling 
anoxic brain injury which resulted from an incident 
of cardiac arrest and stroke, and where the insurance 
company denied coverage for hyperbaric oxygen therapy 
(HBOT), the district court erred in reversing the insur- 
ance company's decision because the HBOT treatments 
were not only specifically not covered treatments under 
the health plan into which the insurance company and 
respondent contracted, they were specifically excluded, 
and because substantial evidence supported the insur- 
ance company's determination that the HBOT treat- 
ments were not medically necessary to treat the medical 
condition under the Insurance Code, based on a lack of 
evidence that HBOT improved the injury and the lack of 
evidence establishing a causal linkage between any al- 
leged improvements of the injury and HBOT treatment. 
Rodarte v. Presbyterian Ins, Co,, 2016-NMCA-051, cert. 
denied. 

Standard of review for ‘district courts. — District 
court exceeded the limited review that characterized an 
administrative appeal by entertaining an issue that had 
not been raised below. N.M. State Bd. of Psychologist 
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Exam 'rs v. Larid}:2008-NMCA-034, 133 N.M. 362, 62 P.3d 
1244, cert. denied, 133 N.M. 413, 63 P.3d 516. 

District court acted outside its capacity as an appellate 
court by engaging in fact-finding when it determined, con- 
trary to the determination of the county board of commis- 
sioners, that the administrative record supported a con- 
clusion that a landfill was in a critical area as defined in 
the county ground water policy. Cadena v. Bernalillo Cnty. 
Bd. of Cnty. Comm'rs, 2006-NMCA-036, 139 N.M. 300, 131 
P.3d 687. 

Proceedings prior to effective date of section. — 
Final district court orders following appeals of decisions 
of administrative agencies were entered after the effec- 
tive dates of this section and Rule 12-505 NMRA. There- 
fore, cases before the court of appeals for review were not 
"pending" cases within the meaning of N.M. const., art. IV, 
§ 34. Hyden v. N.M. Human Servs. Dep't, 2000-NMCA-002, 
128 N.M. 423, 993 P.2d:740. 

Time for filing notice of appeal. — Even though ap- 
pellants failed to comply with the 20-day time limit im- 
posed by Rule 12-505 NMRA for seeking review on cer- 
tiorari, extensions were granted where they were sought 
because of confusion surrounding the enactment and pub- 
lication of the rule. Hyden v. N.M. Human Servs. Dep't, 
2000-NMCA-002, 128 N.M. 423, 993 P.2d 740. 

Tolling of time to appeal. — Where the developer 
sought review in federal court of the municipality's denial 
of the developer's preliminary plat within twenty-eight 
days after the municipality issued its final decision; while 
the:developer's federal action was pending, the municipal- 
ity filed an action in state district court to quiet title to 
the land; and after the federal court dismissed the federal 
action, the developer timely filed a counterclaim against 
the municipality in the state district court action to re- 
view the municipality's action denying the preliminary 
plat; the federal action tolled the limitations period to ap- 
peal and the developer's appeal for review in state district 
court was timely. City of Rio Rancho v. Amrep Sw, Inc., 
2011-NMSC-087, 150 N.M. 428, 260 P.3d 414, aff'g in part, 
rev'g in part,2010-NMCA-075, 148 N.M. 542, 238 P.3d.911, 

Subsection C details appeal process to the dis- 
trict court. Paule v. Santa Fe County, 2005-NMSC-021, 
138 N.M.82, 117 P.3d 240. 

A county's approval or disapproval of a prelimi- 
nary plat is a final, appealable decision for purposes 
of Section 47-6-15 NMSA 1978. Zuni Indian Tribe v. 
McKinley Cnty. Bd. of Cnty. Comm'rs, 20138-NMCA-041, 
300 P.3d 133. 

A county's decision on a preliminary plat is ap- 
pealable. — Where the county disapproved the appli- 
cant's preliminary plat in the form of a written resolution 
which incorporated the final findings and recommenda- 
tions of the county planning commission; the resolution 
followed input by state agencies and other interested par- 
ties and public hearings before the planning commission; 


interested parties submitted proposed findings and rec- 
ommendations after the hearings; and the findings and 
recommendations adopted by the county commission in- 
cluded important aspects of the subdivision development 
and review process, such as water availability, waste dis- 
posal and access, given the nature of the county commis- 
sion's resolution and the procedural history that preceded 
its passage, the county commission's resolution consti- 
tuted a "decision" under Section 47-6-15 NMSA 1978 and 
was appealable. Zuni Indian Tribe v. McKinley Cnty. Bd. 
of Cnty. Comm'rs, 2018-NMCA-041, 300 P.3d 188, 

A timely filed appeal froma decision on a pre- 
liminary plat application is not rendered moot by 
the county's decision to approve the final subdivision 
plat application during the pendency of the appeal. Zuni 
Indian Tribe v. McKinley Cnty. Bd. of Cnty. Comm'rs, 
2013-NMCA-041, 300 P.3d 133. 

Time for filing notice of appeal. — The time for fil- 
ing an administrative appeal to the district court under 
Subsection B of this section begins to run.on the date the 
final decision or order is filed. Paule v. Santa Fe County, 
2005-NMSC-021, 138 N.M, 82, 117 P.3d 240, 

Final decision. — A "final decision" for purposes of 
this section is an agency ruling that as a practical mat- 
ter resolves all issues arising from a dispute within the 
jurisdiction of the agency. Paule v. Santa Fe County, 
2005-NMSC-021, 138 N.M. 82, 117 P.3d 240. 

Decision revoking license or denying limited li- 
cense. — A party should file a petition for certiorari when 
that party is seeking review in the Court of Appeals of 
a district court's determination on appeal from a motor 
vehicles division decision revoking a license or denying a 
limited license. Dixon v. State Taxation & Revenue Dep't, 
2004-NMCA-044, 135 N.M. 431, 89 P.3d 680. 

Rule 1-074 NMRA review in license revocation and de- 
nial of limited license cases is authorized by this section. 
Dixon v. State Taxation & Revenue Dep't, 2004-NMCA-044, 
135 N.M. 431, 89 P.3d 680. 

Appeals from motor vehicles division hearings. 
— The legislature has designated the district court as 
the exclusive forum for appeals from motor vehicles di- 
vision hearings. Maso v. State Taxation & Revenue Dep't, 
2004-NMCA-025, 185 N.M. 152, 85 P3d 276, affd., 
2004-NMSC-028, 186 N.M. 161, 96 P.3d 286. 

Special use permit. — Where plaintiff properly 
sought a special use permit, it was reasonable. for her 
to attempt an administrative resolution before proceed- 
ing to court, and a review pursuant to this section and 
Rule 1-074 NMRA would have been limited to the narrow 
matter of the special use permit. Takhar v. Town of Taos, 
2004-NMCA-072, 135 N.M. 741, 93 P.3d 762, cert. denied, 
2004-NMCERT-006, 135 N.M. 788, 93 P.3d 1292. 

Law reviews. — For article, "Jurisdiction as May Be 
Provided by Law: Some Issues at Appellate Jurisdiction in 
New Mexico," see 36 N.M.L. Rev. 215 (2006). 


39-3-2. Civil appeals from district court. 


Within thirty days from the entry of any final judgment or decision, any interlocutory order 
or decision which practically disposes of the merits of the action, or any final order after entry of 
judgment which affects substantial rights, in any civil action in the district court, any party ag- 
grieved may appeal therefrom to the supreme court or to the court of appeals,.as appellate juris- 


diction may be vested by law in these courts. 


History: Laws 1917, ch. 48, § 1; C.S. 1929, § 105- 
2501; 1953 Comp., § 21-10-2; Laws 1966, ch. 28, § 35. 

Cross references. — For supreme court jurisdiction, 
see N.M. Const., art. VI, § 2; 39-3-3, 39-3-4 NMSA 1978. 

For court of appeals jurisdiction, see N.M. Const., art. 
VI, § 29; 39-5-8 NMSA 1978. 


For Uniform Certification of Questions of Law Act, see 
Chapter 39, Article 7 NMSA 1978. 

For when appeals taken, see Rules 12-201 and 12-203 
NMRA. 

For how appeals taken, see Rule 12-202 NMRA. 
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For procedure on certiorari to review decision of court of 
appeals, see Rule 12-502 NMRA. 


JUDGMENTS, COSTS, APPEALS 


For procedure on certification from court of Ecce see 


Rule 12-606 NMRA. 
ANNOTATIONS 


Provisions not applicable to election’ contests, 
— Laws 1917, ch. 48, § 1 (this section), § 2 (39-83-15 
NMSA 1978), and § 4 (39-3-5 NMSA ‘1978) did not apply 
to review of election contest cases. Hannett v. Mowrer, 
1927-NMSC-018, 32 N.M. 231, 255 P. 636. 

Creation of right of appeal is matter of substan- 
tive law and not within the rule-making power of the 
supreme court. State v. Arnold, 1947-NMSC-043, 51 N.M. 
311, 183 P.2d 845. 

Timely filing of the notice of appeal is jurisdic. 
tional. Rivera v. King, 1988-NMCA-093, 108 N.M. 5, 765 
P.2d 1187, cert. denied, 107 N.M. 785, 765 P2d 758. 

Late filing of appeal. — Because timely filing of an 
appeal is a mandatory precondition rather than an abso- 
lute jurisdictional requirement, a trial court may, under 
unusual circumstances, use its discretion and entertain 
an appeal even though it is not timely filed. The decision to 
dismiss an appeal is extreme and must be determined on 
a case-by-case basis. Trujillo v. Serrano, 1994- NMSC- 024, 
117 N.M. 273, 871 P.2d 369. 

Court error may excuse late appeal. — One un- 
usual circumstance which would warrant permitting an 
untimely appeal is if the delay is a result of judicial er- 
ror. To deny a party the constitutional right to an appeal 
because of a mistake on the part of the court runs against 
the most basic precepts of justice and fairness. Trujillo v. 
Serrano, 1994-NMSC-024, 117 N.M. 278, 871°P.2d 369. 

Within rule-making power to reduce appeal time. 
— It was within the rule-making power of the supreme 
court to reduce the time for taking an appeal from six 
to three months once the legislature had authorized ap- 
peal, since the regulation of the manner and time for 
taking’ appeal were procedural matters. State’ v. Arnold, 
1947-NMSC-043, 51 N.M. 311, 183 P.2d 845. 

Determination to be final before supreme court 
review. — The supreme court cannot exercise appellate 
jurisdiction by appeal or writ of error to review any de- 
termination in ‘an inferior tribunal, unless such determi- 
nation: be the final judgment of a court as prescribed by 
law. Staab v. Atl. & Pac. R.R. Co,, 1886-NMSC-015, 3 N.M. 
(Gild.) 606, 9 P. 381 (decided under former law). 


Test of whether judgment is final, so as to permit - 


the taking of an immediate appeal, lies in the effect the 
judgment has upon the rights of some or all of the parties. 
Bralley v. City of Albuquerque, 1985-NMCA-048, 102 N.M. 
715, 699 P.2d 646. 

Judgment lacking decretal language not avall— 
Court "order" that made numerous findings of fact and 
rulings of law, including a finding that mother was en- 
titled to child support payments and costs from father, 
but which failed to specifically order that judgment be 
entered for mother, and did not contain the signatures 
or initials of the parties' attorneys, was not a final, ap- 
pealable order because of its lack of decretal language. 
Khalsa v. Levinson, 1998-NMCA-110, 125 N.M. 680, 964 
P.2d 844, 

"Order" is not final where all parties and the court 
consider it a non-final order. Hernandez v. Home Educ. 
Livelihood Program, Inc., 1982-NMCA-079, 98 N.M. 125, 
645 P.2d 1381, cert. denied, 98 N.M. 336, 648 P.2d 794. 

Report of grand jury. — Since no parties are involved, 
and no facts are found nor issues of law decided, the report 
of a grand jury is not a judgment. Therefore, that. report 
does not constitute a final, appealable order, McKenzie v. 
Fifth Judicial Dist. Court, 1988-NMCA-085, 107 N.M..778, 
765 P.2d 194,cert. denied, 107 N.M. 785, 765 P2d 758, 
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Order deemed "final". — An order of dismissal "with- 
out prejudice" for failure to exhaust administrative rem- 
edies wasaa final order necessitating a timely appeal in 
order to preserve appellate review. Bralley v. City! of Al- 
buquerque, 1985-NMCA-043, 102 N.M: 715, 699 P.2d 646. 

An order dismissing a party's entire complaint, without 
authorizing or specifying a definite time for leave to file an 
amended complaint, is a final order for purposes of appeal. 
Bralley v. City of Albuquerque, 1985-NMCA-043, 102 N.M. 
715, 699 P.2d 646. 

A ruling of a land use authority granting an application 
for a special use permit, subject to certain specified condi- 
tions, and the district court's affirmance of it:were final or- 
ders for the purpose of allowing an aggrieved party to seek 
appellate review. West Gun Club Neighborhood Ass'n v, Ex- 
traterritorial Land Use Auth., 2001-NMCA-018, 130.N.M. 
195, 22 P.3d 220, cert. denied, 130.N.M. 558, 28 P.3d 1099. 

Orders under Uniform Arbitration Act. — Read- 
ing this section and 44-7-19(B) NMSA 1978 together be- 
cause they are in pari materia, the plain meaning of the 
language indicates that the legislature intended that or- 
ders made under the Uniform Arbitration Act of 1971 be 
no more or less appealable than any other orders in civil 
actions. Collier v. Rea aR spam, 2003-NMCA-064, 183 N.M. 
728, 69 P.3d 238. 

Order compelling arbitration was a final order from 
which defendants were obligated to appeal within 30 
days. Lyman v. Kern, 2000-NMCA-013, 128 N.M. 582, 995 
P.2d 504, cert. denied, 128 N.M. 688, 997 P.2d 820. 

Appellants' claim that nonattorney police, court 
judge was not constitutionally qualified to hear 
their criminal cases was properly taken directly from the 
district court to the supreme court; the court of appeals 
did not have jurisdiction thereof. Tsiosdia v. Rainaldi, 
1976-NMSC-011, 89 N.M. 70, 547 P.2d-553. 

Order opening up judgment in workmen's com- 
pensation case is not final order, but’ merely inter- 
locutory’and not appealable. Davis v. Meadors-Cherry Co, oy 
1957-NMSC-093, 63 N.M. 285, 317 P.2d 901. 

Order opening up judgment is not order vacat- 
ing judgment. — The order. reopening the judgment in 
workmen's compensation case: was not, in effect, an ‘or- 
der vacating the judgment. Davis v. Meadors-Cherry Co., 
1957-NMSC-093, 63 N.M, 285, 317 P.2d 901. 

Order setting aside default judgment. not final, 
—A district court order setting aside a default judgment 
in subsequent writ of garnishment stemming from a-tort 
action merely vacated the judgment, leaving the case 
pending for further determination, and thus was not, ap- 
pealable. Hall v. Hall, 19938-NMCA-038, TRB Nis 384,851 
P.2d 506, 

Remand of zoning decision not final., — A district 
court's remand of a zoning matter to the city council is 
not a final, appealable order; before a party would have 
the right to challenge that.order on appeal) tothe Court 
of Appeals, it would have to await the council decision 
on remand, obtain review of the council decision in dis- 


» trict court, and then appeal the district court judgment. 


776 


High Ridge Hinkle Joint Venture v. City of Albuquerque, 
1994-NMCA-139, 119 N.M. 29, 888 P.2d 475, cert. denied, 
119 N.M. 20, 888 P.2d 466 (1994), aff'd, 1997-NMCA-046, 


‘128 N.M. 304, 940 P.2d 1189, rev'd on other grounds, 


1998-NMSC- 050, 126 N.M. 413, 970 P.2d 599. : 

Order remanding to administrative agency Hasl 
—An order by the district court finding a state statute un- 
constitutional and remanding the case to an administra- 
tive agency was final and appealable since, if the agency 
proceeded. under the remanded order, the constitutional 
question would. become moot and would be effectively un- 
reviewable, Bustamante v. De Baca, 1995-NMCA-036, 119 
N.M, 739, 895 P.2d 261. 

Court letter classifying marital property not fi- 
nal, appealable order. — Trial court's letter informing 
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the parties that the husband's certified public accountant 


business would be characterized as a community asset; 


was not a final order from which the husband could ap- 
peal. Mitchell v. Mitchell, 1986-NMCA-028, 104 N.M. 205, 
719 P.2d 482, cert. denied, 104 N.M. 84, 717 P.2d.60. 
Denial of motion for protective order held not ap- 
pealable. — Doctors' appeal from order denying motion for 
protective order, which sought to have court order a stay in 


taking of deposition of patient seeking to perpetuate testi-: 


mony until such time as court first determined competency 
of patient as witness, was not an appealable final judgment 
and was not appealable as interlocutory order where or- 
der did not comply with 39-3-4 NMSA 1978. In ‘re Bartow, 
1984-NMCA-074, 101 N.M. 532, 685.P.2d 387. 

Denial of immunity claim not immediately ap- 
pealable. — Since 41-4-4A NMSA 1978 of the Tort 
Claims Act provides a defense to liability, and not absolute 
immunity from suit, a denial of a claim of immunity under 
that section does not meet the requirements for immedi- 
ate appellate review under the collateral order exception 
to the traditional requirement of finality. Allen v. Board of 
Educ., 1987-NMCA-152, 106 N.M. 673, 748 P.2d 516. 

Review of governmental immunity determina- 
tion. — As a general matter, the limited exception to the 
rule of finality known as the collateral order doctrine ap-' 
plies to district court determinations. regarding govern- 
mental immunity under 37-1-23A NMSA 1978, and such 
determinations are subject to review by writ of error. 
Handmaker v. Henney, 1999-NMSC-048, 128 N.M. es 
992 P.2d 879. 

When property judgment in divorce piiededing 
not final for appellate review. — A final property judg- 
ment in a petition for dissolution of marriage is not final 
so as to allow appellate review where the court has failed 
to determine the parties' rights to custody, support and 
visitation of minor ‘children, as requested by the plead- 
ings, and has failed to determine that there is no just rea- 
son for delay before its decision is final enough to allow 
appellate review. Thornton v. Gamble, 1984-NMCA-093, 
101 N.M. 764, 688 P.2d 1268. 

Open damages award not appealable. — District 
court's ruling of liability pursuant to the Declaratory 
Judgment Act, 44-6-1 to -15 NMSA 1978, was not a final, 
appealable judgment since it left open for future resolution 
the amount of a damages award including attorney's fees. 
Principal Mut. Life Ins. Co. v: Straus, 1993-NMSC-058, 
116 N.M. 412, 863 P.2d 447. 

Issuance of subpoenas duces tecum to a non- 
party was a collateral order reviewable by writ of 
error. — Where plaintiff sued defendants for employment 
discrimination; plaintiff's spouse, who was not a party to 
the action, maintained a private law practice; plaintiff al- 
leged that upon filing the complaint, defendants retaliated 
against plaintiff by asserting irregularities with regard to 
the gross receipts tax records and returns of the spouse's 
private law practice; the district court issued subpoenas 
duces tecum to the spouse and to defendant taxation and 
revenue department for the spouse's gross receipts tax re- 
cords and returns; the spouse moved to quash the subpoe- 
nas on the grounds that the gross receipts tax information 
was confidential and privileged; the district court denied 
the motion; the order denying the motion to quash practi- 
cally disposed of all issues raised by the spouse; the issue 
of the spouse's rights and privilege concerning the confi- 
dentiality of the gross receipt tax information had nothing 
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to do with the merits of plaintiff's action; and the district 
court's order was not a final order disposing of the merits 
of the underlying case and was effectively unreviewable 
on appeal from a final judgment because the spouse was 
not a party to the action, the district court's order autho- 
rizing the subpoenas was reviewable by writ of error un- 
der the collateral order doctrine. Breen v. N.M. Taxation & 
Revenue Dep't, 2012-NMCA-101, 287 P.3d 379. 
Nonparty attorney's standing to appeal a dis- 
trict court's order striking the attorney's entry of 
appearance, — Where a court-appointed guardian for 
an incapacitated person, without the permission of the 
district court or approval of the conservator for the inca- 
pacitated person, hired an attorney to represent the inca- 
pacitated person, and where the district court struck the 
attorney's entry of appearance, holding that the guardian 
did not have the authority to hire an attorney for the in- 
capacitated person, the nonparty attorney had the right to 
appeal on his own behalf because he participated in cer- 
tain court proceedings as an attorney hired to represent 
the incapacitated person initiated by the court-appointed 
guardian's request that the district court determine 
whether the guardianship continued to be necessary, and 
the district court's order striking the attorney's entry of 


'. appearance and barring him from further contact with the 


incapacitated person directly and sufficiently aggrieved 
the attorney such that this section affords him the right 
to appeal that order, even though he did not participate as 
a party below. Richards v. McEachern, 2020-NMCA-023, 

Arbitrator's right to appeal district court order 
vacating arbitration award. — Where husband and 
wife dissolved their marriage by-stipulated judgment, and 
where, following a dispute over the implementation of the 
stipulated judgment, husband and wife entered into a 
settlement agreement that required the parties to submit 
all disputes or claims to final and binding arbitration, and 
where the district court vacated the arbitrator's arbitra- 
tion award and disqualified the arbitrator from serving as 
arbitrator, finding that the arbitrator demonstrated evi- 
dent partiality, the arbitrator had the right to appeal the 
district court's order because the arbitrator was a party 
under the settlement agreement and the district court's 
order directly and sufficiently. aggrieved the arbitrator 
such that he had a right to appeal the order, Rogers v. Red 
Boots Invs.; 2020-NMCA-028, cert. denied. 

Law reviews. — For article, "Jurisdiction as May Be 
Provided by Law: Some Issues at Appellate Jurisdiction in 
New Mexico," see 36 N.M.L. Rev. 215 (2006). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. 
Jur, 2d Appellate Review § 285 et seq. 

Power of trial court indirectly to extend time for appeal, 
89 A.L.R.. 941, 149 A.L.R, 740, 

Lower court's consideration, on the merits, of unseason- 
able application for new trial, rehearing, or other reexami- 
nation, as affecting time in which to apply for appellate 
review, 148 A.L.R. 795. 

Failure, due to fraud, duress, or misrepresentation by 
adverse party, to file notice of appeal within prescribed 
time, 149 A.L.R. 1261, 

Exclusion or inclusion of terminal Sunday or holiday in 
computing time for taking or perfecting appellate review, 
61 A.L.R.2d 482. 

Running of interest on indgment where both parties ap- 
peal, 11 A.L.R.4th 1099. 

4C.J.S. Appeal & Error § 264 et seq. 


39- 3-3. Appeals from district court in criminal cases. 


_A. -By the defendant. In any criminal proceeding in district court an appeal may be taken by 
the defendant to the supreme court or court of appeals, as appellate jurisdiction may be vested by 


law in these courts: 
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(1) «within thirty days from the entry of any final judgment; . 

(2) within ten days after entry of an order denying relief on a petition to review conditions 
of release pursuant to the Rules of Criminal Procedure [Rule 5-101 NMRAJ; or |. 

(3). by filing an application for'an ordér allowing an appeal in the appropriate appellate 
court within ten days after entry of an interlocutory order or decision in which the district court, in 
its discretion, makes a finding in the order or decision that the order or decision involves.a control- 
ling question of law as to which there is substantial ground for difference of opinion and that an 
immediate appeal from such order or decision may materially advance the ultimate termination 
of the litigation. 

B. » By the state. In any criminal proceeding in district court an NabipionD- may be taken by the 
state to the supreme court or court of appeals, as operas jurisdiction may be vested by law in 
these courts: 

(1) » within thirty days froma decision, judganelnda or order dismissing a complaint, niet 
ment or information as to any one or more’counts; 

(2) within ten days from a decision or order of a district court suppressing or excluding 
evidence or requiring the return of seized property, if the district attorney certifies:to the district, 
court that the appeal is not taken for purpose of delay and that the evidence 1 isa substantial proof 
of a fact material in the proceeding. 

C... No appeal shall be taken by the state when the double jeopardy clause of the United States 
constitution or the constitution of the state of New Mexico prohibits further prosecution. 


History: 1953 Comp., § 21-10-21, enacted by Laws the term "finality"; exists when the consequences of an 
1972,,ch. 71, § 2..: order that is not the last contemplated order’in the case 
Cross references. — For supreme court jurisdiction, are sufficiently severe that the aggrieved party should be 
see N.M. Const., art, VI, § 2; 38-3-2,; 39-3-4 NMSA.1978, granted a right to appeal to alleviate hardship that would 
For, court of appeals jurisdiction, see N.M.,Const., art. otherwise accrue if the appeal. were delayed, State v. Du- 
VI, § 29; 34-5-8 NMSA 1978. «. rant, 2000-NMCA-066,-129 N.M. 345, 7 P.3d 495. 
For Uniform Certification of Questions of Law Act, see "Sufficiently, aggrieved" rationale allows appeal. 
Chapter 39, Article: 7, NMSA 1978. ) — Where a jury convicted defendant of felony charges, the 
For how and when appeal as of right taken, see Rule trial court entered a,conditional discharge order pursu- 
12-201 NMRA,. ant to Section 31-20-13. NMSA.1978, which provided that 
For interlocutory appeals by permission, see Rule dae without adjudication of guilt, further proceedings would, 
203 NMRA, be deferred and ordered defendant, to be placed on pro: 
For appeals from orders regarding release entered prior bation, complete supervision required. by. the probation 
to a judgment of conviction, see Rule 12-204 NMRA, authorities, and complete alcohol treatment, defendant 
For procedure on certiorari to.review decision,of court of had a right to appeal the conditional’ discharge order 
appeals, see.Rule 12-502 NMRA... |, because, unless defendant is permitted to. appeal the 
For procedure on certification from court of appeals; see order, the order could be used to enhance \the sentence 
Rule 12-606 NMRA, at under Section 31-18-17 NMSA 1978. State\v. Duransi 
Repeals and reenactments. — Laws 1972, ch, 71, § 2 2000-NMCA-066, 129 N.M. 345, 7 P.3d 495, 
repealed 21-10-2.1, 1953 Comp., relating to allowing ap- Where a juvenile was, sentenced to six months proba- 
peals to defendants, and-enacted a new section. tion pursuant to a conditional consent decree, the juve- 
nile was sufficiently aggrieved by the decree to allow.an. 
ANNOTATIONS appeal even though the consent. decree was not the last 
Dismissal of charges was hot an acquittal and was order contemplated in the case, because even, though 
subject to appeal. — Where defendant's codefendant was the charges against the juvenile may be dismissed, 
acquitted in’a separate trial of the identical charges that had the fact of the charges and the consent decree may be 
been filed against defendant and the trial court adjudged de- considered if other charges arise while the juvenile is 
fendant not guilty based on the codefendant's acquittal and a child. State v. Crystal B.,,2001-NMCA-010, 180.N.M. 
dismissed the charges against defendant before defendant's 336, 24, P.3d771, 
trial had begun, the order of dismissal was not’an acquittal State's appeal of granting of suppression order. 
of defendant and was appealable by the state. State v. Are- — The state cannot appeal the exclusion of an inadmis- 
valo, 2002-NMCA-062, 132 N.M. 306,47-P.3d 866: sible blood alcohol report under Section 39-3-3B(2) NMSA 
Double’ jeopardy did not bar’ state appeal: — 1978, and double jeopardy precludes the state from try- 
Where defendant moved to dismiss the charges for lack ing defendant again because the state refused to pres- 
of venue at jury ‘selection and the'trial court reserved a ent any evidence to satisfy the elements of the charged 
ruling until the close of the state's case in chief where the offense after the jury was impaneled. State v. Gomez, 
trial court granted defendant's motion, and double jeop- 2006-NMCA-132, 140 N.M. 586, 144 P.ad 145, 
ardy had attached, double jeopardy did not bar the state's Supreme court jurisdiction. — The legislature in- 
appeal. State v. Roybal, 2006-NMCA-043, 139 N.M. 341, tended the supreme court to have jurisdiction over inter- 
132 P.3d 598, cert. denied, 2006-NMCER-003, 139.N.M. locutory appeals in situations where a defendant may pos- 
358, 132 P.3d 1039. ' ‘sibly be sentenced to life imprisonment or death. State v, 
"Sufficiently aggrieved" rationale of finality rule, Smallwood, 2007-NMSC- 005, 141 N.M. 178, 152 P. 8d 821, 
— One exception to the general rule that an appeal lies The supreme court has exclusive jurisdiction 
only from a’final judgment, or a practical coristruction of «7 Over interlocutory appeals from pretrial release 


orders in cases where the defendant faces a_ possible 
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sentence of life imprisonment or death. State v. sina 
2014-NMSC-038. 

Children's court cases. — Because juvenile didins 
quency proceedings are sufficiently similar to criminal 
proceedings, Section 39-3-3B(2) NMSA- 1978 governs 
in the circumstances of interlocutory appeals of. sup- 
pression orders from a children's court. State v. Jade’G., 
2007-NMSC-010, 141 N.M. 284, 154 P.3d 659, 

Appellate jurisdiction over a district court's de- 
cision in’ an on-record appeal from metropolitan 
court. — This section does not distinguish the appeal of 
a judgment in a criminal case originating in the district 
court from one originating in the-metropolitan court, nor 
does it distinguish the appeal of a district court's on-record 
review from the appeal of a district court's de novo trial, 
and therefore the New, Mexico court of appeals has ap- 
pellate jurisdiction to review decisions made in on-record 
appeals to the district court from the metropolitan court. 
State v, Armijo, 2016-NMSC-021, affig 2014-NMCA-013, 
316 P.3d 902. 

"Criminal proceeding" includes on-record ap- 
pellate decisions of the district court. —. This sec- 
tion provides defendants in "any criminal proceeding" 
with the right to appeal a final judgment of the district 
court to the court of appeals, a reasonable interpreta- 
tion of which includes a defendant's right to appeal a 
district court's review of an on-record metropolitan court 
decision. State v. Carroll, 2015-NMCA-0383, cert, granted, 
2015-NMCERT-001. soli 

Where defendant was convicted of DWI following-a 
bench trial in metropolitan court, appealed the convic- 
tion to\the district court for on-record review, which was 
affirmed by the district court, and then appealed the dis- 
trict court's decision: to the court of appeals, the state's 
claim that there is no express right to appeal a district 
court's on-record appellate review of a metropolitan 
court conviction for DWI was in error; a reasonable in- 
terpretation of "criminal proceeding" includes a district 
court's on-record review of a metropolitan court decision; 
therefore a defendant has the right to appeal a district 
court's review of an on-record metropolitan court deci- 
sion. State v. Carroll, 2015-NMCA-083, cert. granted, 
2015-NMCERT-001. 

District court jurisdiction over issues not in- 
cluded in appeal. — Where defendant was indicted 
by two separate grand juries; the two indictments were 
joined for trial; defendant was convicted of violating an 
order of protection; the district court declared a mistrial 
on the remaining charges, because the jury was unable to 
reach a verdict; defendant appealed the conviction of vio- 
lating an order of protection; and during the pendency of 
defendant's appeal, defendant was retried and convicted 
on the mistrial charges, defendant's appeal was limited 
to only the conviction of violating an order of protection 
and the district court retained jurisdiction to retry the un- 
resolved charges. State v. Gutierrez, 2011-NMCA-088, 150 
N.M. 505, 263 P.3d 282, cert. denied, 2011-NMCERT-008, 
268 P.3d 513. 

Appeal of exclusion of statements made during a 
SANE examination. — Where the trial court excluded 
the victim's statements toa sexual assault nurse exam- 
iner on the morning of trial; the jury had been: impan- 
eled, but not sworn; the victim's statements identified the 
defendant as the perpetrator and described the criminal 
acts; and the victim was available to testify, the state's ap- 
peal was timely and the evidence was sufficiently material 
to support an appeal. State v. Mendez, 2009-NMCA-060, 
146 N.M. 409, 211 P.38d 206, rev'd on. other grounds, 
2010-NMSC-044, 148 N.M. 761, 242 P.3d 328... 

Appeal of exclusion of prior convictions in the 
penalty phase of a capital felony case. — In a capital 
felony case, the state has a statutory right to an interlocu- 
tory appeal of the district court's pre-trial order excluding 
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the per se introduction:of the defendant's prior convic- 
tions during the penalty phase of-the defendant's trial 
when the evidence is substantial proof of a fact material 
in the proceeding. State v: Sanchez, 2008-NMSC-066, 145 
N.M. 311, 198 P. 3d 337. 

An order denying and dismissing a petition to 
revoke probation is not an order from which an ap- 
peal can be taken under this section. State v. Grossetete, 
2008-NMCA-088, 144 N.M. 346, 187 P.3d 692, cert. denied, 
2008-NMCERT-005, 1.44 N.M, 331, 187 P.3d.677; 

History of section, State v. Santillanes, 1980-NMCA-183, 
96 N.M. 482, 632) P.2d 359, cert. denied, 95 N.M. 426, 622 
P.2d 1046, affid in. part, rev'd in part; 1981-NMSC-064, 96 
N.M. 477, 632 P.2d 354. 2 

Computation of time period. — Rule: 12-308A 
NMRA governs the computation of the ten-day period un- 
der Paragraph B(2). Statev. Fernandez, 1999-NMCA- 128, 
128.N.M, 111, 990 P.2d/224. 

Late filing of appeal. — Because timely: filing of an 
appeal is a‘mandatory precondition-rather than an abso- 
lute jurisdictional requirement, a trial court may, under 
unusual circumstances, use its discretion and entertain 
an appeal even though it.is not timely filed. The decision to 
dismiss an appeal is extreme and must be determined on 
a case-by-case basis. Trujillo v, Serrano, 1994-NMSC-024, 
117 N.M. 273,871 P.2d 369. 

Court error may excuse late Stipeak — One un- 
usual circumstance that would warrant permitting an un 
timely appeal is if the delay is a result of judicial error. To 
deny a party the constitutional right to an appeal because 
of a mistake on the part of the court runs against the most 
basic precepts of justice and fairness. Trujillo v.,Serrano, 
1994-NMSC-024, 117 N.M..273, 871 'P.2d 369. 

Supreme court has authority to\issue. writs. of 
certiorari directed to the court of appeals in a criminal 
case where the conditions of 34:5-14 NMSA 1978 are met, 
and.the court's original jurisdiction. to issue writs of cer- 
tiorari, as provided for. in N.M. Const., art. VI, § 3, leaves 
no doubt as to the power of the court to issue such writs, 
State v..Gunzelman,, 19738-NMSC-055; 85 N.M. 295, 512 
P.2d 55, overruled en other grounds. by State v, Orosco, 
1992-NMSC-006, 113 N.M. 780, 833 P.2d.1146;,, 

Entry of judgment. — .An appeal can be taken 
only after entry of judgment, State vu: Edmondson, 
1991-NMCA-069, 112 N.M. 654, 818. P.2d. 855, .cert. 
quashed, 112.N.M..641, 818 P.2d 419. 

Final order. — An order is final if all issues of law and 
fact. necessary to be determined have been determined 
and the case has been completely disposed of to the extent 
that the court has power to dispose of it. State v. Webb, 
1990-NMCA-077, 111 N.M. 78, 801 P.2d 660, cert. denied, 
111 N.M. 164, 803 P.2d 253. 

Initial orders not final. — Where the trial court had 
made only the initial orders in a multi-part proceeding 
to determine defendant's competency to stand trial for 
murder, the orders finding defendant dangerous and in- 
competent to stand trial from which he appealed were 
not final orders subject to appellate review. State v. Webb, 
1990-NMCA-077, 111.N.M. 78, 801 P.2d 660, cert. denied, 
111 N.M. 164, 803 P.2d 253. 

Order allowing withdrawal of a plea agreement 
is not a final order for purpose. of filing an appeal 
under Subsection, B(1).of this section. State v. Griego, 
2004-NMCA-107, 136.N.M, 272, 96 P.3d 1192. 

Where the district court specifically found that the state 
presented no witnesses or evidence to substantiate its 
claim that. its case would be prejudiced.by a loss of wit- 
nesses or evidence if the plea was withdrawn, without a 
factual basis in the record, the state=s:bare assertions of 
prejudice gives no. reason to find such a substantial in- 
terest so as to create an exception to the rule requiring 
appeals be taken only from final orders, State v, Griego, 
2004-NMCA-107, 136 N.M. 272, 96 P.3d 1192. 
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Magistrate court orders suppressing evidence 
were not final orders in either an actual or practical 
sense, State v. Heinsen, 2004-NMCA-110, 186 N.M. 295, 97 
P.3d 627, aff'd, 2005-NMSC- 035, 138 NM. 441, 121: Pad 
1040. 

Order disqualifying counsel. — A trial court order 
disqualifying defendant's counsel is not a final, appealable 
order. State v. Pacheco, 1993-NMCA-033, 115 N.M, 325, 
850 P.2d 1028. 

Review of disqualification of prosecutor. — On ap- 
peal from an order dismissing an‘indictment: the appel- 
late courts may also review a second portion of the order 
that disqualifies the prosecutor on grounds related to 
those supporting the dismissal of the indictment. State v. 
Armijo, 1994-NMCA-136, 118 N.M. 802, 887 P.2d 1269. 

Allowance of interlocutory: appeal ‘is’ discre- 
tionary with the appellate court. State v. Hernandez, 
1980-NMCA-138, 95 N.M. 125, 619 P.2d 570, cert. denied, 
95 N.M. 299; 621 P.2d 516. 

Trial court does not have authority to grant inter- 
locutory appeal. State v. Garcia, 1977-NMCA-116, 91 
N.M. 181, 571 P.2d 123. 

When permission to appeal from interlocutory or- 
der is denied, the appellate court never assumes juris- 
diction of the matter, consequently, jurisdiction remains 
in the trial court and there is nothing to prevent the trial 
court from proceeding to try the pending case. State v. 
Hernandez, 1980-NMCA-138, 95 N.M. 125, 619 P.2d 570, 
cert. denied, 95 N.M. 299, 621 P.2d 516. 

Court of appeals granted interlocutory appeal on 
denied motion to dismiss. — Where on the basis of the 
municipal court convictions defendant moved that the in- 
dictment be dismissed, claiming the district court prosecu- 
tion was barred by the constitutional prohibition against 
double jeopardy'which the district court denied, the court 
of appeals granted an interlocutory appeal pursuant to 
this section, State v. Tanton, 1975-NMCA-054, 88 N.M. 5, 
586 P.2d 269, rev'd on other grounds, 1975-NMSC-057, 88 
N.M, 838, 540 P.2d 813. 

Exceptions to dismissal of indictment or informa- 
tion, — Although Subsection B(1) of this section requires 
that the order dismiss the indictment or information, 
there are exceptions to this general rule. State v. Griego, 
2004-NMCA-107, 136 N.M. 272, 96 P.38d 1192. 

No appeal from denial of motion to suppress. — 
Where defendant filed a motion to suppress which was 
denied by the trial court, and defendant attempted to ap- 
peal from that order, relying on language of the trial court 
attempting to grant an interlocutory appeal, there was no 
final judgment in this case or any matter involving condi- 
tions of release, and the appeal did not come within this 
section. State v. Garcia, 1977-NMCA-116, 91 N.M. 131, 571 
P.2d 123: 

Appeal from suppression order. — Since the state 
has no constitutional appeal as of right from a suppres- 
sion order, the time for filing such an appeal is governed 
by the ten-day limit in Paragraph B(2) of this section 
and not the thirty-day limit provided for in Rule 12-201A 
NMRA. State v. Alvarez; 1991-NMCA-115, 113 N.M. 82, 
823 P.2d 324, cert. denied, 113 N.M. 23, 821 P.2d 1060. 

Because the state did not intend to use at trial any of 
the physical evidence seized or statements made as the 
result of a stop, the state would have been unable to, and 
indeed was not required, to appeal the suppression order 
within ten days after the trial court's ruling. State v. Har- 
ris, 1993-NMCA-115,'116 N.M, 234, 861 P.2d 275. 

The right of the state to appeal orders of suppression 
from the district court is created by statute as set forth 
in Subsection B of this section, which has been held not 
to be a statutory codification of the state's constitutional 
right to appeal. State v. Heinsen, 2004-NMCA-110, 136 
N.M. 295, 97 P.3d 627, aff'd, 2006-NMSC- 035, 138 NM. 
441,121 P.3d 1040. 
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. The state may obtain judicial review of a suppression 
order of a magistrate court by filing a nolle prosequi 
to dismiss some or all of the charges in the magistrate 
court after the suppression order is entered, and refiling 
in the district court for a trial de novo, State v. Heinsen, 
2005-NMSC-035, 188 N.M. 441, 121 P.3d 1040. 

Timeliness of appeal. — Where the suppression orders 
were filed on January 15, 2003, and the notice of appeal 
was filed on January 24, 2003, it was timely under Subsec- 
tion B(2) of this section. State v. Jade G,, 2005-NMCA-019, 
137 N.M. 128, 108 P.38d 534, aff'd, 2007-NMSC-010, 141 
N.M. 284, 154 P.3d 659, 

Tolling of appeal period. — Motions to reconsider 
filed within the permissible appeal period suspend the 
finality of an appealable order or judgment and toll the 
time to appeal until the district court has ruled on the mo- 
tion. State v, Suskiewich, 2014-NMSC-040. 

Untimely notice of appeal. — Where state's motion 
to reconsider district court's order suppressing evidence 
was filed outside the permissible ten-day appeal period 
set forth in Subsection B(2) of this section, the motion did 
not toll the appeal period, and the state's notice of appeal, 
filed nine days after the denial of the motion to reconsider, 
was untimely. State v. Suskiewich, 2014-NMSC-040. 

Docketing statement treated as application for 
interlocutory appeal. — Where the docketing state- 
ment proceeded on the basis that the appeal was as of 
right, and it was not, the court of appeals treated the 
docketing statement as an application for an interlocutory 
appeal, and denied it. State v. Garcia, 1977-NMCA-116, 91 
N.M. 181, 571 P.2d 123. 

State's right to appeal independent of statutory 
authority. — Where the district court dismissed the 
state's motion to revoke defendant's probation on the 
ground that the adjudicatory hearing on the motion did 
not occur within 100 days after defendant was arrested 
contrary to the requirement of Rule 5-805 NMRA, the dis- 
trict court acted as a matter of law and the state's right 
to appeal stemmed from N.M. const., art. IV, § 2 and was 
independent of Section 39-3-3 NMSA 1978. State v, Mon- 
toya, 2011-NMCA-009, 149 N.M. 242, 247 P.8d 1127, cert. 
denied, 2011-NMCERT-001, 150 N.M. 558, 263 P,8d 900, 

State's constitutional right to appeal. — This sec- 
tion recognizes the state's constitutional right to appeal, 
identifies circumstances permitting ordinary and interloc- 
utory appeals and affirms the ‘constitutional prohibition 
against appeals that would violate double jeopardy prin- 
ciples. State v. Santillanes, 1980-NMCA-183, 96 N.M. 482, 
632 P.2d 359, aff'd in part, rev'd in part, 1981-NMSC- 064, 
96 N.M. 477, 632 P.2d 354. 

The state has a constitutional right to appeal an oid 
of the trial court which struck the enhancement portion of 
an indictment and dismissed the enhancement proceed- 
ing, with prejudice, State v. Santillanes, 1980-NMCA-188, 
96 N.M. 482, 632 P.2d 359, aff'd in part, rev'd in part, 
1981-NMSC-064, 96 N.M. 477, 632 P.2d 354. 

Certification is neither a jurisdictional limitation 
nor a mandatory precondition. — New Mexico law 
does not bar appellate review when the state timely files 
its notice of appeal but fails to make the necessary certifi- 
cation to the district court or attach a copy of the certifica- 
tion to the notice of appeal. Section 39-3-3(B)(2) NMSA 
1978 does not limit the court of appeal's general subject 
matter jurisdiction either expressly or implicitly. Rule 
12-202(D) NMRA does not establish a mandatory pre- 
condition to an appeal. State v. Vasquez, 2014-NMSC-010, 
rev'g 2012-NMCA-107, 

Remedy for failure to file a certification. — When 
the prosecutor files an interlocutory appeal and fails to 
make a timely certification to the district court or fails to 
attach a copy of the certification to the notice of appeal, 
the interlocutory appeal should not be dismissed for lack 
of jurisdiction. Instead of summarily dismissing an appeal 
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that may affect a defendant's substantive rights, the bet- 
ter policy is to assess the circumstances of each case and 
hear the appeal when (1) the intent to appeal a specific 
judgment: can be fairly inferred, and (2) the defendant is 
not prejudiced by any technical error or mistake. Sanc- 
tions are an appropriate means to ensure compliance with 
Rule 12-202 NMRA. State v. Vasquez, 2014-NMSC-010, 
rev'g 2012-NMCA-107. 

Failure to file a certification. — Where defendant was 
charged with criminal sexual contact of a minor child; the 
district court excluded the testimony of the child and the 
parent of the child because the defense had not been able to 
interview them; the state filed an interlocutory appeal that 
did not contain the district attorney's certification to the 
district court as provided for in 39-3-3(B)(2) NMSA 1978; 
and a year after filing the interlocutory appeal and before 
the court of appeals heard the appeal, the state filed an 
amended notice of appeal that included the certification lan- 
guage and stated that the notice of appeal related back to 
the original notice of appeal; and the state's intent to appeal 
the exclusion of the two critical witnesses could be fairly in- 
ferred from the record and defendant was not prejudiced by 
the state's failure to attach a copy of the certification to the 
notice of appeal, the court of appeals erred in dismissing the 
interlocutory appeal for lack of jurisdiction. State v. Vasquez, 
2014-NMSC-010, rev'g 2012-NMCA-107. 

Certification language is mandatory. — Filing a 
timely appeal and the inclusion of the certification that 
the appeal is not taken for purposes of delay and that the 
evidence that has been suppressed is a substantial proof 
of'a fact material in the proceeding in the state's notice 
of appeal are mandatory preconditions to the exercise of 
the court of appeals’ jurisdiction to hear the state's appeal 

nd the court of appeals will not exercise its discretion to 
ear the state's appeal when the certification is lacking, 
bsent a showing of exceptional circumstances. State v. 
‘asquez, 2014-NMSC-010, rev'g 2012-NMCA-107. 

Where the district court excluded the testimony of the 
alleged victim and the victim's parent in a case of sexual 
contact of a minor, kidnapping and bribery of a witness; 
the state filed a timely notice of appeal, but failed to cer- 
tify that the appeal was not taken for purposes of' delay 
and that the excluded evidence was substantial proof of a 
material fact in the case; the state filed an amended no- 
tice of appeal almost one year later which included the 
required certification; the state never requested leave to 
amend the notice of appeal or an extension of the filing 
deadline; and the state explained the failure to include 
the certification in the notice of appeal as an inadvertent 
omission, the court of appeals did not have jurisdiction to 
hear the appeal because the state failed to show excep- 
tional circumstances to justify its failure to file a notice 
of appeal that complied with the mandatory statutory 
requirements and the amended notice of appeal did not 
relate back to the filing of the original notice of appeal. 
State v, Vasquez, 2014-NMSC-010, rev'g 2012-NMCA-107. 

Appeals by state. — Although the state may appeal an 
order granting a new trial in a criminal. case, an immedi- 
ate appeal is limited to an order in which it is claimed: (1) 
the grant of a new trial was based on an erroneous conclu- 
sion; (2) prejudicial legal error occurred during the trial; 
or, (3) newly-discovered evidence warrants a new trial: 
Thus, an immediate appeal by the state of an order grant- 
ing a new criminal trial is limited to issues of law. State 
v. Griffin, 1994-NMSC-061, 117 N.M. 745, 877 P.2d 561. 
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presentation of material evidence in the case. State v. 
Romero, 2000-NMCA-029, 128 N.M. 806, 999 P.2d 1038. 

State's right to appeal. — Where the district court 
dismissed the state's case without prejudice after a find- 
ing that the state was not ready to proceed to trial after 
substitute counsel indicated that the state would be ready 
to proceed, the order of dismissal was appealable pursu- 
ant to this section regardless of whether the dismissal 
was without prejudice, because the legislature intended 
to permit the state to appeal any order dismissing one or 
more counts of a complaint, indictment, or information, 
regardless of whether the dismissal is without prejudice. 
State v. Lucero, 2017-NMCA-079, cert. denied. 

"Substantial proof of a fact material in the pro- 
ceeding" construed. — The state may appeal pursuant 
to Subsection B of this section when the excluded evidence 
is important or significant, as opposed to evidence of mi- 
nor consequence. .State v. Adams, 2019-NMCA-043, 447 
P.3d 1142, aff'd by 2022-NMSC-008. 

State had the right to appeal the exclusion of 
important or significant evidence. — Where defen- 
dant was arrested for DWI, and where the district court 
excluded the results of defendant's blood test on the ba- 
sis that the emergency medical technician who drew de- 
fendant's blood was not authorized to do so under the 
Implied Consent Act, 66-8-105 to 66-8-112 NMSA 1978, 
the state had the right to appeal the exclusion of evi- 
dence because while the test results did not register any 
blood alcohol content, defendant's blood tested positive 
for marijuana-related metabolites, benzodiazepines, and 
synthetic opioids, and the test results were necessary to 
prove the amount of drugs remaining in defendant's sys- 
tem at the time of arrest in order to show that he was still 
impaired. Defendant's blood test results were "important 
or significant" under the circumstances of this case, and 
therefore constitute substantial proof of a fact material 
sufficient to allow an interlocutory appeal. State v. Adams, 
2019-NMCA-043, 447 P.3d 1142, aff'd by 2022-NMSC-008. 

State's appeal was proper where district court's 
ruling adversely impacted the state's capacity to 
present evidence. Where defendant was charged 
with homicide by vehicle and driving while under the in- 
fluence of intoxicating liquor or drugs, the state's appeal 
of the district court's pretrial ruling prohibiting one of the 
state's witnesses from testifying as an expert was proper 
under this section, because the district court's ruling ad- 
versely impacted the state's capacity to present evidence 
that went to the heart of the proof required to establish 
the element of causation. State v. Ruffin, 2019-NMCA-009. 

Appeal after remand to magistrate. District 
court's order remanding defendant's misdemeanor DWI 
trial to magistrate court was, in’effect, a dismissal of 
the charges against defendant; thus, under the doc- 
trine of practical finality, the appellate court had. juris- 
diction to review the state's appeal. State v. Ahasteen, 
1998-NMCA-158, 126 N.M. 238, 968 P.2d 328, cert. denied, 
126 N.M. 5382, 972 P.2d 351. 

Rule -restricting state's bases for appeal re- 
tracted. Restrictive nature of Rule 71(b), N.M.R.P. 
Metro. Cts. (now Rule 7-703B), in providing only two 
bases for appeal by the state, unconstitutionality of stat- 
ute and insufficiency of complaint, limits the state's sub- 
stantive right to appeal provided by the New Mexico con- 
stitution and is therefore invalid and retracted. Smith v, 
Love, 1984-NMSC-061, 101 N.M. 355, 683 P.2d 37 (decided 
under prior law). © 

Post-conviction proceedings must be invoked be- 
fore habeas corpus may be sought. Jn re Martinez, 
1982-NMSC-115, 99 N.M. 198, 656 P.2d 861. 

Federal habeas review denied, — Because of the 
petitioner's default in not appealing his» convictions 
and sentences directly in state court, federal habeas 
review of his claims is barred unless the petitioner can 
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demonstrate cause for the default and actual prejudice as 
a result of the alleged violation; the petitioner would have 
to show that some objective factor external to the defense 
impeded his efforts to comply with the state's procedural 


rule. Lepiscopo v. Tansy, '38 F.3d 1128 (10th Cir. 1994), * 


cert. denied, 514 U.S. 1025, 115 S, Ct. 13876, 131 L. Ed.'2d 
230 (1995). 

Presumption of ineffective assistance of counsel, 
— The conclusive presumption of ineffective assistance of 
counsel established in State v. Duran, 1986-NMCA-125, 
105 N.M. 231, 781 P.2d. 874 applies to appeals from 
a de novo trial in district court following a convic- 
tion in magistrate or municipal court. State v. Cannon, 
2014-NMCA-058, cert, denied, 2014-NMCERT-006. 

Where defendant was convicted of aggravated DWI by 
a jury in magistrate court; defendant timely appealed the 
conviction to district court and filed a demand for a jury 
trial; the district court denied defendant's request for a 
jury trial; at a bench trial, the district court found defen- 
dant guilty of DWI; and defendant filed an untimely no- 
tice of appeal with the district court,.defense counsel was 
conclusively presumed to be ineffective; State v. Cannon, 
2014-NMCA-058, cert, denied, 2014-NMCERT-006. 

Presumption of ineffective assistance of coun- 
sel applies to failure to file timely notice of ap- 
peal, — A criminal defendant, whose counsel files an 
untimely notice of appeal, from the district court's on- 
record review of a metropolitan court decision, is entitled 
to a conclusive presumption of ineffective assistance of 
counsel, State v. Vigil, 2014-NMCA-096, cert. granted, 
2014-NMCERT-009. 

Presumption of ineffective assistance of counsel 
for failure to timely file a notice of appeal still ap- 
plies after four years of inaction. — The first and 
foremost reason that the passage of time alone does not 
prevent application of the presumption of ineffective 
assistance of counsel for failure to timely file a notice 
of appeal is based on the fundamental. premise. that 
the rights implicated by the,presumption,.the right to 
appeal and the right to effective assistance of counsel, 
protect a defendant's fundamental liberty interest in a 
fair trial. This interest is no less significant after the 
deadline for appeal than it was before the deadline, nor 
does it diminish over time, and therefore where defen- 
dant appealed from a stipulated corrected sentence that 
was entered four years after the original judgment. and 
sentence, after which defendant filed neither an appeal 
nor an affidavit of waiver, the presumption of ineffective 
assistance of counsel for failure to file a timely notice 
of appeal still applied. State v. Dorais, 2016-NMCA-049, 
cert, denied. 

Untimely notice waived where. counsel ineffee- 
tive. — Where defendant's counsel filed a notice of appeal 
sixty-two days after the entry of an order revoking defen- 
dant's probation and failed to timely file a motion for an 


extension of time; the court of appeals determined that 
defendant had a right to counsel at the probation revo- 
cation hearing. because defendant raised issues that re- 
quired assistance of counsel, the filing of the notice of ap- 
peal was defendant's counsel's responsibility because it is 
only after the filing of the docketing statement that trial 
counsel's responsibility to the client ceases, defendant had 
a fundamental liberty interest at stake in the revocation 
of defendant’ probation that entitled defendant to mini- 
mal due process, and defendant had a right to appeal the 
revocation which defendant had not waived, the court of 
appeals presumed that defendant's counsel's failure to 
timely file a notice of appeal was per se ineffective assis- 
tance of counsel and considered defendant's appeal as if 
timely filed. State v. Leon, 2018-NMCA-011, 292 P.3d 493, 
cert. granted, 2012-NMCERT-012. 

Law reviews. — For article, "Survey of New Mexico 
Law, 1979-80: Criminal Law and Procedure," see 11 
N.M.L. Rev. 85 (1981), 

For annual survey of New Mexico law relating to crimi- 
nal procedure, see 12 N.M.L. Rev. 271 (1982). 

For article, "Jurisdiction as May Be Provided by Law: 
Some Issues of Appellate Jurisdiction in New Mexico," see 
36 N.M.L. Rev. 215 (2006). 

Am, Jur. 2d, A.L.R. and C.J.S. references. —4 Am. 
Jur. 2d Appellate Review § 223 et seq. 

Power of trial court indirectly to extend time for appeal, 
89 A.L.R. 941; 149 A.L.R, 740. 

Lower courtis consideration, on the merits, of unseason- 
able application for new trial, rehearing, or other reexami- 
nation, as affecting time in which to apply for appellate 
review, 148 A.L.R. 795. 

Failure, due: to fraud, duress, or misrepresentation by 
adverse party, to file notice of appeal within prescribed 
time, 149 A.L.R. 1261. 

Construction of federal statute (28.USC § 2255), deal- 
ing with vacation, by direct attack, of sentence in crimin 
case on ground that it violated Constitution or laws, o 
exceeded jurisdiction, or is otherwise subject to collateral 
attack, 20 A.L.R.2d 976, 

Exclusion or inclusion of terminal Sunday, or holiday i in 
computing time for taking or perfecting appellate review, 
61 A.L.R.2d 482; 

Appealability of order arresting judgment in criminal 
case, 98 A.L.R.2d'787, 

When criminal case becomes moot so as to preclude re- 
view of or attack on conviction or sentence, 9 A.L.R.3d 462, 

Adequacy of defense counsel's representation of crimi- 
nal client, regarding appellate and postconviction rem- 
edies, 15. A.L.R.4th 582. 

Appealability of state criminal court order requiring 
witness other than accused to undergo psychiatrie exami- 
nation, 17 A.L.R.4th 867. 

4 C.J.S. Appeal & Error § 264 et seq. 


39-3-4. :Interlocutory order appeals from district court. 


A. In any civil action or special statutory proceeding in the district court, when the district 
judge makes an interlocutory order or decision which does not practically dispose of the merits of 
the action and he believes the order or decision involves a controlling question of law as to which 
there is substantial ground for difference of opinion and.that an immediate appeal from the order 
or decision may materially advance the ultimate termination of the mheninens he shall so state in 


writing in the order or decision. 


‘B. The supreme court or court of appeals has jurtedlipbieg? over an igaHelat fat atte an interloc- 
utory order or decision, as appellate jurisdiction may he vested in those courts. Within fifteen days 
after entry of the order or decision, any party aggrieved may file with the clerk of the supreme 
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court or court of appeals an application for an order allowing an appeal, accompanied by a copy of 


the interlocutory order or decision. 


C. Application under this section for an order allowing appeal does not stay proceedings in the 
district court unless so ordered by the district judge or a judge or justice of the court to which ap- 


plication is made. 


History: 1953 Comp., § 21-10-3, enacted by Laws 
1971, ch. 40, § 1; 1999, ch. 80, § 1. 

Cross veferences. — For appellate jurisdiction of su- 
preme court, see N.M. Const., art. VI, § 2; 39-3-2, 39- 3- 8 
NMSA 1978. 

For jurisdiction of court of appeals, see N.M: Const., art. 
VI, § 29. 

For Uniform Certification of Questions of Law Act, see 
Chapter 39, Article 7 NMSA 1978. 

For appellate jurisdiction of court of appeals, see 34-5-8 
NMSA 1978. 

For when appeals taken, see Rules 12-201 and 12-203 
NMRA. 

For procedure on certiorari to review decision of court of 
appeals, see Rule 12-502 NMRA. 

For procedure on certification from court of Bppeuis see 
Rule 12-606 NMRA. 

The 1999 amendment, effective July 1, 1999, in Sub- 
section B, substituted "fifteen days" for "ten days" in the 
second sentence, and deleted the former: last sentence, 
which read "If an application has not been acted upon 
within twenty days, it shall be deemed denied", and made 
a minor stylistic change. 


ANNOTATIONS 


Final order as to one plaintiff. — Where both plain- 
tiffs were parties to counts I through III of the complaint; 
plaintiff Bigbyte was not a party to count IV; the parties 
dismissed count III; the district court granted summary 
judgment against plaintiffs on counts I and II; count IV 


remained pending before the district court; and the district ., 


court's summary judgment provided that the summary 
judgment did not practically dispose of the merits of the 
case, but did.finally dispose of the:claims raised in counts 1 
and IT; that the summary judgment involved a controlling 
question of law as to which there was a substantial ground 
for differences of opinion, and "an immediate appeal from 
the summary judgment may materially advance the ulti- 
mate termination of litigation and there is no just cause 
for delay"; the summary judgment was a final judgment 
as to Bigbyte because all of Bigbyte's claims had been dis- 
posed of and the summary judgment did not contain ex- 
press language stating that the summary judgment was 
not a final order as to Bigbyte. Santa Fe Pacific Trust, Inc. 
v. City of Albuquerque, 2012-NMSC- 028, 285 P.3d 595. 
Appeal of barred issues. — An application for inter- 
locutory appeal will not be granted where the controlling 
questions of law advanced by the appellant relate to is- 
sues that the district court, in its partial judgment, barred 
as untimely raised. Ellis v. Cigna Prop. & Cas. Cos., 
2007-NMCA-123, 142 N.M. 497, 167 P.3d 945, cert. denied, 
2007-NMCERT-009, 142 N.M. 715, 169 P.3d 408. 


Jurisdiction over interlocutory appeal. — Court of ©: §« 


appeals had jurisdiction to entertain petitioner's applica- 
tion for interlocutory appeal, even though the application 
was granted more than 20 days after it was filed. Lovelace 
Med. Ctr. v, Mendez;'1991-NMSC-002, 111 N.M. 386, 805 
P.2d 608. 

The legislature did not intend the 20-day require- 
ment in this section to be a limitation on the appellate 
courts' jurisdiction, conferred by that section, over inter- 
locutory appeals. The requirement, in other words, was 
intended to assist the courts with the management of 
their cases in the absence of some other provision, not to 


limit the courts' jurisdiction. Lovelace Med. Ctr. v. Mendez, 
1991-NMSC-002, 111 N.M. 336, 805 P.2d 603. 

Allowance’ of interlocutory appeal is discre- 
tionary with the appellate court. State v. Hernandez, 
1980-NMCA-138, 95 N.M. 125, 619 P.2d 570, cert. denied, 
95 N.M. 299, 621 P.2d 516. 

Requirements of interlocutory appeals. — Inter- 
locutory appeals require the existence of a substantial dif- 
ference of opinion on a controlling issue of law. Starko, Inc., 
et al. v. Cimarron Health Plan, Inc., 2005-NMCA-040, 137 
N.M. 310, 110 P.3d 526, cert denied, 2005-NMCERT-004, 
137 N.M. 454, 112 P.3d 1111. 

Allowance of appeal not subject to challenge. — 
The acceptance of an appeal by the court of appeals when 
there has been compliance with Subsection A of this sec- 
tion, is not subject to challenge. Salazar v. St. Vincent 
Hosp., 1980- NMCA-095, 96 N.M. 409, 631 P.2d 315, aff'd 
in part, rev'd in part, 1980- NMSC-124, 95 N.M. 147, 619 
P.2d 823. 

When permission to appeal from interlocutory or- 
der is denied, the appellate court never assumes juris- 
diction of the matter; consequently, jurisdiction remains 
in the trial court and there is nothing to prevent the trial 
court from proceeding to try the pending case. State v. 
Hernandez, 1980-NMCA-138, 95 N.M. 125, 619 P.2d 570, 
cert. denied, 95 N.M. 299, 621 P.2d 516, 

Extension of time for interlocutory appeal. — Ab- 
sent statutory authority or supreme court/rule, appel- 
late courts may not extend the time for an interlocutory 
appeal, even to relieve against mistake, inadvertence or 
accident. However, in appropriate circumstances, the dis- 


‘trict court may reconsider the issue and enter a second 


interlocutory order from which application for a timely 
interlocutory appeal may be made. Candelaria v. Middle 
Rio Grande Conservancy Dist., 1988-NMCA-065, 107 N.M. 
579, 761 P.2d 457. 

Section gives jurisdiction to appellate court to 
deny. motion for summary judgment. — This section, 
along with 34-5-8.NMSA 1978, gives court of appeals ju- 
risdiction over interlocutory appeal from an order or de- 
cision which does not practically dispose of the merits of 
the case. Therefore court could hear appeal of defendant 
whose motion for summary judgment.in medical malprac- 
tice suit was denied. Vaca v. Whitaker, 1974-NMCA-011, 
86 N.M. 79, 519 P.2d 315. 

Section does not give jurisdiction to appellate 
court to grant motion to dismiss. — Where an order 
denying defendant's motion to dismiss was a part of the 
main action, no final judgment or interlocutory order 
which practically disposed of the merits having been en- 
tered, and the order did not contain the requisite find- 
ing on which to base an application for an interlocutory 
appeal under this section, the argument that a decision 
whether to make the requisite finding should only have 
been made by the judge who held the motion hearing and 
could not have properly been made by a different judge 


- was not an issue in the appeal because the order denying 
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the motion to dismiss was not an appealable order. Miller 
v, City of Albuquerque, 1975-NMCA-099, 88 N.M., 324, 540 
P.2d 254, cert. denied, 88 N.M. 319, 540 P.2d 249, 

Order disqualifying counsel. — Although an order 
disqualifying counsel may not be properly appealed un- 
der the collateral order doctrine, an appellate court may 
hear the issue if it is certified by the trial court for inter- 
locutory appeal. Sanders v. Rosenberg, 1995-NMCA-039, 
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119 N.M. 811, 896.P.2d. 491, rev'd on. other grounds, Order not final appealable order. — Where court 

1997-NMSC-002, 122 N.M. 692, 930 P.2d 1144. order contained language required to certify an order for 
Denial of motion for protective order held not ap- interlocutory appeal, and order also contained language 

pealable. — Doctors' appeal from order denying motion - certifying an order for immediate appeal as of right, the 

for protective order, which sought to have court order a. order is nota final appealable order. Sys, Tech., Inc, v. 

stay in taking of deposition of patient seeking to perpetu- Hall, 2004-NMCA-130, 136 N.M.548, 102 P.3d 107. 

ate testimony until such time as court first determined Law reviews. — For comment, "New Mexico's Ana- 

competency of patient as witness, was not an appealable logue to 28 U.S.C. § 1292(b): Interlocutory Appeals Come 

final judgment and was. not. appealable as interlocutory to the State Courts," see 2 N.M. L. Rev. 113:(1972). 

order where order did not comply with this section. In re For article, "Judicial Adoption of Comparative Fault in 

Bartow, 1984-NMCA-074,,101 N.M. 532, 685.P,2d. 387, New Mexico: The Time Is at Hand," see 10 N.M.L. Rev. 3 
Appeals from children's court. — The court of ap- (1979-80). 

peals has jurisdiction over appeals from interlocutory or- For annual survey of New Mexico law relating to civil 

ders from the children's court pursuant to this section, as procedure, see 13 N.M.L, Rey, 251 (1983). 

the children's.court is a division of the district court. In re Am. Jur, 2d, A.L.R. and C.J.S. references. — 4 Am, 

Doe, 1973-NMCA-141, 85:N.M. 691,516 P.2d 201... Jur. 2d Appellate Review § 84 et seq.; 5 Am. Jur. 2d Appel- 
This section is not applicable to,appeals from judgments: late Review § 967 et seq. 

of the children's court where the child was alleged to be Appealability of interlocutory orders in proceedings i in 

delinquent, or in need of supervision..Health & Social bankruptcy, 33 A.L.R.2d 1366. 

Servs, Dep't v. Doe, 1978-NMCA-045, 91 N.M. 675, 579 Reviewability, on appeal from final judgment, of later: 

P.2d 801. locutory order, as affected by fact that order was. sepa- 
Remand of zoning decision not final. — The district rately appealable, 79 A.L.R.2d, 1352. 

court's remand of a zoning matter to the city council.was Reviewability of order denying motion for summary 

not a final, appealable order; before a party would have judgment, 15 A.L.R.3d 899. 

the right to challenge that order on appeal to the court Appealability of order staying, or refusing to stay, action 

of appeals, it would have to await the council decision because of pendency of another action, 18 A.L.R.3d 400, 

on remand, obtain review of the council decision in dis- Appealability of state criminal court order requiring 

trict court, and then appeal the district. court judgment. witness other than.accused to undergo psychiatric exami- 

High Ridge Hinkle Joint Venture v. City of Albuquerque, nation, 17 A.L.R,4th 867, 

1994-NMCA-139, 119 N.M. 29, 888. P.2d 475, cert. de- Appealability of interlocutory or pendente lite order for 

nied, 119 N.M. 20, 888 P.2d 46, aff'd, 1997-NMCA-046, temporary child custody, 82 A.L.R,5th 389. 

123 N.M. 394, 940 P.2d 1189, rev'd on other grounds, 4 C.J.S. Appeal and Error §§ 81, 298, 397; 5 C.J.S. Ap- 


1998-NMSC-050, 126 N.M. 418, 970 P.2d 599. peal and Error § 716, 


39-3-5. Writs of error. 


Writs of error to bring into the supreme court any cause adjudged or determined in any of the 
district courts, as provided by law, may be issued by the supreme court, or any justice thereof, if 
application i is made within:the time provided by law for the taking of appeals, A writ of error shal] 
issue from the supreme court to the district court only in those actions wherein whit thee beet jurisdic- 
tion has not been vested by law in the court of appeals. 


History: Laws 1917, ch. 438, § 4; 1927, ch. 93, § 2; CS. js ANNOTATIONS 


1929, § 105-2504; 1953 Comp. +» § 21- 10-8. 1; Laws 1966, 
ch, 28, § 37. Writ of error is an appropriate means for in- 

Cross references, — For writs of error, see Rule 12- voking collateral order doctrine. Carrillo .v.,Rostro, 
503 NMRA. 1992-NMSC-054, 114 N.M, 607, 845 P.2d 130, 

Compiler's notes. — Laws 1966, ch, 28, § 37, recom: Law reviews. — For note, "The Adoption of the Col- 
piled this section. It had been omitted by the compilers lateral Order Doctrine in New Mexico; Carrillo v, Rostro, 
of the 1941 Compilation as superseded by the Supreme see 24 N.MLL. Rev. 389 (1994), 

Court Rules. For article, Jurisdiction as May Be Provided by, Law: 


Some Issues at Appellate Jurisdiction in New Mexico," see 
36 N.M.L. Rev. 215 (2006), 

Am, Jur, 2d, A.L.R, and C.J.S, references. — 4.C.J,S. 
Appeal and Riror § 356 et eo%, 


bit 


39-3-6. Continuation in supreme court and court of appeals; | 


Cases which are argued or submitted in the supreme court or court of appeals during any term 
which are not decided during that term shall be deemed continued from term to term until dis; 
posed of. . 


History: Laws 1917, ch. 48, § 42; C.S. 1929, § 105- Cross references. — For supreme court terms, ses- 
2524; 1941 Comp., § 19-1004; 1953 Comp., § 21- 19-45 sions and recesses, see N.M, Const., art. VI,§ 7. © 
Laws. 1966, hi 28, § 38. For disposition of cause, see Rule 12-402 ‘NMRA. 
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39-3-7. Appeals from district court; special statutory proceedings. 


Within thirty days from the entry of any final judgment or decision, any. interlocutory order or 
decision which practically disposes of the merits of the action or any final order after entry of judg- 
ment which affects substantial rights, in any special statutory proceeding in the district court, any 
party aggrieved may appeal therefrom to the supreme court or to the court of appeals, as appellate 
jurisdiction may be vested ay law in these courts. 


History: Laws 1937, ch. 197, § 1; 1941 Comp., § 19- 
1005; 1953 Comp., § 21-10-5; Laws 1966, ch. 28, § 39. 

Cross references. — For appellate jurisdiction of su- 
preme court, see N.M. Const., art. VI, § 2. 

For court of appeals jurisdiction, see N.M. Const., art. 
VI, § 29. 

For special statutory proceedings, see Rule 12-601 
NMRA. 


ANNOTATIONS 


This section allows interlocutory appeals, to ag- 
grieved parties in special proceedings. State v. Jade G., 
2005-NMCA-019, 137 N.M. 128, 108 P3d 534, aff'd, 
2007-NMSC-010, 141 N.M, 284, 154 P.3d 659. 

Applicability to tax sales. — This section does not 
apply to proceeding for sale of property and tax sale certif- 
icates. In re Sevilleta De La Joya Grant, 1987-NMSC-024, 
41 N.M. 305, 68 P.2d 160; In re Blatt, 19837-NMSC-018, 41 
N.M, 269, 67 P.2d.293, 110 A.L.R. 656. 

Applicability to, remedies created by statute, not 
known at common law. — The proceedings contem- 
plated by this section are statutory proceedings to enforce 
rights and remedies created by statute and unknown to the 
common law and equity practice of England prior to,1776. 
In re Forest, 1941-NMSC-019, 45 N.M, 204, 113 P.2d 582. 

Appeal from order in condemnation case. — A 
district court order in a condemnation case granting 


39-3-8. Cross appeals. 


immediate possession of land where the court had not 
yet awarded damages was not a final appealable or- 
der. City of Sunland Park v. Paseo Del Norte Ltd. P'ship, 
1999-NMCA-124, 128 N.M. 163, 990 P.2d 1286, - 

Appeal from board of embalmers and funeral di- 
rectors. — Where counsel for the board failed to point 
out: any provision of the Funeral Directors and Embalm- 
ers Act permitting an appeal tothe supreme court of the 
judgment of the district in the statutory review of the 
board's decision;*the supreme court entertained the ap- 
peal under the authority of Supreme Court Rule 5(6), 
(now Rule*12-601 NMRA); although this: section omitted 
a material portion of Supreme Court Rule 5(6) as adopted, 
Gonzales'v. N.M, State Bd. of Embalmers & Funeral Dirs., 
1957-NMSC-047, 63 N.M. 13, 312 P.2d 541. 

City labor management relations board decisions. 
— The court of appeals had jurisdiction of an appeal from 
the: decision of the. district court affirming a city labor 
management relations board holding.that a proposed col- 
lective bargaining unit of fire suppression personnel in- 
cluded lieutenants. Las Cruces Prof. Fire Fighters v. City of 
Las Cruces, 1997-NMCA-044, 123. N:M. 329, 940 P.2d 177. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am: 
Jur. 2d Appellate Review § 120. 

4 C.J.S. Appeal & Error §§ 91, 92; 5 C.J.S. Appeal and 
Error § 724. 


Cross appeal may be taken by giving notice thereof, as provided for appeals, within thirty days 
after the entry of any appealable judgment, decision or order, or within fifteen days after receipt of 
notice of appeal or application for writ of error, whichever is later. 


History: 1953 Comp., § 21-10-5.1, enacted by Laws 
1966, ch. 28, § 40. 

Cross references, — For when appeals taken, see Rule 
12-201 NMRA. 

For how appeals taken, see Rule 12-202 NMRA. 


ANNOTATIONS 


Rule controls over statute. — Rule 12-201 NMRA, 
which requires a party to file cross-appeals not later than 


ten days following notice of appeal, controls over this section, 
allowing 15 days to. file a cross-appeal. Rodriguez v. McA- 
nally Enters., 1994-NMCA-025, 117 N.M. 250, 871 P.2d 14. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
Jur, 2d Appellate Review § 288. 

Right to perfect appeal, against party who has not ap- 
pealed, by cross appeal filed after time for direct appeal 
has passed, 32 A.L.R.3d 1290. 

4C.J.S. Appeal and Error §§ 27, 262, 270, 348, 353. 


39-3-9. [Title or possession of property involved; supersedeas bond.] 


Where an appeal is taken or a writ of error sued out, from a judgment or decree of any district 
court involving the title to or possession of real or personal property, the trial court shall fix the 
amount of the supersedeas bond, if supersedeas is granted, for such sum as will indemnify the 
appellee for all damages that may result from such supersedeas, or from such appeal or writ of 
error. Said bond shall be conditioned to prosecute the appeal with effect-and pay all damages and 
costs that may result to the appellee, if said appeal or writ of error be dismissed or the judgment or 
decree appealed from shall be affirmed. In case the title to or possession of real estate is inyolved 
in such action, the rental value, and all damages to improvements and waste, shall be considered 
elements of damages. 
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History: Laws 1933, ch. 6, § 1; 1941 Comp., § 19- 
1006; 1953 Comp., § 21-10-6. 

Cross references. — For supersedeas and stay in civil 
action, see 39-83-22 NMSA 1978. - 

For supersedeas and stay, see Rule 12-207 NMRA. 


ANNOTATIONS 


Not applicable as bond for value of property 
sought, — This section was not considered to be appli- 
cable as a bond for the value of the property of which 
possession was sought. Burroughs v. United States Fid. 
& Guar. Co., 1964-NMSC-244, 74 N.M. 618, 397 P2d 
10, overruled on other grounds by. Quintana v. Knowles, 
1992-NMSC-016, 113 N.M. 382, 827 P.2d 97, 

Supersedeas bond not required in adjudication of 
title. — Where party out of possession of real estate ap- 
peals from an adverse judgment, decreeing title in party 
in possession, supersedeas bond is not required. Higgins v. 
Fuller, 1943-NMSC-033, 48 N.M. 215, 148 P.2d 573. 

Self-executing judgment not encompassed by sec- 
tion. — Supersedeas bond is not required where, under 
judgment from which appeal is made, there would be no 
judgment to stay nor any change as to status of the parties 
regarding either title or possession, as a self-executing judg- 
ment, order or decree which does not command or permit 
performance of an act or which cannot be actively enforced 
by execution, etc., is not encompassed by the section. Hig- 
gins v. Fuller, 1948-NMSC-033, 48 N.M. 215, 148 P.2d 573. 

The posting of a supersedeas bond is necessary to: main- 
tain the status quo when appealing from a judgment decree- 
ing ownership of realty in a party not in possession thereof; 
however, such a bond is not required where, under the judg- 
ment appealed from, there exists no judgment to stay, no 
change in the ownership or possession of the property, and 
such a bond would serve no purpose. Thus, a self-executing 
judgment or order which does not command or permit that 
any act be done, or is not of a nature to be actively enforced 
by execution or otherwise, is not within this section. Salas v, 
Bolagh, 1987-NMCA-138, 106 N.M. 613, 747 P.2d 259. 
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If status quo to be maintained, bond to he pro- 
vided. — This section is nothing more than a provision 
that if the status quo is to be maintained a supersedeas 
bond must be provided in such an amount as will "indem- 
nify the appellee, from all damages that may result from 
such supersedeas," the amount to be fixed by the court. 
Absent an order of the court and a bond, the judgment 
remains in effect and may be enforced. Gregg v. Gardner, 
1963-NMSC-223, 73 N.M. 347, 388 P.2d 68. t 

Where posting of supersedeas bond not prerequi- 
site to appeal. — As a precondition to operation of this sec- 
tion, the appellant must have moved for supersedeas, and 
the trial court must have granted the motion. Nothing in 
this section requires the appellant to post a supersedeas 
bond when supersedeas has not been sought and granted. 
Where no stay has been sought, a trial court, under this sec- 
tion, cannot order the appellant to post a bond. Quintana v. 
Knowles, 1992-NMSC-016, 113 N.M. 382, 827 P.2d 97. 

Amount of supersedeas bond was not excessive. 
— Where the appraised value of defendant's home was 
$206,000; the property sold for $100,000 or 48.7% of ap- 
praised value at the foreclosure sale; the purchaser pur- 
chased the property for a potential profit of $106,000 if 
the property were resold; the district court considered the 
lost rental value, interest on the money paid to purchase 
the property, and the potential for damages and waste to 
the property while the appeal was pending, the district 
court did not abuse its discretion in setting the superse- 
deas bond at $150,000, regardless of the fact that defen- 
dant could afford to post only a $50,000 supersedeas bond. 
Charter Bank v. Francoeur, 2012-NMCA-078, 287 P.3d 
333, cert. granted, 2012-NMCERT-008. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. 
Jur, 2d Appellate Review § 486 et seq. 

When appeal is or is not deemed to have been prose- 
cuted "with effect" or "to effect" within condition of super- 
sedeas bond, 163 A.L.R. 410. 

4C.J:S. Appeal & Error § 421 et seq. 


39-3-10. [Sections 39-3-9 and 39-3-10 NMSA 1978 supplemental. iy 


This act [39-3-9, 39-3-10 NMSA 1978] shall not be construed to repeal any existing sattitaet or 
rule of the supreme court regulating appellate procedure, except insofar as they may conflict with 
this act, but shall be construed as supplemental thereto. 


History: Laws 1988, ch. 6, § 2; 1941 Comp., § 19- 
1007; 1953 Comp., § 21-10-77. 


39-3-11. Appellate costs. 


Amounts to be:‘taxed as costs on appeals-and writs of error shall be fixed by rule of procedure. 


History: Laws 1917, ch. 48, § 16; 1927, ch. 93, § 4; 
C.S. 1929, §-105-2512; 1941 Comp., § 19-1008; 1953 
Comp,, § 21-10-8; Laws 1966, ch. 28, § 41. 

Cross references. — For court of appeals fees and 
costs, see 34-5-6 NMSA 1978, 

For costs, see Rule 12-403 NMRA. 

Compiler's notes. — The title of the 1927 act did not 
indicate that the 1917 law was to be amended. 


ANNOTATIONS 


Requirement for bond not waived. — The re- 
quirement that a cost or supersedeas bond be filed in 
appeal cases within a certain time is not waived by 
an appellee where he seeks to take advantage of the 
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irregularity at the first opportunity, but only where he 
first performs some act consistent with recognizing the 
regularity of the appeal. Johnson v. N.M. Fire Brick Co., 
1916-NMSC-042, 22 N.M. 124, 158 P. 796 (decided under 
former law). 

Appeal abated where no bond filed. — Where an ap- 
pellant failed to file a cost bond within 30 days as required 
by Laws 1917, ch. 43, § 15 (mow repealed), the appeal 
failed or abated. Hubert v. Am.Sur. Co., 1918-NMSC-124, 
25 N.M. 131, 177 P. 889. 

Motion to dismiss where no cost bond. — Where 
plaintiff in error has not filed a cost bond within 30 days 
after suing out writ of error, and the default has not 
been waived by defendant, the court will grant motion to 
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dismiss. Palmer v. Allen, 1914-NMSC-044, 19 N.M. 175, 
141 P, 998 (decided under former law). 

Where neither cost nor supersedeas bond is 
given, appeal will be dismissed. Rogers v. Herbst, 
1919-NMSC-032, 25 N.M. 408, 183 P. 749. 

Failure to file bond cannot be cured. — The giving of 
a bond for costs, where no supersedeas bond was given, was 
essential to perfect an appeal or writ of error. It would ap- 
pear in principle that the omission could not be cured by a 
later compliance with the statute after a motion to dismiss 
for such failure had been filed. Farmers' Dev. Co. v. Rayado 
Land & Irrigation Co,, 1918-NMSC-055, 18 N.M, 188, 134 
P, 216, criticized in Canavan v. Canavan, 1914-NMSC-002, 
18 N.M. 468, 138 P. 200 (decided under former law). 


APPEALS 


39-3-14 


Printing transcript not taxable charge. — There is 
no law compelling the printing of a transcript involving 
less than $1,000, so that such printing is not a taxable 
charge. Givens v. Veeder, 1898-NMSC-017, 9 N.M. 405, 54 
P. 879 (decided under former law), 

Affirmance of judgment on sfamittitir did not 
discharge sureties from liability on appeal bond. Orr 
v. Hopkins; 1884-NMSC-015, 3 N.M, (Gild.) 183, 3 P. 61, 
aff'd, 124 US. 510, 8S. Ct. 590, 31 L. Ed. 523 (1888) (de- 
cided under former law), 

Am, Jur. 2d, A.L.R, and C.J.S. references. — 5 Am, 
Jur. 2d Appellate Review §§ 909, 928. 


39-3-12. Indigent appeals; free process. 


In any appeal, the court may grant free process, including the cost of any necessary transcripts 
of record, to any appellant upon a proper showing of indigency, unless the trial court certifies in 
writing that the appeal is not taken in good faith. Necessary costs, including costs of transcripts, 
shall be paid by the administrative office of the courts. Any costs awarded to an indigent appellant 
shall be taxed in favor of the state. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. 
Jur. 2d Appellate Review § 407 et seq. 


History: 1953 Comp., § 21-10-9, enacted by Laws 
1977, ch. 163, § 1. 


39-3-13. Transcript of record. 


The official court reporter shall make an original and as many copies of transcripts of his notes as 
demanded, and he shall certify and file them with the clerk of the district court. These transcripts, or 
any portion thereof, may be used for the purpose of making up the record to be taken to the supreme 
court or court of appeals. The clerk of the district court shall collect the certification fee, but shall re- 
ceive no compensation for transcribing. Where not otherwise fixed by statute, the court may, by rule, 
fix the compensation of official court reporters for extra copies filed with the clerk, which shall be paid 
for in advance, if demanded, by the party ordering them. The amount paid for the original and two 
copies of the transcript by the party ordering them shall be taxed as costs in the cause. 


ANNOTATIONS 


Court's power as to printing of copies of record. 


History: Laws 1897, ch. 73, § 174; C.L. 1897, § 2685 
(174); Code 1915, § 4255; C.S. 1929, § 105-1002; 1941 


Comp., § 19-1011; 1953 Comp., § 21-10-10; Laws 1966, 
ch, 28, § 42. 

Cross references. — For transmission of transcript 
and record, see Rule 12-211 NMRA. 

Compiler' s notes. — This section may be affected by 
Rule 12-209, NMRA, dealing with the record on appeal, 
and Rule 12-403, NMRA, concerning costs, specifically the 
costs of the transcript. 


— Where the transcript shows the amount in controversy 
to be less than $1,000, the court has no power to compel 
a printing of the record and will not dismiss the appeal 
because of appellant's failure to file more than one copy of 
the record. Mora v. Schick, 1887-NMSC-028, 4 N.M. (Gild.) 
801, 13 P. 841 (decided under former law). 


39-3-14. [Appellant may dismiss appeal. | 


In all causes appealed, or in any other manner brought from any inferior court to any superior 
court, the party appealing, or so bringing said suit into the superior court, may, in like manner, 
dismiss his appeal in the same manner as in the preceding section provided; and when said cause 
is dismissed, as aforesaid, the judgment in the inferior court shall remain and be in all things as 
valid, as if said cause had never been removed from said inferior court. 


History: Laws 1851-1852, p. 246; C.L. 1865, ch. 30, 
. § 2; C.L. 1884, § 1858; C.L. 1897, § 2907; Code 1915, 
§ 4294; C.S. 1929, § 105-1402; 1941 Comp., § 19-1002; 
1953 Comp., § 21-10-11. 


Compiler's notes. — The words "in like manner" and 
"in the same manner as in the preceding section" referred 
to Comp. Laws 1865, ch. 30, § 1, providing that any suit 
pending in district court could be dismissed in vacation 
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by filing a written dismissal with the clerk. That section is 
omitted as superseded by Rule 41(a), N.M.R. Civ. P, (now 
see Paragraph A of Rule 1-041 NMRA), and if there is a 


method for dismissal of appeals from inferior courts, it - 


would appear to be the latter provision. 
This section, insofar as it applies to appeals in the’su- 
preme court, may be affected by Rule 12-401 NMRA, 


ANNOTATIONS 
Appellant has no right to dismiss his appeal in 


JUDGMENTS, COSTS, APPEALS 


39-3-16 


Armijo, 1913-NMSC-045, 18 N.M. 68, 133 P. 978; Acequia 
Madre v. Meyer, 1912-NMSC-044, 17 N.M. 371, 128 P. 68. 

The plaintiff in an action of replevin in justice (now 
magistrate) court may not, on appeal to the district court, 
dismiss his appeal and thus deprive the defendant of his 
right to a trial as to the value of the property replevied 
and an assessment of damages for its detention. Strauss v. 
Smith, 1896-NMSC-006, 8 N.M. 391, 45 P. 930: 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am, 
Jur. 2d Appellate Review §§ 872, 877. 

5 C.J.S, Appeal & Error § 631 et seq. 


the face of a motion for affirmance well taken. Hubbell v. 


39-3-15. Appeals; contempt and habeas corpus. 


A. Any person aggrieved by the judgment of the district court in any proceeding for civil con- 
tempt, and any person convicted of criminal contempt except criminal contempt committed in the 
presence of the court, may appeal within'thirty days from the judgment of conviction to the su- 
preme court or the court of appeals, as appellate jurisdiction may be vested by law in these courts. 
Any person convicted of criminal contempt of the court of appeals, except criminal contempt com- 
mitted in the presence of the court of appeals, may appeal to the supreme court within thirty days 
from the judgment of conviction. In any case of criminal contempt, the taking of an appeal oper- 
ates to stay execution of the judgment without bond. 

B. In habeas corpus proceedings, where the petitioner is held upon an order, warrant or com- 
mitment of any court, and is ordered discharged and released from custody by any district court, 
the officer having custody of the petitioner, or the district attorney of the district wherein the 
proceedings are instituted, on behalf of the state, may appeal within thirty days from the order of 
discharge to the supreme court or the court of appeals, as appellate jurisdiction may be vested by 
law in these courts. The appeal shall not operate as a stay of execution. If the order of the district 
court is reversed; the officer from whose custody the petitioner was ordered released, his.successor 


or any other peace officer of the state shall rearrest the petitioner and hold him for trial or commit 
him to jail or imprisonment as directed by the original order, warrant or commitment. 


History: Laws 1917, ch. 48, § 2;).C.S. 1929, § 105- 
2502; 1953 Comp., § 21-10-12; Laws 1966, ch. 28, § 43, 

Cross references, — For appellate jurisdiction of su- 
preme court, see N.M.Const., art. VI, §-2. 

For jurisdiction of court of appeals, see N.M. Const., art, 
VI, § 29. 

For habeas corpus generally, see 44-1-1 NMSA 1978 et 
seq. 

Compiler's notes. — Laws 1966, ch. 28, § 48, recom- 
piled this section. It had been omitted by the compilers 
of the 1941 Compilation as superseded Pe the Supreme 
Court Rules. 


ANNOTATI ONS 


Right of appeal in civil contempt, proceedings, — 


The right of appeal in civil contempt proceedings is extended 


39-3-16. Parties; joinder. 


to persons who ‘have unsuccessfully sought enforcement of 
an order through a contempt proceeding. Kucel v. N.M. Med. 
Review Comm'n, 2000-NMCA-026, 128 N.M. 691, 997 P.2d 


' 828, cert. denied, 128 N.M, 688, 997 P.2d 820. 


No appeal for criminal contempt. — No appeal lies 
from a judgment for what is classed as a criminal con- 
tempt. Costilla Land & Inv. Co, v. Allen, 1910-NMSC-044, 
15'N.M. 528, 110 P. 847 (decided under former law). 

The right of appeal is: limited ‘to final judgments ren- 
dered upon an indictment, and there is no right of appeal 
from commitment to jail for criminal contempt. State v. 
Chacon, 1914-NMSC-079, 19 N.M. 456, 145 P. 125, ~ 

Law reviews. — For article, "Habeas Corpus in New 
Mexico," see 11 N.M.L. Rev. 291 (1981). fo 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 4 Am. 
dur. 2d Appellate Review § 216 et seq. 


iu? 2 
Saec 


If there are several parties entitled to sue out a writ of error or take an appeal and any of them 
have'separate interests in the judgment; or if the judgment, though joint in form, is substantially 
against one; or if some of the parties in the district court have no interests in reversing or main- 
taining the judgment; or if upon notice and request to join in the writ of error or appeal, they fail or 
refuse to do so; it is not necessary to join these parties in the writ of error or appeal. The supreme © 
court or court of appeals may, on affidavits or from the record, determine whether or not the par- 
ties omitted should have been joined. 


. Compiler's notes. — Laws 1966, ch. 28, § 44, recom- 
piled this section. It had been omitted by the compilers 


History: Laws 1917, ch. 48, § 5; C.S. 1929, § 105- 
2505; 1953 Comp., § 21-10-13; Laws 1966, ch, 28, § 44. 
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39-3-17 APPEALS 39-3-20 


of the 1941 Compilation as superseded by the Supreme ANNOTATIONS 
Court Rules. 
Rule 12-301 NMRA provides that the appellate court . _ Am. Jur. 2d, A.L.R. and C.J.S. references. — 5 Am. 
may add, drop or substitute parties upon motion or on its Jur. 2d Appellate Review §§ 268, 278. 
own initiative at'any stage ofan appeal. ~ > 4 C.J.S, Appeal & Error § 234 et seq. 


39-3-17. Failure to join. 


If any person named in the notice provided for in Section 39-3-16 NMSA 1978 does not join in 
the writ of error or appeal under terms contained in the notice, upon filing proof of service of the 
notice, he shall thereby be forever precluded from bringing any writ of error or appeal on the same 
judgment, order, decision or conviction, and the cause shall proceed in the same manner as if he 
had been named in the writ of error or appeal. 


History: Laws 1917, ch. 48, § 6; C.S. 1929, § 105- * of the 1941 Compilation as superseded by the ate? 
2506; 1953 Comp., § 21-10-14; Laws 1966, ch. 28, § 45. _ Court Rules. 

Compiler's notes. — Laws 1966, ch. 28, § 45, recom- 
piled this section, It had been omitted by the compilers 


39-3-18. Inability to join. 


When the name of any person out of this state or incapable of giving consent te the bringing of a 
writ of error or taking of an appeal is omitted in the writ of error or appeal, and the cause proceeds 
without his name, his rights shall not be impaired by the judgment on the writ of error or appeal, 
and he may bring his separate writ of error or appeal in the same manner as if no former writ or 
appeal had been brought. 


History: Laws 1917, ch. 48, § 7; C.S. 1929, § 105- of the 1941 Compilation as superseded by the Supreme 
2507; 1953 Comp., § 21-10-15; Laws 1966, ch. 28, § 46. Court Rules. 

Compiler's notes. — Laws 1966, ch. 28, § 46, recom- 
piled this section. It had been omitted by the compilers 


39-3-19. Death of party before review. 


If a judgment is rendered against several persons and one or more of them dies, a writ of error or 
appeal may be brought by any survivors or by the successors in interest of the decedent. 


- History: Laws 1917, ch. 48, § 9; C.S. 1929, § 105- : ANNOTATIONS 


2509; 1953 Comp., § 21-10-16; Laws 1966, ch. 28, § 47. 

Compiler's notes. — Laws 1966, ch. 28, § 47, recom- Am. Jur. 2d, A.L.R. and C.J.S. references, — 4 C.J.S. 
piled this section, It had been omitted by the compilers Appeal & Error § 245. 
of the 1941 Compilation as os tang by the Supreme 
Court Rules. » 


39-3-20. Death of party pending review. 


If any party to an appeal or writ of error dies after appeal is taken or writ of error sued out, but 
before final judgment thereon, the appeal or writ of error shall not abate thereby. The death shall 
be suggested to the supreme court or court of appeals by any surviving pee: and the ‘court shall 
proceed as may be ei isi by rule of procedure. 


- History: Laws 1917, ch. 48, § 10; 1927, ch. 93, § 3; on motion filed in the appellate court by the representa- 
C.S. 1929, § 105-2510; 1953 Comp., § 21-10-17; Laws tive or by any party. 
1966, ch. 28, § 48. 


Compiler's notes, — Laws 1966, ch. 28, § 48, recompiled ANNOTATIONS 
this section. It had been omitted by the compilers of the 1941 Am, Jur. 2d, A.L.R. and C.J.8. references. — 5 Am. 
Compilation as superseded by the Supreme Court Rules. Jur. 2d Appellate Review § 279. 

Rule 12-301 NMRA provides that if a party dies after Effect of death of party to divorce proceeding pending 
notice of appeal has been filed, the personal representa- appeal or time allowed for appeal, 33 A.L.R.4th 47. 
tive of the deceased party may be substituted as a party 4 O.J.S. Appeal & Error 8§ 246, 247. 
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39-3-21. Substitution of parties upon review. 


Persons may be substituted as parties or compelled to become parties in cases enithg in the 
supreme court or court of appeals in like time and manner, and with like effect, as provided for in 
original suits in district courts. 


History: Laws 1917, ch. 48, § 14; C.S. 1929, § 105- ANNOTATIONS. 


2511; 1953 Comp,, § 21-10-18; Laws 1966, ch. 28, § 49. 
“1 aut vk i J Am. Jur. 2d, A.L.R. and C.J.S. references: -— 5 Am. 
Compiler's notes. — Laws 1966, ch. 28, § 49, recom Jur. 2d Appellate Review § 279 et seq. 


piled this section. It had been omitted by the compilers 4 
of the 1941 Compilation as superseded by the Supreme 40.4.8, Appeal & Error § 244. 
Court Rules. 


39-3-22. Supersedeas and stay in civil actions. 


A. There shall be no supersedeas or stay of execution upon any final judgment or decision of 
the district court in any civil action in which an appeal has been taken or a writ of error sued out 
unless the appellant or plaintiff in error, or some responsible person for the appellant or plaintiff 
in error, within sixty. days from the entry of the judgment or decision, executes. a bond to the ad- 
verse party in double the amount of the judgment complained of, with sufficient sureties, and ap- 
proved by the clerk of the district court in case of appeals or by the clerk ofthe supreme court in 
case of writ of error. The bond shallbe conditioned for the payment of the judgment andall costs 
that may be finally adjudged against the appellant or plaintiff in error if the appeal or writ of error 
is dismissed or the judgment or decision of the district court is affirmed. The district court, for good 
cause shown, may grant the appellant not to exceed thirty days' additional time within: which to 
file the bond, and a like extension of time may be granted by the supreme court i in cases of writs of 
error upon a like showing. 

B. Ifthe decision appealed from, or from which a.writ of error is sued out, is for a recovery 
other than a fixed amount of money, the amount of the bond, if any, shall-be fixed by the district 
court if an appeal is taken or, in case of a writ of error, by the chief justice or any justice of the 
supreme court, conditioned that the appellant or plaintiff in error shall prosecute the appeal or 
writ of error with diligence and that if the decision of the district court is affirmed or the appeal or 
writ of error is dismissed, the appellant or plaintiff in error will comply with. the judgment of the 
district court and pay all damages and costs finally adjudged against the appellant.or plaintiff in 
error in the district court and in the supreme court or court of appeals on the appeal or writ of er- 
ror, including any legal damages caused by taking the appeal, whether the damages are Assoaied 
upon motion in the cause or in a civil action on the bond. 

C. In any civil action involving a signatory, a successor of a signatory or any affiliate of a sig- 
natory to the master settlement agreement, as defined in Subsection E. of Section 6-4-12 NMSA 
1978, the supersedeas bond required of all appellants collectively in order to stay the execution of 
a judgment during the entire course of appellate review shall not exceed one hundred million dol- 
lars ($100,000,000), regardless of the amount of the judgment. 

D. Upon approval of a bond provided for in this section and upon filing the bond, in case of appeal 
with the clerk of the district court and in case of writ of error with the clerk of the supreme court, there 
shall bea stay of proceedings in the, action until the appeal or writ of error.is finally, determined. 

E.. In all cases.where an appeal has been taken or a writ of error sued out. against any.interloc- 
utory judgment, order or decision of the district court, from any final order affecting a substantial 
right made after entry of a final judgment or from any proceeding or conviction of civil contempt, 
supersedeas may be granted under the provisions of this section, but the bond shall be filed within 
thirty days from the entry of such judgment, order, decision or conviction and no extension of time 
for the filing of the bond:shall be granted in excess of ten days. 

F. Any supersedeas granted under this section in any matter appealed to the supreme court or 
court of appeals shall automatically continue in effect pending any action or further review that 
may be taken‘ in the supreme court or court “3 appeals, 
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History: Laws 1917, ch. 43, § 17; C.S. 1929, § 105- 
2513; 1953 Comp., § 21-10-19; Laws 1966, ch. 28, § 50; 
2007, ch. 272 ,§ 1. 

Cross references. — For title or possession of prop- 
erty, supersedeas bond, see 39-3-9 NMSA 1978. 

Compiler's notes. — Laws 1966, ch. 28, § 50, recom- 
piled this section. It had been omitted by the compilers 
of the 1941 Compilation as superseded by the Supreme 
Court Rules. 

The 2007 amendment, effective June 15, 2007, added 
Subsection C limiting the supersedeas bond of a signatory 
in a master settlement agreement. 


ANNOTATIONS 


Amount of supersedeas bond. — Rule 1-062(D) 
NMRA and Section 39-3-22 NMSA 1978 are not in con- 
flict. Rule 1-062(D) NMRA provides for factors that must 
be considered by the court in determining the amount of 
a bond that will protect a judgment holder who must de- 
lay execution of the judgment pending appeal. Section 39- 
3-22 NMSA 1978 expands upon the purpose of Rule 
1-062(D) NMRA by providing an alternative mechanism 
for enduring that the holder of a judgment is adequately 
protected from any damage that may result from a stay 
of the judgment pending appeal. Grassie v, Roswell Hosp. 
Corp., 2008-NMCA-076, 144 N.M. 241, 185 P.3d 1091, cert. 
quashed, 2009-NMCERT-005, 146 N.M. 728, 214 P.3d 793. 


APPEALS 


Time period to seek supersedeas bond. — The time 


period specified in Paragraph D of Rule 1-062 NMRA in 
which an appellant may seek a supersedeas bond pre- 
vails over the time period specified in Subsection A of 
Section 39-3-22 NMSA 1978. Jones v. Harris News, Inc., 
2010-NMCA-088, 148 N.M. 612, 241 P.3d 613. 

Time limitations must be complied with. — Al- 
though a district court has the inherent power to stay ex- 
ecution of a judgment rendered, the party must show the 
existence of exceptional, equitable grounds justifying the 
granting of a stay when the statute or rule does not oth- 
erwise provide for such relief. A party may not, however, 
disregard the time limitations of Subsection A and Rule 1- 
062D NMRA, and then post a supersedeas bond or obtain 
a stay of execution. Long v. Continental Divide Elec. Coop., 
1994-NMCA-044, 117 N.M. 548, 873 P.2d 289, superseded 
by statute, Jones v. Harris News, Inc., 2010-NMCA-088, 
148 N.M, 612, 241 P.3d 613. 

District court action on motion. — When the dis- 
trict court is allowed by’ rule and statute to act upon the 


39-3-23. AdieoRiaeie bthy: 


39-3-23 


motion of a party who has become an appellant for a stay 
of execution, the general rule divesting that court of ju- 
risdiction upon notice of appeal is inapplicable. Devlin v. 
State ex rel. N.M. State Police Dep't, 1988-NMSC-102, 108 
N.M. 72, 766 P.2d 916, _. 

Circumventing prohibitions against summary 
execution. — The prevailing party at trial may not 
circumvent prohibitions against summarily executing 
upon his judgment until the time for permitting the trial 
court to act upon motions for obtaining supersedeas has 
expired. Devlin v. State ex rel. N.M. State Police Dep't, 
1988-NMSC-102, 108 N.M. 72, 766 P.2d 916. 

Appellant not allowed to correct imperfect bond. 
— Where an imperfect supersedeas bond,has been filed, 
which was nevertheless sufficient as a cost bond, ap- 
pellant may not correct the record by filing another su- 
persedeas bond, after the time allowed, since to do.so 
would prejudice the rights of appellee. Mundy v, Irwin, 
1914-NMSC-043, 19 N.M. 170, 141 P. 877 (decided under 
former law). 

Bond can act as cost bond. — A bond filed 37 days 
after appeal, purporting to be a supersedeas bond which 
was ineffective for that purpose, because conditioned only 
for the payment of costs, is nevertheless sufficient as a 
cost bond, having been filed before any advantage was 
taken of the failure to file within 30 days. Mundy v. Irwin, 
1914-NMSC-043, 19 N.M. 170, 141 P. 877 (decided under 
former law). 

Failure to post.a Dearamdand bond to hee a fore- 
closure sale pending review does not bar restitution if 
the district court's judgment is reversed. Bank of Santa Fe 
v. Honey Boy Haven, Inc., 1987-NMSC-118, 106 N.M. 584, 
746 P.2d 1116. 

Release of bond. — Trial court erred 3 in ordering ie 
release of a supersedeas bond, which husband had posted 
pending appeal, to the surety, when the appeal had been 
dismissed, yet husband refused to pay fees and costs, as 
required under the trial court's order in.the divorce pro- 
ceeding. Khalsa v. Levinson, 2003-NMCA-018, 133.N.M. 
206, 62 P.3d 297, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 6 Am. 
Jur, 2d Appellate Review § 436 et seq. 

Constitutionality, construction and application of 
statute as to effect of taking appeal, or staying execu- 
tion, on right to redeem for execution or judicial sale, 44 
A.L.R.4th 1229. 

4C,J.S. Appeal & Error § 421 et'seq: 


“When the appellant or plaintiff in error is the state, a county or a mninictpal corporation, the 
taking of an appeal or suing out of a writ of error operates to stay the execution of the judgment, 


order or decision of the district court without bond. 


History: Laws 1917, ch. 48, § 18; C.S, 1929, § 105- 
2514; 1953. Comp., § 21-10-20; Laws 1966, ch. 28, § 51. 

Compiler's notes. — Laws 1966, ch. 28, § 51, recom- 
piled this section. It had been omitted by the compilers 
of the 1941 Compilation as superseded by the Supreme 
Court Rules. 


ANNOTATIONS 


Affidavit that appellant is "county-municipal hos- 
pital" insufficient. — Where a hospital seeks a stay of 
execution on a judgment, without bond, because an ap- 
peal has been taken, and the motion relies upon an af- 
fidavit by the hospital administrator which states that the 


movant is a "county-municipal hospital," the affidavit is 


deficient where it fails to state either that a city-county » 


organization operated the hospital or that it was not 
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leased to some other entity. Robinson v. Mem. Gen. Hosp., 
1982-NMCA-167, 99 N.M. 60, 653 P.2d 891.,, 

Filing appeal by state or its political subdivision 
triggers the automatic stay provisions of this section and 
Rule 1-062, City of Sunland Park v. N.M. Pub. Regulation 
Comm'n, 2004-NMCA-024, 135 N.M. 143, 85 P.3d 267, cert. 
denied, 2004-NMCERT-002, 135 N.M. 169, 86 P.3d 47. 

Stay generally considered prospective. — Un- 
der the plain language of this section, Rule 1-062 and 
the prevailing common law, a stay is generally prospec- 
tive rather than retroactive, unless otherwise specified, 
City of Sunland Park v. N.M. Pub. Regulation Comm'n, 
2004-NMCA-024, 185 N.M. 148, 85 P.3d 267, cert. denied, 
2004-NMCERT-002, 185 N.M. 169, 86 P.3d 47. 

Am, Jur, 2d, A.L.R. and C.J.S8. references. — Con- 
stitutionality, construction and application of statute as 
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to effect of taking appeal, or staying execution, on right to 4C.J.S, Appeal & Error § 413. 


redeem for execution or judicial sale, 44 A.L.R.4th 1229. 


39-3-24. Discretionary stay. 


In all actions of contested elections, mandamus, removal of public officers, quo warranto or pro- 
hibition, it is discretionary with the court rendering judgment, or with the supreme court, to allow 
a supersedeas of the judgment. If the appeal or writ of error is allowed to operate as a supersedeas, 
it shall be upon terms and conditions the court may deem proper. 


ANNOTATIONS 


Am, Jur, 2d, A.L.R. and C.J.S. references. - —65 Ach 
Jur. 2d Appellate Review § 436 et seq. 
4C.J.S. Appeal & Error § 408 et seq. 


History: Laws 1917, ch. 43, § 19; C.S. 1929, § 105- 
2515; 1953 Comp., § 21-10-21; Laws 1966, ch. 28, § 52. 

Compiler's notes. — Laws 1966, ch. 28, § 52, recom- 
piled this section. It had been omitted by the compilers 
of the 1941 Compilation as superseded by the Supreme 
Court Rules. 


39-3-25. District court clerk; fees for record. 


The clerk of the district. court shall collect the following fees from the party suing out a writ of 
error or taking an appeal: 


for making out and certifying the original copy of the record on 


appeal or writ of error, per typewritten folio $..10 
for each additional copy, per typewritten folio .05 
for certifying a bill of exceptions furnished by the official court reporter 2.00 
for copies of any records reproduced by photographic process, per page .10 


History: Laws 1917, ch. 48, § 24; 1927, ch. 93, § 5; Compiler's notes. — Laws 1966, ch. 28, § 53, recom- 


C.S. 1929, § 105-2518; 1953 Comp., § 21-10-22; Laws 
1966, ch. 28, § 58. 
Cross references. — For miscellaneous district court 


piled this section. It had been omitted by the compilers 
of the 1941 Compilation as superseded by the Supreme 
Court Rules. 


civil filing fees, see Rule 1-099 NMRA. 


39-3-26. Disposition after review. 


The supreme court or court of appeals in appeals, and the supreme court in writs of error, shall 
examine the record, and on the facts therein contained alone, shall award a new trial, reverse or 
affirm the judgment of the district court or give any other judgment it deems agreeable to law. The 
supreme court or court of appeals shall not decline to pass upon any question of law or fact which 
may appear in any record, either upon the face of the record or in the bill of exceptions, because the 
cause was tried by the court without a jury, but shall review the cause in the same manner and to 
the same extent as if it had been tried by a jury. 


History: Laws 1917, ch. 48, § 38; C.S. 1929, § 105- no yardstick for determining future expenses, and the 


2520; 1953 Comp., § 21-10-23; Laws 1966, ch. 28, § 54. 

Compiler's notes. — Laws 1966, ch. 28, § 54, recom- 
piled this section. It had been omitted by the compilers 
of the 1941 Compilation as superseded by the Supreme 
Court Rules: 


ANNOTATIONS 


Case remanded for new trial on damages. — In a 
personal injury case where past medical expenses bore no 
relation to contemplated future treatment, the jury had 


case was remanded for a new trial on damages. Selgado 
v. Commercial Warehouse Co,, 1974-NMCA-093, 86 N.M. 
633, 526 P.2d 480. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 5 Am. 
Jur. 2d Aippelldte Review § 591 et seq. 

Propriety of limiting to issue of damages alone new trial 
granted on ground of inadequacy of damages - cays 
cases, 5 A.L.R.5th 875. 

5 C.J.S. Appeal and Error § 860 et seq. 


39-3-27. Award of damages on review. ‘ 


Upon the affirmation of any judgment’or decision, the supreme court or court of appeals may 
award to the appellee or defendant in error damages not exceeding ten percent of the judgment 
complained of, as may be deemed just by the court. 
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History: Laws 1917, ch. 43, § 39; C.S. 1929, § 105- The appellate court will not award damages where the 
2521; 19538 Comp., § 21-10-24; Laws 1966, ch. 28, § 55. appellant continues to pursue an appeal by opposing the 
Compiler's notes. — Laws 1966, ch. 28, § 55, recompiled appellate court's proposed disposition of the appeal. Clark 
this section. It had been omitted by the compilers of the 1941 v. Sims, 2009-NMCA-118, 147 N.M. 252, 219 P.3d 20, cert. 
Compilation as superseded by the Supreme Court Rules, | denied, 2009-NMCERT-009, 147 N.M. 421, 224 P.8d 648. 
Damages assessed where appeal frivolous or for 
ANNOTATIONS delay. — Under this section damages may be assessed 
Damages not awarded. — The appellate court will where an appeal is found to be frivolous or merely for de- 
not award damages where the application of general prop- lay, but a court should be reluctant to penalize litigants 
ositions of law to the facts of the case present an issue who take advantage of their right to appeal. Genuine Parts 
of first impression concefning a shareholder's standing to Co, v. Garcia, 1978-NMSC-059, 92 N.M. 57, 582 P.2d 1270. 
bring an individual action against another equal share- Attorney fees not awarded. — The appellate court 
holder in a closely held corporation for a breach of fidu- will not award attorney fees where an appeal raises sub- 
ciary duty in the sale of corporate assets. Clark v. Sims, stantial questions concerning a decision of the person- 
2009-NMCA-118, 147 N.M. 252, 219 P.3d 20, cert: denied, nel board. State ex rel. N.M. State Hwy. Dep't v. Silva, 
2009-NMCERT-009, 147 N.M. 421, 224 P.3d 648. 1982-NMCA-121, 98 N.M. 549, 650 P.2d 833. 


39-3-28. Directions following review; execution. 


The supreme court or court of appeals, on the determination of a cause on appeal or error, may 
award execution to carry it into effect, or may remit the record with its decision to the district 
court from which the cause came, and the determination shall be carried into effect by the district 
court. When any writ of execution sued out of the supreme court or court of appeals is placed in 
the hands of any officer for levy or collection and the officer fails to find any property from which it 
may be satisfied, the officer shall notify all persons who may be indebted to the defendant named 
in the writ not to pay the defendant, but to appear before the district.court from which the cause 
was originally taken by appeal or writ of error and answer on oath concerning his indebtedness. 
Thereupon, like proceedings shall be had in the district court as in case of garnishees summoned 
in suits originating by attachment in the district courts. 


History: Laws 1917, ch. 43, § 40; C.S. 1929, § 105- of the 1941 Compilation as superseded by the Supreme 


2522; 1958 Comp., § 21-10-25; Laws 1966, ch. 28, § 56. Court Rules. 
Cross references. — For execution after judgment, see . 

39-1-20 NMSA 1978. ANNOTATIONS 

4 A or execution and foreclosure, see oe 1 NMSA 1978 et Constitutionality. — For procedure required for writs 

for execution, see Aacen v. San Juan County Sheriff's 

For issuance and stay of mandate, see Rule 12-402 NMRA. Dep't, 944 F.2d 691 (10th Cir, 1991)(decided under prior 
For executions and garnishments i in the district court, version of Rule:1-065,1,.NMRA). 

see Rule'1-065.1 NMRA. Am, Jur, 2d, A.L.R. and C.J.S. references. — 5B 
Compiler's notes. — Laws 1966, ch. 28, § 56, recom- C.J.8, Appeal and Error § 1977. 


piled this section. It had been omitted by the compilers 


39-3-29. Directions following review; judgment on bond. 


If the judgment on review is against the appellant or plaintiff in error, the supreme court or 
court of appeals shall either render judgment against him and his sureties on the appeal or super- 
sedeas bond, or remand the cause with directions to the district court to enter judgment against 
him and his sureties on the bond. Execution may issue on any such judgment against the principal 
and his sureties, either jointly or severally. 


History: Laws 1917, ch. 438, § 41; C.S. 1929, § 105- cured by order of district court permitting amendment 
2523; 1953 Comp., § 21-10-26; Laws 1966, ch. 28, § 57. by filing of properly stamped bond. Tipton v. Cordova, 
Compiler's notes. — Laws 1966, ch: 28, § 57, recom- 1866-NMSC-008, 1 N.M. 383 (decided under former law). 
piled this section. It had been omitted by the compilers Appeal bond cannot be perfected by appellate 
of the 1941 Compilation as superseded by the Supreme court order. — An appeal from a justice's court, which 
Court Rules. is invalid because a revenue stamp was not placed on ap- 

peal bond, cannot be perfected by order of appellate court 

ANNOTATIONS which permitted affixing such stamp nunc pro tunc. Secou 

A 1 bond principal ste. — 0 lf ak v. Leroux, 1866-NMSC-005, 1 N.M. 888 (decided under for- 
ppeal bond principal step n appeal from jus eee bet 


tice of the peace (now magistrate), an appeal bond is the 
process or principal step and requires a United States 
revenue stamp to validate it, and its absence cannot be 


Am, Jur. 2d, A.L.R. dua C.J.S. references, —5 Am. 
Jur. 2d Appellate Review § 476. 
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39-3- 30. Costs 1 in civil actions. 


JUDGMENTS, COSTS, APPEALS 


39-3-30 


In all ea actions or proceedings of any kind, the balay prevailing shall recover his costs against 
the other party unless the court orders otherwise for good cause shown. In all cases triable in the 
supreme court in the first instance, or removed to the supreme court or court of appeals upon ap- 
peal or writ of error, the taxation of costs shall be in the discretion of the reviewing court except in 
those cases in which a different provision is made by law. 3 


History: Kearny Code, Costs, § 1; C.L. 1865, ch. 45, 
§ 1; C.L. 1884, § 2202; C.L. 1897, §:3148; Code. 1915, 
' § 4282; Laws 1917, ch. 45, § 1; C.S.. 1929, § 105-1301; 
Laws 1933, ch. 16, § 1; 19538. Comp. - 2k. ah es awe 
1966, ch. 28, § 58. 

Cross references, — For costs on appeal from arobate 
or magistrate court, see 39-2-5 and 39-2-6 NMSA 1978. 

For witness fees taxed as costs, see 39-2-9 NMSA 1978, 

For taxing costs of additional witnesses, see 39-2-10 
NMSA 1978. 

For judgment costs, see Rule 1-054 NMRA. 

Compiler's notes. — Laws 1966, ch. 28, § 58, recom- 


piled this section. It had been omitted by the compilers : 


of the 1941 Compilation as superseded by the Supreme 
Court Rules. 

Rule 12-403 NMRA provides that the party prevailing 
shall recover his costs unless otherwise provided by rule 
or unless the court. directs otherwise, and that costs may 
be apportioned. The allowable costs are specified. Absent 
objection or a court order to the contrary, the clerk i is to 
tax the costs in question, 


ANNOTATIONS 


Discretion of court. — The assessment of costs is en- 
trusted to the sound discretion of the court, and absent a 
showing of an abuse of discretion, a reviewing court will 
not interfere with such discretion. In re Adoption of Stai- 
ley, 1994-NMCA-015, 117 N.M. 199, 870 P.2d 161. 

Reducing award of costs based on financial dis- 
parity between parties. — The district court abused its 
discretion when, without evidence, it reduced a cost award 
to defendant because of the financial disparity between 
the parties, plaintiff's perceived inability to pay all of de+ 
fendant's costs, and the chilling effect that a large cost 
award would have on future litigation under the Motor 
Vehicle Dealers Franchising Act. Key v. Chrysler Motors 
Corp,, 2000-NMSC-010, 128 N.M. 739, 998 P.2d 575, 

Expenses not costs. — Expenses for photocopies, tele- 
phone, facsimile, courier, mileage, travel, and per diem, 
and a large expense paid for obtaining plaintiffs own 
medical records, were not properly recoverable as costs. 
Gillingham v. Reliable Chevrolet, 1998-NMCA-143, 126 
N.M., 30, 966 P.2d 197, overruled on other grounds by Fer- 
nandez v. Espanola Pub. Sch. Dist., 2005-NMSC-026, 138 
N.M.283, 119 P.3d 163. 

Computer-assisted legal research. — Computer- 
assisted legal research expenses are not allowable as 
costs. Key v, Chrysler Motors Corp., 2000-NMSC-010, 128 
N.M. 739, 998 P.2d 5765. 

Costs allowed in case of fraudulent claim. — In an 
action to quiet title to property, where a claim ‘was based 
upon-a document expressly found to have been forged. by 
defendant, the trial court's order denying an award of 
costs for plaintiff's expert witness and imposition of sanc- 
tions against defendant was reversed and remanded for 
reconsideration, Martinez v. Martinez, 1997-NMCA-096, 
123 N.M. 816, 945 P.2d 1034. 

Costs need not be awarded. — Where the district court 
imposed the sanction of dismissal against plaintiff for dis- 
covery violations, it did not abuse its discretion in viewing 
the assessment of costs as an additional sanction and, thus, 
grounds for refusing to award defendant its costs, Reed v, 


(ic 


794 


Furr's Supermarkets, Inc., 2000-NMCA-091, 129 NM. 639, 
11 P.3d 603, cert. denied, 129 N.M. 599, 11 P.3d 563. ; 

Costs may be recovered against state. — The leg- 
islature, in this section, gives express authority, without 
exception, to the: recovery of costs against any losing 
party, including the state. Kirby v. N.M. State Hwy. Dep't, 
1982-NMCA-014, 97 N.M. 692, 643 P.2d 256, cert. denied, 
98 N.M. 51, 644 P.2d 1040. 

Decision to award costs on appeal is within dis- 
cretion of supreme court and is final, Spingola v. Spin- 
gola, 1979-NMSC-079, 93 N.M. 598, 603 P.2d 708. 
~ Physicians appearing as expert witnesses. — 
Fees paid to physicians who testified as expert witnesses 
at trial or served as consulting experts to plaintiff were 
properly awarded.as costs against defendant. Gillingham 
v. Reliable Chevrolet, 1998-NMCA-148, 126 N.M. 30, 966 
P.2d 197, overruled by Fernandez v. Espanola Pub. Sch. 
Dist., 2005-NMSC-026, 138 N.M. 283,119 P.3d.163, 

Expert witnesses not testifying because hearing 
rescheduled. — The prevailing party may not recover 
fees for expert witnesses who did not testify because the 
hearing was rescheduled through no fault of either party. 
Jimenez v. Found. Reserve Ins. Co., 1988- NMSC- 052, 107 
N.M. 322, 757 P.2d 792. 

Action under Children's Code. — A specific Chil- 
dren's Code provision for assessing costs, former 32-1- 
41 NMSA 1978, controlled, in a child abuse and neglect 
proceeding, over this general statute. State ex rel. Human 
Servs, Dep't v, Judy H., 1987-NMCA-045, 105 N.M. 678, 
735 P.2d:1184, cert, denied, 105 N.M. 644, 735 P.2d 1150. 

Effect on finality of proceeding for costs — The 
pendency of a proceeding solely to determine the amount 
of costs does not render an otherwise final judgment non- 
final. Schleft v. Bd. of Educ., 1988-NMCA-010, 107 N.M. 
56, 752 P.2d 248, cert. denied, 109 N.M 232, 784 P.2d 419, 

Award against prevailing party. — The court cannot 
order a prevailing party to share, or shoulder, all or part of 
the costs of an unsuccessful litigant, unless the costs are in- 
tended to serve as a sanction and the court clearly expresses 
its reasons for imposing such sanction. Absent a finding of 
bad faith or misconduct by a prevailing party during litiga- 
tion, neither Rule 1-054E NMRA nor this section authorizes 
a court to award costs against a prevailing party, In re Adop- 
tion of Stailey, 1994-NMCA-015, 117 N.M. 199, 870 P.2d 161. 

Costs awarded to party supporting valuation de- 
termined by court, — Where central issue is valuation of 
plaintiff's interest in an LLC, and where trial court entered 
judgment for plaintiff on the amount defendant agreed 
was the value of plaintiff's interest rather than on higher 
amount claimed by plaintiff, defendant was the prevailing 
party for purpose of awarding costs to defendant. Mayeux v. 
Winder, 2006-NMCA-028, 189 N.M. 235, 131 P.3d 85. 

Mediation costs not recoverable. — Where media- 
tion is conducted pursuant to agreement of the parties, 
not by order of the court, the expense of the mediator's 
fee should not be a recoverable cost, absent an enforceable 
agreement permitting such award. Smith v. Village of Ru- 
idoso, 1999-NMCA-151, 128 N.M. 470,.994 P.2d 50. 

Law reviews. — For article, "Settlement Without Sacri- 
fice; The Recovery of Expert Witness Fees as Costs Under 
New Mexico's Rule 1-068," see 38 N:M.L. Rev. 655 (2008). 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 5 Am. 
Jur. 2d Appellate Review § 909 et seq. 
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Attorney's 
A.L.R.4th 414, 

Attorney's personal liability for expenses incurred in re- 
lation to services for client, 66 A.L.R.4th 256. 


fees in products liability suits, 53 


RECOVERY ON JUDGMENTS: 


39-4-1 


Recoverability of cost of computerized: legal research 
under 28 USCS § 1920 or Rule 54(d), Federal Rules of 
Civil Procedure, 80 A.L.R. Fed, 168. 

20 C.J.S. Costs § 157 et seq. 


ARTICLE 4 
Recovery on Judgments 


Sec. 

39-4-1. Right to execution; issuance; levy and sale; juris- 
diction. . 

39-4-2. Property subject to execution. 

39-4-3. Levy; insufficient property; garnishment proceed- 
ings. 

39-4-4, Filing notice of levy on real estate; recording and 
indexing; release of levy. 

39-4-5. Repealed. 

39-4-6. Repealed. 

39-4-7, Bond to retain possession of goods until sale. 

39-4-8. Failure to return bond; insufficient bond; liability 


of officer. 


Sec. 
39-4-9, Time limit on return of district court executions; 
sale; control of writ. 


39-4-10. Execution against sureties. 

39-4-11. Execution against corporation; information to 
be furnished. 

39-4-12. Assignment of debts due corporation. 

39-4-13. Judgment lien on real estate; foreclosure suit; sale. 

39-4-14. Execution and appraisal not prerequisites to 
bringing of suit. 

39-4-15, Pleading claim of exemption, 

39-4-16. Procedure not exclusive; existing remedies un- 


altered. 


39-4-1. [Right to execution; issuance; levy and sale; jurisdiction. ] 


The party in whose favor any judgment, order or decree in any court may be returned, shall have 
execution therefor in conformity to the order, judgment or decree. Said execution may be issued to 
the sheriff of any county of the state, and levy and sale made in any county wherein the judgment 


debtor may have property subject to execution. 


The court where the judgment or decree was rendered shall have jurisdiction over all matters 
growing out of the levy or sale under any execution. 


History: Kearny Code, Executions, § 1; C.L. 1865, 
ch, 34, § 1; C.L. 1884, § 2157; C.L. 1897, § 3105; Code 
1915, § 2190; Laws 1919, ch. 60, § 1; C.S, 1929, § 46-101; 
1941 Comp.,, § 21-101; 1953 Comp., § 24-1-1. 

Cross references. — For provisions that execution not 
issue against county commissioner or municipality, see 
N.M. Const., art. VIII, § 7. 

For sheriff's fees for levy and sale, see 4-41-16 and 4-41- 
17 NMSA 1978, respectively. 

For levy to collect contributions due under Unemploy- 
ment Compensation Law, see 51-1-36 NMSA 1978, 

For rule relating to stay of proceedings to enforce a 
judgment, see Rule 1-062 NMRA. 

For rule relating to examination of judgment debtor or 
others, see Rule 1-069 NMRA. © 


ANNOTATIONS 


Exclusive jurisdiction. — The jurisdiction clause at 
the end of the section vests exclusive jurisdiction over 
"matters growing out of the levy or sale under any execu- 
tion" in the court rendering the judgment. Heimann v. 
Adee, 1996-NMSC-053, 122 N.M. 340, 924 P.2d 1352. 

Effect on equity powers of court. — This section, 
though giving execution for money decrees in equity, does 
not abrogate equity power to enforce by attachment as for 
contempt its decree for monthly payments for support of 
children. Ex parte Sedillo, 1929-NMSC-038, 34 N.M. 98, 
278 P. 202. ; 

Judgment and execution for contract breach. 
— Where, after labor, material and money, sufficient to 
build a house, was voluntarily furnished, and the house 
was built on furnishee's lot, the furnishee and his wife, 
in consideration for such furnishing, verbally agreed with 
furnisher to board him for life, and, upon his death, to 
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provide him a suitable burial, and, after the death of fur- 
nishee's wife, the furnishee breached the agreement, the 
furnisher was not entitled to equitable relief, but was enti- 
tled to remedy by judgment. at law and execution thereon, 
or by attachment, or by judgment, execution and supple- 
mentary proceedings subsequent to execution. Van Sickle 
v. Keck, 1988-NMSC-041, 42 N.M. 450, 81 P.2d 707, , 

Sales by IRS distinguished. — Sales on execution or 
foreclosure are sales conducted under the auspices of the 
courts following entry of a judgment, order or decree, un- 
like sales under the Internal Revenue Code following ad- 
ministrative levy or seizure, which latter sales could not 
serve purchaser as basis of statutory action for forcible en- 
try and detainer. Henderson v. Gibbany, 1966-NMSC-172, 
76 N.M. 674,417 P.2d 807. 

Sheriff as agent of law. — The sheriff in execution of 
writs of execution is acting as an officer of, or as an agent 
of, the law, not necessarily as agent of the party who pro- 
cures service of the writ, and in such capacity he is merely 
a nominal party. Riggs v, Gardikas, 1967-NMSC-120, 78 
N.M. 5, 427 P.2d 890. 

Order for sale modifiable. — Although, order for ju- 
dicial sale may not initially be in accord with the statute, 
as an interlocutory order it may be modified, and is valid 
provided that the sale is conducted lawfully. Speckner v. 
Riebold, 1974-NMSC-029, 86 N.M. 275, 523 P.2d 10. 

Duties of sheriff, — Proceeding in aid of execution 
statutes, a sheriff must first reduce the property to pos- 
session, next he must advertise it for sale, then he must 
determine its value before sale and, in case exemption is 
claimed in lieu of homestead, he must not levy on such 
property to the amount of the exemption. 1943-44 Op. 
Att'y Gen. No. 44-4538. 

Execution out of supreme court. — When writ of ex- 
ecution issues out of supreme court the same procedure 
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should be followed as when writ issues from the district 
court. 1948-44 Op. Att'y Gen. No, 44-4538, 
Section was not applicable to justice. of peace 


JUDGMENTS, COSTS, APPEALS 


courts (now magistrate courts) as former 36-6-9, 1953 - 
Comp., the more specific statute, was controlling. 1966 Op. * 


Att'y Gen, No. 66-68, 
Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 30 Am. 
Jur. 2d Executions § 1 et seq. 

Time of issuing writ as ground of collateral attack on 
execution sales, 1 A.L.R. 1437. 

Ratification by corporation of unauthorized stay of ex- 
ecution by officer by acceptance and retention of benefits, 
7 A.L.R. 1482. 

Receiver's appointment for corporation as affecting en- 
forcement of execution, 8 A.L.R. 459. 

Effect of levy of execution on correction of clerical errors 
in judgment, 10 A.L,R. 579, 67 A.L.R. 828, 126 A.L.R. 956, 
14A.L.R.2d 224, 

Stay of execution of judgment as suspending running of 
limitations, 21 A.L.R. 1067. 

Marketability of title as affected by execution lien, 57 
A.L.R. 1406, 81 A.L.R.2d 1020, 

Mechanic's lien as waived by resort to execution, 65 
A.L.R. 317, 

Right to have enforcement of costs stayed pending final 
determination of case, 78 A.L:R.'359. 

Stay of execution on judgment obtained by withdrawing 
member of building and loan association, 98 A:L:R. 105. 

Injunction against waste to protect execution lien, 103 
A.L.R. 387. 


39-4-2 


Death of joint tenant as affecting right of his judgment 
creditor to execution in respect of his injerem in the joint 
property, 111 A.L.R..171. 

Appearance ‘to attack execution as cdbmeddetne to juris- 
diction, 111 A.L.R. 938. 

Right to execution to enforce judgment lien after death 


». of judgment debtor, 114 A.L.R. 1169. 


Motion for new trial as suspension or stay of execution 
or judgment, 121 A.L.R. 686. 

Property right of creditor who institutes supplementary 
proceedings over other creditors in respect of property dis- 
closed thereby, 153 A,L.R. 211. 

Interest of spouse in estate by the entirety as subject to 
execution for individual debt, 166 A.L.R. 969, 75 A.L.R.2d 
1172. 

Statutory provisions respecting registration of mort- 
gages or other liens on personal property in case of resi- 
dents of other states as affecting priority of execution lien 
over lien of chattel mortgage or conditional sale contract, 
10 A.L.R.2d 764. 

Mere rendition or formal entry or docketing, of judgment 
as prerequisite to issuance of valid execution thereon, 65 
A.L.R.2d 1162. 

Issuance or levy of execution as extending period of 
judgment lien, 77 A.L.R.2d 1064. 

Tort immunity of nongovernmental charities, 
A.L.R.4th 517. 

Validity, construction, and effect of body execution stat- 
utes allowing imprisonment based on judgment, abt or 
the like - modern cases, 79 A.L.R.4th 232, 

33 C.J.S, Executions § 14. ay 


25 


39-4-2, [Property subject to execution.] 


The execution shall be against the goods, chattels and lands of the defendant against whom the 
judgment, order or decree shall be rendered: provided, that executions from justices of the peare 


magistrate courts] shall not go against lands. 


History: Kearny Coil Executions: § 2; C.L. 1865, 
ch, 84, § 2; C.L. 1884, § 2158; C.L: 1897, § 3106; Code 
1915, § 2191; C.S, 1929, § 46-102; 1941 Comp., § 21-102; 
1953 Comp., § 24-1-2, ° 

Cross references. — For rules governing garnishment 
and writs of execution in the district, magistrate, and 
metropolitan courts, see Rules 1-065.1, 2- 801, and 3- 801 
NMRA, respectively. 

For form for claim of exemptions on executions, see Rule 
4-803 NMRA. 

For form for order on claim of exemption and order to 
pay in execution proceedings, see Rule 4-804 NMRA. 

For form for application for writ of garnishment and af- 
fidavit, see Rule 4-805 NMRA. 

For form for notice of right to claim exemptions from 
execution, see Rule 4-808A NMRA. 

For form for claim of exemption from garnishment, see 
Rule 4-809 NMRA. . 

Bracketed material. — The bracketed reference to 
"magistrate courts" was inserted by the compiler, as the 
office of justice of the peace has been abolished by 35-1-38 
NMSA 1978, which provides that reference to "justices of 
the peace" shall be construed to refer to the magistrate 
courts. The bracketed material was not enacted by the leg- 
islature and is not part of the law. 


ANNOTATIONS 


Property ‘affected by execution. — The execution, 
provided for in this section and 39-4-1.NMSA 1978 is one 
which may run against the property of the defendant gen- 
erally, and is not one for the enforcement of liens upon 
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specific property, such as mortgages and the like. Crowell 
v, Kopp, 1919-NMSC-065, 26 N.M. 146, 189 P. 652. © 

Lien not necessary. — The existence of a lien is not a pre- 
requisite to a sheriff's levy and sale of real property. Heimann 
v. Adee, 1996-NMSC-053, 122 N.M. 340, 924 P.2d 1352. 

Liquor license. — As between the state and the licensee, 
a liquor license is a mere revocable privilege vesting no prop- 
erty rights in the licensee, but, as between the licensee and 
any other individual, such license is property and as such is 
subject to levy and sale under execution. Nelson v, Naranjo, 
1964-NMSC-209, 74 N.M. 502, 395 P.2d 228. eid 

Process by attachment as for contempt is not ex- 
ecution in contemplation of this section. In re Jaramillo, 
1896-NMSC-023, 8 N.M, 598, 45 P. 1110. 

Law reviews. — For article, "Attachment in New Mex- 
ico - Part II," see 2 Nat. Resources J. 75 (1962). 

Am. Jur. 2d, A.L.R. and C.J.S. references. o 30 Am, 
Jur. 2d Executions § 113 et seq. 

Shares of corporate stock as subject to execution or at- 
tachment, 1 A.L.R. 653. : 

Execution sale of realty as affecting debtor's share in 
crops grown by tenant or cropper, 13 ALR. 1425, 113 
A.L.R. 1355. 

Seat in chamber of commerce, board of trade, or stock 
exchange, 14 A.L.R. 285, ~ 

Levy upon or garnishment of contents of safety deposit 
box, 19 A.L.R. 868, 89 A.L.R 1215. - 

Mortgagor's statutory right to redeem or his right to 
possession after foreclosure as subject of levy and seizure 
by creditors, 42 A.L.R. 884, 57 A, i, R. 1128, 
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Sale: of lease under execution as violation of covenant Joint bank account. as subject to attachment, garnish- 
against assignment, 46 A.L.R. 850. ment, or execution by creditor of one of the joint deposi- 

Contingent remainder as subject to sale, 60 A.L.R. 803. tors, 11 A.L.R.8d 1465. 

Money or other property taken from prisoner as subject Family allowance from decedent's estate as exempt 
of attachment, garnishment, or seizure under execution, from attachment, garnishment, execution, and foreclo- 
154. A.L.Ro758. sure, 27 A.L.R.3d 863. 

Interest of spouse in estate by the entirety as subject to Furniture: what is!"necessary" furniture entitled to ex- 
execution for individual debt, 166 A.L.R. 969, 75 A.L.R.2d emption from seizure for debt, 41 A.L.R.3d 607. 

1172. Joint bank account as subject to attachment, garnish- 

Interest of vendee under executory contract as subject to ment, or execution by creditor of one joint depositor, 86 
execution, judgment, lien, or attachment, 1 A.L.R.2d/727. A.L. R. 5th 527. 

Solid mineral royalty as real or personal property, 68 .83.C.J.S. Executions §§ 18 to 55: 

A.L.R.2d 728. } 


39-4-3. pes insufficient property; garnishment proceedings. | 


When any execution shall be placed in the hands of any officer for collection, he shall call upon 
the defendant for payment thereof, or to show him sufficient goods, chattels, effects and lands, 
whereof the same may be satisfied; and if the officer fail to find property sufficient to make the 
same he shall notify all persons who may be indebted to said defendant not to pay said defendant, 
but to appear before the court, out of which said execution issued, and make true answers, on oath, 
concerning his indebtedness, nad the like proceedings shall be had as in cases of garnishees, sum- 
ast a in suits originating by attachments. 


History: Kearny Code, fxccatlods, § 3; C.L. 1865, Notice ineffectual. — A notice to trustee of notice 
ch, 34, § 3; C.L. 1884, § 2159; C.L. 1897, § 3107; Laws of levy without notice to appear and answer execution 
1901, ch. 49, § 1; Code 1915, § 2192; C.S. 1929, § 46-103; is ineffectual. Citizens' Nat'l Bank v. First Nat'l Bank, 
1941 Comp., § 21-103; 1953 Comp., § 24-1-3.. » 1924-NMSC-011, 29 N.M, 273, 222 P. 935. 

. Cross references. — For taxing of bill of costs against Sale not invalid, — Where owner of a barber shop, 
defendant in execution, see 39-2-11 NMSA 1978. fixtures of which were to be sold under execution, had 

For garnishment, see 35-12-1 NMSA 1978 et seq. left a man in charge whom he regarded as his agent, but 

For attachment, see 42-9-1 NMSA 1978 et seq. who failed to act as agent and did not transmit to the 

For rule regarding proceedings supplementary to judg-.. owner notice of proposed sale, such facts did not. invali- 
ment, see Rule 1-069 NMRA, date the sale. Pecos Valley Lumber Co. v. Friedenbloom, 


1917-NMSC-067, 23 N.M. 383, 168 P. 497. 


ANNOTATIONS Effect of variance. — A variance between the amount 
Constitutionality. — The part of the section allowing, of the execution,and the amount.of the judgment does 
in effect, a writ of garnishment to be signed by the sheriff not render the execution void, but voidable. It may be 
is not unconstitutional, as process not signed and attested amended at any time, even on the return day, or after its 
by the court clerk, as this notice is merely in aid of the ~ return, to conform; and such variance is no defense to the 


exedition’ ini the hands of the sheriff, and has the effect of action, Bachelder BIps 2 Chaves, 1891-NMSC-007, 5 N.M. 


tying up any money the garnishee may owe the defendant, 562, 25 P. 783, a ees ee ” 

pi ° Velasquez 1957-NMSC. 092, 63 N.M. 282, 317 P.2d Prerequisites for pur isdiction tngar nishment. she 

899. In garnishment proceedings, the plaintiff cannot subject 
No implicit repeal. — Laws 1909, ch. 63 (former 26- the third party to the jurisdiction of the court unless he 

2-1, 1953 Comp., et seq.), regarding garnishment, did not has complied with the statutory prerequisites. Garland 

repeal the garnishment feature of this section. Hinds v. v. Sperling Bros., 1892-NMSC-027, 6 N.M. 623, 30 P, 925, 

Velasquez, 1957-NMSC-092, 63 N.M. 282,317P.2d 899. . fa; 1893-NMSC-011, 7. NM. 121, 32 P, 499. 


A district court does not have jurisdiction of an escrow 


ESANMORS HOR SAO RARER rt RPE MAA DAR COR fund allegedly held by a title company for the benefit of a 


sistency between former general. garnishment. statute 


(26-2-1, 1953 Comp. et seq.) and that part of this section defendant unless the record supports the conclusion that 
which is to be used in aid of execution. Hinds v. Velasquez, the title company was indebted to the defendants within 
1957-NMSC-092, 63 N.M. 282, 317 P.2d 899, the meaning of this section, and unless the sheriff’ first 


made demand on the judgment debtor. Title Guar. & Ins. 
Co. v. Campbell, 1987-NMCA-107, 106 N.M. 272, 742 P.2d 8. 

Existing and absolute debt essential. — In garnish- 
ment, in aid of execution, it is essential that the garnishee's 
duty of the sheriff to make demand for the payment of the debt to the judgment debtor be in semanas the aa of the 
debt upon the debtor, but it is directory. Inman v. Brown, serving of the garnishment summons, abso utely and uncon- 
1955-NMSC-018, 59 N.M. 196, 281 P.2d 474. ditionally owing and payable at'the present or some future 

No demand is contemplated where debtor is with- time. Garland v. Sperling ey aecpumas\gat nih ok 
out sheriff's jurisdiction or otherwise so situated that 623, 30 P. 925, aff d, nee -O1 ~ ent L ae ‘ 
a demand cannot readily be made upon him. Inman v. Issues in garnishment proceedings. — In garnish- 
Brown, 1955-NMSC-018, 59 N.M. 196, 281 P.2d 474. ment proceedings by judgment creditor, under execution is- 
- No demand is necessary where the debtor lives outside sued upon the judgment against a debtor of defendant, where 
the jurisdiction of the sheriff, and no authorized agent of garnishee's answer denied the indebtedness and denied 
tha debtor ia known to the sheriff of can be secertained fraud, the issue was not only as to the facts of indebtedness 
with reasonable diligence. Pecos Valley Lumber Co. v. Frie- and fraud, but also as to the amount of indebtedness, and 
denbloom, 1917-NMSC-067, 23 N.M. 383, 168 P. 497. verdict that the answer was not true was a finding on only 


Strict construction, — This section is in derogation 
of the common law and must be strictly construed. Hinds 
v. Velasquez, 1957-NMSC-092, 63 N.M., 282, 317.P.2d 899. 

Section directory. — This section means that it is the 
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part of the issue, insufficient to support a judgment. Perea v. against. him by the principal debtor, and none for judg- 
Colorado Nat'l Bank, 1891-NMSC-015, 6 N.M. 1, 27 P. 322. ment solely because of default, it follows that judgment 

Status of garnishee. — A garnishee stands, as nearly rendered against the garnishee because he failed to an- 
as possible, in the same position he would occupy if sued- swer within the time required by law and not upon a 
at law by his creditor, Field v. Sammis, 1903-NMSC-013, showing of actual indebtedness owed by the garnishee to 
12 N.M¥36):73'P.'617. the defendant was void on the face of the record. Hinds 

Measure of garnishee's liability. — Garnishee's li- v. Velasquez, 1957-NMSC-092, 63 N.M. 282, 317 P.2d 899, 
ability, legal and equitable, tothe principal debtor is the Exemption. — The $500 exemption in lieu of home- 
measure of his liability. Field v. Sammis, 1903-NMSC-013, stead may be claimed out of current wages which have 
12 N.M. 36, 73 P.:617. been garnished. McFadden v. Murray, 1927-NMSC-039, 

Answer of garnishee was prima facie evidence of 32 N.M. 361, 257 P. 999. 
facts therein set forth, so that burden of proof was on Am. Jur. 2d, A.L.R. and C.J.S. references, — 30 Am. 
plaintiff, and evidence offered to controvert the answer Jur. 2d Executions § 203 et seq. 
presented an issue of fact for the jury; the court therefore Garnishment in other state of debt or claim as ; ground 
erred in directing a verdict for the plaintiff. Perea v. Colo- for suspension of execution on judgment on debt i in pro- 
rado Nat'l Bank, 1891-NMSC-015, 6 N.M. 1, 27 P. 322. ceeding in state, 91 A.L.R. 967. 

Mortgagee. — Mortgagee in possession, with right to Priority right of creditor who institutes supplementary 
buy if mortgagor did not pay by specified time, was not proceedings over other creditors in respect of proceeds of 
subject to garnishment, in aid of execution, at instance judicial sale, 92 A.L.R. 1435, 153 A.L.R. 211. 
of mortgagor's judgment creditor. Garland v. Sperling Special bank deposits as subject of attachment or gar- 
Bros,, 1892-NMSC-027, 6 N.M. 623, 30 P. 925, aff'd, nishment to satisfy depositor's general obligations, 8 
1898-NMSC-011, 7 N.M. 121, 32 P. 499. A.L.R.4th 998. 

Third party may intervene in garnishment pro- , Garnishee's duty to give debtor notice of garnishment 
ceeding arising under execution, and set up rights le- prior to delivery of money without judgment against the 
gal or equitable, in the funds sought to be recovered. Field garnishee on the debt, 36 A.L.R.4th 824. 

v. Sammis, 1908-NMSC-018, 12 N.M. 36, 78 P. 617. Sufficiency, as to content, of notice of garnishment re- 

Judgment against garnishee void. — As there is no quired to be served upon garnishee, 20 A.L.R.5th 229. 
provision, whatever, allowing a court to render judgment 38 C.J.S. Garnishment § 19. 


against a garnishee for more than could be recovered 


39-4-4, Filing notice of levy on real estate; recording and indexing; 
release of levy. 


A. Any peace officer making a levy on real estate under execution or writ of attachment shall 
file a notice of the levy in the office of the county clerk of the county where located, describing the 
real estate levied upon, the title and number of the case and the amount of the debt or judgment. 
A certificate of the facts recited in the notice, under the hand and seal of the peace officer, shall be 
sufficient to entitle the instrument to record. 

B. The county clerk shall record the notice of levy and ghall index it in the records of the county 

clerk's office, and when so filed it shall be notice to the public of the facts therein recited. 

C. When the debt for which a levy is made has been satisfied, or if directed by the plaintiff or 
the plaintiff's attorney, the peace officer shall file a release of the levy under the peace officer's of- 
ficial hand and seal, in the office of the county clerk. 


History: Laws 1938, ch. 13, § 1; 1941 Comp., § 21- - office of the county clerk where the land is located, describ- 


104; 1953 Comp., § 24- 1-4; 2013, ch, 214, §11. ing it, etc.; there was substantial compliance where the 
The 2013 amendment, effective June 14, 2018, pro- sheriff went on the land, served the occupant with notice of 
vided procedures for filing notices of levy; added the title; levy and filed the return in the office of the county clerk. In- 
in Subsection A, in the first sentence, after "Any", added man v. Brown, 1955-NMSC-018, 59 N.M. 196, 281 P.2d 474. 
"peace" and in the second sentence, after "hand and seal Law reviews. — For article, "Attachment in New Mex- 
of", deleted "such" and added "the peace"; and added Sub- ico - Part II," see 2 Nat. Resources J. 75 (1962). 
sections B and C. Am. Jur, 2d, A.L.R. and C.J.S. references. — 30 Am. 
Jur. 2d Executions § 240 et seq. 
ANNOTATIONS Judgment lien or levy of execution on one joint ten- 
Substantial compliance. — This section makes no ant's share or interest as severing joint tenancy, | 51 
provision for service of writ and notice of levy on judgment A.L.R.4th 906. 
debtor, and in the absence of a statute the levy on real es- 33 C.J.8. Executions § 101. 


tate under execution is made by filing notice of levy in the 


39-4-5. Repealed. 


Repeals, — Laws 2013, ch. 214, § 14 repealed 39-4-5 For provisions of former section, see the 2012 NMSA 1978 
NMSA 1978, as enacted by Laws 1938, ch. 13, § 2, relating on NMOneSource.com. 
to recording and indexing notice, effective June 14, 2013. 
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39-4-6. Repealed. 


Repeals. — Laws 2013, ch. 214, § 14 repealed 39-4-6 provisions of former section, see the 2012 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1933, ch. 18, § 3; relat- NMOneSource.com. 
ing to filing release of levy, effective June 14, 2013. For 


39-4-7. [Bond to retain possession of goods until sale.] 


The person whose goods are taken on execution, may retain possession thereof until the day of 
sale, by giving bond in favor of the plaintiff with sufficient security to be approved by the officer in 
double the value of such property, conditioned for the delivery of the property to the officer at the 
time and place of sale, to be named in such bond, which bond shall be returned with the execution. 


History: Kearny Code, Executions, § 6; C.L. 1865, ANNOTATIONS 
ch, 34, § 6; C.L. 1884, § 2162; C.L. 1897, § 3110; Code 
1915, § 2193; C.S, 1929, § 46-104; 1941 Comp., § 21-107; Am. Jur, 2d, ALR. and C.J.S, references. — 30 Am. 
1958 Comp., § 24-1-7. | Jur. 2d Executions § 271 et seq. 


33 C.J.S: Executions §§ 116 to 119. 


39-4-8. [Failure to return bond; insufficient bond; liability of officer.] 


Upon the failure of the officer to return such bond, or in case of its insufficiency, the officer shall 
be subjected to the same liability as is provided in the case of similar bonds in suits commenced 
by attachment. 


History: Kearny Code, Executions, § 7; C.L. 1865, Cross references. — For officer's liability in connec- 
ch, 34, § 7; C.L. 1884, § 2168; C.L. 1897, § 3111; Code tion with bonds in suits commenced by attachment, see 
1915, § 2194; C.S, 1929, § 46-105; 1941 Comp., § 21-108; 42-9-22 NMSA 1978. 

1953 Comp., § 24-1-8, 


39-4-9. [Time limit on return of district court executions; sale; control 
of writ. | 


All the executions taken out of district courts shall be returned within sixty days from the date of the 
delivery thereof, to the sheriff or other officer, or person whose duty it is or who may be designated to 
serve the same; and such sheriff, or other officer or person, may offer for sale, and sell at public auction, 
at such time and place as may be designated, any real estate taken by virtue of such execution, com- 
plying with the provisions of the law, providing for appraisements, and by giving twenty days public 
notice of the time and place of the sale, in the manner provided by law. All personal property, taken by 
virtue of any execution, may be sold as provided by law. All executions may issue on application, and 
the service and return thereof shall be controlled by the plaintiff or his agent. 


History: Laws 1873-1874, ch. 15, § 2; C.L. 1884, ‘from the date of delivery did not destroy the legal effect 
§ 2168; C.L. 1897, § 3117; Code 1915, § 2200; C.S, 1929, of the return, Jnman v, Brown, 1955-NMSC- 018, 59 N.M. 
§ 46-111; 1941 Comp., § 21-109; 1953 Comp,, § 24-1-9. 196, 281 P.2d 474. 
Cross references, — For further provisions relating to Fees not authorized. — The sheriff is not authorized 
notice of judicial sale, see 39-5-1 to.39-5-4 NMSA 1978, to charge or collect fees for the custody of real estate un- 
For appraisal of property to be sold at judicial sale, see der levy of execution, Retsch v, Renehan, 1911-NMSC-057, 
39-5-5 to 89-5-11 NMSA 1978. 16 N.M. 541, 120 P. 897. 
For publication of "legal notice," see 14-11-1 NMSA 1978 Liability of sheriff, — A sheriff seizing goods in pur- 
et seq. suance of a writ issuing out of a court of competent ju- 
For similar provisions relating to time for return of writ risdiction is protected against an action by the judgment 
of execution, see 42-9-16 NMSA 1978. debtor owning the property unless there has been an 
For rule relating to process and publication of notice, see abuse of authority. Gallegos v. Sandoval, 1909-NMSC-025, 
Rule 1-004 NMRA, 15 N.M, 216, 106 P, 373. 
For rule of procedure governing executions, see Rule 1- Gross misconduct. — If an officer goes outside the man- 
065.1 NMRA. date of his process and commits a tortious act, he is liable as 
a trespasser ab initio; but, to render him liable, the miscon- 
ANNOTATIONS duct must be so gross.as to indicate intent at the outset to 


use his process as a cover for wrongdoing. Gallegos v. San- 


Section is directory and a failure of the officer serv- doval, 1909-NMSC-025, 18 NM. 216, 106 P. 373. 


ing the writ of execution to file his return within 60 days 
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Service within prescribed period. — If writ of ex- Am. Jur. 2d, A.L.R. and C.J.S. references. — 30.Am. 
ecution was placed in sheriff's hands within 60 days be- Jur. 2d Executions § 295 et seq. 
fore the levy was made. and the return filed, he cannot be Effect of return made after return day, 2 A.L.R. 181. ; 
held liable as a trespasser on the theory that the writ was - Sheriffs deed as prima facie’ evidence of repre 36 
functus officio. Gallegos v. Sandoval, 1909-NMSC-025, 15 - A.L.R. 1001, 108 A.L.R. 667. 
N.M. 216, 106 P. 378. False return made by assistant or deputy, liability of sher- 
Exclusive control over service and return of the iff, constable or marshal or his bond for, 71 A.L.R.2d 1140. 
execution lies in the plaintiff or his agent, Rocky Issuance or levy of execution, as extending period of 
Mountain Ethanol Sys. v. Mann, Inc., 21 B.R. 707 (Bankr. judgment lien; 77 A.L.R.2d 1064. 
D.N.M. 1981). Execution sale as affected by modification of judgment, 
Law reviews. — For article, "Attachment in New Mex- 82 A.L.R.3d 1019. 
ico - Part I," see 1 Nat. Resources J. 303 (1961)... 33 C.J.S. Executions §§ 56, 196 to 200, 318, 


39-4-10. [Execution against sureties. | 


No execution shall issue against any security on any promissory note, bond, bond for costs, ap- 
peal bond or other obligation for the payment of money or property, until execution shall have been 
first issued against the principal in any such note or obligation, and levied upon all the real estate 
or other property of said principal, which may be within the jurisdiction of the court, in which the 
judgment may have been rendered: provided, that whenever the plaintiff in any such execution 
shall file in the court, in which the judgment is. pending, an affidavit in relation to such security 
or securities similar to the one required by law to be filed previous to issuing an attachment, then 
in. such case execution shall issue simultaneously against the principal and the security against 
whom the said affidavit be filed.. 


History: Laws 1856-1857, p. 42; C.L. 1865, ch. 34, ANNOTATIONS 
§ 18; C.L. 1884, § 2170; C.L. 1897, § 3118; Code 1915 
§ 2201; C.S. 1929, § 46-112; 1941 Comp., § 21-111; 1953 Am. Jur, 2d, A.L.R. and C.J.S. references. — 33 
Comp., § 24-1-19; C. ob S. Executions § 15. 


Cross references. — For affidavit for issuance of at- 
tachment, see 42-9-5 NMSA 1978. 


39-4-11. [Execution against corporation; information 
to be furnished. ] 


Every agent or,person. having charge or control of any property of a corporation, on request of 
any public officer, having for service a writ.of execution against it, shall furnish to_him the names 
of the directors, and officers thereof, and a schedule of all its property, inclnding debts due or to 
become due to.it so far as he may have knowledge of the same. 


History: Laws 1905, ch. 79, § 68; Code 1915, § 952; 
C.S. 1929, § 32-170; 1941 Bee aK § 21-112; 1953 Comp. 
$ 24-1 -20. 


39-4-12. renparen ts of debts due corporation. ] 


If any officer, holding an execution shall be unable to find other property belonging to the corpo- 
ration liable to execution, he or the judgment creditor may elect to satisfy such execution, in whole 
or in part, by any debts due to the corporation; and it shall be the duty of any agent or person hav- 
ing custody of any evidence of such debt to deliver the same to the officer, for the use of the creditor, 
and such delivery, with a transfer to the officer in writing, for the use of the creditor, and notice to 
the ‘debtor, and [sic] shall be a valid assignment thereof; and such creditor may sue for and collect 
the same in the name of the corporation, subject to such equitable set-offs on the part of the debtor 
as in other assignments; and every agent or person who shall neglect or refuse to comply with the 
provisions of this and the last preceding section [39-4-11 NMSA 1978], shall be himself liable to 
pay to the execution creditor the amount due on said execution, with costs. 


History: Laws 1905, ch. 79, § 69; Code 1915, § 953; 
C.S. 1929, § 32- 171; 1941 Comp., § 21-113; 19538 Conip., 
§ 24-1-21, 
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39-4-13. [Judgment lien on real estate; foreclosure suit; sale.] 


Any person holding a judgment lien on any real estate situated in this state may subject said 
real estate to the payment of his judgment by a foreclosure suit in any court of competent juris- 
diction, such suit to be instituted and prosecuted in the same manner as ordinary suits for the 
foreclosure of mortgages, and the sale thereunder to be held in the same manner and subject to the 


same rights of redemption as in sales held under mortgage foreclosure decrees. 


History: Laws 1933, ch. 7, § 1; 1941 Comp., § 21-114; 
1953 Comp., § 24-1-22. 

Cross references, — For sales under execution and 
foreclosure, see 39-5-1 NMSA 1978 et seq. 


ANNOTATIONS 


Constitutionality. — Allegation that Laws 1933, ch. 7 
(39-4-13 to 39-4-16 NMSA 1978) were unconstitutional on 
the ground that its title did not clearly express the subject 
of the bill and that it embraced more than one subject, 
contrary to the provisions of N.M. Const., art. IV, § 16, 
was without merit. Ballew v. Denson, 1958-NMSC-002, 63 
N.M. 370, 320 P.2d 382. 

Enactment of procedure by reference valid. — 
Laws 1933, ch. 7 (39-4-13 to 39-4-16 NMSA 1978) does 
not contravene N.M. Const., art. IV, § 18 by attempting to 
revise, amend and extend substantive law by reference; 
the act grants an optional procedure for the enforcement 
of judgment liens, and procedural law may be adopted by 
reference. Ballew v. Denson, 1958-NMSC-002, 63. N.M. 
370, 320 P.2d 382. 

Judgment lien on real estate is right established 
by statute and did not exist at common law. Curtis Mfg. 
Co. v. Barela, 1966-NMSC-112, 76 N.M. 392, 415 P.2d 361. 

Substantive and remedial rights. — Holder of a 
judgment lien on real estate has two or more rights, i.e., 
the right to the lien, which is a sort of substantive or prop- 
erty right, and a right to the remedies to enforce the lien, 
Pugh v. Heating & Plumbing Fin. Corp., 1945-NMSC-031, 
49 N.M. 234, 161 P.2d 714. 

Manner of conducting ordinary suits for mort- 
gage foreclosures. — There are no statutes prescribing 
the manner in which ordinary suits for the foreclosure of 
mortgages are to be conducted, so the reference in this sec- 
tion to the manner of conducting such suits must be to the 
general practice in prosecuting all suits, both legal and 
equitable, under our Rules of Civil Procedure. Armstrong 
v, Csurilla, 1991-NMSC-081, 112 N.M. 579, 817 P.2d 1221. 

Lien on equitable interest, — As neither this section 
nor 39-1-6 NMSA 1978 makes any distinction between 


legal and equitable interests in real estate, both sections 


allow a judgment lien to attach to an equitable interest, 
Mutual Bldg. & Loan Ass'n v. Collins, 1973-NMSC-118, 85 
N.M. 706, 516 P.2d 677, 

Both 39-1-6 NMSA 1978 and this section broadly refer 
to "real estate" of the judgment debtor and, therefore, are 
broad enough to include equitable interests within their 
purview. Marks v. City of Tucumcari, 1979-NMSC-045, 93 
N.M. 4, 595 P.2d 1199, 


Interest retained by vendor under executory con- 
tract of sale is personalty and not real estate. Marks v. 
City of Tucumcari, 1979-NMSC-045, 93 N.M. 4, 595 P.2d 
1199. 

Wife's moiety in community real property is sub- 
ject to foreclosure.under a,judgment lien against the 
wife arising from a tort during the marriage resulting 
from the negligent operation of a separately owned auto- 
mobile. McDonald v, Senn, 1949-NMSC-020, 53 N.M. 198, 
204 P.2d 990. 

Judgment lien and: judgment. — J udgment lien and 
judgment, though related, are separate rights, and thus 
are separate causes of action. Curtis Mfg. Co. v. Barela, 
1966-NMSC-112, 76 N.M. 392, 415 P.2d 361. 

Cross claim to enforce a judgment: lien, — Dis- 
missal of a cross claim to enforce a judgment lien against 
real estate was not a bar to suit on the small claims court 
judgment, as the issue in the cross claim was the judg- 
ment lien and the small claims court judgment was not an 
issue therein. Curtis Mfg. Co: v. Barela, 1966-NMSC-112, 
76 N.M. 392, 415 P.2d 361. 

Irregularities ratified by debtor. — Where debtor 
was in possession at the time and was personally served 
with process but allowed judgment to go against him by 
default, remaining in possession as tenant under lease 
from purchaser at special master's sale, the court did 
not lack jurisdiction because of alleged irregularities in 
judgment; as debtor made no objection to foreclosure pro- 
ceedings and outstanding judgments against him were 
partially reduced from proceeds of sale, he.was deemed to 
have ratified the allegedly irregular proceedings. Ballew v. 
Denson, 1958-NMSC-002, 63 N.M. 370, 320 P.2d 382. 

Lien extinguished. — A judgment lien was extin- 
guished and nonenforceable under a counterclaim in a 
suit to quiet title, where the time within which execu- 
tion would normally issue on judgment lien had long ex- 
pired and no steps for enforcement of the judgment had 
been taken. Pugh v. Heating & Plumbing Fin. Corp., 
1945-NMSC-031, 49 N.M. 234, 161 P.2d 714. 

Sales by Internal Revenue Service distinguished. 
— Sales on, execution or foreclosure are sales conducted 
under the auspices of the courts following entry of a judg- 
ment, order or decree, unlike sales conducted by the In- 
ternal Revenue Service after levy and seizure. Henderson 
v, Gibbany, 1966-NMSC-172, 76 N.M. 674, 417 P.2d 807. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Oil and 
gas royalty as real or personal property, 56 A.L.R.4th 539, 

49 C.J.S8. Judgments § 502. 


39-4-14. [Execution and appraisal not prerequisites to 


bringing of suit.] 


Neither the issuance or levy of execution shall be a REP eAuIsite to the bringing of such suit, nor 


shall any apareises of the real estate be required. 


History: Laws 1933, ch. 7, § 2; 1941 Comp., § 21-115; 
19538 Comp., § 24-1-23. 


Cross references. — For appraisal of property to be 
sold under judicial sale, see 39-5-5 to 39-5-11 NMSA 1978. 
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ANNOTATIONS... . a right to. the remedies to enforce the lien. Pugh v. Heat- 
} & Plumbing Fin. C 1945-NMSC-031, 49 N.M. 234, 
Rights of lien holder. — Holder of a Faleaene 2 pe ‘4 Sree losnacagoi 


on real estate has two or more rights, i,e., the right to the | 
lien, which is a sort of substantive or property right, and < 


39-4-15. [Pleading claim of exemption. ] 


The defendant, if he desires to claim such real estate or any part thereof as an exemption al- 
lowed by law, shall set up his claim of exemption by answer in such foreclosure suit. + 


> evr 


History: Laws 1933, ch. 7, § 3; 1941 Comp., § 21-116; v. Trujillo, 2009-NMSC-009, 145 N.M; 650, 203 P.3d 865. 


1953 Comp., § 24-1-24. Failure to claim exemption. — Where homestead 
exemption had not been claimed in trial court, it would 
ANNOTATIONS | not be considered by appellate court on review. Chavez v. 


Chavez, 1952-NMSC-050, 56 N.M. 393, 244 P.2d 781. 
Mortgagors were not entitled to a homestead exemption 

against junior judgment lienholders when they had an op- 

portunity to advance claims for such exemption in their 


Waiver of élaim of exemption. — The defendant 
waives his claim of exemption in a foreclosure action 
when the defendant fails to appeal the denial of his claim 
of exemption within thirty days after a foreclosure decree 


is entered. Grygorwicz v,° Trujillo, 2008-NMCA-040, 143 answers to the cross claims which sought foreclosure of 

N.M. 704, 181 P.3d 696, rev'd; 2007-NMSC-009, 145 N. M. the liens, but failed to do so, and ‘thereby failed to comply 

650, 203 P.3d 865. with this section. Speckner v, Riebold, 1974- NMSC- 029, 86 
Claim of exemptions. — The defendant's appeal was N.M. 275, 523 P.2d 10, 

timely under Rule:12-201(D) NMRA because defendant's mo: To be entitled to a homestead exemption under this sec- 


tion and 42-10-9 NMSA 1978 (prior to the 1979 amend- 
ment of 42-10-9 NMSA 1978), a party had to claim the 
exemption in his answer to a foreclosure action; other- 
wise, he could not claim it. US Life Title Ins. Co, v. Romero, 
1982-NMCA-068, 98 N.M. 699, 652 P.2d 249, cert. denied, 
98 N.M. 336, 648 P.2d 794. 


tion for claim of exemptions on execution, filed subsequent 
to the final foreclosure decree; tolled the time for filing a no- 
tice of appeal, and defendant properly appealed within thirty 
days from the express denial of that motion and did not waive 
the right to a homestead exemption by failing to file an ap- 
peal within thirty days ofthe foreclosure decree. Grygorwicz 


39-4-16. [Procedure not exclusive; existing remedies unaltered.] 


The method of procedure provided by this act [39-4-13 to 39-4-16 NMSA 1978] shall be avail- 
able to the holder of the judgment lien at his option, but shall not be exclusive.-Nothing herein 
contained shall be construed as diminishing or altering any existing remedies, by exectitiony or 
otherwise, now afforded by ait to a judgment creditor. 


History: Laws 1933, ch. 7, § 4; 1941 Coin pi + § § 21-117; 
1953 Comp., § 24-1-25. 


ARTICLE 4A 
Foreign Judgments 
Sec. ; 2, . Sec 
89-4A-1.. Short title. 39-4A-4, Notice of filing, 
39-4A-2. Definitions, 39-4A-5. Stay. 
39-4A-3. Filing and status of foreign judgments, 39-4A-6. Optional nica ds 


This act [39-4A-1 to 39-4A-6 NMSA 1978] may be cited as the "Foreign Judgments Act". 


History: Laws 1989, ch. 256, § 1. entered into a letter agreement with the plaintiff in which 


Lack of jurisdiction, — Where notice of action was _the plaintiff granted the defendant an extension of time 
mailed to the’defendant by the clerk of the Texas court to respond to the Texas complaint, the Texas court did not 
by return receipt mail as provided by the Texas Rules of . \ have jurisdiction to enter a default judgment against the 
Civil Procedure; the delivery receipt was not signed by the defendant and the Texas default judgment was not enti- 
defendant as required by the Texas Rules, but by someone tled to full faith and credit in New Mexico courts. Miller 
else; the defendant was aware of the Texas proceeding and v. Morrison, 2008-NMCA-092, 144 N, M, 543, 189-P.3d 676, 
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39-4A-2 FOREIGN JUDGMENTS 39-4A-4 


39-4A-2. Definitions. 


As used in the Foreign Judgments Act [39-4A-1 NMSA 1978] "foreign judgment" means any 
judgment, decree or order of a court of the United States or of any other,court which is entitled to 
full faith and credit in this state. 


History: Laws 1989, ch. 256, § 2. 


39-4A-3. Filing and status of foreign judgments. 


A. A copy of any foreign judgment authenticated in accordance with an act of congress or the 
statutes of this state may be filed in the office of the clerk of the district court of any county of 
this state in which the judgment debtor resides or has any property or property rights subject to 
execution, foreclosure, attachment or garnishment, The clerk shall treat the foreign judgment in 
the same manner as a judgment. of the district.court of this. state. A judgment.so filed shall haye 
the same effect and is subject to the same procedures, defenses and proceedings for reopening, va- 
cating, staying, enforcing or satisfying as a judgment of the district court of this state and may. be 
enforced or satisfied in like manner, except as provided in Subsection B of this section....., 

.B.._ All property in this state of a judgment debtor is exempt from execution issuing from a for- 
eign judgment filed pursuant to Subsection A of this section that is in favor of any state for failure 
to pay that state's income tax on benefits received from.a pension or other retirement plan. 


History: Laws 1989, ch. 256, § 3; 1994, ch, 48, § 2. of Arizona v. Moore, 2005-NMCA-122, 188 N.M. 496, 122 
The 1994 amendment, effective May 18, 1994, desig- P.3d 1265, cert. denied, 2005- NMCERT- 010, 188 N.M. 494, 
nated the previously undesignated language as Subsec- 122 P.3d 1263. 
tion A and added the exception clause at the end of the Challenge of foreign judgment. — The Foreign 
last sentence thereof; and added Subsection B, Judgments Act permits a judgment debtor to challenge a 
Applicability. — Laws 1994, ch. 48, § 3 makes the act foreign judgment on the basis of the lack of jurisdiction. 
applicable to judgments filed with a court in New Mexico Mueller v. Sample, 2004-NMCA-075, 185 N.M. 748, 93 
on or after the effective date of the, act. P.3d 769. 
; : Revival of foreign judgment. — When a judgment 
ANNOTATIONS by a federal bankruptcy court is domesticated in a dis- 
Full faith and credit not diminished. — The For- trict court in New Mexico, that court has jurisdiction to 
eign Judgments Act does not diminish the full faith and address and resolve issues concerning the judgment, in- 
credit obligations due the final judgments of sister states. cluding revival thereof, however, the district court lacks 
Conglis v. Radcliffe, 1995-NMSC-004, 119 N.M. 287, 889 jurisdiction if the judgment has not been properly domes- 
P.2d 1209. ticated pursuant to this section, Walter E. Heller W,, Inc. v. 
Relief-from-judgment rule not applicable 17 for- Ditto, 1998-NMCA-068, 125 N.M. 226, 959 P.2d 560, cert. 
eign judgments. — New Mexico courts may not apply denied, 125 N.M, 147, 958 P.2d 105, 
Rule 1-060 NMRA (relieffrom judgment or order) to for- .-- Texas judgment reached ‘the assets of the dece- 
eign judgments in the same manner as the rule is applied dent's estate in New Mexico. — Where plaintiff, who was 
to judgments of the courts of this state. The full faith and a beneficiary of the decedent's testamentary trust, obtained 


a Texas judgment against defendant individually and as 
the executor of decedent's estate and trustee of decedent's 
testamentary trust; the judgment provided that the award 


credit clause of the federal constitution limits the power 
of a court to reopen or vacate a foreign judgment, and 
foreign judgments cannot be collaterally attacked on the 


bead . Hall, 1993-NMCA-061, 115 N.M. 775, to plaintiff exhausted plaintiffs rights to inherit from the 
As ae are martanhs: 4 e estate; plaintiff domesticated the judgment in New Mexico 
Entitlement to full faith and credit. — A foreign and obtained a writ of execution to satisfy the judgment 


: a) dah * child t Lorden from property owned by the estate in New Mexico; and de- 
sa: Beers ‘ull piriratatearsyadlyrrs Phat Thoma, fendant claimed that because plaintiff sued defendant for 


: 4 .M. 137, 934 P.2d 1066, cert. de- malfeasance, defendant was personally liable to plaintiff 
ee one aba a vat aT a anh ae and the judgment did not lie against the estate, the judg- 


Community property law. — New Mexico commu- ment lay against the estate, trust and defendant personally 
nity property law controls enforcement of separate Ari- and reached assets owned by the estate in New Mexico. Wil- 


zona debt of a husband in New Mexico courts. Nat'l Bank liams v. Crutcher, 2013-NMCA-044, 298 P.3d 1184. 


39-4A-4, Notice of filing. 


A. At the time of the filing of the foreign judgment, the judgment creditor or his lawyer shall 
make and file with the clerk of the district court an affidavit setting forth the name and last 
known address of the judgment debtor and the judgment creditor. 
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39-4A-5 JUDGMENTS, COSTS, APPEALS 39-4B-2 


B. Promptly upon the filing of the foreign judgment and the affidavit, the clerk of the district 
court shall mail a notice of the filing of the foreign judgment to the judgment debtor at the address 
given and shall make a note of the mailing in the docket. The notice shall include the name and 
address of the judgment creditor and his attorney, if any, in this state. In addition, the judgment 
creditor shall mail a notice of the filing of the judgment to the judgment debtor, certified mail, and 
shall file proof of the mailing with the clerk. 

C. No execution or other process for enforcement of a foreign judgment filed pursuant to this 
section shall issue until twenty days after the date the judgment is filed. 


History: Laws 1989, ch. 256, § 4. 


39-4A-5. Stay. 


A. Ifthe judgment debtor shows the district court that a stay of execution has been granted, 
the court shall stay enforcement of the foreign judgment until the appeal is concluded, the time for 
appeal expires or the stay of execution expires or is vacated, upon proof that the judgment debtor 
has furnished the security for the satisfaction of the judgment required by the state in which it 
was rendered. . 

B. Ifthe judgment debtor shows the district court sufficient grounds upon which enforcement 
of a judgment of any district court of this state would be stayed, the court shall stay enforcement of 
the foreign judgment for an appropriate period, upon requiring the same security for satisfaction 
that is required in this state. 


History: Laws 1989, ch. 256, § 5. 


39-4A-6. Optional procedure. 


The right of a judgment creditor to bring an action to enforce his judgment instead of proceeding 
under the Foreign Judgments Act [39-4A-1 to 39-4A-6 NMSA 1978] remains unimpaired. 


History: Laws 1989, ch, 256, § 6. 


ARTICLE 4B 
Foreign Money-Judgments Recognition 
Sec. Sec. 
39-4B-1. Repealed. 39-4B-6. Repealed. 
39-4B-2. Repealed. 39-4B-7. Repealed. 
39-4B-3. Repealed. 39-4B-8. Repealed. 
39-4B-4. Repealed. 39-4B-9. Repealed. 


39-4B-5. Repealed. 


39-4B-1. Repealed. 


Repeals. — Laws 2009, ch. 142, § 12 repealed 39-4B-1 Recognition Act, effective July 1, 2009. For provisions 
NMSA 1978, as enacted by Laws 1991, ch. 180, § 1, the of former section, see the 2008 NMSA 1978 on NMOne 
short title of the Uniform Foreign Money-Judgments Source.com. 


39-4B-2. Repealed. 


Repeals. — Laws 2009, ch. 142, § 12 repealed 39-4B-2 of former section, see the 2008 NMSA 1978. on NMOne 
NMSA 1978, as enacted by Laws 1991, ch. 180, § 2, re- Source.com. rey , 
lating to definitions, effective July 1, 2009. For provisions 
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39-4B-3 


39-4B-3. Repealed. 


Repeals. — Laws 2009, ch, 142, § 12 repealed 39-4B-3 
NMSA 1978, as enacted by Laws 1991, ch. 180, § 3, relat- 
ing to applicability, effective July 1, 2009. For provisions 


39-4B-4, Repealed. 


Repeals, — Laws 2009, ch. 142, § 12 repealed 39-4B-4 
NMSA 1978, as enacted by Laws 1991, ch. 180, § 4, relat- 
ing to recognition and enforcement, effective July 1, 2009. 


39-4B-5. Repealed. 


Repeals, — Laws 2009, ch. 142, § 12 repealed 39-4B-5 
NMSA 1978, as enacted by Laws 1991, ch. 180, § 5, relat- 
ing to grounds for non-recognition, effective July 1, 2009. 


39-4B-6. Repealed. 


Repeals. — Laws 2009, ch. 142, § 12 repealed 39-4B-6 
NMSA 1978, as enacted by Laws 1991, ch. 180, § 6, re- 
lating to personal jurisdiction, effective July 1, 2009. For 


39-4B-7, Repealed. 


Repeals. — Laws 2009, ch. 142, § 12 repealed 39-4B-7 
NMSA 1978, as enacted by Laws 1991, ch. 180, § 7, relat- 
ing to stay in cases of appeal, effective July 1, 2009, For 


39-4B-8. Repealed. 


Repeals. — Laws 2009, ch. 142, § 12 repealed 39-4B-8 
NMSA 1978, as enacted by Laws 1991, ch. 180, § 8, relat- 
ing to saving clause, effective July 1, 2009. For provisions 


39-4B-9. Repealed. 


Repeals. — Laws 2009, ch. 142, § 12 repealed 39-4B-9 
NMSA 1978, as enacted by Laws 1991, ch. 180, § 9, relat- 
ing to uniformity of interpretation, effective July 1, 2009. 


~ FOREIGN-MONEY CLAIMS 


39-4B-9 


of former section, see the 2008 NMSA 1978 on NMOne 
Source.com, 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


provisions of former section, see the 2008 NMSA 1978 on 
NMOneSource.com. 


provisions of former section, see the 2008 NMSA eh on 
NMOneSource.com. 


of former section, see the 2008 NMSA 1978 on NMOne 
Source.com. 


For provisions of former section, see the 2008 NMSA 1978 
on NMOneSource.com. 


ARTICLE 4C 


Foreign-Money Claims 
Sec. Sec. 
39-4C-1. Short title. 39-4C-9. Conversions of foreign money in distribution 
39-4C-2. Definitions. proceeding. 


39-4C-3. Scope. 

39-4C-4, Variation by agreement. 

39-4C-5. Determining money of the claim. 

39-4C-6. Determining amount of the money of certain 
contract claims. ; 

39-4C-7. Asserting and defending foreign-money claim. 

39-4C-8. Judgments and awards on foreign-money 
claims; times of money conversion; form of 
judgment. 


39-4C-10. Pre-judgment and judgment interest. 

89-4C-11. Enforcement of foreign judgments. 

39-4C-12. Determining United States dollar value. of 
foreign-money claims for limited purposes. 

89-4C-13. Effect of currency revalorization. 

39-4C-14. Supplementary general principles of law. 

39-4C-15. Uniformity of application and construction. 

89-4C-16. Severability clause. 
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39-40-1 JUDGMENTS, COSTS, APPEALS 39-4C-2 


39-4C-1. Short title. 


Sections 1 through 16 [39-4C-1 to 39-4C-16 AMS 1978] of this act may be cited as the Uniform 
Foreign-Money Claims Act. 


History: Laws 1991, ch. 181, § 1. and distribution proceedings commenced after ae 1, 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991. en tae? 
Uniform Foreign-Money Claims Act applicable to actions 


39-4C-2. Definitions. 


As used in the Uniform Foreign-Money Claims Act [89-4C-1 NMSA 1978]: 

A. "action" means a judicial proceeding or arbitration in which a payment in money may be 
awarded or enforced with respect to a foreign-money claim; 

B. "bank-offered spot rate" means the spot rate of exchange at which a bank will sell foreign 
ORE ata spot rate; 

C. "conversion date" means the banking day next preceding the date on which money, in accor- 
dance with the Uniform Foreign-Money Claims Act, is: . : 

(1) paid to a claimant in an action or distribution proceeding; 

(2) ‘paid to the official designated by law to enforce a judgment or award on behalf of a 
claimant; or 

(8) used to recoup, set-off or counterclaim in different moneys in an action or distribution 
proceeding; , 

D. "distribution proceeding" means a judicial or nonjudicial proceeding for the distribution of a 
fund in which one or more foreign-money claims is asserted and includes an accounting, an assign- 
ment for the benefit of creditors, a foreclosure, the liquidation or rehabilitation of a corporation or 
other entity and the distribution of an estate, trust or other fund; 

E. "foreign money" means money other than money of the United States of America; 

F. "foreign-money claim" means a claim upon an obligation to pay, or a claim for recovery of a 
loss, expressed in or measured by a foreign money; 

G. "money" means a medium of exchange for the payment of obligations or a store of value au- 
thorized or adopted by a government or by intergovernmental agreement; 

H. "money of the claim" means the money determined as proper pursuant to Section 5 [89-4C-5 
NMSA 1978] of the Uniform Foreign-Money Claims Act; 

I. "person" means an individual, a corporation, government or governmental subdivision or 
agency, business trust, estate, trust, joint venture, partnership, association, two or more persons 
having a joint or common interest or any other legal or commercial entity; 

J. "rate of exchange" means the rate at which money of one country may be converted into 
money of another country in a free financial market convenient to or reasonably usable by a per- 
son obligated to pay or to state a rate of conversion; if separate rates of exchange apply to different 
kinds of transactions, the term means the rate applicable to the Bes iS transaction giving rise © 
to the foreign- -money claim; 

K. "spot rate" means the rate of exchange at which foreign money is sold by a bank or other 
dealer in foreign exchange for immediate or next-day availability or for settlement by immediate 
payment in cash or equivalent, by charge to an account or by an agreed delayed settlement not 
exceeding two days; and 

L. "state" means a state of the United States, the District of Columbia, the commonwealth of 
Puerto Rico or a territory or insular possession subject to the jurisdiction of the United States. 


History: Laws 1991, ch. 181, § 2. ! and distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch, 181, § 18 makes the 1991. 
Uniform Foreign-Money Claims Act applicable to actions 
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39-4C-3 FOREIGN-MONEY CLAIMS 39-4C-6 


89-4C-3. Scope. 


A. The Uniform Foreign-Money Claims Act [39-4C-1 NMSA 1978] applies only to a foreign- 
money claim in an action or distribution proceeding. 

B. The Uniform Foreign-Money Claims Act applies to foreign-money issues even if other law 
under the conflict of laws rules of this state applies to other issues in the action or distribution 
proceeding. 


History: Laws 1991, ch. 181, § 3. and’ distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991, 
Uniform Foreign-Money Claims Act applicable to actions 


39-4C-4. Variation by agreement. 


A.. The effect of the Uniform Foreign-Money Claims Act [89-4C-1 NMSA 1978] may be varied 
by agreement of the parties made before or after commencement of an action or distribution pro- 
ceeding or the entry of judgment. 

B. Parties to a transaction may agree upon the money to be used in a transaction giving rise to 
a foreign-money claim and may agree to use different moneys for different aspects of the transac- 
tion. Stating the price in a foreign money for one.aspect of a transaction does not alone require the 
use of that money for other aspects of the transaction. 


Gistorss Laws 1991, ch. 181, 84, wal distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch. 181, § 18 rants the 1991. 
Uniform Foreign-Money Claims Act applicable to actions 


39-4C-5. Determining money of the claim. 


A. The money in which the parties to a transaction have agreed that payment is to be made.is 
the proper money of the claim for payment, 
B. Ifthe parties to a transaction have not otherwise agreed, the proper money of the claim, as 
in each case may be appropriate, is the money: 
(1). regularly used between the parties as a matter of usage or course of dealing; 
(2). used at the time of a transaction in international trade, by trade usage or common 
practice, for valuing or settling transactions in the particular commodity or service involved; or 
(3) in which the loss was ultimately felt or will be incurred by the party claimant. 


History: Laws 1991, ch. 181, § 5. and distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch. 181, § 18 makes the _ 1991. 
Uniform Foreign-Money Claims Act applicable to actions 


39-4C-6. Determining amount of the money of certain contract claims. 


A. Ifan amount contracted to be paid in a foreign money is measured by a specified amount of 
a different money, the amount to be paid is determined on the conversion date. 

B. If an amount contracted to be paid in a foreign money is to be measured by a different 
money at the rate of exchange prevailing on a date before default, that rate of exchange applies 
only to payments made within a reasonable time after default, not exceeding thirty days. Thereaf- 
ter, conversion is made at the bank-offered spot rate on the conversion date. 

C. A monetary claim is neither usurious nor unconscionable because the agreement on which 
it is based provides that the amount of the debtor's obligation to be paid in the debtor's money, 
when received by the creditor, must equal a specified amount of the foreign money of the country 
of the creditor. If, because of unexcused delay in payment of a judgment or award, the amount re- 
ceived by the creditor does not equal the amount of the foreign money specified in the agreement, 
the court or arbitrator shall amend the judgment or award accordingly. 
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39-4C-7 JUDGMENTS, COSTS, APPEALS 39-4C-8 


History: Laws 1991, ch. 181, § 6. and distribution proceedings commenced after July 1; 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991. 
Uniform Foreign-Money Claims Act applicable, to apger 


39-4C-7. Asserting and defending foreign- -money etaiwe 


A. A person may assert a claim in a specified forsivn money. If a foreign-money claim is not as- 
serted, the claimant makes the claim in United States dollars. 

'B.. An opposing party may allege and prove that a claim, in whole or in part; is in a a different 
money than that asserted by the claimant. 

C. A person may assert a defense, set-off, recoufthant or counterclaim in any money without 
regard to the money of other claims. 

D. The determination of the proper money of the claim is a question of law. 


History: Laws 1991, ch. 181, § 7. and pp <b proceedings commenced after etic is 
Applicability. — Laws 1991, ch, 181,:§.18 makes.the 1991, i , 
Uniform Foreign-Money Claims Act applicable to actions 


39-4C-8, Teidbensteitte and awards on Silciywmoney claims; HIS He 
money conversion; form of judgment. 


A. Except as provided in Subsection C of this section, a Fidanneth or facial ona fordiignsenstney 
claim must be stated in an amount of the money of the claim. 

B. A judgment or award on a foreign-money claim is payable in that foreign money or, at the 
option of the debtor, in the amount of United States dollars that will purchase that foreign money 
on the conversion date at a bank-offered spot rate. 

C. Assessed costs must be entered in United States dollars. 

D. Each payment in United States dollars must be accepted and credited on a idee or 
award on a foreign-money claim in the amount of the foreign money that could be purchased by 
the dollars at-a bank-offered spot rate of exchange at or near the close of business on the conver- 
sion date for that payment. 

K. A judgment or award made in an action or distribution proceeding on both a defense: set- 
off, recoupment or counterclaim, and the adverse party's claim, must‘be netted by converting the 
money of the smaller into the money of the larger, and by ee the rpg from the larger, 
and specify the rates of exchange used. 

F. A judgment substantially in the following form complies with Sabkacticn A of this section: 
"It is the judgment of this court oat Defendant (insert name) pay to Plaintiff__ 
(insert name) the sum of (insert amount in the foreign pats plus interest on 
that sum at the rate of insert rate - see Section 10 of the Uniform Foreign-Money. Claims 

Act) percent a year or, at the option of the judgment debtor, the number of United States 
dollars that will purchase the (insert name of foreign money) with interest due, at a 
bank-offered spot rate at or near the close of business on the banking day next before the day of 
payment, together with assessed costs of (insert amount) United States dollars.". 

G. Ifa contract claim is of the type covered by Subsection A or B of Section 6 of the Uniform 
Foreign-Money Claims Act, the judgment or award must be entered for the amount of money 
stated to measure the obligation to be paid in the money specified for payment or, at the option of 
the debtor, the number of United States dollars that will purchase the computed | amount of the 
money of payment on the conversion date at a bank-offered spot rate. — 

H. A judgment shall be filed, docketed and indexed in foreign money in the same manner, and 
has the same effect as a lien, as other judgments. It may be discharged by payment. 


History: Laws 1991, ch.181,§8 and distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991, 
Uniform Foreign-Money Claims Act applicable to actions 
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39-4C-9 FOREIGN-MONEY CLAIMS 39-4C-12 


39-4C-9. Conversions of foreign money in distribution proceeding. 


The rate of exchange prevailing at or near the close of business on the day the distribution pro- 
ceeding is initiated governs all exchanges of foreign money in a distribution proceeding. A foreign- 
money claimant in a distribution proceeding shall assert its claim,in the named foreign money and 
show the amount of United States dollars resulting from a conversion as of the date the proceed- 
ing was initiated. 


History: Laws 1991, ch. 181, § 9. and distribution preceedings commenced after July ie 
Applicability. — Laws 1991, ch. 181, § 18 makes ‘the 1991. 
Uniform Foreign-Money Claims Act applicable to actions 


39-4C-10. Pre-judgment and judgment interest. 


A. With respect to a foreign-money claim, recovery of pre-judgment or pre-award interest and 
the rate of interest to be applied in the action or distribution proceeding, except as provided in 
Subsection B of this section, are matters of the substantive law governing the right to recovery 
under the conflict-of-laws rales of this state. 

B. The court or arbitrator shall increase or decrease the amount of pre-judgment or pre-award 
interest otherwise payable in a judgment or award in foreign money to the extent required by the 
law of this state governing a failure to make or accept an offer of settlement or offer of judgment, 
or conduct by a party or its attorney causing undue delay or expense. 

C. Ajudgment or award on a foreign-money claim bears interest at the rate applicable to judg- 
ments of this state. 


History: Laws 1991, ch. 181, $10. ) and distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991, 
Uniform Foreign-Money Claims Act applicable to actions 
7 | 3 


39-4C-11. Enforcement of foreign judgments. 


A. If an action is brought to enforce a judgment of another jurisdiction expressed in a foreign 
money and the judgment is recognized in this state as enforceable, the enforcing judgment must 
be entered as provided in Section 8 [39-4C-8 NMSA 1978] of the Uniform Foreign-Money Claims 
Act, whether or not the foreign judgment confers an option to pay in an equivalent amount of 
United States dollars. 

B. A foreign judgment may be filed and docketed in accordance with any rule or statute of this 
state providing a procedure for its recognition and enforcement. 

C. A satisfaction or partial payment made upon the foreign judgment, on proof thereof, must 
be credited against the amount of foreign money specified in the judgment, notwithstanding the 
entry of judgment in this state. - 

D. A judgment entered on a foreign-money claim only in United States dollars in another state 
must be enforced in this state in United States dollars only. 


History: Laws 1991, ch, 181, § 11. and distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991. 
Uniform Foreign-Money Claims Act applicable to actions 


i 4C-12, Determining United States dollar value of foreign-money 
claims for limited purposes. 


A. Computations axed this section are for the limited purposes of the section and do not affect 
computation of the United States dollar equivalent of the money of the judgment for the purpose 
of payment. 
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B. For the limited purpose of facilitating the enforcement of provisional remedies in an ac- 
tion, the value in United States dollars of assets to be seized or restrained pursuant to a writ of 
attachment, garnishment, execution or other legal process, the amount of United States dollars 
at issue for assessing costs, or the amount of United States dollars involved for a surety bond or 
other court-required undertaking, must be ascertained as provided in Subsections C and D of an 
section. 

C. A party seeking process, costs, bond or BELey undertaking under Subsection B of this section 
shall compute in United States dollars the amount of the foreign-money claimed from a bank- 
offered spot rate prevailing at or near the close of business on the banking day next preceding the 
filing of a request or application for the issuance of process or for the determination of costs, or an 
application for a bond or other court-required undertaking. 

D. A party seeking the process, costs, bond or other undertaking under Subsection B of this 
section shall file with each request or application an affidavit or certificate executed in good faith 
by its counsel or a bank officer, stating the market quotation used and how it was obtained, and 
setting forth the calculation. Affected court officials incur no liability, after a filing of the affidavit 
or certificate, for acting as if the judgment were in the amount of United States dollars stated i in 
the affidavit or certificate. . 


History: Laws 1991, ch. 181, § 12. and distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991, ° 
Uniform Foreign-Money Claims Act applicable to actions 


39-4C-13. Effect of currency revalorization. 


A. If, after an obligation is expressed or a loss is incurred in a foreign money, the country issu- 
ing or adopting that money substitutes a new money in place of that money, the obligation or the 
loss is treated as if expressed or incurred in the new money at the rate of conversion the issuing 
country establishes for the payment of like obligations or losses denominated in the former money. 

B. If substitution under Subsection A of this section occurs after a judgment or award is en- 
tered on a foreign-money claim, the court or arbitrator shall amend the judgment or award by a 
like conversion of the former money. 


History: Laws 1991, ch. 181, § 13. and distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991. 
Uniform Foreign-Money Claims Act applicable to actions 


39-4C-14, Supplementary general principles of law. 


Unless displaced by particular provisions of the Uniform Foreign-Money Claims Act [89-4C-1 
NMSA 1978], the principles of law and equity, including the law merchant, and the law relative 
to capacity to contract, principal and agent, estoppel, fraud, misrepresentation, duress, coercion, 
mistake, bankruptcy or other validating or invalidating causes supplement its provisions. 


History: Laws 1991, ch. 181, § 14. and distribution proceedings commenced after July “e 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991. 
Uniform Foreign-Money Claims Act applicable to actions 


39-4C-15. Uniformity of application and construction. 


The Uniform Foreign-Money Claims Act [39-4C-1 NMSA 1978] shall be applied and conetetad 
to effectuate its general purpose to make uniform the law with respect to the subject of that act 
among states enacting it. 


History: Laws 1991, ch. 181, § 15. and distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991. 
Uniform Foreign-Money Claims Act applicable to actions 
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39-4C-16. Severability clause. 


If any provision of the Uniform Foreign-Money Claims Act [39-4C-1 NMSA 1978] or its applica- 
tion to any person or circumstance is held invalid, the invalidity does not affect other provisions or 
applications of that act which can be given effect without the invalid provision or application, and 
to this end the provisions of that act are severable. 


History: Laws 1991, ch. 181, § 16. and distribution proceedings commenced after July 1, 
Applicability. — Laws 1991, ch. 181, § 18 makes the 1991. 
Uniform Foreign-Money Claims Act applicable to actions 
ARTICLE 4D 
Uniform Foreign- Country Money Judgments 
Recognition Act 
Sec. Sec. 
39-4D-1. Short title. 39-4D-7. Effect of recognition of foreign-country judg- 
9:4D-2. Definitions, ment, : 
9-4D-3; » Application. 39- 4D- 8, Stay of proceedings pending appeal of foreign- 
9-4D-4. Standards for recognition of foreign- -country. country judgment. 
judgment. » 39-4D-9. Statute of limitations. 
39-4D-5. Personal jurisdiction. 39-4D-10. Saving clause. 
89-4D-6. Procedure for recognition of foreign-country 39-4D-11. Uniformity of interpretation. 
judgment, 


39-4D-1. Short title. 
This act may be cited as the "Uniform Foreign-Country Money Judgments Recognition Act". 


History: Laws 2009, ch. 142,§1. ~ Effective dates. — Laws 2009, ch, 142, § 14 made the 
is act effective July 1, 2009. 


39-4D-2. Definitions. 


As used in the Uniform Foreign-Country Money Judgments Recognition Act: 
A. "foreign country" means a government other than: 
(1) the United States; 
(2) astate, district, commonwealth, territory or insular possession of the United States; or 
(8) any other government with regard to which the decision in this state as to whether to 
recognize the judgments of that government's court is initially subject to determination under the 
full faith and credit clause of the United States constitution; 
B. "foreign-country judgment" means a judgment of a court of a foreign country; atid 
C. "foreign court" means a court of a foreign country. 


History: Laws 2009, ch. 142, § 2. Effective dates. — Laws 2009, ch. 142, § 14 made the 
act effective July 1, 2009. 


39-4D-3. Application. 


A. Except as otherwise provided in Subsection B of this section, the Uniform Foreign-Country 
Money Judgments Recognition Act applies to a foreign-country judgment to the extent that the 
foreign-country judgment: ~ 

(1) grants or denies recovery of a sum of money; and 
(2) under the law of the foreign country where rendered, is final, conclusive and enforceable. 

B. The Uniform’ Foreign-Country Money Judgments Recognition Act does not apply to a 
foreign-country judgment, even if the foreign-country judgment grants or denies recovery of a sum 
of money, to the extent that the foreign-country judgment is: 
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(1) ajudgment for taxes; 
(2) a fine or other penalty; or 
(3) ajudgment for divorce, support or maintenance, or other judgment rendered i in connec- 
tion with domestic relations. 
C. The party seeking recognition of a foreign-country judgment has the burden of establish- 
ing that the Uniform Foreign-Country Money Judgments Recognition Act applies to the foreign- 
country judgment. 


History: Laws 2009, ch. 142, § 3. Effective dates. — Laws 2009, ch, 142, § 14 made the 
act effective July 1, 2009. 


39-4D-4. Standards for recognition of foreign-country judgment. 


A. Except as otherwise provided in Subsections B and C of this section, a court of this state 
shall recognize a foreign-country judgment to which the Uniform Foreign-Country Money Judg- 
ments Recognition Act applies. 

B. A court of this state shall not:recognize a foreign-country judgment if: 

(1) the foreign-country judgment was rendered under a judicial system that does not prot 
vide impartial tribunals or procedures compatible with the requirements of due process of law; | 

(2) the foreign court did not have personal jurisdiction over the defendant; or 

(83) the foreign court did not have jurisdiction over the subject matter. 

C. Acourt of this state need not recognize a foreign-country judgment if: 

(1) the defendant in the proceeding in the foreign court did not receive notice of the pro- 
ceeding in sufficient time to enable the defendant to defend; 

(2) the foreign-country judgment was obtained by fraud that deprived the losing party of 
an adequate opportunity to present its case; 

(3) the foreign-country judgment or the cause of action on which the foreign-country ie: 
ment is based is repugnant to the public policy of this state or of the United States; 

(4) the foreign-country judgment conflicts with another final and conclusive judgment; 

(5) the proceeding in the foreign court was contrary to an agreement between the parties 
under which the dispute in question was to be determined otherwise than by. proceedings i in that 
foreign court; 

(6) in the case of jurisdiction based only on personal service, the foreign court was,a seri- 
ously inconvenient forum for the trial of the action; 

(7) the foreign-country judgment was rendered in circumstances that raise) substantial 
doubt about the integrity of the rendering court with respect to the foreign-country judgment; or 

(8) . the specific proceeding in the foreign court leading to the foreign-country judgment 
was not compatible with the requirements of due process of law. 

D. The party resisting recognition of the foreign-country judgment has the burden of establieht 
ing that one of the grounds for nonrecognition stated in Subsection B or C of this section exists. 


History: Laws 2009, ch. 142, § 4. Effective dates. — Laws 2009, ch, 142, § 14 made the 
act effective July 1, 2009. 


té 


39-4D-5. Personal jurisdiction. 


A. A foreign-country judgment shall not be refused recognition for lack ar Perroneh jurisdiction if: 

(1), the defendant was served with process personally in the foreign country; 

(2) the, defendant voluntarily appeared in the proceeding, other than for the’ purpose of 
protecting property seized or threatened with seizure in the proceeding or of eoniasting the juris- 
diction of the court over the defendant; 

(3) the, defendant, before the commencement of the sioichasdtstn had oecredd to dahmit to 
the jurisdiction of the foreign court with respect to, the subject matter involved; 
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» (4) the defendant was domiciled in the foreign country when the proceeding was instituted 
or was a corporation or other form of business organization that had its principal place of business 
in, or was organized under the laws of, the foreign country; 

(5) the defendant had a business office in the foreign country and the proceeding in the 
foreign court involved a cause of action arising out of business done by the defendant through that 
office in the foreign country; or 

(6) the defendant operated a motor vehicle or airplane in the foreign country and the pro- 
ceeding involved a cause of action arising out of that operation. 

B. The list of bases for personal jurisdiction in Subsection A of this section is not exclusive, 
and the courts of this state may recognize bases of personal jurisdiction other than those listed in 
Subsection A of this section as sufficient to support a foreign-country judgment. 


History: Laws 2009, ch. 142, § 5. Effective dates. — Laws 2009, ch. 142, § 14 made the 
act effective July 1, 2009. 


39-4D-6. Procedure for recognition of foreign-country judgment. 


A. If recognition of a foreign-country judgment is sought as an original matter, the issue of 
recognition shall be raised by filing an action seeking recognition of the foreign-country judgment. 

B. Ifrecognition of a foreign-country judgment is sought in a pending action, the issue of recog- 
nition may be raised by counterclaim, cross-claim or affirmative defense. 


History: Laws 2009, ch. 142, § 6. Effective dates. — Laws 2009, ch. 142, § 14 made the 
act effective July 1, 2009. 


39-4D-7. Effect of recognition of foreign-country judgment. 


If the court in a proceeding pursuant to Section 6 [39-4D-6 NMSA 1978] of the Uniform Foreign- 
Country Money Judgments Recognition Act finds that the foreign-country judgment is entitled to 
recognition under that act, then, to the extent that the foreign-country judgment grants or denies’ 
recovery of a sum of money, the foreign-country judgment is: 

A. conclusive between the parties to the same extent as the judgment of a sister state entitled 
to full faith and credit in this state would be conclusive; and 

B. enforceable in the same manner and to the same extent as a judgment rendered in this state. 


History: Laws 2009, ch. 142,§ 7. _ Effective dates. — Laws 2009, ch. 142, § 14 made the 
act effective July 1, 2009. 


39-4D-8. Stay of proceedings pending appeal of foreign-country 
| judgment. | 
If a party establishes that an appeal from a foreign-country judgment is pending or will be 
taken, the court may stay any proceedings with regard to the foreign-country judgment until the 


appeal is concluded, the time for appeal expires or the party appealing has had sufficient time to 
prosecute the appeal and has failed to do so. 


History: Laws 2009, ch. 142, § 8. Effective dates. — Laws 2009, ch. 142, § 14 made the 
act effective July 1, 2009. 


39-4D-9. Statute of limitations. 
An action to recognize a foreign-country judgment shall be commenced within the earlier of the 


time during which the foreign-country judgment is effective in the foreign country or fifteen years 
from the date that the foreign-country judgment became effective in the foreign country. 
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History: Laws 2009, ch. 142, § 9. 


39-4D-10. Saving clause. 


JUDGMENTS, COSTS, APPEALS ity 39-5-1 


Effective dates. — Laws 2009, ch. 142, § 14 made the 
act effective July 1, 2009. 


Wy 


The Uniform Foreign-Country Money Judgments Recognition Act does not: prevent the recogni- 
tion. under-principles of comity or otherwise of a foreign-country judgment not, within the scope of 


that act. 


History: Laws 2009, ch. 142, § 10. 


- 
4 


Effective dates. — Laws 2009, ch, 142, § 14 made the 


act effective July 1, 2009. 


39-4D-11. Uniformity of interpretation. 


In applying and construing the Uniform Foreign-Country Money Judgments Recognition Act, 
consideration shall be given to the need to promote uniformity of the law with respect to its subject 


matter among states that enact it. 


History: Laws 2009, ch. 142, § 11. 

Effective dates. — Laws 2009, ch. 142, § 14 made the 
act effective July 1, 2009. 

Applicability. — Laws 2009, ch. 142, § 13 provided that 
actions commenced before July 1, 2009 in which the issue 
of the recognition of a foreign country judgment is raised 


are i Ma oe the Uniform RR ime Recogni- 
tion Act as if that act had not been repealed; and, that the 
Uniform Foreign-Country Money Judgments Recognition 
Act applies to all actions commenced ‘on or after July 1, 
2009 in which the issue of recognition of a foreign-country 
judgment is raised. 


ARTICLE 5 


Sales Under Execution and Foreclosure > 


Sec. 

39-5-1, Time and notice of judicial sales. 

39-5-1.1, Judicial sales of perishable property; court or- 
der; petition; hearing. 

39-5-1.2. "Real estate" and "real property" defined, 

39-5-2. Unlawful sales; liability of officer. 

39-5-3. Contents of sale notices, 

39-5-4, Notice of sale for personal property not exceeding 
three hundred dollars. 


39-5-5, Limit on sale price of real estate. 
39-5-6. Sheriff to ascertain value. 

39-5-7. Selection of appraisers; appraisal, 
39-5-8. Appraiser failing to act. 

39-5-9. Schedule of property. 


39-5-10. No duty to ascertain amount of liens. 
39-5-11. Oath of appraisers. 

39-5-12. Unsold property; return. 

39-5-18. Lien continues; alias writ. 


Sec. 
39-5-14, Reoffer of unsold property; costs; revaluation, 
39-5-15. Foreclosure; lien claimed by deceased; making 
‘- unknown heirs and devisees parties defen- 
dant. 

39-5-16.. Foreclosure after March 15; growing crops. 

39-5-17. Time for sale under judgment or decree of fore- 

closure; avoidance of sale. 

39-5-18, Redemption of real property sold under judg- 
ment or decree of foreclosure; notice and 
hearing; redemption amount; priority of 
redemption rights. 

39-5-19. Application; shorter redemption period. 

39-5-20. Repealed. 

39-5-21. Redemption of real property. gold on execution. 

39-5-22, Rights of purchaser upon redemption; growing 
crops; rents and profits; waste. 

39-5-23. Duty to record redemption. 


39-5-1.:[Time and notice of judicial-sales.] 


That no lands, tenements, goods or chattels shall be sold by virtue of any execution or other 
process, including chattel or real estate mortgages, unless such sale be at public vendue, between 
the hours of nine in the morning and the setting of the sun of the same day, nor unless the time 
and place of holding such sale and full description of property to be sold shall have previously been 
published for four weeks preceding said sale in English or Spanish, as the officer conducting said 
sale in his judgment may deem will give the most extensive notice in the county in which said 
property is situate, or, if there be no newspaper printed in said county, then.in.the newspaper cho- 
sen as the official paper for said county, and also by posting six such notices printed or written. or 
partly printed or written in six, of the most public places in said, county. 


iO} iJ shi fo 
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History: Laws 1895, ch. 37, § 1; C.L. 1897, § 3113; 


Code 1915, § 2195; C.S, 1929, § 46-106; 1941 Comp., ; 


§ 21-201; 1953 Comp., § 24-2-1. 

Cross references. — For commission and expenses 
due sheriff for judicial sale, see 4-41-17 NMSA 1978. 

For publication of legal notice, see 14-11-1 NMSA.1978 
et seq. 

For prohibition against selling’ real property under 
power of sale, see 48-7-7 NMSA 1978, 

For sale pursuant to "chattel mortgage," see 55-9-101 
NMSA 1978 et seq., relating to secured transactions. 

For foreclosure of mortgages on railroad property, see 
63-5-1 to 63-5-4 NMSA 1978. 


ANNOTATIONS 


Applicability of article. — While 39-5-1 to 39-5-3 and 
39-5-15 to 39-5-23 NMSA 1978 apply generally to foreclo- 
sures, 39-5-5 to 39-5-13 NMSA 1978 apply only to sales 
and levies under writs of execution. Armstrong v. Csurilla, 
1991-NMSC-081, 112 N.M. 579, 817 P.2d 1221. 

Notice in foreclosure sales. — With respect to 
the kind of notice to be employed in cases of sales un- 
der execution and foreclosure, this section, rather than 
Rule 1-005, governs. Prod. Credit Ass'n v. Williamson, 
1988-NMSC-041, 107 N.M. 212, 755 P.2d 56. 

Mortgagee first lienholder could not use the judicial 
system to enforce its rights in a foreclosure proceeding 
after deliberately failing to serve notice upon junior lien- 
holders of record of its intention to hold the foreclosure 
sale, even though the junior lienholders were parties to a 
lawsuit brought by the mortgagee and were entitled to ac- 
tual notice of the sale. W. Bank v. Fluid Assets Dev. Corp., 
1991-NMSC-020, 111 N.M. 458, 806 P.2d 1048. 

Publication of notice of foreclosure sale. — Where 
guarantors entered into a guaranty agreement for a small 
business administration loan; the debtor defaulted and 
the SBA filed suit against the guarantors; the district 
court granted summary judgment for the SBA; and the 
SBA published notice of the sale of,real property that se- 
cured the loan, but. did not directly notify the guarantors 
of the sale, the SBA complied with the provisions of New 
Mexico law with respect to foreclosure sales and the dis- 
trict court did not err in refusing to set aside the foreclo- 
sure sale. United States v. New Mexico Landscaping, Inc., 
785 F.2d 843 (10th Cir, 1986), 

Newspaper publication sufficient. — Where aaa 
of sale are published in a newspaper printed in the county 
where the property is situate, this section does not require 
the posting of notices. Pecos Valley Lumber Co. v. Freiden- 
bloom, 1917-NMSC-067, 23,N.M, 383, 168 P, 497. 

Sale priorities. — Encumbered property retained by 
a mortgagor should be liable to sale before looking to por- 
tion conveyed by mortgagor to another party. Seasons, Inc. 
v. Atwell, 1974-NMSC-080, 86 N.M. 751, 527 P.2d 792. 

Property in custodia legis. — Clerk of justice of the 
peace court (now replaced by magistrate courts), charged 
with forgery of signature on title certificate appertaining 
to automobile which had been levied upon.under a writ 
of execution issued out of that court, could not have come 
into legal possession through the execution, either in an 
individual capacity or as an employee, as the automobile 


SALES UNDER EXECUTION AND FORECLOSURE 


39-5-1.1 


was in custodia legis, State v. Weber, 1966-NMSC-164, 76 


N.M. 636, 417 P.2d 444, 


Owner's rights after levy. — Owner of an automobile 


levied upon under a writ of execution issued out of justice 


of the peace court (now replaced by magistrate courts), 
was not, by reason of the levy of the execution, divested of 
all legal rights and interests in the vehicle. State v, Weber, 
1966-NMSC-164, 76 N.M. 636, 417 P.2d 444. 

Effect of irregularity. — Foreclosure sales made oth- 
erwise than as herein provided are irregular and errone- 
ous, but not void. McCloskey v. Shortle, 1937-NMSC-005, 
41 N.M. 107, 64 P.2d 1294. 

Mortgagor waives irregularities by failure to 
object until after trial court has lost jurisdiction to 


set aside its confirmation of sale. McCloskey v. Shortle, 


1937-NMSC-005, 41 N.M. 107, 64 P.2d 1294. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 30 Am. 
Jur. 2d Executions § 456 et seq. 

Effect of omission of séal from order of sale, 30 A.L.R. 735. 

Recitals in sheriffs deed as prima facie evidence of giv- 
ing notice, 36 A.L.R. 998, 108 A.L.R. 667. 

Sunday or holiday: judicial, execution or tax sale.on 
election day, holiday, or Sunday, 58 A.L.R: 1273. 

Indefiniteness of notice as regards place of sale, 120 
A.L.R. 660, 

Right of purchaser in execution or judicial sale to value 
of use and occupation by judgment debtor or his successor 
in interest during period of redemption, 153 A.L.R. 739. 

Title of stranger to litigation who purchased at judicial 
sale before appeal or pending appeal without supersedeas 
as affected by reversal of decree directing sale, 155 A.L.R. 
1252. 

Liability for use and occupation, or rents and profits of 
purchaser at execution or judicial sale who is required to 
restore property because of reversal or vacation of judg- 


'<* ment or sale thereunder, 156 A.L.R. 905. 


Interest of spouse in estate by entireties as subject to 
satisfaction of his or her individual debt, 166 A.L.R. 969, 
75 A.L,R.2d 1172, 

Right of purchaser at judicial sale to question validity of 
purported lien, 171 A‘L.R. 302. 

Enforceability as between the parties of agreement to 
purchase property at judicial sale for their joint benefit, 
14 A.L.R.2d 1267. 

Duties, rights, and remedies between attorney and 
client where attorney purchases property of client at or 
through tax, execution, or judicial sale, 20 A.L.R.2d 1280. 

Rights of parties under an oral agreement to buy or bid 
in land for another, 27 A.L.R.2d 1285. 

Inadequacy of price.as basis for setting aside execution 
or sheriff's sale - modern cases, 5 A.L:R.4th 794. 

Right of purchaser at execution sale, upon failure of ti- 
tle, to reimbursement or restitution from judgment credi- 
tor, 33 A.L.R.4th 1206. 

Judgment lien: or: levy of execution.on one joint tenant's 
share or interest as severing joint tenancy, 51A.L.R.4th 906. 

Right of debtor.to 'de-acceleration" of residential mort- 
gage indebtedness under Chapter 13 of Bankruptcy Code 
of 1978 (11 USCS. § 1322(b)), 67 A.L.R. Fed. 217. 

33 C.J.S. Executions § 211; 50 C.J.S. Judicial Sales 
§§,10, 17. 


39-5-1.1. Judicial sales of perishable property; court order; 


petition; hearing. 


In all cases of the sale of perishable goods by virtue of any execution or other process pursuant 
to the provisions of Section 39-5-1 NMSA 1978 or by'virtue of the foreclosure ‘of a landlord's lien 
pursuant to the provisions of Section 48-3-14 NMSA 1978, when the property being sold is of'a per- 
ishable nature and liable to be lost or diminished in value before the time for the notice required 
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39-5-1.2 JUDGMENTS, COSTS, APPEALS ' 39-5-3 
for such sale has elapsed, the judgment creditor or the lienholder may petition the judge of the 
district court having jurisdiction, setting forth the kind, nature and condition of the property being 
sold, its approximate value and the possibility of damage to its value. If the judge finds the petition 
sufficient in form and conditions, he may hear testimony of witnesses as to the property and if he 
believes that the interests of both the owner of the goods and the lienholder or judgment creditor 
will be protected by the sale, he may order such sale to be made, may onder the posting of appropri- 
ate security and may direct the manner of such sale. 


History: Laws 1981, ch. 13, § 1. 


39-5-1.2. ["Real estate" and "real property" defined.] 
As used in Chapter 39, Article 5 NMSA 1978 "real estate" or "real property" includes leaseholds. 


As used in this section, "leasehold" means an estate in real estate or real property held under a lease. 


History: 1978 Comp., § 39-5-1.2, enacted by Laws 
1991, ch. 234, § 2. 

Validating clauses. — Laws 1991, ch. 234, § 4 de- 
fines "leasehold" to mean an estate in real estate or real 
property held under a lease and validates as correct and 
legally effective filings or recordings to give constructive 
notice any actions taken prior to April 4, 1991 to file or 
record leases, memoranda, assignments or amendments 
thereto, leasehold mortgages or other writings affecting 
leaseholds or any interests in leaseholds in accordance 
with legal requirements for the filing or recording of writ- 
ings affecting the title to real estate or real property. 


ANNOTATION 


Mechanic's liens. — The purpose of mechanic's lien 
statute is remedial in nature and is meant to protect those 
who, in good faith, have enhanced the value of another's 
property. Moreover, that statute is to be liberally construed. 
When these policy interests are viewed in light of the 1991 
amendments to Sections 39-5-1.2 and 47-1-1 NMSA 1978, 
specifically providing that leaseholds are real estate, and in 
light of recent case law, a mechanic's lien may attach to a 
leasehold interest in real, property. In re.Furr's Supermar- 
kets, Inc,, 815 B.R. 776 (Bankr. D.N.M. 2004), 


39-5-2. [Unlawful sales; liability of officer.] 


If any sheriff or other person shall sell any lands, tenements, goods or chattels by virtue of any 
process otherwise than in the manner aforesaid or without such previous notice, the sheriff or other 
person so offending shall for every offense, forfeit and pay the sum of fifty dollars [($50.00)] with costs 


of suit in any district court in this territory [state], to be recovered by the person whose lands are sold. 


History: Laws 1895, ch. 37, § 2; C.L. 1897, § 3114; 
Code 1915, § 2196; C.S. 1929, § 46-107; 1941 Comp., 
§ 21-202; 1953 Comp.,, § 24-2-2, 


ANNOTATIONS 


Effect of irregularities. — This section and 39-5-1 
NMSA 1978 are not limitations on power to sell unless 
they provide expressly or by necessary implication that 
sales made in violation thereof are void; irregularities may 
be waived by failure to object until after trial court has 
lost jurisdiction. McCloskey v. Shortle, 1937-NMSC- 005, 
41 N.M. 107, 64 P.2d 1294. 

Setting. aside prejudicial sale. — Albiouitt the 
grounds upon which an execution sale may be set aside 
are not specified by statute, nor is any reference made to 
court's right to set aside a sale, it is nevertheless recog- 
nized by all courts that in order to prevent abuses of their 
process they may set aside a sale for fraud, unfairness or 
irregularities of a prejudicial nature. Columbus Elec. Coop. 
v. Brown, 1966-NMSC-221, 77 N.M. 102, 419 P.2d 757. 


39-5-3. [Contents of sale notices.] 


Confirmation of conditional bid. — A district court 
had power to confirm a mortgage foreclosure sale by mas- 
ter, notwithstanding bid was conditional, since court could 
in its original decree provide for payment in the same way. 
McCloskey v. Shortle, 1937-NMSC-005, 41 N.M. 107, 64 
P.2d 1294, 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Viola- 
tion of direction of decree or order as regards sale of land 
in parcels or in gross as affecting validity of sale and title 
of purchaser, 84 A.L.R. 324, 

Liability of officer (or sureties on his bond) who con- 
ducted sale of property under execution, or other process, 
to creditors, other than one for whom sale was made, for - 
failure to comply with statutory requirements in making 
sale, 125 A.L.R. 1147. 

Duties, rights, and remedies between attorney and 
client where attorney purchases property of client at or — 
through tax, execution, or judicial sale, 20 A.L.R.2d 1280, 

80 C.J.S. Sheriffs and Constables § 87, 


All notices of sale by sheriffs under execution, order or decree of any district court in this state 
shall contain as briefly as possible the style or title of the cause in which said judgment, order or 
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decree was obtained, the nature of the action, the date of the rendition of said judgment, or the 
making of said order or decree, the amount thereof, with interest to date of sale, and the descrip- 
tion of the property to be sold, sufficient for the complete identification thereof, together with a 
statement of the date, hour and conditions of said sale. 


History: Laws 1887, ch. 36, § 4; C.L. 1897, § 3115; Dewitz v. Joyce-Pruitt Co., 1915-NMSC-064, 20 N.M. 572, 
Code 1915, § 2198; C.S, 1929, § 46-109; 1941 Comp., 151 P. 237. 


§ 21-208; 1953 Comp., § 24-2-3. Specific property. — This execution is not one for en- 
forcement of liens upon specific property, such as mort- 
ANN gages and the like. Crowell v. Kopp, 1919-NMSC-065, 26 
OF aRIGNE N.M. 146, 189 P. 652, 
Failure to state principal and interest. — Where Am. Jur. 2d, A.L.R. and C.J.S. references. — 30 Am. 
the amount is stated for which the property will be sold, Jur. 2d Executions § 465 et seq. 
but the statement is informal in not stating the amount of 33 C.J.S. Executions § 211; 50 C.J.S. Judicial Sales § 10. 


principal and interest, it is not'sufficient to avoid the sale. 


39-5-4, [Notice of sale for personal property not exceeding three 
hundred dollars. | 


That hereafter when personal property shall be sold under execution issued out of any justice 
court [magistrate court], or from the district court, when the property seized under execution does 
not exceed three hundred dollars, ($300.00), notice of such sale may be given by posting written or 
printed notices of such sale at least ten days prior to the date of sale in at least five public places 
in the county, one of which places shall be at the courthouse.in said county, and one at the place 
where said sale is to be held. 


History: Laws 1931, ch. 8, § 1; 1935, ch. 68, § 1;1941 ANNOTATIONS 
Comp., § 21-204; 1953 Comp., § 24-2-4. haa . 
Cross references. — For publication of "legal notice," Due process requirements. — Where. a party with 
see 14-11-1 NMSA 1978 et seq. a recorded interest in property has been properly served 
Bracketed material. — The bracketed reference to and has had actual notice of a complaint in foreclosure and 


"magistrate courts" was inserted by the compiler, as the participates in the proceedings to the extent of approving 
office of justice of the peace was abolished by 35-1-38 a judgment and decree of foreclosure directing sale of the 
NMSA 1978, which provides that reference in the laws foreclosed property, and thereafter is on constructive notice 
to justices of the peace shall be construed to refer to the of the time and place of sale, he has received all due process 
magistrate courts. The bracketed material was not en- to which he is entitled before being deprived of his inter- 
acted by the legislature and is not part of the law. est in the property. Production Credit Ass'n v. Williamson, 
Compiler's notes. — Laws 1935, ch. 68, § 1, identifies 1988-NMSC-041, 107 N.M. 212, 765 P.2d 56. , 
the section being amended as Laws 1931, ch. 8, § 1. Am. Jur. 2d, A.L.R. and C.J.S, references. — 30 Am. 
Jur. 2d Executions § 465 et seq. 
83 C.J.S, Executions § 211, 


39-5-5. [Limit on sale price of real estate.].. 


No real property shall be sold on any execution issued out of any court in any case at law for less 
than two-thirds of the appraised cash value thereof, exclusive of liens and encumbrances; 


History: Laws 1856-1857, p. 66; C.L. 1865, ch. 34, Sales price did not shock the conscience of the 
§ 21; Laws 1884, ch. 11, § 1; C.L. 1884, § 2171;-C.L. court. —-,Where the appraised value of defendant's home 
1897, § 3119; Code 1915, § 2202; C.S, 1929, § 46-113; was $206,000 and the property sold for $100,000 or 48.7% 


1941 Comp., § 21-205; 1953 Comp., § 24-2-5. of appraised value at the foreclosure sale; defendant did not 
have any meritorious defenses to the foreclosure judgment; 

ANNOTATIONS although the special master did not publish and file notices 

Applicability of article. — While 39-5-1 to 39-5-3 and of postponements of the sale, the special master published 
39-5-15 to 39-5-23 NMSA 1978 apply generally to foreclo- the original date, time and place of the sale for four weeks 
sures, 39-5-5 to 39-5-13 NMSA 1978 apply only to sales in a newspaper, and each subsequent notice of postpone- 
and levies under writs of execution. Armstrong v. Csurilla,. , ment assured that the parties present at the postponed 
1991-NMSC-081, 112 N.M. 579, 817 P.2d 1221. sale would be notified and the new date and time would be 
This section does not apply to court-supervised foreclo- confirmed as acceptable to all parties present; and the sales 
sure sales. Armstrong v. Csurilla, 1991-NMSC-081, 112 price was greater than the amount defendant owed on the 
N.M. 579, 817 P.2d 1221. loan, including costs and fees and the sale did not result in 


a deficiency judgment against defendant, the circumstances 
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of the sale did not lead to an unfair result to defendant and 
the district court did not abuse its discretion in determin- 
ing that the sales price did not shock the conscience of the 
court. Charter Bank v. Francoeur, 2012-NMCA-078, 287 - ‘ 
P.3d 333, cert. granted, 2012-NMCERT-008. 

Am, Jur. 2d, A.L.R. and C.J.S. references, — 30 Am, 
Jur. 2d Exscationa § 521 et seq. 


39-5-6. [Sheriff to ascertain value.] 


JUDGMENTS, COSTS, APPEALS / 


39-5-9 


Right of officers conducting sale under execution to re- 
fuse to accept bid because inadequate, 110 A:L.R, 1077. 

“Inadequacy of price as basis for setting aside execution 
or sheriff's sale - modern cases, 5.A.L.R.4th 794. 

Propriety of setting minimum or "upset price" for sale of 
property at judicial foreclosure, 4 A.L.R.5th 693. 

33 C.J.S. Executions § 233. 


The sheriff, between the days of levying the execution and the sale of the property, shall ee 
to ascertain the cash value of such property as follows: 


History: Laws 1856-1857, p. 66; C.L. 1865, ch. 34, 
§ 22; C.L. 1884, § 2172; C.L. 1897, § 3120; Code 1915, 
§ 2203; C.S. 1929, § 46-114; 1941 Comp., § 21-206; 1953 
Comp., § 24-2-6. 


ANNOTATIONS 


Am, Jur. 2d, A.L.R. and C.J.S. references. — In- 
adequacy of price as basis for setting aside execution or 
sheriff's — modern:cases, 5 A.L.R.4th 794, 


39-5-7.. [Selection of appraisers; sbpraiatlt . ie | i 


For that purpose two disinterested householders of the neighborhood where the levy is made 
shall be selected as appraisers, one of whom shall be selected by each of the parties or their agents, 
or in the absence of either party or his agent, or upon the refusal of either party, after three days’ 
notice by the sheriff to make the selection, the sheriff shall proceed to select the appraisers, who 
shall proceed to appraise the property according to its cash value at the time, deducting liens and 
encumbrances; and in case of their disagreement as to the value thereof, they shall select a like 
disinterested appraiser, and with his assistance shall complete the valuation, and the abpraiser 
ment of any two of them shall be deemed the cash value. 


History: Tice 1856-1857, p. 66; C.L. 1865,..ch. 34, 
§ 23; C.L. 1884, § 2173; C.L. 1897, § 3121; Code 1915, 
§ 2204; C.S, 1929, § 46-115; 1941 Comp.,.§ 21-207; 1953 


to await the judgment debtor's return before making an 
appraisement, Inman v. Brown, 1955-NMSC-018, 59 N.M. 
196, 281 P.2d 474. 


Comp., § 24-2-7, Waiver. — Failure to object to the appraisement be- 
fore sale waives the right to select an appraiser. Inman v. 
Brown, 1955-NMSC-018, 59 N.M. 196, 281 P.2d 474. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 30 Am. 
Jur. 2d Executions § 291 et seq. 


50 C.J.S. Judicial Sales § 9, 


NNO eaRROA 


Section not mandatory. — While this section pro- 
vides that the judgment debtor shall have three days' no- 
tice to select an appraiser, it is not mandatory; there is no 
duty upon the officer to hunt up the judgment debtor or 


39-5-8. [Appraiser failing to act.] © O 


In case’ any appraiser shall fail to actor to’: complete such valuation, another shall be ee in 
his stead as above provided. 


History: Laws 1856-1857; p.'66; C.L.21865, ch: 34, 


§ 2205; C.S. 1929, § 46-116; 1941 Comp., § 21-208; 1958 
$24; C.L, 1884, § 2174; C.b. 1897, § 3122; Code 1915, 


Comp. 8 24-2-8. 


39-5-9. [Schedule of property] 


The sheriff shall furnish the appraisers with a schedule of the property levied.on with the en- 
cumbrances made known to‘him, and they shall proceed to fix, and set down opposite to each tract, 
lot or parcel of real estate, the cash value, deducting liens and encumbrances, which schedule shall 
be returned to the sheriff. 


History: Laws 1856-1857, p. 68; C.L. 1865, ch. 34, 
§ 26; C.L. 1884, § 2175; C.L. 1897, § 3123; Code 1915, 
§ 2206; C.S. 1929, § 46-117; 1941 Comp., § 21-209; 1953 
Comp, § 24.2-9, 


ANNOTATIONS 


Duty of appraisers. — Although neither the sheriff nor 
the appraisers were required to ascertain the amount of 
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prior liens or encumbrances in arriving at the cash value of a failure to comply with statutory provisions may well 

the land, the appraisers were charged with the duty of de- require disapproval of a sale in the interest of justice. Co- 

ducting all known liens and encumbrances in determining lumbus Elec. Coop. v. Brown, 1966-NMSC-221, 77 N,M. 102, 

the cash value of the land. Columbus Elec. Coop. v. Brown, 419 P.2d 757 (holding that vacating of sale by district court 

1966-NMSC-221, 77 N.M. 102, 419 P.2d 757. where appraisers failed to deduct liens and encumbrances 
Effect of noncompliance. — The appraisal is an es- of which they know was not an abuse of discretion). 


sential step in the statutory judicial sale procedure, and 


39-5-10. [No duty to ascertain amount of liens.] 


It shall not be the duty of the sheriff or appraisers to ascertain the amount of liens or encum- 
brances, but either party may furnish ee sheriff with a list thereof, with the amount and nature 
of each. 


History: Laws 1856-1857, p. 66; C.L. 1865, ch. 34, prior liens or encumbrances in arriving at the cash value 
§ 25; C.L. 1884, § 2176; C.L. 1897, § 3124; Code 1915, of the land, the appraisers were charged with the duty of 
§ 2207; C.S. 1929, § 46-118; 1941 Comp., § 21-210; 19538 deducting all known liens and encumbrances in determin- 
Comp., § 24-2-10. ing the cash value of the land. Columbus Elec. Coop. v. 


ANNOTATIONS Brown, 1966-NMSC-221, 77 N,M. 102, 419 P.2d 757, 


Appraiser's duty. — Although neither the sheriff nor 
the appraisers were required to ascertain the amount of 


39-5-11. [Oath of appraisers. ] 


The appraisers shall take and subscribe an oath annexed to such appraisements, to the effect 
that the property mentioned in the schedule is, to the best of their judgment, worth the sums 
specified therein, that the same is the fair cash value thereof at the time, exclusive of liens, and 
encumbrances; which oath the sheriff is authorized to administer and attest when taken and sub- 
scribed by the appraisers. 


History: Laws 1856-1857, p. 68; C.L. 1865, ch. 34, § 2208; C.S) 1929, § 46-119; 1941 Comp., §.21-211; 1953 
§ 27; C.L. 1884, § 2177; C.L. 1897, § 8125; Code 1915, | Comp,, § 24-2-11, 


39-5-12. [Unsold property; return. | 


When any property levied on remains unsold, it shall be the duty of the sheriff, when he returns 
the execution, to return the appraisement therewith, stating in his return the failure ‘to sell, and 
the cause of the failure. 


History: Laws 1856-1857, p. 68; C.L. 1865, ch. 34, § 2210; C.S. 1929, § 46-121; 1941 ‘Comp., § 21-212; 1953 
§ 29; C.L. 1884, § 2179; C.L. 1897, § 3127; Code 1915, Comp., § 24-2-12. 


39-5-13. [Lien continues; alias writ. |] 


The lien of the levy upon the property shall continue until the debt is paid, and the clerk, unless 
otherwise directed by the plaintiff, shall forthwith issue another execution, reciting the return of 
the former execution, the levy and failure to sell, and directing the sheriff to satisfy the judgment’ 
out of the property unsold, if the same is sufficient, if not, then out of any other property of the 
debtor, subject to execution. 


History: Laws 1856-1857, p. 68; C.L. 1865, ch. 34, as the result of a levy under a writ of execution’ Von 
§ 30; C.L. 1884, § 2180; C.L. 1897, § 3128; Code 1915, Segerlund v. Dysart, 1387 F.2d 755 (9th Cir. 1943). 

§ 2211; C.S, 1929, § 46-122; 1941 Comp., § 21-213; 1953 New lien with each levy. — Examination of the en- 

Comp.,, §.24-2-13. tire chapter in which this section appears makes it clear 

that the "property" referred to means personalty as well 

ANNOTATIONS as realty, and that each levy creates a new lien upon the 


property affected by it. Von Segerlund v. Dysart, 137 F.2d 


i (acme M i 
Lien on personalty created by levy. — New Mexico 756 (9th Cir. 1943). 


follows the general law that a lien on personalty is created 
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Bankruptcy. — Lien on real estate having been ob- therein being "an act of bankruptcy" authorizing an in- 
tained more than four months. preceding filing of invol- voluntary adjudication. Von Segerlund v. Dysart, 1387,F.2d 
untary petition in bankruptcy against alleged insolvent 755 (9th Cir, 1943), 
debtor, an alias levy on debtor's personalty within the four - Law reviews, — For article, “Aitachinentsi in New Mex- 


months' period created a lien, the debtor's acquiescence © ico - Part II," see,2 Nat. Resources J.75 (1962). 


39-5-14. [Reoffer of unsold property; costs; revaluation.] 


Whenever any property levied upon remains unsold for want of buyers, the plaintiff may’cause the 
same to be reoffered at any time before the return day of the execution, at his cost, as often as he may 
direct, but.in case of the sale of the property, the costs of such offer and sale shall be taxed against the 
defendant; each party may have one revaluation of the property, at his costs, after the first offer to sell. 


History: Laws 1856-1857, p. 68; C.L. 1865, ch. 34, Am. Jur. 2d, A.L.R. and C.J.S. references. — Steps 
§ $1; C.L. 1884, § 2181; C.L. 1897, § 3129; Code 1915, to be taken, by officer before resale upon default of pur- 
§ 2912; C.S, 1929, § 46-123; 1941 Comp. » § 21-214; 1953 chaser at judicial or execution sale, 24 A.L.R, 1330... 
Comp., § 24-2-14, 7 


ANNOTATIONS 


Law reviews. — For article, "Judicial Adoption of 
Comparative Fault in New Mexico: The Time Is at Hand," 
see 10 N.M.L. Rev. 3 (1979-80). 


39-5-15. [Foreclosure; lien claimed by deceased; making unknown heirs 
and devisees parties defendant. | 


In all actions brought for the foreclosure of any real estate mortgage or deed of trust where the 
plaintiff alleges in his complaint that any person who is now deceased; during his lifetime, claimed 
a lien upon the real estate described in said mortgage or trust deed and further‘alleges either that 
there has been no administration of such decedent's estate, or that the plaintiff is unable to as- 
certain the names, residences and whereabouts of the heirs, devisees or legatees of such deceased 
person he may make'such unknown heirs, legatees and devisees of any such deceased person par- 
ties defendant to said cause under the name, style and designation of ' ‘unknown heirs, devisees, or 
legatees, of (here insert name of deceased person), deceased"; and service of process on and notice 
of said suit against such defendants shall be made as provided by law and the'rules of court. ~ 


History: Laws 1937, ch. 134, § 1; 1941 Comp., § 21- foreclosures, 39-5-5 to 39-5-13 NMSA 1978 apply only to 
216; 1953. Comp.,, § 24-2-16. . sales and levies under writs of execution..Armstrong 0: 
Cross references. — For rule of procedure relating to Csurilla, 1991-NMSC-081, 112 N.M. 579, 817 P.2d 1221. 
service of process, see Rule 1-004 NMRA. Am. Jur. 2d, A.L.R. and C.J.S. references. — Mort- 

ANNOT ATI ONS fore hae ay forbearance statutes - podern status, 83 
Applicability of article. — While 39-5-1 to. 39-5-3 59 C.J.S. Mortgages § 630, : : 


and 39-5-15 to 39-5-23 NMSA 1978 apply generally to 


39-5-16. Foreclosure after March 15; growing crops. 


In cases of mortgage foreclosures of property on n which there is:a growing crop and ries the. pro- 
ceeding has been commenced after March 15 of any year, the mortgagor shall not be dispossessed 
by any means whatsoever until the crop has been fully harvested, and the mortgagor shall be en- 
titled to retain the crops; provided, however, that the mortgage instrument may provide otherwise. 


History: Laws 1934 (S.S.), ch. 26, § 1; 1941 Comp., ANNOTATIONS 
§ 21-217; 1953 Comp., § 24-2-17; 1991, ch. 229, § 1. 
Cross references. — For right of purchaser, upon re- Am, Jur. 2d, A.L.R. and C.J.8. references. — 4 
demption to growing crops, see 39-5-22 NMSA 1978. cial or execution sale of realty as affecting debtor's share 
The 1991 amendment, effective June.14, 1991, added in crops grown by tenant or cropper, 13 A.L.R. 1425, 113 
the catchline; substituted "mortgagor" for "mortgagee"; A.L.R, 1855. 
inserted "the mortgagor"; and made stylistic changes Mortgage foreclosure forbearance statutes - modern 
throughout the section. status, 83 A.L.R.4th 243. ; 


59 C.J.S. Mortgages § 313. 


820: 
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39-5-17. Time for sale under judgment or decree of foreclosure; 
: avoidance of sale. 


No real property shall be sold under any judgment or decree of court foreclosing any mechanic's 
or materialman's lien, mortgage, mortgage deed, trust deed or any other written instrument which 
may operate as a mortgage, until:thirty days after the date of entry thereof, within which time the 
then owner of the real estate, his heirs, personal representatives, assigns or any junior lienholder 
may pay off the judgment or decree and avoid the sale by depositing in the office of the clerk of the 
district court in which the judgment, decree or order was entered the amount necessary to make 


payment thereof, including accrued interest and costs of suit. 


History: Laws 1931, ch. 149, § 1; 1941 Comp., §.21- 
218; 1953 Comp., § 24-2-18; Laws 1971, ch. 88, § 1. 


Cross references. — For provision making redemp- — 


tion unavailable after foreclosure of lien on oil and gas 
wells or pipe-lines, see 70-4-8 NMSA 1978. 


ANNOTATIONS 


Redemption period. — Construing the provisions of 
this section and 39-5-18 NMSA 1978 together, it is apparent 
that a person entitled to redeem is given at least 11 months 
(now 10 months) from the date of the foreclosure judgment 
within which to redeem. Springer Corp, v. Kirkeby-Natus, 
1969-NMSC-045, 80 N.M. 206, 453 P.2d 376. 

Time of advertising. — Section 3938, 1897 C.L., 
which prohibited the sale of real property under or by any 


its date, within which time the mortgagor or any one for 
him might pay off the decree and avoid the sale, nowhere 
provided that the advertisement of such sale should not 
begin until after expiration of the 90 days, and in case of 
foreclosed property, which was properly advertised and 
not sold until after expiration of 90 days' stay allowed by 
law, such sale was legal and valid, but expenses of adver- 
tising notices were unnecessary and could not be allowed 
where sale was avoided by payment of such decree. Neher 
v. Crawford, 1901-NMSC-007, 10 N.M. 725, 65 P. 156. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 30 Am. 
Jur. 2d Executions § 473 et seq. 

Mortgage foreclosiire forbearance statutes - modern 
status, 83 A.L.R.4th 248. 

56 C.J.S. Mechanic's Liens § 421; 59 C.J:S. Mortgages 


order, judgment or decree of any court until 90 days after § 726. 


39- 5- 18. Redemption of real property sold under judgment or decree 
of foreclosure; notice and hearing; redemption amount; 
priority of redemption rights. 


A. After sale of real estate pursuant to the order, judgment or decree of foreclosure in the dis- 
trict court, the real estate may be redeemed by the. former defendant owner of the real estate or 
by any junior mortgagee or other junior lienholder whose rights were judicially determined in the 
foreclosure proceeding: 

_. (1) . by paying to the purchaser, at any time within nine months from the date of sale, the 
amount paid. at the sale, with interest from the date of sale at the rate of ten percent a year, to- 
gether with all taxes, interest and penalties thereon, and all payments made to satisfy in whole or 
in part any prior lien or mortgage not foreclosed, paid by the purchaser after the date of sale, with 
interest on the taxes, interest, penalties and payments made on liens or mortgages at the rate of 
ten percent a year from the date of payment; or 

(2) by filing a petition for redemption in the pending foreclosure case in the district court 
in which the order, judgment or decree of foreclosure was entered and by making a deposit of the 
amount set forth in Paragraph (1) of this subsection in cash in the office of the clerk of that district 
court, at any time within nine months from the date of sale. Copies of the petition for redemption 
shall be served upon the purchaser of the real estate at the judicial foreclosure sale and upon all 
parties who appeared in the judicial foreclosure case; and 

(3) the former defendant owner shall have the first priority to redeem the real estate. If 
the former defendant owner does not redeem the real estate as provided in this subsection, each 
junior mortgagee or junior lienholder shall have a right to redeem the real estate. The order of 
priority of such redemption rights shall be the same priority as the underlying mortgages or liens, 
as set forth in the court order, judgment or decree of foreclosure or as otherwise determined by the 
court. All redemptions must be made within the time periods set forth in Paragraphs eH and (2) of 
this subsection. 

B. The purchaser of real estate at a foreclosure sale, upon ais served with the Abation for re- 
demption of the property, shall answer the petition within thirty days after/service of the petition. 
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C. The hearing: shall be governed by the rules of civil procedure and shall be set upon the 
earlier of the filing of a redemption by the former defendant owner or the expiration of the period 
for filing a redemption. At the hearing, the judge shall determine the amount of money necessary 
for the redemption, which shall include the money paid at the sale and all taxes, interest, penal- 
ties and payments made in satisfaction of liens, mortgages and encumbrances. If more than one 
redemption is filed, the court shall also determine which redemption has priority pursuant’ to 
Subsection A of this section'and which party is therefore entitled to redeem the property. At the 
conclusion of the hearing, the district court may order the clerk of the court to issue the certificate 
of redemption upon such terms and conditions as it deems just. af My Gs 

D. As used in this section, the terms "owner", "junior mortgagee", "junior lienholder" and "pur- 
chaser" include their respective personal representatives, heirs, successors and assigns. 

E. For the purpose of this section, "date of sale"-means the date the district court order con- 
firming the special master's report is filed in the office of the clerk of the court. 

F, The nine-month redemption period provided in this section is subject to modification pursu- 
ant to the provisions of Section 39-5-19 NMSA 1978. 

G. .A trustee's sale pursuant to a power of sale in a deed of trust as provided in the Deed of 
Trust Act is not a sale of real estate pursuant to a judgment or decree of a court. f redemption 
after a trustee's sale is governed by the Deed of Trust Act. 


History: Laws 1931, ch. 149, § 2; 1941 Comp., § 21- part of the person against whom relief is sought. Chapel v. 


219; 1953 Comp., § 24-2-19; Laws 1957, ch. 109, § 1; Nevitt, 2009-NMCA-017, 145 N.M. 674, 203.P.3d 889. 
1977, ch. 85, § 1; 1987, ch. 61, § 24; 2007, ch. 156, § 1. Redemption does not ensure clear title. — The re- 
Cross references. — As to redemption of real property demption statute does not guarantee that there will be 
sold on execution, see 89-5-21 NMSA 1978. clear title to the property after redemption or require the 
For service of notice on parties, see Rule 1-005 NMRA. court to determine the extent of all judgments and liens 
The 2007 amendment, effective April 2, 2007, amends against a debtor. Chapel v. Nevitt, 2009-NMCA-017, 145 
and redesignates former subsection B as Paragraph (3) of N.M. 674, 203 P.3d 889. 
Subsection A to provide for service on all parties who ap- Conditional redemption is ineffective. — To effec- 
peared at the judicial foreclosure case; redesignates for- tively redeem property, a debtor cannot impose any condi- 
mer Subsection C as Subsection B; redesignates former tions upon the debtor's tender of money pursuant to the 
Subsection D as Subsection C and provides for the setting redemption statute. Chapel v. Nevitt, 2009-NMCA-017, 
of hearings; adds new Subsections D and E to provide new 145 N.M. 674, 203 P.3d 889. 
definitions; deletes most of former Subsection E and re- Amount. to redeem. — To redeem property, the re- 
designates the Subsection as Subsection G. demption statute requires a debtor to pay only, the amount 
Applicability. — Laws 2007, ch. 156, §7 provided that paid at the foreclosure sale, with interest from the date of 
Laws 2006, ch. 32, which is codified as Sections 48-10-3, purchase at the rate of ten percent a year; all taxes, inter- 
48-10-7, 48-10-10, 48-10-11, 48-10-13, 48-10-16, and 48- est and penalties that were paid by the purchaser; and all 
10-17 NMSA 1978, applies to deeds of trust on or after payments made by the purchaser to satisfy in whole or in 
May 17, 2006 and that the provisions of Laws 2007, ch. part any prior lien or mortgage not foreclosed. The debtor 
156 apply to deeds of trust executed on or after the effec- is not required to pay any other sums owed by the debtor 
tive date of Laws 2007, ch. 156, which is April 2, 2008. to the purchaser, including any deficiency judgment 
against the debtor, to redeem property. Chapel v. Nevitt, 
ANNOTATION 2009-NMCA-017, 145 N.M. 674, 203 P.3d 889. 
Redemption by cotenant. — A foreclosure sale does A junior mortgagee who forecloses its mortgage, 
not extinguish a cotenancy until the time for redemption along with foreclosure of the senior mortgage, and obtains 
has passed and one cotenant's redemption-inures to the - . 3 deficiency judgment has a right to redeem. Mortgage 
benefit of the other cotenant, subject to the right of con- Elec. Registration Syss., Inc. v. Montoya, 2008-NMCA-081, 
tribution. Bankers Trust Co. v. Woodall, 2006-NMCA-129, | 144 N.M. 264, 186 P.3d 256. (decided under former law). 
140 N.M. 567, 144 P.3d 126. First person with right of redemption to file for re- 
Hearing on a certificate of redemption. — In the demption has priority over all others seeking to redeem the 
absence of.a debtor's compliance with the redemption property after a mortgage foreclosure. HSBC Bank USA v. 


statute, which requires the debtor to petition the district Fenton, 2005-NMCA-138, 188 N.M. 665, 125 P.3d 644. — 
court and to deposit the sum of money required by stat- Redemption is a statutory right. Brown.v. Trujillo; 


ute, the district court is not required to hold a hearin 2004-NMCA-040, 135 N.M. 365, 88 P.3d 881, cert. denied, 
and issue a certificate of redemption. Chapel v. Nevite 2004-NMCERT-004, 135 N.M. 562, 91 P.3d 603. 
2009-NMCA-017, 145 N.M. 674, 208 P.3d 889. Redemption statutes essentially protect debtors. 
Extension of the redemption period. — A debtor Brown v. Trujillo, 2004-NMCA-040, 1385 N.M. 365, 88 P.3d 
must comply with the redemption statute before equity 881, cert, denied, 2004-NMCERT- 004, 135 N.M, 562, 91 
may be invoked to extend the redemption period. Chapel ‘P3d 603, 
v. Nevitt, 2009-NMCA-017, 145 N.M. 674, 203 P.3d 889. Redemption statute describes what redeemer must 
A court may use its equitable’ power to grant an extension pay in order to redeem the property. Chase Manhattan Bank 
to the redemption period where the debtor fulfills all of the v. Candelaria, 2004-NMSC-017, 135 N.M.527, 90 P.3d 985, 
requirements of the redemption statute, but the redemption The costs that a redeemer must pay to redeem a prop- 
is not complete because of a clerical error or technical mix- erty are circumscribed by the redemption statute. Chase 
up or where there has been fraud, deceit or collusion on the Manhattan Bank v, Candelaria, 2004-NMSC-017, 135 


N.M.527, 90 P.3d 985, 
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Only funds that purchaser'may recover under the 
redemption statute are those funds that the purchaser 
paid to acquire the property. Chase Manhattan Bank v. 
Candelaria, 2004-NMSC-017, 185 N.M.527, 90 P.3d 985. 

Debtor's placing redemption amount in escrow 
at title company was not the functional equivalent of 
paying purchaser. Brown v. Trujillo, 2004-NMCA-040, 135 
N.M, 365, 88 P.3d 881, cert. denied, 2004-NMCERT-004, 
135 N.M. 562, 91 P.3d 603. 

By conditionally tendering money to purchaser 
and then filing petition without cash deposit with 
the trial court, debtor did not substantially comply with 
either procedure the legislature has created. Brown v. 
Trujillo, 2004-NMCA-040, 185.N.M. 365, 88 P.3d 881, 
cert. denied, 2004-NMCERT-004, 135 N.M. 562, 91 P.3d 
603. 

This section and 42-4-17 NMSA 1978 can be con- 
strued together. Chase Manhattan Bank v. Candelaria, 
2004-NMCA-112, 136 N.M. 332, 98 P.3d 722, rev'd on other 
grounds, 2004-NMSC-017, 135 N.M. 527, 90 P.3d 986. 

Redemption in entirety. — It is a general rule that 
a mortgage is an entire thing, and must be redeemed in 
its entirety, and that a mortgagee cannot be required to 
divide either his debt or his security. Seasons, Inc. v, At- 
well, 86 N.M. 751, 527 P.2d 792:(1974); Springer Corp. v. 
Kirkeby-Natus, 80 N.M. 206, 453 P.2d 376 (1969), 

Owners of subdivision lots included in foreclosure of the 
subdivision would not be allowed to redeem their lots by 
paying only a pro rata portion of the sale price: Seasons, 
Inc. v. Atwell, 86 N.M. 751, 527 P.2d 792 (1974). 

Court need not grant reimbursement if doing so 
would, under equitable principles, fail to carry out the 
purposes of the redemption statutes. Chase Manhattan 
Bank v. Candelaria, 2004-NMCA-112, 136 N:M. 332, 98 
P.3d 722, rev'd on other grounds, 2004-NMSC-017, 135 
N.M. 527, 90 P.3d 985. 

Improvements. — The redemption statute does not 
allow the purchaser to recover for any funds paid for 
improvements. Chase Manhattan Bank v. Candelaria, 
2004-NMSC-017, 185 N.M.527, 90 P.3d:985. 

Requiring the redeemer to pay for improvements 
would contravene the public policy embodied in the re- 
demption statute. Chase Manhattan Bank v..Candelaria, 
2004-NMSC-017, 135 N.M.527, 90 P.3d 985. 

Reimbursement for improvements. — This sec- 
tion, while providing the exclusive procedure and remedy 
for redemption, does not bar a court from ordering a re- 
deemer to reimburse a purchaser at foreclosure for im- 
provements made by that purchaser before a petition for 
a certificate of redemption is filed or served, and the court 
had the authority to order such reimbursement under 42- 
4-17, NMSA‘1978. Chase Manhattan Bank v. Candelaria, 
2004-NMCA-112, 136 N.M. 382, 98 P.3d 722, rev'd on other 
grounds, 2004-NMSC-017, 135 N.M. 527, 90 P.3d 985. 

Filing allowed in original foreclosure action. — A 
petition for redemption under this section may be filed in 
the original foreclosure action. Crown Life Ins. Co. v. Can- 
dlewood, Ltd., 112 N.M. 633, 818 P.2d 411 (1991). 

Recordation of redemption. — The requirement of 
39-5-23 NMSA 1978 for recordation of redemption applies 
to extra-judicial redemption procedure authorized under 
Paragraph ‘A(1). W. Bank v. Malooly, 119 N.M. 7438, 895 
P.2d 265 (Ct. App. 1995). 

Redemption period. — Construing 39-5-17 NMSA 
1978 and this section together, it is apparent that a per- 
son entitled to redeem is thus given at least 11 (now 10) 
months from the date of the foreclosure judgment within 
which to redeem. Springer Corp. v. Kirkeby-Natus, 80 N.M. 
206, 453 P.2d 376 (1969). 

Time allowed for redemption cannot be extended, 
nor can any condition attached by statute be waived by 
judicial interpretation. Union Esperanza Mining Co. v. 
Shandon Mining Co., 18 N.M. 153, 135 P. 78 (1913). 
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The 30-day time limit set by 39-1-1 NMSA 1978 for 
the court's ruling on a motion does not apply to a peti- 
tion for a certificate of redemption. Crown Life Ins. Co. v. 
Candlewood, Ltd., 112 N.M. 633, 818 P.2d 411 (1991). 

Showing required for equitable jurisdiction. — 
Because of the strictness of the redemption statute’ and 
the» beneficial purposes thereof, absent gross disparity 
between the property's value and the sale price, debtor 
must make a threshold showing of some causal connection 
between purchaser's alleged misconduct and debtor's in- 
ability to comply with the statute in order to invoke a trial 
court's exercise of discretion in equity. Brown v. Trujillo, 
2004-NMCA-040, 135 N.M. 365, 88 P.3d 881, cert. denied, 
2004-NMCERT-004, 135 N.M. 562, 91 P.3d 603. 

Equitable extension of time for redemption. — The 
district court had discretion in equity to extend the mort- 
gagor's time in which to redeem the property where the 
bank's actions in obtaining a release of its mortgage from 
the Small Business Administration increased the amount 
of redemption. just days before the redemption period 
would expire. Plaza Nat'l Bank v, Valdez, 106 N.M. 464, 745 
P,2d 372 (1987). 

Reduction of redemption period. — Although the 
legislature initially granted a nine-month period of re- 
demption for junior lienholders, the legislature also in- 
tended to give the parties to the instrument being fore- 
closed the power to reduce the statutory period to not less 
than one month by entering into a written agreement con- 
tained in the instrument being foreclosed. Sun Country 
Sav. Bank v. McDowell, 108 N.M. 528,775 P.2d 730 (1989). 

Motion for‘extension of redemption period must 
be filed before judgment or decree of foreclosure 
is entered. — In a foreclosure action, where appellant 
moved for a thirty-day extension of the one month redemp- 
tion period so that he could assign his right to redeem the 
foreclosed property, the district court did not err in deny- 
ing appellant's motion to extend on the grounds that the 
motion was not filed before the foreclosure judgment was 
entered, because the deadline set forth in 39-5-19 NMSA 
1978. does not render the opportunity to redeem, or at 
least’ to request an extension of the redemption period, 
unreasonable, and appellant, having been aware of the 
complaint for foreclosure for six months before the default 
judgment was entered, was not deprived of a reasonable 
opportunity to request an extension of the redemption pe- 
riod. Wells Fargo Bank v, Pyle; 2016-NMCA-046. 

Redemption price calculated. — Facts required ju- 
dicial calculation of redemption price and interest where 
first sale invalidated by court. See Morgan v. Texas Am. 
Bank/ Levelland, 110 N.M. 184, 793 P.2d 1337 (1990). 

Redemption amount. — In addition to taxes, interest 
and penalties as authorized by statute, a purchaser was 
entitled to additional interest from the date of the pur- 
chase to the date of a court ruling on redemption rights, 
taxes and irrigation assessments, rental proceeds, and in- 
surance premiums. W. Bank v. Malooly, 119 N.M. 743, 895 
P.2d 265 (Ct. App. 1995). 

The trial court erred by not holding a hearing to deter- 
mine "the amount of money necessary for the redemption" 
in violation of the mandatory langauge contained in Sub- 
section D. W. Bank v. Malooly, 119 N.M. 743, 895 P.2d 265 
(Ct. App. 1995). 

Right not retroactive. — Right of redemption could 
not be applied to'a foreclosed deed of trust, which was 
executed before statute was enacted. Bremen Mining & 
Milling Co. v. Bremen, 13 N.M. 111, 79 P: 806 (1905). 

Payment to purchaser. — The redemptioner may re- 
deem by paying the redemption money to the purchaser at 
the foreclosure sale, as shown by the court record, so long 
as he is not divested of the legal title. First State Bank v. 
Wheatcroft, 36 N.M. 88, 8 P.2d 1061 (1931) (decided under 
former law), 
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Under former law redemption from foreclosure could be 
effected only by payment to the purchaser or his assign, 
and not to the clerk of the court. Richardson v:-Pacheco, 35 
N.M. 248, 294 P. 828 (19380); Moise v. Timm, 33 N.M. 166, 
262 P, 535 (1927), superseded by statute, Brown v. Trujillo, 
2004-NMCA-040, 1385 N.M. 365, 88 P.3d 881. 

Tender invalidated by imposition of conditions. 
— Asa general proposition, applicable at least where it 
appears that a larger sum than that tendered: is in good 
faith claimed to be due, the tender is not effectualas such 
if coupled with conditions such that an acceptance of it, as 
tendered, will involve an admission by the party accepting 
it that no more is due; thus, where a release in full was de- 
manded as a condition ofthe alleged tender, this attempt 
to enlarge the statutory right of redemption invalidated 
the tender. Union: Esperanza Mining Co. v. Shandon Min- 
ing Co., 18 N.M. 158, 185 P. 78 (1913). 

Cash deposit required. — A mortgagor's tender 
of an unendorsed cashier's check did not comply with 
the requirement of this section that cash be deposited 
to effect a redemption. Dalton v, Franken Constr. Cos., 
1996-NMCA-041, 121 N.M. 539, 914 P.2d 1036. 

Rights of junior encumbrances. — The only abso- 
lute right of a junior mortgagee, as against a senior mort- 
gagee, is the right to redeem from the senior mortgagee 
and the rights of an omitted junior encumbrancer remain 
precisely as they were before the proceedings were insti- 
tuted to foreclose the first mortgage; they are neither en- 
larged nor, diminished by defective foreclosure. Springer 
Corp. v. Kirkeby-Natus, 80 N.M. 206, 453 P.2d 376 (1969). 

Accrual of second mortgagee's redemption rights. 
— Since second mortgagee's: rights, including its right 
of redemption, were not impaired or affected by original 
foreclosure to which it was not a party, its right of redemp- 
tion only accrued upon the entry of a judgment foreclosing 
its rights. Springer Corp. v. Kirkeby-Natus, 80 N.M. 206, 
453 P.2d 376 (1969). 

Accounting to junior mortgagee. — Where a junior 
mortgagee purchased at his own foreclosure sale subject 
to senior mortgages, and during the redemption period 
was compelled to protect his title by making payments:on 
the prior mortgages, such payments could not be included, 
under the usual statutory provisions, in the amount. re- 
quired to redeem the property; however, the junior mort- 
gagee was.entitled to an equitable lien for such payments, 
and the court had authority to grant mortgagee's motion 
for an accounting after redemption by the mortgagor. 
Leonard Farms'v, Carlsbad Riverside Terrace Apis., Inc., 
86 .N.M. 241, 522 P.2d 576 (1974). 

Purchase of property by junior lienholder. — Pur- 
chase of property at a mortgage foreclosure sale. by a ju- 
nior lienholder did not cut off the right of other persons to 
statutory redemption. W. ‘Bank v. Malooly, 119 N.M. 743, 
895 P.2d 265 (Ct. App. 1995). 

Assignee's redemption authority. — Holder-by- 
assignment of a junior lien is authorized to redeem from 
the judicial sale of foreclosed property: W. Bank v. Malooly, 
119 N.M. 748,895 P.2d 265 (Ct. App..1995), 

Appellant need not possess unified redemption 
interest to redeem. — In a case involving assignment of 
redemption rights to appellant by some, but not all, heirs 
of decedent following a foreclosure judgment and sale of 
decedent’s residence, where the district court granted 
appellee Santa Fe Community Housing Trust’s (Trust) 
petition for redemption and motion for summary judg- 
ment, based on a determination that,the statutory right 
of redemption requires a unified interest and possession 
of title to the property being assigned and redeemed, the 
effect of which was.to reject appellant’s assigned redemp- 
tion interest, the district court erredin concluding that 
appellant needed to obtain a unified interest to exercise 
his assigned rights of redemption and that decedent's 
heirs needed to first obtain title prior to the assignment 
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of their redemption rights, because the plain language of 
the statute does not require all heirs to act in unity to re- 
deem a former defendant owner’s property, and the plain 
language of the redemption statute does not require that 
heirs first have title to the entirety of the property to as- 
sign or exercise redemption rights. The statutory right 
to redeem treats certain categories of non-owners, such 
as’ assignees, “as well as heirs, as defendant owners, and 
it provides a right to regain actual physical possession 
of the property by the identified categories of defendant 
owner, and as such, the right to possess property is not 
destroyed by a foreclosure sale until the period of redemp- 
tion expires because a former defendant owner still has 
the right to possess the whole until then, and because the 
defendant owners hold the right to possess the property 
until the expiration of the redemption period, it would be 
impractical to require an assignee to obtain) title during 
such period. Kaushal v. Santa Fe Cmty. Housing Trust, 
2021-NMCA-010. 

Substantial compliance with statutory redemp- 
tion requirements. — In a case involving assignment 
of redemption rights, where appellee Santa Fe Commu- 
nity Housing Trust (Trust) filed a redemption petition 
with the district court, thus meeting the first requirement 
of the redemption statute, and attempted to tender a ca- 
shier’s check, a fully negotiable instrument, for the entire 
purchase price of the property, which was refused by the 
district court clerk absent a court. order, and where ap- 
pellee filed a redemption petition, deposited a fully ne- 
gotiable instrument for the fully required amount of the 
foreclosure sale within the redemption period, and served 
his petition on decedent’s heirs and the foreclosing bank, 
both parties substantially complied with the redemption 
statute requirements and both party’s redemption peti- 
tions were valid, even though appellant failed to deposit 
any sum of money in the district court registry and appel- 
lee failed to serve his petition on the Trust, both of which 
failures amounted to "technical deficiencies". Kaushal v. 
Santa Fe,Cmty. Housing Trust, 2021-NMCA-010, 

Assignee takes free of judgment liens. — Because 
judgment liens attach only to the property of the debtor, 
the mortgagor's assignee takes property redeemed after 
foreclosure free of all prior junior.judgment liens not his 
own. Turner v, Les File Drywall, Inc., 117 N.M. 7, 868 P.2d 
652 (1994). 

Redemption as estannel. — The redemption of real 
estate from an execution sale by a judgment debtor estops 
him from questioning the validity of such sale, Springer v. 
Wasson, 25 N.M. 379, 183 P. 398 (1919), 

/ Vendor's liens, — Code 1915, § 4775 had -no appli- 
cation in a -case-where an implied vendor's lien was es- 
tablished and foreclosed by decree of the court. Eckert v, 
Lewis,.34 N.M. 13, 275 P. 767 (1929). 

Where mortgagor's conveyance of the equity of redemp- 
tion contained covenant that grantees assumed payment 
of vendor's lien notes, but they defaulted, and property 
was sold to satisfy lien, and deficiency judgments were se- 
cured, the maker of the vendor's lien notes could redeem 
from foreclosure. Watson v. First Nat'l Bank, 23 N.M. 372, 
168 P. 488 (1917). 

Unenforceable judgment, — Where a nade em- 
braced both a recovery in personam and an order of fore- 
closure and sale, but postponed sale under mechanic's lien 
for 60 days, it is ambiguous and unenforceable. Mozley v. 
Potteiger, 37 N.M, 91,18 P.2d 1021 (1938). 

Trial court's discretion. — The trial court is iad 
with discretion as to the method in which it chooses to ap- 
ply insurance proceeds received by the purchaser. There 
is an abuse of discretion when the trial court's ruling is 
clearly. against logic and effect of the facts and circum- 
stances, Fed, Land Bank v. sedi ia 97 N.M.. 519, 641 P.2d 
1066 Se hpe 
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Failure to set aside sale held erroneous. — Trial 
court erred in refusing to set aside a foreclosure sale based 
on inadequacy of price and other equitable circumstances, 
where the court made no finding as to the value of the 
property or even as to the approximate range of its worth, 
although, even under the lowest estimate, the purchase 
price was less than 23 percent of value, and in all prob- 
ability represented only about 15 percent of the property's 
worth. Crown Life Ins. Co. v. Candlewood, Ltd., 112 N.M. 
633, 818 P.2d 411 (1991). 

Award of interest to date of sale not permitted. — 
The trial court cannot award interest from the date of the 
foreclosure judgment to the date of the foreclosure sale. 
Fed. Land Bank v. Burgett, 97 N.M. 519, 641 P.2d 1066 
(1982). 

Law reviews. — For note, "Real Estate Contracts - 
When Recording of a Lien Instrument Is Not Notice to the 
Whole World - Actual Notice Required to Protect Second 
Lien on a Real Estate Contract: Shindledecker v. Savage," 
see 13 N.M.L. Rev. 177 (1983). 

For annual survey of New Mexico Law of Property, see 
20 N.M.L. Rev. 373 (1990), 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 30 Am. 
Jur. 2d Executions § 434 et seq. 

Mortgagee's possession before foreclosure as barring 
right of redemption, 7 A.L.R.2d 11381. 
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Redemption rights of vendee defaulting under execu- 
tory land sale contract after foreclosure sale or foreclosure 
decree enforcing vendor's lien or rights, 51 A.L.R.2d 672. 

Redemption rights of mortgagor making timely tender 
but of inadequate amount because of officer's mistake, 52 
A.L.R.2d 1327. 

Judgment creditors, other than the one on whose execu- 
tion the sale was made, who may redeem from execution 
sale, 58 A.L.R.2d 467. 

Necessity and sufficiency of tender of payment by one 
seeking to redeem property from mortgage foreclosure, 80 
A,L.R.2d 1317. 

Right of junior mortgagee, whose mortgage covers only 
a part of land subject to first mortgage to redeem pro 
tanto, where he was not bound by foreclosure sale, 46 
A.L.R.3d 1362. 

Sufficiency of tender of payment to effect default- 
ing vendee's redemption of rights in land purchased, 37 
A.L.R.4th 286. 

Constitutionality, construction and application of 
statute as to effect of taking appeal, or staying execu- 
tion, on right to redeem for execution or judicial sale, 44 
A.L.R.4th 1229, 

Mortgages: effect on subordinate lien of redemp- 
tion by owner or assignee from sale under prior lien, 56 
A.L.R.4th 703. 

56 C.J.S. Mechanic's Liens § 430; 59 C.J.S. Mortgages 
8§ 813 to 850, 


39-5-19. Application; shorter redemption period. 


This section and Section 39-5-18 NMSA 1978 do not apply to any foreclosure sale made before 
the effective date of this section. The parties to any such instrument may, by its terms, shorten the 
redemption period to not less than one month, but the district court may in such cases, upon a suf- 
ficient showing before judgment that redemption will be effected, increase the period of redemp- 
tion to not to exceed nine months notwithstanding the terms of such instrument. | 


History: 1953 Comp., § 24-2-19.1, enacted by Laws 
1957, ch. 109, § 2; 1965, ch. 224, § 1. 


ANNOTATIONS 


Computation of redemption period. — A calendar 
month runs from the date of the court order triggering 
the right of redemption to the corresponding date of the 
subsequent month; this rule corresponds to the prefer- 
ence expressed in 12-2A-7C NMSA 1978 (enacted after 
this section), conforms with the requirements of Rule 
1-006A NMRA governing court orders, and is consistent 
with the common understanding of when a one-month pe- 
riod, beginning on a certain date, will expire. U.S. Bank 
Nat'l Ass'n v. Martinez, 2008-NMCA-151, 1384 N.M. 6665, 
81 P.3d 608, cert. denied, sub nom. Bustos v. Haldeman, 
2003-NMCERT-003, 135 N.M. 51, 84 P.3d-668. 

Extension of redemption period. — There are two 
situations in which a court will use its equitable powers 
to grant a debtor an extension of the redemption period. 
In the first type of situation, the debtor fulfills all of the 
requirements of the redemption statute, but redemp- 
tion is not complete because of a clerical error or techni- 
cal mix-up. In the second type of situation, courts look 


39-5-20. Repealed. 


Repeals. — Laws 1987, ch. 61, § 25 repeals 39-5-20 
NMSA 1978, as enacted by Laws 1931, ch. 149, § 3, re- 
lating to redemption of real property sold under power of 
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for evidence of fraud, deceit, or collusion to justify the 
grant of a redemption period extension. Brown v. Trujillo, 
2004-NMCA-040, 135 N.M: 365, 88 P.3d 881, cert. denied, 
2004-NMCERT-004, 135 N.M. 562, 91 P.3d 603. 

Reduction of redemption period. — Although the leg- 
islature initially granted a nine-month period of redemp- 
tion for junior lienholders, the legislature also intended 
to give the parties to the instrument being foreclosed the 
power to reduce the statutory period to not less than one 
month by entering into’a written agreement contained in 
the instrument being foreclosed. Sun Country Sav. Bank 
v. McDowell, 1989-NMSC-043, 108 N.M. 528, 775 P.2d 730. 

The 30-day time limit set by 39-1-1 NMSA 1978 for 
the court's ruling on a motion does not apply to a peti- 
tion for a certificate of redemption. Crown Life Ins. Co. v. 
Candlewood, Ltd., 1991-NMSC-090, 112 N.M. 633, 818 
P.2d 411. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 55 Am. 
dur. 2d Mortgages § 900. 

Constitutionality of statute extending period for re- 
demption from judicial or tax sale, or sale upon mortgage 
foreclosure, 1.A.L.R. 143, 38 A.L.R. 229, 89 A.L.R. 966. 

59 C.J.S. Mortgages § 845. 


sale in an instrument, effective June 19, 1987. For provi- 
sions of former section, see NMOneSource.com. For pres- 
ent comparable provisions, see 39-5-18 NMSA 1978. 
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39-5-21. [Redemption of real property sold onexecution.] 


When any real estate shall be sold under a writ of execution issued out of the district court upon 
any money judgment against a defendant or defendants, the defendants or any one defendant, 
where there shall be more than one defendant, the heirs, personal representatives or assigns of 
said defendant or defendants may redeem the property within nine months after the sale thereof, 
by paying to the purchaser, his personal representatives or assigns, the amount paid with interest 
thereoniat the rate of ten per centum per annum from the date of sale, together with any and all 
taxes, penalties and interest thereon paid by the purchaser, together with ten per centum interest 
per annum upon the amount so paid for taxes, interest and penalties from the date of payment, or 
by making deposit of like amount in cash in the office of the clerk of the district court out of which 


such writ of execution was issued, at any time within nine months from the date of sale. 


History: Laws 1981, ch. 149, § 4; 1941 Comp,, § 21- 
221; 1958 Comp., § 24-2-21. 


Cross references. — For redemption of real property 


sold under judgment or decree of foreclosure, see 39-5-18 
and 39-5-19 NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C..J.S. references. — 30 Ai 
Jur. 2d Recuioue § 434 et seq. 

"Owner," scope and import of term, in statutes Hbicia Pay 
who may redeem from sale under execution, 2 A.L.R: 794, 
95 A.L.R. 1085. 

Redemption by one having two or more liens on same 
property, 3 A.L.R. 163. 

Redemption from mortgage or judicial sale as affecting 
lien intervening that under which property was sold and 
that under which it was redeemed, 26 A.L.R. 435. 

Right of receiver to exercise or sell insolvent's right’ to 
redeem from judicial, execution, or tax sale, 35 A:L.R. 262. 

Right of stockholder to redeem corporate property from 
execution or mortgage sale, 39 A.L.R. 1056. 

Remedy for fraud preventing redemption from judicial 
sale, 44 A.L.R. 690. 

Right of mortgagor or owner of equity of. redemption to 
cut. timber, 57 A.L.R. 461. 

Effect of redemption by one who has assigned or parted 
with his interest in the property, 57 A.L.R, 1021. 


Unexpired right of redemption as affecting status of 
purchaser at judicial or execution sale as sole uncondi- 
tional owner within insurance policy, 91 A.L.R. 1439. 

Constitutionality, construction, and application of statute 
as to effect of taking appeal, or staying execution, on right 
to redeem from.execution or judicial sale, 107:A.L.R. 879. 

Creditor's right to redeem from own sale, 108. A.L.R. 993. 

Mechanic's: lienholder's right to redeem from own sale, 
108 A.L.R. 996. 

Redemption by creditor from execution or foreclosure 
sale of debtor's property worth more than the redemption 
cost as satisfaction in whole or part of debt to redeeming 
creditor, 1388 A.L.R. 949. 

Doctrine of equitable conversion as affecting right of re- 
demption from execution or judicial sale, 138 A.L:R. 1296. 

Right of purchaser at execution or judicial sale to value 
of personal useand occupation by judgment debtor or his 
successor in interest during period of redemption, 153 
A.L.R. 739, 

Judgment creditors, other than the one on whose execu- 
tion the sale was made, who roe! redeem from execution 


‘sale, 58 A.L.R.2d:467. 


Sufficiency of tender of payment to effect default- 
ing vendee's redemption of rights in land purchased, 37 
A.L.R.4th 286. 

Constitutionality, construction ‘and application of 
statute as to effect of taking appeal, or staying execu- 
tion, on right to redeem for execution or judicial sale, 44 
A.L.R.4th 1229. 

33 C.J. ie Sabarnatindte 8§ 253 to 265. 


39- 5-22. [Rights of ian aff cuba upon redemption; Bro ying crops; rents” 


and profits; waste.] 


Whenever any property shall be peaserne Rader the terms or provisions of any section of this 
act [39-5-17 to 39-5-23 NMSA 1978], the purchaser, his personal representatives or assigns shall 
have the growing crops upon such lands and: shall not be responsible for rents and profits, iat 


shall account only for, waste. 


‘History: Laws 1931, ch. 149, § 5; 1941 Comp. - 5 21- 
222; 1953 Comp., § 24- 2.29. 

Cross references, — For. retention of growing crops 
where foreclosure commences after March 15, see 39-5-16 
NMSA 1978. 


39- 5- 23. Duty to record redemption. 


ANNOTATIONS 


ren Jur. 2d, A.L.R. and C.J.S, references. — 80 Am. 
Jur. 2d Exotitions § 447 et seq. 

Crops: right in respect of crops grown during period of 
redemption after judicial or execution sale, 66 A.L.R. 1420, 


A. In all cases of redemption of lands’ from sale pursuant to the provisions of Sections 39. 5-17 


through 39-5-23 NMSA 1978: 
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(1) ifthe redemption is by payment to the purchaser, it is the duty of the purchaser within 
forty-five days of receiving payment to create an acknowledged instrument in writing evidencing 
the redemption; or 

(2) if the redemption is by making deposit in the office of the clerk of the district court 
upon approval of the redemption by the district judge, it is the duty of the’clerk of the court to cre- 
ate under the seal of the court an instrument evidencing the redemption. 

B. Itis the duty of the party redeeming to record the instrument evidencing the redemption in 
the office of the county clerk in the same manner as other instruments of writing affecting title to 
real estate. 


History: Laws 1931, ch. 149, § 6; 1941 Comp., § 21- 1978 upon this section's previous or contemporaneous 


223; 1953 Comp., § 24-2-23; 2013, ch, 214, § 12. satisfaction. Brown v. Trujillo, 2004-NMCA-040, 185 N.M. 
‘The 2013 amendment, effective June 14, 2013, pro- 865, 88 P.8d 881, cert. denied, 2004- NMCERT: 004, 135 
vided for the preparation and filing instruments of re- NM. 562, 91 P.3d 603. 
demption; added the title; in Subsection A,/in the intro-; By conditionally tendering money to purchaser 
ductory sentence, after "lands from sale", deleted "under and then filing petition without cash deposit with 
the terms and" and added "pursuant to", after "provisions the trial court, debtor did not substantially comply with © 
of" deleted "Section 39-5-17", and language that required either procedure the legislature has created: Brown uv. 
the preparation and filing of instruments of redemption Trujillo, 2004-NMCA-040, 135 N.M. 365, 88 P.3d 881, cert. 
and payment of a filing fee, and added "Sections 39-5-17 denied, 2004-NMCERT-004, 135 N.M. 562, 91 P.3d 603, 
through 39-5-23 NMSA 1978"; added Paragraphs (1) and Applicability, to. extrajudicial redemption proce- 
(2) of Subsection A; and added Subsection B. dure. — The requirement. of this section for recordation 
of redemption applies to extra-judicial redemption proce- 
ANNOTATIONS dure authorized under 39-5-18 NMSA 1978. W. Bank v. 
Payment cannot be conditioned. — This section does Malooly, 1995-NMCA-044, 119 N.M, 743,.895 P.2d 265, 
not indicate that a debtor or its financier can condition the Am. Jur, 2d, A.L.R, and C.J.S. references. — 59 


payment to the purchaser required by.39-5-18 A(1) NMSA C.J.S. Mortgages § 852. 
ARTICLE 6. 
Levy. and Sale of Livestock 


Sec, | pete 


39-6-1. Levy on range cattle: gathering; filing, nating, 4 in- _ 89- 6-3. Disposing of or killing livestock levied upon; lar- 
dexing, copy of writ. ~~ ceny; penalty. 
39-6-2. Effect of shits noting, ei ai copy of writ. 39-6-4. Sale of stock levied upon; recording satisfaction 


of writ. 


39-6-1. ee on ees SE ED weit filing, noting, indexing, copy 
of writ. | 


Whenever it shall’ be necessary to ‘levy any writ of attachment, replevin or execution under the 
laws of this state upon.any . livestock or herd of cattle that are ranging at large with other livestock or 
cattle over any range country, and when it would be impossible or impracticable to round up, gather 
or take possession of the same under such process without, at the same time, rounding up and cut- 
ting out the livestock belonging to, other owners, then and in such case, the sheriff or other officer 
holding such writ, shall only take possession of such stock as he may be able to get without interfer- 
ing with the livestock of other owners, and as to the balance, it shall be sufficient, in order to subject 
them to the lien of said writ, that the officer shall file with the county clerk of the county in which 
the brand of such livestock is recorded, a certified copy of said writ, and immediately upon the filing 
thereof the county clerk shall note the same in the reception book of his office, and shall also note the 
same in red ink on the margin of the page of the book where such brand is recorded, and shall prop- 
erly index the process in the general and other proper indices of his office: provided, that if said live- 
stock range is in more than one county, then the officer may file a like certified copy of the writ and 
brand in any such county, and the same shall have like binding effect as a lien upon such livestock. 


History: Laws 1889, ch. 54, § 1; C.L. 1897, § 3132; Cross references. — For provisions relating to execu- 
Code 1915, § 4533; C.S. 1929, § 106-104; 1941 Comp., tion, see 39-4-1 NMSA 1978 et seq. 
§ 21-401; 1953 Comp., § 24-4-1. 
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For provisions relating to replevin, see 42-8-1 NMSA v. Territory ex rel. Am, Valley Co., 1899-NMSC-004, 9 N.M. 

1978 et seq. 526, 56 P. 306, appeal dismissed, 20 S. Ct. 1029, 44 L. Ed. 
For attachments, see 42-9-1 NMSA 1978 et seq. 1222 (1900). 

ANNOTATIONS Law reviews. — For article, "Attachment in New Mex- 


ie ~ ico - Part II," see 2 Nat. Resources J. 75 (1962). 
Other cattle. — It is probable that, the legislature in- 


Am, Jur, 2d,:A.L.R. and C.J.S. references. — 6 Am. 
tended that it would be necessary to gather such number of Jur. 2d Attachment and Garnishment §§ 97, 296; 30 Am. 
stock belonging to other owners as would do them some sub- 


Jur, 2d Executions § 254. 
stantial injury or damage, before the prohibition under this 


7 C.J.S; Attachment §§ 180, 181; 33 C.J.S. Executions 
section against gathering other cattle would apply. Schofield § 97; 77 C.J.S, Replevin § 46 et seq. 


39-6-2. [Effect of filing, noting, indexing, copy of writ.] 


Such process, when so filed, noted and indexed, shall have all the binding force as a lien upon 
said livestock, as if the same had been levied against said livestock upon the range and the officer 
had taken possession of the same. Upon the next roundup after such levy, and at all times after 
- such levy until such writ is satisfied, all persons coming into possession of any such livestock shall 
treat said officer as the owner thereof. 


History: Laws 1889, ch. 54, § 2; C.L. 1897, § 3133; 
Code 1915, § 4534; C.S. 1929, § 106-105; 1941 Comp., 
§ 21-402; 1953 Comp. « § 24.4.2, 


39-6-3. [Disposing of or killing livestock levied upon; larceny; penalty. | 


After the filing, noting and indexing of such process in the office of the county clerk, as aforesaid, 
if any person or persons, including the defendant, or defendants in such process, shall sell, drive 
away, dispose of or kill or butcher any of said livestock so levied upon, or shall attempt to sell, drive 
away, dispose of, kill, or butcher, any of said livestock, or shall gather or round up any of said stock 
with intent in any way to defeat the levy of said writ, he or they, shall be deemed guilty of grand 
larceny, and on conviction thereof, shall be subject to a fine of not less than two hundred dollars 
[(($200)], nor more than one thousand dollars [($1,000)], or to imprisonment for not less than one 
year, or more than two years, in the discretion of the jury trying the case. 


History: Laws 1889, ch. 54, § 3; C.L. 1897, § 3134; Bracketed material. — The bracketed material was 


Code 1915, § 4535; C.S. 1929, § 106-106; 1941 Comp., inserted by the compiler and is not part of the law. 
§ 21-403; 1953 Comp., § 24-4-3. Cross references, — For larceny generally, see 30- 16- 1 
~ NMSA 1978. 


39-6-4. [Sale of stock levied upon; recording satisfaction of writ.] 


Any livestock taken under any process, as provided in the foregoing section [sections] [39-6-1 
to 39-6-3 NMSA 1978], shall be disposed of by the sheriff, or officer, as provided by law: provided, 
that in the case of a levy of a writ of execution, under the three preceding sections [39-6-1 to 89-6-3 
NMSA 1978], the officer shall forthwith proceed to sell any livestock so levied upon, as now pro- 
vided by law, in lots, from time to time as he may come into possession of the same, until the writ is 
satisfied. And upon such writ being satisfied he shall at once enter satisfaction thereof, in all cases, 
upon the margin of the record aforesaid, where such brand i is recorded, and shall indorse [endorse] 
such satisfaction upon all process filed as ptoresald, 


History: Laws 1889, ch. 54, § 4; C.L. 1897, § 3135; Cross references. — For judicial sales under execu- 
Code 1915, § 4536; C.S. 1929, § 106-107; 1941 me © . tion, see 39-5-1 NMSA 1978 et seq. 
§ 21-404; 1953 Comp. + § 24-44, BY 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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ARTICLE 7 


Uniform Certification of Questions of Law 


Sec. 

39-7-1. Short title. 

39-7-2. Definitions. 

39-7-3. Power to certify. 

39-7-4. Power to answer. 

39-7-5. Power to reformulate question. 
39-7-6. Certification order; record. 
39-7-7. Contents of certification order. 


39-7-1. Short title. 


Sec. 

39-7-8. Notice; response. 

39-7-9, Procedures, 

39-7-10. Opinion. 

39-7-11. Cost of certification. 

39-7-12. Severability. 

39-7-13. Uniformity of application and construction. 


This act [39-7-1 to 89-7-138 NMSA 1978] may be cited as the "Uniform Certification of Questions 


of Law Act". 


History: Laws 1997, ch. 8, § 1. 


39-7-2. Definitions. 


ANNOTATION 


Law reviews. — For article, "Certification and Removal: 
Practice and Procedures," see 31 N.M.L. Rev. 161 (2001). 


As used in the Uniform Certification of Questions of Law Act [39-7-1 NMSA 1978]: 

A. "state" means a state of the United States, the District of Columbia, the commonwealth of 
Puerto Rico or any territory or insular possession subject to the jurisdiction of the United States; and 

B. "tribe" means a tribe, band or village of Native Americans that is recognized by federal law 


or formally acknowledged by a state. 


History: Laws 1997, ch. 8, § 2. 


39-7-3. Power to certify. 


The supreme court or the court of appeals of this state, on the motion of a party to pending liti- 
gation or its own motion, may certify a question of law to the highest court of another state, a tribe, 
Canada, a Canadian province or territory, Mexico or a Mexican state if: 

A, the pending litigation involves a question to be decided under the law of the other jurisdic- 


tion; 


B. the answer to the question may be determinative of an issue in the pending litigation; and 
C. the question is one for which an answer is not provided by a controlling appellate decision, 
constitutional provision or statute of the other jurisdiction. 


History: Laws 1997, ch, 8, § 3. 
ANNOTATIONS 


Considerations in granting certification. — The 
degree of uncertainty in the law and prospects for judicial 
economy in the termination of litigation are considered 
in deciding whether to accept pretrial certification from 
federal court. These considerations, however, are appro- 
priately weighed against the advantages of normal appel- 
late review in determining whether to accept certification. 
Schlieter v. Carlos, 1989-NMSC-0387, 108 N.M. 507, 775 
P.2d 709. . 

Avoidance of advisory opinions. — The intent of the 
certification of facts and determinative answer require- 
ments is that the supreme court avoid rendering advisory 
opinions. Schlieter v. Carlos, 1989-NMSC-087, 108 N.M. 
507, 775 P.2d 709. 


Requirements for certification. — It is sufficient if 
the certification of facts and the record contain the nec- 
essary factual predicates to the supreme court's resolu- 
tion of the question certified, and it is clear that evidence 
admissible at trial may be resolved in a manner requir- 
ing application of the law in question. Schlieter v. Carlos, 
1989-NMSC-037, 108 N.M. 507, 775 P.2d 709. 

Certification is a discretionary function of the 
federal court, to be utilized; when available, to deter- 
mine unsettled questions of state law. Ormsbee Dev. Co, v. 
Grace, 668 F.2d 1140 (10th Cir.), cert. denied, 459 U.S. 838, 
108 S. Ct. 84, 74 L. Ed. 2d 79 (1982). 

Court's answer must be determinative. — The su- 
preme court's answer must be determinative in that it 
resolves the issue in the case out of which the question 
arose, and the resolution of this issue materially advances 
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39-7-4 JUDGMENTS, COSTS, APPEALS 39-7-7 | 


the ultimate termination of the litigation. Schlieter v. Car- to allow the supreme court to adequately determine the 


los, 1989-NMSC-037, 108 N.M. 507, 775 P.2d 709, © constitutionality of the act, and even if the court were able 

Certification inappropriate where issue certified to answer the questions certified, its answer would not be 
not determinative.’— Certification to the supremecourt . determinative of the issue out of which they arose. Schlieter 
of New Mexico is not appropriate when the issue certified - uv. Carlos, 1989-NMSC-037, 108 N.M. 507, 775 P.2d 709, 
would not be determinative of the issues before a federal Party's request for abstention and certification 
court. Ormsbee Dev, Co, v. Grace, 668 F.2d 1140 (10th Cir,), comes too late, where the case has been tried and the 
cert. denied, 459 U.S, 838, 103 S. Ct. 84, 74 L, Ed. 2d 79 (1982), district court has made its decision, and where dismissal, 

Certification was declined, where certified questions re- abstention or certification would promote, not prevent, 
garding the constitutionality of the New Mexico Medical fragmentation of water adjudication proceedings. N.M. ex 
Malpractice Act, 41-5-1 NMSA 1978 et. seq., were not ac- rel. Reynolds v. Molybdenum Corp. of Am., 570 F.2d 1364 
companied by sufficient nonhypothetical evidentiary facts (10th Cir. 1978). 


39-7-4. Power to answer. 


The supreme court of this state may answer a question of law certified to it by a court of the 
United States or by an appellate court of another state, a tribe, Canada, a Canadian province or 
territory, Mexico or a Mexican state if the answer may be determinative of an issue in pending 
litigation in the certifying court and there is no controlling appellate decision, constitutional provi- 
sion or statute of this state. 


History: Laws 1997, ch. 8, § 4. the stacking of uninsured and underinsured motorist cov- 

erage would be inappropriate because question did not 

ANNOTATION present a question that was novel or untested by New 

Novel and untested questions. — The certification Mexico courts. Bonham v, Indem. Ins. Co, of N.Am., 507 
of a question to the New Mexico supreme court regarding F.Supp. 2d 1196 (D.N.M 2007). 


39-7-5. Power to reformulate question. 


The supreme court of this state may reformulate a question of law certified to it: 


History: Laws 1997, ch. 8, § 5. 


39-7-6. Certification order; record. 


The court certifying a question of law to the supreme court of this.state shall issue a certification 
order and forward it tothe supreme court of this state, Before responding to a certified question, 
the supreme court of this state may require the certifying court to deliver all or part of its record 
to the supreme court of this state. — 


x 


~ History: Laws 1997, ch. 8, § 6. 


39-7-7. Contents of certification order. 


A. Acertification order must contain: 
(1) the question of law to be answered; 
(2) the facts relevant to the question, showing fully the nature of the controversy out of 
which the question arose; 
(3) \astatement acknowledging that the supreme count of this state, acting as the rpnaiving 
court, may reformulate the question; and 
(4) .the names and addresses of counsel of record ae parties appearing wiehoult counsel. 
‘B. If the parties cannot agree upon a statement of facts, the certifying: court shall determine 
the relevant facts and state them as part of its certification: order. 


History: Laws 1997, ch. 8, § 7. } to a pooling arrangement extends across lease boundaries 
‘ within the unit'to. the surface of the entire area subject 


ANNOTATIONS to. the arrangement, regardless of where within the unit 
“Mineral lessee's implied surface right of reason- production is taking place. Eden v, Voss, 105. Fed. ABBE: 
able ingress and egress to reach well located inside 234 (10th Ci 2004). 


production unit that the lessee is operating pursuant 


830 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 
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39-7-8. Notice; response. 


The supreme court of this state, acting as a receiving court, shall notify the certifying court of 
acceptance or rejection of the question and, in accordance with notions of comity and fairness, re- 
spond to an accepted certified question as soon as practicable. 


History: Laws 1997, ch. 8, § 8. 


39-7-9. Procedures. 


After the supreme court of this state has accepted a certified question, proceedings are governed 
by the rules and statutes governing briefs, arguments and other appellate procedures. Procedures 
for certification from this state to a receiving court are those provided in the rules and statutes of 
the receiving forum. 


History: Laws 1997, ch. 8, § 9. 


39-7-10. Opinion. 


The supreme court of this state shall state in a written opinion the law answering the certified 
question and send a copy of the opinion to the certifying court, counsel of record and parties ap- 
pearing without counsel. 


History: Laws 1997, ch. 8, § 10. 


39-7-11. Cost of certification. 


Fees and costs are the same as in civil appeals docketed before the supreme court of this state 
and must be equally divided between the parties, unless otherwise ordered by the certifying court. 


History: Laws 1997, ch. 8, § 11. 


39-7-12. Severability. 


If any provision of the Uniform Certification of Questions of Law Act [39-7-1 NMSA 1978] or 
its application to any person or circumstance is held invalid, the invalidity does not affect other 
provisions or applications of that act that can be given effect without the invalid provision or ap- 
plication, and to this end the provisions of that act are severable. 


History: Laws 1997, ch. 8, § 12. 


39-7-13. Uniformity of application and construction. 


The Uniform Certification of Questions of Law Act [39-7-1 NMSA 1978] shall be applied and 
construed to effectuate its general purpose to make uniform law with respect to the subject of that 
act among states enacting it. 


History: Laws 1997, ch. 8, § 13. 
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CHAPTER 40. 
Domestic Affairs 


1. Marriage in General, 40-1-1 to 40-1-20 
2. Rights of Married Persons Generally, 40-2-1 to 40-2-9 
3. Property Rights, 40-3-1 to 40-3-17 
3A. Uniform Premarital Agreement, 40-3A-1 to 40-3A-10 
4, Dissolution of Marriage, 40-4-1 to.40-4-20 
4A. Support Enforcement, 40-4A-1 to 40-4A-20 
‘4B. Child Support Hearing Officers, 40-4B-1 to 40-4B-10 
4C, Mandatory Medical Support, 40-4C-1 to 40-4C-14 
5. Illegitimacy and Support, Repealed 
5A. Parental Responsibility, 40-5A-1 to 40-5A-13 
6. Reciprocal Enforcement of Support, Repealed 
6A. Uniform Interstate Family Support, 40-6A-100 to 40-6A-903 
7. Adoption, Repealed 
7A. Child Placement Agency Licensing, 40-7A-1 to 40-7A-8 
7B. Interstate Compact on Adoption and Medical Assistance, 40-7B-1 to 40-7B-6 
8. Change of Name, 40-8-1 to 40-8-3 
9. Grandparent's Visitation Privileges, 40-9-1 to 40-9-4 
10. Child Custody Jurisdiction, Repealed 
10A. Child Custody, 40-10A-101 to 40-10A-403 
10B. Kinship Guardianship, 40-10B-1 to 40-10B-21 
10C, Uniform Child Abduction Prevention, 40-10C-1 to 40-10C-12 
10D. Deployed Parents Custody and Visitation, 40-10D-1 to 40-10D-9 
11. Uniform Parentage Act, Repealed 
11A.: New Mexico Uniform Parentage Act, 40-11A-101 to .40-11A-903 
12. Domestic Relations Mediation, 40-12-1 to 40-12-6 
18. Family Violence Protection, 40-13-1 to 40-13-13 
13A. Uniform Interstate Enforcement of Domestic Violence Protection Orders, 
40-13A-1 to 40-13A-9 
13B. Confidential Substitute Address, 40-13B-1 to 40-13B-9 
14, Adult Adoptions, 40-14-1,to 40-14-15 
15. Family Preservation Act, 40-15-1 to 40-15-4 
16. Termination of Parental Rights, 40-16-1 
17. Extreme Risk Firearm Protection Order, 40-17-1 to 40-17-13 


» ARTICLE 1 


Marriage in General 


Sec.” Sec. 
40-1-1. Marriage is civil contract requiring ‘consent of 40-1-11.° Fees; disposition. 
parties. 40-1-12. Repealed. 
40-1-2. “Marriages solemnized; ordained clergy or civil 40-1-13. Repealed. 
magistrates may solemnize. 40-1-14. Production of license and proof of legal qualifi- 
40-1-3. Ceremony by religious society. cations. 
40-1-4, Lawful marriages without the state recognized. 40-1-15. Certification of marriage; recording and index- 
40-1-5. Repealed. ing. 
40-1-6. Restrictions on marriage of minors. 40-1-16. Application of law. 
40-1-7. Incestuous marriages. 40-1-17. Uniform use form. 
40-1-8. Repealed. 40-1-18. Form of application, license per certificate. 
40-1-9. Prohibited marriages. 40-1-19. Offenses; penalties. 
40-1-10, License required; county clerk. 40-1-20. Marriages without license in 1905 validated. 
833 


© 2022 State of New.Mexico, New Mexico Compilation Commission. All rights reserved. 


40-1-1 


DOMESTIC AFFAIRS 


40-1-1 


40-1-1. [Marriage is civil contract requiring consent of parties. ] 


Marriage is contemplated by the law as a civil contract, for which the consent of the contracting 
parties, capable in law of contracting, is essential. 


History: Laws 1862-1863, p. 64; C.L. 1865, ch. 75, 
§ 2; C.L. 1884, § 978; C.L. 1897, § 1415; Code 1915, 
§ 3425; C.S, 1929, § 87-101; 1941 Comp., § 65-101; 1953 
Comp., § 57-1-1. 

Cross references. — For marriage settlement and 
separation contracts, see 40-2-4 to 40-2-7 NMSA 1978, 

For dissolution of marriage, see 40-4-1 NMSA 1978 et 
seq. 

For jurisdiction of children's court to authorize mar- 
riage of minor, see 82A-1-8 NMSA 1978. 

For magistrates solemnizing contract of marriage, see 
35-3-2 NMSA 1978. 


ANNOTATIONS 


Purpose of marriage laws. — The purpose of New 
Mexico marriage laws is to bring stability and order to the 
legal relationship of committed couples by defining their 
rights and responsibilities as to one another, their chil- 
dren if they choose to raise children together, and their 
property. Griego v. Oliver, 2014-NMSC-003, 

Same-gender marriages. — Barring nivianla 
from marrying and depriving them of the rights, protec- 
tions and responsibilities of civil marriage solely because 


of their sexual orientation violates the equal protection, 


clause of Article II, Section 18 of the New Mexico constitu- 
tion. The state of New Mexico is constitutionally required 
to allow same-gender couples to marry and must extend 
to them the rights, protections and responsibilities that 
derive from civil marriage under New Mexico law. Griego 
v. Oliver, 2014-NMSC-003. 

Meaning of the phrase "civil marriage" in New 
Mexico marriage laws. — The phrase "civil marriage" 
in New Mexico marriage laws shall be construed to mean 
the voluntary union of two persons to the exclusion of all 
others. All rights, protections and responsibilities that 
result from the marital relationship shall apply equally 
to both same-gender and opposite-gender married cou- 
ples. When reference is made to marriage, husband, wife, 
«spouse, family, immediate family, dependent, next of kin, 


widow, widower, or any other word, which in context de- . 


notes a marital relationship, the same shall apply to 
same-gender couples who choose to marry. Griego v. Oli- 
ver, 2014-NMSC-003. 

Effect of section is to deny validity to mere con- 
sent marriage. Jn re Gabaldon's Estate, 1934-NMSC-053, 
38 N.M. 392, 34 P.2d 672, 94 A.L.R. 980. ” 

Marriage, standing alone, is presumed valid. — 
That is, the party attacking it carries the burden of proof 
and the invalidity must be proven by clear and convincing 
evidence. Panzer v. Panzer, 1974-NMSC-092, 87 N.M. 29, 
528 P.2d 888. 

Lack of evidence of license does not rebut pre- 
sumption. — Mere lack of evidence of a record of the is- 
suance of a license or of a ceremonial marriage is not suf- 
ficient to rebut the presumption of a ceremonial marriage. 
Trower v. Board of Cnty. Comm'rs, 1965-NMSC-040, 75 
N.M. 125, 401 P.2d 109, overruled on other grounds Ponzer 
v, Paneer, 1974-NMSC-092, 87 N.M. 29, 528 P.2d 888. 

Presumption attaches to marriage that is later in 
time. Panzer v. Panzer, 1974-NMSC-092, 87 N.M. 29, 528 
P.2d 888. 

Evidence to prove valid marriage, — While this ar- 
ticle prescribes the manner in which a marriage may be 
solemnized in this state, nowhere does it set forth rules 
of evidence by which a valid.marriage must be proven. 
The fact of marriage may be proven either by direct or 
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circumstantial evidence, documentary evidence or by 
parol, and the sufficiency of the evidence to establish a 
marriage is governed by the general rules. of evidence. 
Trower v. Board of Cnty. Comm'rs, 1965-NMSC-040, 75 
N.M. 125, 401 P.2d 109, overruled on other grounds Panzer 
v. Panzer; 1974-NMSC-092, 87 N.M, 29, 528 P.2d 888. 

Common-law marriages historically invalid. — 
Until the enactment of this section, the law relating to 
marriages in New Mexico stood as if the rule’of the council 
of Trent of 1563 was the law of the land, except as modi- 
fied by the section compiled as 40-1-2 NMSA 1978, Under 
said rule, valid marriages must. have been celebrated be- 
fore the parish or other priest, or by license of the ordinary, 
and before two or three witnesses, and consent marriages 
were invalid. Section40-1-2 NMSA.1978 added only the 
provision that any clergyman or a civil magistrate could 
perform marriages, and the law of which the present sec- 
tion-was a part added the first regulatory provisions with- 
out changing the basic foundation of lawful marriages. 
Since the civil law rule was modified by statute prior to 
the adoption of the common law as the rule of practice 
and decision here, the latter had no effect, and common- 
law marriages have never been valid in New Mexico. In re 
Gabaldon's Estate, 1934-NMSC-053, 38 N.M. 392, 34 P.2d 
672, 94 A.L.R, 980. ° , 

Marriage is a contract. — In New Mexico, marriage 
is a civil contract which must be licensed and a contract in 
which the public is interested and to which the state is a 
party. In re Bivians Estate, 1982-NMCA-182, 98 N.M. 722, 
652 P.2d 744, cert. quashed, 98 N.M. 762, 652 P.2d 12138.’ 

Marriage not recognized unless formally con- 
tracted and solemnized. — New Mexico does not,rec- 
ognize any marriage consummated therein which is not 
formally consummated: by contract and solemnized before 
an official, Hazelwood v. Hazelwood, 1976-NMSC-074, 89 
N.M. 659, 556 P.2d 345; Merrill v. Davis, 1983-NMSC- 070, 
100 N.M. 552, 673 P.2d 1285. 

De facto marriage not ground for retroactive 
modification of alimony. — A "de facto marriage," 
whatever may be required to constitute such, does not 
constitute grounds for retroactively modifying or abating 
accrued alimony payments; although, the district court 
does have: discretion to modify prospectively or terminate 
an alimony award, if the circumstances so warrant, where 
the termination of alimony was largely predicated on its 
finding of a de facto marriage, the judgment of the trial 
court was reversed and the cause remanded. Hazelwood 
v, Hazelwood, 1976-NMSC-074, 89 N.M. 659, 556 P.2d 345. 

Special power of attorney for application and 
marriage by proxy. — The execution of a special power 
of attorney, for the purpose of participating in the appli- 
cation for a marriage license and subsequently in a mar- 
riage ceremony by proxy, should be before a person au- 
thorized to administer oaths, including military officers 
on active duty and should specify completely the required 
information as to age, relationship of the engaged persons, 
consanguinity, present marital status, and a specific state- 
ment authorizing the named attorney in fact or proxy to 
enter into a contract with the person named. 1957-58 Op. 
Att'y Gen. No. 57-13. 

Law reviews. — For article, "Annulment of Marriages 
in New Mexico: Part II - Proposed Statute," see 2 Nat. Re- 
sources J, 270 (1962). 

For note and comment, "The Irrational Legacy of 
Rooner v. Evans: A Decade of Judicial Review Reveals the 
Need for Heightened Scrutiny of Legislation that Denies 
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Equal Protection to Members of the Gay Community," see Recovery for services rendered by persons living in 

36 N.M.L. Rev. 565 (2006). apparent relation of husband and wife without express 
For note and comment, "New Tort Rules for Unmarried agreement for compensation, 94 A.L.R.3d 552. 

Partners: The Enhanced Potential for Successful Loss of Marriage between persons of the same sex, 81 

Consortium and NEID Claims by Same Sex Partners in A.L.R.5th 1. 

New Mexico After Lozoya," see 34 N.M.L. Rev. 461 (2004). 55 C.J.S. Marriage § 18. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 52 Am. 
Jur. 2d Marriage §§ 4, 6, 7. 


40-1-2. Marriages solemnized; ordained clergy or civil magistrates may 
solemnize. 


A. The civil contract of marriage is entered into when solemnized as provided in Chapter 40, 
Article 1 NMSA 1978. As used in Chapter 40, Article 1 NMSA 1978, "solemnize" means to join in 
marriage before witnesses by means of a ceremony. 

B. A person who is an ordained member of the clergy or who is an authorized representative 
of a federally recognized Indian nation, tribe or pueblo may solemnize the contract of marriage 
without regard to sect or rites and customs the person may practice. 

C. Active or retired judges, justices and magistrates of any of the courts established by the 
constitution of New Mexico, United States constitution, laws of the state or laws of the United 
States are civil magistrates having authority to solemnize contracts of MATTERS) Civil magistrates 
solemnizing contracts of marriage shall charge no fee therefor. 


History: Laws 1859-1860, p. 120; C.L. 1865, ch. 75, the council of Trent in 1563, or otherwise, the only valid 
§ 1; C.L. 1884, § 977; C.L. 1897, § 1414; Code 1915, marriage theretofore was one celebrated by a Roman 
§ 3426; C.S. 1929, § 87-102; 1941 Comp., § 65-102; 1953 Catholic priest, and so a mere consent marriage was and 


Comp., § 57-1-2; Laws 1983, ch. 198, § 1; 1989, ch. 78, is invalid, since common-law marriages were never legal- 
§ 1; 2001, ch. 99, § 1; 20138, ch. 144, § 2. ized in New Mexico, and the first regulating statute, of 
Cross references, — For magistrates solemnizing con- which 40-1-1 NMSA 1978 was a part, preceded the adop- 
tract of marriage, see 35-3-2 NMSA 1978. tion of the common law as the rule of practice and deci- 
The 2018 amendment, effective June 14, 20138, de- sion. In re Gabaldon's Estate, 1934-NMSC-058, 38 N.M. 
fined "solemnized"; in the, deleted "clergyman", and added 392, 34 P.2d 672, 94 A.L.R. 980, 
"marriages solemnized; ordained clergy" and after "solem- Marriage not recognized unless formally con- 
nize", deleted "fees"; added Subsection A; in Subsection B, tracted and solemnized. — New Mexico does not rec- 
after "A person", deleted "may solemnize the contract of ognize any marriage consummated therein which is not 
matrimony by means of" and added "who is", after "who formally consummated by contract and solemnized before 
is an ordained", deleted "clergyman" and added "member an official. Hazelwood v, Hazelwood, 1976-NMSC-074, 89 
of the clergy", after "the clergy or", added "who is an", af- N.M. 659, 556 P.2d 345; Merrill v. Davis, 1983-NMSC-070, 
ter "recognized Indian", deleted "tribe" and added "nation, 100 N.M. 552, 673 P.2d 1285. 
tribe pueblo may solemnize the contract of marriage", and Civil magistrates within section. — Probate judges, 
after "without regard to sect", deleted "to which he may justices of the peace (now magistrates), and judges of the 
belong"; and in Subsection C, in the first sentence, added district court are civil magistrates within this section, 
"Active or retired judges". although not specifically mentioned. Golden v, Golden, 
The 2001 amendment, effective June 15, 2001, substi- 1987-NMSC-021, 41 N.M. 356, 68 P.2d 928. 
tuted "A person may solemnize" for "It is lawful, valid and County clerk not included. — Since county clerk is 
binding to all intents and purposes for those who may so not a civil magistrate he cannot perform a marriage cer- 
desire to solemnize" in Subsection A; and inserted "United emony. 1941-42 Op. Att'y Gen. No. 41-3746. 
States constitution" and "or laws or the United States" in Army or navy chaplain may perform marriage. — 
Subsection B. A duly ordained clergyman serving as an army or navy 
The 1989 amendment, effective June 16, 1989, in chaplain may perform marriage ceremony in this state. 
Subsection A, inserted "or authorized representative of a 1941-42 Op. Att'y Gen. No. 42-4028. 
federally recognized Indian tribe" and added "or the rites Police judge may perform marriage. — A police 
and customs he may practice", and made minor stylistic judge may legally perform a marriage ceremony in this 
changes throughout the section. state since he is a "civil magistrate." 1941-42 Op. Att'y 
Gen. No, 42-4133. 
ANNOTATIONS Area where judge may perform marriage cere- 


mony. — A municipal judge cannot perform a marriage 
ceremony outside of the municipality in which he sits. 
1988 Op. Att'y Gen. No. 88-36 (rendered under prior 


Proof and presumption of marriage ceremony. — 
A marriage ceremony may be proved by, any competent 
witness present at the ceremony, and when proven, the 
contract, the capacity of the parties, and the validity of the law). ; 2 
marriage will be presumed. United States v. de Amador, A magistrate judge cannot perform 5 Lian sees apie 
1891-NMSC-025, 6 N.M. 173, 27 P. 488; United States v. mony outside of his district. 1988 Op. Att'y Gen. No, 88°36 
de Lujan, 1891-NMSC-026, 6 N.M. 179, 27 P. 489; United (rendered under prior law), 

States uv. Chaves, 1891-NMSC-027, 6 N.M. 180, 27 P. 489. Territorial jurisdiction of judge. — Except for pro- 

Statute preceded common-law rule. — This section bate and municipal judges, judges and justices may sol- 
and historical fact indicate that, in the belief of those who emnize marriages anywhere in New Mexico: 1991 Op. 
framed and passed it, either because of the requirement of Att'y Gen. No. 91-09. 
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Ceremony performed with proxy. — Marriage cer- Right to attack validity of marriage after death of a 
emony may be performed:whereone of the parties is rep- party, 47 A.L.R.2d 1393. 
resented by a proxy as has’ been allowed and recognized Admissibility of evidence in prosecution for false pre- 
in the Catholic church since before the Council.of Trent. - tense by promise of marriage of similar attempt on other 
1943-44 Op. Att'y Gen. No. 43-4283. * occasion,.78 A\L.R.2d 1359. 

Fee for probate judge performing ceremony. — Validity of marriage as affected by intediog of the par- 
A probate judge may perform a marriage ceremony; and ties that it should be only a matter of form or jest, 14 
while he may not charge a fee, he could keep as his own A.L.R.2d 624. 
any voluntary gift for the service. 1917-18 Op. Att'y Gen. Presumption as to advancement to child by gift on mar- 
No. 17-2010; 1929-30 Op. Att'y Gen. No. 29-17; 1931-32 Op. riage, 31 A.L.R.2d 1036, 

Att'y Gen. No. 31-27; 1943-44 Op. Att'y Gen. No..43-4352. Validity of marriage as affected. by lack of legal author- 

Am. Jur. 2d, A.L.R. and C.J.S. references.—52Am. _ ity of person solemnizing it, 13 A.L. F- 4th 1323. 

Jur. 2d Marriage § 40. 55 C.J.S. Marriage § 29. 


40-1-3. Ceremony by religious society. 


It is lawful for any religious society or federally recognized Indian nation, tribe or pueblo to 
solemnize marriage conformably with its rites and customs, and the secretary of the society or. the 
person authorized by the society or federally recognized Indian nation, tribe or pueblo shall make 
and transmit a transcript to the county clerk certifying to the marriages solemnized. 


History: Laws 1862-1863, p. 66; C.L. 1865, ch. 75, after "recognized Indian", changed "tribe" to "nation, tribe 
§ 8; C.L. 1884, § 984; C.L. 1897, § 1421; Code 1915, or pueblo"; after "or pueblo to", deleted "celebrate" and 
§ 3428; C.S. 1929, § 87-104; 1941 Comp., § 65-103; 1953 added "solemnize'’; after "society or the person", deleted 
Comp., § 57-1-3; Laws 1988, ch. 193, § 2; 1989, ch. 78, "presiding over" and added "authorized by"; and after 
§ 2; 2018, ch. 144, § 3. "recognized Indian", deleted "tribe" and added "nation, 

Compiler's notes. — As originally enacted, this sec- tribe or pueblo", 
tion also contained the words: "and it shall be the duty of The 1989 amendment, effective June 16, 1989, twice 
said clerk to record said marriages in the same manner as inserted "or federally recognized Indian tribe", and made 
provided for in the foregoing section, and in case said so- minor stylistic changes, 


ciety or the secretary or the person president thereof fail 
to comply with the provisions hereof, the same shall incur 
the penalty provided i in the fifth section of this act, which 
shall be recovered in the same manner as is prescribed i in 
said section." That provision was deleted by the 1915 Code 
compilers as impliedly repealed by Laws 1905, ch. 65, § 4 
(40-1-15 NMSA 1978). 


ANNOTATIONS 


Lack of evidence of license does not rebut pre- 
sumption of marriage. — Mere lack of evidence of 
a record of the issuance of a license or of a ceremonial 
marriage is not sufficient to rebut the presumption of a 
ceremonial marriage. Trower v. Board of Cnty. Comm'rs, 


The 2013 amendment, effective June 14, 2013, pro- 1965-NMSC-040, 75 N.M. 125, 401 P.2d 109, overruled on 
vided for the solemnization of marriage pursuant to the other grounds by Panzer v. Panzer, 1974-NMSC-092, 87 
rites and customs of Indian nations, tribes of pueblos; N.M. 29, 528 P.2d 888. he: 


40-1-4. [Lawful marriages without the state recognized.] | 


All marriages celebrated beyond the limits of this state, which are valid according to the laws of 
the country wherein they were celebrated or contracted, shall be likewise valid in this state, and shall 
have the same force as if they had been celebrated in accordance with the laws in force in this state. 


History: Laws 1862-1863, p. 64; C.L. 1865, ch, 75, petitioner was the de facto spouse of the decedent under 
§ 10; C.L. 1884, § 986; C.L. 1897, § 1423; Code 1915, the Australian property relationships law based on the 
§ 3429; C.S, 1929, § 87-105; 1941 Comp., § 65-104; 1953 facts that petitioner and decedent had a twenty-year re- 
Comp., § 57-1-4. ! lationship, lived together openly and publicly, and were 
involved in each other’s business and economic affairs; 


) ANNOTATIONS the Australian property relationships law conferred the 
Validity governed by law of place where per- same succession rights on de facto spouses as it conferred 
formed. —.New Mexico applies the rule of comity, that on spouses in marriage; the Australian court expressly 
the law of the place where the marriage is performed gov- stated that the Australian property relationships law did 
erns the validity of that marriage. In re Estate of Lamb, not create a marriage; petitioner and the decedent were 
1982-NMSC-130, 99 N.M. 157, 655 P.2d 1001; not married to each other; and the de facto spouse status 
Common-law marriage valid where consum: conferred by the Australian property relations law was 
mated, valid in New, Mexico. — Although a valid distinct from the status of marriage under both the Aus- 
common-law marriage may not be consummated in New tralian marriage law and the Australian family law; and 
Mexico, if valid where consummated, it will be recognized the de facto relationship was not a common-law marriage, 
in. New Mexico, Gallegos v. Wilkerson, 1968-NMSC-156, 79 the de facto spouse relationship under the Australian 
N.M. 549, 445 P.2d. 970, . property relationships law was not a marital relationship 
Me facto spouse under Py a law. was’not.a under New Mexico law. Dion v. Rieser, 2012-NMCA-071, 
marriage. — Where an Australian court determined that 283 P.3d 871, cert. denied, 2012-NMCERT-006. 
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Comity. — Although this state does not authorize 
common-law marriages, it will recognize such marriages if 
valid in the jurisdiction where consummated. New Mexico 
applies the rule of comity, that the law of the place of con- 
tract governs the validity of a marriage. In re Estate of 
Bivians, 1982-NMCA-132, 98 N.M. 722, 652 P.2d 744, cert. 
quashed, 98 N.M. 762, 652 P.2d 1213. 

What constitutes common-law marriage. — 
Common-law marriage is considered to be a status arrived 
at by express or implied mutual consent or agreement of 
the parties, followed by cohabitation as husband and wife 
and publicly holding themselves out as such. Gallegos v. 
Wilkerson, 1968-NMSC-156, 79 N.M. 549, 445 P.2d 970. 

Validity of common-law marriage formed in for- 
eign jurisdiction governed by its law. — To determine 
whether a valid common-law marriage was formed in 
a foreign jurisdiction, it is necessary to*look to the sub- 
stantive law of that jurisdiction. The threshold question 
is whether a couple established significant contacts with 
a jurisdiction recognizing common-law marriage. In re 
Estate of Lamb, 1982-NMSC-130, 99 N.M. 157, 655 P.2d 
1001. 

New Mexico law applies as to evidence required 
for validity. — Although foreign law determines the 
requisites of an asserted foreign common-law mar- 
riage, New Mexico law determines the competency, ad- 
missibility, quality, degree and quantum of evidence 
required to establish the vital facts. In re Estate of Biv- 
ians, 1982-NMCA-182, 98 N.M. 722, 652 P2d 744, cert: 
quashed, 98 N.M. 762, 652 P.2d 1213. 

Transmuting illicit relationship into valid 
common-law marriage. — For an illicit relationship to 
become transmuted’ into a valid common-law marriage, 
the evidence must show actual matrimony by mutual 
consent of each of the parties within the state authoriz- 
ing common-law marriage, plus each of the other ele- 
ments required in that jurisdiction. In re Estate of Biv- 
tans, 1982-NMCA-132, 98 N.M. 722, 652 P.2d 744, cert. 
quashed, 98 N.M. 762, 652 P.2d 1213. 

Proof required where original relationship in this 
state illicit. — If the original relationship of a couple in 
New Mexico is illicit and the couple continue to maintain 
legal residence in New Mexico, a common-law marriage 
cannot be inferred absent proof ofeach element necessary 


40-1-5. Repealed. 


Repeals. — Laws 2013, ch. 144, § 14 repealed 40-1-5 
NMSA 1978, as enacted by Laws 1862-1863, p. 64, relat- 
ing to consent of parent or guardian for minor to marry, 


MARRIAGE IN GENERAL 


40-1-6 


to establish a common-law marriage and a showing of 
substantial contacts by the parties with the state where 
the alleged common-law marriage occurred. In re Estate of 
Bivians, 1982-NMCA-132, 98°'N.M. 722, 652 P.2d 744, cert. 
quashed, 98 N.M. 762; 652 P.2d 1213, 

Evidence of common-law marriage in Texas. 
— Where proof is present that parties went to El] Paso, 
rented an apartment, agreed to a marriage between 
themselves, lived together there, and held themselves out 
as husband and wife, the finding of the’court of a valid 
common-law marriage in Texas is thus supported by sub- 
stantial evidence and should not be disturbed by supreme 
court. Gallegos v. Wilkerson, 1968-NMSC-156,'79 N.M. 
549, 445 P.2d 970. : 

Common-law marriage of New Mexico residents. 
— This section makes lawful "all. marriages celebrated 
beyond the limits of this state, which are valid accord- 
ing to the laws" of the place where celebrated. No excep- 
tion is made for residents of New Mexico. That the court 
should not hold invalid a common-law marriage con- 
tracted by the parties in Texas, even though residents 
of New Mexico, would seem to be the direction of the 
section. Gallegos v. Wilkerson, 1968-NMSC-156, 79 N.M. 
549, 445 P.2d 970. 

Uncle/niece marriages. — This. state recognizes 
the general rule, which is that a marriage valid when 
and where performed is valid everywhere, and has no 
judicial decision invalidating an uncle-niece marriage 
validly contracted outside the state, Leszinske v. Poole, 
1990-NMCA-088, 110 N.M, 663, 798 P.2d 1049, cert. de- 
nied, 110 N.M. 533, 797 P.2d 983. 

Same-sex marriages. — A same-sex marriage that is 
valid under the laws of the country or state where it was 
consummated would be found valid in New Mexico. 2011 
Op. Att’y Gen. No. 11-01. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Habit 
and repute as. essential to common-law marriage, 33 
A.L.R. 27. 

Common-law marriage between parties to divorce, 82 
A.L.R.2d 688. 

Divorced woman's subsequent sexual relations or mis- 
conduct as warranting, alone or with other circumstances, 
modification of alimony decree, 98 A.L.R.3d 453. 

55 C.J.S. Marriage § 8. 


effective June 14, 20138. For provisions of former section, 
see the 2012 NMSA 1978 on NMOneSource.com. 


40-1-6. Restrictions on marriage of minors. 


A. The county clerk shall not issue a marriage license to an unemancipated person sixteen or 
seventeen years of age, and no person authorized by the laws of this state to solemnize marriages 
shall knowingly unite in marriage any person sixteen or seventeen years of age, unless the minor 
first receives the written consent of each of the minor's living parents as shown on the minor's 
certificate of birth, or the district court has authorized the marriage of such person upon request of 
a parent or legal guardian of the person for good cause shown, and a certified copy of the judicial 
authorization is filed with the county clerk. 

B. The county clerk shall not issue a marriage license to any person under sixteen years of age, 
and no person authorized by the laws of this state to solemnize marriages shall knowingly unite 
in marriage any person under sixteen years of age, unless the children's or family court division of 
the district court has first authorized the marriage of the person upon request of a parent or legal 
guardian of the person in settlement of proceedings to compel support and establish parentage, or 
where an applicant for the marriage license.is pregnant, and a certified copy of the judicial autho- 
rization is filed with the county clerk. 
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40-1-7 ‘ DOMESTIC AFFAIRS | 


History: Laws 1876, ch. 31, § 2; C.L. 1884, § 993; C.L. 
1897, § 1426; Code 1915, § 3481; Laws 1923, ch. 100, 
§ 2; C.S. 1929, § 87-107; 1941 Comp,, § 65-106; Laws 
1953, ch, 112, § 1; 1953 Comp, § 57-1-6; Laws 1972, ch. 


97, § 70; 1975, ch, 32, § 2; repealed and reenacted by ‘ 


Laws 20183, oly 144, §. 4. 

Repeals; and reenactments., — Laws 2018, ch, 144, 
§ 4 repealed former ,40-1-6 NMSA}1978, and enacted a 
new section; effective June 14, 2013. 

Cross references. — For age of majority, 18 years, see 
28-6-1 NMSA 1978: 

For jurisdiction: ef ‘childrens court to authorize mar- 
riage of minor, see 32A-1-8:NMSA 1978, 


_ ANNOTATIONS 


Knowledge of person's age not element of offense. 
— The marrying of a female under 15; prohibited by this 
section (before its amendment), the penalty for which was 
provided by 40-1-8 NMSA 1978, belonged to that’ class 
of statutory misdemeanors where knowledge of the per- 
son's age'and an intent to marry one under age is not a 
necessary element of the offense. Territory v. Harwood, 


40-1-7. Incestuous marriages. 


40-1-9 


1910-NMSC-029, 15 N.M. 424, 110 P. 556, 29 L.R.A; (n.s.) 
504. 

Such marriages to be declared void by court. — 
Section 40-1-9 NMSA 1978 (before its’amendment) did 
not make the marriages of males;under 18 or females un- 
der 15 voidable for they were declared void by this section 
(before its amendment), but merely provided, that they 
should be declared void by court decree, and rendered 
less harsh the operation of the statute upon participants 
in such illegal marriages and their possible and innocent 
offspring without affecting the liability of the presiding of- 
ficial. Territory v. Harwood, 1910-NMSC-029, 15.N.M. 424, 
110 P. 556, 29 L.R.A. (n.s.) 504. 

Law reviews. — For article, "Annulment of Marriages 
in New Mexico: Part II - Proposed Statute," see 2 Nat. Re- 
sources J, 270 (1962),. 

Am. Jur. 2d, A.L.R. and C., J. S. references, — 52 Am. 
Jur. 2d Marriage § 14, 

Attack on marriage ofa child after, his death, 47 
A.L.R.2d 1393. 

Marriage as affecting jurisdiction of juvenile eourk over 
child, 14 A.L.R.2d 336. 

55 C.J.S. Marriage § 11. 


All marriages between relations and children, including grandparents and grandchildren of all 
degrees; between brothers and sisters:of full blood or of half blood; between uncles and nieces; and 
between aunts and nephews are declared incestuous and absolutely void. 


History: Laws 1876, ch. 31, § 1; C.L. 1884, § 992; C.L. 
1897, § 1425; Code 1915, § 3430; C.S. 1929, § 87-106; 
1941 Comp., § 65-107; 1953 Comp., § 57-1-7; 2013, ch. 
144, § 5. 

Compiler's notes. — Prior to Comp. Laws 1884, thin 
section contained the words "and first cousins' ' following 
the word "nephews." Those words were deleted to accord 
with Laws 1880, ch. 37, § 1, which repealed "such parts of 
all laws as prohibit the marriage of cousins of any degree." 

The 2013 amendment, effective June 14, 2013, defined 
incestuous marriages, added the title of the section; at the 
beginning of the section, deleted "Sec. 6"; after "children, 
including", deleted "grandfathers" and added "grand- 
parents"; after "all degrees; between", deleted "half"; af- 
ter "brothers and sisters", deleted "as also"; after "of full 
blood", added "or of half blood"; after "uncles and nieces" 
added "and between"; and deleted the former second 'sen- 
tence, which extended the section to illegitimate children 
to legitimize them. 


ANNOTATIONS 


Marriage valid where celebrated. — New Mexico's 
public policy against incest did not preclude the district 


40-1-8. Repealed. i 
Repeals. — Laws 2013; ch. 144, § 14 repealed 40-1-8 


NMSA 1978, as enacted by Laws 1876, ch. 31, § 3, relat- 
ing to contracting or performing ceremony for unlawful 


40-1-9. Prohibited marriages. 


court from awarding a mother primary physical custody of 
her children, after taking into account her plans to marry 
her uncle, where that choice was in the: best interests of 
the children, and mother and uncle:intended to reside in 
California. Leszinske v. Poole, 1990-NMCA-088, 110 N.M. 
663, 798 P.2d 1049, cert. denied, 110 N,M. 533, 797 P.2d 
983, 

Law reviews. — For article, ‘Annulment of Marriages 
in New Mexico: Part II - Proposed Statute," see 2 Nat. Re- 
sources J, 270 (1962). 

For. article, "New.Mexico's, 1969.-Criminal Abortion 
Law," see 10 Nat, Resources J..591,(1970), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 41 Am, 
Jur. 2d Incest 88 ine 

Incestuous marriage, attack after death of party,;' 47 
A,.L.R.2d 1393. 

55 C.J.S. Marriage § 16. 


marriage, effective June 14, 2013. For provisions of for- 
mer section, see the 2012 NMSA 1978 on NMOneSource 
.com. 


No marriage between relatives within the prohibited degrees or between or with persons under 
the prohibited ages shall be declared void except by a decree of the district court upon proper 
proceedings. A cause of action may be instituted by the minor, by next friend, by either parent or 
legal guardian of the minor or by the district attorney. In the case of minors, no party to the mar- 
riage who may be over the prohibited age shall be allowed to apply for or obtain a decree of the 
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40-1-9 


MARRIAGE IN GENERAL 


40-1-9 


court declaring the marriage void; but the minor may do so, and the court may, in its discretion, 
grant alimony until the minor becomes of age or remarries. If the parties should live together until 
they arrive at the age under which marriage is permitted by nd 3 then the ineeygcts shall be 


deemed legal and binding. 


History: Laws 1876, ch. 82, § 1; C.L. 1884, § 997: C.L. 


1897, §, 1430; Code 1915, § 3434; Laws 1927, ch. 110, 
§ 1; C.S, 1929, § 87-110; 1941 Comp., § 65-109; 1953 
Comp., 5 57-1-9; Laws. 1978, ch. 51, § 2; 2013, ch. 144, 
§ 6. 

| The 2013 amendment, effective June 14, 2013, elimi- 
nated annulment; in the title, deleted "annulment"; after 
"or between or with", deleted "infants" and added "per- 
sons"; deleted the former fourth sentence, which provided 
that children of a void marriage are legitimate with the 
right of inheritance from both parents; and in the current 
fourth sentence, after "under which marriage is", deleted 
"prohibited" and added "permitted". — 


ANNOTATIONS 


Penal provision not repealed by this section. — 
Penal provision of 40-1-8 NMSA 1978, directed against 
the uniting of persons under age in marriage, was not re- 
pealed by this section, enacted by same legislature, pro- 
viding that such marriages should be declared void only 
by court decree. Territory v. Harwood, 1910-NMSC-029, 15 
N.M, 424, 110 P, 556, 29 L.R.A, (n.s.) 504, 

Prohibited marriages to be declared void by court. 
— When the legislature provided in this section (before 
its amendment) that the marriages prohibited by 40-1-6 
NMSA 1978 (before its amendment) and 40-1-7 NMSA 
1978 should be declared void by court decree, it left them 
none the less contrary to law and none the less among 
those "declared invalid" by the preceding act. The effect was 
to render less harsh the operation of the statute upon the 
participants in such illegal marriage and their possible and 
innocent offspring. Territory v. Harwood; 1910-NMSC-029, 
15 N.M. 424, 110 P. 556, 29 L.R.A. (n.s,) 504. 

Applicability to alimony where bigamous mar- 
riage admitted. — This act applies to no invalid or void 
marriages other than those enumerated, and cannot.be 
grounds of alimony where a bigamous marriage is in ef- 
fect admitted. Prince v. Freeman, 1941-NMSC- 006, 45 
N.M. 148, 112 P.2d 821. 

Presumption as to validity of later marriage. — In 
dual marriage situations, where validity of second mar- 
riage is attacked on the basis of the first being a subsisting 
relationship at the time the second was contracted, the pre- 
sumption of validity attaches to the second marriage. Pan- 
zer v. Panzer, 1974-NMSC-092, 87 N.M, 29, 528 P.2d 888. 

To overcome presumption of validity which at- 
taches to later marriage proof is required of the prior 
marriage plus the fact that it has not been terminated by 
death or divorce. Panzer v, Panzer, 1974-NMSC-092, 87 
N.M. 29, 528 P.2d 888. 

Law reviews. — For article, "Annulment of Marriages 
in New Mexico," see 1 Nat. Resources J. 146 (196 Tic 

For article, "Annulment of Marriages in New Mexico; 
Part II - Proposed Statute,” see 2 Nat. Resources J, 270 
(1962). 

For symposium, "Equal Rights in Divorce and Separa- 
tion," see 3 N.M.L. Rey, 118 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — 4 Am. 
Jur, 2d Ahnulment of Marriage § 1; 52 Am. Jur. 2d Mar- 
riage §§ 6, 72 to 77, 148, 149. 

Misrepresentation or mistake as to identity or condition 
in life of one of the parties as affecting validity of mar- 
riage, 50 A.L.R.3d 1295. 

Mental capacity to marry, 57 A.L.R.2d 1250, 82 A.L. R. 2d 
1040, - 
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Effect of intoxication on’ mental capacity to marry, 57 
A.L.R.2d 1250, 82 A.L.R.2d 1040. 

Effect of annulment of marriage and rights arising out 
of acts or transactions between parties prior thereto, 2 
A.L.R.2d 637. 

Avoidance of procreation, a children as, ground for an- 


-nulment, 4.A.L.R.2d 227. 


Cohabitation of persons ceremonially married after 
learning of facts negativing dissolution of previous mar- 
riage of one, as afieding right to annulment, 4 A.L.R.2d 
542. 

Validity of marriage as affected by intention of the par- 
ties that it should be only’ a matter of form or jest, 14 
A.L.R.2d 624. 

Antenuptial knowledge. ~erede to alleged grounds as 
barring right to annulment, 15 A.L.R.2d 706. 

What-constitutes duress sufficient to warrant annul- 
ment of marriage, 16 A.L.R.2d 14380. 

Racial, religious or political differences as ground for 
annulment, 25 A.L.R.2d 928. 

Refusal of sexual] intercourse as fraud sufficient for an- 
nulment, 28 A.L.R:2d 499. 

Rights and remedies in respect of property accumulated 
by man and woman living together in illicit relations or 
under void marriage, 31 A.L.R.2d 1255. 

Applicability, to annulment actions, of residence re- 
quirements of divorce statutes, 32 A.L.R.2d 734. 

Soldiers' and Sailors' Civil Relief Act of 1940, as 
amended, as affecting matrimonial actions, 54 A.L.R.2d 
390, 

Right to allowance of permanent alimony in connection 
with decree of annulment, 54 A.L.R.2d 1410. 

Court's power as to custody and support of children in 
annulment proceedings, 63 A.L.R.2d 1008. 

Concealment of unchastity prior to marriage, as ground 
for annulment of marriage, 64 A.L.R.2d 742. 

Determination of paternity, legitimacy or legitimation 
of children in action for annulment, 65 A.L.R.2d 1881. 

Mental health of contesting parent as factor in award of 
child custody in annulment proceeding, 74 A.L.R.2d 1073. 

Determination of property rights in wedding presents 
in action for annulment, 75 A.L.R.2d 1365. 

Concealment of or misrepresentation as to previous 
marriage or divorce as ground for annulment of marriage, 
15 A.L.R.3d 759. 

Incapacity for sexual intercourse as ground for annul- 
ment, 52 A.L.R.3d 589. 

Annulment.as affecting will previously executed by 
husband or wife, 71 A,L.R.38d 1297, 

Right to allowance of permanent alimony in connection 
with decree of annulment, 81 A.L.R.3d 281, 

Recovery for services rendered by persons living in 
apparent relation of husband and wife without, express 
agreement,for compensation, 94 A.L.R.3d,552. 

Homosexuality, transvestism; and, similar sexual 
practices as grounds for annulment of marriage, 68 
A.L.R.4th 1069, 

Excessiveness of adequacy of attorneys' fees in domestic 
relations cases, 17 A.iL.R.5th 366. 

Sexual intercourse between. persons related by half 
blood as incest, 34 A.L.R.5th 723. 

Mental health of contesting parent as factor in award of 
child custody, 53 A.L.R.5th 375. 

55 C.J.S. Marriage $§ 35, 36. 
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40-1-10 DOMESTIC AFFAIRS 40-1-10 


40-1-10. License required; county clerk. 


A.. Each couple desiring to marry pursuant to the laws of New Mexico shall first obtain a li- 
cense from a county clerk of this state and following a ceremony conducted in this state file.the 
license for recording in the county issuing the license. 

B. To obtain a marriage license, the couple shall personally appear at the office of the county 
clerk issuing the license and provide sufficient identification to satisfy the county clerk as to each 
person's identity and qualification to receive a marriage license pursuant to Chapter 40, Article 1 
NMSA 1978. On application to a judge of the district court, the court, for good cause, may autho- 
rize a person unable to appear personally to obtain a license from the county clerk, and a certified 
copy of the judicial authorization shall be filed with the county clerk. 

C. The county clerk: 

(1) ‘shall collect the social security number of an applicant for a’marriage license only as 
provided for in Section 27-1-10 NMSA 1978; 

(2). shall not make available a social security number to another person except as Naas ded 
for in Section 27-1-10 NMSA 1978; and 

(3) may, thirty days after the commencement of each fiscal year, dispose of, in a secure 
manner, those social security numbers collected in the previous fiscal year that have not been re- 
quested as provided for in Section 27-1-10 NMSA 1978. 


History: Laws 1905, ch. 65, §.1; Code 1915, § 3435; P.3d 1148, cert. denied, 2010-NMCERT-010, 149 N.M. 64, 
C.S. 1929, § 87-111; Laws 1939, ch. 25, § 1; 1941 Comp., 243 P.38d 1146, 


§ 65-110; 1953 Comp., § 57-1-10; Laws 1969, ch. 104, Lack of evidence of license does not rebut pre- 
§ 1; 1973, ch. 51, § 3; 2013, ch. 144, § 7. sumption of marriage. — Mere lack of evidence of 
Cross references. — For validation of marriages in a record of the issuance of a license or of a ceremonial 
1905 where no license obtained, see 40-1-20 NMSA 1978. marriage is not sufficient to rebut the presumption of a 
For removal of local officers, see 10-4-1 to 10-4-29 NMSA ceremonial marriage. Trower v, Board of Cnty. Comm'rs, 
1978. | 1965-NMSC-040, 75 N.M. 125, 401 P.2d 109, overruled on 
For age of majority, 18 years, see 28-6-1 NMSA 1978. other grounds by Panzer v. Panzer, 1974- NMSC- 092, 87 
The 2013 amendment, effective June 14, 2013, required N.M. 29, 528 P.2d 888, 
that applicants for a marriage license personally appear Marriage i is civil contract which must be licensed. 
before the county clerk; required the county clerk to obtain — In New Mexico, marriage is a civil contract which must 
the social security numbers of applicants;.in Subsection be licensed. It is also a contract in which the public is in- 
A, after "couple desiring to marry" deleted "in" and added terested and to which the state is a party. In re Estate of 


"pursuant to the laws of", after "New Mexico shall", added Bivians, 1982-NMCA-132, 98 N.M. 722, 652 P.2d 744, cert, 
"first", after "county clerk", added."of this state", after "of quashed, 98 N.M, 762, 652 P.2d 1213. 


this state and", added "following a ceremony conducted in Only one parent's consent necessary. — When pa- 
this state", after "conducted in this state, file the", deleted rental consent to the marriage of a minor is required, the 
"some" and added "license" and deleted "following the mar- consent of only one parent is necessary. 1964 Op. Att'y 
riage ceremony", and deleted the former second sentence, Gen. No. 64-135. 

which prohibited the county clerk from issuing a marriage County clerk may issue marriage license where 
license to persons under the age of majority and required neither party has appeared personally to apply for the 
the county clerk to obtain the affidavits of two persons as to license where the form of application used is substantially 
the age of the applicants when there was a doubt as to their in agreement with 40-1-18 NMSA 1978 and the county clerk 
age; and added Subsections B and C. is satisfied as to the ages. 1967 Op. Att'y Gen. No. 67-88. 


Oath as to age before notary of another state. — 


ANNOTATIONS The only reason that the parties appear before the county 
Ceremonial marriage without a license is not clerk or the deputy clerk is to allow the clerk's office to 
void. — The New Mexico marriage licensure statute is determine if the parties are of legal age to be married in 
merely directory. Ceremonial marriages performed with- this state without parental consent. The parties.can take 
out a New Mexico license are valid. Rivera v. Rivera, an oath as to their age before a notary of any other state. 
2010-NMCA-106, 149 N.M. 66, 248 P.3d 1148, cert. denied, 1967 Op, Atty Gen. No. 67-88. 
2010-NMCERT-010, 149 N.M. 64, 243 P.3d 1146. There is no time limitation on validity of marriage 
Marriages performed pursuant to license issued licenses. 1968 Op. Att'y Gen. No, 68-53. 
by another state. — Where the parties obtained a mar- Marriage valid even though performed in county 
riage license in Texas; the marriage license authorized other than where license obtained. — A marriage is 
any person who was authorized by the laws of Texas to valid even though the marriage ceremony was performed 
perform marriage ceremonies in Texas to marry the par- in a county of this state other than the county wherein the 
ties; the parties were married by an ordained minister in matpage license was obtained by the parties. 1961-62 Op. 
New Mexico who was authorized to perform marriage cer- Att'y Gen. No. 61-104. . 
emonies in New Mexico and in Texas; and the parties com- Persons performing ceremonies not liable, — The 
pleted the marriage license by showing that the marriage act of a duly qualified justice of the peace (now magis- 
had occurred in New Mexico and recorded the marriage trate), priest or minister, in performing a marriage cere- 
license with the county clerk's office in Texas that had is- mony where the marriage license was obtained in a county 
sued the marriage license, the marriage of the parties was of this state other than that where the marriage ceremony 
valid. Rivera v. Rivera, 2010-NMCA-106, 149 N.M. 66, 243 was celebrated, does not fall within the mandatory or 
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40-1-11 


prohibited provisions, and the wording of this section does 
not expressly or by inference refer to persons performing 
the marriage ceremony. Therefore, such persons may per- 
form such ceremonies without violating the marriage laws 
or subjecting themselves to criminal penalty. 1961-62 Op. 
Att'y Gen. No. 61-104. 

Am, Jur, 2d, A.L.R. and C.J.S. references. — 52 Am. 
dur, 2d Marriage §§ 33, 34. 


40-1-11. Fees; disposition. 


MARRIAGE IN GENERAL 


40-1-14 


Right to attack validity of marriage after death of party 
thereto, 47 A.L.R.2d 1393. 

Validity of solemnized marriage as affected by defec- 
tive license, or license wrongfully issued or obtained, 61 
A.L.R.2d 847. 

55 C.J.S. Marriage §§ 25, 26. 


The county clerk shall receive a fee of twenty-five dollars ($25.00) for issuing, acknowledging 
and recording a marriage license and marriage certificate. Fifteen dollars ($15.00) of each fee shall 
be remitted by the county treasurer to the state treasurer, within fifteen days of the last Bay. of 
each month, for credit to the children's trust fund. 


Tuataies 1958 Comp., § 57-1-10.1, enacted by Laws 
1957, ch. 33, § 1; 1977, ch. 253, § 64; 1979, ch. 131, § 1; 
1985, ch. 52, § 1; 1986, ch. 15, § 10; 2013, ch. 144, § 8. 

Cross references. — For’ county clerks, see N.M. 
Const., art. VI, § 22 and Chapter 4, Article 40 NMSA 1978. 

For the state treasurer, see N.M. Const., art. V, § 1 and 
8-6-1 NMSA 1978. 

For county treasurers, see Chapter 4, Article 43 NMSA 
1978. 

For the department of health, see Chapter 9, Article 7 
NMSA 1978. 

For the secretary of health, see 9-7-6 NMSA 1978. 

For the children's trust fund, see Chapter 24, Article 19 
NMSA 1978. 

The 2013 amendment, effective June 14, 2018, elimi- 
nated the requirement that applicants for a marriage 
license file physicians’ certifications; in the title, deleted 
"Certificate required" and added "Fees; disposition"; de- 
leted former Subsection A, which required that applicants 
for a marriage license file physicians’ certifications that 
they have had all tests and examinations required by the 
health and environment department; deleted former Sub- 
section B, which required the health services division to 
provide a form of certification; deleted former Subsection 


40-1-12. Repealed. 


Repeals. — Laws 2013, ch. 144, § 14 repealed 40-1-12 
NMSA 1978, as enacted by Laws 1957, ch. 33, § 2, relat- 
ing to exceptions, effective June 14, 2013. For provisions 


40-1-13. Repealed. 


Repeals. — Laws 2013, ch. 144, § 14 repealed 40-1-13 
NMSA 1978, as enacted by Laws 1957, ch. 33, § 3, relat- 
ing to penalties, effective June 14, 20138. For provisions 


C, which required the health and environment. depart- 
ment to make rules and employ personnel necessary to 
enforce the certification requirements; and deleted former 
Subsection D, which permitted county clerks to accept cer- 
tifications from other states with a premarital law. 


ANNOTATIONS 


Premarital blood tests to be made at any labora- 
tory. — Clearly the statute authorizes the performance of 
premarital blood tests at any laboratory approved by the 
department of health and.is not.confined in its operation 
to laboratories operated directly by the department. 1957- 
58 Op. Att'y Gen. No. 58-140. 

Serological tests during pregnancy must be made 
at laboratory operated directly by state health depart- 
ment (now department of health), although premarital 
blood tests may be processed by any approved laboratory. 
1957-58 Op. Att'y Gen. No. 58-140. 

Repeal of regulations. — The department of health 
may legally repeal regulations enacted pursuant to this 
section that require marriage license applicants to ob- 
tain and file physician's certificates. 1995 Op. Att'y Gen. 
No. 95-02. 


of former section, see the 2012 NMSA 1978 on NMOne 
Source.com. 


of former section, see the 2012 NMSA 1978 on NMOne 
Source. com. 


40-1-14. Production of license and proof of legal qualifications. 


Prior to a ceremony, all persons authorized to solemnize marriage shall require the parties con- 
templating marriage to produce a license signed and sealed by the county clerk issuing the license. 
Nothing in Chapter 40, Article 1 NMSA 1978 shall excuse any person authorized by the laws of 
this state to solemnize ee contract of marriage from being satisfied as to the legal qualifications of 
any parties desiring to be married, in addition to the authority conferred by the license. 


History: Laws 1905, ch. 65, § 8; Code 1915, § 3437; 
C.S. 1929, § 87-113; 1941 Comp., § 65-112; 1953 Comp., 
§ 57-1-12; 2013, ch. 144, § 9. 


The 2013 amendment, effective June 14, 2013, re- 
quired all persons authorized to solemnize marriage to 
require the parties to produce a marriage license; added 
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40-1-15 DOMESTIC AFFAIRS 40-1-17 


same care in satisfying himself" and added "authorized by 
the laws of this state to solemnize the contract of mar- 
riage from being satisfied" and after "any parties desir- 
ing", deleted "him to perform the marriage ceremony, now 
required of him by law" and added "to be married". 


the title of the section; after the title, deleted "Sec. 13"; in 
the first sentence, added "Prior to a ceremony" and after 
"county clerk", deleted "authorizingsaid marriage" and 
added "issuing the license"; and in the second sentence, - 
after "excuse any person", deleted "from exercising the - 


40-1-15. Certification of marriage; recording and indexing. 


A. It is the duty of all persons solemnizing the contract of marriage:in this state to certify the 
marriage to the county clerk within ninety days from the date of the marriage ceremony. Upon 
ensuring the information on the certificate is complete and legible, the county clerk shall immedi- 
ately upon receipt of the certificate cause it to be eit recorded and indexed in a ree goscaie'3) 
record as a part of the county records. | 

B. The county clerk may issue a certificate of ua Fdetton or civialet or reissue ‘an Spotieattotl for 
a marriage license, a marriage license or a certificate of marriage as a result of a typographical or 
data entry error by the office of the county clerk. The county clerk shall issue a certificate of correc- 
tion or correct or reissue an application for a marriage license, a marriage license or a certificate of 


marriage to correct.an.error.on the document upon order of the district court. 


History: Laws 1905, ch. 65, § 4; Code 1915, § 3438; 
C.S. 1929, § 87-114; 1941 Comp., § 65-113; 1953 Comp., 
§ 57+1-13; 20138, ch. 144, § 10. 

Cross references,” — For county clerks, see N:M. 
Const., art. VI, § 22 and Chapter 4, Article 40 NMSA 1978. 

The 2013 amendment, effective June 14, 2013, pro- 
vided for ‘correction of marriage certificates; added the 
title; in Subsection A, in the first sentence; after "duty of 
all persons", deleted "performing the marriage ceremony" 
and added "solemnizing the contract of marriage", after 
"from the date of the marriage", added "ceremony"; and 
in the second séntence, at the beginning of the sentence, 
added "Upon ensuring the information on the certificate is 
complete and legible, the", and after "permanent record", 
deleted "book kept for that purpose"; and added Subsec- 
tion B. 


40-1-16. Application of law. 


ANNOTATIONS 


Lack of evidence of license does not rebut pre- 
sumption. — Mere lack of evidence of a record of the 
issuance of a license or of a ceremonial marriage is not 
sufficient to rebut the presumption of a ceremonial mar- 
riage, Trower v. Board of Cnty, Comm'rs, 1965-NMSC-040, 
75 N.M. 125; 401 P.2d 109, overruled on other grounds by 
Panzer v. Panzer, 1974- NMSC- 092, 87 N.M. 29, 528 P.2d 
888. 

Clerk's duty atuoltite even if marriage peifobnied 
in other county. — The county clerk's duty to record 
marriage certificates is absolute and it cannot be avoided 
by the fact that’ the marriage was not performed in his 
county: 1943-44 Op. Att'y Gen. No. 43-4225, 


A. Achild born to parents who are not married to each other has the same rights pursuant to 
the law as a child born to parents who are married to each other, 

B. Nothing in Chapter 40, Article 1: NMSA 1978 shall be construed to in any manner interfere 
with the records kept by any civil magistrate, religious society, church organization or federally 
recognized Indian nation, tribe or pueblo or with any additional form of perernony, yaa F or 


requirement prescribed by them. 


History: Laws 1905, ch. 65, § 5; Code 1915, § 3439; 
§ 57-1-14; 2018, ch. 144, § 11. 


The 2018 amendment, effective June 14, 2013, pro- 


vided for the legal rights-of children born.to parents who 


40-1-17. Uniform use form. 


i 


‘are not married to each other; added the title; added Sub- 


section A; and in Subsection B, after "church organiza- 
tion", added "or federally recognized Indian nation, tribe 
or pueblo". 


To ensure a uniform system of records of all marriages contracted and the better preservation 
of the records for future reference, the form of application, license and certificate shall be substan- 
tially as provided in Section 40-1-18 NMSA 1978, each blank to be numbered consecutively cor- - 
responding with the page number of the record book in the clerk's office; provided that the medical 
evaluation language shall not be printed on the application until such time as the: mertebarya of 
health deems such evaluation necessary through the issuance of rules. 
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History: Laws 1905, ch. 65, § 7; Code 1915, § 3441; 
C.S. 1929, § 87-120; 1941 Comp., § 65-116; 1958 Comp., 
§ 57-1-15; 2013, ch. 144, § 12. 

Cross references, — For county clerks, see N.M. 
Const., art. VI, § 22 and Chapter 4, Article 40 NMSA 1978. 

The 2013 amendment, effective June 14, 2013, provided 
for the use of uniform applications, licenses and certificates; 
added the title; after "preservation of", deleted "said record" 
and added "the records"; after "license and certificate", de- 
leted "provided herein"; after "shall be substantially as", 
deleted "follows" and added "provided in Section 40-1-18 
NMSA 1978"; and after "in the clerk’s office", deleted "all 
such blanks to be provided free of cost by the county for pub- 
lic use" and added the reminder of the sentence. 


MARRIAGE IN GENERAL 


40-1-18 


ANNOTATIONS 


County clerk may issue marriage license where 
neither party has appeared personally to apply for 
the license where the form of application used is substan- 
tially in agreement with 40-1-18 NMSA 1978 and the 
county clerk is satisfied as to the ages. 1967 Op. Att'y Gen. 
No. 67-88, 

Lack of witnesses would not invalidate marriage. 
— Lack of witnesses at a marriage ceremony, where mar- 
riage was valid in other respects, would not invalidate the 
marriage. 1943-44 Op. Att'y Gen. No. 43-4280. 


40-1-18. Form of application, license and certificate. 


APPLICATION FOR MARRIAGE LICENSE 


No. STATEMENTS 
RECEIVED AND FILED | 
IN COUNTY CLERK'S OFFICE 
at o'clock .M. 
19 
DATE OF PREMARITAL PHYSICAL EXAMINATION 

Bride 
Groom 
COUNTY CLERK COUNTY 
By Deputy 


To the County Clerk: We the undersigned hereby make application to be united in marriage and 
certify that we are not related within the degree prohibited by the laws of this state; that neither 
is bound by marriage to another; that there exists no legal impediment to this marriage; and that 


the information contained herein is correct. 


Male Applicant 
Date of 
Birth 
Place of 
Birth 
Present 
Address 


Signature 
Subscribed and sworn to before me this 


(seal) 


Signature County Clerk 


Female Applicant 
Date of 
Birth 
Place of 
Birth 
Present 
Address 


Signature 


day of AD. 9a «.. 


By Deputy 


CONSENT OF PARENT OR GUARDIAN 


I, the parent (guardian) of 
marry, waiving the question of minority. 


(Where either party is under age) 


, hereby consent to the granting of a license to 


Signature Parent (Guardian) 
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I, the parent (guardian) of 
marry, waiving the question of minority. 


DOMESTIC AFFAIRS 


40-1-18 
; hereby consent to the granting:of a license to 


‘ 


Signature Parent (Guardian) 


en MARRIAGE LICENSE 
State of New Mexico, ' 
ae Ss. 
County of 
To any Person ihoead by Law to Perform the Marriage Capen 
Greeting: 
You are hereby authorized to join in marriage of . mio _- and 
of and of this license you will make due return to my office 
within the time prescribed by law. 
Witness my hand and the seal of said court at this ~ _ day of 
yaa 

County Clerk 
Recorded AS fh Set By peer Mig | 
In marriage record book no. 

County Clerk 

MARRIAGE CERTIFICATE 
State of New Mexico, 
SS. 

County of ' | ) tihy 
I hereby eel that on har day. of yAwD 19 cocis rato fin, said 


county and state, I, the undersigned, a 


, did join in the Holy Bonds of Matrimony 


in accordance with the laws of the state of New Mexico and the authorization of the foregoing 


license of 


and rc Mbit 


Witness my hand and seal the aks and year last above written. 


(Official Title) 
WITNESSES: 
Signed Groom Signed Bride. 
Recorded this day of , A. D., 19 , at M. ‘ 
Marriage Record Book No. , Page No. 


History: 1953 Comp., § 57-1-16, enacted by Laws 


1961, ch. 99, § 1. } 
ANNOTATIONS 


Gender-neutral forms. — To comply with the New 
Mexico constitution, gender-neutral language must be 


County Clerk 


utilized in identifying the applicants and spouses in the 
forms required by 40-1-18 NMSA 1978. Griego v. Oliver, 
2014-NMSC-003. 

. Form indicates that only one parent need consent 
to marriage of underage child, 1964 Op. Att'y Gen. No, 64- 
135. > P At ed 
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40-1-19. Offenses; penalties. 


A. For failure to perform the county dlark's responsibilities and duties pn Gating to Chapter 40, 
Article 1 NMSA 1978, a county clerk is Apapanaible.o on the county clerk's official bond for damages 
suffered by the injured party. 

B. Aperson who performs the marriage ceremony or parties a marriage to the county clerk, who 
neglects or fails to comply with the provisions of Chapter 40, Article 1 NMSA 1978 and any person 
who willfully violates the law by deceiving or attempting to deceive or mislead any officer or person 
in order to obtain a marriage license or to be married contrary to law is upon conviction guilty of 
a misdemeanor and shall be sentenced pursuant to the provisions of Section 31-19-1 NMSA 1978. 


History: Laws 1905, ch. 65, § 9; Code 1915, § 3448; 
C.S. 1929, § 87-122; 1941 Comp., § 65-118; 1953 Comp., 
§ 57-1-17; 2018, ch. 144, § 13. 

Cross references. — For county clerks, see N.M. 
Const., art. VI, § 22 and Chapter 4;Article 40 NMSA 1978. 

The 2013 amendment, effective June 14, 2013, in- 
creased penalties; added the title; deleted "Any county clerk 
or"; added Subsection A; in Subsection B, after phrase "A 
person", deleted "authorized by law to perform" and added 
"who performs", after "marriage ceremony", added "or cer- 
tifies a marriage to the county clerk", after "any officer or 
person", deleted "authorized to perform the marriage cer- 
emony", after "contrary to law", deleted "shall be deemed" 
and added "is upon conviction", and after "misdemeanor 
and", deleted language which provided for a minimum fifty 
dollar and a maximum one hundred dollar fine or impris- 
onment, and added the remainder of the sentence. 


ANNOTATIONS 


Penalty for performing marriage in county other 
than where license obtained. — The act of a duly 
qualified justice of the peace (now magistrate), priest or 
minister in performing a marriage ceremony where the 
marriage license was obtained in a county of this state 
other than that where the marriage ceremony was cel- 
ebrated does not fall within the mandatory or prohibited 
provisions, and the wording of 40-1-10 NMSA 1978 does 
not expressly or by inference refer to persons performing 
the marriage ceremony. Therefore, such persons may per- 
form such ceremonies without violating the marriage laws 
or subjecting themselves to criminal penalty. 1961-62 Op. 
Att'y Gen. No. 61-104. 


40-1-20. [Marriages without license in 1905 validated. js 


All marriages celebrated or contracted in the territory of New Mexico, during the year A.D. 1905, 
without the persons entering into the marriage relation, having first obtained a license from the 
probate clerk of the proper county, but which marriages were valid according to the law as it ex- 
isted prior to April 13, 1905, are hereby validated and legalized and shall have the same force and 
effect as if such marriages had been celebrated or contracted after the parties contracting such 
marriage had first obtained a license to marry from the probate clerk of the county wherein such 


marriage occurred. 


History: Laws 1909, ch. 91, § 1; Code 1915, § 3444; 
C.S. 1929, § 87-123; 1941 Comp, § 65-119; 1953 Comp., 
§ 57-1- 18. 


Cross references. — For probate court clerks, see 34- 
7-4 NMSA 1978. 


ARTICLE 2 
Rights of Married Persons Generally 


Sec. 

40-2-1, Mutual obligations of husband and wife. 

40-2-2. Contract rights of married persons. 

40-2-3. Powers of attorney; joinder of spouse unnecessary. 

40-2-4. Execution of marriage settlement and separation 
contracts. 

40-2-5. Recording of marriage settlement or separation 
contract. 


Sec. 

40-2-6. Effect of recording or failure to record settlement 
or separation contract. 

40-2-7, Persons who may make marriage settlements. 

40-2-8. Extent of mutual alteration of legal relations. 

40-2-9. Consideration in separation contract. : 


40-2-1. [Mutual obligations of husband and wife.] 


Husband and wife contract toward each other obligations of mutual respect, fidelity and sup- 


port. 
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History: Laws 1907, ch. 37, § 1; Code 1915, § 2744; 
C.S. 1929, § 68-101; 1941 Comp., § 65-201; 1953 Comp., 
§ 57-2-1, 


DOMESTIC AFFAIRS 


Cross references. — For dissolution of marriage, see - 


40-4-1 to 40-4-20 NMSA 1978. 
For Uniform Interstate Family Support Act, see 40-6A- 
100 NMSA 1978. 


ANNOTATIONS 


As a general rule, spouses are permitted to sue 
each other for intentional torts. Papatheofanis v, Al- 
len, 2010-NMCA-036, 148 N.M..791, 242 P.3d 358, cert. 
quashed, 2010-NMCERT-011, 150 N.M. 490, 262 P.3d 
1143, 

Claims for intentional torts between spouses. — 
Where, during the marriage of plaintiff and defendant, 
defendant induced plaintiff to convey a one-half interest 
in the family home, which was plaintiff's solely owned 
property, to defendant by representing to plaintiff that if 
plaintiff died, the parties’ child would not have an interest 
in the home; defendant falsely commenced a domestic vio- 
lence claim against plaintiff; defendant falsely reported to 
plaintiff's employer that plaintiff was misusing govern- 
ment property at plaintiff's workplace; without the knowl- 
edge or permission of plaintiff, defendant opened credit 
card accounts by forging plaintiff's name on application 
forms, leased a vehicle using plaintiff’s information, and 
registered a patent in defendant’s name using plaintiff's 
intellectual property; and defendant was an attorney and 
a mortgage loan officer, the jury verdict in plaintiff's ac- 
tion against defendant finding defendant liable for fraud, 
breach of fiduciary duty, malicious abuse of process, and 
defamation was supported by substantial evidence. Pa- 
patheofanis v. Allen, 2010-NMCA-036, 148 N.M. 791, 242 
P.3d 358, cert. quashed, 2010-NMCERT-011, 150 N.M. 
490, 262 P.3d.1143 

Abatement of alimony is properly granted where 
it is shown that a wife has procured a divorce on cross- 
complaint in her husband's suit for divorce; that she had 
received $22,500 in a property settlement. and an award of 
$60.00 per month alimony; that she had no children, but 
was the sole support of her mother; that she had remarried 
but was suing to have the second marriage annulled on 
the ground of fraud. Mindlin v. Mindlin, 1937-NMSC-012, 
41 N.M, 155, 66 P.2d 260. 

Alimony accruing subsequent to remarriage. 
— Where divorced wife admitted her remarriage and no 
proof of such exceptional circumstances as would justify 
a continuance of the husband's duty to support his ex- 
wife subsequent to her remarriage, it appeared trial court 
erred in awarding wife alimony accruing subsequent 
to her remarriage. Kuert v. Kuert, 1956-NMSC-002, 60 
N.M. 482, 292 P.2d 115, superseded by statute, Galassi v. 
Galassi, 2009-NMCA-026, 145 N.M. 630, 208 P.3d 161. 

Alimony after remarriage not good public policy 
unless exceptional circumstances. — When the wife 
contracts a subsequent marriage with another, thus cre- 
ating.a duty of support in him, good public policy. does 
not demand that she continue to receive support from 
her first. husband unless she prove exceptional circum- 
stances. Kuert v. Kuert, 1956-NMSC-002, 60 N.M, 432, 
292 P.2d 115, superseded by statute, Galassi, v.. Galassi, 
2009-NMCA-026, 145 N.M. 630, 203 P.3d 161. 

Proof of remarriage establishes case for alimony 
modification. — Proof of his former wife's remarriage 
establishes the divorced husband's prima facie case for 
modification of alimony payments coming due subsequent 
to such remarriage. Kuert v. Kuert, 1956-NMSC-002, 60 
N.M. 432, 292 P.2d 115, superseded by statute, Galassi v. 
Galassi, 2009-NMCA-026, 145 N.M. 630, 203 P.3d 161. 
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Wife's mother entitled to recover from husband 
for necessities, — In the case of a wife whose husband 
neglected and abandoned her when she was sick in bed 
and without provisions, and her mother took her home 
and provided her with the necessities of life, including 
nursing and medical care, the mother was entitled to re- 
cover of the husband the cost of such necessities. Nicholas 
v. Bickford, 1940-NMSC-018, 44 N.M. 210, 100 P.2d 906 
(decided under former law). 

When husband fails to provide necessities. — In 
suit by a mother against her daughter's husband for nec- 
essaries furnished the daughter by the mother, it must 
appear that the husband had failed to provide the nec- 
essaries, including medical care. Nicholas v. Bickford, 
1940-NMSC-018, 44 N.M. 210, 100 P.2d 906 (decided un- 
der former law). 

Father entitled to recovery for support Car niaient 
wife. — In action for divorce the wife is not entitled to 
recovery for support furnished her by her father as cause 
of action for such support, if any, is vested in the father. 
Harper v. Harper, 1950-NMSC-024, 54.N.M. 194, 217 P.2d 
857 (decided under former law). 

Husband's liability for medical services. — A hus- 
band is not liable for medical services rendered his wife 
upon her individual written promise to pay therefor, it not 
being shown that he had neglected to furnish or provide 
for adequate service of the kind. Chevallier v. Connors, 
1927-NMSC-084, 83 N.M. 93, 262 P. 178 (decided under 
former law). 

Removal of wife from county to defeat recovery 
on note. — Agreement by. husband to remove his wife 
from the county of their domicile, and to keep her out of 
the county, was not such an illegal contract as could be 
availed of by the maker of a promissory note to defeat re- 
covery thereon. Dominguez v. Rocas, 1929-NMSC-072, 34 
N.M. 317, 281 P, 25 (decided under former law). 

Duty of support is owed from husband to wife at 
common law and under this section. 1963-64 Op. Att'y 


_ Gen, No. 63-151. 
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Remarriage of wife relieves former husband of the 
duty of support of the ex-wife as of her remarriage. a 
64 Op. Att'y Gen. No. 63-151. 

Law reviews. — For symposium, "The Effects of an 
Equal Rights Amendment on the New Mexico System 
of Community Property: Problems of Characterization, 
Management and Control," see 3 N.M.L. Rev. 11 (1978). 

For symposium, "Equal Rights in Divorce and Separa- 
tion," see 3.N.M.L., Rev. 118 (1973), sk 

For article, "The Community Property Act of 1973: A 
Commentary and Quasi-Legislative History," see 5 N.M.L. 
Rev. 1 (1974), 

_ For article, "Arbitration of Domestic Relations Disputes 
in New Mexico," see 16 N.M.L. Rev. 321 (1986). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 73 Am. 
Jur. 2d Support of Persons §§ 21, 22. 

Rights and remedies in respect of property accumulated 
by man and woman living together in illicit relations or 
under void marriage, 31 A.L.R.2d 1255. 

Marriage as extinguishing contractual indebtedness be- 
tween parties, 45 A.L.R.2d 722. 

Husband's liability to third person for necessaries fur- 
nished wife separated from him, 60 A.L.R.2d 7, 

Wife's liability for necessaries furnished husband, 11 
A.L.R.4th 1160. 

Necessity, in action against husband for necessaries fur- 
nished wife, or proving husband's failure to provide neces- 
sities, 19 A.L.R.4th 432. 

Modern status of rule that husband is primarily or solely 
liable for necessaries furnished wife, 20 A.L.R.4th 196. 
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RIGHTS OF MARRIED PERSONS GENERALLY 


40-2-2 


40-2-2. [Contract rights of married persons. ] 


Either husband or wife may enter into any engagement or transaction with the other, or with 
any other person respecting property, which. either might, if unmarried; subject, in transactions 
between themselves, to the general rules of common law which control the actions of persons oc- 


cupying confidential relations with each other. 


History: Laws 1907, ch. 37, § 4; Code 1915, § 2750; 
C.S. 1929, § 68-201; 1941 Comp. +» § 65-206; ni Comp., 
§ 57-2-6. 

Cross references. — For transfer of rights in public 
lands of United States, being invalid without consent of 
wife, see 19-3-8 NMSA 1978. 


ANNOTATIONS 


I, GENERAL CONSIDERATION. 

Il. CONFIDENTIAL RELATIONSHIP; UNDUE _IN- 
FLUENCE. 

Il]. TRANSMUTATION OF PROPERTY. 


‘I.GENERAL CONSIDERATION. 


Right not extended. — The right. granted by this sec- 
tion is not extended by 40-2-8 NMSA 1978, except the 
authority to enter into separation agreements. McDon- 
ald v. Lambert, 1938-NMSC-065, 43 .N.M, 27, 85 P.2d 78, 
120 A.L.R. 250, overruled on.other grounds by Chavez v, 
Chavez, 1952-NMSC-050, 56 N.M. 393, 244 P.2d 781. 

‘Law of Spain and Mexico as basis for interpreta- 
tion. — Since the civil law of Spain and Mexico served 
as the model for the statutory law of this state concern- 
ing the property rights of husband and wife, that law will 
be looked to as the basis for interpretation and definition. 
McDonald. v, Senn, 1949-NMSC-020, 53 N.M. 198, 204 
P.2d 990, 10 A.L.R.2d 966, 

Right of conveyance by wife to husband. — Since 
the enactment.of Laws 1901, ch. 62, § 5 (repealed by Laws 
1907, ch. 37, § 84) and this section, a married woman 
has an unquestioned right to convey real estate directly 
to her husband, subject to the general rules of the com- 
mon law which control the actions of persons occupying 
confidential relations with each other. Duncan v, Brown, 
1914-NMSC-013, 18 N.M: 579, 139 P. 140. 

Husband or wife as agent or attorney-in-fact for 
other. — As to contracts between husband and wife in 
relation to all subjects, either the husband or wife may be 
constituted the agent or attorney-in-fact of the other or 
contract with the other as fully as if such relation did not 
exist. McAllister v. Hutchison, 1904-NMSC- 005, 12 N.M. 
111, 75 P41. 

Suit to cancel deed and beftleinant agreement, 
— Where, in suit to cancel for lack of consideration deed 
and settlement agreement entered into prior to, divorce, 
the transaction was so inequitable to the wife as to shock 
the conscience andthe only possible defense was the stat- 
ute of limitations, or laches, to establish which the bur- 
den rests upon the defendant husband, trial court should 


determine, first, whether husband at time of execution of * 


he deed and the agreement held a fraudulent ‘intent not 

perform on his part, and, second, when the wife first 
iscovered this fraud. Primus v. Clark, 1944-NMSC-080, 
8 N.M. 240, 149 P.2d 535. 

Mutual rescission of insurance policy where wife 
cashed premium check. — Where insurer returned in- 
sured's check for amount of premiums paid subsequent to 
reinstatement of a life and disability policy accompanied 
by a letter declaring rescission of the reinstatement for 
concealments in the-application for reinstatement and the 
wife cashed the check six months after its receipt without 
insured's knowledge, a mutual rescission was neverthe- 
less accomplished by reason of retention of the check for 
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six months and insured's failure for three years and three 
months after learning that-his wife had cashed the check 
to repudiate her authority to do so. Warren v. N.Y. Life Ins. 
Co., 1936-NMSC-031, 40 N.M. 258, 58 P.2d 1175. 

Separation agreement provisions for alimony 
subject to change. — In a separation agreement the 
provisions for alimony are entirely severable from the 
provisions as to property, and where the separation agree- 
ment was merged in the decree of divorce and became a 
part thereof, the provision for alimony is, by reason of the 
statute authorizing the court to modify provision for ali- 
mony at any time, subject to change. Scanlon v. Scanlon, 
1955-NMSC-035, 60.N.M. 43, 287 P.2d 238. 

Separation agreement not set aside where just and 
equitable. — A separation agreement between husband 
and wife, fairly entered into under these sections, whereby 
the wife releases, for an adequate consideration, her entire 
interest in the community, will not be set aside at the suit 
of the wife, where just and equitable in terms. McDaniel v. 
McDaniel, 1932-NMSC-062, 36 N.M. 335, 15 P.2d 229. 

Agreement may be set aside in discretion of court. 
— A separation agreement in New Mexico, though binding 
upon the parties during such time as they are separated as 
husband and wife, when submitted in a divorce case for con- 
sideration of the court; is subject to such action as the court 
in its discretion may take, and the court may disregard any 
previous agreement for support and make such award as in 
the discretion of the court may seem just and fair. Scanlon v, 
Scanlon, 1955-NMSC-035, 60 N.M. 43, 287'P.2d 238. 

Agreement void where contrary to public policy. 
— Provisions of a separation contract which would cut the 
plaintiff off without support from her former spouse in 
the case of spouse's remarriage though plaintiff remained 
single, or in the case of spouse's change of occupation, 
are void as contrary to public policy. Scanlon v. Scanlon, 
1955-NMSC-035, 60 N.M. 43, 287 P.2d 238. 

Promissory note binds wife's separate property. 
— A promissory note is an engagement respecting prop- 
erty which a married woman may make, although it can 
be enforced only against her separate property; if she 
signs a note for her husband as an accommodation maker, 
she is liable although executed for a community debt. 
First Sav. Bank & Trust Co, v. Flournoy, 1917-NMSC-093, 
24'N.M. 256, 171 P. 793. 

Appellant-wife had a complete right to enter into an 
undertaking and to subject her property to liabilities dif- 
fering from those which under the law would otherwise 
apply by executing a note as an accommodation to her 
husband for the benefit of the bank and pledging her sep- 
arate credit which is liable for the judgment. Commerce 
Bank & Trust v. Jones, 1971-NMSC-107, 83 N.M, 236, 490 
P.2d 678. 

Even though indebtedness may be community in 
nature as between the conjugal partners, the wife, by 
her acts or omissions in dealings with third parties, may 
make her separate property liable for its payment. Com- 
merce Bank & Trust v. Jones, 1971-NMSC-107, 88 N.M. 
236, 490 P.2d 678. 


I], CONFIDENTIAL RELATIONSHIP; 
UNDUE INFLUENCE. 


Undue influence within a confidential relation- 
ship is a moral, social, or domestic force exerted upon a 
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party so as to control the free action of his will. Hughes 
v. Hughes, 1981-NMSC-110, 96 N.M. 719, 634 P.2d 1271. 

Presumption of undue influence in a confiden- 
tial relationship will be applied unless it is determined 
that defendant's evidence presented:in rebuttal is suf- 
ficient to overcome the presumption, Hughes v,,Hughes, 
1981-NMSC-110, 96 N.M. 719, 634 P.2d 1271. 

Inference of undue influence. — Where deed of con- 
veyance has been made by husband to wife after persistent 
nagging, followed by threats of divorce and abandonment 
unless the deed is executed, there is legitimate inference 
that such deed was made as a result of an undue influence. 
Trigg v. Trigg, 1933-NMSC-040, 37 N.M. 296, 22 P.2d 119, 

Influence so used as to confuse judgment and 
control will. — The affection, confidence and gratitude 
which inspires the gift from a husband to a wife, being a 
natural and lawful influence, does not render the gift void- 
able, unless the influence has, been so used as to confuse 
the judgment and control.the will of the donor, Trigg. v. 
Trigg, 1983-NMSC-040, 37 N.M. 296, 22 P.2d.119. 

Presumption against validity of conveyance from 
wife to husband. — If conveyance is from wife to husband, 
there may be a presumption against,its validity on account 
of the confidential relation.of husband and wife}-and. the 
supposed dominant influence of the husband; but this pre- 
sumption is overcome by proof that the wife received ade- 
quate consideration; that the conveyance was to her advan- 
tage, and was not obtained by duress or undue influence. 
Trigg v. Trigg, 1933-NMSC-040, 37 .N.M. 296, 22 P.2d 119, 

Construction.of duress not.same for husband and 
wife, — The same strictness of construction as, to.what 
would constitute legal duress on.the part of the husband 
does not apply against the wife by reason of their peculiar 
relationship. Trigg v. Trigg, 1988-NMSC-040, 37 N.M. 296, 
22 P.2d 119. 

In case of actual fraud in obtaining separation 
agreement whereby one spouse obtains an advantage 
over the other, the confidential relation existing between 
them may be invoked, and the trust principles of equity 
become operative, Curtis..v, Curtis, 1952-NMSC-082, 56 
N.M. 695, 248.P.2d 683. 

If wife did not know she was signing separation 
agreement which would be used against her as a perma- 
nent division of community property, the fraud. practiced 
on her was a fraud de facto and the agreement was void 
ab.initio. Curtis v. Curtis, 1952-NMSC-082, 56 N.M. 695, 
248 P.2d 683. 

Adequate. consideration required in transfer be- 
tween husband and wife. — Where a husband enters 
into an agreement with his wife whereby she transfers to 
the husband her interest in the community property for a 
grossly inadequate consideration, the husband in regard 
to the transaction stands in the position of trustee and 
owes to the wife the duty of a full and fair disclosure as 
to the value of the property, and he must pay an adequate 
consideration therefor. Beals v. Ares, 1919-NMSC-067, 25 
N.M,,459, 185 P. 780. 

Burden upon husband to show full disclosure. — 
Where a husband in contemplation of a divorce, through 
his attorney, made a property settlement with his wife by 
which he acquired her interest in the community property, 
worth approximately $100,000, for $4,000, the burden was 
upon the husband,.in an action by the wife to set aside 
the contract, to show. the payment of adequate consider- 
ation, full disclosure by him as.to the right of the wife and 
the value of the property, and that the wife had competent 
and independent advice, Beals v. Ares, 1919-NMSC-067, 
25 N.M. 459, 185 P. 780. 


IN. TRANSMUTATION OF PROPERTY. 


"Transmutation" defined. — Transmutation is a gen- 
eral term used to describe arrangements between spouses 
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to convert. property from separate property to community 
property and vice versa. While transmutation is recog- 
nized, the party alleging the transmutation must estab- 
lish the transmutation of property to community prop- 


‘erty by clear, strong and convincing proof. Allen v. Allen, 


1982-NMSC-118, 98 .N.M. 652, 651 P.2d 1296. 

This section authorizes transmutation of commu- 
nity funds into property held in joint tenancy by husband 
and wife, and contrary decisions are expressly overruled. 
Chavez v, Chavez, 1952-NMSC-050, 56 N.M. 393, 244 P.2d 
781, 30A.L.R.2d 1236, 

Transmutation must be Siprieiad by clear, 
strong and convincing proof. — Transmutation of 
community funds into joint tenancy must be supported by 
proof which is clear, strong and convincing, and a mere 
preponderance of the evidence will not suffice to effect it. 
Chavez v. Chavez, 1952-NMSC-050, 56 N.M. 398, 244 P.2d 
781, 30 A.L.R.2d 1236. 

Constructive fraud in transmutation agreement. 
— Transactions between spouses in which one spouse se- 
cured a decided advantage over the other are presumptively 
fraudulent. In such transactions, in order to overcome the 
presumption of fraud, it is the duty of the spouse who has 
gained the advantage to show the payment of an adequate 
consideration, full disclosure by him or her as to the rights of 
the other and the value and extent of the community prop- 
erty, and that the other had competent and independent ad- 
vice in conferring the benefits upon him or her, Where the 
advantaged spouse fails to make this showing, the district 
court is to set aside the agreements in question, to ascertain 
the value and extent of the community property, and to di- 
vide the community property between the parties. oer 
v, Gabriele, 2018-NMCA-042, cert. denied. 

Where wife started a limited liability company (LLC) that 
purchased a residential property out of which to operate an 
assisted living facility using a portion of her separate funds 
and a portion of her husband's separate funds, and where 
husband and wife signed four sole and separate property 
agreements (SSPAs) designating the LLC and the property 
as the separate property of wife, and where the SSPAs pro- 
vided ‘that husband expressly waived all right, title, claim, 
or interest in and to the real property as well as'the LLC, 
and where, after the dissolution of the marriage, the prop- 
erty and LLC were sold for approximately $260,000, the 
district court erred in concluding that the SSPAs that hus- 
band signed were valid, enforceable contracts, because wife 
failed to meet her burden to overcome ‘the presumption of 
constructive fraud by failing to provide evidence that wife 
disclosed to husband: the value of the properties and busi- 
ness to be conveyed or husband's rights therein or that hus- 
band réceived competent and independent advice prior to 
signing the SSPAs. Gabriele v, Gabriele, 2018-NMCA-042, 
cert. denied. 

' Where, prior to marriage, husband purchased a house 
with a $30,000 down payment of his own funds and soon 
after the marriage transferred the property to himself 
and wife, and where, during the marriage, husband and 
wife made the mortgage payments on the house, refi- 
nanced the debt on the house, and made approximately 
$40,000 worth of improvements, the district court erred 
in concluding that the home was transmuted from hus- 
band's separate property to community property, because 
there was no evidence that husband had the requisite 
intent to effect transmutation, wife conceded that i 
home was husband's separate property, and ‘the distric 

court did not find that husband intended to make a gift 
to wife or create in her an undivided one-half interest‘in 
the property. Gabriele v: Gabriele, eas. NMCA- 042, cert. 

denied. 

First wife eed ec anata mecotid wife to claim 
agreement not trahsmutation of property. — Where 
San Miguel ‘court granted divorce decree’in February, 
1949) retaining jurisdiction of case upon settlement of 
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community project, and husband remarried in August, For article, "The Community Property Act of 1973: A 
1949, and husband and first wife entered into agreement Commentary and Quasi-Legislative History," see 5 N.M.L. 
in September, 1949, disposing of undivided interest in ho- Rev. 1 (1974). 
tel, and second wife subsequently filed for and obtained For article, "Tax Consequences of Divorce in New Mex- 
a divorce in Bernalillo court in November, 1950; the fact ico," see 5 N.M.L. Rev. 233 (1975). 
that first wife's motion for a hearing in the San Miguel For note, "Community Property - Transmutation of 
court for further proof concerning community property Community Property: A Preference for Joint Tenancy in 
was not made until six months after the divorce decree in New Mexico?" see 11 N,M.L. Rev, 421 (1981). 
second court, and over two years after divorce decree in For annual survey of New Mexico law relating to es- 
first court, she was estopped as against the second wife to tates and trusts, see 12 N.M.L. Rev. 363 (1982). 
claim the agreement was not a transmutation of commu- Am. Jur. 2d, A.L.R. and C.J.S, references, — Valid- 
nity property into separate property liable for husband's ity of contract to pay wife for services generally, 14 A.L.R. 
independent obligations; and until the San Miguel court 1018. 
took some affirmative action, such as a review of the Sep- Partnership agreement between husband and wife, va- 
tember agreement to determine the equities of the parties lidity of, 20 A.L.R. 1304, 38 A.L.R. 1264, 157 A.L.R. 652. 
therein, the second court could acquire jurisdiction over Contract to pay wife for services rendered in carrying 
the sole and separate property of the husband. Ortiz v. on husband's business, validity of, 23 A.L.R. 18. 
Gonzales, 1958-NMSC-109, 64 N.M. 445, 329 P.2d 1027, Services by one spouse to other as consideration for lat- 
Evidence not sufficient to show transmutation of ter's promise, 73 A.L.R. 1518. 
wife's separate property. — Evidence that the parties Validity, construction and effect of provisions in deed 
considered the bank account to be their joint property, and from wife to husband by which title was to revert in event 
made statements that it was their intention to own all of conditions affecting marital relations, 116 A.L.R. 1400. 
that they had jointly, is not sufficient to support a judg- Independent advice as essential to validity of transac- 
ment that transmutation of wife's separate property into tion between husband and wife, 123'A.L.R. 1505. ~ 
community property was effected. Burlingham v. Burling- Rights and remedies in respect of property accumulated 
ham, 1963-NMSC-068, 72 N.M. 433, 384 P.2d 699. by man and a woman living together in illicit relations or 
Law reviews. — For comment on Trujillo v. Padilla, under void marriage, 31 A.L.R.2d 1255. 
79 N.M. 245, 442 P.2d 203 (1968), see 9 Nat. Resources J. _ Authority of husband or wife to borrow money on oth- 
101 (1969). er's credit, 55 A.L.R.2d 1215. 
For article, "The Use of Revocable Inter Vivos Trusts in Wife's liability for necessaries furnished husband, 11 
Estate Planning," see 1 N.M.L, Rev. 143 (1971). A.L.R.4th 1160. 
For symposium, "The Effects of an Equal Rights Amend- Modern status of rule that husband is primarily or solely 
ment on the New Mexico System of Community Property: liable for necessaries furnished wife, 20 A.L.R.4th 196. 
Probléms of Characterization, pees and Control," 41 C.J.S. Husband and Wife § 44 et seq. 


see 3 N.M.L. Rev. 11 (1973). 


40-2-3. [Powers of attorney; joinder of spouse unnecessary. | 


It shall not be necessary in any case for the husband to join with the wife when she executes a 
power of attorney for herself; nor shall it be necessary for the wife to join with the husband when 
he executes a power of attorney for himself. 


History: Laws 1901, ch. 62, § 20; Code 1915, § 2751; authorized him to convey wife's interests, where he had 
C.S. 1929, § 68-202; 1941 Comp., § 65-207; 1953 Comp., conveyed other properties owned by them acting under the 
§ 57-2-7, same powers-of-attorney and evidence indicated wife was 

aware of business conducted by her husband in her behalf 
ANNOTATIONS and assented thereto. Soens v. Riggle, 1958-NMSC-063, 64 


N.M. 121, 325 P.2d 709. 
Am. Jur. 2d, A.L.R. and C.J.S. references, — Injured 
party's release of tortfeasor as barring spouse's action for 
» loss of consortium, 29 A.L.R.4th 1200, 


Wife aware of transfer made by husband as her 
attorney-in-fact. — Where husband, acting for himself 
and as attorney-in-fact for his wife, made and delivered to 
plaintiff a written assignment and transfer of their min- 
eral interests, the powers so conferred upon the husband 


40-2-4. [Execution of marriage settlement and separation contracts. | 


All contracts for marriage settlements and contracts for separation, must be in writing, and 
executed and acknowledged or proved in like manner as a grant of land is required to be executed 
and acknowledged or proved. 


History: Laws 1907, ch. 87, § 22; Code 1915, § 2752; ANNOTATIONS 
af ore Radi 201A Clo mnansss BS DOB LAER Come pss Separation agreement. — Husband and wife may 
7 a i mutually consent to a separation without court interven- 
Loe reteren eee. dar Acknowledgements, see 14- ‘tion, Gilmore v. Gilmore, 1988-NMCA-004, 106 N.M. 788, 


For signing of real estate conveyances, see 47-1-5 NMSA 750 P.2d 1114, cert. denied, 107 N.M. 16, 751 P.2d 700. 


1978, 
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Contracts made prior to marriage are to be con- Operation and-effect of antenuptial agreement to waive 
strued under general law, or by this act. McDonald or bar surviving spouse's right to probate homestead or 
v. Lambert, 1988-NMSC-065, 43 N.M. 27, 85 P.2d 78, surviving family's similar homestead, wight or exemption, 
120 A.L.R. 250, overruled on other grounds by Chavez v. . 65 A.L.R.2d 727. 

Chavez, 1952-NMSC-050, 56'N.M. 393, 244 P.2d 781, ‘ Obligation under property ceetilbanhel agreement 

All contracts must be in writing. — This statute between spouses .as. dischargeable in. bankruptcy, 74 
was adopted in its exact language from California and re- A.L.R.2d 758, 
quires that all contracts for marriage settlements must be Antenuptial. and settlement agreements as affecting 
in writing. Tellez v, Tellez, 1947-NMSC-058, 51 N.M. 416, right of decedent's spouse to contest will, 78 A.L.R.2d 1060,, 
186 P,.2d 390, «) ° Declaratory judgment, during lifetime of spouses, as to 

Proof of unackwowledged marriage agreement, —A construction of antenuptial agreement dealing with prop- 
marriage agreement which has not been acknowledged may erty rights of survivor, 80 A:L.R,2d 941, 
be proved by a spouse testifying under oath at trial to the Waiver of right to widow's allowance by postnuptial 
validity of her signature on the agreement. Christiansen v. agreement, 9 A.L,R,3d 955. 

Christiansen, 1983-NMSC-058, 100 N,M, 102, 666 P.2d 781. Waiver of right to widow's. allowance by antenuptial 

Agreement enforceable without signature where agreement, 30 A.L.R.3d.858); 
assent proven, — Although settlement agreements are Enforcement of antenuptial contract or settlement 
subject to the statute of frauds, husband's refusal to sign conditioned upon marriage, where marriage was. subse- 
the agreement did not render it unenforceable, where his quently declared void, 46 A,L.R.3d 1403. 
own testimony showed that he understood the terms of Spouse's secret intention not to abide by written an- 
the agreement and had assented to it. Herrera v. Herrera tenuptial agreement relating to financial matters as a 
1999-NMCA-034, 126 N.M. 705, 974 P.2d 676. ground for annulment, 66 A.L.R.3d 1282, 

Am, Jur, 2d, A.L.R. and C.J, S. references, — 24 Am. What constitutes contract between husband or wife 
Jur. 2d Divoree and Separation §§ 1108 to 1158, and third person promotive oh divorce. or- separation, 93, 

Income tax treatment of payment. to.spouse for relin- A.L.R.3d 523, 
quishment of inchoate. marital rights in other's property, Enforceability of premarital mereenierts governing sup- 
1A.L.R.2d 1037. port or property rights upon divorce.as affected by cir- 

Provision for post-mortem payment or performance as cumstances surrounding execution - modern status, 53 
affecting instrument's character and malidity as a. con- A.L.R.4th 85, 
tract, 1 A.L.R.2d,1178, Antenuptial ‘contracts: parties'. behavior during mar- 

Separation agreement as barring rights ‘of surviving riage as abandonment, estoppel, or waiver negarding, con- 
spouse in other's estate, 34 A.L.R.2d 1020. tractual rights, 56 A.L.R,4th 998. 

Marriage as extinguishing contractual indebtedness be- Separation agreements; enforceability of provision af- 
tween parties, 45 A.L,R.2d 722. fecting property rights upon death.of one party prior to 

Spouse's right to take under other spouse's will as af- final judgment of divorce, 67 A.L.Ri4th 237.7: 
fected by postnuptial agreement or property settlement, Failure to disclose extent or value of property owned as 


53 A.L.R.2d 475, ground for avoiding premarital contract, 3 A.L.R.5th 394, 
41 O.J.8, Husband and Wife §§ 60 to 76, 220 to 237. 


40-2-5., [Recording of marriage settlement or separation contract. ] 


When such contract is acknowledged or proved it must be recorded in the office of the recorder of 
every county in which any real estate may be situated which is granted or affected by such contract. 


History: Laws 1907, ch. 37, § 23; Code 1915, § 2753; Cross references. — For county recorders, see 14-8-1 


C.S. 1929, § 68-204; 1941 Comp., § 65-209; 1953 Comp., NMSA 1978. 


§ 57-2-9. | For recording contracts affecting real property, see 14- 
9-1 to 14-9-9 NMSA 1978. ¥ 


A 


40-2-6. [Effect of recording or faifire to record settlement or 
separation contract. |] 


The recording or nonrecording of such contracthas a like effect as the recording or nonrecording 
of a grant of real property. 


’ History: Laws 1907, ch, 37, § 24; Code 1915, § 2754; +4 _ ANNOTATIONS 
C.S. 1929, § 68-205; 1941 Comp., § 65-210; 1953 Comp. 
§ 57-2-10. ; Ps } Re Am. Jur, 2d, A.L.R. and C.J.S. Sh techie _ Now 

Cross references. — For effect.of recording or failure compliance with statutory requirements concerning form 
to record writings affecting real estate, see 14-9-2, 14-9-3 of execution or acknowledgement as affecting validity 
NMSA 1978... : or, enforceability of written antenuptial ott ve tasna 16 

ws . A,L.R.3d 370, 
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40-2-7. Persons who may make marriage settlements. 


Any person capable of contracting marriage may make a valid marriage settlement. 


History: Laws 1907, ch. 37, § 25; Code 1915, § 2755; a ANNOTATIONS 


C.S. 1929, § 68-206; 1941 C «5 § 65-211; 1953 C . 
§ 57-2-1 1; Laws 1978, ch. 138, § 8. ; ice Am, Jur. 2d, A.L.R. and C.J.S. references. — What 


_constitutes contract between husband or wife and third per- 
son promotive of divorce or separation, 93 A.L.R.3d 523. 


40-2-8, [Extent of mutual alteration/of legal relations. | 


A husband and wife cannot by any contract.with each other alter their legal relations, except of 
their property, and except that they may agree in writing, to an immediate separation, and may 
make'provisions for the support of either of them and of their children during their separation. 


History: Laws 1907, ch. 37;§ 5; Code 1915, § 2782; single, or in the case of spouse's change of occupation, 
C.S, 1929, § 68-510; 1941 Comp., § 65-212; 1953 Comp., are void as contrary to public policy. Scanlon v. Scanlon, 
§ 57-2-12. 1955-NMSC-035, 60 N.M. 43,287 P.2d 238. 

Cross references. — For suit for division of property, Alimony provision subject to change. — In a sepa- 
see 40-4-3, 40-4-4 and 40-4-20 NMSA 1978. ration agreement the provisions for alimony are entirely 


severable from the provisions as to property, and where 


ANNOTATIONS the separation agreement was merged in the decree of di- 

Contracts altering legal relations generally void. vorce and became a part thereof, the provision for alimony 
— Nuptial contract which attempts to alter the legal re- wa paid Ne autneriaing me ee ery 
lations of the parties are generally void for want of con- al. DOD EY ARYGRE AU BIPEY Ee. C AE OTEs 
sideration, or as against public policy. Hurley v. Hurley, lon v. Scanlon, 1955-NMSC-035, 60 N.M. 43, 287 P.2d 238. 
1980-NMSC-067, 94 N.M. 641, 615 P.2d 256, overruled on Contract for husband to pay wife for care void. 
other grounds by Ellsworth v. Ellsworth, 1981-NMSC-132, — A contract whereby the husband agrees to pay his wife 
97 N.M. 133, 637 P.2d 564. for his care, which is a part of her duties as a wife, is with- 
Section cannot be annulled by antenuptial agree- out consideration, against public policy and void. Tellez v. 


Tellez, 1947-NMSC-058, 51 N.M. 416, 186 P.2d 390. 


ment. — This section states a public policy which cannot 
. stig he Parties cannot object to award based on agree- 


be annulled by an antenuptial agreement. Tellez v. Tellez,, 


1947-NMSC-058, 51 N.M. 416, 186 P.2d 390. + '* ment. — Where awarding the community property in di- 
Questions relating to construction, operation and vorce proceeding was but the carrying out of the agreement 
effect of separation agreements ‘are, ordinarily, con- of the parties, neither can object to such disposition. Miller 
trolled by rules applicable to contracts generally. Adkins v. vw Miller, 1928-N. MSC-002, 33 N.M, 132, 262 P. 1007. 
Adkins, 1961-NMSC-149, 69 N.M. 193, 365 P:2d 439. Law reviews. — For comment on Trujillo v. Padilla, 
Separation agreement provision subject to court 79 N.M. 245, 442 P.2d 203 (1968), see 9 Nat. Resources J. 
discretion in divorce case. — A separation agreement 101 (1969). 


in New Mexico, though binding upon the parties durin For symposium, "The Effects of an Equal Rights Amend- 
such time as they Les gpatets ai htisband and wife ment on the New Mexico System of Community P FOpersy: 
when submitted in a divorce case for consideration of the Problems of Characterization, Management and Control, 
court, is subject to such action as the court in its discre- see 31 N.M.L. Rev. 11 (1973). : 

tion may take, and the court may disregard any previous For article, "The Community Property Act of 1973: A 
agreement for support and make such award as in the Commentary and Quasi-Legislative History," see 5 N.M.L. 


discretion of the court may seem just and fair, Scanlon v. Rev. 1 (1974), : , ; 
Scanlon’ 1955-NMSC-035, 60 N.M. 43, 287 P.2d 238. For article, "Tax Consequences of Divorce in New Mex- 
Section inapplicable to marriage settlement ico," see 5 N.M.L. Rey. 233 (1975). | 


Am. Jur. 2d, A.L.R. and C.J.S, references. — Injured 
party's release of tortfeasor as barring spouse's action for 
loss of consortium, 29 A.L.R.4th 1200. 


agreement. — Where the parties entered into a mari- 
tal settlement agreement applicable to their relation- 
ship after dissolution of their marriage, this section 


has nothing to do with the agreement. Edens v. Edens, Separation agreements: enforceability of provision af- 
2005-NMCA-033, 137 N.M. 207, 109 P.3d 295, cert. denied, fecting property rights upon death of one party prior to 
2005-NMCERT-003, 137 N.M. 290, 110 P.3d 506. final judgment of divorce, 67.A.L.R.4th 237. 


Validity, construction, and application of provision in 
separation agreement affecting distribution or payment of 
attorneys' fees, 47 A.L..R.5th 207. 


Agreement void where contrary to public policy. 
— Provisions of a separation contract which would cut the 
plaintiff off without support from her former spouse in 
the case of spouse's remarriage though plaintiff remained 


40-2-9. [Consideration in separation contract. ] 


The mutual consent of the parties is a sufficient consideration for such an agreement as is men- 
tioned in the last section [40-2-8 NMSA 1978]. 


History: Laws 1907, ch. 37, § 6; Code 1915, § 2783; 
§ §7-2-138. 
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ANNOTATIONS 


Applicable only to separation agreements, — This 
section has reference solely to the separation agreement 
provided for between husband and wife by 40-2-8 NMSA 
1978, and has no reference to their authority to contract. 
McDonald v. Lambert, 1988-NMSC-065, 43 N.M. 27, 85 P.2d 


DOMESTIC AFFAIRS 


40-3-1 


78, 120 A.L.R. 250, overruled on other grounds by Chavez v. 
Chavez, 1952-NMSC-050, 56 N.M. 393, 244 P.2d 781. 
Am. Jur. 2d, A.L.R. and C.J.S, references. — Sepa- 


‘ration agreements: enforceability of provision affecting 


property rights upon death of one party prior to rior judg- 
ment of divorce, 67 A.L.R.4th 237. 


ARTICLE 38 
Property Rights 


Sec. 

40-3-1. Law applicable to property rights. 

40-3-2. Methods for holding property. 

40-3-3, Separation of property; admission to dwelling of 
spouse. 

40-3-4. Contracts of indemnity; no obligation of commu- 
nity property unless signed by both hus- 
band and wife. 

40-8-5. Disposition of real property without joinder 


where spouse is prisoner of war/person 
missing-in-action. 

. Short title. 

. Purpose of act. 

. Classes of property. 

Definition of separate and community debts. 
9 i Gambling debts are separate debts of spouse 
incurring debt. 
40-3-10. Priorities for satisfaction of separate debts. 
40-3-10.1. Unreasonable debt. 


Sec. re ne 

40-3-11. Priorities for satisfaction of community debts. 

40-3-12. Presumption of community property; presump- 
tion of separate property where prop- 
erty acquired by married woman prior to 
July 1, 1973. 

Transfers, conveyances, mortgages and leases of 
real property; when joinder required, 
Management and control of other community 

personal property. 

Joinder of minor spouse in conveyances, mort- 
gages and leases, 

Disposition and management of real property 
without joinder and management of com- 
munity personal property subject to man- 
agement of one spouse alone where spouse 
has disappeared. 

Judgments to be recorded. 


40-3-13, 
40-3-14, 
40-3-15, 
40-3-16, 


40-3-17, 


40-3-1. [Law applicable to property rights. |] 


The property rights of husband and wife are governed by this chapter unless there is a marriage 
settlement containing stipulations contrary thereto. 


History: Laws 1907, ch. 37, § 21; Code 1915, § 2772; 
C.S. 1929, § 68-409; 1941 Comp., § 65-301; 1958 Comp., 
§ 57-3-1. 

Cross references, — For abolition of curtesy and 
dower, see 45-2-112 NMSA 1978, 

Compiler's notes. — The 1915 Code compilers sub- 
stituted the words "this chapter" for the words "this act." 
The latter referred to Laws 1907, ch. 37, the provisions of 
which are compiled as 40-2-1, 40-2-2, 40-2-4 to 40-2-9, and 
40-3-1 to 40-3-8, NMSA 1978, while the former referred to 
Chapter 55 of the,Code, the provisions of which are com- 
piled as 40-4-3, 40-4-4, 40-4-6, 40-4-7, 40-4-20, 40-2-1 to 
40-2-9 and 40-3-1 to 40-3-3 NMSA 1978. 


ANNOTATIONS 


Law of Spain and Mexico as basis for interpreta- 
tion. — Since the civil law of Spain and Mexico served 
as the model for the statutory law of this state concern- 
ing the property rights of husband and wife, that law will 
be looked to as the basis for interpretation and definition. 
McDonald v. Senn, 1949-NMSC-020, 53 N.M. 198, 204 
P.2d 990, 10 A.L.R.2d 966. 

Dissimilarity of estate by entireties and commu- 
nity estate. — There is no similarity between a commu- 
nity estate and an estate by the entireties, except as to the 
husband and wife feature, and where it has been found 
necessary to segregate the husband's or wife's interest 
in community property the courts have found legal prin- 
ciples to justify it. McDonald v. Senn, 1949-NMSC-020, 53 
N.M. 198, 204 P.2d 990, 10 A.L.R.2d 966. 


852 


Ambiguities in antenuptial contract resolved in 
wife's favor where drawn by husband. — Where an- 
tenuptial contract was drawn by the lawyer-husband and 
the wife had no independent legal advice, the latter re- 
lying upon the husband to correctly reduce. their agree- 
ment to writing, ambiguities in the agreement should be 
resolved in her favor. Turley v. Turley, 1940-NMSC-043, 44 
N.M, 382, 103 P.2d 113, 

Overruling decision could retroactively alter 
property rights even after husband's death. — 
Where deficiencies were assessed because New Mexico 
law forbade a husband and wife from transmuting com- 
munity property by mere agreement, and their separate 
property agreement was invalid, the rights of the par- 
ties did not become fixed under controlling New Mexico 
law, at the death of husband, and such rights could be 
retroactively altered by an overruling decision after his 
death, and the separate property agreement, under which 
the husband and wife held their property as tenants in 
common, was valid and operative from its inception. Mas- 
saglia v. Comm'r, 286 F.2d 258 (10th Cir, 1961) (decided 
under prior law). 

Law reviews. — For comment, "Community Property 
- Power of Testamentary Disposition - Inequality Between 
Spouses," see 7 Nat, Resources.J, 645 (1967). | 

For symposium, "The Effects of an Equal Rights Amend- 
ment on the New Mexico System of Community Property: 
Problems of Characterization, Management and Control," 
see 3.N.M.L; Rey. 11 (1973). : 
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For article, "The Community Property Act of 1973: A 
Commentary and Quasi-Legislative History," see 5 N.M.L. 
Rev. 1 (1974). 

For note, "Clouded Titles in Community Property 
States: New Mexico Takes a New Step," see 21 Nat. Re- 
sources J. 593 (1981). 

For article, "Arbitration of Domestic Relations Disputes 
in New Mexico," see 16 N.M.L. Rev. 321 (1986). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — Rights 
and remedies in respect of property accumulated by man 
and woman living together in illicit relations or under 
void marriage, 31 A.L.R.2d 1255. 


PROPERTY RIGHTS 


40-3-3 


Rights in wedding presents as between spouses, 75 
A.L.R.2d 1365. 

Recovery of damages for breach of contract to convey 
homestead where only one spouse signed contract, 5 
A.L.R.4th 1310. 

Forfeitability of property held in marital estate under 
uniform controlled substances act or similar statute, 84 
A.L.R.4th 620. 

Rights in respective of engagement and courtship pres- 
ents when marriage does not ensue, 44 A.L.R.5th 1. 


40-3-2. [Methods for holding property. ] 


Husband and wife may hold property as joint tenants, tenants in common or as community 


property. 


History: Laws 1907, ch. 37, § 7; Code 1915, § 2756; 
C.S, 1929, § 68-301; 1941 Comp., § 65-302; 1953 Comp., 
§ 57-3-2. 


: ANNOTATIONS 


Dissimilarity of estate by entireties and commu- 
nity estate. — There is no similarity between a commu- 
nity estate and an estate by the entireties, except as to the 
husband and wife feature, and where it has been found 
necessary to segregate the husband's or wife's interest 
in community property the courts have found legal prin- 
ciples to justify it. McDonald v. Senn, 1949-NMSC-020, 53 
N.M. 198, 204 P.2d 990, 10 A.L.R.2d 966. 

When joint tenancy arises. — Joint tenancy arises 
where two or more persons have any subject of property 
jointly in which there is a unity of interest, unity of ti- 
tle, unity of time and unity of possession. Hernandez v. 
Becker, 54 F.2d 542 (10th Cir. 1931). 

Ultimate effect of transmutation of judgment 
debtor's property from a community status to a tenancy 
in common after divorce is that wife's one-half interest is 
her separate property, and not subject to levy and execu- 
tion by judgment creditor. Atlas Corp. v. DeVilliers, 447 
F.2d 799 (10th Cir. 1971), cert. denied, 405 U.S. 933, 92 S. 
Ct. 939, 30 L. Ed. 2d 809, reh’g denied, 405 U.S, 1033, 92 S. 
Ct. 1288, 31 L. Ed. 2d 491 (1972). 

Community estate within meaning of federal es- 
tate tax. — Community estate is neither a joint tenancy 
nor an estate by the entireties, within meaning of fed- 


eral estate tax statute. Hernandez v. Becker, 54 F.2d 542 | 


(10th Cir. 1931). 
Wife's interest in community property was not of such 
a character as to give rise, upon her death, to a federal 


estate tax measured by the value thereof. Hernandez v. 
Becker, 54 F.2d 542 (10th Cir. 1931). 

Community is liable for community debts and 
there is a presumption that all debts contracted during 
the marriage are community debts. 1959-60 Op. Att'y Gen. 
No. 60-37. 

Law reviews. — For:comment, "Community Property 
- Power of Testamentary Disposition - Inequality Between 
Spouses," see 7 Nat. Resources J. 645 (1967). 

For symposium, "Tax Implications of the Equal Rights 
Amendment," see 3 N.M.L, Rey. 69 (1973). 

For article, "The Community Property Act of 1973: A 
Commentary and Quasi-Legislative History," see 5 N. MLL. 
Rev, 1 (1974). 

For note, "Community Property - Transmutation of 
Community Property: A Preference for Joint Tenancy in 
New Mexico?" see 11 N.M.L. Rev. 421 (1981), 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 15A 
Am, Jur, 2d Community Property §§ 1 to 115; 41 Am. Jur. 
2d Husband and Wife 8§ 55 to 79. 

Profits from business operating on spouse's capital as 
community property, 29 A.L.R.2d 530, 

Transmutation of community funds or property into 
property held by spouses in joint tenancy, 30 A.L.R.2d 
1241. 

Severance or termination of joint tenancy by convey- 
ances of divided interest directly to self, 7 A.L.R.4th 1268. 

Proceeds or derivatives of real property held by entirety 
as themselves held by entirety, 22 A.L.R.4th 459, 

Validity and effect of one spouse's conveyance to other 
spouse of interest in property held as estate by the entire- 
ties, 18 A,L.R.5th 230. 

41 C.J.S. Husband and Wife §§ 122 to 219. 


* 


40-3-3. [Separation of property; admission to dwelling of spouse.] 


Neither husband nor wife has any interest in'the’ property of the other, but neither can be ex- 


cluded from the other's dwelling. 


History: Laws 1907, ch. 37, § 3; Code 1915, § 2749; 
C.S. 1929, § 68-106; 1941 Comp., § 65-303; 1953 Comp., 
§ 57-3-3. 


ANNOTATIONS 


Entry into separate residence of spouse. — Sec- 
tion 40-3-3 NMSA 1978 does not provide immunity from 
prosecution for burglary of a spouse’s separate residence. 
State v. Parvilus, 2014-NMSC-028, rev'g 2018-NMCA-025, 
297 P.3d 1228. 
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Where, because of domestic problems, defendant rented 
a separate apartment for defendant’s spouse; the par- 
ties agreed that the apartment was the spouse’s separate 
residence, that defendant would not have a key to the 
apartment, and that defendant did not have the spouse’s 
permission to enter the apartment; and several months 
later, defendant entered the spouse’s apartment through a 
window, 40-3-3 NMSA 1978 did not preclude defendant’s 
conviction for burglary of the spouse’s separate dwelling. 
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State v. Parvilus, 2014-NMSC-028, rev'g 2013-NMCA-025, 
297 P.3d 1228. 
The plain language of 40-3-3 NMSA 1978 renders 


inter-spousal burglary an impossibility because'the New . 
Mexico burglary statutes protect the possessory right - 


to exclude and 40-3-83 NMSA 1978 dictates that spouses 
have no such right to exclude the other spouse. State v. 
Parvilus, 2018-NMCA-025, 297 P.38d 1228, cert.’ granted, 
2013-NMCERT-001. 

Entry into residence of estranged spouse. — 
Where defendant entered defendant’s estranged spouse’s 
apartment without permission, kidnapped the victim, and 
killed the victim, 40-3-3 NMSA 1978 prohibited deféen- 
dant’s spouse form excluding defendant from the spouse’s 
apartment and defendant’s entry into the apartment, 
even with felonious purpose, did not constitute burglary 
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as a matter of law. State v. Parvilus, 2018-NMCA-025, 297 
P.3d 1228, cert, granted, 2013-NMCERT-001. ‘ 

Law reviews. — For comment, "Community Property 
- Power of Testamentary Disposition - Inequality Between 
Spouses," see 7 Nat: Resources J..645 (1967). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Joining 
in instrument as ratification of or estoppel as to prior inef- 
fective instrument affecting real property, 7.A.L:R.2d 294. 

Division of community property between spouses’ into 
separate property as wes me gift within gift ae 
19 A\L.R.2d:860. 

Divorce and beanrAtan Attorney's contingent fee con- 
tracts as marital property subject to distribution, 44 
A.L.R.5th 671. 

. 41.C.J,.S. Husband and Wife § 128 et seq. 


40-3-4, Contracts of indemnity; no obligation of community property 
unless signed by both husband and wife. 


It is against the public policy of this state to allow one spouse to obligate community property 
by entering into a contract of indemnity whereby he will indemnify a surety company in case of 
default of the principal upon a bond or undertaking issued in consideration of the contract of in- 
demnity. No community property shall be liable for any indebtedness incurred.as,.a result of any 
contract of indemnity made after the effective date of ayers section, unless both husband and wife 
sign the contract of indemnity. 


History: 1953 Comp., § 57-4-10, enacted by Laws 
1965, ch. 74, § 1, 

Cross references. — For requirement of joinder of 
spouses for purposes of transfer, conveyance, mortgage 
and lease of community real property, see 40-3-13 NMSA 
1978. 


ANN OTATIONS 


Applicability of section. — This section did not ap- 
ply to bar an action on a promissory note brought by the 
promisee against the wives of the promisors, since the ac- 
tion was a simple suit on a note against the remaining 


of indemnity. Lubbock: Steel & Supply, Inc. v. Gomez, 
1987-NMSC-025, 105 N.M..516, 734 P.2d 756. 

Law reviews. — For symposium, "The Effects of an 
Equal Rights Amendment on the New Mexico System 
of Community Property: Problems of Characterization, 
Management and Control," see 3 N.M.L. Rev. 11 (1978). 

For: article, "The: Community Property Act of 1973: A 
Commentary and Quasi-Legislative History," see 5 N.M.L. 
Rev.:1 (1974). 

Am, Jur, 2d, A.L.R, and. C.J.S. refemancedl — 165A 
Am. Jur, 2d Community Property §§.77 to 80. 

41, C.J.S. Husband and Wife §§ 164 to 166. 


members of the marital community and not a contract 


40-3-5. Disposition of real property without joinder where spouse is 
prisoner of war/person missing-in-action. 


A. If a spouse is reported by the United States department of defense to be a prisoner of war/ 
person missing-in-action, the other spouse may, not; less than:six months after such report, file a 
petition of the facts which make it desirable for the petitioning spouse to engage in a transaction 
for which joirider of both spouses is required by Section 57-4-3 NMSA 1953. 

B. The petition shall be filed in a district court of any county 1 in which real property described 
in the petition is located. 

C.. The district court shall appoint a guardian.ad litem for the prisoner.of war/person missing- 
in-action and shall allow such guardian a reasonable fee for his services. 

D. A notice, stating that the petition has been filed and specifying the date of the hearing, ac- 
companied by a copy of the petition shall be issued and served on the guardian ad litem and:shall 
be published once each week for four successive weeks in a newspaper of general circulation in the 
county in which the proceeding is pending. The last such publication shall be mea 3 at least twenty 
days before the hearing. | 

EK. After the hearing, the district court may allow the petitioning spouse slate to engage in a 
transaction for which joinder of both spouses is required by Section 57-43 NMSA 1953 upon such 
terms and conditions as may be appropriated [appropriate] or necessary to protect the interests of 
the absent spouse. 
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F. Any sale, lease, conveyance or encumbrance authorized by the district court pursuant to 
Subsection E of this section shall be confirmed by order of the district court, and that order of 
confirmation may be recorded in the office of the county clerk of the county where any property 


affected thereby is situated. 


History: 1953 Comp., § 57-4-11, enacted by Laws 
1973, ch. 105, § 1. 

Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 

Compiler's notes. — Section 57-4-3, 1953 Comp., cited 
in Subsections A and E, was repealed by Laws 1973, ch. 
820, § 14. For present provisions, see 40-3-13 to 40-3-16 
NMSA 1978. 

Cross references. — For section concerning disposi- 
tion and management of real property without joinder 
and management of community personal property subject 
to management of one spouse alone where spouse has dis- 
appeared, see 40-3-16 NMSA 1978. 


40-8-6. Short title. 


~ ANNOTATIONS 


Law reviews. — For article, "The Community Property 
Act of 1973; A Commentary and Quasi-Legislative His- 
tory," see 5 N.M.L. Rev. 1 (1974). 

Am, Jur. 2d, A.L.R. and C.J.S. references, —’ Power of 


_either spouse, without consent of other, to make gift of com- 


munity property or funds to third party, 17 A.L.R.2d 1118. 
41 C.J.S. Husband and Wife § 168. 


This act [40-3-6 through 40-3-17 NMSA 1978] may be cited as the "Community Property Act of 1973". 


History: 1953 Comp., § 57-4A-1, enacted by Laws 
1973, ch. 320, § 1. 


ANNOTATIONS 


Common-law concepts and community property 
concepts are distinct. — A common-law rule would not 
be authority for dismissing a community property claim. 
Rodgers v. Ferguson, 1976-NMCA-098, 89 N.M. 688, 556 
P.2d 844, cert. denied, 90 N.M. 7, 558 P.2d 619. 

Status of real property is governed in this state 
by statute. Hollingsworth v. Hicks, 1953-NMSC-045, 57 
N.M. 336, 258 P.2d 724. 

Duty of court to divide equally property of the 
community. Fitzgerald v. Fitzgerald, 1962-NMSC-028, 
70 N.M. 11, 369 P.2d 398. 

Wife has income equal to one-half of total commu- 
nity income regardless of what proportion of that income 
is actually paid to her in the form of wages or rents. Du- 
ran v. N.M. Dep't of Human Servs., 1980-NMCA-088, 95 
N.M. 196, 619 P.2d 1240. 

Aid to child denied where claim based on mother's 
interest in community income. — For purposes: of de- 
termining aid to families with dependent children benefits, 
where a wife not only has a technical income resulting 
from her one-half share in the community income, but that 
one-half share in the community income provides the legal 
basis for her daughter's legitimate claim on the one-half in- 
terest in the community income, the denial of benefits for 
the child, on the basis that the mother's income exceeded 


permissible limits, is upheld. Duran v. N.M. Dep't of Hu- : 


man Servs., 1980-NMCA-038, 95 N.M. 196, 619 P.2d 1240. 
Presumption raised against validity of transac- 
tion where wife without advice. — Because of the re- 
lationship of husband and wife, a presumption is raised 
against the validity of a transaction in which the wife 
did not have competent and independent legal advice in 
conferring benefits upon the husband. Trujillo v. Padilla, 
1968-NMSC-090, 79 N.M. 245, 442 P.2d 203. 


40-3-7. Purpose of act. 


Insurance proceeds are community property 
even if not divided upon divorce. — Where there is 
an insured third person (the child) and a spouse (the de- 
fendant) as beneficiary and the proceeds were not paid 
during marriage, but the right to the proceeds was ob- 
tained during marriage, this right was not changed and 
was not divided upon the divorce. Hickson v. Herrmann, 
1967-NMSC-083, 77 N.M. 683, 427 P.2d 36. 

If husband owned right to receive proceeds of 
policy as community property of the parties, this 
right, not having been disposed of by divorce, became the 
right of the parties as tenants in common. Hickson v, Her- 


‘ rmann, 1967-NMSC-083, 77 N.M. 683, 427 P.2d 36. 


Subsequent marriage no invalidation of decedent's 


power to designate mother as beneficiary. — In an ac- 


tion by an employee's widow who claimed entitlement to all 
death benefits under a health benefits plan, although the 
decedent made his mother the beneficiary, the decedent's 
power to designate his mother as beneficiary of all of the 
death benefits was not invalidated by his subsequent mar- 
riage or by the community property law. Barela v. Barela, 
1980-NMCA-157, 95 N.M. 207, 619 P.2d 1251. 

Law reviews. — For article, "Federal Taxation of New 
Mexico Community Property," see 3 Nat. Resources J. 104 
(1963). 

For comment, "Community Property - Power of Testa- 
mentary Disposition - Inequality Between Spouses," see 7 
Nat. Resources J, 645 (1967). 

For symposium, "The Effects of an Equal Rights Amend- 
ment on the New Mexico System of Community Property: 
Problems of Characterization, Management and Control," 
see 3 N.MLL. Rev. 11 (1973). 

For symposium, "Equal Rights and the Debt Provisions 
of New Mexico Community Property Law," see 3 N.M.L. 
Rev. 57 (1973). 

For article, "The Community Property Act of 1973: A 
Commentary and Quasi-Legislative History," see 5 N.M.L. 
Rev. 1 (1974). 


The purpose of the Community Property Act of 1973 [40-3-6 through 40-3-17 NMSA 1978] is to 
comply with the provisions of Section 18 of Article 2 of the constitution of New Mexico, as it was 
amended in 1972 and became effective on July 1, 1973, by making the provisions of the community 
property law of New Mexico apply equally to all persons regardless of sex. 
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History: 1953 Comp., § 57-4A-1.1, enacted by Laws ; ..  - ANNOTATIONS 


19,78. ob, 248,325 Law reviews. — For article, "The Community Property 


Act of 1973; A.Commentary and Quasi-Legislative His- 
tory," see 5 N.M.L. Rev. 1 (1974), 


40-3-8. Classes of property. 


A. "Separate property" means: 

(1) property'acquired by either Bbonsd ‘before marriage or after entry of a decree of dissolu- 
tion of marriage; 

(2) property acquired after entry of a decree entered Ud Salas to Section 40-4-3 NMSA 
1978, unless the decree provides otherwise; ' 

(3) property designated as separate property by a judgment or decree of any court having 
jurisdiction; 

(4) property acquired by either spouse by gift, lmese devise or descent; and 

(5) property designated as separate property by a written agreement between the spouses, 
including a deed or other written agreement concerning property held by the spouses as Joint ten- 
ants or tenants in common in which the property is designated as separate property. — 

B.. Except as provided in Subsection C of this section, "community. property" means property 
acquired by either or both spouses during marriage which is not separate property. Property ac- 
quired by a husband and wife by an instrument in writing whether as tenants in common or as 
joint tenants or otherwise shall be presumed to be held as community property unless such prop- 
erty is separate property within the meaning of Subsection A of this section. 

C.. "Quasi-community property" means all real or personal property, except separate property 
as defined in Subsection'A of this section, wherever situated, heretofore or hereafter acquired: in 
any of the following ways: . 

(1). by. either spouse while domiciled elsewhere which would have been community prop- 
erty if the spouse who acquired the property had been domiciled in ny state at: the time. of ots 
acquisition; or 

(2) in exchange for real or personal property, wherever ne aces which would have been 
community property if the spouse who acquired the property so exchanged had et domiciled i in 
this state at the time of its acquisition. 

D. For purposes of division of property incident to a dissolution of marriage or,a legal separa- 
tion under Section 40-4-3 NMSA 1978, quasi-community property shall be treated as community 
property, if both parties are domiciliaries of New Mexico at the time of the dissolution or legal 
separation proceeding. 

E. "Property" includes the rents, issues and profits thereof. 

F. The right to hold property as joint tenants or as tenants in common and the legal meidenes 
of so holding, including but not limited to the incident of the right of survivorship of joint tenancy, 
are not altered by the Community Property Act of 1973 [40-3-6 through 40-3-17 NMSA 1978], ex- 
cept as provided in Sections 40-3-10, 40-3-11 and 40-3-13 NMSA 1978. 

G.. The provisions of the 1984 Binendmants to this section shall not affect thé right of any credi- 
tor, which right accrued prior to the effective date of those amendments. 


History: 1953 Comp., § 57-4A-2, enacted by Laws | ANNOTATIONS 
1973, ch, 320, § 3; 1984, ch. 122, § 1; 1990, ch, 38, § 1. 

Cross references, — For determination of community I. GENERAL CONSIDERATION. 
property upon death of spouse, see 45-2-804 NMSA 1978. Il, SEPARATE PROPERTY. 

Compiler's notes. — The language"1984 amendments . Ill. COMMUNITY PROPERTY. 


to this section," in Subsection G, refers to Laws 1984, ch. I GENERAL CONSIDERATION 
122, § 1. ; ; 

_ The 1990 amendment, effective May 16, 1990, in Sub- Retroactive application of 1984 amendments, — 
section B, added the exception at the beginning and sub- The 1984 amendments to this section apply retroactively 
stituted "shall be presumed" for "will be presumed" in the so as to convert property acquired by husband and wife as 
second sentence; added present Subsections C and D; and joint tenants prior to the passage of the amendment, and 
redesignated former aude gt Wer) C to E as present ‘Sub- thus originally held as separate property, into commu- 
sections E to G. nity property which would be included in the bankruptcy 
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estate. Property acquired before 1984 by husband and 


wife through an instrument designating them as joint 
tenants is presumed to be held as community property, 
even though it may also be held as joint tenancy property. 
Swink v. Fingado, 1993-NMSC- 0138, 115 N.M. 275, 850 
P,2d 978. 

Section does nett deal with how property may 
be changed to different class; by its terms, it deals 
with classes of property. Estate of Fletcher v. Jackson, 
1980-NMCA-054, 94 N.M, 572, 613 P.2d 714, cert. denied, 
94 N.M, 674, 6165 P.2d 991. 

Spouses are permitted to change the property's 
status, Nichols v, Nichols, 1982-NMSC-071, 98 N.M. 322, 
648 P.2d 780. 

Real estate contract as evidence of intent to 
transmute. — Although a real estate contract is not con- 
clusive and is not, by itself, substantial evidence on the 
issue of transmutation of property, it at least constitutes 
some evidence of intent to transmute. Nichols.v. Nichels; 
1982-NMSC-071,.98 N.M. 322, 648 P.2d 780. 

Duty of trial court is to divide equally commu- 
nity property of the spouses and, until the extent of the 
property of the community has been determined, the trial 
court is in no position to make a fair and just division. 
Otto v. Otto, 1969-NMSC-074, 80 N.M. 331, 455 P.2d 642. 

The trial court has a duty to divide the property of the 
community as equally as possible. Mitchell v. Mitchell, 
1986-NMCA-028, 104 N.M. 205, 719 P.2d 432, cert. denied, 
104 N.M..84, 717 P.2d 60. 

Relative amounts of separate property and com- 
munity property which make up the commingled total 
is an important factor. Conley v. Quinn, 1959-NMSC-065, 
66 N.M. 242, 346 P.2d 1030. 

Property takes status as community or separate at 
time and manner of acquisition. — Property acquired 
in New Mexico takes its status as community or separate 
property at the time and by the manner of its acquisition; 
and if a part of the purchase money is later paid by other 
funds than those of the owner of the property, whether 
of the community or an individual spouse, the owner is 
indebted to the source of such funds in that amount, but 
such payment does not affect the title of the purchaser. 
Michelson v. Michelson, 1976-NMSC-026, 89 N.M. 282, 
551 P.2d 638; Shanafelt v. Holloman, 1956-NMSC-047, 61 
N.M, 147, 296 P.2d 752. 

Property in this state takes its status as community or 
separate property at the time, and by the manner, of its 
acquisition. Lucas v, Lucas, 1980-NMSC-123, 95 N.M. 283, 
621 P.2d 500; Bustos v. Bustos; 1983-NMSC-074, 100 N.M, 
556, 673 P.2d 1289, 

Property takes its distinctive legal title, either as com: 
munity property or as separate property, at the time it 
is acquired and is fixed by the manner of its acquisition. 
English v. Sanchez, 1990-NMSC-064,,110, N.M. 343, 796 
P.2d 236. 

The general conflict of laws rule by which an interest in 
property takes its character at the time and in the ,man- 
ner of its acquisition has not been superseded by the Com- 
munity Property Act. Blackwell v. Lurie, 2003-NMCA-082, 
134,N,M. 1, 71 P.3d 509, cert. denied, 1384 N,M. 123, 73 
P.3d 826. of ‘i 

Subsequent improvements with community 
funds does not change status. — Property acquired 
in New Mexico takes its status as community or separate 
property at the time and by the manner of its acquisi- 
tion and subsequent improvement of the premises with 
community funds does not, of itself, change the nature 
of the premises, but would only create an indebtedness 
as between the spouses. Thus, the subsequent erec- 
tion of improvements on the separate property of the 
husband with community funds was immaterial to the 
respective rights of the wife and the bonding company 
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seeking indemnification from the husband for certain 
amounts paid pursuant to its bonds to the state and at 
most, would merely give rise to an indebtedness as be- 
tween the spouses, so that the tract was subject to sale 
under the attachment of the bonding company. U.S. Fid. 
&-Guar. Co. v. Chavez, 126 F. Supp..227 (D,N.M. 1954) 
(decided under former law)... 

Apportioning assets between separate and com- 
munity estates. — |t is impossible to lay down hard and 
fast guidelines in apportioning assets between the sepa- 
rate estate of a conjugal partner and the community; the 
surrounding circumstances must be carefully considered 
as each case will-depend upon its own facts, and the ulti- 
mate answer will call into play the nicest and most pro- 
found judgment of the trial court. Mathematical exactness 
is not expected: or required, but substantial justice can be 
accomplished by the exercise of reason and judgment in 
all such cases. Michelson v. Michelson, 1976-NMSC-026, 
89 N.M. 282, 551 P.2d 638, 

Apportioning assets, — Apportionment i is a legal con- 
cept that.is properly applied to an asset acquired by mar- 
ried people "with mixed monies" - that is, partly with com- 
munity and partly with separate funds. Dorbin v. Dorbin, 
1986-NMCA-114, 105 N.M. 263, 731 P.2d 959. 

Reimbursement for funds spent for the benefit of 
separate property. — When community money is spent 
to the benefit of separate property, without the acquisi- 
tion of an asset, for example, when money is paid for in- 
terest, taxes and insurance, neither New Mexico statute 
nor case law authorizes reimbursement. Dorbin v. Dorbin, 
1986-NMCA-114, 105.N.M, 263, 731 P.2d 959, 

It. was error to reimburse to the community both the 
principal paydown and the amount of interest paid during 
the marriage which benefited the wife's sole and separate 
residence, Dorbin v, Dorbin, 1986-NMCA-114, 105 N.M. 
268, 731 P.2d 959. 

Includes determining what income amounts due 
to personal efforts on property employed. — In ap- 
portioning assets between a spouse's separate estate and 
the community each case must be determined with ref- 
erence to its surrounding facts and circumstances to de- 
termine what amount of the income is due to personal 
efforts of the spouses and what is attributable to the sep- 
arate property employed; dependent upon the nature of 
the business and the risks involved, it must be reckoned 
what would be a fair return on the capital investment as 
well as determined what would be a fair allowance for 
the personal services rendered. Michelson v. Michelson, 
1976-NMSC-026, 89 N.M. 282; 551 P.2d 638, 

Interest in property located in foreign domicile 
determined .by law of situs. — Interests in property 
acquired in a foreign domicile by the parties during mar- 
riage, which property still has its situs in the foreign state 
at the time of the New Mexico divorce proceedings, are to 
be determined by the trial court pursuant to the statutes 
and case law of the foreign state in which the property 
was acquired. Brenholdt v. Brenholdt, 1980-NMSC-051, 
94.N.M. 489, 612 P.2d 1300. 

Character of retirement pay is determined by 
law of state where it is earned; if earned in a commu- 
nity property state during coverture, it is community 
property, and if it is earned in a noncommunity property 
state during coverture, it is separate estate. Otto v, Otto, 
1969-NMSC-074, 80 N.M.331, 455 P.2d 642. 

Property agreement could be retroactively al- 
tered even after husband's death. — Where deficien- 
cies were assessed because New Mexico law forbade a 
husband and wife from transmuting community property 
by mere agreement, and their separate property agree- 
ment was invalid, the rights of the parties did not become 
fixed‘ under controlling New Mexico law, at the death of 
husband, and such rights could be retroactively altered by 
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an overruling decision after his death, and the separate 
property agreement, under which the husband and wife 
held their property as tenants in common, was valid and 
operative from its inception. Massaglia v. sak sleeve 
286.F.2d 258 (10th Cir. 1961). 

In divorce action, partnership business acquired 
before marriage, i 
action, supreme court affirmed trial court's division of 
separate and ‘community property in business: partner- 
ship acquired by husband prior to marriage, where trial 
court found that husband's withdrawals from the part- 
nership represented the reasonable value of his services 
and personal efforts in conduct of the business during the 
marriage, and thus constituted the total amount attribut- 
able to the community, and where such finding was not 
attacked, wife's contention that trial court erred in: cer- 
tain determinations as to value of the partnership was 
irrelevant since it had already been established that the 
business was husband's separate property. Gillespie v. Gil- 
lespie, 1973-NMSC-019, 84 N.M. 618, 506 P.2d 775, 

All interests in property conveyed when wife 
signed quitclaim deed. — In a quiet title action, ap- 
pellant's ‘contention that a quitclaim deed executed to 
appellee by her, her husband and cograntees conveyed 
only her interest as a spouse in community property, that 
her individual interest as cotenant in common with her 
husband ‘and the other cograntees was not conveyed, was 
found to be erroneous. Appellant conveyed all of her inter- 
est in the property by the deed and not two separate and 
distinct estates in the mining property, to-wit, a commu- 
nity property interest and a separate and distinct interest 
given to married women by the statute. Waddell v. Bow 
Corp., 408 F.2d 772 (10th Cir. 1969); Stephens v. Stephens, 
1979-NMSC-039, 93 N.M. 1, 595 P.2d 1196. 

Division of insurance proceeds where claim pend- 
ing at divorce. — Where premium on disability insur- 
ance proceeds was paid from husband's earnings during 
marriage, insurance proceeds on claim pending against 
insurance company at time of divorce were community 
property. Douglas v. Dian ate 1984-NMCA-071, 101 N.M: 
570, 686 P.2d 260. 

Tenancies by the entirety do not violate public 
policy.:— There is no indication in either the statutes 
or the case law that the abrogation of tenancies by the 
entirety by the adoption of the community property sys- 
tem represented a determination that tenancies by the 
entirety violate some deep-rooted public policy. Blackwell 
v, Lurie, 2003-NMCA-082, 134 N.M. 1, 71 P.3d 509, cert. 
denied, 134 N.M. 123, 73 P.3d 826. 

Community rights generally not forfeited by big- 
amy. — The mere fact of bigamy is insufficient to deprive 
wife of her share of community property. Medina v. Me- 
dina, 2006-NMCA-042, 139 N.M: 309, 131 P.3d 696. 

Circumstances when community rights are for- 
feited by bigamy. — A bigamous spouse should be de- 
prived of his or her community property rights only when 
the circumstances of the case shock the conscience of the 
court. Medina v. Medina, 2006-NMCA-042, 139 N.M. 309, 
131 P.3d 696. 


II, SEPARATE PROPERTY. 


All property not separate is community. — Prop- 
erty owned by either spouse before marriage or acquired 
after marriage by gift, bequest, devise or descent, with the 
rents, issues and profits, is the separate property of that 
spouse. All other property acquired by either husband or 
wife or both after marriage is community property. Hol- 
lingsworth v. Hicks, 1953-NMSC-045, 57 N.M. 3386, 258 
P,2d 724 (decided under former law). 

Deed naming one spouse raises presumption 
of separate property. — A deed that names only one 
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spouse does not convey the realty absolutely as separate 
property, but only creates a presumption of separate prop- 
erty that may be rebutted. Overcoming this presumption 
by a preponderance of the evidence appears to be suffi- 
cient. Sanchez v. Sanchez, 1987-NMCA-143, 106 N.M. 648, 
748 P.2d 21, cert. denied, 106 N.M. 627, 747 P.2d 922. 


held in joint tenancy was meant to be separate, to prevail 
there must be either a clear designation of that intent, or 
enough evidence to overcome the presumption of commu- 
nity property. Swink v. Sunwest Bank (In re Fingado); 113 
Bankr. 37 (Bankr. D.N.M. 1990). 

Burden of proving separate property interests. — 
In a division of property proceeding that resulted from the 
parties' dissolution of marriage, where husband claimed 
the district court failed to address husband's claimed in- 
terest in a 1955 Chevrolet that wife had given him as a 
birthday gift, and where husband claimed that wife sold 
the vehicle without his consent and that he did not re- 
ceive compensation for the loss of the vehicle, the district 
court did not err in effectively concluding, by rejecting 
husband's proposed findings, that husband failed to meet 
his burden of claiming and proving that he had separate 
and community property interests in the 1955 Chevrolet, 
because there was no testimony that wife appropriated or 
re-gifted the car, that husband did not consent to removal 
of the car, or that he had never received compensation for 
it. Gabriele v. Gabriele, 2018-NMCA-042, cert. denied. 

Admissibility of parol evidence to show intent. — 
Parol evidence was properly admitted, not to alter certain 
deeds, but rather to establish the true consideration be- 
hind the deeds, which, in turn, established the lack of in- 
tention of the grantors to make a gift to the wife. Sanchez 
v. Sanchez, 1987-NMCA-143, 106 N.M. 648, 748° P.2d 21, 
cert. denied, 106 N.M. 627, 747 P.2d 922. 

Presumption of community property where sepa- 
rate cannot be traced. — If separate property has been 
so commingled or mixed with property acquired after 
marriage so that the separate property cannot be clearly 
traced or identified, then there is a presumption thatthe 
property acquired after marriage is community property, 
and not held in joint tenancy, unless this presumption can 
be overcome by proof. Wiggins v. Rush, 1971-NMSC- 092, 
83 N.M. 133, 489 P.2d 641. 

Intermingling of property. — When separate prop- 
erty has been so intermingled with community property 
that the separate property cannot be traced or identified, 
it falls under the presumption of community ‘property. 
Ability to trace separate funds prevents the determina- 
tion of the transmutation of property by operation of 
law; a trial court still has the ability to.consider the com- 
mingling, along with other evidence, in deciding whether 
transmutation of separate into community property took 
place. Nichols v. Nichols, 1982-NMSC-071, 98 N.M. 322, 
648 P.2d 780. 

Effects of failure to designate nepardtentes. 
— Since husband and wife acquired dwellings as joint 
tenants through instruments which did not designate 
the property as separate property, wife's interest in the 
proceeds from the properties was included in husband's 
bankruptcy estate. Swink v. Sunwest Bank, 995 F.2d 175 
(10th Cir. 1998). 

Mere commingling of separate property with 
community property does not change its character 
from separate to community property, unless the separate 
property so commingled cannot be traced and identified. 
Burlingham v. Burlingham, 1968-NMSC-068, 72 N.M. 
433, 384 P.2d 699; Corley v. Corley, 1979-NMSC-040, 92 
N.M. 716, 594 P.2d 1172. 

Presumption of community not followed. — When 
there is a commingling of a negligible amount of commu- 
nity property with a large amount of separate property 
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so that the separate property can no longer be identified, 
the general rule that such property falls under the pre- 
sumption of community property is not followed. Conley v. 
Quinn, 1959-NMSC-065, 66 N.M. 242, 346 P.2d 1030. 

Property purchased before marriage separate 
though deed delivered after. — Property purchased by 
one spouse before marriage is separate property, though 
the deed therefor is not executed and delivered until after 
marriage, and this is true though a part of the purchase 
price is not paid until after the marriage. Hollingsworth v. 
Hicks, 1953-NMSC-045, 57 N.M. 336, 258 P.2d 724. 

Purchase of property prior to marriage. — Hus- 
band had equitable title to property prior to his marriage 
and the property was his separate property, where the 
property was purchased prior to the marriage and the 
deed was received by the husband during the marriage. 
Michaluk v, Burke, 1987-NMCA-044, 105 N.M. 670, 735 
P.2d 1176. 

Community contributions to separate property. 
— The community is entitled to a lien against the sepa- 
rate property of a spouse for the enhanced value of such 
property attributable to community labor during the mar- 
riage. Jurado v. Jurado, 1995-NMCA-014, 119 N.M. 522, 
892 P.2d 969. 

Extent of community lien on separate property. 
— Under New Mexico law, the community is entitled to 
an equitable lien against separate property only to the 
extent that the community can show that its funds or 
labor enhanced the value of the property or increased 
the equity interest in. the property. Martinez: v. Block, 
1993-NMCA-0938, 115 N.M. 762, 858 P.2d 429. 

Formula for determining amount of community 
lien on separate property that has depreciated in 
value. — When the value of a separate property asset 
has decreased’ during the marriage but ‘positive equity 
remains in the property and the community has paid 
contributions toward the’ principal indebtedness against 
that property, the formula for calculating a community 
lien is C-[C/B x D], where D is the depreciation in value 
of the property during the marriage, B is the value on the 
date of the marriage, and C is the community contribu- 
tions to principal or market value. Ross v. Negron- Ross, 
2017-NMCA-061. 

Community contributions and improvements to 
separate property. — Community contributions and 
improvements to real property do not affect the title of 
separate ownership; the right of the community to be re- 
imbursed for the amount of the lien does not‘change the 
character of the property from separate to community, and 
separate property may be conveyed by the owner without 
the joinder of a spouse. Hickey v, Griggs; Meer NMSC-050, 
106 N.M. 27, 738 P.2d 899. 

Appreciation equity in Bopariite property. — 
Where husband, prior to his marriage with wife, pur- 
chased a house, and where husband and wife, after mar- 
riage, made regular monthly mortgage payments on the 
property from their joint checking account, and where 
wife, during the marriage, used her separate funds to pay 
down the principal on the property, the district court did 
not err in awarding wife a share in the appreciated equity 
of the property, because wife was entitled to a share of 
the increased value of the separate property where she 
used her separate funds to increase the value the house. 
Vanderlugt v. Vanderlugt, 2018-NMCA-073. 

Owner of ‘separate property responsible for pro- 
ceeds. — When the owner of separate property partici- 
pates in its operation to an extent that hé may be said 
to be responsible for a portion of the proceeds arising 
from it, the proceeds shall then be apportioned as sepa- 
rate and community’ property. Campbell v. Campbell, 
1957-NMSC-001, 62 N.M. 330, 310 P.2d 266. 
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Owner of separate property employs others to 
manage it for him. — If a husband owning property 
as his sole and separate estate employs others to man- 
age it and does not himself expend any labor, skill or 
industry upon it, the proceeds of the property must be 
held to be his separate property. Campbell v. Campbell, 
1957-NMSC-001, 62 N.M. 330, 310 P.2d 266. 

Income: on investments as valid measure of sep- 
arateness. — Under this section income is the demon- 
strated interest on investments which is a valid measure 
of the separate income to a husband. Moore v. Moore, 
1963-NMSC-047, 71 N.M. 495, 379 P.2d 784. 

Increase in value of separate property produced 
by natural causes or essentially as a characteristic of 
the capital investment is separate property. Campbell v. 
Campbell, 1957-NMSC-001, 62 N.M. 330, 310 P.2d 266; 
Portillo v. Shappie, 1981-NMSC-119, 97 N.M. 59, 636 P.2d 
878. 

Increase in value by community earnings is com- 
munity property. — The community owns the earn- 
ing power of each of the spouses, and when that earning 
power is used for the benefit of one's separate property the 
portion of the earnings attributable to his personal activi- 
ties and talent is community property. Portillo v. Shappie, 
1981-NMSC-119, 97 N.M. 59, 636 P.2d 878. 

The community is not limited to a lien in the amount of 
its funds and labor expended in making improvements to 
realty which was the separate property of plaintiff's de- 
ceased wife, but it is entitled to the increase in value of 
the realty which was directly attributable to the commu- 
nity funds and labor. Portillo v. Shappie, 1981-NMSC-119, 
97 N.M. 59, 636 P.2d 878. 

Method of proving value upon apportionment. 
Once participation in the operation of separate property is 
shown, the owner of the separate estate is not limited to 
its reasonable rental value upon apportionment. Instead, 
the method of division to be used depends upon what is 
best under all the proof. It is only when the actual value of 
the owner's efforts cannot be arrived at that resort may be 
had to more arbitrary proof of value, such as proof of the 
value of like services by others, prevailing rental values 
or interest rates upon investments. Campbell v. Campbell, 
1957-NMSC-001, 62 N.M. 330, 310 P.2d 266. 

Property separately acquired remains so even 
where improvements made with community funds. 
— The character of ownership of property, whether sep- 
arate or community, is determined at the time of its ac- 
quisition; if acquired as separate property, it retains such 
character even though community funds may later be em- 
ployed in making improvements or discharging an indebt- 
edness thereon. Campbell v. Campbell, 1957-NMSC-001, 
62 N.M. 330, 310 P.2d 266. 

Property acquired after marriage exchanged for 
property owned before marriage. — Property ac- 
quired after marriage in exchange for or with the proceeds 
from property owned before marriage remains separate 
property. Conley v. Quinn, 1959-NMSC-065, 66 N.M. 242, 
346 P.2d 1030. - 

Character of property exchanged for separate 
property. — Where there is substantial evidence to sup- 
port the trial court's finding that the husband's interests 
in certain property were his separate property, and an in- 
terest in a company was received in exchange for a por- 
tion of such interests, it necessarily follows the interest in 
the company is likewise his separate property. Campbell 
v. Campbell, 1957-NMSC-001, 62 N.M. 330, 310 P.2d 266. 

Intent to transmute necessary. — Separate property 
can only be held to have been transmuted into commu- 
nity property during the course of a marriage upon a clear 
showing of intent by the party originally in possession of 
the property to effect such transmutation; the mere fact 
that a joint mortgage was taken on the property and that 
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community funds were used to repay the loan is insuffi- 
cient to-effect transmutation, in the absence of a showing 
of intent. Macias v. Macias, 1998-NMCA-170, 126 N.M. 
303, 968 P.2d 814. 
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Separate property not transmuted into com- - 


munity property. — Property that was transferred ex- 
clusively to the wife, because the husband and wife did 
not. want) to subject it to a judgment lien if the husband 
was sued, was the wife's separate property and was not 
transmuted into community property by its conveyance to 
the husband for $2,000 just before they separated, where 
the property was valued at approximately $160,000, and 
where the wife was emotionally disturbed, was afraid of 
her husband, and desperately needed money to help their 
son pay his bills. Bustos v. Bustos, 1983-NMSC-074, 100 
N.M, 556, 673 P.2d 1289. 

Gift from husband to wife presumed separate 
estate. — Where the husband purchases real estate 
with his own or community funds and has the title con- 
veyed to his wife alone, the presumption is that he has 
made a gift to her and that the property so conveyed is 
her separate estate. However, this presumption is rebut- 
table. Overton v. Benton, 1955-NMSC-109, 60 N.M, 348, 
291 P.2d 636: 

Land purchased during marriage as separate 
where separate funds used, — Since the source of the 
funds with which the land was purchased was clearly 
and indisputably traced and identified as wife's separate 
property, the fact that the land was purchased during 
marriage did not.alter its status as her separate property. 
Burlingham v. Burlingham, 1963-NMSC-068, 72. N.M. 
433, 384 P.2d 699. 

Stock dividends.;— Dividends from separately in- 
vested stock are generally considered rents, issues 
and profits of the separate estate. Zemke v, Zemke, 
1993-NMCA-067, 116 N,M..114, 860 P.2d 756, cert. denied, 
116 N.M. 71, 860 P.2d 201. 

Increase in separate property. — Any increase in 
the value of separate property is presumed to be also sep- 
arate unless rebutted by direct and positive evidence that 
the increase was due to community funds or labor. Zemke 


v. Zemke, 1993-NMCA-067, 116.N.M. 114, 860 P.2d 756, . 


cert. denied, 116 N.M. 71, 860 P.2d 201. 

Income. from .husband's investments, owned by 
him prior to marriage, is his separate property. Moore 
v. Moore, 1963-NMSC-047, 71 N.M. 495, 379, P.2d 784. 

Community acquired no investment in husband's 
business even if money paid during coverture, — 
Where the husband's interest in business partnership was 
acquired prior to coverture, it was his separate property, 
regardless of whether payment was made, for it before 
or after coverture, Even if some portion of the purchase 
moneys for the interest in the partnership had been paid 
during coverture, the community would have had no "in- 
vestment" in the business, but merely an equitable lien or 
charge against it. Gillespie v. Gillespie, 1973-NMSC-019, 
84.N.M. 618, 506 P.2d 775, 

Recovery for personal injuries of wife as her 
separate property. — In New Mexico although all real 
and personal property acquired after marriage by either 
spouse other than by gift, descent or devise is community 
property, the courts have held that the cause of action and 
recovery for personal injuries to the wife are,her separate 
property, so that she may sue in her own name for pain 
and suffering and personal injuries without joinder of her 
husband, and her husband's contributory negligence is 
not imputed to her. Roberson v,.U-Bar Ranch, Inc., 303 F. 
Supp. 730 (D.N.M. 1968), 

A victim's claim for personal injuries belonged to him 
and he.could pursue it independent of any marital com- 
munity, and therefore his administratrix could pursue the 
personal injury claim as the representative of his estate. 
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Rodgers v. Ferguson, 1976-NMCA-098, 89 N.M. 688, 556 
P.2d 844, cert: denied, 90 N.M. 7,558: P.2d 619. » 

Written agreement to transmute property to 
joint tenancy not required. — An agreement between 
spouses to transmute property from community prop- 
erty to joint, tenancy does not have to be in writing in 
all cases. Estate of Fletcher v. Jackson, 1980-NMCA-054, 
94 N.M. 572, 613 P.2d 714, cert.denied, 94 N:M. 674; 615 
P.2d 991. 

Removing wife's name frond accounts by husband 
does not destroy joint tenancy. — Where certain ac- 
counts were owned by husband and. wife as joint tenants 
with right of survivorship, and during wife's incompetency 
the husband, without the wife's consent or knowledge, 
transferred the accounts into his name alone and had 
wife's name removed from other accounts, the actions of 
the husband did not destroy the joint tenancy and did not 
convert the property into community property; so, when 
the husband predeceased the wife, the property succeeded 
to her as the surviving joint tenant, Bluestein v. Owensby, 
1977-NMSC-085, 91 N.M. 81, 570 P.2d 912. 

Wife's separate property after divorce not sub- 
ject to judgment creditor. — The ultimate effect. of 
the transmutation of judgment debtor's property from a 
community status to a tenancy in common after divorce 
is that wife's one-half interest is her separate property, 
and not subject to levy and execution by judgment credi- 
tor. Atlas Corp, v. DeVilliers, 447. F.2d 799 (10th Cir. 1971), 
cert, denied, 405-U.S, 933, 92.8, Cb..939, 30 L. Ed; 24.809, 
reh’g denied, 405 U.S, 1033, 92 Ss. Gt. 1288, 311. Ed. 2d 
491 (1972), 

Ranch owned»before marriage is separate prop: 
erty. — Where appellant: owns ranch free and clear of all 
encumbrances prior to the marriage, it belongs to him as 
his. separate property. Moore v.: Moore, 1963-NMSC- 047, 
71 N.M. 495,379, P.2d 784. | 

Income from separate | niheaiotiog not neceusarily 
separate. — Merely because a ranch belongs to a hus- 
band as his separate property does not mean that the in- 
come therefrom is his separate property. Moore v. Moore, 
1963-NMSC-047, 71.N.M. 495, 379 P.2d:784. 

Veteran's interest in his V.A. disability pension is 
characterized as his separate property since his entitle- 
ment thereto accrued prior.to his marriage. Therefore; the 
community property laws do not give his spouse a protect- 
able property interest in the pension. Sena. v. Roudebush, 
442 F. Supp, 153 (D,N.M. 1977), : 

Offspring of husband's separately owned horses 
constitutes "rents, issues and profits thereof" and are 
separate, property. Corley v, Corley, 1979-NMSC-040, 92 
N.M. 716, 594 P.2d 1172. 

Nondisability military retirement pay is separate 
property. — Nondisability military retirement pay is the 
separate property of the spouse who is entitled to receive 
it, and it is not subject to division upon dissolution of mar- 
riage. Espinda v. Espinda, 1981-NMSC-098, 96 N.M.. 712, 
634 P.2d 1264, superseded by Walentwoski v. Walentowski, 
1983-NMSC-097, 100 N.M. 484, 672 P.2d 657... 

Burden of proving value of improvements made 
by. community effort. — Real property acquired by a 
husband prior to marriage, and paid for during the mar- 
riage with monies from his retirement disability pension, 
was separate property. Thus, where the wife failed to show 
the amount by which community labor or funds enhanced 
the value of the property, the trial court's decision to ap- 
portion some of the proceeds of the sale of the property to 
the community was not supported by the record. Bayer v. 
Bayer, 1990-NMCA-106, 110 N.M. 782, 800 P.2d 216, cert. 
denied, 110 N.M. 749, 799 P.2d 1121. . 

Forgiveness of loan by will, of parent. — When a 
parent has loaned money to a child and the child's spouse 
for the purchase of real property, and then the parent dies, 
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leaving a will forgiving debts owed by the child to the par- 
ent, courts have interpreted the will provision in question 
to forgive the entire amount of the debt, even though the 
debt was a joint debt and the spouse was not mentioned 
in the will. Martinez v. Block, 1993-NMCA-093, 115 N.M. 
762, 858 P.2d 429. 


II], COMMUNITY PROPERTY. 


Hybrid community ownership. — The joint tenancy 
designation on a deed issued to a marital couple estab- 
lishes a presumption that the marital couple holds the 
property in hybrid community property ownership. Prop- 
erty held in this manner is distinguishable from pure 
community property only in that each member of the 
marital couple has joint tenancy survivorship benefits in 
the community property. Jn re Beery, 295 B.R. 385 (2003). 

Limited purpose for which income considered 
community property. — New Mexico's community 
property law only considers a spouse's income as prop- 
erty of the other spouse for the purpose of distributing 
assets in the case of a divorce or legal separation, not to 
determine the equality of wages under the federal Equal 
Pay Act. Consistent with this reasoning is the fact that 
half of a husband's salary is not attributed to his wife 
for the purposes of determining his wife's social security, 
workers' compensation, or unemployment benefits. Dean 
v. United Food Stores, Inc., 767 F, Supp. 2386 (D.N.M. 
1991). . 


Property held in joint tenancy can be community 


property. Swink v. Sunwest Bank (In re Fingado), 113 
Bankr. 37 (Bankr. D.N.M. 1990). 

Rebuttable presumption that income is commu- 
nity. — There is a rebuttable presumption that income 
received by either party during their marriage is commu- 
nity property. Moore v. Moore, 1963-NMSC-047,,71 N.M. 
495, 379 P.2d 784. : 

In divorce action where supreme court is shown no 
evidence adduced at the trial which will defeat the pre- 
sumption that income received from a ranch during mar- 
riage is community property, the supreme court will treat 
that income as income of the community. Moore v. Moore, 
1963-NMSC-047, 71 N.M. 495, 379 P.2d 784. 

Property acquired by either or both spouses dur- 
ing their marriage is presumptively community prop- 
erty. The presumption of community property, however, 
is subject to being rebutted by a preponderance of the 
evidence. Stroshine v. Stroshine, 1982-NMSC-113, 98 N.M. 
742, 652 P.2d 1193. 

Burden of proof of rebuttal. — Property acquired by 
either or both spouses during their marriage is presump- 
tively community property. A party asserting that such 
property is separate has the burden of presenting evi- 
dence that would rebut the presumption by a preponder- 
ance of the evidence. Nichols v, Nichols, 1982-NMSC-071, 
98 N.M., 322, 648 P.2d 780. 

Burden of proving community property inter- 
ests. — In a division of property proceeding that resulted 
from the parties’ dissolution of marriage, where husband 
claimed a community interest in a property located in 
Texas where husband and wife co-signed a note in order 
for wife's daughter to purchase the Texas property, the 
down payment of which was paid by the daughter, and 
where husband and wife eventually deeded the house .to 
the daughter, and where husband testified that he did not 
know the source of the funds used for the down payment 
for the Texas property, there was substantial evidence to 
support the district court's finding that the parties had no 
real community interest in the Texas property, Gabriele v. 
Gabriele, 2018-NMCA-042, cert. denied. 

Expended earnings not subject to distribution. — 
In a division of property proceeding that resulted from the 
parties; dissolution of marriage, where husband claimed 
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that wife converted community assets to her own use and 
that the community is entitled to reimbursement for the 
value of those assets, the district court did not‘err by not 
distributing wife's income earned during the marriage, 
because once community earnings are expended, rather 
than being converted into an asset, there is no community 
asset to be shared or managed, and the spouse making the 
expenditure has no duty to reimburse the community ab- 
sent some special circumstance, and in this case there was 
no evidence to support husband's theory that wife con- 
verted her earnings during the marriage into community 
assets that would be available for distribution. Gabriele v. 
Gabriele, 2018-NMCA-042, cert, denied. 

If the parties remarried after a divorce decree 
brought an end to the marital community, a new com- 
munity was created, and military benefits earned during 
the parties' second marriage came within the purview 
of Subsection B and were community property. Pacheco 
v. Quintana, 1986-NMCA-007, 105 N.M. 139, 730 P.2d 1, 
cert, quashed, 105 N.M. 94, 728 P.2d 845. 

Transmutation into community property must be 
proved by clear and convincing evidence. — Once 
the community property presumption is overcome by a 
preponderance of the evidence, a party must prove the 
transmutation of the separate property into community 
property by clear and convincing evidence. Nichols v. 
Nichols, 1982-NMSC-071, 98 N.M. 322, 648 P.2d 780. 

Evidence that property has been transmuted from sepa- 
rate to community property must be by clear, strong and 
convincing proof. Mitchell v, Mitchell, 1986-NMCA-028, 
104 N.M. 205, 719 P.2d 432, cert. denied, 104 N.M. 84, 717 
P.2d 60. 

Interest of each member of community is existing 
interest, and not merely an expectancy. U.S. Fid. & Guar. 
Co. v. Chavez, 126 F. Supp. 227 (D.N.M. 1954). 

When commingling of funds beneficial to commu- 
nity. — In a divorce action if the community's expendi- 
ture: of funds exceed the income, then any commingling 
of funds is to the benefit of the community rather than 
to the detriment of the community. Corley v: Corley, 
1979-NMSC-040, 92 N.M. 716, 594 P.2d 1172. 

Joint’ tenancy not created where community 
funds used to purchase. — Because it was not the in- 
tention of husband and wife to hold the property as joint 
tenants, and because community funds were used to pur- 
chase the property, the trial court properly concluded: 
that a joint tenancy was not created. Wiggins v. Rush, 
1971-NMSC-092, 83 N.M. 133, 489 P.2d 641. 

Realty purchased after marriage deemed commu- 
nity property. — Where realty, though in the name of the 
husband, is purchased after marriage, it qualifies as com- 
munity property, and the wife's interest in the property 
is equal’to one-half of the equity. Robnett v. N.M. Dep't of 
Human Servs. Income Support Div., 1979-NMCA-099, 93 
N.M. 245, 599 P.2d 398. ; 

Proceeds under covenant not to compete are not 
community property. — The proceeds under a covenant 
not to compete negotiated as part of the sale of a business 
are not community property within the community prop- 
erty laws of this state, where the forthcoming payments 
were not included in the valuation of the stock and were to 
be received after divorce. Lucas v. Lucas, 1980-NMSC-123, 
95 N.M. 283, 621 P.2d 500. 

Medical license not community property. — For 
purposes of ‘community property laws, a medical li- 
cense is not community property because it cannot be 
the subject of joint ownership. Muckleroy v. Muckleroy, 
1972-NMSC-051, 84 N.M. 14, 498 P.2d 1357, 

Negligence of one spouse will be imputed to other. 
— New Mexico follows the rule that where a cause of ac- 
tion for negligence belongs to the community, negligence 
of one spouse will be imputed to and bar recovery by the 
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other spouse. Roberson v. U-Bar Ranch, Inc., 303 F. Supp. 
730 (D.N.M,-1968). 

Claim of spouse for medical expenses belong to 
community. — A claim for damages to the community for 


DOMESTIC AFFAIRS 


medical expenses and loss of earnings, if any, of the hus- ay 


band or wife belong to the community since if the injury 
deprives the marital community of the earnings or services 
of the spouse, that is an injury to the marital community, 
and likewise there is a loss to the community where the 
community funds are expended for, hospital, and medical 
expenses, etc. Since the husband.is usually the breadwin- 
ner, contributing definite earnings, the loss to the marital 
community resulting from an injury to him is more obvious. 
Rodgers v. Ferguson, 1976-NMCA-098, 89 N.M. 688, 556 
P.2d 844, cert. denied, 90 N.M. 7, 558 P.2d 619. 

Where medical expenses were community assets, any 
part of the wife's tort. settlement intended to reimburse 
the community for medical expenses was also commu- 
nity property. It makes no difference whether the debt 
was paid with cash or with insurance proceeds; in any 
event, it was paid by the community, Russell v. Russell, 
1987-NMCA-085, 106.N.M. 133,740 P.2d 127. 


Community does not acquire interest in corpora- 


tion. — Where the husband. was paid for his services to.a 
corporation in which he owned a one-half interest, which 
salary of course belonged to the community, and there was 
no proof in the record that the salary was not adequate 
or reasonable under the circumstances, having started 
at $7,500 in 1964 when he returned from college and in- 
creased to $35,000 in 1972, the trial court.erred in con- 
cluding that the community had acquired an interest in 
the corporation. Michelson v. Michelson, 1976-NMSC-026, 
89 N.M, 282, 551 P.2d 638. 

_ Interest in spouse's share in professional corpo- 
ration. — A nonshareholder spouse cannot be awarded 
an interest, including goodwill, in a professional corpora- 
tion greatly in excess of the husband's contractual with- 
drawal rights. The value of goodwill must be determined 
without dependency upon the professional spouse's poten- 
tial.or continuing income. Hertz v. Hertz, 1983-NMSC-004, 
99 N.M. 320, 657 P.2d:1169. 

Value of professional..practice as community 
property. — Although the individual right to practice a 
profession is a property right that cannot be classed as a 
community property, the value. of the practice as a busi- 
ness at the time of dissolution of the community is com- 
munity property, Mitchell v. Mitchell, 1986-NMCA-028, 
104 N.M. 205, 719 P.2d 432, cert. denied, 104 N.M. 84, 717 
P.2d 60. 

Community lien not disturbed. — Where the only 
separate funds of the husband used in the family. home 
was the sum paid for the lot. upon which it was constructed, 
and the evidence showed that the parties expended a con- 
siderable sum om the home after its completion (although 
whether community or separate funds were used for that 
purpose was unclear), that a few mortgage payments were 
made from community funds, that refinancing of the, mort- 
gage was accomplished by a note and mortgage signed by 
both the husband and wife and that the community credit 
was pledged thereby, and that both parties expended con- 
siderable time and effort in making improvements, and 
there was no attempt to trace the separate funds of the 
husband into the expenditures for the home after comple- 
tion, the trial court's, conclusion that the community had a 
lien of the one half of the difference between the original 
land price and the mortgage balance attributable to com- 
munity expenditures of time, effort and money (as opposed 
to normal appreciations) would not be disturbed. Michelson 
v. Michelson, 1976-NMSC-026, 89 N.M. 282, 551,.P.2d 638, 

Court to know extent,of community property in 
determining alimony and child, support. — Trial 
court should know the extent of the community property 
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in making a determination as to alimony and child support. 
Otto v. Otto, 1969-NMSC-074, 80 N.M. 331, 455 P.2d 642. 

Transfer of one-half interest community property 
upon death subject to federal estate tax. — Certainly 
by any standard plaintiff's husband had at least a one- 
half interest in the community property during his life- 
time, and it was his free choice and his determination that 
upon his death such interest should become the property 
of his widow, the plaintiff; since upon his death his one- 
half interest in the community estate was transferred to 
the plaintiff, this property was subject to the federal es- 
tate tax. Hurley v. Hartley, 255 F. Supp. 459 (D. N.M. 1966), 
aff'd, 379 F.2d 205 (10th Cir. 1967), ' 

Life insurance. — Where a third party is the insured 
and a spouse the beneficiary, the ownership of the policy 
proceeds paid to the spouse during marriage is deter- 
mined by the general community property law. Hickson 
v. Herrmann, 1967-NMSC-083, 77 N.M. 683, 427 P.2d 36. 

Insurance settlement proceeds acquired after dis- 
solution of marriage. — Following divorce proceedings, 
where wife filed a motion to impose a constructive trust 
on insurance proceeds that husband received after filing a 
bad faith claim against his insurance company for denying 
a property damage claim related to his truck, arguing that 
the insurance proceeds were community property because 
the truck was community property and the insurance policy 
covering the truck was paid for with community funds, and 
where husband argued that the settlement proceeds were 
not a community asset because the settlement occurred af- 
ter the dissolution of marriage and that wife was not enti- 
tled to any of the insurance proceeds because wife’s actions 
played a significant part in the decision by the insurance 
company to wrongfully deny husband’s property damage 
claim under his automobile insurance policy, the district 
court erred in granting husband’s motion for summary 
judgment, because insurance proceeds that are paid as a 
result of a policy that is community property, where that 
policy was paid for with community funds, are community 
property, and there was nothing in the record permitting a 
reasonable inference that wife acted with tortious intent 
or motive to deprive the community of a community asset. 
Martinez v. Martinez, 2017-NMCA-082. 

Vacation and sick leave. — A spouse’s unused va- 
cation leave and unused sick leave are community prop- 
erty and are divisible upon divorce. Arnold v. Arnold, 
2003-NMCA-114, 134 N.M. 381, 77 P.3d 285, 

Military retirement benefits, — Military retire- 
ment benefits are community property. Walentowski v. 
Walentowski, 1983-NMSC-097, 100 N.M. 484, 672 P.2d 
657, superseding Espinda v. Espinda, 1981-NMSC-098, 
96 N. M. 712, 713 P.2d 1264, reinstating LeClert v. LeClert, 
1969-NMSC-049, 80 N.M. 235, 453 P.2d 755. 

Military retirement pay. — The rule of LeClert v. 
LeClert, 1969-NMSC-049, 80 N.M. 235, 453 P.2d 755 
that military retirement pay is community property has 
been reinstated in New Mexico, and applies to those fi- 
nal judgments entered prior to the decision in McCarty 
v. McCarty, 453 US. 210, 101 S. Ct. 2728, 69 L. Ed. 2d 
589 (1981). The Uniform Services Former Spouses' Protec- 
tion Act 10 U.S.C. § 1408 (c)(1) applies retroactively only 
to judgments which were final after the announcement of 
the McCarty opinion on June 26, 1981. Norris v. Saueres- 
sig, 1986-NMSC-024, 104 N.M. 76, 717 P.2d 52. 

Disability retirement pay is community property 

for purposes of distribution of property upon dissolution 
of marriage. Stroshine v. Stroshine, 1982- NMSC- 113, 98 
N.M. 742, 652 P.2d 1193. 
_ Pension plan. — The community's interest in a pen- 
sion plan that is vested but unmatured is the amount 
of benefits earned during coverture. Mattox v. Mattox, 
1987- -NMCA- 021, 105 N.M. 479, 734 P.2d 259. 
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Medical benefits. — United States civil service medi- For article, "Survey of New Mexico Law, 1979-80: Do- 
cal retirement benefits are community property. Luxton v, mestic Relations and Juvenile Law," see 11 N.M.L. Rey. 
Luxton, 1982-NMSC-087, 98 N.M. 276, 648 P.2d 315. 134 (1981). . 

Valuation of pension benefits. — In dividing com- For note, "Community Property - Profit Sharing Plans 
munity property, pension benefits should be valued using - Approval of Undiscounted Current Actual Value and Dis- 
mohthly benefit which husband received at time of di- tribution by Promissory Note Secured by Lien on Sepa- 
vorce since increases coming after the date of the divorce rate Property," see 11 N.M.L. Rev, 409 (1981). 
are the husband's separate property. Madrid v. Madrid, For note, "Community Property - Transmutation of 
1984-NMCA-066, 101 N.M. 504, 684 P.2d 1169. Community Property: A Preference for Joint Tenancy in 

Absent an express agreement by the parties to the con- New Mexico?" see 11 N.M.L. Rev. 4211981). 
trary, the only retirement penalties to be imposed against For note, "Community Property - Valuation of Profes- 
the nonemployee spouse's share of the pension being dis- sional Goodwill," see 11 N.M.L. Rev. 435 (1981). 
tributed pursuant to a pay-as-it-comes-in method are those For annual survey of New Mexico law relating to es- 
penalties that were actually applied to calculate the em- tates and:trusts,see 12 N.M.L, Rev. 363)(1982). 
ployee spouse's pension benefits, and not any hypothetical For note, "Community Property -Spouse's Future Fed- 
penalties. Franklin v. Franklin, 1993-NMCA-077, 116 N.M. eral Civil Service Disability Benefits are Community 
11, 859 P.2d 479, cert. denied, 115 N.M. 795, 858 P.2d ‘1274. Property to the Extent the Community Contributed to the 

Conveyance to husband and wife presumed as Civil Service Fund During Marriage: Hughes v. Hughes," 
community. — A conveyance of real property to a hus- see 13 N.M.L, Rev. 193 (1988). 
band and wife, by deed describing them as husband and For article, "New Mexico Community Property Law and 
wife, gives rise to a presumption that the property is the Division of Retirement Plan Benefits Pursuant tothe 
taken by them as community property. 1959-60 Op. Att'y Dissolution of Marriage," see 13 N.M.L. Rev. 641 (1983). 
Gen. No, 59-70 (rendered under former law). ° For note, "Community Property - Appreciation of Commu- 

Community property “is not liable for contracts of nity Interests and Investments in Separate Property in New 
wife, made after marriage". The statute, as we construe Mexico: Portillo v. Shappie," see 14 N.M.L. Rev. 227 (1984). 
it, means the wife's separate contracts as well as those For case note, "Community Property Law - the Appor- 
attempted to be made by her for the community while the tionment of Marital Community Assets: Dorbin v. Dorbin," 
husband is the manager of the community, or her separate see 18 N.M.L, Rev. 613 (1988). 
contracts in the event she would be substituted as‘head of For annual survey of New Mexico family law, 19 N.M.L. 
the community. 1955-56 Op. Att'y Gen. No, 56-6499 (ren- Rev. 692 (1990). 
dered under former law). Am. Jur, 2d, A.L.R. and C.J.S. references. — Profits 

Law reviews. — For article, "Federal Taxation of New from business operating on spouse's capital as community 
Mexico Community Property," see 3 Nat. Resources J. 104 property, 29 A.L.R.2d 530. 

(1963). Transmutation of community funds or property into 

For symposium, "Tax Implications of the Equal Rights property held by spouses in joint tenancy, 30 A.L.:R.2d 
Amendment," see 3 N.M.L. Rev. 69 (1973). 1241, 

For article, "The Community Property Act of 1973: A Spouse's professional degree or license as marital prop- 
Commentary and Quasi-Legislative History," see 5 N.M.L. erty for purposes of alimony, support, or property settle- 
Rev. 1 (1974). ment, 4A.L.R.4th 1294, 

For article, "Tax Consequences of Divorce in New Mex- Divorce and separation: appreciation in value of sepa- 
ico," see 5 N.M.L. Rev.'233 (1975). ° rate property during marriage without contribution by 

For comment, "In-Migration of Couples from Common either spouse as separate or community property, 24 
Law Jurisdictions: Protecting the Wife at the Dissolution A.L.R.4th 453: 
of the Marriage," see’ 9 N.M.L. Rev. 113 (1978-79). Divorce property distribution: real estate or trust prop- 

For note, "Clouded Titles in 'Community Property erty in which interest vested before marriage and was re- 
States: New Mexico Takes a New Step," see 21 Nat. Re- alized during marriage, 60 A.L.R.4th 217. 
sources J. 593 (1981). Divorce and separation: workers’ compensation ben- 

For article, "Survey of New Mexico Law, 1979-80: Com- efits as marital) property subject to.distribution, 30 


mercial Law," see’ 11 N.M.L. Rev. 69 (1981). i A.L.R.5th 139, 
190 41 C.J.S. Husband and Wife § 128 et seq. 


40-3-9. Definition of separate and community debts. 


“A. "Separate debt" means: 

(1),. a debt contracted or incurred by a spouse before marriage or Bie entry of a decree of 
dissolution of marriage; 

(2) a debt contracted or incurred by a spouse after entry of a decree entered pursuant to 
Section 40-4-3 NMSA 1978, unless the decree provides otherwise; 

(3) adebt designated as a. separate debt of a Apouse by a judgment or decree of any court 
having jurisdiction; 

(4) a debt contracted by a spouse during marriage which is identified by a spouse to the 
creditor in writing at the time of its creation as the separate debt of the contracting spouse; 

(5) adebt which arises from a tort committed by a spouse before marriage or after entry of 
a decree of dissolution of marriage or a separate tort committed during marriage; or 

(6) a debt declared to be ym ae pursuant to Section 2 [40-3-10.1 NMSA 1978] of 
this act, 
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B. 
marriage which is not a separate debt. 


History: 1953 Comp., § 57-4A-3, enacted by Laws- 


1973, ch. 820, § 4; 1983, ch. 75, § 1. 
ANNOTATIONS 


Purpose. — Subsection A is directed mainly toward 
relations between couples and their creditors. The legisla- 
ture did not intend to restrict the courts' ability to practice 
fairness as between two spouses. Fernandez v. Fernandez, 
1991-NMCA-001, 111 N.M. 442, 806 P.2d 582. 

Requirement of written notice to creditor. — The 
main purpose of Subsection A(4), requiring written notice 
to the creditor, is to protect creditors who might be un- 
aware that spouses do not intend to create a community 
debt. As between spouses, however, it is not as necessary 
to require strict compliance with the statute. Where there 
is evidence that spouses do not intend the debt to be com- 
munity and take steps to ensure it is not, a court may find 
this substantial compliance sufficient to declare the debt 
separate as between the spouses. Fernandez v. Fernandez, 
1991-NMCA-001, 111 N.M. 442, 806 P.2d 582. 

The fundamental purpose behind the written notice re- 
quirement of Subsection A(4) is to protect creditors who 
might be unaware that the debtor spouse intends to cre- 
ate a separate debt, rather than a community debt. Hun- 
tington Nat'l Bank v. Sproul, 1993-NMSC- 051, 116 N.M. 
254, 861 P.2d 935. 

Threshold question of whether item is community 
or separate debt is a legal issue. Bursum v. Bursum, 
2004-NMCA-133, 136 N.M. 584, 102 P.3d 651, cert. denied, 
2005-NMCERT-003, 1387 N.M. 290, 110:P.3d 506. 

Remainder of wife's attorney's fees not consid- 
ered community debt. — The district court could rea- 
sonably have ruled that the remainder of wife's attorney 
fees, while stipulated to be reasonable in amount for the 
work done, was unreasonably incurred and. therefore 
would not be considered community debt. Bursum v. Bur- 
sum, 2004-NMCA-133, 186 N.M. 584, 102 P.3d 651, cert. 
denied, 2005-NMCERT-0038, 137 N.M. 290, 110 P.3d 506. 

Fiduciary duty. — Each spouse owes the other a fi- 
duciary duty when managing community property. This 
fiduciary duty limits a spouse's ability to enter into any 
transaction in which he or she might. wish to engage, 
without fear of subsequent liability to the other spouse. 
Fernandez v, Fernandez, 1991-NMCA-001, 111 N.M. 442, 
806 P.2d 582, 

Wife's estate not liable for loss in public office. 
— Where no attempt was made to show that defendant's 
wife was in any way responsible for the loss appearing in 
the records of her husband's public office, her separate 
estate was not liable for her husband's separate obliga- 
tions. U.S. Fid. & Guar. Co, v. Chavez, 126 F. Supp. 227 
(D.N.M. 1954). 

Wife's estate exempt from attachment proceed- 
ings. — The entire community estate of the defendant 
and his wife was not subject to his indebtedness, where 
the wife, so far as the record showed, had no knowledge 
of any shortage on the part of her husband, nor did she 
give her consent thereto, or ratify the acts, if any, of her 
husband, which resulted in the shortage, and neither did 
the shortage benefit the community estate, so far as was 
shown; therefore, the vested estate of the wife (interve- 
nor) in and to the community property tracts was exempt 
from the attachment proceedings instituted by the bond- 


ing company, and,the community interest of the husband, 


was subject to sale under the attachment, inasmuch as his 
shortages created a separate liability on his part, result- 
ing in a judgment against him. US. Fid. & Guar. Co. v, 
Chavez, 126 F. Supp. 227 (D.N.M. 1954). 
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"Community debt" means a debt contracted or incurred by either or both spouses during 


Separate debt. — At least as between the parties to 
a divorce, and under certain circumstances, a debt may 
be classified as separate even if it was incurred while the 
parties lived together and even though it may not meet 
the strict requirements.of Subsection A. Fernandez v, Fer- 
nandez, 1991-NMCA-001, 111 N.M. 442, 806 P.2d 582, 

Evidence supported a determination that the parties at- 
tempted to arrange a loan as a separate debt instead of a 
community debt, where the husband knew that the wife 
would not participate in the transaction and that she did 
not want. any community assets included, the mortgage 
securing the loan explicitly stated that the husband was 
a married man dealing in his sole and separate property, 
and the wife testified that the creditor asked her to sign 
documents disclaiming any interest in the collateral, Fer. 
nandez v. Fernandez, 1991-NMCA-001, 111 N.M. 442, 806 
P.2d 582. . 

Underlying obligation represented by a fraudulently ex- 
ecuted promissory note was a separate debt of the wife, 
and the proceeds received did not benefit the community, 
where the wife committed fraud against her husband by 
allowing her brother to impersonate her husband and 
forge his name on financial documents. Beneficial Fin. Co. 
v, Alarcon, 1991-NMSC-074, 112 N.M. 420, 816 P.2d 489. 

Husband may have separate credit and debt. — 
While the credit of the husband belongs presumptively 
to the community, still he may contract. a separate debt 
based upon:his separate credit and assets acquired in that 
manner.are his separate property. Campbell v.. Campbell, 
1957-NMSC-001, 62 N.M. 330, 310 P.2d 266. 

Determination whether tort debt of community 
or spouse. — This section leaves to the courts the prob- 
lem of determining whether a tort committed by a'spouse 
during marriage is a "community" or a "separate" tort. 
Under the rule followed in most community property 
states, the test to be applied in such cases is an after-the- 
fact determination of whether the act in which the spouse 
was engaged at the time of the tort was one which was of 
actual or potential benefit to the community. If it was of 
benefit, the tort is a "community" tort, and thus a com- 
munity debt, to be collected under the provisions of 40- 
3-11 NMSA 1978. Dell v. Heard, 532 F.2d 1330 (10th Cir. 
1976). 

In determining the issue of whether a tort committed by 
a spouse is a "community" or a "separate" tort, the test to 
be applied is an after-the-fact determination of whether 
the act in which the spouse was engaged at the time of the 
tort was one which was of actual or potential benefit to the 
community; if it was of benefit, the tort is a "community" 
tort, and thus a community debt; if the activity in which 
the tortfeasor spouse was engaged was of no benefit to.the 
community, the tort is a "separate" tort and thus a sepa- 
rate debt. Delph v. Potomac Ins. Co., 1980-NMSC-140, 95 
N.M. 257, 620 P.2d 1282. 

It is inappropriate to enter a judgment against one 
spouse solely because the other spouse has committed 
a community tort. Such a judgment could readily create 
confusion, because the judgment ordinarily could not be 
executed against the separate property. of the spouse who 
was not the tortfeasor. Naranjo v. Paull, 1990-NMCA-111, 


- 111 N.M. 165, 803 P.2d 254. 
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There is no reason why the same court that hears a tort 
case could not concurrently decide whether the tort was 
a community tort, at least when both spouses are defen- 
dants. Such a proceeding should not be foreclosed just be- 
cause the plaintiff may also have the option of waiting un- 
til execution on the judgment to litigate whether the tort 
was a community tort. Naranjo v. Paull, 1990-NMCA-111, 
111 N.M. 165, 803 P.2d 254. 
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Husband's breach of listing agreement subjected 
community to debts without wife's concurrence. 
— The fact that, upon the breach of a real estate listing 
agreement by the husband, the listing agent can bring 
suit, obtain a judgment and levy on the property without 
the wife's signature on the agreement is not violative of 
this section, inasmuch as a husband can subject the com- 
munity to certain debts without the concurrence of his 
wife. Execu-Systems v. Corlis, 1980-NMSC-121, 95 N.M. 
145, 619 P.2d 821. 

Attorney's fees incurred due to child visitation 
issues from previous marriage. — Chapter 7 debtor- 
husband was liable for attorney's fees incurred by spouse 
in connection with child visitation issues from a previous 
marriage, as spouse's debt was incurred as a community 
debt. In re Strickland, 153 Bankr. 909 (Bankr. D.N.M. 
1993). 

Trial court's finding of separate property upheld. 
— The trial court, upon dissolution of a marriage, has a 
duty to determine whether debts and obligations incurred 
by the parties during coverture are community or sepa- 
rate debts; the trial court's finding assigning income tax 
liability and intervenor's claim as husband's separate 
debts would not be disturbed where husband had failed 
to demonstrate on appeal that the trial court's ruling was 
unsupported by substantial evidence, nor had husband 
shown that he requested a finding of fact on this issue, 
and wife's counsel had also failed to provide authority 
for the merits of her discussion on this issue. Fenner v. 
Fenner, 1987-NMCA-066, 106 N.M. 36, 738 P.2d 908, cert. 
denied, 106 N.M. 7, 738 P.2d 125. 

Presumption that debt of the community. — In 
New Mexico, there is a presumption that debt incurred 
by a married person is community debt. Swink v. Sunwest 
Bank (In re Fingado), 113 Bankr. 87 (Bankr. D.N.M. 1990). 

»As a general rule, one spouse may incur a community 
debt even though the other spouse does not participate in 
the transaction, Fernandez v. Fernandez, 1991-NMCA-001, 
111 N.M. 442, 806 P.2d 582. 

As between a spouse and the other spouse's creditor, 
Subsection A(4) requires that the debtor spouse expressly 
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communicate the separate nature of a marital debt to 
a creditor in writing when creating a marital debt in- 
tended to be that spouse's separate obligation, and since 
the defendant debtor was unable to point to any written 
provision in the note or to-any other written agreement 
between himself and the creditor bank that identified the 
debt as his own separate obligation, the debt remained 
a community debt. Huntington Nat'l Bank v. Sproul, 
1993-NMSC-051; 116 N.M. 254, 861 P.2d 935, 

Presumption that debt of the community. — The 
community is liable for community debts and there is a 
presumption that all debts contracted during the mar- 
riage are community debts. 1959-60 Op. Att'y Gen. No. 60- 
37 (rendered under former law). 

Community not obligated for support of spouse's 
parent. — In terms, at least,:no obligation is placed on 
the child and his or her spouse.to support their parents. 
The ultimate effect of the former statute may be exactly 
this, but not because the obligation, as created, invests it 
with this character. Further, it is not an obligation which 
is incurred for the benefit of the community. It cannot be 
said that the discharge of this obligation in any direct 
manner enhances, or is intended to enhance, the inter- 
est of the community. 1955-56 Op. Att'y Gen. No. 56-6499 
(rendered under former law). 

Only husband's share of community subject to his 
separate tort. — Upon the question of recovery from the 
community property for an obligation based on the hus- 
band's separate tort, it would seem that not the whole of 
the community, but only his share therein, could be sub- 
jected to payment. 1955-56 Op. Att'y Gen. No. 56-6499 
(rendered under former law). 

Law reviews. — For article, "The Community Property 
Act of 1973: A Commentary and Quasi-Legislative His- 
tory," see 5 N.M.L. Rev. 1 (1974). 

For annual survey of New Mexico law relating to do- 
mestic relations, see 12 N.M.L. Rev. 825 (1982), 

Am. Jur. 2d, A.L.R. and CwJ.S. references. — Liabil- 
ity of community property for antenuptial debts and. obli- 
gations, 68 A.L.R.4th 877. 

41 C.J.S. Husband and Wife § 164 et seq. 


40-3-9.1. Gambling debts are separate debts of spouse incurring debt. 


A gambling debt. incurred by a married person as a result of legal gambling is a separate debt of 


the spouse incurring the debt. 


History: Laws 1997, ch. 190, § 67. 


Cross references. — For Gaming Control Act, see 
Chapter 60, Article 2E NMSA 1978. 


40-3-10. Priorities for satisfaction of separate debts. 


-A. The separate debt of a spouse shall be satisfied first from the debtor spouse's separate prop- 
erty, excluding that spouse's interest in property in which each of the spouses owns an undivided 
equal interest as a joint tenant or tenant in common. Should such property be insufficient, then the 
debt shall be satisfied from the debtor spouse's one-half interest in the community property or in 
property in which each spouse owns an undivided equal interest as a joint tenant or tenant in com- 
mon, excluding the residence of the spouses. Should such property be insufficient, then the debt shall 
be satisfied from the debtor spouse's interest in the residence of the spouses, except as provided in 
Subsection B of this section or Section 42-10-9 NMSA 1978. Neither spouse's interest in community 
property or separate property shall be liable for the separate debt of the other spouse. 

B. Unless both spouses join in writing in the creation of the underlying debt or obligation 
incurred after the marriage, a judgment or other process arising out of such post-marital debt 
against one spouse alone or both spouses shall not create a lien or otherwise be subject to execution 
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against the interest of the nonjoining spouse in the marital residence, whether held by the spouses 
as community property, joint tenants or tenants in common. 

C.., The priorities or exemptions established in this section for the satisfaction of a separate 
debt must be claimed*by either spouse under the procedure set forth in Section 42-10-13 NMSA 
1978, or the right to claim such priorities or exemptions is waived as between a spouse | and the 


erst 


D. This section’shall apply only while both spouses are living and shall not apply to the satis- 
faction of debts after the death of one or both spouses. 


History: 1953. Comp., §'57-4A-4, enacted by Laws 
1978, ch. 820, § 5; 1975, ch. 246, § 3; 1995, ch. 184, § 1. 

The 1995 amendment, effective July 1, 1995, sub- 
stituted "Subsection B of' this section:or Section. 42-10-9 
NMSA. 1978" for "Section .24-6-1 NMSA 1953", added 
Subsection B; redesignated former Subsections Band C 
as Subsections C and D, and substituted "42-10-13-NMSA 
1978" for ''24-7-1 NMSA 1953" in Subsection C. 


ANNOTATIONS 


Wife's interest in community can be segregated 
and subjected to lien. — The public policy of the state 
of New Mexico on the subject of community property does 
not preclude a holding that the wife's vested interest in 
community real:property can be segregated and'subjected 
to a statutory judgment lien for a personal tort committed 
by the wife during the coverture. U.S. Fid. & Guar. Co, v. 
Chavez}; 126 F. Supp. 227 (D.N.M. 1954). 

Debt satisfied from community property. — A 
spouse's separate Arizona debt may be satisfied from that 
spouse's half interest in community funds in New Mexico. 
National Bank of Ariz. v. Moore, 2005-NMCA-122, 138 
N.M. 496, 122 P.38d 1265, cert. denied, 2005-NMCERT-010, 
138 N.M. 494,122 P.3d 1263. 

Power to manage and control and actual avail- 
ability of entire community personal property 
distinguished. — Although 40-3-14 NMSA 1978 gives 
either spouse alone the full power to manage, control, 
dispose of and encumber the entire community personal 
property, there exists a distinction between the power to 
manage and control and actual availability. Since this sec- 
tion provides that a spouse's one-half interest in the com- 
munity property is available to satisfy his or her separate 
debts, ‘it does not necessarily follow that the: power given 
by 40-3-14 NMSA 1978 makes the entire community per- 
sonal property always available to each spouse. Herrera v. 
Health & Soc. Servs,, 1978-NMCA-118, 92 N.M. 331, 587 
P.2d 1842, cert. denied swh nom. Human Servs. Dep't v. 
Herrera, 92 N.M. 353, 588 P.2d 554 (1978). 

Separate tort where activity no benefit to commu- 
nity. ivity i i 
engaged was of no benefit to the community, the tort is a 
"separate" tort, collectible only as a separate debt under 
this section. Dell v. Heard, 532 F.2d 1330 (10th Cir, 1976). 

Wife's separate estate not liable for loss in hus- 
band's public office. — Where no attempt was made to 
show that defendant's wife was in any way responsible for 
the loss appearing in the records of her husband's public 
office, her separate estate was not liable for her husband's 
separate obligations. U.S, Fid. & Guar. Co. v: Chavez, 126 
F.Supp. 227 (D.N.M. 1954), 

Wife's estate exempt from attachment proceed- 
ings. — The entire community estate of the defendant 
and his wife was not subject to his indebtedness, where 
the wife, so far as the record’showed, had no knowledge 
of any shortage on the part of her husband, nor did she 
give her consent thereto, or ratify the acts, if any, of her 
husband, which resulted in thé shortage, and neither did 


in'and to the community property tracts was exempt from 
the attachment proceedings instituted by the bonding 
company, and the community interest of the husband was 
subject to sale under the attachment, inasmuch as his 
shortages created a separate liability on his part, result- 
ing in a judgment against him. U.S. Fid. & Guar; Co. v. 
Chavez, 126 F. Supp. 227 (D.N.M..1954). 

No cause of action against husband by wife's judg- 
ment creditor. — Where judgment creditor of wife who 
committed tort in family car brought suit against hus- 
band and argued his cause of action was for an after-the- 
fact determination that wife's tort was a community tort 
which rendered the husband's separate property liable 
for satisfaction of the judgment debt, the court believed 
the issues presented by appellant under the community 
property laws did not set forth a cause of action against 
husband but would be determined if and when judgment 
creditor proceeded to execute on property belonging to 
husband. Dell v. Heard, 582 F.2d 1830 (10th Cir, 1976). 

One-half of husband's income garnishable ‘for 
wife's debts. — Considering the wife's vested one-half 
interest in all of the community property, findings that 
the creditor had exhausted the possibilities of recovering 
the debt from wife's separate property, and that husband's 
income was community property, the trial court correctly 
concluded ‘that one-half of husband's income from gar- 
nishee was available to satisfy wife's debt to creditor. Cen- 
tral Adjustment Bureau, Inc. v. Thevenet, 1984-NMSC-083, 
101 N.M. 612,686 P.2d 954. 

Joinder of joint payee spouses in Wamiinbnient 
proceeding. — Where husband is judgment debtor and 


the judgment of the'trial court in a garnishment proceed- 


ing indicates that garnishee is indebted on a promissory 
note to husband and wife, if the note is not a community 
asset, both payees under the note should be‘joined so as 
to adjudicate their respective rights under the note, but if 
the note is a community asset, wife would be considered a 
proper but not indispensable party, Jemko, Inc. v. Liaghat, 
1987-NMCA-069, 106 N.M. 50, 738 P.2d 922. 

Aid to child denied where claim based on moth- 
er's interest in community income. — For purposes 
of determining aid to families with dependent children 
benefits, where a wife not only has a technical income re- 
sulting from her one-half share in the community income, 
but that one-half share in the community income provides 
the legal basis for her daughter's legitimate claim on the 


one-half interest in the community income, the denial of 


benefits for the child, on the basis that the mother's in- 
come exceeded permissible limits, is upheld. Duran v. 
N.M. Dep't of Human Servs., 1980- NMCA-038, 95 NM. 


196, 619 P.2d 1240. 


the shortage benefit the community estate, so far as was » 


shown; therefore, the vested estate of the wife (intervenor) 


866 


Intentional action of one’spouse may not bar in- 
surance recovery by other. — The intentional burn- 
ing of a community residence by one spouse will not bar 
recovery by an innocent spouse for her interest under a 
fire insurance policy issued to the community. Delph v. 
Potomac Ins, Co., 1980- NMSC-140, 95 N.M. 257, 620 P.2d 


1282. 


Law reviews. — For article; "Federal Taxation of New 
Mexico Community Property," see 3 Nat. Resources J. 104 
(1968), 
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For symposium, "The Effects of an Equal Rights Amend- For article, "Survey of New Mexico Law, 1979-80: Com- 
ment on the New Mexico System of Community Property: mercial Law," see 11 N.M.L. Rev. 69 (1981). 

Problems of Characterization, Management and Control," For note, "Community Property - Spouse's Future Fed- 
see 3 N.M.L. Rev. 11 (1973). eral Civil Service Disability Benefits are Community 

For symposium, "Equal Rights and the Debt Provisions Property to the Extent the Community Contributed to the 
of New Mexico Community Property Law," see 3 N.M.L. Civil Service Fund During Marriage: Hughes v. Hughes," 
Rev. 57 (1973). see 13 N.MLL. Rev. 193 (1983). 

For article, "The Community Property Act of 1973: A Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
Commentary and Quasi-Legislative History," see 5 N.M.L. ity of community property for antenuptial debts and obli- 
Rev. 1 (1974). gations, 68 A.L.R.4th 877. 

For comment, "A Comparison of State’and Federal Ex- Spouse's receipt of “substantial benefit" as condition 
emptions: 11 U.S.C. § 101-1330 (Supp. II 1978)," see 10 precluding entitlement to "innocent spouse's" relief under 
N.M.L. Rev. 431 (1980). 26 USCS § 6013(E), 134 A.L.R. Fed, 415. 


40-3-10.1. Unreasonable debt. 


The court, at the time of the final decree of dissolution of marriage, may declare, as between the 
parties, a debt to be unreasonable if it was incurred by a spouse while the spouse was living apart 
and the debt did not contribute to the benefit of both spouses or their dependents. 


History: Laws 1983, ch. 75, § 2. the wife incurred by seeking settlement of child custody 


and visitation constituted community debts under 40- 

ANNOTATIONS 3-9 NMSA 1978 and those fees that the wife incurred 

Attorney fees. — Trial court's finding and ultimate as a result of litigating the issue of child support like- 

conclusion that all of the wife's attorney fees were ex- wise constituted a communal expense. Bustos v. Gilroy, 
cessive and unreasonable was error, where the fees that 1988-NMCA-012, 106 N.M. 808, 751 Pad nies 


40-3-11. Priorities for satisfaction of community debts. 


A. Community debts shall be satisfied first from all community property and all property in 
which each spouse owns an undivided equal interest as a joint tenant or tenant in common, ex- 
cluding the residence of the spouses.Should such property be insufficient, community debts shall 
then be satisfied from the residence of the spouses, except as provided in Subsection B of this 
section or Section 42-10-9 NMSA 1978. Should such property be insufficient, only the separate 
property of the spouse who contracted or incurred the debt shall be liable for its satisfaction. If 
both spouses contracted or incurred the debt, the separate property of both spouses is jointly and 
severally liable for its satisfaction. 

B. Unless both spouses join in writing in the dhoutian of the underlying debt or Fee 

incurred after the marriage, a judgment or other process: arising out of such post-marital debt 
against one spouse alone or both spouses shall not create a lien or otherwise be subject to execu- 
tion against the interest of the nonjoining spouse in the marital residence, whether held by the 
spouses as community property, joint tenants or tenants in common. 
. ©, The priorities or exemptions established in this section for the satisfaction of community 
debts must be claimed by either spouse under the procedure set forth in Section 42-10-13 NMSA 
1978, or the right to claim such priorities or guage Ot is waived as between a spouse and the 
creditor. 

D. This section shall apply only while both spouses are living and Sa not apply to the satis- 
faction of debts after the death of one or both spouses. 


History: 1953 Comp., § 57-4A-5, enacted by Laws division rules of community debt to a debt that is incurred 
1973, ch. 320, § 6; 1975, ch. 246, § 4; 1995, ch. 184, § 2. after the death of a spouse. If the laws governing com- 
The 1995 amendment, effective July 1, 1995, sub- munity debt do not apply to divide debt that accumulates 
stituted "Subsection B of this section or Section 42-10-9 after the death of a spouse, it follows that such debt is 
NMSA 1978" for "Section 24-6-1 NMSA 1953", added not to be treated as community debt. Karpien v. Karpien, 
Subsection B, redesignated former Subsections B and C 2009-NMCA-048, 146 N.M. 188, 207 P.3d 1165. " 
as Subsections C and D, and substituted "42-10-13-NMSA Determination whether community or separate 
1978" for "24-7-1 NMSA 1953" in Subsection C. tort. — Section 40-3-9 NMSA 1978 leaves to the courts 
the problem of determining whether a tort committed by 
ANNOTATIONS a eae during marriage is a "community" or a "sepa- 


rate" tort. Under the rule followed in most community 


f . —This secti op 
Debi jnqurred.etter deathor spause bay a property states, the test to be applied in such cases is an 


prohibits the district court from applying the priority and 
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after-the-fact determination of whether the act. in which Joinder of joint payee spouses in garnishment 
the spouse was engaged at the time of the tort was one proceeding. — Where. husband is judgment debtor and 
which was of actual or potential benefit to the community. the judgment of the trial court in a garnishment proceed- 
If it was of benefit, the tort isa "community" tort, and thus. _ ing indicates that garnishee is indebted on a promissory 
a community debt, to be collected under the provisions of - note to husband and wife, if the note is not a community 
this section. Dell v. Heard, 532 F.2d 1330 (10th Cir. 1976). asset, both payees under the note should be joined so as 
It is inappropriate to enter a judgment against one to adjudicate their respective rights under the note, but if 
spouse solely because the other spouse has committed the note is a community asset, wife would be considered a 
a community tort. Such a judgment could readily create proper but not indispensable party. Jemko, Inc. v. Liaghat, 
confusion, because the judgment ordinarily could not be 1987-NMCA-069, 106 N.M. 50, 738 P.2d 922. 
executed against the separate property of the spouse who Use of community property. — New Mexico law per- 
was not the tortfeasor. Naranjo v. Paull, 1990-NMCA-111, mits the satisfaction of a separate debt of husband's from 
111 N.M. 165, 803 P.2d 254. the husband's interest in community funds. Nat'l Bank of 
There is no reason why the same court that hears a tort Ariz. v. Moore, 2005-NMCA-122, 188 N.M. 496, 122 P.8d 
case could not concurrently decide whether the tort was 126, cert. denied, 2005-NMCERT-010, 188 N.M, 494, 122 
a community tort, at least when both spouses are defen- P.3d 1263. 
dants. Such a proceeding should not be foreclosed just be- Law reviews. — For article, "The Community Property 
cause the plaintiff may also have the option of waiting un- Act of 1973; A Commentary and Quasi- Legislative His- 
til execution on the judgment to litigate whether the tort tory," see 5 N.M.L, Rev. 1 (1974). 
was a community tort. Naranjo v. Paull, 1990-NMCA-111, For comment,."A Comparison of State and Federal Ex- 
111 N.M. 165, 803 P.2d 254. . emptions: 11 U.S.C. § 101-1330 (Supp. II 1978)," see 10 
No cause of action against husband by wife’ sjudg- N.M.L. Rev. 431 (1980), 
ment creditor. — Where judgment creditor of wife who For article, "Survey of New Mexico Law, 1979-80: Com- 
committed tort in family car brought suit: against hus- mercial Law," see 11 N.M.L;: Rev. 69 (1984), - 
band and argued his cause of action was for an after-the- For note, "Community Property - Spouse's Future Fed- 
fact determination that wife's tort was a community tort eral Civil Service Disability Benefits are Community 
which rendered the husband's separate property liable Property to the Extent the Community Contributed to the 
for satisfaction-of the judgment debt, the court believed Civil Service Fund During Marriage: Hughes v. Hughes," 
the issues presented by appellant under the community see 13.N.M.L. Rev, 198 (1983). 
property laws did not set forth a cause of action against Am. Jur, 2d, A.L.R. and C.J.S, references. — Spouse's 
husband but would be determined if and when judgment liability, after divorce, for community debt contracted by 


creditor proceeded to execute on property belonging to other spouse during marriage, 20 A.L.R.4th 211. 
husband, Dell v. Heard, 5382 F.2d 1330 (10th Cir, 1976). ; e Eihehe 


40-3-12. Presumption of community property; presumption of separate 
property where: paneer y seen vee by mabenceet woman prior 
to July 1, 1973. 


A. Property acquired during uinlinisans Big dithen asian or wife, or oad) is presumed to be 
community property. 

B. Property or any interest ‘eneiti acquired dubia marrige Hy a woman - an . instrument i in 
writing, in her name alone, or in her name ‘and:the name of'another person not her husband, is pre- 
sumed to be the separate property of the: married woman if the instrument in writing was delivered 
and accepted prior to July 1, 1973. The date of execution or, in the absence of a date of execution, the 
date of acknowledgment, is presumed to be the date upon which delivery and acceptance occurred. 

C. The presumptions contained in Subsection B of this section are conclusive in favor of any 
person dealing in good faith and for valuable consideration with a mazned woman or her legal 
representative or successor in interest. ; 


History: 1953 Comp., § 57-4A-6, enacted by Laws the owner is indebted to the source of such funds:in that 


1973, ch. 320, § 7. ) amount, but such payment does not affect the title of the 
' purchaser. Shanafelt v. Holloman, gc Nei 047, GI, 

ANNOTATIONS OON.M. 147, 296 P2d°752.05 
I. GENERAL CONSIDERATION. Proof of transmutation. — Miniiind Ota BUH is a gen- 
Il... PRESUMPTION OF COMMUNITY PROPERTY. eral term used to describe arrangements between spouses 
III, SEPARATE PROPERTY. to convert property from separate property to community 
property and vice versa, While transmutation is recog- 
I. GENERAL CONSIDERATION. nized, the party alleging the transmutation must estab- 


lish the transmutation of property to community prop- 


Property takes status as community or separate erty by clear, strong and convincing proof. Allen v, Allen, 


at time and by manner of acquisition. — Property ac- 1982-NMSC-118, 98 N.M. 652, 651 P.2d 1296. 

quired in New Mexico takes its status as: community or Wife was ‘indispensable party in action brought 
separate property at the time and by the manner of its by husband to quiet title to realty deeded to both hus- 
acquisition; and if a part of the purchase money is later band and wife. Brown v, Gurley, 1954*NMSC-025, 58 N.M. 
paid by other funds than those of the owner of the prop- 153, 267 P.2d 134. * 


erty, whether of the community or an individual spouse, 
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Deed with no description of marital status cre- 
ated tenancy in common. — A quitclaim deed convey- 
ing land toa husband and wife by name and address but 
with no description of marital status created a tenancy in 
common; the address appearing after their names was not 
sufficient to express any other intention. U.S, Fid, & Guar. 
Co; v. Chavez, 126 F: Supp. 227 (D.N.M: 1954). 

Admissibility of parol evidence to show intent. — 
Parol evidence was properly admitted, not to alter certain 
deeds, but rather to establish the true consideration be- 
hind the deeds, which, in turn; established the lack of in- 
tention of the grantors.to make a gift to the wife. Sanchez 
v, Sanchez, 1987-NMCA-143, 106 N.M. 648, 748 P.2d 21, 
cert, denied, 106 N.M. 627, 747 P.2d 922. 

Requirements for overcoming presumption of 
fraud in community property conveyance, — The 
burden was on husband's heirs to overcome the presump- 
tion of fraud in action to nullify conveyance of community 
property for fraud, They were required to show: (a) pay- 
ment of an adequate consideration; (b) full disclosure to 
the wife as to her rights and the value and extent of the 


PROPERTY RIGHTS 


community property; and (c) thatthe wife had competent _ 


and independent, advice in conferring the benefits upon 
her husband. Trujillo v. Padilla, 1968-NMSC-090, 79 N\M. 
245, 442 P.2d 203. : 

Burden upon contestant asserting separate char- 
acter. — The party seeking to rebut,the presumption of 
community property has the burden of introducing: fac- 
tual evidence that the disputed property meets a criterion 
of separate property as defined in 40-3-8 NMSA 1978. C 
& L Lumber & Supply, Inc. v. Texas Am, Bank/ Galeria, 
1990-NMSC-056, 110 N.M. 291, 795 P.2d 502, 

Property acquired during. marriage is pre- 
sumed to be community property and if community 
funds are.used to purchase the separate property of 
either spouse, such property becomes community prop- 
erty. Marquez v. Marquez, 19738-NMSC-084,, 85 N.M, 
470, 513 P.2d 713. 

Presumption. — In New Marien: there is a clearly 

stated presumption of community property. Swink v. Sun- 
west Bank (In re Fingado), 118 Bankr. 37 (Bankr, D.N.M. 
1990). 

The presumption of ranegarite property arises from 
the naked fact that it was acquired during marriage. Hol- 
lingsworth v, Hicks, :.1953-NMSC-045, 57 N.M. 386, 258 
P.2d 724, 

Property acquired during marriage by either spouse is 
presumed to be community property. The recitation in a 
deed not signed by both spouses that the property is the 
"sole and separate property" ofa married man does not 
affect this presumption. C & L Lumber & Supply, Ine, v. 
Texas Am. Bank/ Galeria, 1990-NMSC-056, 110.N.M. 291, 
795 P.2d 502. 

Property acquired by either or both spouses during 
their marriage is presumptively community property. The 
presumption of community property, however, is subject 
to being rebutted by a preponderance of the evidence. 
Stroshine v, Stroshine, 1982-NMSC-113, 98 N.M. 742, 652 
P.2d 1198. 

Presumption part of Spanish property law. — The 
presumption that all property acquired after marriage 
is community, property was part of Spanish community 
property law and was recognized as an element of the 
community property system in this state prior to the 
time of its statutory pronouncement by Laws 1907, ch. 
37, § 10 (now repealed and replaced by what are now 40- 
3-8 and 40-3-12(A) NMSA 1978). Campbell v..Campbell, 
1957-NMSC-001, 62 N.M., 380, 310 P.2d 266. 


II. PRESUMPTION OF COMMUNITY PROPERTY. 


Division of insurance proceeds where claim 
pending at divorce. — Where premium on disability 
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insurance: proceeds was paid: from husband's earnings 
during marriage, insurance proceeds on claim pending 
against insurance company at time of divorce were com- 
munity property. Douglas v. Douglas, 1984-NMCA-071, 
101 N.M. 570, 686 P.2d 260. 

Insurance proceeds on policy paid for with com- 
munity funds. — Following divorce proceedings, where 
wife: filed a motion to impose a constructive ‘trust on in- 
surance proceeds that husband received after filing a bad 
faith claim against his insurance company for denying a 
property damage claim related to his truck, arguing that 
the insurance proceeds were community property because 
the truck was community property and the insurance pol- 
icy covering the truck was paid for with community funds, 
and where husband argued that the settlement proceeds 
were not a community asset because the settlement oc- 
curred after’ the dissolution of marriage and: that wife 
was not entitled to any of the insurance proceeds because 
wife’s actions’ played a significant part in the decision 
by the insurance company to wrongfully deny husband’s 
property damage claim under his automobile insurance 
policy, the district court erred in granting husband’s mo- 
tion for summary judgment, because insurance proceeds 
that are paid as a result of a policy that is community 
property, where that policy was paid for with community 
funds; are community property. Martinez v. Martinez, 
2017-NMCA-032. 

Vacation and sick leave. — A spouse’s unused va- 
cation leave and unused sick leave are community prop- 
erty and are divisible upon divorce, Arnold v,. Arnold, 
2003-NMCA-114, 134 N.M. 381, 77 P.3d 285. 

Disability retirement pay is community property 
for purposes of distribution of property upon dissolution 
of marriage. Stroshine v. Stroshine, 1982-NMSC-1138, 98 
N.M. 742, 652 P.2d 1193. 

Federal civil service disability benefits. — To the 
extent the community contributed, a husband's future 
federal civil service disability benefits are community 
property subject to division upon dissolution of a mar- 
riage. Hughes v. Hughes, 1981-NMSC-110, 96 N.M. 719, 
634 P.2d 1271. 

General presumption of community property 
is certainly not conclusive. Campbell v, Campbell, 
1957-NMSC-001, 62 N.M, 330, 310 P.2d 266. 

Burden upon contestant asserting separate char- 

acter. — The contestant asserting the separate character 
of the property has not only the burden of going forward 
with his evidence, but of establishing separate ownership 
by a preponderance of evidence, Campbell v.. Campbell, 
1957-NMSC-001, 62 N.M, 330, 310 P.2d 266. 
», It is settled law in New Mexico that property acquired 
in this state during coverture is presumptively commu- 
nity property, and one asserting it to be separate estate 
has the burden of establishing such fact by a preponder- 
ance of the evidence. Mounsey v. Stahl, 1956-NMSC-110, 
62 N.M. 135, 306 P.2d 258, 

Presumption does not obtain if intention other 
than community expressed. — Where property is ac- 
quired by husband and wife by an instrument in writing 
in which they are described as such, the presumption as 
to community property does not obtain if a different in- 
tention is expressed in the instrument. Shanafelt v. Hollo- 
man, 1956-NMSC-047, 61 N.M. 147, 296 P.2d 752. 

Showing that community earning exceeded com- 
munity expenses, even though the excess be slight, sup- 
ports a finding of community property. Campbell v. Camp- 
bell, 1957-NMSC-001, 62 N.M. 330, 310 P.2d 266, 

Relative amounts of separate property and com- 
munity property which make up commingled total 
is an important factor. Conley v. Quinn, 1959-NMSC-065, 
66 N.M. 242, 346 P.2d 1030. 

Where commingled with large amount of separate 
property. — When there is a commingling of a negligible 
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amount of community property with a large amount of 
separate property so that the separate property can no 
longer be identified, the general rule that such property 


falls under the presumption of community property is not. 
followed. Conley v. Quinn, 1959-NMSC-065, 66 N.M. 242,- 


346 P.2d 1030. 

Preponderance of evidence needed to overcome 
presumption. — Proof to overcome the presump- 
tion of community ownership need only amount to a 
preponderance of the evidence. Campbell v. Campbell, 
1957-NMSC-001, 62 N.M. 330, 310 P.2d 266. 

Where the acquisition of property is involved, the 
presumption of community property may be overcome 
by a preponderance of evidence. Shanafelt v. Holloman, 
1956-NMSC-047, 61 N.M: 147, 296 P.2d 752; Hughes v. 
Hughes, 1981-NMSC-110, 96 N.M. 719, 634 P.2d 1271. 

The presumption that property acquired after mar- 
riage is community property is rebutted when the sepa- 
rate character of the property in question is proved by a 
preponderance of the evidence in the trial court. Conley v, 
Quinn, 1959-NMSC-065, 66 N.M. 242, 346 P.2d 1030 (de- 
cided under former law). 

The presumption that property acquired during mar- 
riage is community property may be rebutted by a 
preponderance of the evidence. Mitchell v. Mitchell, 
1986-NMCA-028, 104 N.M. 205, 719 P.2d 432, cert. denied, 
104 N.M. 84, 717 P2d 60; Arch, Ltd. v. Yu, 1988-NMSC- “101, 
108 N.M. 67, 766 P.2d 911, 

Warranty deeds conveying joint title. — Inkwodiae: 
tion of warranty deeds conveying title to husband and 
wife was sufficient to establish prima facie that the real 
estate was held as community property. Arch, Ltd. v. Yu, 
1988-NMSC-101, 108 N.M. 67, 766 P.2d 911. 

Presumption still has force and effect after testi- 
mony to rebut. — It cannot be said that upon the mere 
introduction of testimony to rebut the presumption of 
community property that the presumption is no longer to 
be considered of any force and effect. Campbell v. Camp- 
bell, 1957-NMSC-001, 62'N.M. 330, 310 P.2d 266. 

Substantial evidence needed to uphold presump- 
tion on appeal. — When evidence in the case casts doubt 
upon the issue, a finding of community ownership will be 
upheld as supported by substantial evidence. In counter- 
part, when the evidence of separate ownership is clear 
and no evidence aside from the presumption exists to the 
contrary, circumstantial or otherwise, a finding of commu- 
nity ownership should be overturned upon appeal as not 
supported by substantial evidence. Campbell v. Campbell, 
1957-NMSC-001, 62 N.M. 330, 310 P.2d 266. 

Upon appeal the question whether the presumption of 
community property has been overcome as a matter of 
law depends upon whether there is substantial evidence 
to support the finding of the trial court. The cases are nu- 
merous which hold the substantial evidence rule applies 
in such case, as does the usual appellate rule of indulg- 
ing all presumptions in favor of the judgment. Campbell 
v. Campbell, 1957-NMSC-001, 62 N.M. 330, 310 P.2d 266. 

Presumption not rebutted. — The words and con- 
duct of a disingenuous spouse in misrepresenting that 
real estate was his separate property were not sufficient 
to rebut a presumption that property was held as a com- 
munity interest, Arch, Lid. v. Yu, 1988-NMSC-101, 108 
N.M. 67, 766 P.2d 911, 


II. SEPARATE PROPERTY. 


Property acquired with independent funds as 
separate. — When it is established that community 
funds equal or fall short of community expenditures, 
property acquired by the husband, having independent 
funds at his disposal, should be held, by legitimate infer- 
ence, to be his separate property. Campbell v, Campbell, 
1957-NMSC-001, 62 N.M, 330, 310 P.2d 266. 
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Deed ‘naming one spouse raises presumption 
of separate property. — A deed that names only one 
spouse does not convey the realty absolutely as separate 
property, but only creates a presumption of separate prop- 
erty that may be rebutted. Overcoming this presumption 
by a preponderance of the evidence appears to be suffi- 
cient. Sanchez v. Sanchez, 1987-NMCA-1438, 106 N.M, 648; 
748 P.2d 21, cert. denied, 106 N.M. 627, 747 P.2d 922, 

Earnings of wife belong to community where 
working for husband's partnership. Dale’ v. Dale, 
1953-NMSC-081,.57'N.M. 593, 261 P.2d 438. 

- Burden of proving nature and value of improve- 
ments made to separate property. — Real property 
acquired by a husband prior to marriage, and paid for dur- 
ing the marriage with monies from his retirement disabil- 
ity pension, was separate property. Thus, where the wife 
failed to show the amount by which community labor or 
funds enhanced the value of the property, the trial court's 
decision to apportion some of the proceeds of the sale of 
the property to the community was not supported by the 
record. Bayer v. Bayer, 1990-NMCA-106, 110 N.M. 782, 
800 P.2d 216, cert. denied, 110 N.M. 749, 799 P.2d 1121. 

Where origin of property preceded marriage pre- 
sumption no longer prevails. — When, upon the exhibi- 
tion of the whole title, it appears that the origin of property 
preceded the marriage, and that it was separate property, 
the presumption no longer prevails. Hollingsworth v. Eitehes; 
1953-NMSC-045, 57 N.M. 336, 258 P.2d 724. 

Preponderance of evidence needed to overcome 
presumption. — The contestant asserting the separate 
character of property has not only the burden of going for- 
ward with the evidence, but of establishing separate own- 
ership by a preponderance of the evidence. White v. White, 
1987-NMCA-032, 105 N.M. 600, 734 P.2d 1283. 

Separate property must be traceable and identi- 
fiable. — If separate property has been so intermingled 
with community property that it cannot be traced or iden- 
tified, the evidence of separate status is insufficient to 
overcome the presumption of community property. Mitch- 
ell v. Mitchell, 1986-NMCA-028, 104 N.M. 205, 719 P.2d 
432, cert. denied, 104 N.M. 84, 717 P.2d 60. 

Law reviews. — For comment on Thaxton v. Thaxton, 
75 N.M. 450, 405 P.2d 932 (1965), see 6 Nat. Resources J. 
298 (1966). 

For article, "The Community Property Act of 1973: A 
Commentary and Quasi-Legislative History," see 5 N.M.L. 
Rev. 1 (1974). 

For article, "Survey of New Mexico Law, 1979-80: Com- 
mercial Law," see 11 N.M.L. Rev. 69 (1981). 

For note, "Community: Property - Transmutation of 
Community Property: A Preference for Joint Tenancy in 
New Mexico?" see 11 N.M.L. Rev. 421 (1981). 

For note, "Community Property - Spouse's Future Fed- 
eral Civil Service Disability Benefits are Community 
Property to the Extent the Community Contributed to the 
Civil Service Fund During Marriage: Hiighes v. Hughes," 
see 13 N.M.L. Rev. 193 (1983). 

For article, "Survey of New Mexico Law, 1982-83: Do- 
mestic Relations," see 14 N.M.L. Rev. 135 (1984). 

Am. Jur. 2d, ‘ALL. R. and C.J.S. references, —'15A 
Am. Jur, 2d Community Property §§ 56 to 65. 

What contract, understanding, circumstances, etc., rill 
render a wife's personal Gemalrigs separate property, 67 
A.L.R.2d 708. 

Change of domicil as affecting character of property 
previously acquired as separate or community property, 
14 A.L.R.3d 404. 

Spouse's professional degree or license as marital prop- 
erty for purposes of alimony, support, or property settle- 
ment, 4A.L.R.4th 1294. 

Divorce and separation: appreciation in value of sepa- 
rate property during marriage without contribution by 
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either spouse as separate or community property, 24 Divorce: equitable distribution doctrine, 41 
A.L.R.4th 463. A.L.R.4th 481. 


40-3-13. Transfers, conveyances, mortgages and leases.of . 
real property; when joinder required. 


A. Except for purchase-money mortgages and except as otherwise provided in this subsection, 
the spouses must join in all.transfers, conveyances or mortgages or contracts to transfer, convey 
or mortgage any interest in community real property and separate real property owned by the 
spouses as cotenants in joint tenancy or tenancy in common. The spouses must join in all leases 
of community real property or separate real property owned by the spouses as cotenants in joint 
tenancy or tenancy in common if the initial term of the lease, together with any option or exten- 
sion contained in the lease or provided for contemperanegusly, exceeds five years or if the lease is 
for an indefinite term. 

Any transfer, conveyance, mortgage or lease or canitHact to transfer, convey, inbred or lease 
any interest in the community real property or in separate real property owned by the spouses as 
cotenants in joint tenancy or tenancy in common attempted to be made by either spouse alone in 
violation of the provisions of this section shall be void and of no effect, except that either spouse 
may transfer, convey, mortgage or lease directly to the other without the other joining therein. 

Except as provided in this section, either spouse may: transfer, convey, mortgage or lease sepa- 
rate real property without the other's joinder. 

B. Nothing in this section shall affect the right of one of the spouses to transfer, convey, mort- 
gage or lease or contract to transfer, convey, mortgage or lease any community real property or 
separate real property owned by the spouses as cotenants in joint tenancy or tenancy in common 
without the joinder.of the other spouse, pursuant to a validly executed and recorded power of at- 
torney as provided in Section 47-1-7 NMSA 1978. Nothing in this section shall affect the right of a 
spouse not joined in a transfer, conveyance, mortgage, lease or contract to validate an instrument 
at any time by a ratification in writing. 


History: 1953 Comp., § 57-4A-7, enacted by Laws C & L Lumber & Supply, Inc. v. Texas Am. Bank / Galeria, 


1973, ch. 320, § 8; 1975, ch. 246, § 5; 1993, ch. 165, 1990-NMSC-056, 110 N.M. 291, 795 P.2d 502. 

§1. Husband and wife must join in all deeds and 
Cross references. — For necessity of sithaer of mortgages affecting community real property. Pickett v. 

spouses in contracts of indemnity, see 40-3-4 NMSA Miller, 1966-NMSC-050, 76 N.M. 105, 412 P.2d 400. 
1978, "Join in" means "sign". — Under this section a con- 
The 1993 amendment, effective June 18, 1993, made tract for the sale of an interest in community real prop- 
stylistic changes in Subsection A; and in Subsection B, sub- erty, which has not been signed by both husband and 
stituted "47-1-7 NMSA 1978" for "70-1-6 NMSA 1953" at wife, is unenforceable, void and of no effect absent a val- 
the end of the first sentence and added the second sentence, idly executed and recorded power of attorney, because 
the words "join in" as used in this section mean "sign". 
ANNOTATIONS Hannah v. Tennant, 1979-NMSC-009, 92 N.M. 444, 589 


P.2d 1035. 

‘Neither husband nor wife can transfer real prop- 
erty without the other. — As the court construes the 
section by its plain terms at the present time, neither 
husband nor wife can make a transfer or conveyance of 
the real property of the community without the other join- 
ing in such conveyance or transfer, and if such transfer or 


Effect of transfer to partnership. — Once commu- 
nity property is contributed to a partnership, its status is 
not transmuted from community to separate or partner- 
ship. property. Although the community no longer has. a 
right to the specific piece of property the community still 
has an interest. The community merely trades its interest 
in the specific asset for a community interest in the part- 


nership. Dotson v. Grice, 1982-NMSC-072, 98 N.M. 207, conveyance is attempted of such real property of the com- 
647 P.2d 409. munity by either husband or wife alone, such transfer or 

Conflict. between this section and 14-9-8 NMSA conveyance is void, and of no effect. Marquez v. Marquez, 
1978 should be resolved in favor of the latter statute 1973-NMSC-084, 85 N.M. 470, 513 P.2d 713. 


which protects the rights of innocent purchasers for Signatures of both spouses required. — Contracts 
value without notice of unrecorded. instruments, Jef- to transfer an interest in community real property are 
fers v. Martinez, 1979-NMSC-083, 93 N.M,-508, 601 P.2d void and of no effect unless signed by both husband and 


1204; Jeffers v. Doel, 1982-NMSC-116,.99 N.M. 351, 658 wife. Hannah v, Tennant, 1979-NMSC-009, 92 N.M. 444, 
P.2d 426. 589 P.2d 1035. 


No limit on who may claim benefit. — This section Federal coal leases are real community property, and 


is directed at the conveyance itself and not at the identity a husband cannot effectively convey them without his 
of the person claiming the conveyance is void. It contains wife's signature, Padilla v, Roller, 1980-NMSC-037, 94 


no limitations regarding for whose benefit it may be used. N.M, 234, 608 P.2d 1116, 
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Joining of both spouses. — If ‘both spouses do not 
join, an attempt by one spouse to transfer, convey or mort- 
gage community real property is void. Swink v. Sunwest 
Bank (In re Fingado), 113 Bankr. 37 (Bankr. D.N.M. 1990), 


Section not applicable to executory contract to 


sell community. — The failure of seller's wife to sign 
does not render agreement void or unenforceable, but was 
sufficient where she was named in the agreement and 
was ready, willing and able to convey her community in- 
terest. This section, requiring the wife to sign deeds and 
mortgages affecting community property, has.no applica- 
tion to an action for damages on the husband's executory 
contract for the sale of community realty, and it is imma- 
terial whether the action is by the-vendor or the:vendee. 
Pickett v, Miller, 1966-NMSC- 050, 76 N.M, 105, 412 P.2d 
400, 

Community contributions and improvements to 
separate property. — Community contributions and 
improvements to.real property. do not affect the title of 
separate ownership; the right of the community to be re- 
imbursed for the‘amount of the lien does not change the 
character of the:property from separate to community, and 
separate property,may be conveyed by the owner without 
the joinder of a spouse. Hickey v. Griggs, TBE NMSC- 050, 
106 N.M. 27, 738 P.2d 899. 

No specific performance where wife not jnined = 
A contract purporting to sell community real estate would 
not be ordered to be specifically performed where the wife 
did not join in the husband's agreement to sell. Picket v. 
Miller, 1966-NMSC-050, 76 N.M. 105,.412 P.2d 400. 

Requirements to overcome presumption of fraud 
in community conveyance, — The burden was on 
husband's heirs to overcome the presumption of fraud 
in action to nullify conveyance of community property 
for fraud. They were required to show (a) payment of an 
adequate consideration; (b) full disclosure to the wife as 
to her rights and the value and extent of the community 
property; and (c) that the wife had competent and inde- 
pendent advice in conferring the benefits upon her hus- 
band. Trujillo v, Padilla, 1968-NMSC-090, 79 N.M. 245, 
442 P.2d 203. 

Invalidity of contract as affirmative defense. — A 
contract's invalidity under this section, which states that 
a contract to sell land held in joint tenancy by a husband 
and wife is void unless the wife either signs the contract 
or gives the husband a power of attorney to sell the land, 
is an affirmative defense which the defendant bears the 
burden of proving by showing that he made some effort, to 
ascertain the existence of the power of attorney, Otero v. 
Buslee, 695. F.2d 1244 (10th Cir, 1982). 

Spouse's failure to sign bank note did not pre- 
clude subsequent encumbrance. — Subsection, A 
should not be construed to require both spouses to join in 
creating a community debt merely because a later judg- 
ment on the debt might encumber community real prop- 
erty. To the extent that New Mexico common law suggests 
otherwise, those decisions are overruled. Accordingly, the 
trial court did not err when it ordered the judicial sale of 

the spouse's residence to satisfy the creditor bank's judg- 

ment on note defaulted on by the husband individually. 
Huntington Nat'l Bank v, Sproul, 1993-NMSC-051, 116 
N.M, 254, 861 P.2d 935, 

Effect of one spouse's signature on promissory 
note can do no more than commit his separate property 
and his share of the community personal property. to re- 
payment of the obligation stated in the note because he is 
without power to encumber the community real property 
for its repayment without the other spouse's joinder. Shad- 
den v, Shadden, 1979-NMCA-078, 93 N.M. 274, 599 P.2d 
1071, cert. denied, 93 N.M. 172, 598 P.2d 215; overruled 
by Huntington Nat'l Bank v. Sproul, 1993-NMSC-051, 116 
N.M. 254, 861 P.2d 935. 
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Regardless of the wording of a guaranty contract, un- 
less his wife joins in the execution of the guaranty, a 
husband can only encumber his own’ separate prop- 
erty and his share of the community real property. First 


State Bank v. Muzio, 1983-NMSC-057, 100 N.M. 98, 666 
P.2d.777, overruled by Huntington Nat'l Bank v. Sproul; 


1993-NMSC-051, 116 N.M. 254, 861 P.2d 935. 
Fraudulently executed promissory note, — Under- 
lying obligation represented by a fraudulently executed 


* promissory note was a separate debt of the wife, and the 


proceeds. received did not benefit the community, where 
the wife committed fraud against her husband by allow- 
ing her brother to impersonate her husband and forge his 
name on financial documents, Beneficial: Fin. Co. v. Alar- 
con, 1991-NMSC-074, 112.N.M, 420, 816 P.2d 489. 

Aggrieved party's remedies limited where con- 
tract void for lack of spouse's signature. — Where an 
option contract to convey community property is void for 
lack of one spouse's signature, the aggrieved party may 
not obtain specific performance or damages for breach of 
contract: Sims v. Craig, 1981-NMSC-046, 96 N.M. 33, 627 
P.2d 875. 

Alternative remedies. 


Where the aggrieved party 


~ may not sue on a contract to convey community property 


because it is void for failure to join one spouse, an action 

for negligent misrepresentation may be maintained. Sims 

v. Craig, 1981-NMSC-046, 96 N.M. 33, 627 P.2d 875. 
Although misrepresentation of the legal status of prop- 


erty could be grounds for other theories ‘of recovery than 
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breach of contract, plaintiff could not maintain an action 
for damages on either a real estate exchange agreement 
or its addendum because they were void and unenforce- 
able under this section. Arch, Ltd. v. Yu, 1988-NMSC-101, 
108 .N.M. 67, 766 P.2d 911. 

Effect on after-acquired ofenieatne — An otherwise 
valid and fully enforceable real estate sales contract, ex- 
ecuted by a sihgle spouse, was not rendered wholly void 
under Subsection A because the asset later was acquired 
by the community. The contract was void as to after- 
acquired community property, but, was valid as to the 
after-acquired real estate when it was transmuted and 
owned by the seller as his separate estate, English v. San- 
chez, 1990-NMSC-064, 110 N.M. 343, 796 P.2d 236. 

Section is inapplicable to conveyance of sepa- 
rate property. — Where husband and wife, prior to 
husband's death, entered into a sole and separate prop- 
erty agreement that transmuted the couple's community 
property to husband's separate property, and where hus- 
band then executed a reverse mortgage transaction on 
this separate property, which was ‘assigned to plaintiff . 
mortgage company, and where husband subsequently 
re-conveyed the property back to husband and wife, and 
where, after husband's death, plaintiff filed a complaint 
seeking a judgment foreclosing on its security interest 
in wife's property pursuant to the reverse mortgage, the 
district court erred in‘ granting wife's motion for sum- 
mary judgment on the basis that the reverse mortgage 
executed by husband was void because wife did not ex- 
ecute it as well, because the sole and separate property 
agreement transmuted the property into husband's sepa- 
rate property and he had authority to unilaterally grant 
a mortgage. The reverse mortgage was not void pursu- 
ant to this section. Nationstar Mort. LLC v. O'Malley, 
2018-NMCA-029, cert: denied. 

Community debt to be ‘paid from’ community 
funds even after divorce. — A community debt in- 
curred prior to the dissolution of the marital community, 
and for the benefit thereof, would properly be payable out 
of "community" funds notwithstanding the fact that such 
community property had been transmuted into separate 
property by virtue of a decree of divorce. Moucka v. Wind- 
ham, 483 F.2d 914 (10th Cir. 1973), 
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Signatures on loan commitment, not on con- 
tract. — Without more, the signature of both spouses 
on a loan commitment is insufficient to overcome the af- 
firmative defense that both spouses did not execute the 
actual contract conveying real property. Arch, Ltd. v. Yu, 
1988-NMSC-101, 108 N.M. 67, 766 P.2d 911, 

Where wife did not join mineral deed and evi- 
dence did not show separate purchase. — Where 
plaintiff claimed predecessor's prior mineral deed to an- 
other was void for failure of predecessor's wife to join 
in deed, the burden of the prior grantee of showing by 
preponderance of evidence that interest in question was 
purchased with separate funds and not community prop- 
erty was not met and deed was void. Mounsey v. Stahl, 
1956-NMSC-110, 62 N.M. 135, 306 P.2d 258. 

Easement agreement void where wives not 
joined, — Where 1918 agreement between married men 
purports to establish easement rights in community prop- 
erty without having their respective wives join therein is 
void under this section, use of such easement until 1959 is 
permissive. Batts v. Greer, 1963-NMSC-037, 71 N.M. 454, 
379 P.2d 443. 

Quitclaim deeds not proper where wife did not 
join agreement to sell. — Proposed agreement to shift 
the property lines of the parties executed by quitclaim 
deeds is clearly improper since both the husband and the 
wife must join in all deeds and mortgages affecting com- 
munity real property and a contract purporting to sell 
community real estate will not be ordered specifically per- 
formed where the wife did: not join the husband's agree- 
ment to sell. Sanchez v. Scott, 1973-NMSC-115, 85 N.M. 
695, 516 P.2d 666. 

Real estate listing agreement not iandfor of com- 
munity property. — A real estate listing agreement 
is not a transfer, conveyance, mortgage or contract to 
transfer, convey or mortgage community property within 
the meaning of this section. Execu-Systems v. Corlis, 
1980-NMSC-121, 95 N.M. 145, 619 P.2d 821. 

Husband's breach of listing agreement subjected 
community to debts without wife's concurrence. 
— The fact that, upon the breach of a real estate listing 
agreement by the husband, the listing agent can bring 
suit, obtain a judgment and levy on the property without 
the wife's signature on the agreement is not violative of 
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this section, inasmuch as a husband can subject the com- 
munity to certain debts without the concurrence of his 
wife. Execu-Systems v. Corlis, 1980-NMSC-121, 95 N.M. 
145, 619 P.2d 821. 

Presumption not rebutted. — The words and con- 
duct of a disingenuous spouse in misrepresenting that 
real estate was his separate property were not sufficient 
to rebut a presumption that property was held as a com- 
munity interest. Arch, Ltd. v. Yu, 1988-NMSC-101, 108 
N.M. 67, 766 P.2d 911. 

Law reviews. — For comment on Thaxton v. Thaxton, 
75 N.M. 450, 405 P.2d 932 (1965), see 6 Nat. Resources J. 
298 (1966). 

For article, "The Community Property Act of 1973: A 
Commentary and Quasi-Legislative History," see 5 N.M.L. 
Rev. 1 (1974). 

For note, "Coal Leases Held Real Property," see 21 Nat. 
Resources J. 415 (1981). 

For note, "Clouded Titles in Community Property 
States: New Mexico Takes a New Step," see 21 Nat. Re- 
sources J, 593 (1981). 

For article, "Survey of New Mexico Law, 1979-80: Com- 
mercial Law," see 11 N.M.L. Rev. 69 (1981). 

For article, "Survey of New Mexico Law, 1979-80: Es- 
tates and Trusts," see 11 N.M.L. Rev. 151 (1981). 

For article, "Survey of New Mexico Law, 1979-80: Prop- 
erty," see 11 N.M.L. Rev. 203 (1981). 

For annual survey of New Mexico law relating to do- 
mestic relations, see 12 N.M.L. Rev. 325 (1982). . 

For note, "Community Property - Spouse's Future Fed- 
eral Civil Service Disability Benefits are Community 
Property to the Extent the Community Contributed to the 
Civil Service Fund During Marriage: Hughes v. Hughes," 
see 13 N.MLL. Rev. 193 (1983), 

For survey of 1990-91 commercial law, see 22 N.M.L. 
Rev. 661 (1992), 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 41 Am. 
Jur, 2d Tilahand and Wife § 49 et seq. 

Recovery of damages for breach of contract to convey 
homestead where only one spouse signed contract, 5 
A.L.R.4th 1310. 

Proceeds or derivatives of real property held by entirety 
as themselves held by entirety, 22 A.L.R.4th 459. 

41 C,J.S. Husband and Wife § 168. 


40-83-14, Management and control of other community personal. 


‘property. 


A. Except as provided in Subsections B and C of this section, either spouse alone has full power 
to manage, control, dispose of and encumber the entire community personal property. 


B. Where only one spouse is: 


“(1) named in a document evidencing ownership of community personal property; or 

(2) named or designated in a written agreement between that spouse and a third party as 
having sole authority to manage, control, dispose of or encumber the community personal property 
which is described in or which is the subject of the agreement, whether the agreement was ex- 
ecuted prior to or after July 1, 1973; only the spouse so named may manage, control, dispose of or 
encumber the community personal property described in such a document evidencing ownership 
or in such a written agreement. 

C. Where both spouses are: 

(1) named in a document evidencing ownership of community personal property; or 

(2) named or designated in a written agreement with a third party as having joint authority 
to dispose of or encumber the community personal property which is described in or the subject of the 
agreement, whether the agreement was executed prior to or after July 1, 1973; both spouses must 
join to dispose of or encumber such community personal property where the names of the spouses are 
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joined by the word "and." Where the names of the spouses are joined by the word "or," or by the words 
"and/or," either spouse alone may dispose of or encumber such community personal property. 


History: 1953 Comp., § 57-4A-8,; enacted by Laws ‘ 


1973, ch. 320, § 10; 1975, ch. 246, § 6. 
ANNOTATIONS 


Power to manage community property. — Either 
spouse may dispose of community property unless the dis- 
position violates the spouse’s, fiduciary duty to the other 
spouse; the fiduciary duty in question involves the assess- 
ment of the equities of the particular circumstances, and 
in assessing the equities, a court should consider whether 
the disposition furthers both spouses’ common benefit 
and, whether the disposition amounted to a substan- 
tial portion of the community property. Khalsa v. Puri, 
2015-NMCA-027, cert. denied, 2015-NMCERT-001. 

Where wife requested reallocation of her late husband’s 
half of community property due to his alleged excess ex- 
penditure of community funds prior to his death, the chal- 
lenged expenditures, consisting of expenses for family trips, 
payments to family members, expenses incurred during 
visits with guests, medical expenses, and payments for re- 
ligious services, were properly held to be beneficial to the 
community, in part because wife failed to provide evidence 
that she lacked knowledge of or did not consent to such ex- 
penditures; other charitable contributions were held to be 
reasonable because they were not excessive compared. to 
the value of the entire community estate. Khalsa v. Puri, 
2015-NMCA-027, cert. denied, 2015-NMCERT-001. 

Power to manage and control and actual avail- 
ability of entire community personal property dis- 
tinguished. — Although this section gives either spouse 
alone the full power to manage, control, dispose of and 
encumber the entire community personal property, there 
exists a distinction between the power to manage and con- 
trol and actual availability. Since 40-3-10 NMSA 1978 pro- 
vides that a spouse's one-half interest in the community 
property is available to satisfy his or her separate debts, 
it does not necessarily follow that the power given by this 
section makes the entire community personal property al- 
ways available to each spouse. Herrera v. Health & Soc. 
Servs., 1978-NMCA-118, 92 N.M. 331, 587 P.2d 1342, cert. 
denied sub nom. Human Servs. Dep't v, Herrera, 92 N.M. 
353, 588 P.2d 554. 

Spouse's signature is effective to create commu- 
nity obligation payable from the community's personal 
property. Shadden v, Shadden, 1979-NMCA-078, 93 N.M. 
274, 599 P.2d 1071, cert, denied, 93 N.M. 172, 598 P.2d 
215, overruled on other grounds by Huntington Nat'l Bank 
v, Sproul, 1993-NMSC-051, 116 N.M. 254; 861 P.2d 935; 

Ability of each spouse to manage and control 
business partnership. — Where the income tax returns 
are filed as-a partnership and where the wife occasion- 
ally accompanies her husband and assists him with job- 
related demonstrations although the wife is not employed 
by her husband's company, they are engaged in business 
as a marital partnership in which each has full power 
alone to manage and control the business. Amador uv, 
Lara, 1979-NMCA-129, 93 N.M. 571, 603 P.2d 310. 

Community loss recovered by wife as "head of 
the household." — Where a wife brings an action to re- 
cover for personal injuries and other damages sustained 
in an automobile accident, she alone may recover dam- 
ages for her physical injury, pain and suffering, and she 
has the right to recover the entire community loss as the 


"head of the household" with full power to manage and) 


control personal community. property. Amador v. Lara, 
1979-NMCA-129, 93 N.M. 571, 603 P.2d 310. 


Testator's separate and community personal es- 
tate as obligor to promissory note. — Where a testator 
included in his will a promissory note payable to himself 
from himselfyhis»separate and community personal es- 
tate became substituted as the obligor on the note and his 
beneficiary became the obligee. In re Estate of Shadden, 
1979-NMCA-078, 93 .N.M. 274, 599 P.2d 1071, cert. denied, 
93 N.M. 172,598 P.2d 215, overruled on other grounds by 
Huntington Nat'l Bank v. Sproul;,1998-NMSC-051, 116 
N.M. 254, 861 P.2d 935. 

Subsequent marriage no invalidation of decedent's 
power to designate mother as beneficiary. — In an ac- 
tion by an employee's widow who claims entitlement to all 
death benefits under a health benefits plan, although the 
decedent made his mother the beneficiary, the decedent's 
power to designate his mother as beneficiary of all of the 
death benefits was not invalidated. by his subsequent mar- 
riage or by the community property law. Barela v. Barela, 
1980-NMCA-157, 95 N.M. 207,619 P.2d 1251. 

Revocation of gift. — Each spouse has the power to 
manage and) dispose of the community's personal. prop- 
erty, subject to a fiduciary duty to the other spouse, and 
absent. intervening equities, a gift.of substantial commu- 
nity property to a third person without the other spouse's 
consent may be revoked and'set aside for the benefit,of the 
aggrieved spouse. Roselli v. Rio Cmtys. Serv. Station, Inc., 
1990-NMSC-018, 109 N.M. 509, 787 P.2d.428. 

Where the husband had consented to neither the wife's 
removal of community funds from a joint account prior to 
the parties' separation nor to the wife's gift of the funds to 
their two daughters, the husband was entitled, to recover 
his share of the gifts from the wife's property. Fernandez v. 
Fernandez, 1991-NMCA-001, 111 N.M. 442; 806 P.2d 582. 

Payment of life insurance policy premiums with 
community funds results in a community property inter- 
est in: policy proceeds. Roselli v. Rio Cmtys. Serv. Station, 
Inc., 1990-NMSC-018, 109 N.M. 509, 787 P.2d,428. 

Expended earnings not subject to distribution. — 
Since the expenditures of the spouses’ earnings and other 
community funds during a period of separation were not 
shown to be contrary to any court order or in violation of 
a fiduciary duty owed by one party to the other, the trial 
court erred in making its apportionment of community 


* assets by awarding the husband *funds which no longer 
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existed and then allowing the wife an offsetting award 
out of other existing community property. Irwin v. Irwin, 
1996- -NMCA-007, 121. N.M. 266, 910 P.2d 342. 

Law reviews. — For comment on Thaxton v. Thaxton, 


75 N.M. 450; 405 P.2d 932 (1965), see 6 Nat. ieee J: 


298 (1966). 

For note,;"Coal Leases Held Real Property," see 21 Nat. 
Resources r 415 (1981). 

For article, "The Community Property Act of 1973: A 
Commentary and Quasi-Legislative History," see 5 N.M.L. 
Rey. 1 (1974). 

For article, "Tax Consequences of Divorce in N ew y Mex- 
ico," see 5 N.M.L. Rev. 238 (1975). 

For article, "Survey of New Mexico Law, 1979-80: Com- 
mercial Law," see 11 N.M.L. Rev. 69 (1981). 

For annual survey of New Mexico law relating to es- 
tates and trusts, see 12 N.M.L. Rev. 363 (1982). 

For note, "Community Property - Spouse's Future Fed- 
eral. Civil Service Disability Benefits. are Community 
Property to the Extent the Community Contributed to the 
Civil Service Fund During pie iin Hughes v. sich 
see 13 N.M.L. Rev. 193 (1988), 
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For annual survey of New Mexico commercial law, see Power of ‘either spouse, without consent: of other, to 


13 .N.M.L. Rev. 293 (1983). make:gift of community property or funds to third party, 
For article, "Survey of New Mexico Rave 1982-83: Do- 17 A.L.R.2d1118, 

mestic Relations," see 14 N.M.L. Rev. 185 (1984). Insurable interest of husband or wife in other's prop- 
Am, Jur. 2d, A.L.R. and C.J.S, references. — 15A erty, 27 A.L.R.2d 1059. 

Am. Jur. 2d Community Property §§ 17, 19 to 48, 60 to 80, 41 C.J.S. Husband and Wife § 158. 


102, 103; 41 Am. Jur. 2d Husband and Wife § 12 et seq. 


40-3-15. Joinder of minor spouse in conveyances, mortgages and leases. 


A married person under the age of majority may join with his or her spouse in all transactions 
for which joinder is required by Section 40-3-13 NMSA 1978 and such joinder shall have the same 
force and effect as if the minor spouse had attained his or her majority atthe time of the execution 
of the instrument. 7 


4 


History: 1953 Comp., § 57-4A-9, enacted by Laws ; f ANNOTATIONS 


19738, ch. 320, § 11. 
Cross references. — For age of majority, see 28- 6-1 Am. Jur. 2d, A.L.R. and C. J. &, references, — 43 
NMSA 1978. C.J.S, Infants §:141. 


40-3-16. Disposition and management of real property without joinder 
and management of community personal property subject 
to management of one spouse.alone where spouse has 
disappeared. 


A. Ifa spouse disappears and his location is unknown to the other spouse, the other spouse 
may, not less than thirty days after such disappearance, file a petition setting forth the facts which 
make it desirable for the petitioning spouse to engage in a transaction for which joinder of both 
spouses is required by Section 40-3-13 NMSA 1978 or to manage, control, dispose of or encumber 
community personal property which the disappearing spouse alone has sole authority to manage, 
control, dispose of or encumber under Section 40-3-14 NMSA 1978. 

B. The petition shall be filed in a district court of any county in which real property described 
in the petition is located or, if only community personal property is involved, in the district court of 
the county where the disappearing spouse resided. 

C... The district, court shall appoint a guardian ad litem for the spouse who has disappeared and 
shall allow a reasonable fee for his services. 

D. A notice, stating that the petition has been filed and specifying the date of the hearing, ac- 
companied by a copy of the petition, shall be issued and served on the guardian ad litem and shall 
be published once each week for four successive weeks in a newspaper of general circulation in the 
county in which the proceeding is pending. The last such publication shall be made at least twenty 
days before the hearing. 

E. After the hearing, and upon determination of the fact of disappearance by one spouse, the 
district court’ may allow the petitioning spouse alone to engage in the transaction for which join- 
der of both spouses is required by Section 40-3-18 NMSA 1978 or to manage, control, dispose of 
or encumber community personal property which the disappearing spouse alone has authority to 
manage, control, dispose of or encumber under Section 40-3-14 NMSA 1978. ' 

F, Any transfer, conveyance, mortgage or lease authorized by the district court pursuant to 
Subsection E of this section shall be confirmed by order of the district court, and that order of con- 
firmation may be recorded in the office of the county clerk of the county where any real property 
affected thereby is situated. 


History: 1953 Comp., § 57-44-10, enacted by Laws . ANNOTATIONS 
1973, ch. 320, § 12. 

Cross references, — For provision concerning disposi- bigest ce sc be 4 
tion of real property without joinder where spouse is pris- married individuals to sell marital property when 


‘ssing-in-acti 0-3-5 A their spouses disappear. — Where defendant was con- 
rica iclige! sang aptngigmeah wedamaeca ality bisa victed on federal drug charges, and where the district 


court imposed a fine of approximately $13,000, reasoning 


Section provides a statutory procedure allowing 
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that defendant could pay this amount by selling a house determining whether to impose a fine, and the district 
which she co-owned with her estranged husband, the dis- court did not rely on clearly erroneous facts in finding 
trict did not clearly err in finding that defendant could that defendant's family had known about her drug activ- 
sell the house, because this section provides a statutory. ity and that defendant's house was connected to her drug 
procedure allowing married individuals to sell marital- activity. United States v. Basurto, 834 F.3d ‘1109 (10% Cir. 
property when their spouses disappear. Moreover, the 2016). 

district court's finding that defendant could obtain a loan Law reviews. — For article, "The Community Property 
by providing her unencumbered house as collateral was Act of 1973: A Commentary and Quasi-Legislative His- 
supported by the record, the district court complied with tory," see 5 N.M.L. Rey. 1 (1974). 


the statute and guidelines by considering hardship in 


40-3-17. Judgments to be recorded. 


All orders rendered pursuant to Section 32-2-7 NMSA 1953 authorizing the transfer, convey- 
ance, mortgage or lease of community real property or other real property owned by the spouses as 
co-tenants in joint tenancy or tenancy in common may be recorded in the office of the county clerk 
of the county where any real property affected thereby is situated. 


History: 1953 Comp., § 57-4A-11, enacted by Laws Compiler's notes. — Section 32-2-7, 1953 Comp., re- 
1978, ch. 320, § 13. ferred to in this section, was repealed by Laws 1975, ch. 

Severability. — Laws 1973, ch. 320, § 15, provided 257, § 9-101. For similar provisions, see 45-5-409 and 45- 
for the severability of the act if any part or application 5-424 NMSA 1978, 
thereof is held invalid. 

ARTICLE 3A 
Uniform Premarital Agreement 

Sec. Sec. 
40-3A-1. Short title. 40-3A-6, Amendment; revocation. 
40-3A-2. Definitions. : 40-3A-7. Enforcement. 
40-3A-3, Formalities, 40-3A-8. Enforcement; void marriage. 
40-3A-4, Content. 40-3A-9, Limitation of actions. 
40-3A-5. Effect of marriage. 40-3A-10, Application and construction. 


40-3A-1. Short title. 


This act. [40-3A-1 through 40-3A-10 NMSA 1978] may be cited as the "Uniform Premarital 
Agreement Act". 


History: Teeres 1995, ch. 61, § 1. . 


40-8A-2. Definitions. 


As used in the Uniform Premarital Agreement Act: 

A. "premarital agreement" means an agreement between prospective spouses made in contem- 
plation of marriage and to be effective upon marriage; and 

.B. "property" means an interest, present.or future, legal or equitable, vested or caniinapaie in 
real or personal property, including i income and earnings, . 


History: Laws 1995, ch. 61, § 2, | 
40-3A-3. Formalities. 


A premarital agreement must be in writing, signed by both parties and acknowledged. It i is en- 
forceable without consideration. i 


History: Laws 1995, ch. 61, § 3. 
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40-3A-4. Content. 


A. Parties to a premarital agreement may contract with respect to: 

(1) the rights and obligations of each of the parties in any of the RROP REL of either or both 
of them whenever and wherever acquired or located; 

(2) the right to buy, sell, use, transfer, exchange, abandon, lease, consume, expend, assign, 
create a security interest in, mortgage, encumber, dispose of, or otherwise manage and control 
property; 

(3) the disposition of property upon separation, marital dissolution, death, « or the occur- 
rence or nonoccurrence of any other event; 

(4) the making of a will, trust, or, other arrangement to carry os the provisions of the 
agreement; 

(5) the ownership rights in and disposition of the death benefit from a life insurance policy; 

(6) the choice of law governing the construction of the agreement; and 

(7) any other matter not in violation of public policy. 

B. A premarital agreement may not adversely affect the right of a child or spouse to support, a 
party's right to child custody or visitation, a party's choice of abode or a party's freedom to pursue 
career opportunities. | 


History: Laws 1995, ch. 61, § 4. 


40-3A-5. Effect of marriage. 


A premarital agreement becomes effective upon marriage. 


History: Laws 1995, ch. 61, § 5. 


40-3A-6. Amendment; revocation. 


After marriage, a premarital agreement may be amended or revoked only by a written agree- 
ment signed and acknowledged by the parties or by a consistent and mutual course of conduct, 
which evidences an amendment to or revocation of the premarital agreement. The amended agree- 
ment or the revocation is enforceable without consideration. 


History: Laws 1995, ch. 61, § 6. 


40-3A-7. Enforcement. 


A. Apremarital agreement is not enforceable if the party against whom enforcement is sought 
proves that: 
(1) that party did not execute the agreement voluntarily; or 
(2) the agreement was unconscionable when it was executed and, before execution of the 
agreement, that party: 
(a) was not provided a fair and reasonable disclosure of the property or financial ob- 
ligations of the other party; 
(b) did not voluntarily and expressly waive, in writing, any right to disclosure of the 
property or financial obligations of the other party beyond the disclosure provided; and 
(c) did not have, or reasonably could not have had, an adequate knowledge of the 
property or financial obligations of the other party. 
B. An issue of unconscionability or voluntariness of a premarital agreement shall be decided 
by the court as a matter of law. 
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History: Laws 1995, ch. 61, § 7. that the parties had no claims for support, the agreement 
was unconscionable because it violated the public policy 
ANNOTATIONS expressed in Subsection B of 40-3A-4 NMSA 1978. Rivera 
. 2010-NMCA-106, 149 N.M. 66, 243 P.3d 1148, 
Prenuptial agreement, was unconscionable. — - vu. Rivera, 
Where the parties signed a'prenuptial agreement which * ‘Cert. denied, 2010- NMCERT-010, 149 NM. 64, 243 P.ad 
provided that each party waived any right to be supported PUI 


1146. 
by. the other party from the other party's property and 


40- 3A-8. Fnforcement: void marriage. 


If a marriage is determined to be void, an agreement that woul otherwise have beet a premari- 
tal agreement is enforceable only to the extent necessary to avoid an inequitable result. 


History: Laws 1995, ch. 61, $8. © 


40-3A-9. Limitation of actions. | 


Any statute of limitations applicable to an action asserting a claim for relief under a premari- 
tal agreement is tolled during the marriage of the parties to the agreement. However, equitable 
defenses limiting the time for enforcement, including laches and estoppel, : are available to either 
party. 


History: Laws 1995, ch. 61, § 9. 


40-3A-10. Application and construction. 


The Uniform Premarital Agreement Act shall be applied and construed to effectuate its general 
purpose to make uniform the law with respect to the subject of that act among states enacting it. 


History: Laws 19965, ch. 61, § 10. invalid, the invalidity does not affect other provisions or 

Severability. — Laws 1995, ch. 61, § 11 provided that applications of that act which can be given effect without 
if any provision of the Uniform Premarital Agreement Act the invalid provision or application, and to this end the 
or its application to any person or circumstance is held, provisions of that act are severable. | 


ARTICLE 4 


Dissolution of Marriage 


Sec. Sec. 
40-4-1, Dissolution of marriage. 40-4-11. Determination of award of child support; disre- 
40-4-2. Incompatibility, gard of welfare payments; notice to with- 
40-4-3. Proceeding for division of property, disposition of hold income. 
children or alimony without the dissolu- 40-4-11.1. Child support; guidelines. 
tion of marriage. iO 40-4-11.2. Grounds for deviation from child support 
40-4-4. Venue; jurisdiction over property... guidelines, 
40-4-5. Dissolution of marriage; jurisdiction; domicile. 40-4-11.3. Child support guidelines review commission; 
40-4-6. Verification of petition. created; review of child support guidelines. 
40-4-7. Proceedings; ‘spousal support; support of ‘chil- 40-4-11.4. \ Modification of child support orders; exchange 
dren; division of property. of financial information. . 
40-4-7.1. Use of life i insurance policy as security. 40-4-11.5. Modification of child support orders in cases 
40-4-7.2. Binding arbitration option; procedure.’ ’ enforced by the state Title IV-D agency. 
40-4-7.3. Accrual of interest; delinquent child and spou- 40+4-11.6. Attachment of guideline worksheet to order. 
sal support. 40-4-12. Allowance from spouse's separate property as 
40-4-8. Contested custody; appointment of guardian ad alimony. 
litem, 40-4-13. Spousal support to constitute lien on real estate. 
40-4-9. Standards for the determination of child custody; 40-4-14. Allowance in. property; appointment and re- 
hearing, moval of guardian. 
40-4-9.1. Joint custody; standards for determination; 40-4-15. Child support to constitute lien on real and per- 
parenting plan. sonal property. 
40-4-10. Appointment of guardian ad litem. 40-4-16. Satisfaction of liens, 


40-4-11, Determination of award of child support; notice 
to withhold income. 
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Sec. Sec. 

40-4-17. Motion to remove lien; bond for alimony or sup- 40-4-20. Failure to divide or distribute property on the 
port payments. entry of a decree of dissolution of marriage 

40-4-18. Limitation of liens under Laws 1901, ch. 62, or separation; distribution of spousal or 
28, 29. child support and determination of pater- 


40-4-19. Enforcement of decree by attachment, garnish- 
ment, execution or contempt proceedings. 
40-4-19.1, 40-4-19.2. Repealed. 


40-4-1. Dissolution of marriage. 


nity when death occurs during proceedings 
for dissolution of marriage, separation, an- 
nulment of marriage or paternity. 


On the petition of either party to a marriage, a district court may decree a dissolution of mar- 


riage on any of the following grounds: 


A. incompatibility; 

B. -cruel and inhuman treatment; 
C. adultery; or 

D. abandonment. 


History: 1953 Comp., § 22-7-1, enacted by Laws 
1973, ch. 319, § 1. 

‘Cross references. — For annulment, see 40-1-9 NMSA 
1978. 

For provisions of the Uniform Child-Custody Jurisdic- 
tion and Enforcement Act, see 40-10A-101 to 40-10A-403 
NMSA 1978. 


ANNOTATIONS 
I. GENERAL CONSIDERATION. 
II. INCOMPATIBILITY. 
III. CRUEL AND INHUMAN TREATMENT 
IV, ABANDONMENT. 
V. GROUNDS UNDER PRIOR LAWS. 


I, GENERAL CONSIDERATION. 


Forum non conveniens, — Where jurisdiction, resi- 
dence, and incompatibility are shown to exist, a New 
Mexico trial court.has no discretionary right to deny 
a divorce. The plaintiff's choice of forum should not be 
disturbed except for weighty reasons. Spruyt v. Spruyt, 
1993-NMSC-020, 115 N.M. 405, 851 P.2d 1072. 

Court not to deny divorce where ground shown. 
— The legislature has power to prescribe the causes af- 
fording grounds for divorce, and where a statutory 
ground is shown to exist, the court has no discretion- 
ary right to deny a divorce. State ex rel. DuBois v. Ryan, 
-1973-NMSC-097, 85 N.M. 575, 514 P.2d 851; Buckner v. 
Buckner, 1981-NMSC-007, 95 N.M. 337, 622 P.2d 242. 


II. INCOMPATIBILITY. 


Court must decree divorce upon finding of in- 
compatibility. — The legislature, acting properly within 
its powers, has established "incompatibility" as a ground 
for divorce and once such a finding is made that it ex- 
ists, a divorce decree must be entered. Garner v. Garner, 
1973-NMSC-067, 85 N.M, 324, 512 P.2d 84. 

Court not vacating incompatibility finding can- 
not vacate divorce award. — The trial court, hav- 
ing found husband and wife to be incompatible, having 
awarded a divorce on that ground, and not having vacated 
that finding, lacked discretion and power to vacate the 
award. State ex rel. DuBois v. Ryan, 1973-NMSC-097, 85 
N.M. 575, 514 P.2d 851. 

Irreconcilableness important factor in incompat- 
ibility. — Although incompatibility is difficult, if not im- 
possible, to define with exactness, irreconcilableness is an 
important factor to be considered in deciding incompat- 
ibility. State ex rel. DuBois v. Ryan, 1973-NMSC-097, 85 
N.M. 575, 514 P.2d 851. 
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Misconduct, fault or blame not significant if in- 
compatibility exists. — Either husband or wife may se- 
cure a divorce on the ground of incompatibility regardless 
of whether either, both or neither has been guilty of mis- 
conduct, and regardless of whether either, both or neither 
is at fault or to blame. Misconduct, fault or blame is of no 
significance, if in fact incompatibility exists. State ex rel. 
DuBois v. Ryan, 1973-NMSC-097, 85 N.M. 575, 514 P.2d 
851. 

Doctrine of recrimination as defense is abolished 
in proceedings where a divorce is sought on the grounds 
of incompatibility. Henceforth, evidence of any recrimina- 
tory act is only admissible to the extent that such act may 
have weight as proof on the issue of incompatibility as a 
ground for divorce. Garner v. Garner, 1973-NMSC-067, 
85 N.M. 324, 512 P.2d 84; State ex rel, DuBois v. Ryan, 
1973-NMSC-097, 85 N.M. 575, 514 P.2d 851. 

Wife may establish separate residence where in- 
compatibility exists. — Where incompatibility exists a 
wife is justified, under this act, in establishing a separate 
residence and domicile from that of her husband even 
though a divorce decree has not been granted or a divorce 
proceeding instituted. Bassett v. Bassett, 1952-NMSC-100, 
56 N.M. 739, 250 P.2d 487. 


III. CRUEL AND INHUMAN TREATMENT. 


Physical cruelty not essential to support decree. 
— A finding that a plaintiff established physical cruelty, 
as for instance, an impairment of health by reason of acts 
found to constitute cruelty, is not essential to support a 
decree on the ground of cruelty. Holloman v. Holloman, 
1945-NMSC-036, 49 N.M. 288, 162 P.2d 782. 


IV. ABANDONMENT. 


Adultery subsequent to abandonment as bar to 
divorce suit. — Adultery by a wife subsequent to aban- 
donment by her husband is bar to the wife's suit for di- 
vorce, Chavez v. Chavez, 1985-NMSC-077, 39 N.M. 480; 50 
P.2d 264 (decided under prior law). 


V. GROUNDS UNDER PRIOR LAWS. 


Husband's failure to support. — Where it appeared 
that a husband had the mental and physical ability to 
provide for the support of his family, and neglected to do 
so, or was indifferent, the wife was entitled to a divorce. 
Taylor v. Taylor, 1915-NMSC-002, 20 N.M. 13, 145 P. 1075 
(decided under prior law). 

Wife convicted of felony and imprisoned. — Where 
a wife was convicted of a felony, and was legally commit- 
ted to the warden of the penitentiary, who sent her to the 
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governor who issued to her a conditional pardon, she was 
"imprisoned" within the meaning of this section. Klasner 
v, Klasner, 1918-NMSC-021, 23 N.M, 627, 170 P. 745 (de- 
cided under prior law). 


DOMESTIC AFFAIRS 


Law reviews. — For article, "Annulment of Marriages - 


in New Mexico: Part II - Proposed Statute," see 2 Nat. Re- 
sources J, 270 (1962). 

For article, "New Mexico pia iunite Property Law and 
the Division of Retirement Plan Benefits Pursuant to the 
Dissolution of Marriage," see 13 N,.M.L. Rev. 641 (1983), 

For symposium, "The Impact of the Equal Rights 
Amendment on the New Mexico Criminal Code," see 3 
N.M.L. Rev. 106 (1973). 

For symposium, “Equal Rights in Divorce and Separa- 
tion," see 3 N.M.L. Rev. 118 (1973), 

For annual survey of New Mexico law relating to do- 
mestic relations, see 12 N.M.L. Rev. 325 (1982). 

For article, "Arbitration of Domestic Relations Disputes 
in New Mexico," see 16 N.M.L. Rev, 321 (1986). 

For note, "Tort Law - Intentional Infliction of Emotional 
Distress in the Marital Context: Hakkila v. Hakkila," see 
23 N.M.L. Rev. 387 (1993). 

Am. Jur,.2d, A.L.R. and C.J.S. references. — 24 Am. 
Jur. 2d Divorce and Separation §§ 12, 19, 20 to:128.. 

Refusal of sexual intercourse:as ground for divorce, 82 
A.L.R.3d 660, 

Avoidance of procreation of children as ground for di- 
vorce or separation, 4. A.L.R.2d 227. 

What constitutes duress sufficient to warrant divorce, 
16 A.L.R.2d 1430. 

Insanity as affecting right to divorce or separation on 
other grounds, 19-A°L/R.2d 144, 

Conviction in another jurisdiction as within stat- 
ute making conviction of crime'a ground of divorce, 19 
A,L.R.2d 1047. 

Acts or omissions of spouse causing other spouse. to 
leave home as desertion by former, 19 A.L.R.2d 1428, 

Recrimination as defense to divorce sought on era 2 of 
incompatibility, 21 A.L.R.2d 1267. 

Pension of husband as resource which court may, con- 
sider in determining amount of alimony, 22 A.L.R.2d 1421, 

Insanity as substantive ground of divorce or separation, 
24 A.L.R.2d 873. 

Racial, religious or political differences as ground for di- 
vorce, separation or annulment, 25 A.L.R.2d 928. 

Wife's failure to follow husband to new domicil as con- 
stituting desertion or abandonment as ground for divorce, 
29 A.L.R.2d 474. 

What. amounts to habitual intemperance, drunken- 
ness and the like, within statute relating to substantive 
grounds for divorce, 29 A.L.R.2d 925. 
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Charge of insanity, or attempt to have spouse com- 
mitted to mental, institutions, as ground for divorce, 33 
A.L.R.2d 1230. 

-Concealed premarital, uncbastity | or ‘parenthood as 
ground of divorce, 64 A.L.R.2d 742. 

Homosexuality as a ground for divorce, 78 A.L.R.2d 807, 

Divorce: time of pendency of former suit as part of pe- 
riod of desertion, 80 A.L.R.2d 855., 

Acts occurring after commencement of suit for di- 
vorce as ground for decree under original compl 98 
A.L.R,2d 1264, 

Single act as basis of divorce or separation on ground of 
cruelty, 7 A.L.R.3d 761. 

Right of one spouse, over objection, to voluntarily dis- 
miss claim for divorce, 16 A.L.R.3d 283. 

Retrospective effect of statute prescribing, grounds of 
divorce, 23 A.L.R.8d 626. 

Separation within the statute making separation a sub- 
stantive ground of divorce, 35 A.L.R.3d 1238. 

Transvestism or transsexualism of spouse as justifying 
divorce, 82 A.L.R.8d 725. 

Adulterous wife's right to permapent alimony, 86 
A.L.R.3d 97, 

What constitutes "incompatibility" within. etetutes speci- 
fying it as substantive ground for divorce, 97.A.L.R.3d 
989. 

Right of incarcerated mother to retain custody of infant 
in penal institution, 14 A.L.R.4th 748, 

Excessiveness or adequacy of amount of money. awandedt 
as permanent alimony following divorce, 28 A.L.R.4th 786. 

Enforceability of agreement requiring spouse's co- 
operation in obtaining, religious bill of, divorce, 29 
A.L.R.4th 746. 

Effect of death of party to divorce proceeding pending 
appeal or time allowed for appeal, 33 A.L.R.4th 47. 

Right to jury trial.in state court divorce proceedings, 56 
A.L.R.4th 955, 

Lis pendens as applicable to suit for separation or dis- 
solution of marriage, 65 A.L.R.4th 522. 

Insanity as defense to divorce or eeeen aco suit - post- 
1950 cases, 67 A.L.R.4th 277. 

Homosexuality, transvestism, and similar sexual 
practices as’ grounds for annulment of marriage, Ns 
A.L.R.4th 1069. 

Joinder of tort actions between spouses with proceeding 
for dissolution of marriage, 4 A.L.R.5th 972. 

Homosexuality as ground for divorce, 96 A.L.R.5th 83. 

27A C.J.S. Divorce §§ 13-70, 


eer! 


Incompatibility exists when, because of discord or ¢onflict of personalities, the legitimate ends of 
the marriage relationship are destroyed preventing any reasonable expectation of reconciliation;. 


History: 1953 Comp,, § 22-7-1.1, enacted by Laws 
1973, ch. 319, § 2. 


ANNOTATIONS 


Divorce must be decreed where incompatibil- 
ity exists. — The legislature, acting properly within. its 
powers, has. established "incompatibility" as a ground 
for divorce and once, such a finding is made. that. it. ex- 
ists, a divorce decree must be entered. Garner v. Garner, 
1973-NMSC-067, 85 N.M, 324, 512 P.2d 84. 

Irreconcilableness important factor in incom- 
patibility. — Although incompatibility is. difficult, if not 
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impossible, to define with exactness, irreconcilableness is 
an important factor to be considered in deciding incom- 
patibility. State ex rel. DuBois v. Ryan, 1973-NMSC- 097, 
85 N.M. 575, 514 P.2d 851. 

Doctrine of recrimination as defense is abolished 
in proceedings where a divorce is sought on the grounds 
of incompatibility. Henceforth, evidence of any recrimina- 
tory act is only admissible to the extent that such act may 
have weight as proof on the issue of incompatibility as a 
ground for divorce. Garner v. Garner, 1973-NMSC- 067, 85 
N.M. 324, 512 P.2d 84. 
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No deprivation of jurisdiction by cohabitation. 
— Evidence of cohabitation by the parties after filing a 
petition for divorce based on incompatibility did not de- 
prive the court of jurisdiction, where the wife did not file 
an answer to the husband's complaint nor contest his al- 
legation that the parties were in fact incompatible. Joy v. 
Joy, 1987-NMCA-031, 105 N.M. 571, 734 P.2d 811. 
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Am, Jur. 2d, A.L.R. and C.J.S. references. — Re- 
crimination as defense to divorce sought on ground of in- 
compatibility, 21 A.L.R.2d 1267. 

What constitutes "incompatibility" within statute speci- 
fying it as substantive ground for divorce, 97 A.L.R.3d 
989. 

27A.C.J.S,-Divorce 3.19. 


40-4-3. Proceeding for division of property, disposition of children or 
alimony without the dissolution of marriage. 


Whenever the husband and wife have permanently separated and no longer live or cohabit to- 
gether as husband and wife, either may institute proceedings in the district court for a division of 
property, disposition of children or alimony, without asking for or obtaining in the proceedings, a 


dissolution of marriage. 


History: Laws 1901, ch. 62, § 23; Code 1915, § 2774; 
C.S. 1929, § 68-502; 1941 Comp., § 25-702; 1953 Comp., 
§ 22-7-2; Laws 1973, ch. 319, § 3. 

Cross references. — For separation contracts, see 40- 
2-4 to 40-2-9 NMSA 1978. 


ANNOTATIONS 


Law of Spain and Mexico as basis for interpreta- 
tion. — Since the civil law of Spain and Mexico served 
as the model for the statutory law of this state concern- 
ing the property rights of husband and wife, that law will 
be looked to as the basis for interpretation and definition. 
McDonald. v. Senn, 1949-NMSC-020, 58 N.M. 198, 204 
P.2d 990, 10 A.L.R.2d 966. 

‘Civil action rather than special proceeding. — 
This section creates a "civil action" rather than a special 
proceeding, and adds to the equitable jurisdiction of the 
district courts, Ex parte Sedillo, 1929-NMSC-0388, 34 N.M. 
98,.278 P. 202. 

Court-sanctioned separations. — New Mexico rec- 
ognizes court-sanctioned separations. Although this sec- 
tion does not expressly state that the court can grant a 
legal separation, the outcome is the same. Gilmore v. 
Gilmore, 1988-NMCA-004, 106 N.M. 788, 750 P.2d 1114, 
cert. denied..107 N.M. 16, 751 P.2d 700. . 

Husband and wife may separate but not divorce 
by consent. — Husband and wife may permanently 
separate by consent but may not secure absolute divorce 
by consent. Poteet v, Poteet, 1941-NMSC-025, 45 N.M. 214, 
114 P.2d 91. 

Existing present interest of wife in community. — 
This section recognizes an existing present interest of the 
wife in the community property during the existence of 
the matrimonial status. Beals v, Ares, 1919-NMSC-067, 25 
N.M. 459, 185 P. 780. 

This section clearly recognizes an existing present in- 
terest of the wife in community property during the ex- 
istence of the matrimonial status. Jn re Miller's Estate, 
1940-NMSC-021, 44 N.M.' 214, 100 P.2d 908. 

Community rights not forfeited by adultery. — 
This statute does not forfeit the wife's interest in the com- 
munity property by her adultery, and her rights therein 
are not affected by any of her wrongs. Beals v. Ares, 
1919-NMSC-067, 25 N.M. 459, 185 P. 780. 

Community rights generally not forfeited by big- 
amy. — The mere fact of bigamy is insufficient to deprive 
wife of her share of community property. Medina v. Me- 
dina, 2006-NMCA-042, 139 N.M. 309, 131 P.3d 696. 

Circumstances when community rights are for- 
feited by bigamy. — A bigamous spouse should be de- 
prived of his or her community property rights only when 
the circumstances of the case shock the conscience of the 
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court. Medina v. Medina, 2006-NMCA-042, 1389 N.M. 309, 
131 P.3d 696. 

Contempt for failure to pay where separation 
regarded permanent. — In action under this section 
where a permanent separation was not expressly alleged, 
father adjudged in contempt. for failure to pay for support 
of children will not be released on habeas corpus for lack 
of jurisdiction where the record shows that both parties 
regarded the separation as permanent. Ex parte Sedillo, 
1929-NMSC-038, 34 N.M..98, 278 P. 202. 

Agreement not automatically vacated because 
only one attorney employed. — The mere fact that at- 
torney was employed by both wife and husband and did 
advise, to some extent, both of them did not automatically 
entitle wife to have vacated a predivorce agreement. ad- 
opted by the trial court, as its own division of community 
property, Hensley v. Zarges, 1971-NMSC-075, 82 N.M..779, 
487 P.2d 481. 

Error to admit evidence of divorce proceeding 
where property not considered. — At proceeding to 
determine property rights of divorced spouses, trial court 
erred in admitting into evidence an oral statement. by 
the court in the divorce proceedings that the agreement 
of the parties as to the distribution of their property was 
ratified and approved, and further erred in making a 
finding to this effect, where the trial court in the divorce 
proceeding did not pass, upon the property rights of the 
parties, but such error was harmless where admission of 
such evidence did not affect the result. Hensley uv. Zarges, 
1971-NMSGC-075, 82 N.M. 779, 487 P.2d 481. 

Continuing jurisdiction over custody matters. 
— As long as a court continues to have jurisdiction over 
either the children or both parents, it has continuing ju- 
risdiction to hear all matters relating to custody. Murphy 
v, Murphy, 1981-NMSC-069, 96 N.M. 401, 631 P.2d 307, 

This section gives a court subject matter jurisdiction 
over matters of custody and visitation,whether a dissolu- 
tion of marriage is requested or not, as long as the par- 
ties are personally subject to the jurisdiction of the court. 
Murphy v. Murphy, 1981-NMSC-069, 96 N.M. 401, 631 
P.2d 307. 

Habeas corpus as means of determining custodial 
rights of children. — Under appropriate circumstances, 
habeas corpus is an available remedy by which to consider 
controversies involving the issue of custody of infants. 
Roberts v. Staples, 1968-NMSC-109, 79 N.M. 298, 442 P.2d 
788. 

Law reviews, —|'or article, "Annulment of Marriages 
in New Mexico: Part [I - Proposed Statute," see 2 Nat. Re- 
sources J. 270 (1962). 

For article, "Federal Taxation of New Mexico Commu- 
nity Property," see 3 Nat. Resources J. 104 (1963). 
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For comment on Trujillo v, Padilla, 79 N.M. 245; 442 
P,2d 208 (1968), see 9 Nat. Resources J. 101 (1969). 

For symposium, "Equal Rights in Divorce and Separa- 
tion," see 8 N.M.L. Rev. 118 (1973). 

For annual survey of New Mexico law relating to do-: 
mestic relations, see 12 N.M.L. Rev. 325 (1982). 

For article, "New Mexico Community Property Law and 
the Division of Retirement Plan Benefits Pursuant to the 
Dissolution of Marriage," see 13 N.M.L. Rev. 641 (1983). 

Am, Jur, 2d, A.L.R..and C.J.S. references. — Effect 
of reconciliation on separation agreement or decree, 35 
A.L.R.2d 707, 36 A.L.R.4th 502. 

Retrospective modification of, or refusal to enforce, 
decree for alimony, separate maintenance, or support, 6 
A.L,R.2d 1277, 52. A.L.R.3d 156, 

Defenses available to husband in civil suit by wife for 
support, 10 A:L.R.2d 466, 36 A.L.R.4th 502, 

Trial court's jurisdiction as to alimony or maintenance 
pending appeal of matrimonial action, 19 A.L.R.2d 703. 

Reconciliation as affecting separation agreement or de- 
cree, 35 A.L.R.2d 707, 36 A.L.R.4th 502. 

Nonresident wife, right to maintain action for separate 
maintenance alone against resident husband, 36 A, L.R.2d 
1369. 

Specifié performance of provisions of separation agree- 
ment other than those for support or alimony, 44 A.L.R.2d 
1091. 

Property rights of spouses adjudicated in action for 
separate maintenance without divorce, 74 A.L.R.2d 316. 

Pension or retirement benefits as subject to award or 
division by court in settlement of property rights between 
spouses, 94 A.L.R.3d 176. 

Recovery for services rendered by persons living in 
apparent relation of husband and wife without express 
agreement for compensation, 94 A.L.R.3d 552. 

Validity, construction, and application of Uniform 
Child Custody Jurisdiction Act, 96 A.L.R.38d 968, 78 
A.L.R.4th 1028, 16 A.L.R.5th 650, 20 A.L.R.5th 700, 21 
A.L.R.5th 396, 40 A.L.R.5th 227. 

Spouse's professional degree or license as marital prop- 
erty for purposes of alimony, support, or property settle- 
ment, 4 A.L.R.4th 1294. 

Initial award or denial of child custody to homosexual 
or lesbian parent, 6 A.L.R.4th 1297, 

Excessiveness or adequacy of amount of money awarded 
as separate maintenance, alimony, or support for spouse 
without absolute divorce, 26 A.L.R.4th 1190, 

Court's authority to award temporary alimony or suit 
money in action for divorce, separate maintenance, or ali- 
mony where the existence of a valid marriage is contested, 
34 A\L.R.4th 814. 

Reconciliation as affecting decree for limited divorce, 
separation, alimony, separate maintenance, or spousal 
support, 36 A.L.R.4th 502. 

Spouse's right to discovery of closely held corporation 
records during divorce proceeding, 38 A.L.R.4th 145. 

Spouse's dissipation of marital assets prior to divorce 
as factor in divorce court's determination of property divi- 
sion, 41 A.L.R.4th 416. 

Divorce: equitable distribution doctrine, 41 A.L.R.4th 
481, 

Primary caretaker role of respective parents as factor in 
awarding custody of child, 41 A.L.R.4th 1129. 

Divorce and separation: treatment of stock options for 
purposes of dividing marital property, 46 A.L.R.4th 640. 

Valuation of stock options for purposes of divorce court's 
property distribution, 46 A.L.R.4th 689, 

Divorced or separated spouse's living with member 
of opposite sex as affecting other spouse's obligation 
of alimony or support under separation agreement, 47 
A.L.R.4th 38, 
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Modern status of views as to validity of premarital 
agreements contemplating divorce or separation, 53 
A.L.R.4th 22. 

Enforceability of premarital agreements governing sup- 
port or property rights upon divorce or separation as af- 
fected by circumstances surrounding execution - modern 
status, 53 A.L.R.4th 85. 

Enforceability of premarital agreements governing sup- 
port or property rights upon divorce or separation as af- 
fected by. fairness or adequacy of those terms - modern 
status, 538 A.L.R.4th 161. , 

Divorce and separation: method of valuation of life in- 
surance policies in connection with trial court's division of 
property, 54 A.L.R.4th 1203. 

Divorce: excessiveness or adequacy of trial court! 8 prop- 
erty award - modern cases, 56 A.L.R.4th 12. 

Divorce: propriety of property distribution leaving both 
parties with substantial ownership interest in same busi- 
ness, 56 A.L.R.4th 862. 

Right to jury trial in state court divorce proceedings, 56 
A.L.R.4th 9565. 

Lis pendens as applicable to suit for separation or dis- 
solution of marriage, 65 A.L.R.4th 522. 

Insanity as defense to divorce or separation suit - post- 
1950 cases, 67 A.L.R.4th 277. 

Divorce and separation: effect of court order prohibiting 
sale or transfer of property on party's right to change ben- 
eficiary of insurance policy, 68 A-L:R.4th 929. 

Divorce and separation: attributing undisclosed income 
to parent or spouse for purposes of making child or _ 
sal support award, 70 A.L.R.4th 173. 

State court's authority, i in marital or child custody pro- 
ceeding, to allocate federal income tax dependency exemp- 
tion for child to noncustodial parent under’§ 152(e) of the In- 
ternal Revenue Code (26 USCS § 152(e)), 77 A.L.R.4th 786, 

Valuation of goodwill in medical or dental practice 
for purposes of divorce court's property distribution, 78 
A.L.R.4th 853. 

What constitutes order made pursuant to state domes- 
tic relations law for purposes of qualified domestic rela- 
tions order exception to antialienation provision of Em- 
ployee Retirement Income Security Act of 1974 (29 USCS 
§ 1056(d)), 79 A.L.R.4th 1081. 

Divorce and separation: consideration of tax conse- 
quences in distribution of marital property, 9 A.L.R:5th 568. 

Divorce and separation: award of interest on deferred 
installment payments of marital asset distribution, 10 
A.L.R.5th 191. 

Recognition and enforcement of out-of-state custody de: 
cree under § 13 of the Uniform Child Custody Jurisdiction 
Act (UCCJA) or the Parental Kidnapping Prevention Act 
(PKPA), 28 USCS § 1738A(a), 40 A.L.R.5th 227. 

Divorce and separation: Attorney's contingent fee con- 
tracts as marital property subject to distribution; 44 
A.L.R.5th 671. 

Consideration of obligor's  personal-injury recov- 
ery or settlement infixing alimony or child BUppOnes 59 
A.L.R.5th 489. 

Initial award or denial of child custody to Homosexual 
or lesbian parent, 62 A.L.R.5th 591. 

Custodial parent's homosexual or lesbian relationship 
with third person as justifying modification of child cus- 
tody order, 65 A.L.R.5th 591. 

Spouse's cause of action for negligent personal injury, or 
proceeds therefrom, as separate or community property, 
80 A.L.R.5th 533, 

Determination of whether proceeds from personal in- 
jury settlement or recovery constitute marital property, 
109. A.L.R.5th 1. 

Division of lottery proceeds in divorce proceedings, 125 
A.L.R, 3d 537, 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


40-4-4 


DISSOLUTION OF MARRIAGE 


40-4-4 


40-4-4. Venue; jurisdiction over property. 


Any proceeding for the dissolution of marriage, division of property, disposition of children or 
alimony, as provided for in this chapter, may be instituted in the county where either of the parties 
resides. In such proceedings, the court shall have jurisdiction of all property of the parties, wher- 


ever located or situated in the state. 


History: Laws 1901, ch. 62, § 24; Code 1915, § 2775; 
C.S. 1929, § 68-503; 1941 Comp., § 25-703; 1953 Comp., 
§ 22-7-3; Laws 1967, ch. 112, § 1; 1973, ch. 319, § 4. 

Compiler's notes. — "This chapter" refers to Laws 
1973, ch. 319, §§ 1 to 14, compiled as 40-4-1 to 40-4-7, 40- 
4-10, 40-4-12 to 40-4-14, 40-4-19 and 40-4-20 NMSA 1978. 


ANNOTATIONS 


Section defines powers of court in regard to di- 
vision of community property. Cauthen v. Cauthen, 
1949-NMSC-057, 53 N.M. 458, 210 P.2d 942. 

Authority to void attorneys' charging lien. — In 
a domestic relations suit, the trial court had authority 
to void notice of attorneys' charging lien recorded on the 
parties' residence and to allocate the proceeds, giving pri- 
ority to the claims of court-appointed experts if the facts 
and circumstances justified it. Philipbar v. Philipbar, 
1999-NMCA-063, 127 N.M. 341, 980 P.2d 1075. 

Venue determined from complaint and charac- 
ter of judgment. — Under this section venue is gener- 
ally determined from the complaint and character of the 
judgment which may be rendered thereon. Davey v. Davey, 
1967-NMSG-002, 77 N.M: 303, 422 P.2d 38. 

Exclusive jurisdiction over property not indefi- 
nite jurisdiction. — A court acquires exclusive jurisdic- 
tion over the property involved for purposes of a division 
of the property, or a modification of the decree as to'pay- 
ments for alimony, maintenance and education of the mi- 
nor children, but this does not mean that such court may 
retain such jurisdiction indefinitely or that another court 
of concurrent jurisdiction may not acquire jurisdiction 
over the property at'a time when the proceeding is appar- 
ently settled. Ortiz v. Gonzales, 1958-NMSC-109, 64 N.M. 
445,329 P.2d 1027. 

Jurisdiction over marital property where stock 
not disclosed. — Where divorced wife made motion in one 
division of district court to vacate divorce decree because 
husband had failed to disclose corporate stock, issuance 
of order restraining disposition of such stock conferred 
jurisdiction of the res on the divorce court and subjected 
stock to the jurisdiction of the court having jurisdiction 
of the marital status of the parties even though the court 
did not take actual possession of the res, although execu- 
tion had issued from another division of district court to 
be levied on stock to satisfy a judgment against husband. 
Greathouse v. Greathouse, 1958-NMSC-032, 64 N.M. 21, 
322 P.2d 1075. 

Jurisdiction over separate property. — In pro- 
ceedings for dissolution of marriage, the trial court has 
complete jurisdiction over all separate as well as com- 
munity property located in New Mexico. Trego v. Scott, 
1998-NMCA-080, 125 N.M. 328, 961 P.2d 168, cert. denied, 
125 N.M. 322, 961 P.2d 167. 

Waiver of change of venue right where no objec- 
tion made. — Where appellant at no time prior to the 
date and time the cause was set for trial objected to its 
being held in Bernalillo county, and her participation in 
the hearings in the cause in Bernalillo county without ob- 
jection together with her action in setting motions filed by 
her for hearing in Bernalillo county led opposing counsel 
and the court to believe that she had no objection to trial 
in Bernalillo county, and no reason was given why appel- 
lant did not promptly after receiving notice of hearing on 
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the merits insist that the trial be held in Valencia county, 
and no prejudice was shown, appellant waived her right to 
insist upon the trial being held in Valencia county. Davey 
v. Davey, 1967-NMSC-002, 77 N.M. 308, 422 P.2d 38. 

No adjudication of property where not sought. 
— Where plaintiff could have sought a division of the 
property of the parties in the divorce case but did not do 
so, and the court did not consider the issue of the prop- 
erty, there was no adjudication thereon. Zarges v. Zarges, 
1968-NMSC-151, 79 N.M. 494, 445 P.2d 97. 

Advisory proceeding not necessary in property 
division. — In seeking an equal division of the commu- 
nity property, advisory proceedings are not necessary but 
may be employed by the court if they are deemed help- 
ful, since any reasonable means to that end may be used. 
Cauthen v. Cauthen, 1949-NMSC-057, 53 N.M. 458, 210 
P.2d 942. 

First wife estopped from claiming husband's 
property in second divorce where jurisdiction ac- 
quired. — Where San Miguel court granted divorce de- 
cree in February, 1949, retaining jurisdiction of case upon 
settlement of community property, and husband remar- 
ried in August, 1949, and husband and first wife entered 
into agreement in September, 1949, disposing of undivided 
interest in hotel, and second wife subsequently filed for 
and obtained a divorce in Bernalillo court in November, 
1950; the fact that first wife's motion for a hearing in the 
San Miguel court for further proof concerning community 
property was not made until six months after the divorce 
decree in second court, and over two years after divorce in 
first court, she was estopped as against the second wife to 
claim the agreement was not a transmutation of commu- 
nity property into separate property liable for husband's 
independent obligations; and until the San Miguel court 
took some affirmative action, such as a review of the Sep- 
tember agreement to determine the equities of the parties 
therein, the second court could acquire jurisdiction over 
the sole and separate property of the husband. Ortiz v. 
Gonzales, 1958-NMSC-109, 64 N.M. 445, 329 P.2d 1027. 

‘Law reviews. — For symposium, "Equal Rights in Di- 
vorce and Separation," see 3 N.M.L. Rev. 118 (1973). 

Am, Jur. 2d, A.L.R. and C.J.S. references. — 24 Am. 
Jur. 2d Divorce and Separation §§ 218, 219, 587. 

Change of residence pendente lite, jurisdiction as af- 
fected by, 7 A.L.R.2d 1414. 

Trial court's jurisdiction as to'alimony or maintenance 
pending appeal of matrimonial action, 19 A.L.R.2d 703. 

Jurisdiction on constructive or substituted service, in 
divorce or alimony action, to reach property within state, 
10 A.L.R.3d 212. 

Power of divorce court to deal with real property located 
in another state, 34 A.L.R.3d 962. 

Pension or retirement benefits as subject to award or 
division by court in settlement of property rights between 
spouses, 94 A.L.R.3d 176. 

Spouse's professional degree or license as marital prop- 
erty for purposes of alimony, support, or property settle- 
ment, 4 A.L.R.4th 1294, 

Divorce: order requiring that party not compete with 
former marital business, 59 A.L.R.4th 1075. 

Divorce property distribution: real estate or trust prop- 
erty in which interest vested before marriage and was re- 
alized during marriage, 60 A.L.R.4th 217. 
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Divorce and separation: effect of court order prohibiting Valuation of goodwill in law practice for, purposes of di- 
sale or transfer of property on party's right to change ben- vorce court's property distribution, 77 A.L.R.4th 683. 
eficiary of insurance policy, 68 A.L.R.4th 929, Accrued vacation, holiday time, and sick leave as mari- 

Divorce: propriety of using contempt proceeding to en- . tal or separate property, 78 A.L.R.4th 1107. © 
force property settlement award or order, 72 A.L.R.4th 298. > Divorce and separation: goodwill in law practice as 

Valuation of goodwill in accounting practice for purposes property subject. to distribution on dissolution of mar- 
of divorce court's property distribution, 77 A.L.R.4th 609. riage, 79 A.L.R.4th 171. 

Divorce and separation: goodwill in accounting practice Doctrine of forum non conveniens: assumption or denial 
as property subject to distribution on dissolution of mar- of jurisdiction of action ee matrimonial dispute, 55 


riage, 77 A.LiR.4th 645, | A.L.R.5th 647, 
: 27A C.J.S. Divorce §§ 99, 111; 27B C.J.S, Divorce § 511: 


40-4-5. Dissolution of marriage; jurisdiction; domicile. 


The district court has jurisdiction to decree a dissolution of marriage when at the time of filing 
the petition either party has resided in this state for at least six months immediately preceding 
the date of the filing and has a domicile in New Mexico. As used in ‘his section, ‘domicile! omeans 
that the person to whom it applies: 

A... is physically present in this state and has a place of residence in this state; 

B. has'a present intention in good faith to reside in this state permanently or ‘indefinitely; 

C. provided further, persons serving in any military branch of the United States: government 
who have been continuously stationed in any military base or installation in New Mexico for such 
period of six months shall, for the purposes hereof, be deemed to have a domicile of the state and 
county where such military base or installation is located; and © ! 

D. . provided further, any person who had resided dint eiotiale't in New Medico for at least six 
months immediately prior to his or his spouse's entry into any military branch of the United 
States government, who is stationed or whose spouse is stationed at any military base or installa- 
tion outside of. New Mexico and who has a present intention in good faith to return and to reside 
in this state permanently or indefinitely, shall for the purposes hereof, be deemed to have a domi- 
cile of the state and county of his residence immediately prior to his or his spouse’ s entry into the 
military branch, 


History: 1953 Comp., § 22-7-4, enacted by Laws to decide the particular matter presented. Heckathorn v. 
1971, ch. 278, § 1; 1973, ch. 319, § 5; 1977, ch. 101, § 1. Heckathorn, 1967-NMSC-017, 77 N.M. 369, 423 P.2d 410. 
This statute grounds jurisdiction on strength of 


ANNOTATIONS facts connecting the parties to the state of the forum. 

I... GENERAL CONSIDERATION. irrerots Wallace, 1958-NMSG-014, 63 N.M. 414; oe 
Il. MILITARY PERSONNEL. 

4 Right to apply for or obtain divorce is accorded rhs 

I, GENERAL CONSIDERATION. by statute. Heckathorn. v. Heckathorn, 1967-NMSC-017, 


77 N.M. 369; 423 P.2d 410. 
Right to obtain divorce is purely statutory and it fol- 
lows that the state may determine who may use its courts 


Purpose of requiring domicile within the state for 
a specified period of time as a jurisdictional prerequisite 


to obtaining a divorce is to prevent’ divorce-minded cou- for such purpose. Chaney v. Chaney 19 49-NMSC- 005, 53 

ples from shopping for favorable residence requirements. N.M.°66, 201 P.2d-782. : 

Fe fh v. Hardwick, 1981-NMSC-002, 95 .N.M. 517, 624 Domicile: is prerequisite ae divonos) jurisdiction 
i * ‘ : ropes 3 necessary for recognition under the full faith and credit 

The public policy of protecting innocent parties clause. Crownover v. Crownover, 1954-NMSC-092, 58 N.M. 

in divorce action cannot give substance to a:nullity. The 597. 274 P2d 127. 


policy of New Mexico is that marriage bonds shall be sev- Since statute's residence requirement not: met, 


ered only on the basis set forth in the statute. Heckathorn the trial court lacked jurisdiction and the decree of divorce 
v. Heckathorn, 1967-NMSC-017, 77 N.M. 369, 423 P.2d was void. Heckathorn v, Heckathorn, 1967-NMSC-017, 77 
410. — arnt ¥ N.M. 369, 423 P.2d 410. 

_ This section is not an attempt to convert divorce Residence for required period of time is neces- 
into transitory, in personam action, nor is its objec- sary jurisdictional prerequisite of divorce in New 
tive the luring of divorce-shopping couples to this state. Mexico, and this jurisdictional prerequisite being ab- 
Wallace v. Wallace, 1958-NMSO-014, 63 N.M. 414, 320 sent, the decree of divorce was a nullity. Heckathorn 
Pad 1020. v. Heckathorn, 1967-NMSC-017, 77 N.M. 369, 423 P.2d 

This section addresses subject matter fuadedtcs 410. 

tion and is not concerned with personal jurisdiction over 
an absent spouse. Worland v, Worland, 1976-NMSC-027, 
89 N.M, 291, 551 P.2d 981, 


Six-month continuous physical presence not re- 
quired, — There is nothing in the terms of this section 
ve ee we ; indicating a legislative intent to require continuous physi- 

woke ee wf chagag spuccure ‘ebmentlals abana cal presence within the state for six months prior to initia- 
sary to validity o every judgment: jurisdiction of par- tion of proceedings. Hagan v, Hardwick, 1981-NMSC-002, 
ties, jurisdiction of subject matter and power or authority 95 N.M. 517, 624 P.2d 26. 
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Divorce jurisdiction can be founded on circum- 
stances other than domicile. Wallace v. Wallace, 
1958-NMSC-014, 63 N.M. 414, 320 P.2d 1020. 

Holding that a domiciliary intent could be conclu- 
sively presumed from a period of residence was tanta- 
mount to a repudiation of the theory that domicile is the 
only jurisdictional basis for divorce. Wallace v. Wallace, 
1958-NMSC-014, 63 N.M. 414, 320 P.2d 1020. 

It is within the power of the legislature to estab- 
lish reasonable bases of jurisdiction for divorce other 
than domicile. Wallace v. Wallace, 1958-NMSC-014, 63 
N.M. 414, 320 P.2d 1020. 

Court has no discretionary right to deny divorce 
where statutory ground is shown to exist. Buckner v. 
Buckner, 1981-NMSC-007, 95 N.M..387, 622 P.2d 242. 

Orders regarding child custody, etc., effective 
though court without jurisdiction to grant divorce. 
— Although the parties are not divorced due to the trial 
court's lack of jurisdiction as required in this section, it 
does not follow that the provisions pertaining to custody, 
child support and visitation are void. Where the trial court 
had jurisdiction over these issues, and no issue on the ap- 
peal involved the court's orders concerning the children, 
the orders of the court pertaining to custody, support and 
maintenance and visitation remain in effect and are bind- 
ing on the parties unless modified by further order of the 
trial court. Heckathorn v. Heckathorn; 1967-NMSC-017, 
77 N.M. 369, 423 P.2d 410, 

No deprivation of jurisdiction by cohabitation. 
— Evidence of cohabitation by the parties after filing a 
petition for divorce based on incompatibility did not de- 
prive the court of jurisdiction, where the wife did not file 
an answer to the husband's complaint nor contest his al- 
legation that the parties were in fact incompatible. Joy v. 
Joy, 1987-NMCA-031, 105 N.M. 571, 734 P.2d 811. 

Allegation of residence implies good faith. — An 
allegation of residence for the required time, in a divorce 
complaint, necessarily implies residence "in good faith." 
Klasner v. Klasner, 1918-NMSC-021, 23 N.M. 627, 170 
P. 745. ‘ 

Resident of Los Alamos project does not meet 
residence requirement. — A person who lives within 
condemned area of Los Alamos project does not meet the 
residence requirements of this section of the divorce laws. 
Chaney v. Chaney, 1949-NMSC-005, 53 N.M. 66, 201 P.2d 
782. 

Residence as question of fact. — The residence 
requirement specified by this section, although jurisdic- 
tional, presents a question of fact for determination by 
the trial court, and where the trial court makes an af- 
firmative finding of the jurisdictional fact of residence 
upon evidence which is substantial, the finding will not 
be overturned. Davey v. Davey, 1967-NMSC-002, 77 N.M. 
3038, 422 P.2d 38. 

More than mere physical presence of divorcing 
couple within state should underlie divorce jurisdiction. 
Wallace v. Wallace, 1958-NMSC-014, 63 N.M. 414, 320 
P.2d 1020. 

Existence of residence with domiciliary intent for 
divorce purposes is centered upon the "integrity" of the 
intent of the parties concerned. Crownover v. Crownover, 
1954-NMSC-092, 58 N.M. 597, 274 P.2d 127. 

Decree not subject to collateral attack in sister 
state. — Divorce decree, wherein the defendant appeared 
and had an opportunity to question the jurisdiction of 
the court, may not be attacked by a third party in a sis- 
ter state since it is not subject to collateral attack in this 
state. Wallace v. Wallace, 1958-NMSC-014, 63 N.M. 414, 
320 P.2d 1020. 

Party cannot repudiate court's jurisdiction after 
obtaining desired relief. — A party cannot invoke the 
jurisdiction of a court for the purpose of securing impor- 
tant rights from his adversary through its judgment, and, 
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after having obtained the relief desired, repudiate the ac- 


_ tion of the court on the ground that the’ court was without 
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jurisdiction. Heckathorn v. Heckathorn, 1967-NMSC-017, 
77 N.M. 369, 423 P.2d 410. 

Amendment of pleadings to show residence, — 
Where the required residence of the plaintiff in a divorce 
suit was omitted from the allegations of the complaint, 
but was fully litigated, without objection, it may be sup- 
plied by amendment of the pleadings on appeal. Canavan 
v. Canavan, 1913-NMSC-018, 17 N.M. 503, 131 P. 493. 

Judgment as coram non judice where plaintiff 
not resident. — Entry of judgment is coram non judice 
where the plaintiff is not a bona fide resident of the state 
since the'trial court is without jurisdiction to enter a judg- 
ment in such a case. Allen v. Allen, 1948-NMSC-024, 52 
N.M. 174, 194 P.2d 270. 

Jurisdiction over community personalty located 
on Indian reservation. — A district court has jurisdic- 
tion to determine the disposition of community personal 
property located on an Indian reservation when one of the 
parties is an Indian, but has submitted to the jurisdiction 
of the court to dissolve his marriage. Lonewolf v. Lonewolf, 
1982-NMSC-152, 99 N.M. 300, 657 P.2d 627, appeal dis- 
missed, 467 U.S, 1223, 104 S. Ct. 2672, 81 L. Ed, 2d 869 
(1984). : 

Evidence sufficient to support jurisdiction. — 
Where the evidence showed that wife lived in New Mexico 
for six months by the time she filed her second petition 
for divorce, and she opened bank accounts here, registered 
to vote, registered her car, and lived here, such acts dem- 
onstrated both her physical presence here and her con- 
current intention to make New Mexico her home, and ab- 
sent any evidence that she established a domicile in some 
other state when she filed her divorce action, there was no 
error in the trial court's determination of jurisdiction over 
wife. Fenner v, Fenner, 1987-NMCA-066, 106 N.M. 36, 738 
P.2d 908, cert. denied, 106 N.M.'7, 788 P.2d 125. 


II. MILITARY PERSONNEL. 


Military residence proviso not unconstitutional. 
— Subsection three of this act (Laws 1951, ch. 107, § 1, 
now repealed, adding the military residence proviso) is 
not violative of N.M. Const., art. IV, § 24, prohibiting local 
or special laws and guaranteeing equal protection of the 
laws. Crownover v. Crownover, 1954-NMSC-092, 58 N.M. 
597, 274 P.2d 127. 

Legislature may constitutionally confer status of 
resident for divorce purposes upon those continuously 
stationed within this state by reason of military assign- 
ment. Wilson v. Wilson, 1954-NMSC-069, 58 N.M, 411, 272 
P.2d 319. 

Provisions ‘for servicemen not unlawful en- 
croachment on federal jurisdiction. — This section 
in providing for jurisdiction in New Mexico state courts 
over divorce proceedings involving servicemen is not an 
unlawful encroachment on federal jurisdiction. Crownover 
v, Crownover, 1954-NMSC-092, 58 N.M-: 597, 274 P.2d 127. 

Presumption of domicile -where continuously 
stationed. — Upon proof of continuous station pursu- 
ant to this. section, the presumption of domicile is conclu- 
sive; however, evidence directed to the issue of continu- 
ous station can destroy this presumption. Crownover v. 
Crownover, 1954-NMSC-092, 58 N.M. 597, 274 P.2d 127. 

Upon proof of continuous station pursuant to this sec- 
tion, a conclusive presumption of domicile arises. Wallace 
v, Wallace, 1958-NMSC-014, 63 N.M. 414, 320 P.2d 1020. 

State has substantial interest in service families 
stationed in the state. — When service families have 
resided in this jurisdiction for one year (now six months), 
the state has a substantial interest in their domestic rela- 
tions: Wallace v. Wallace, 1958-NMSC-014, 63 N.M. 414, 
820 P.2d 1020. 
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Continuously stationed deemed resident with 
domiciliary intent. — A member of the military "con- 


tinuously stationed" at a base in New Mexico for one year 


(now six months), for the purposes of this act (Laws 1951, 


ch. 107, §:1, now repealed), shall be deemed a;resident of - 


New Mexico with domiciliary intent, a necessary jurisdic- 
tional prerequisite of divorce in New Mexico. Crownover v, 
Crownover, 1954-NMSC-092, 58 N.M. 597, 274 P.2d 127. 

Good faith presumed where continuously sta- 
tioned, — When‘a member of the military is here under 
orders, his-"good faith" cannot be questioned, and. will 
be presumed upon showing that he has been "continu- 
ously stationed" in the state for the year next.preced- 
ing the filing of his complaint. Crownover v. Crownover, 
1954-NMSC-092, 58 N.M. 597, 274 P.2d 127. 

Residency requirements met where individual 
absent several months. — Where individual has 13 
months of permanent station in New Mexico with phys- 
ical presence during the first seven months, physical 
absence during the next six months, and. then a physi- 
cal return to New Mexico, he is considered continu- 
ously stationed in the military base or installation in 
the state of New Mexico for one year (now six months) 
next preceding the filing of his complaint sufficient. to 
satisfy residency requirement of Subsection C to give 
New ,Mexico courts jurisdiction in divorce proceedings. 
Crownover v.,Crownover, 1954-NMSC-092, 58 N:M, 597, 
274 P.2d 127. 

Military retirement.separate property where no 
residence established. — Subsection C of this section 
relates only to the jurisdictional requirement of residence 
for the maintenance of an action for the dissolution of the 
bonds of matrimony. Where plaintiff claimed, that defen- 
dant became domiciled in New Mexico pursuant to the 
provisions of what is now Subsection C, by reason of being 
stationed here on two occasions, and.that the portion of 
his military retirement income earned while stationed in 
this state was thus community property under New Mex- 
ico law, although defendant at no time during his many 
years of military service intended to establish or did es- 
tablish his domicile or residence in New Mexico, the trial 
court's holding that defendant's retirement income was 
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his separate property was affirmed. Roebuck v. Roebuck, 
1974-NMSC-099, 87 N.M. 96, 529 P.2d 762, 

Law reviews. — For article; "Annulment of Marriages 
in New Mexico," see 1 Nat. Resources J. 146 (1961), 

For article, "Annulment of Marriages in-New Mexico: 
Part II - Proposed Statute," see 2,Nat,, Resources J. 270 
(1962), 

For symposium, "Equal Rights in Divorce and Separa- 
tion," see 3.N,.M.L. Rev. 118 (1973). ris! 

For article,,"Child Support Enforcement; The New Mex: 
ico Experience," see 9 N.M.L, Rev. 25.(1978-79). ; 

For annual survey of New Mexico law relating to do- 
mestic relations, see 12.N.M.L. Rev. 325 (1982). 

Am, Jur. 2d, ALR. and C.J.S. references. — 24 Am, 
Jur. 2d Divorce and Separation §§ 201 to 220. 

Extra-territorial. recognition and effect, as regards,mar- 
ital status, of a decree of divorce or. separation rendered 
in a state or country in which neither of the parties was 
domiciled, 1 A.L.R.2d 1385, 28 A.L.R.2d 1303. 

Duty. to recognize and give effect to.decrees of divorce 
rendered in other states, or in foreign country, as affected 
by-lack of domicil at divorce forum, 1 A.L.R.2d 1385, 28 
A.L.R.2d 18038... , 

» Length or duration of domicil, as distinguished fami 
fact of domicil, as a jurisdictional. matter in divorce action, 
2,A.L.R.2d 291, 

False allegation of plaintiff's domicil or residence in n the 
state as a ground for vacation of default decree of divorce, 
6 A.L.R.2d 596, 

Residence or domicile, for purpose of avers action: of 
one in armed forces, 21 A.L.R,2d 1163. 

Nature and location of one's business or calling. as ele- 
ment in determining domicil in divorce cases, 36 A.L.R.2d 
756. 

Validity; of statute imposing durational residency re- 
quirements for divorce applicants, 57 A.L.R.3d,221, . 

Validity and construction of statutory provision relating 
to jurisdiction of court for purpose of divorce of service- 
men, 73.A.L,R.8d 431. 

Vacating or setting aside divorce decree after remar- 
riage of party, 17 A.L.R.4th 1153. ; 

27A C.J.S. Divorce §§ 99 to 105. 


The petition in all proceedings for the dissolution of marriage, division of property, disposition of 
children or alimony, must be verified by the affidavit of the petitioner. 


. History: Laws 1901, ch. 62, § 26; Code 1915, § 2777; 
C.S. 1929, § 68-505; 1941-Comp., § 25-705; 1953 Comp., 
§ 22-7-5; Laws 1973, ch, 319, § 6. 


40-4-7. Proceedings; spousal support; support of children; division of 
property. 


A. In any proceeding for the dissolution of marriage, division of property, disposition of chil- 
dren or spousal support, the court may make and enforce by attachment or otherwise an order to 
restrain the use or disposition of the property of either party or for the control of the children or to 
provide for the support of either party during the pendency of the proceeding, as in its discretion 
may seem just and proper. The court may make an order, relative to the expenses of the proceed- 
ing, as will ensure either party an efficient preparation and presentation of his case. 

B. On final hearing, the court: 

(1), may allow either party such a reasonable portion of the spouse's property or such a 
reasonable sum of money to be paid by either spouse either in a single sum or in installments, 
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as spousal support as under the circumstances of the case may seem just and proper, including a 
court award of: 

(a) rehabilitative spousal support that provides the receiving spouse with education, 
training, work experience or other forms of rehabilitation that increases the receiving spouse's 
ability to earn income and become self-supporting. The court may include a specific rehabilitation 
plan with its award of rehabilitative spousal support and may condition continuation of the sup- 
port upon compliance with that plan; 

(b) transitional spousal support to supplement the income of the receiving spouse for 
a limited period of time; provided that the period shall be clearly stated in the nega final order; 

(c) «spousal support for an indefinite duration; 

(d) -asingle sum to be paid in one or more installments that specific sata amounts, 
subject only to the death of the receiving spouse; or 

(e) asingle sum to be paid in one or more installments that specifies definite amounts, 
not subject to any contingencies, including the death of the receiving spouse; 

(2) may: 

(a) modify and change any order in respect to spousal support awarded pursuant to 
the provisions of Subparagraph (a), (b) or (c) of Paragraph (1) of this subsection whenever the cir- 
cumstances render such change proper; or 

(b) -designate spousal support awarded pursuant to the provisions of Subparagraph 
(a) or (b) of Paragraph (1) of this subsection as nonmodifiable with respect to the anSoUsTD or etna 
tion of the support payments; 

(3) may set apart out of the property or income of the respective parties such PoRHOR for 
the maintenance and education of: 

(a) their unemancipated minor Baron as may seem just and proper; or 

(b) their children until the children's graduation from high school if the children are 
emancipated only by age, are under nineteen and are attending high school; and 

(4) may, make such an order for. the guardianship, care, custody, maintenance and educa- 
tion of the minor children, or with reference to the control of the property of the respective parties 
to the proceeding, or with reference to the control of the property decreed or fund created by the 
court for the maintenance and education of the minor children, as may seem just and proper. 

C.. The court may order and enforce the payment of support for the maintenance and educa- 
tion after high school of emancipated children of ig marriage pursuant to‘a written agreement 
between the parties. . 

Dz \An:award of spousal support made pursuant to te provisions of Subparagraph (a), (b), (c) or 
(a) of Paragraph (1) of Subsection B of this section shall terminate upon the death of the receiving 
spouse, unless the court order of spousal support provides otherwise. 

E. When making determinations concerning spousal support to be awarded pursuant to the 
provisions of Paragraph (1) or (2) of Subsection B of this section, the court shall consider: 

(1) the age and health of and the means of support for the respective spouses; 

_ (2). the current and future earnings and the earning capacity of the respective spouses; 

(8) the good-faith efforts of the respective spouses to maintain employment or to become 
self-supporting; 

(4) . the reasonable needs of the.respective spouses, including: ; 

‘(a) the standard of living of the respective spouses during the term of the marriage; 

(b) the maintenance of medical insurance for the respective spouses; and © 

(c) the appropriateness of life insurance, including its availability and cost, insuring 
the life of the person who is to pay support to secure the payments, with any life insurance pro- 
ceeds paid on the death of the paying spouse to be in lieu of further support; 

(5) .the duration of the marriage; 

(6) the amount’of the property awarded or confirmed to the respective spouses; 

(7) the type and nature of the respective spouses' assets; provided that potential proceeds 
from the sale of property by either spouse shall not be considered by the court, unless required by 
exceptional circumstances and the need to be fair to the parties;, 
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(8) the type and nature of the respective spouses’ liabilities; 

(9) income produced by property owned by the respective spouses; and . 
(10) agreements entered into by the spouses in contemplation of the dissolution of mar- 
riage or legal separation. ergy 

F. The court shall retain jurisdiction over procaine involving periodic spousal support pay- 
ments when the parties have been married for twenty years or more prior to the dissolution of the 
marriage, unless the court order or decree specifically provides that no spousal support shall ‘be 
awarded, 

G. The court may modify and change any order or agreement merged into an order in respect 
to the guardianship, care, custody, maintenance or education of the children whenever circum- 
stances render such change proper. The district court shall have exclusive jurisdiction of all mat- 
ters pertaining to the guardianship, care, custody, maintenance and education of the children until 
the parents' obligation of support for their children terminates. The district court shall also have 
exclusive, continuing jurisdiction with reference to the property decreed or funds created for the 
children's maintenance and education. 


I, GENERAL CONSIDERATION. 


Inherent powers of court. — A New Mexico district 


History: Laws 1901, ch. 62, § 27; Code 1915, § 2778; 
C.S. 1929, § 68-506; 1941 Comp., § 25-706; Laws 1943, 
ch. 46, § 1; 1953 Comp., § 22-7-6; Laws 1973, ch, 319, 


§ 7; 1993, ch. 144, § 1; 1997, ch. 56, § 1. 

Cross ‘references: — For provisions pertaining to a 
supervised visitation program, see 40-12-5.1 NMSA 1978. 

For determination of award of child support, see 40-4-11 
NMSA 1978. 

For mandatory Medical Support Act, see 40-4C-1 to 40- 
4C-14 NMSA 1978. 

The 1997 amendment, effective June 20, 1997, added 
Subparagraphs B(3)(a) and B(3)(b) and made related 
stylistic changes; added Subsection C and redesignated 
former Subsections C through F as D through G; and in 
Subsection G, substituted "until the parents' obligation of 
support for their children terminates" for "so long as the 
children remain minors". 

The 1993 amendment, effective July 1, 1993, in Sub- 
section A, substituted "spousal support" for "alimony" in 
the first sentence; in Subsection B, rewrote Paragraphs (1) 


court has the power to sanction a parent for misconduct 
that occurred before a South Dakota court where: the par- 
ent pursued an action in the South Dakota court in an at- 
tempt to improperly gain custody of a child, while conceal- 
ing the New Mexico proceedings from the South Dakota 
court and for wilful disobedience of a court order for failing 
to return the child after the South Dakota visitation, as 
mediated by the parties under an order of the New Mexico 
district court. Seipert v. Johnson, 2003-NMCA-119, 134 
N.M. 394, 77 P.3d.298, cert. denied, 2003-NMCERT-009, 
134 N.M. 374, 77 P.3d 278. 

Construing divorce decrees. — Divorce decrees are 
to be construed as other written instruments. A district 
court determination that a written instrument is unam- 
biguous as a matter of law is therefore not binding on the 
appellate court which may consider the legal effect of the 
document itself. Schueller v. Schueller,. 1994-NMCA-014, 
117 N.M. 197, 870 P.2d 159. 


and (2); added present Subsections C through E, redesig-' 
nating former Subsection C as Subsection F; in Subsec- 
tion F, rewrote the second sentence as the present third 
and fourth sentences and deleted the former third sen- 
tence, which concerned the disposition of funds remaining 
when the children reach the age of majority; and made 
stylistic changes in the second sentence of subsection A 
and in Paragraph (3) of Subsection B. 


ANNOTATIONS 


I. GENERAL CONSIDERATION. 

II. DIVISION OF PROPERTY. 

A. IN GENERAL. 

B. VALUATION. 

C. RETIREMENT BENEFITS. 
RESTRAINING PROPERTY USE. 
ALLOWING AND MODIFYING ALIMONY. 
A. IN GENERAL. 

B,.. AMOUNT OF ALIMONY. 

C. MODIFICATION OF AWARD. 

D.. TERMINATION OF ALIMONY. 

V. GRANTING AND MODIFYING CHILD CUSTODY 


This section does not apply to annulment actions. 
Panzer v. Panzer, 1974-NMSC-092, 87 N.M. 29; 528'P.2d’ 888. 

This section has no reference to actions to annul an in- 
valid marriage. Prince v. Freeman, 1941-NMSC-006, :45. 
N.M. 148, 112 P.2d 821, . 

‘This section does not apply to a nonmodifiable lump sum 
alimony agreement. Edens v. Edens, 2005-NMCA-033, 137 
N.M. 207, 109 P.8d 295, cert. denied, 2005-NMCERT- 003, 
137 N.M., 290, 110 P.3d 506. 

Conflict between decree and statute. — Where 

“5 there is a conflict between provisions of the divorce decree 
and a statute of the state of New Mexico, the statute is 
controlling. Scanlon v. Scanlon, 1955-NMSC-035, 60 N.M. 
43, 287 P.2d 238. 

"Either party" as used in Subsection A of this section 
can. logically only refer to the parties to the underlying 
domestic relations proceeding, that is, husband and wife. 
Garcia v. Jeantette, 2004- NMCA00S, 1384 N.M. 776, 82 
P.3d 947. 

Exclusive jurisdiction not indefinite jurisdiction. 

— A court acquires exclusive jurisdiction over the prop- 
erty involved for purposes of a division of the property, 


III. 


iy Cena or a modification of the decree as to payments for ali- 
B. CUSTODY. mony, maintenance and education of the minor children, 


but this does not mean that such court may retain such 
jurisdiction indefinitely or that another court of concur- 
rent jurisdiction may not acquire jurisdiction over the 
property at a time when the proceeding is apparently. 
settled. Ortiz v. Gonzales, 1958-NMSC-109, 64 N.M. 445, 
329 P.2d 1027. 


C. MODIFICATION OF CUSTODY. 

D... CHILD SUPPORT. 

EK. MODIFICATION OF CHILD SUPPORT. 
F. POST-MAJORITY CHILD SUPPORT. 
EXPENSES OF PROCEEDING, 
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Finality of judgment not destroyed by reserva- 
tion of continuing jurisdiction. — A reservation of 
continuing jurisdiction by the trial court in divorce pro- 
ceedings does not destroy the finality of a final judgment, 
once the judgment is entered. Like any other final award 
or decision, they are subject to attack only upon a show- 
ing of relief provided for under Rules 59 and 60(b), N.M.R. 
Civ. P. (now 1-059 and 1-060 NMRA). Smith v. Smith, 
1982-NMSC-088, 98 N.M. 468, 649 P.2d 1381. 

Doctrine of res judicata does not preclude deci- 
sion from first court. — Where the New Mexico dis- 
trict court entered its final decree and custody award on 
April 10, more than a week before the Colorado district 
court entered its decision that the former court lacked ju- 
risdiction, the New Mexico district court could not be pre- 
cluded by the doctrine of res judicata from entering a deci- 
sion in the matter. Worland v, Worland, 1976-NMSC-027, 
89 N.M. 291, 551 P.2d 981. 

Jurisdiction of federal courts in bankruptcy 
proceedings.’— Although the Bankruptcy Act of 1978 
greatly expanded the jurisdiction of federal courts, juris- 
diction over such matters as marriage, divorce, child cus- 
tody, alimony and child support, remains in state courts. 
Dirks v. Dirks, 15 Bankr. 775 (Bankr. D.N.M. 1981). 

Despite the fact that federal courts do not have juris- 
diction to determine domestic relations matters, congress 
did intend that the bankruptcy courts should be able to 
determine whether characterizations of alimony or sup- 
port made by state courts meet the meaning of such terms 
as they arise in the bankruptcy context. Dirks v. Dirks, 15 
Bankr. 775 (Bankr, D.N.M. 1981), 

Alimony, child support and maintenance nondis- 
chargeable in bankruptcy. — Amounts due a former 
spouse of the debtor constituting alimony, child support 
or maintenance are nondischargeable debts so long as 
such sums are payable directly to the former spouse 
and actually represent alimony, child support or main- 
tenance. Lekvold v. Henderson, 18 Bankr. 663 (Bankr. 
D.N.M. 1982). 

If decree is clear and unambiguous, neither plead- 
ings, findings nor matters dehors the record may be used 
to change its meaning or even to construe it. Chavez v. 
Chavez, 1971-NMSC-062, 82 N.M. 624, 485 P.2d 735. 

Modification of divorce decree is not required ex- 
cept upon a showing of material change of circumstances, 
but upon a showing of such change of circumstances or 
new facts it may be done. Tuttle v. Tuttle, 1959-NMSC-063, 
66 N.M. 134, 343 P.2d 838. 

Attempt to convert divorce suit into action for 
debt unauthorized. — The attempt of an attorney to 
convert a divorce suit into an action by him against the 
wife for debt was wholly unauthorized, and the resulting 
judgment rendered against her is void. Lloyd v. Lloyd, 
1956-NMSC-007, 60 N.M. 441, 292 P.2d 121. 

Trial court may order the husband in a divorce ac- 
tion to make a suitable allowance to the wife to the end 
her case may be adequately presented, but this does not 
give her attorney the right to recover a judgment against 
the husband in an independent action. Lloyd v. Lloyd, 
1956-NMSC-007, 60 N.M. 441, 292 P.2d 121, 

Language of section became part of agreement 
and decree. — The language from this section as it ex- 
isted at the time the separation agreement was made 
became a part of the agreement when it became a part 
of the decree of divorce, even though the parties may not 
have had knowledge of the existence of the statute. Scan- 
lon v. Scanlon, 1955-NMSC-035, 60 N.M. 43, 287 P.2d 
238. 

No presumption that separation agreements 
fraudulent. — While it is true that if a fiduciary relation- 
ship is shown and that as a result of confidence reposed 
by the one, dominion and influence resulting from such 
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confidence can be exercised by the other, fraud and undue 
influence may be presumed to exist when an advantage is 
gained by the dominant party:at the expense of the con- 
fiding party; nevertheless, the modern trend holds that 
when a husband and wife have separated or are about to 
separate and seek by agreement to settle their respective 
rights and obligations, they deal at arm's length. There is 
no presumption that separation agreements are fraudu- 
lent, and that one who asserts the invalidity of such agree- 
ment has the burden of proving that it is tainted by fraud, 
duress or overreaching. Unser v. Unser, 1974-NMSC-063, 
86 N.M. 648, 526 P.2d 790. 

Separation agreement subject to change by court. 
— A separation agreement in New Mexico, though bind- 
ing upon the parties during such time as they are sepa- 
rated as husband and wife, when submitted-in a divorce 
case for consideration of the court, is subject to such ac- 
tion as the court in its discretion may take, and the court 
may disregard any previous agreement for support and 
make such award as in the discretion of the court may 
seem just and fair. Scanlon v. Scanlon, 1955-NMSC-035, 
60 N.M. 43, 287 P.2d 238. 

Authority to modify child custody or support or- 
der. — Trial courts, in proceedings for dissolution of a 
marriage, have the power and authority to execute, mod- 
ify or vacate any order involving the guardianship, care, 
custody, maintenance and education of minor children. 
Rhinehart v. Nowlin, 1990-NMCA-136, 111 N.M. 319, 805 
P.2d 88. 

Court had discretion to fashion installment pay- 
ment plan. — In a contempt counterclaim by the wife, 
the trial court had the discretion to fashion an installment 
payment plan of the husband's debt of child support and 
alimony arrearages. Corliss v. Corliss, 1976-NMSC-023, 
89 N.M..235, 549 P.2d 1070. 

Judgment final despite continuing jurisdiction of 
court. — The court's reservation of continuing jurisdic- 
tion over the parties to modify such matters as alimony, 
support or custody does not destroy the finality of a judg- 
ment. Thornton v. Gamble, 1984-NMCA-0938, 101 N.M. 
764, 688 P.2d 1268. 

Awarding of alimony or child support rests 
within sound discretion of court. Muckleroy v. Muck- 
leroy, 1972-NMSC-051, 84 N.M. 14, 498 P.2d 1357; Hurley 
v. Hurley, 1980-NMSC-067, 94 N.M. 641, 615 P.2d 256. 

The decision to grant or deny alimony is within the 
sound discretion of the trial court, and its decision willbe 
altered only upon a showing of an abuse of that discretion. 
Ellsworth v. Ellsworth, 1981-NMSC-182, 97 N.M. 138, 637 
P.2d 564. 

Power to grant alimony and attorney fees. — Dis- 
trict court has jurisdiction and power to grant the wife 
temporary allowance and solicitors' fees, and to enforce 
payment of them against the husband or his property in 
the absence of sufficient separate estate belonging to the 
wife, or to charge them against any common property be- 
longing to both husband and wife, whether such property 
is in the control of the husband or wife; and where the 
wife has ample estate of her own she may charge it with 
necessary solicitors' fees to enable her to prosecute or de- 
fend'a divorce action to which she is a party, which the 
court will allow when they are necessary and reasonable. 
Lamy v. Catron, 1890-NMSC-0038, 5 N.M. 373, 23 P. 773 
(decided under former law). 

Adjustment of property division on remand. — 
Where, although the wife requested alimony, the trial 
court found she had failed to show need, and that find- 
ing was not challenged on appeal, on remand, the court 
in its discretion was limited to reconsidering the fair- 
ness and equity of the balance of the property division, 
and making whatever adjustments were necessary to 
achieve a fair and equitable division and disposition of 
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the parties' property and other interests. Bayer v. Bayer, 
1990-NMCA-106, 110 N.M: 782, 800 P.2d 216. 

Supreme court has inherent power to make al- 
lowance of counsel's fees on appeal of $750 to wife, 
taxed as costs to defendant-husband, when on appeal the 
court finds an error in the judgment of the trial court in 
a suit brought by wife to divide property. Jones v, Jones, 
1960-NMSC-106, 67 N.M. 415, 356 P.2d 231, 

An award of attorney's fees was appropriate. — 
Award of $2,500 in attorney fees to petitioner was 'war- 
ranted on appeal. Rhinehart v. Nowlin, 1990-NMCA-136, 
111 N.M. 319, 805 P.2d 88. 

Evidence of economic disparity. — The evidence of 
economic disparity between husband and wife supported 
the trial court's award of $20,000.in attorney's fees to the 
wife. Monsanto v. Monsanto, 1995-NMCA-048, 119 N.M. 
678, 894 P.2d 1034, 

An award of attorney's fees to the mother was appro- 
priate since the trial court considered the economic dis- 
parity between the parties, and considered the father's 
financial circumstances in reaching its findings regarding 
his gross monthly income and in allowing him to make 
installment payments on the award. Alverson v. Harris, 
1997-NMCA-024, 123 N.M. 153, 935 P.2d 1165. 

An award of attorneys' fees was inappropriate 
since the matter of attorneys' fees had been covered by 
the original decree, and the present effort to set aside that 
decree on ill-founded grounds had been unsuccessful. Un- 
ser v. Unser, 1974-NMSC-068, 86 N.M. 648, 526 P.2d 790. 

Judgment for attorney's fees, costs and travel ex- 
penses was a personal judgment against the husband, 
and in order to enter such a judgment the trial court must 
have had personal jurisdiction: over the husband for that 
purpose, Since none of these items are included in the 
long-arm statute by virtue of which the: court had juris- 
diction over the nonresident husband to decree a divorce 
on the issue of custody jurisdiction, the judgment as to 
attorney's fees, costs and travel expenses was beyond the 
jurisdiction of the court and was null and void in that re- 
spect. Worland v. Worland, 1976-NMSC-027, 89.N.M; 291, 
551 P.2d 981, 

Excessive attorneys' fees. — In a contested divorce 
action in which more than one full day was spent in trying 
the case, which necessitated considerable preparation by 
appellee's counsel, the court: does not feel that an award 
of $500 for attorneys' fees is so excessive as to require re- 
versal as being an abuse of discretion by the trial court, 
Moore v. Moore, 1963-NMSC- 047, 71 N.M. 495,379 P.2d 
784. 

A fee fixed by trial court is a finding not to be 

disturbed unless patently erroneous as reflecting an 
abuse of discretion; the reasons which would call for 
a disturbance of the amount so fixed by a trial court 
must be very persuasive since the trial court which 
fixes the fee supposedly has: a superior knowledge of 
the actual services rendered and the charges usually 
prevailing,in the particular locality for such services. 
Michelson v. Michelson, 1976-NMSC-026, 89 N.M. 282, 
551.P.2d 638. 
. Since fees may be allowed by court Hibabosd not 
liable in independent suit. — Where counsel and ‘suit 
fees: may be allowed by court, the husband is not liable 
in an independent suit by the wife's attorney for neces- 
sary disbursements in the case, LaFollette v. Romero, 
1931-NMSC-037, 35.N.M. 509, 2 P.2d,310. 

Section broad enough to authorize order to pay 
appeal costs. — Where decree of divorce has been granted 
a husband, and the wife appeals, the husband's: appeal 
from an order requiring him to pay the costs of her appeal 
will be denied, this section being sufficiently broad to au- 
thorize such order, Oldham v. Oldham, .1922-NMSC-050, 
28 N.M. 163,.208 P. 886, aff'd, 1923-NMSC-064, 28 N.M. 
619, 216 P. 497. 
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Attorney fees at appellate level. — Where husband 
appeals from a judgment concerning alimony award and 
where court finds a need for the wife to receive assistance 
with her lawyer's fees at the appellate level, this section 
is applicable’to provide for an award for attorney's fees 
incurred on appeal.’ Miller.v. Miller, 1981-NMSC-078, 96 
N.M. 497, 632 P.2d 732. 

Award reversed absent findings to support it. 
— Award of costs to father in the amount of $3,000 was 
reversed, where there were no findings on the factors 
necessary to support the award. Newhouse v. Chavez, 
1988-NMCA-110, 108 N.M..319, 772 P.2d 353, cert: denied, 
108 N.M. 197,769 P.2d 731 (1989). 

Considerations in awarding attorney fees. — 
While the award of attorney fees to one spouse is discre- 
tionary, the trial court should consider the relative finan- 
cial status of the parties and the ability of the parties to 
employ and pay counsel. Foutz v. Foutz, 1990-NMCA-093, 
110 N.M. 642, 798 P.2d 592. 

When denying award is error. — Where a party 
lacks sufficient funds to pay attorney fees for representa- 
tion incident to dissolution of marriage or rights incident 
thereto, and the financial situation of the parties is dispa- 
rate, it is error to deny an award of reasonable attorney's 
fees: Sheets v. Sheets, 1987-NMCA+128, 106.N.M. 451; 744 
P.2d 924. 


II. DIVISION OF PROPERTY. 


A. IN GENERAL, 


Stock options. — Unvested stock options that pro- 
vided a spouse with a valuable right in a contingent 
benefit were community property. Garcia v. Mayer, 
1996-NMCA-61, 122 N.M., 57, 920 P.2d 622. 

Irrevocable trust. — When an irrevocable trust is set 
up for the benefit of third parties and neither spouse is 
a trustee or has a beneficial interest, a trial court may 
not dispose of it, even if one or both of the spouses cre- 
ated or funded the trust. Vanderlugt v. Vanderlugt, 
2018-NMCA-073, ) 

Where husband, prior to his marriage to wife, created 
an irrevocable life insurance trust for the benefit of his 
children, and where neither spouse was a trustee or had a 
beneficial interest in the trust, the district court erred in 
determining that there was a community lien interest in 
the corpus. of the irrevocable trust, because the trust was 
not owned or controlled by either spouse, husband was not 
able to access the, assets of the trust, was not a benefi- 
ciary or a trustee and did not have a property interest in 
the trust, and wife was also not a beneficiary or a trustee 
and had no property interest in the trust. Vanderlugt v. 
Vanderlugt, 2018-NMCA-073. 

The district court did not err in limiting discovery 
into business interests. — In dissolution of marriage 
proceedings, where husband claimed that the district 
court erred in restricting husband’s discovery into wife’s 
business interests, the district court did not abuse its dis- 
cretion in limiting discovery where all relevant financial 
information was already produced by wife. Vanderlugt v. 
Vanderlugt, 2018-NMCA-073. 

Expiration of statutory time. — A final decree of 
dissolution of marriage, which incorporates a property 
settlement agreement entered into by the parties, may not 
be modified under N.M.R. Civ.P. 60(b), NMSA 1978 (now 
Rule 1-060B NMRA) after the expiration of the statutory 
time for doing so. Wehrle vu. Robison, 1979-NMSC-016, 92 
N.M. 485, 590 P.2d 633. 

Forfeiture unenforceable. — Where a marital set- 
tlement agreement provided that the marital residence 
was awarded to the petitioner, that. the petitioner was 
required to pay the mortgage on the residence, that if 
the respondent cured the petitioner’s failure to pay the 
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mortgage, the respondent could take title to the resi- 
dence, and that the petitioner had the right to redeem 
the residence by paying the delinquent amounts to the 
respondent within thirty days; the agreement did not 
contain any express language regarding the method of 
making the redemption payment; the parties had not 
established a pattern for making the redemption pay- 
ment; the forfeiture clause did not expressly require ac- 
tual receipt of the redemption payment by the last day 
of the redemption period and it did not prohibit payment 
by mail; the petitioner mailed the redemption payment 
to the respondent on the last day of the redemption pe- 
riod; the redemption payment was delivered to the re- 
spondent after the expiration of the redemption period; 
the marital residence constituted the major portion of 
the petitioner’s share of the marital assets; there was no 
indication that the petitioner’s failure to pay the mort- 
gage caused the respondent to suffer any prejudice to the 
respondent’s credit; and the parties contemplated that 
the petitioner would move out of New Mexico after the 
divorce, the agreement did not contain the clear and un- 
equivocal language required before a forfeiture will be 
enforced and the mailing of the redemption payment on 
the last day of the redemption period to the respondent 
constituted a timely redemption payment. Cortez v. Cor- 
tez, 2009-NMSC-008, 145 N.M. 642, 203 P.3d 857, rev'g 
2007-NMCA-154, 143 N.M. 66, 172 P.3d 615. 

Payment by mail. — Depositing a check in the mail 
on the due date does not constitute payment on that date 
where the terms of the stipulated judgment did not autho- 
rize payment by mail and there was no course of dealing 
between the parties reflecting an agreement that deposit- 
ing the payment in the mail constituted payment. Cortez 
v. Cortez, 2007-NMCA-154, 143 N.M. 66,.172 P.3d 615, 
cert. granted, 2007-NMCERT-011, rev'd, 2009-NMSC-008, 
145 N.M. 642, 203 P.3d 857. 

Standard of review. — The district court’s decisions 
in making an equitable division of community property 
and debts are reviewed for abuses of discretion, but the 
threshold question of whether a particular asset is com- 
munity property is a question of law to be reviewed de 
novo. Arnold v. Arnold, 2003-NMCA-114, 134 N.M. 381, 77 
P.3d 285. 

Jurisdiction over community persuishy located 
on Indian reservation. — A district court has jurisdic- 
tion to determine the disposition of community personal 
property located on an Indian reservation when one of the 
parties is an Indian, but has submitted to the jurisdiction 
of the court to dissolve his marriage. Lonewolf v, Lonewolf, 
1982-NMSC-152, 99 N.M. 300, 657 P.2d 627, appeal dis- 
missed, 467 U.S. 1223, 104 S. Ct. 2672, 81 L. Ed. 2d 869 
(1984). 

Reviewing court indulges in all inferences in fa- 
vor of successful party. — In determining whether trial 
court's findings of fact in dispute over division of property 
are supported by substantial evidence, reviewing court 
resolves all disputed facts and indulges in all reasonable 
inferences in favor of the successful party and disregards 
inferences to the contrary. Lahr v. Lahr, 1970- NMSC- 165, 
82 N.M. 223, 478 P.2d 551. 

Court should consider tax consequences when 
deciding a property settlement upon dissolution of mar- 
riage. Cunningham v. Cunningham, 1981-NMSC-087, 
96 N.M. 529, 682 P.2d 1167; Schueller v. Schueller, 
1994-NMCA-014, 117 N.M. 197, 870 P.2d 159. 

It is the duty of court to divide equally property 
of community. Michelson v. Michelson, 1974-NMSC-022, 


86 N.M. 107, 520 P2d 263; Fitzgerald v. Fitzgerald, 


1962-NMSC-028, 70 N.M. 11, 369 P.2d 398; Ellsworth v. 
Ellsworth, 1981-NMSC-1382, 97 N.M. 133, 637 P.2d 564. 
Burden to show property was separate. — The bur- 
den was on appellant to show what portion of the prop- 
erty before the court resulted from his separate property. 
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Krattiger v. Krattiger, 1969-NMSC-170, 81 N.M. 59, 463 
P.2d 35. 

Authority to apportion or set apert property. — 
This section does not authorize the court to apportion the 
community property between the spouses in its discretion, 
but authorized the court to set apart out of the property 
such portion of the property of the parties as may be re- 
quired for the support, maintenance and education of the 
children, and to set apart such part of the husband's prop- 
erty as alimony as may be necessary for the support and 
maintenance of the wife. Beals v. Ares, 1919-NMSC-067, 
25 N.M. 459, 185 P. 780. 

Award of property to wife. — In a divorce action, 
the court has the right to award to the wife a suitable 
portion of the common property of the community, or 
the separate property of the husband. Oberg v. Oberg, 
1931-NMSC-051, 35 N.M. 601, 4 P2d 918; Hodges v. 
Hodges, 1916-NMSC-064, 22 N.M. 192, 159 P. 1007. 

Property takes status as community or separate 
at time and by manner of acquisition. — Property ac- 
quired in New Mexico takes its'status as community or 
separate property at the time and by the manner of its 
acquisition; and if a part of the purchase money is later 
paid by other funds than those of the owner of the prop- 
erty, whether of the community or an individual spouse, 
the owner is indebted to the source of such funds in that 
amount, but such payment does not effect the title of the 
purchaser. Michelson v. Michelson, ae nent 026, 89 
N.M. 282, 551 P.2d 638. 

Wife's share of separate property. — The wife's 
rights to share in the husband's separate property in- 
vested in New Mexico, but which was accumulated from 
his earnings during their marriage while domiciled in a 
noncommunity property state, necessitates the charac- 
terization of the property as separate, to be made under 
the applicable laws of the noncommunity property state. 
Hughes v. Hughes, 1978-NMSC-002, 91 N.M. 339, 573 P.2d 
1194. 

Determining interest in property. — The general 
conflict of laws rule by which an interest in property takes 
its character at the time and in the manner of its acquisi- 
tion has not been superseded by the Community Property 
Act. Blackwell v. Lurie, 2003-NMCA-082, 134 N.M. 1, 71 
P.3d 509, cert. denied, 134 N.M, 123, 73 P.3d 826. 

If any doubt court may hold property as com- 
munity. — When entertaining an ultimate doubt as to 
whether property is separate or community, the trial court 
may resolve the doubt by holding the property to be com- 
munity, if acquired after marriage and the trial court may, 
subject to review, set over real estate to the wife in lieu of 
alimony. Loveridge v. Loveridge, 1948-NMSC-044, 52 N.M. 
353, 198 P.2d 444. 

Community property becomes paparate property 
when divided by divorce. — When community prop- 
erty is divided incident to divorce, the property which pre- 
viously was community estate, becomes thenceforth sepa- 
rate property of the respective parties. Harper v. Harper, 
1950-NMSC-024, 54 N.M. 194, 217 P.2d 857. 

Judgment creditor may look to community prop- 
erty for satisfaction of judgment. — Either party to 
a divorce action may bring in third parties who claim 
an interest in the property alleged to be community, or 
third parties themselves may intervene and have their 
rights therein determined. Greathouse v. Greathouse, 
1958-NMSC-032, 64 N.M. 21, 322 P.2d 1075. 

When creditor intervenes in divorce proceeding 
to assert interest in property, the court in the interest of 
protecting the children may not negative or disregard le- 
gal obligations, or relieve property from a valid claim pre- 
sented against it. Malcolm v. Malcolm, 1965-NMSC-138, 
75 N.M. 566, 408 P.2d 143. 

Predivorce creditor unaffected by ipvital set- 
tlement agreement. — While a marital settlement 
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agreement affects the rights and liabilities of husband 
and wife between themselves, it has no effect upon the 
rights of a predivorce creditor who,was not a party to the 
agreement; therefore, a wife who joined her husband on a 
share-draft account and open-end account remains obli- 
gated under the terms of those contracts. N.M. Educators 
Fed. Credit Union v. Woods, 1984-NMSC-101; 102.N,M, 16, 
690 P.2d 1010, 

Apportioning assets and liabilities chvata par- 
ties. — In apportioning a husband and wife's assets and 
liabilities, the trial court must attempt to perform an_al- 
location that is fair under all the circumstances. Fernan- 
dez.v. Fernandez, 1991-NMCA-001, 111 N.M. 442, 806 P2d 
582. 

The court's power to apportion assets in an equitable 
manner should also include the ability to give effect to 
the parties’ intentions, whether or not the parties strictly 
comply with the community property or debt: statutes. 
Fernandez v. Fernandez, 1991-NMCA-001, 111.N.M., 442, 
806 P.2d 582. 

Social Security benefits. — Social Security benefits 
are considered separate property and cannot be used to 
set off an equal distribution of community property upon 
divorce. English v. English, 1994-NMCA-090, 118..N.M. 
170, 879 P.2d. 802, cert. denied, 118 N.M, 256, 880, P.2d 
867. 

Separate property value enhanced due to commu- 
nity labor. — The community is entitled to. a lien against 
the separate property of a spouse for the enhanced value 
of such property attributable to community labor during 
marriage. Smith v, Smith, 1992-NMCA-080, 114 N.M. 276, 
837 P.2d 869. 

Where there has been an increase during marriage in 
the value of a business held as the separate property of.a 
spouse, due in part to community efforts and labor, any un- 
dercompensation of one or both spouses employed by the 
business is a factor which may properly be considered in 
determining whether a community lien should be imposed 
against such property; ascertaining the amount of compa- 
rable wages for the value of community labor performed 
on behalf of such business is an appropriate method of de- 
termining whether the value of such labor has been fairly, 
compensated, Smith v, Smith, 1992-NMCA-080, 114.'N.M. 
276, 837 P.2d 869. 

Apportioning income between personal efforts 
and separate property. — In apportioning assets, be- 
tween a spouse's separate estate and the community, each 
case must be determined with reference to its, surround- 
ing facts and circumstances to determine what.amount of 
the income is due to personal efforts of the spouses and 
what is attributable to: the separate property. employed; 
dependent upon the nature of the business and the risks 
involved, it must be reckoned what would bea fair return 
on the capital.investment as well as determined what 
would be.a fair allowance, for the personal services ren- 
dered. Michelson v. Michelson, 1976-NMSC-026, 89 N.M. 
282, 551 P,2d 638: 

Apportionment does not require mathematical 
exactness but all circumstances considered. — It is 
impossible to lay down hard and. fast guidelines in appor- 
tioning assets between. the separate estate of a conjugal 
partner and the community; the surrounding. circum- 
stances must be carefully considered as each case will 
depend upon its own facts, and the.ultimate answer will 
call into play the nicest and most profound judgment of 
the trial court. Mathematical exactness is not expected or 
required, but substantial justice can be accomplished by 
the exercise of reason and judgment in all such cases.,Mi- 
chelson v. Michelson, 1976-NMSC-026, 89 N.M, 282, i 
P.2d 638, 

Even if the dollar amount of the property distuinabign’s is 
unequal, there is no requirement. that each party receive 
exactly the same dollar value as long as the community 
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property is equally apportioned by a method of division 
best.suited under the circumstances. Ridgway v. Ridgway, 
1980-NMSC-055, 94 N.M. 345, 610 P.2d 749; Cunningham 
v, Cunningham, 1981-NMSC-087, 96 N.M, 529, 632 P.2d 
1167. a 

Community lien not disturbed. — Where the 
only separate funds of the husband used in the family 
home was the sum paid for the lot upon which it: was 
constructed, and the evidence showed that the parties 
expended a considerable sum.on the home after its com- 
pletion (although whether community or separate funds: 
were used for that purpose was unclear), that a few 
mortgage payments were made from community funds, 
that refinancing of the mortgage was accomplished by a 
note and mortgage signed by both the husband and wife 
and that the community credit was pledged thereby, and 
that both parties expended considerable time and effort 
in making improvements, and there was no attempt to’ 
trace the separate funds of the husband into the expen- 
ditures for the home after completion, the trial court's 
conclusion that the community had a lien of one half of 
the difference between the original land price and the 
mortgage balance attributable to community expendi- 
tures of time, effort.and money (as opposed to normal 
appreciations) would not be disturbed. Michelson v, Mi- 
chelson, 1976-NMSC-026, 89 N.M. 282,551 P.2d 638, 

Community does not acquire interest in corpora- 
tion. — Where the husband was paid for his services to a 
corporation in which he owned a one-half interest which 
salary of course belonged to the community, and there was 
no proof in the record that the salary was not adequate 
or reasonable under the circumstances, having started 
at $7,500 in 1964 when he returned from college and in- 
creased to $35,000 in 1972, the trial court erred in con- 
cluding that the community had acquired an interest in 
the corporation, Michelson v. Michelson, 1976-NMSC-026, 
89 N.M. 282, 551 P.2d 638. 

Modification of judgment. — The only, way an un- 
modifiable judgment of property settlement may be modi- 
fied or set aside is by, appeal or pursuant to.a motion for 
relief from judgment. Russell v. Russell, 1987-NMCA-085, 
106 N.M. 133, 740 P.2d 127. 

Wife's interest in community property not for- 
feited by adultery. — This section does not forfeit the 
wife's interest in the community, property by, her. adul- 
tery, and her rights therein are not affected by any of her 
wrongs. Beals v, Ares, 1919-NMSC-067, 25. N.M. 459, 185 
P7802 

First wife estopped against claiming husband's, 
property in second divorce, — Where San Miguel court 
granted divorce decree in February, 1949, retaining juris- 
diction of case upon settlement of community property, 
and husband. remarried in August, 1949, and, husband 
and first wife entered into agreement in September, 1949, 
disposing of undivided interest in hotel, and second wife 
subsequently filed for and obtained a divorce in Bernalillo 
court in November, 1950; the fact that first wife's motion 
for a hearing in the San Miguel court for further proof 
concerning community property was not made until six 
months after the divorce decree in second court, and over 
two years after divorce in first. court, she was estopped as 
against the second wife to claim the agreement was not a 
transmutation of community property into separate prop- 
erty liable for husband's independent obligations; and 
until the San Miguel court took some affirmative action, 
such as.a review of the September agreement to deter- 
mine the equities of the parties therein, the second court 
could acquire jurisdiction over the sole and separate prop- 
erty of the husband, Ortiz v. Gonzales, 1958-NMSC-109, 
64 N.M. 445, 329 P.2d 1027. 

Providing for husband's share where house left to 
wife. — Where the net effect of leaving the home to the 
wife until she remarries or dies or decides. to, sell it is to 
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divest the husband of his equity in the property, the trial 
court should order the house sold and the net proceeds dis- 
tributed to.the parties within a reasonable time, or make 
such other disposition of the home as will result in the 
husband receiving, within a.reasonable-time, his share of 
the value of the home, Chrane v. Chrane, 1982-NMSC- 089; 

98 N.M. 471, 649 P.2d 1884. © 

Modification of original property. division, — 
Apart from the exceptions to the general rule contained in 
this section and Rule 60(b), N.M.R, Civ,.P., once the time 
has lapsed within which an appeal may be taken from a 
divorce decree; a court cannot change the original division 
of the property as an exercise, of its continuing’ jurisdic- 
tion. Higginbotham v. Higginbotham, 1979-NMSC-008, 92 
N.M, 412, 589 P.2d 196, 

Property. division not supported white court did 
not pass on question of property, —:In divorce pro- 
ceeding where the court was neither requested nor did 
it pass upon any question of the:property rights of the 
parties, neither can the action of the trial court in adju- 
dicating the right to community property be supported 
as an exercise of its continuing jurisdiction under this 
section. Zarges v. Zarges;. 4968-NMSC- ida 79 N.Mi 404i 
445 P.2d 97. ° 


B, VALUATION. 


Opinion of owner as to value. — TK divorce siniebladt 
ings, an owner is entitled to give opinion as to value of 
community property. Lahr v. Lahr, 1970-NMSC-165, 82 
N.M. 223, 478 P.2d 551. ° 

Prior to enactment of rules of evidence, where spouse 
did not testify as to value of certain community property 
in divorce action, an accountant's deposition statements 
as to what were claimed to be the spouse's personal opin- 
ion as that value were improperly admitted, because even 
if those values were those of the defendant, the accoun- 
tant's deposition testimony was hearsay, being the’ testi- 
mony of a witness as to out-of-court statements of a de- 
clarant who was not a'witness as to that specific subject 
matter. Lahr v. Lahr, 1970-NMSC-165, 82 N.M: 223, 478 
P.2d 651. 

Court to accept valuation of property by one 
spouse. — Where the only admissible evidence as to the 
value of certain community property was the valuation 
of one spouse, the trial court was required to accept this 
valuation in making its allocation of the community prop- 
erty since there was no direct evidence of spouse's lack of 
veracity or bad moral character, testimony contained no 
inherent improbabilities, nor was it surrounded by suspi- 
cious circumstances, so that legitimate inferences'could be 
drawn therefrom to cast doubt on the accuracy of that tes- 
timony. Lahr v. Lahr, 1970-NMSC- 165, 82 N.M. 223, 478 
P.2d 551. 


Apportion- 
ment is eeneedeate whenever community labor or com- 
munity funds have enhanced the value of separate prop- 
erty. No one method of apportionment is favored’ above 
all others. The trial court may use whatever method will 
achieve substantial‘justice and is supported by substan- 
tial evidence in the record. Trego v. Scott, 1998-NMCA-080, 
125 N.M. 323, 961 P:2d 168, cert. denied, 125 N.M. 322, 
961 P.2d 167. 

Review of value of community property. — Where 
supreme court. examined the record and found substan- 
tial support for the value of certain community property 
fixed by the court, as well as for the amount offered by 
the appellee, both in appellee's testimony and that of an 
expert appraiser who testified on her behalf, it would 
not disturb the court's findings. Krattiger v. Krattiger, 
1969-NMSC-170, 81 N.M. 59, 463 P.2d 35. 

Determination of present value of profit-sharing 
plan as community asset. — Where evidence failed to 
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show an ascertainable future benefit from which the trial 
court could make:a determination of the present value of 
a noncontributory profit-sharing plan, the court correctly 
used the undiscounted current, actual value of the plan 
at the date of the divorce in determining its division as 
a community asset upon divorce.-Ridgway. v. Ridgway, 
1980-NMSC-055, 94. N.M.345, 610 P.2d 749. 

Value of community interest in separate property. 
— A method of apportionment to give the separate prop- 
erty owner a fair return on the owner’s investment is to 
determine the value of the separate property at the date 
of marriage, add interest that a well-secured, long-term 
investment would have earned to the pre-marriage value 
of the separate property, the resulting sum is the separate 
property interest, determine-the fair market value of the 
separate property as.of the date of divorce, and apportion 
the fair market value of the separate property as of the 
date of divorce by giving the separate property owner an 
interest equal to the separate property interest and giv- 
ing the community the balance. of the fair. market value. 
Dorbin. v, Dorbin, 1986-NMCA-114, 105 N.M. 263, 731 
P.2d 959; Trego v, Scott, 1998-NMCA-080, 125 N.M. 323, 
961 P.2d 168, cert, denied 125 N:M: 322,961 P.2d 167. 

Apportionment of separate and community inter- 
ests. —- In the apportionment of separate and community 
interests in separate property that has been enhanced by 
community efforts, the court may consider fair market 
value or equity and use arate of return on the fair market 
value or on the equity, in its discretion, recognizing that 
the two rates would be different.and considering appro- 
priate data to determine what the applicable percentage 
would be, Trego v, Scott, 1998-NMCA-080, 125 N.M, 323, 
961 P.2d 168, cert. denied 125 N.M.322, 961 P.2d 167. 


C. RETIREMENT BENEFITS. 


Contingent retirement benefits. — A spouse's en- 
titlement to half of the community interest in a pension 
plan earned during coverture does not rest upon whether 
the employee's interest was vested at the time of divorce, 
but whether the employee's rights in the pension consti- 
tute a property interest or right obtained with community 
funds or’labor, while rights to benefits under the retire- 
ment plan may never vest or mature due to circumstances 
and unforeseeable occurrences, the spouse is entitled to 
have the spouse's portion of the contingent’ interest val- 
ued and divided. Berry v. Meadows, 1986-NMCA-002, 103 
N.M. 761, 713 P.2d 1017. 

“Division of future disability benefits. — To the ex- 
tent the community contributed, a husband's future fed- 
eral civil service disability benefits are community prop: 
erty subject to division upon dissolution of a marriage. 
Hughes v. Hughes, 1981-NMSC-110, 96 N.M. 719, 634 
P.2d 1271, superseded by statute, Koppenhaver v. Koppen- 
haver, 1984-NMCA- 017, 101 'N.M. 105, 678 P.2d 1180. 

Retirement benefits. — The rule for distribution ‘of a 
nonemployee spouse's interest in a retirement plan, what- 
ever the rule is, should be applied only in the absence of 
an agreement between the spouses on the subject. Ruggles 
v. Ruggles, 1993-NMSC-043, 116 N.M: 52, 860 P:2d 182. 

The "lump sum" method is the preferable one for satisfy- 
ing the nonemployee spouse's claim to her community in- 
terest in her spouse's retirement plan, and the trial court 
should have discretion in implementing that method, 
alone or in combination with other methods, including (in 
an appropriate case) the "reserved jurisdiction" method, 
in distributing the nonemployee spouse's interest upon 
dissolution. Ruggles v. Ruggles, 1993-NMSC-043, 116 
N.M. 52, 860 P.2d 182, © 

Applying retirement penalties. — Absent an express 
agreement by the parties'to the contrary, the only retire- 
ment penalties to be imposed against the nonemployee 
spouse's share of the pension being distributed pursuant 
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to a "pay-as-it-comes in" method are those penalties that 
were actually applied to‘calculate the employee spouse's 
pension benefits, not any hypothetical penalties. Franklin 
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v. Franklin, 1993-NMCA-077, 116 N.M. 11, 859 P.2d 479, — 


cert. denied, 115 N.M. 795, 858 P.2d 1274. 

Value of fully vested pension. 
munity interest in a pension is fully vested and matured, 
the trial court should value the retirement benefits as a 
whole, including the value of the survivor's benefit provi- 
sion of the retirement plan, and consider such value in 
apportioning each party's share of the total retirement 
benefits. Irwin v. Irwin, 1996-NMCA-007, 121 N.M. 266; 
910 P.2d 342. 

Effect of timing of receipt of retirement benefits. 
— Where the parties entered into a marital settlement 
agreement which provided for the payment of a share of 
respondent’s retirement benefits to petitioner; the mari- 
tal settlement agreement was silent as to when petitioner 
was entitled to receive retirement benefits; respondent, 
who was employed by the United States Post Office, be- 
came eligible for retirement under federal retirement law 
in December 2005; the district court found that the parties 
knew and anticipated that respondent would be eligible for 
retirement'in December 2005, that if petitioner were en- 
titled to receive retirement benefits only when respondent 
actually retired; respondent would be in absolute control 
of when petitioner would receive petitioner’s share of the 
retirement benefits; and that respondent failed to show 
that there was any discussion, negotiation, or agreement 
that petitioner’ would. be paid a share of the retirement 
benefits only when respondent actually retired, the dis- 
trict court’s determination that petitioner was entitled to 
receive a share of retirement benefits beginning in Decem- 
ber 2005 was supported by substantial evidence. Garcia v. 
Garcia, 2010-NMCA-014, 147 N.M. 652, 227 P.3d 621, cert. 
quashed, 2010-NMCERT-007, 148 N.M; 610, 241.P.3d 611. 

Retirement benefits calculation. — Where the par- 
ties entered into a marital settlement agreement which 
provided for the.payment of a share of respondent’s re- 
tirement benefits to petitioner; the parties were divorced 
in 1994 and respondent. became eligible for retirement 
in 2005; the marital settlement agreement provided for 
a pay-as-it-comes-in. approach to distribution; the mari- 
tal settlement agreement was,ambiguous as to the point 
in time when petitioner’s benefits were to be valued; the 
marital settlement agreement provided a formula to de- 
termine petitioner’s share of the retirement benefits; the 
formula consisted of a fraction, the denominator of which 
was the total number of months of credited service at 
respondent’s retirement, instead of the total number of 
months of credited service as of the date of divorce; the 
marital settlement agreement also provided that respon- 
dent was. to receive one-half of the community interest 
in respondent’s retirement plan through the date of Au- 
gust 31, 1994, and that respondent was to receive one- 
half of the community interest in respondent’s retirement 
plan and all of the interest respondent accrued in the 
retirement plan prior to the party’s marriage and sub- 
sequent to August 31, 1994, the district court did not err 
by determining that the benefits payable to petitioner 
should be calculated based on respondent’s average sala- 
ries at the time of retirement eligibility, as opposed to at 
the time of divorce, because the formula was consistent 
with the time rule which is customarily applied for dis- 
tribution of benefits in a manner that calls for benefits 
valuation at the time of retirement eligibility, Garcia v. 
Garcia, 2010-NMCA-014, 147 N.M. 652, 227 P.3d 621, 
cert. quashed, 2010-NMCERT-007, 148 N.M. 610, 241 
P.3d 611. 

Present value of retirement benefits. — The value 
of a spouse's vested right in a defined benefit pension plan 
was correctly determined to be the actuarial present value 
of the benefit the spouse would be entitled to receive upon 
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the plan's maturity date, taking into account monetary con- 
tributions and current pension entitlement. accrued during 
coverture and based on the employee's current salary. Mat- 
tox v. Mattox, 1987-NMCA-021, 105 N.M. 479, 734 P.2d 259. 

Military retirement benefits are community prop- 
erty for purposes of distribution of property upon divorce. 
Walentowski v. Walentowski, 1983-N MSC-097, on N.M. 
484, 672 P.2d 657. 

The federal Uniformed Services Former Sronsde Pro- 
tection Act, which allows each state to determine the mar- 
ital property status of military retirement benefits, should 
be given retroactive application to the date of the deci- 
sion in McCarty.v. McCarty, 453 U.S. 210 (June 25; 1980). 
Walentowski v. Walentowski, 1983-NMSC- Bois 100 N.M. 
484, 672 P.2d 657. 

Waived military retirement pay may. ilo be treated 
as property divisible upon divorce. — Federal law pre- 
empts any state from treating as "property divisible upon 
divorce" military retirement pay that has been waived in 
order to receive veteran’s disability benefits. Russ v. Russ, 
2021-NMSC-014, rev’g 2020-NMCA-008, 456 P.3d 1100. 

New Mexico courts must apply federal law, not state 
law, to determine the retroactivity of a federal rule 
related to military retirement. — Where husband’s and 
wife’s 2006 marriage settlement agreement provided that 
husband had an interest in his retired military pay, which 
is divisible in divorce proceedings, and stipulated that wife 
shall receive fifty percent of husband’s disposable retired 
pay which was earned during the term of the parties’ mar- 
riage, and where eight years later, husband waived his en- 
titlement to retired military pay in order to instead receive 
Combat Related Special Compensation (CRSC), a disability 
benefit, thereby eliminating wife’s monthly percentage of 
husband’s retirement pay, and where the New Mexico court 
of appeals determined that that the United States supreme 
court’s decision in Howell v. Howell, 137 S.Ct. 1400 (2017), 
permitted husband’s unilateral election to receive CRSC in 
lieu of retired pay.and prohibited a district court from treat- 
ing as "property divisible upon divorce" military retirement 
pay that has been waived to receive veterans’ disability, but 
further determined that Howell announced a new rule of 
federal law that does not apply retroactively in New Mexico, 
the court of appeals erred in denying retroactive applica- 
tion of Howell] because when a new federal rule of law is an- 
nounced by the United States supreme court in a civil case, 
it always applies retroactively; federal law does not allow 
states to apply their own law to supplant a rule of federal 
law. Russ v. Russ, 2021-NMSC-014, rev’g 2020-NMCA-008, 
456 P.3d 1100. 

New principle of law related to military retire- 
ment pay not applied retroactively. — Where, upon 
husband and wife's divorce, the parties entered into a 
marital settlement agreement (MSA) providing wife 
with fifty percent of husband's disposable retirement pay 
which was earned during the term of their marriage, and 
where, eight years after the divorce, husband waived his 
retirement pay in order to receive disability-based combat 
related special compensation, thereby eliminating wife's 
monthly percentage of husband's retirement pay, the dis- 
trict court's order requiring husband to pay wife what they 
agreed to in the MSA was inconsistent with the United 
States supreme court's recent decision in Howell v. How- 
ell, 187 S.Ct. 1400 (2017), which held that a state court's 
capacity to order reimbursement or indemnification of 
post-divorce waived retirement pay in an effort to restore 
past marital settlement agreements or its own past order 
dividing marital assets is expressly preempted, and there- 
fore, impermissible in New Mexico, Howell, however, es- 
tablishes a new principle of law by abrogating established 
New Mexico precedent that protects a wife's interest, 
awarded by decree, in her husband's military retirement 
benefits, and retroactive application of Howell.. would 
unjustly and inequitably undo significant provisions of 
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marital settlement agreements that were based on New 
Mexico precedent. Russ v. Russ, 2020-NMCA-008, ‘cert. 
granted. : 

Indemnity provision. — Federal law does not prohibit 
state courts from enforcing indemnity provisions which 
ensure the payment of a minimum sum to a non-military 
spouse as the spouse's share of a community pension, 
provided that veteran's disability benefits are not speci- 
fied as the source of such payments. Scheidel v. Scheidel, 
2000-NMCA-059, 129 N.M. 223, 4 P.3d 670. 

Nondisability military retirement pay is separate 
property of the spouse who is entitled to receive it, and 
it is not subject to division upon dissolution of marriage. 
Espinda v. Espinda, 1981-NMSC-098, 96 N.M., 712, 634 
P.2d 1264, superseded by statute, Ruggles v. Ruggles, 
1993-NMSC-043, 116 N.M. 52, 860 P.2d 182. 

Nondisability military retirement pay. — That part 
of Espinda v. Espinda, 1981-NMSC-098, 96 N.M. 712, 
634 P.2d 1264, holding that the character of nondisabil- 
ity military retirement benefits is separate property is 
superseded to the extent authorized by 10 U.S.C. § 1408. 
Walentowski v. Walentowski, 1983-NMSC-097, 100 N.M. 
484, 672 P.2d 657. 

Disposition of retirement or pension benefits. — To 
dispose of retirement or pension benefits in a divorce pro- 
ceeding, the trial court should make a determination of the 
present value of the unmatured pension’ benefits with a di- 
vision of assets which includes this amount, or divide the 
pension on a "pay as it comes in” system. This way, if the 
community has sufficient assets: to cover the value of the 
pension, an immediate division would make a final disposi- 
tion; but if the pension is the only valuable asset of the com- 
munity and the employee spouse could not afford to deliver 
either goods or property worth the other spouse's interest, 
then the trial court may award the nonemployee spouse his/ 
her portion as the benefits are paid. Copeland v. Copeland, 
1978-NMSC-011, 91 N.M. 409, 575 P.2d 99. 


III, RESTRAINING PROPERTY USE. 


Restraining order application confers jurisdic- 
tion over property. — Application for a restraining order 
to prevent husband or wife from disposing of community 
property effectively confers jurisdiction over the property 
on the court, while mere institution of divorce proceedings 
will not. Lohbeck v. Lohbeck, 1963-NMSC-071, 72 N.M. 78, 
380 P.2d 825. 

Order restraining disposition of stock conferred 
jurisdiction. — Where divorced wife made motion in one 
division of district court to vacate divorce decree because 
husband had failed to disclose corporate stock, issuance 
of order restraining disposition of such stock conferred 
jurisdiction of the res‘on the divorce court and subjected 
stock to the jurisdiction of the court having jurisdiction 
of the marital status of the parties even though the court 
did not take actual possession of the res, although execu- 
tion had issued from another division of district court to 
be levied on stock to satisfy a judgment against husband. 
Greathouse v. Greathouse, 1958-NMSC-032, 64 N.M. 21, 
322 P.2d 1075. 

Transferring community property during pen- 
dency of divorce. — Action by husband of transferring 
certain community property of which he was principal 
stockholder, during pendency of a divorce action, does 
not’ constitute actionable contempt. Lohbeck v. Lohbeck, 
1963-NMSC-071, 72 N.M. 78, 380-P.2d 825. 


IV. ALLOWING AND MODIFYING ALIMONY, 
A. IN GENERAL. 


Purpose of alimony. — Alimony is not intended to 
constitute a penalty imposed upon a husband, but that it 
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is a personal right intended for the purpose of one spouse 
supporting the other after losing sustenance and the sup- 
port of coverture, although alimony is not to be condoned 
when it amounts to one spouse abdicating that spouse's 
responsibility to support and maintain themselves. Lo- 
vato v. Lovato, 1982-NMSC-052, 98 N.M. 11, 644 P.2d 525. 
. Subsection F of this section is construed to mean 
what it says. — In cases in which the marriage lasted 
twenty or more years, the court must retain jurisdiction to 
consider spousal support when the final decree was silent 
as to such support. Rhoades v. Rhoades, 2004-NMCA-020, 
135 N.M. 122, 85 P.3d 246. 

Subsection F provides express authority for a dis- 
trict court to award spousal support. Rhoades v. Rhoades, 
2004-NMCA-020, 135 N.M: 122, 85 P.3d 246. 

Reduction in: spouse's share of military retire- 
ment benefits. — Subsection F of this section is read 
to permit the award of spousal support where the cause 
for the award develops from financial inequity resulting 
from a reduction in a spouse's share of military retire- 
ment benefits due to an increase in disability benefits. 
Rhoades v. Rhoades, 2004-NMCA-020, 185 N.M. 122, 85 
P.3d 246. 

Effect of bankruptcy court's action. — Where the 
district court had independent statutory authority on 
which to award spousal support, a bankruptcy court's fac- 
tual findings, legal conclusions, and judgment had no pre- 
clusive effect. Rhoades v. Rhoades, 2004-NMCA-020, 135 
N.M. 122, 85 P.3d 246. 

Need is first criteria in determining alimony. 
Weaver v. Weaver, 1988-NMSC-068, 100 N.M. 165, 667 
P.2d 970; Lebeck v. Lebeck, 1994-NMCA-103, 118 N.M. 
367, 881 P.2d 727. 

Alimony is personal right and not a property 
right, and as such, it would not continue without end if 
the circumstances have changed due to the passage of 
time, and the recipient is able to support herself. McClure 
v. McClure, 1976-NMSC-042, 90 N.M, 23, 559 P.2d 400; 
Brister v. Brister, 1979-NMSC-038, 92 N.M. 711, 594 P.2d 
1167. 

The right of alimony is a continuation of the right to 
support, and is a personal and not a property right. Ha- 
zelwood v. Hazelwood, 1976-NMSC-074, 89 N.M. 659, 556 
P.2d 845; Brister v. Brister, 1979-NMSC-038, 92 N.M. 711, 
594 P.2d 1167. 

Right to alimony under New Mexico case law is a con- 
tinuation of the right to support and is personal and not 
a property right: Cain v. Cain, 1978-NMSC-014, 91 N.M. 
423, 575 P.2d 607. 

Right to alimony is continuation of right to sup- 
port. — It is a personal and not a property right. In New 
Mexico this right is recognized, but it is not an absolute 
right. The award or denial of alimony rests within the 
sound discretion of the trial court in making a determi- 
nation as to what is just and proper under the circum- 
stances. Burnside v. Burnside, 1973-NMSC-091, 85 N.M. 
517,514 P.2d 36. 

Purpose of alimony. — Alimony is the support which 
a court decrees in favor of either party as a substitute 
for, and’ in lieu of, the common-law or statutory right to 
marital support during coverture. Chavez v, Chavez, 
1971-NMSC-062, 82 N.M. 624, 485 P.2d 735. 

Alimony provisions severable from property set- 
tlement provisions. — The provisions of a divorce de- 
cree regarding alimony are entirely severable from the 
provisions as to property settlement. Brister v. Brister, 
1979-NMSC-088, 92 N.M. 711, 594 P.2d 1167. 

Appellate court only examines evidence to deter- 
mine abuse of discretion. — The court in a divorce ac- 
tion is authorized by the statutes to allow the wife such a 
reasonable portion of the husband's separate property, or 
such a reasonable sum of money to be paid by the husband, 
either in a single sum, or in installments, as alimony, as 
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under the circumstances of the case may seem just and 
proper; and may modify and change any order in respect 
to alimony allowed the wife, whenever circumstances ren- 
der such change proper; therefore, on appeal, an appellate 
court will only examine the evidence to determine whether 
there was an abuse of discretion in fixing an amount 
which was contrary to all.reason. Michelson v. Michelson, 
1974-NMSC-022, 86 N.M.:107, 520 P.2d 263; Michelson v, 
Michelson, 1976-NMSC-026, 89.N.M. 282, 551 P.2d 638... 

Review of alimony award. — In considering «an 
award of alimony, the supreme court examines the record 
only to determine if the trial court abused its discretion 
by fixing an amount that was contrary to all reason, Pso- 
mas v, Psomas, 1982-NMSC-154,;.99 N.M; 606, 661 P.2d 
884; Howard v, Howard, 1988-NMSC-050, 100 N.M. 106, 
666 P.2d 1252; overruled in part by Walentowski v, Walen- 
towski, 1988-NMSC-097, 100 N.M. 484, 672 P.2d 657;,Gal- 
lemore v, Gallemore, 1967-NMSC-225, 78 N.M. 484, 432 
P.2d 399; Sloan v. Sloan, 1967-NMSC-080, 77 N.M: 632, 
426 P.2d 780; Chrane v. Chrane, 1982-NMSC-089, 98 N.M. 
471, 649 P.2d 1384. 

Award altered only if abuse of discretion shown. 
— It is within the sound discretion of the district court to 
determine whether to award alimony. An alimony award 
will be altered only upon a showing of.an abuse of dis- 

cretion. Hertz v. Hertz, 1983-NMSC-004, 99.N.M. 320, 657 
P.2d 1169, 

Factors to consider in xarding temporary or 
permanent alimony. — When a district court finds 
_ that a spouse is entitled to periodic spousal support for 
normal living expenses, but:may become self-sufficient 
in the future, the court ordinarily should not order that 
periodic support terminate automatically at a future date 
when the recipient spouse may become self-sufficient. The 
proper course is to order such support for an indefinite 
time, with the payor spouse bearing the burden to move 
for reduction or termination of support when the recipient 
spouse has become more self-sufficient. Rabie v. Ogaki, 
1993-NMCA-096, 116 N.M. 1438, 860 P.2d 785, 

Separation contract cutting off support contrary 
to public policy. — Provisions of a separation contract 
which would cut the plaintiff off without support from her 
former spouse in the case of spouse's remarriage though 
plaintiff remained single, or:in the case of spouse's change 
of occupation, are void as contrary to public policy. Scan- 
lon v, Scanlon, 1955-NMSC-035, 60 N.M. 43, 287 P.2d 238. 

Missouri decree entitled to full faith and credit. 
— A Missouri divorce decree which was a final and proper 
judgment of the Missouri court concerning alimony, child 
support and custody fully litigated and agreed to by all 
parties was entitled to full faith and credit under U.S. 
Const., art. IV, § 1. Corliss v,.Corliss, 1976-NMSC-023, 89 
N.M, 235, 549 P.2d 1070, 

Allowance of alimony as due process. violation 
disfavored. — The contention that an allowance of ali- 
mony is in violation of the due process clause of the fed- 
eral and state constitutions is looked upon with disfavor. 
Bardin v. Bardin, 1947-NMSC-008, 51 N.M. 2, 177 P.2d 
167. 

Alimony is not intended as penalty against hus- 
band. Brister v..Brister, 1979-NMSC-038, 92 N.M..711, 
594 P.2d 1167. 

Alimony is intended to fulfill husband's obliga- 
tion to provide support needed by the wife in accor- 
dance with the husband's ability to pay. Hurley v, Hurley, 
1980-NMSC-067, 94 N,M. 641, 615 P.2d. 256, 

If alimony issue raised, parties entitled to pres- 
ent evidence. — Where plaintiff contended a need on her 
part for a continuation of her right to support and. defen- 
dant denied this need, the issue of alimony was raised, and 
a proper disposition of this factual issue entitled plaintiff 
to introduce evidence and be fully heard in support of her 
contention. The trial court, by disposing of the issue on 
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the basis of the colloquy between it and counsel, denied 
plaintiff her right. Burnside v. Burnside, 1973- year 091, 
85 N.M. 517, 514 P.2d 36. 

This section does not authorize award of eliinday 
subsequent to entry of final decree, when that decree 
did not initially award any alimony, unless the claimant 
is entitled to relief under Rule 1-059 or 1-060 NMRA. 
Gruber v. Gruber, 1974-NMSC-055, 86 N.M. 327, 523 P.2d 
1353; Benavidez v. Benavidez, 1983-NMSC- 032,.99.N.M. 
535, 660 P.2d 1017. vi-OX 

Alimony justified even though spouse receives 
property. — Alimony may be justified even though the 
wife eventually receives»a large amount of property. 
Mitchell v. Mitchell; 1986-NMCA-028, 104 N.M. 205, 719 
P.2d 482, cert. denied, 104 N.M..84,717 P.2d 60. 

In a separation agreement provisions for alimony 
are severable from provisions as to property, and 
where the separation agreement was merged in the de- 
cree of divorce and became a part thereof} the provision 
for alimony is, by reason of the statute authorizing the 
court to modify provision for alimony at any time, subject 
to change. Scanlon v. Scanlon, 1955-NMSC-035, 60 N.M. 
43, 287 P.2d 238. 

Award of wife's share of community prinisaegss not 
alimony. — An award to a wife of her share of the com- 
munity property, the payment.of which the court properly 
secured with a lien on the husband's separate property, 
was not tantamount to an award of alimony. Ridgway v. 
Ridgway, 1980-NMSC-055, 94 N.M. 345,610 P.2d 749. 

Court may order community residence sold where 
spouse needs immediate, regular income. — Despite 
a husband's offer to give the wife his share in the commu- 
nity residence in lieu of alimony, the trial court's decision 
to award alimony and order the sale of the residence’ is 
proper where the wife demonstrates a need for immedi- 
ate, regular income for her necessities. Psomas v. Psomas, 
1982-NMSC-154, 99 N.M. 606, 661 P.2d 884, overruled in 
part by Walentowski v. Walentowski, 1983-NMSC-097, 100 
N.M. 484, 672 P.2d 657. 

Court may order husband to sign mote for wife's 
residence. — Court may order ex-husband to cosign a 
note or enforce that order by appointing a special master 
to sign a note on the husband's behalf subsequent to en- 
try of a marital settlement agreement between parties, in 


light of a previous order setting out the obligations of the 


husband regarding a new residence for his ex-wife and 
children. Wolcott v. Wolcott, 1984- NMCA-089, 101 N.M. 
665, 687.P.2d 100. * 

Settlement contracts mcr provide fox haginéads 
in lieu of alimony are subject to inquiry and modifica- 
tion by the trial court. Ferret v. Ferret, 1951-NMSC-076, 55 
N.M., 565, 237 P.2d 594, 

Defenses available against, payment of. support: 
— In a proceeding for the enforcement of a,support order, 
any valid defense against payment may be raised, includ- 
ing the defense of payment from some other source, Mask 
v. Mask, 1980-NMSC-134, 95 N.M, 229, 620 P.2d 883. 

Power to award alimony independent of being 
guilty. — This section constitutes a clear and unequivo- 
cal grant of power to district courts to award the wife, in 
divorce actions, reasonable alimony, -in installments: or 
lump sums, independent of which spouse may have been 
the guilty party. The; power is limited only to the grant of 
a reasonable sum, as that factor is limited by the facts of 
the particular case. Redman v. Redman; 1958-NMSC- 096, 
64 N.M. 339, 328 P.2d 595. 

Alimony may be awarded independent of guilt. _ 
District courts are empowered to award to the wife, in di- 
vorce actions, reasonable alimony, in installments or lump 
sum, independent of which spouse may have been the 
guilty party, and, on appeal in such case, the matter for re- 
view was whether the trial court abused its discretion in 
fixing the amount of the award under the circumstances 
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of the case. Cassan v. Cassan, 1921-NMSC-060, 27 N.M. 
256, 199 P. 1010. 

Granting alimony where not demanded. — A di- 
vorce decree granting the wife as alimony the difference 
between the value of the community property which she 
received and the value of the community property which 
the husband received was affirmed despite the fact that al- 
imony was not demanded in the wife's petition as required 
by Rule 1-054(c) NMRA in judgment by default, since the 
essential nature of the decree was an equitable division of 
the community property of the parties for which the wife 
had petitioned. Worland v. Worland, 1976-NMSC-027, 89 
N.M. 291, 551 P.2d 981. 

Even though not specifically requested, the court may, 
in an effort to equitably divide the community prop- 
erty, grant an award of alimony. Ridgway v. Ridgway, 
1980-NMSC-055, 94 N.M. 345, 610 P.2d 749. 

Since divorce decree is silent on any award of 
alimony to wife, that judgment is res judicata on the 
question of alimony and precludes a later alimony award. 
Furthermore, a general reservation of jurisdiction in the 
decree is ineffective to uphold an award of alimony al- 
lowed after the entry of a final decree of divorce. Unser v. 
Unser, 1974-NMSC-0638, 86 N.M. 648, 526 P.2d 790. 

Lump sum in lieu of alimony. — It is within the 
power of the trial court to award and to set over to the wife 
a lump sum in lieu of alimony out of the husband's inter- 
est in the community. Harper v. Harper, 1950-NMSC-024, 
54 N.M. 194, 217 P.2d 857. 

Continuing jurisdiction, When Subsection F 
refers to court's continuing jurisdiction "over proceed- 
ings involving periodic spousal support payments," it is 
referencing the support payment provisions in Subsec- 
tion B(1)(a), (b), and (c) of this section. Edens v. Edens, 
2005-NMCA-038, 187 N.M. 207, 109 P.3d 295, cert. denied, 
2005-NMCERT-008, 187 N.M. 290, 110 P.3d 506. 

Alimony installments as absolute and vested. — 
Where a decree is rendered for alimony and is made pay- 
able in future installments the right to such installments 
becomes absolute and vested upon becoming due, and is 
therefore protected by the full faith and credit clause, un- 
less by the law of the state in which a judgment for future 
alimony was rendered the right to demand and receive 
such future alimony is discretionary with the court which 
rendered the decree, to such an extent that no absolute 
or vested right attaches to receive installments ordered 
by the decree to be paid. This principle has also been ap- 
plied to child support. Corliss v. Corliss, 1976-NMSC-023, 
89 N.M. 235, 549 P.2d 1070). 

Accrued alimony. — Once a foreign court awards ali- 
mony and the installments become due, and where, under 
the law of that state, accrued, alimony cannot be cancelled; 
it therefore vests when due. The right to those accrued in- 
stallments of alimony becomes a fixed property right. The 
judgment, insofar as the accrued alimony is concerned, 
becomes a nonmodifiable judgment and is enforceable and 
entitled to full faith and credit in all states under the U.S. 
Const., art. IV, § 1, Cain v. Cain, 1978-NMSC-014, 91 N.M. 
423, 575 P.2d 607. 

Court may disregard original alimony agreement 
and make own award. — Under Subsection B(2), the 
court may disregard a stipulated agreement for alimony 
incorporated in an original divorce decree and make 
an award that the court deems fair. Brister v. Brister, 
1979-NMSC-0388, 92 N.M. 711, 594 P.2d 1167. 

Mental health of recipient. — The provision re- 
quiring the trial court to consider the health of a spouse 
seeking spousal support implicitly requires that the 
court also consider the mental health of a spouse where 
a prima facie showing has been made concerning the re- 
cipient spouse's alleged current mental condition. Mar- 
tinez v. Martinez, 1997-NMCA- 125, 124 N.M. 318, 950 
P.2d 286. 
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By AMOUNT OF ALIMONY. 


No fixed rule by which amount of permanent ali- 
mony can be determined, since each case must be de- 
cided upon its own relevant facts, in the light of what is 
fair and reasonable. Sloan v, Sloan, 1967-NMSC-080, 77 
N.M..632, 426 P.2d 780; Brister.v. Brister, 1979-NMSC-038, 
92 N.M. 711, 594 P.2d 1167. 

Important factors to consider in determining per- 
manent alimony. — There is no fixed rule by which the 
amount of permanent alimony can @— determined, since, 
each case must be decided upon. its relevant facts in the 
light of what is fair and reasonable; however, some of the 
important factors to be considered in a determination of 
the amount of alimony to be awarded are the needs of 
the wife,.her age, health and the means to support her- 
self, the earning capacity and the future earnings of the 
husband, the duration of the marriage and the amount 
of property owned. by the parties. Michelson, v. .Michel- 
son, 1974-NMSC-022, 86 N.M. 107, 520 P.2d 263; Brister 
v. Brister, 1979-NMSC-038, 92 N.M. 711, 594 P.2d..1167; 
Hurley v. Hurley, 1980-NMSC-067,.94 N:M..641, 615 P.2d 
256; Ellsworth v..Elisworth, 1981-NMSC-132, 97 N.M. 
133, 637 P.2d 564. 

Factors to be considered by a district court in deter- 
mining whether an alimony award. is just-and. proper 
include the duratioh of the marriage, the wife's needs, 
her age, her health, the means she has available to 
support. herself, the husband's earning capacity and 
the amount of property owned by each of the parties, 
Hertz v. Hertz, 1983-NMSC-004, 99 N.M, 320, 657 P.2d 
1169; Rabie v. Ogaki, 19938-NMCA-096, 116.N.M,.143, 
860 P. 2d 785. 

Circumstances of both spouses panaidered, — The 
total circumstances of the supporting spouse as well as 
those of the recipient spouse.must, be considered in de- 
termining the amount of alimony, in order to avoid hard- 
ship on the supporting spouse and not to permit the re- 
cipient spouse to abdicate the responsibility for his or 
her own support and maintenance. Mitchell v. Mitchell, 
1986-NMCA-028, 104 N.M. 205, 719,P.2d 432, cert, denied, 
104,N.M. 84, 717 P.2d 60. 

Factors to be excluded in determining alimony. — 
A wife is not entitled to alimony in order to afford herself 
an opportunity to achieve an earning capacity reasonably 
comparable to that of her husband, nor in order to sup- 
port herself in a style reasonably comparable to that en- 
joyed by the parties during the marriage, These are not 
factors upon which alimony is determined. Hertz v. Hertz, 
1983-NMSC-004, 99 N.M. 320, 657 P.2d 1169. 

Subchapter-S corporation income. — Distribu- 
tions from a Subchapter-S corporation that exceed the 
amount necessary to pay corporate business expenses 
or the shareholder-spouse’s: tax obligations are consid- 
ered income for purposes of calculating family support 
obligations, All. Subchapter-S corporation funds. dis- 
tributed to the. shareholder-spouse must. be attributed 
to the shareholder-spouse as income for spousal sup- 
port purposes unless and until the shareholder-spouse 
can demonstrate what portion of the corporate distri- 
bution was used for business. purposes or to offset the 
payment of income taxes resulting from any K-1 allo- 
cations. Clark v, Clark, 2014-NMGA030, cert. denied, 
2013-NMCERT-012, 

Where respondent was the sole owner and operator of 
a Subchapter-S corporation; during the marriage of the 
parties, respondent received both a regular salary from 
the corporation as W-2 income and. additional cash distri- 
butions as non-W-2 income; because the non-W-2 income 
distributed by the corporation did not match the K-1 al- 
locations from the corporation that were reported on 
the parties’s income tax returns, the district court found 
that it could not determine how much income respondent 
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actually received from the non-W-2: income distributions, 
disregarded the non-W-2 income distributions in its calcu- 
lation of respondent’s income, and calculated respondent’s 
income on the W-2 income alone, it was an abuse of dis- 
cretion for the district court to exclude all-of respondent’s 
non-W-2 income for purposes of calculating family support 
obligations. Clark v. Clark, 2014-NMCA-080, cert. denied, 
2013-NMCERT-012. . 

Duration of spousal support. — Where’ petitioner 
did not work outside ‘the home during the parties’ mar- 
riage; respondent was the owner and operator of a Sub- 
chapter-S corporation, which was respondent's separate 
property; petitioner was 60 years of age and had no known 
prospects for any future earning capacity; the parties did 
not introduce any evidence of petitioner’s earning capac- 
ity and did not anticipate petitioner’s’ return to work as a 
viable reality; respondent was 66 years of age and due to 
respondent’s age and health, respondent wanted to'retire; 
and the district court awarded petitioner transitional sup- 
port for an eighteen-month period without any evidence 
addressing petitioner's’ future employability or’ potén- 
tial income, the district court abused its discretion when 
it limited the duration of spousal support to eighteen 
months. Clark v,, Clark, 2014-NMCA-030, cert. denied, 
2018-NMCERT-012. 

Nature of community assets awarded to be con- 
sidered in alimony: determination. — The trial court 
must look to the nature of the community assets given to 
each of the parties upon division in determining alimony. 
Ellsworth v, Ellsworth, 1981-NMSC-182, 97 N.M. 133, 637 
P.2d 564, ©: 

Where the record ea not reflect that the trial court 
considered the contrasting nature of the assets awarded 
to each party in evaluating the relative needs of the par- 
ties and reaching the amount of alimony tobe awarded, 
the appellate court may remand tothe trial court for 


further proceedings to reconsider the award of alimony. 


Ellsworth v. Ellsworth, 1981-NMSC-1382,;'97°N.M. 133, 
637 P.2d 564. 

Wife may testify on own medical condition. — In 
divorce and alimony action, trial’court did not err in per- 
mitting wife to testify as to her present medical condition. 
Russell v. Russell, 1984-NMSC-010, a N.M. 648,'687 
P.2d 83. 

Proceeds from sale of property venéreilly not con- 
sidered, — While income (rental, interest, lease, etc.) pro- 
duced by property may normally be considered in setting 
alimony, proceeds from selling the property itself should 
not be considered except in such rare cases where fair- 
ness requires. Ellsworth v, Ellsworth, 1981-NMSC-132, 97 
N.M, 183, 637 P.2d 564. 


Trial court did not abuse its disdrétion i in award- 


ing wife $2,500 in alimony, payable in monthly install- 
ments of $125, when granting her a divorce, where hus- 
band owned $40,000 tourist court as separate property, 
and where record showed ‘that whatever money was 
made from the tourist court operation was due in fact 
to the work of the wife, and at the time of trial she was 
making $30 per week as a waitress. Redman v. Redman, 
1958-NMSC-096, 64 N.M. 389, 328 P.2d 595, 


Award not abuse of discretion. — An award of ali- 


mony of $4,000 ina lump sum out of an estate of $8,000, 
part of which is community property, and out of which 
sum appellee has to pay attorney fees, costs of the suit 
and support herself in ill health and destitute citcum- 
stances is not an abuse of discretion, Golden v. Golden; 
1937-NMSC-021, 41.N.M. 356, 68 P.2d 928. 
Award not abuse of discretion. —An award of $75 


per month for 12 months to a 31-year-old, able-bodied ‘wife 


capable of working as she had done before and during her 
married life is not so little as to be an abuse of discre- 
tion by the trial court; Jones \v. Jones, pt igen 106, 67 
N.M. 415, 856 P.2d 231. 9» 
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C. MODIFICATION OF AWARD. 


Automatic alimony increases. — It is not proper to 
include provisions in divorce decrees which provide for au- 
tomatic alimony increases, whether they are expressed as 
escalator clauses, i in terms of a percentage of a supporting 
spouse's income, or based upon a sliding-scale formula. 
Dunning v. Dunning, 1986-NMSC-036, 104 N.M, 295, 720 
P.2d 1236. 

Reopening support decrees. — The public policy of 
this state discourages repeated attempts to reopen sup- 
port decrees. This policy places a burden upon the mov- 
ant to show not just a substantial factual. change, but 
also that, all things considered, the change justifies, a 
new support order, Placing the burden of persuasion on 
the moving party implements public policy by making it 
more difficult to reopen the prior support order and easier 
to defend it. Cherpelis v. Cherpelis, 1996-NMCA-037, 121 
N.M. 500, 914 P.2d 687, cert, denied, 121 N.M. 444, 913 
P.2d 251, 

Lump sum alimony, once awarded, cannot be modi- 
fied, Michaluk v, Burke, 1987- NMCA-044, 105 N.M. 670, 
735 P.2d 1176. 

This section's provision permitting modification does 
not apply to lump sum awards under Subsection B(1) 
(d) of this section and Subsection B(1)(e) of this section, 
Edens v. Edens, 2005-NMCA-033, 187 N.M. 207, 109 P.3d 
295, cert. denied, 2005- NMCERT-003, 137 N.M. 290, 110 
P.3d 506. 

Single sum payment. — Where the parties entered 
into a marital settlement agreement which provided that 
the husband would pay the wife monthly support in the 
amount of one-twelfth of $31,375 per year for the years 
2005-2009, $39,000 per year for the years 2010-2014, 
and $23,000 per year for the years 2015-2019, and which 
provided that the support would end if the wife dies, the 
spousal support was a single sum and the district court 
did not have jurisdiction to modify it. Pruyn v. Lam, 
2009-NMCA-1038, 147 N.M. 39, 216 P.3d 804, cert. denied, 
2009-NMCERT- 008, 147 N.M. 395, 223 P.3d 940, 

Estate entitled to unpaid lump sum award, — 
Where a wife dies before actual receipt to a lump sum ali- 
mony award, her estate is entitled to collect it. Michaluk 
v. Burke, 1987-NMCA-044, 105 N.M. 670, 735 P.2d 1176. 

Changes in circumstances of divorced parties 
may warrant reducing or terminating alimony obliga- 
tions. Brister v. Brister, 1979-NMSC-038, 92'N.M. 711, 594 
P.2d 1167. 

Eligibility for federal benefits not change of cir- 
cumstances, — Absent findings that the husband was 
unable to continue to provide alimony, that the wife was 
no longer in financial need, or that she was capable of 
self support, the wife's eligibility for or receipt of federal 
Supplemental Security Income benefits did not amount 
to a change of circumstances justifying termination of 
alimony. Sheets v. Sheets, 1987- NMCA- 128, 106 N.M. 451, 
744 P.2d 924. 

Contract for alimony incorporated in divorce 
decree becomes merged into decree and the de- 
cree is subject to modification even when it contains a 
provision that the agreement cannot be amended with- 
out the consent of both parties. Spingola v, ‘Spingola, 
1978-NMSC-045, 91 N.M. 737, 580 P.2d 958. 

Authority to modify alimony award depends on 
law of jurisdiction which granted the award. Brister v, 
Brister, 1979-NMSC-038, 92'N.M. 711, 594 P.2d 1167. 

Due process necessary to modify ‘alimony judg- 
ment. — Notice anda fair hearing must be afforded both 
parties to meet the’ requirements of due process, and 
therefore a court cannot modify a judgment when neither 
party has sought such relief and the issue has not been 
implicitly or explicitly consented to by the parties. Where 
the husband did not seek a modification of alimony, and 


© 2022 State of New, Mexico. New, Mexico Compilation Commission. All rights reserved. 


40-4-7 


neither party consented to a modification, the trial court's 
improper modification of future alimony was reversible 
error. Corliss v. Corliss, 1976-NMSC-023, 89 N.M. 235, 549 
P.2d 1070. 

Alimony awards which provide for automatic in- 
creases result in alimony modifications without requir- 
ing evidence of changed circumstances and ignore the 
basic criteria of the recipient's need and the supporting 
spouse's ability to pay which must be established by the 
party seeking to demonstrate need, Dunning v. Dunning, 
1986-NMSC-036, 104 N.M. 295, 720 P.2d 1236, 

Public policy on modification of alimony awards 
is established by Subsection B(2) which gives the district 
court the authority to change any order with respect to 
alimony allowed to either spouse "whenever the circum- 
stances render such change proper." Brister v. Brister, 
1979-NMSC-038, 92 N.M. 711, 594 P.2d 1167. 

Subsection B(2) becomes part of any agreement 
for alimony and the contract for alimony that is incor- 
porated in a decree becomes merged and thus subject to 
equitable modification, even when it contains a provision 
that, the agreement. cannot be amended without the con- 
sent of both parties, Brister v. Brister, 197 9-NMSC- 038, 92 
N.M. 711, 594 P.2d.1167; 

Continuing, jurisdiction to modify and enforce. 
— A court having jurisdiction of a divorce proceeding has 
continuing jurisdiction to modify and enforce its decrees: 
Zarges v. Zarges, 1968-NMSC-151,.79 N.M. 494,.445 P.2d 
97. 

Effect of expiration of obligation. . — When the obli- 
gation to pay alimony expires, there is no longer any pro- 
vision for alimony remaining. Under these circumstances, 
the court has no power to alter or amend alimony, Because 
however, the wife filed the motion before the alimony 
expired, the court had jurisdiction to modify the award, 
Deeds v, Deeds, 1993-NMCA-023, 115 N.M: 192, 848 P.2d 
11.19; 

Since district court reserved jurisdiction to mod- 
ify alimony provision, it could modify it by increas- 
ing, diminishing, or abating it entirely. Mindlin v. Mind- 
lin, 1937-NMSC-012, 41 N.M..155, 66 P.2d 260; Lord.v. 
Lord, 1932-NMSC-072, 37 N,M.,.24, 16 P.2d 933, modified, 
1933-NMSC-055, 37 N.M. 454, 24 P.2d 292. 

Reservation of alimony. — So long as some alimony 
is reserved by the trial judge, the trial judge has continu- 
ing power to alter or amend the alimony award either up- 
wards or downwards, as changing circumstances warrant, 
In re Danley, 14 Bankr. 493 (Bankr. D,N.M. 1981). 

No authority to make retroactive modification 
of accrued and vested payments, — The authority to 
modify an alimony decree does not include the authority 
to make a retroactive modification of accrued and vested 
payments, unless the foreign. state which entered the ali- 
mony decree had authority to.do so,or had done so prior 
to the maturity of the payments. Hazelwood v. Hazelwood, 
1976-NMSC-074, 89 N.M. 659, 556. P.2d:345. 

Generally a court cannot retroactively modify a sup; 
port order that has accrued and become vested. Mask 
v. Mask, 1980-NMSC-134, 95 N.M. 229, 620 P.2d 883; 
Chrane v. Chrane, 1982-NMSC-089, 98 N:M. 471, 649 
P.2d 1384. 

De facto marriage not ground for retroactive 
modification of alimony. —,A "de facto marriage," 
whatever may be required to constitute such, does not 
constitute grounds for retroactively modifying or abat- 
ing accrued alimony payments; however, the district court 
does have discretion to modify prospectively or terminate 
an alimony award, if the circumstances so warrant, and 
since the termination. ofjalimony was largely predicated 
on its finding of a de facto marriage, the judgment of the 
trial court was reversed and the cause remanded, Hazel- 
wood v. Hazelwood, 1976-NMSC-074, 89 N.M. 659, 556 
P.2d 345, 
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Improper basis for alimony reduction. — Volun- 
tary assumption of excessive financial burdens is not 
a proper basis for alimony reduction. Russell v. Russell, 
1984-NMSC-010, 101 N.M. 648, 687.P.2d 83. 

Change in wife's knowledge of husband's retire- 
ment plan not changed circumstances. —:» Where 
the only change of circumstances with respect to a pro- 
vision for alimony in a divorce decree is a change in the 
knowledge of the wife as to the nature of the husband's 
retirement plan and neither the retirement plan nor 
the financial condition of the parties has changed at all, 
the strict test for changed circumstances is not met and 
the original order may not be modified. Parker v. Parker, 
1979-NMSC-037, 92 N.M: 710, 594 P.2d 1166. 

Ability of alimony recipient to support self consti- 
tutes change. — If the recipient of alimony becomes able 
to support herself after the passage of a period of time, 
this constitutes a change in circumstances that has been 
held to warrant termination of the husband's alimony ob- 
ligation. Brister v. Brister,. 1979-NMSC-088, 92 N.M. 711, 
594 P.2d 1167. 

Bankruptcy discharge is changed circumstance. 
— Where payment by the debtor of debts later discharged 
in bankruptcy is.a significant factor in the initial support 
award, a bankruptcy discharge is a changed circumstance 
permitting modification of the award. In re Danley, \14 
Bankr. 493 (Bankr. D.N.M. 1981).. 

Effect of bankruptcy Lisocediiigs on debts or- 
dered to be paid in lieu of alimony. Dirks v. Dirks, 15 
Bankr, 775 (Bankr. D.N.M. 1981). 

No change in alimony payments absent support 
from recipient's paramour, — Where alimony recipient 
is not. presently receiving any part of her support from:a 
paramour and there is no showing that she will receive 
any support from him in the future because the couple 
has separated, no grounds exist for prospective reduction 
or cancellation of alimony payments. Brister v. Brister, 
1979-NMSC-038, 92 N.M. 711, 594 P.2d 1167: 

Increase in,child. support while reducing ali- 
mony payments. — Where husband asked for relief from 
alimony payments due to substantial change in circum- 
stances, trial judge didnot err, in his unilateral decision 
to increase child support award:in light of reduction in 
alimony award even though wife did not request modifica- 
tion of future child support, payments. Altman v. Alrman, 
1984-NMCA-060, 101 N.M. 380, 683 P.2d 62. 


‘D, TERMINATION OF ALIMONY, 


Remarriage of spouse. — Spousal support designated 
as non-modifiable under 40-4-7 NMSA 1978 is not subject 
to the presumption of termination upon the remarriage of 
the receiving spouse. Galassi v. Galassi, 2009-NMCA-026, 
145 N.M. 630, 203 P.3d 161, 

Where the plaintiff and the defendant entered into a 
marital settlement agreement which was approved’ by 
the court in the final decree of dissolution of marriage; 
the agreement provided for the payment of spousal sup- 
port by the plaintiff to the defendant; the agreement pro- 
vided that the spousal support would be non-modifiable 
for fivé years; neither the agreement nor the final decree 
of dissolution of marriage mentioned the effect of the 
defendant’s remarriage on the obligation to pay spousal 
support; the defendant remarried within the five year 
period; and there weré no exceptional circumstances 
necessitating the continuation of spousal support, the 
obligation of the plaintiff to pay spousal support to the 
defendant did not terminate upon the remarriage of the 
defendant. Galassi v. Galassi, 2009-NMCA-026, 145 N.M. 
630, 203 P.3d-161. 

Cessation of alimony upon remarriage. — Where 
the provisions of the decree concerning ‘alimony seem 
perfectly clear and unambiguous, providing, as they do, 
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that "in the event of her remarriage said payments shall 
cease," the cessation of alimony did not turn on the sta- 
tus of the remarriage as being valid, and when the event 
occurred the obligation to pay alimony ceased. Chavez v. 
Chavez, 1971-NMSC-062, 82 N.M. 624, 485 P.2d 735. 

In New Mexico, men are not legally obliged to support 
the wives of others, and instances in which alimony should 
be continued after remarriage have been characterized as 
being "extremely rare and exceptional." Chavez v. Chavez, 
1971-NMSC-062, 82 N.M. 624, 485 P.2d 735. 

When the wife contracts: a subsequent marriage 
with another, thus creating a duty of support in him, 
good public policy does not) demand. that she con- 
tinue to receive support from her first husband unless 
she prove exceptional circumstances. Kuert v. Kuert, 
1956-NMSC-002, 60 N.M: 482, 292 P.2d 115, superseded 
by statute, Galassi v. Galassi, 2009-NMCA-026, 145 
N.M. 630, 203 P.3d 161. 

Alimony ends as of date of remarriage unless con- 
ditions extraordinary. — On the application of the di- 
vorced husband to abate support payment to the divorced 
wife on ‘the ground of her remarriage, such application 
should be granted as of the date of her remarriage unless 
she proves extraordinary conditions justifying continu- 
ance of the former husband's duty to support:his former 
wife after she has become the wife of another man, and 
the evaluation and effect to be given these conditions 
rests in the sound discretion of the trial court. Kuert v. 
Kuert, 1956-NMSC-002, 60 N.M, 432, 292 P.2d 115, super- 
seded by statute, Galassi v. Galassi, 2009-NMCA-026, 145 
N.M, 630, 203 P.3d 161. 

Proof of remarriage establishes prima facie case 
for modification. — Proof of his former wife's remarriage 
establishes the divorced husband's prima facie case. for 
modification of alimony payments coming due subsequent 
to such remarriage. Kuert v. Kuert, 1956-NMSC-002, 60 
N.M. 482, 292 P.2d 115, superseded by statute, Galassi v. 
Galassi, 2009-NMCA-026, 145 N.M. 630, 203 P:3d 161. 

Since divorced wife admitted her remarriage and 
no proof of such exceptional circumstances as: would jus- 
tify a continuance of the husband's duty to support his 
ex-wife subsequent to her’ remarriage, it appeared trial 
court erred in awarding wife alimony accruing subse- 
quent to her remarriage. Kuert v. Kuert, 1956-NMSC-002, 
60 N.M. 432, 292 P.2d 115, superseded by statute, Galassi 
v. Galassi, 2009-NMCA-026, 145 N.M. 630, 203 P.3d 161. 

Some court action is necessary to abate alimony 
if wife marries, Mindlin v. Mindlin, 1987-NMSC-012, 41 
N.M. 155, 66 P.2d 260. 

Wife's impending remarriage considered in fix- 
ing alimony. — In fixing the amount of alimony, some 
consideration should be given to the impending remar- 
riage of the wife, bearing in mind that alimony is in- 
tended as a method of fulfilling the husband's obligation 
to provide the support needed by the wife in accordance 
with the husband's ability to pay. Michelson v. Michelson, 
1976-NMSC-026, 89 N.M. 282, 551 P.2d 638. 

Remarriage of husband does not warrant abroga- 
tion of alimony. — Remarriage of husband, unaccom- 
panied by showing of inability to support present wife 
suitably, does not warrant abrogation of alimony. Lord v. 
Lord, 1932-NMSC-072, 37 N.M. 24, 16 P.2d 933, modified, 
1933-NMSC-055, 37 N.M. 454, 24 P.2d 292, 
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Alimony not revived following annulment of remar- — 


riage. — Under the facts of this case alimony was not re- 
vived following annulment of wife's remarriage as the first 
husband is entitled to rely on the wife's remarriage and reor- 
der his personal and financial affairs accordingly. Chavez v, 
Chavez, 1971-NMSC-062, 82 N.M. 624, 485 P.2d 735. 
Live-in relationship. — Although a live-in relation- 
ship is not, by itself, grounds for terminating alimony; 
even where parties hold themselves out as husband and 
wife, the economic factors of the relationship must be 
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examined to determine whether they alter the need of the 
recipient spouse. Cherpelis v. Cherpelis, 1996-NMCA-037, 
121 .N.M. 500, 914 P.2d 637, cert. denied, 121 N.M. 444, 
913 P.2d 251. 

Power to abate alimony payments retroactively 
from date of remarriage. — Changed circumstances 
may justify a prospective modification, or even termina- 
tion, of a prior award of alimony made by a foreign state 
where the courts of that state have authority to make 
such changes in the award, and the New Mexico courts 
have the power to abate retroactively accrued alimony 
payments from the date of the remarriage of the former 
spouse to whom alimony has previously been awarded 
in this situation as well as in the case of a New Mexico 
award. Hazelwood v. caesar 1976-NMSC-074, 89 
N.M. 659, 556 P.2d 345. 


V. GRANTING AND MODIFYING CHILD 
CUSTODY AND SUPPORT. 


A. IN GENERAL. 


Granting sient modifying child Sitetoay and aiid? 
port. — The Indian Child Welfare Act, 25 U.S.C. $1901 
does not apply to give a tribal court exclusive juris- 
diction over custody disputes in divorce proceedings. 
Cherino v. Cherino, 2008-NMCA-024; 143 N.M. 452, 176 
P.3d 1184: 

Trial court exclusive jurisdiction. — Trial courts 
are given exclusive jurisdiction of all matters relating to 
the guardianship, care, custody, maintenance, and educa- 
tion of the children. Rhinehart v. Nowlin, 1990-NMCA-136, 
111 N.M. 319, 805 P.2d 88. 

District court has jurisdiction to modify and 
change existing orders regarding visitation rights and 
support obligations. Barela v. Barela, 1978-NMSC-047, 91 
N.M. 686,579 P.2d 1253. 

Restrictions religious practices. — In determining 
whether a parent should be restricted from practicing or 
encouraging a child in a religious belief or practice, the 
trial court must consider whether there exists detailed 
factual evidence demonstrating that the conflicting be- 
liefs or practices of the parents pose substantial physical 
or emotional harm to the child, whether restricting the 
religious interaction between a parent and the child will 
necessarily alleviate the harm, and whether such restric- 
tions are narrowly tailored so as to minimize interference 
with the parent's religious freedom. Khalsa v. Khalsa, 
1988-NMCA-013, 107 N.M. 31, 751 P.2d 715, cert. denied, 
107 N.M. 16, 751 P.2d 700. 

‘Agreements between parents and third parties 
regarding the guardianship, care, custody, maintenance 
or education of children are’ subject to judicial modifica- 
tion, Implicit in every such agreement is the right of the 
parties and the court to amend or abrogate such agree- 
ments when circumstances necessitate and the best 
interests and welfare of the child so require. In re Doe, 
1982-NMCA-094, 98 'N.M. 340, 648 P.2d 798, cert. denied 
sub nom. Cook v. Brownfield, 98 N.M. 386, 648 P.2d'794. 

Domicile of minor is same as domicile of parent 
with whom he lives, and the ultimate facts necessary 
to sustain a conclusion of domicile are physical pres- 
ence in the state at some time in the past and concur- 
rent intention to make the state one's home. The lower 
court found physical presence in the state, but it failed 
to find that the requisite intent existed, and accordingly 
jurisdiction based on domicile of the child was lacking. 
Worland v. Worland, 1976-NMSC-027, 89 'N.M, 291, 551 
P.2d 981. 

Custody orders remain (‘effective though cb 
without jurisdiction to grant divorce, — Although 
the parties are not divorced due to the trial court's lack 
of jurisdiction as required i in 40-4-5 NMSA 1978, it does 
not follow that the provisions pertaining to custody, child 
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support and visitation are void. Where the trial court had 
jurisdiction over these issues, andeno issue on the ap- 
peal involved the court's orders concerning the children, 
the orders of the court pertaining to custody, support and 
maintenance and visitation remain in effect and are bind- 
ing on the parties unless modified by further order of the 
trial court, Heckathorn v. Heckathorn, 1967-NMSC-017, 
77 N.M. 369, 423 P.2d 410. 

Judicial immunity from personal liability where 
court had jurisdiction to order commitment. — The 
court has wide discretion in respect to the guardianship, 
care and custody of minor children whose parents are par- 
ties to a divorce action in which custody of the children is 
involved. Here the parents were the natural guardians, 
were parties to the divorce action, and custody of the chil- 
dren was involved. The parents were before the court, and 
at one juncture in the proceedings a child was personally 
present in court. It may be that the order committing the 
child to the state hospital was improvident and erroneous, 
but it was entered in a cause over which the court had ju- 
risdiction of the subject matter and the parties, and there- 
fore, the rule of judicial immunity from personal liability 
in damages arising out of the entry of such order applies. 
Ryan v, Scoggin, 245 F.2d 54 (10th Cir. 1957). 

No abuse of discretion if law and procedure fol- 
lowed, — Where trial court temporarily reduced support 
payments and made custodial changes and in doing so fol- 
lowed both the applicable principles of law and regular 
procedure in making its findings of fact, and where its 
findings were supported by substantial evidence, the re- 
sults were pursuant to judicial discretion; not in its abuse. 
Fox v. Doak, 1968-NMSC-031,78 N.M. 743,438 P.2d 153. 

Court required to give full force and effect to Mis- 
souri decree. — Where the trial court found that $3,900 
was owed in delinquent‘alimony based on the $150 per 
month provided by the parties' Missouri decree, but: or- 
dered the husband to pay $100 per month up to $1,500 
and deferred payment on the remaining $2,400, and 
made no finding on child support arrearages, which to- 
talled $8297.65 through June, 1974, its actions consti- 
tuted reversible error; since New Mexico gives the Mis- 
souri divorce decree full faith and credit, the trial court 
was obliged to give full force and effect to the accrued ali- 
mony and child support at the time of the district court 
hearing. The Missouri court granting the divorce had no 
power to modify accrued alimony and child support, and 
therefore, the district court in New ‘Mexico had no such 
power either, and should have awarded'a judgment in fa- 
vor of the wife for $3,900 in delinquent alimony and made 
a finding on delinquent child support. Corliss v. Corliss, 
1976-NMSC-023, 89'N.M. 235, 549 P.2d 1070, 

Court has discretion where counterclaim in form 
of contempt action. — In a suit for a money judgment 
very little discretion is allowed, the court merely exam- 
ining the validity of the prior judgment and entering a 
money judgment, but since the wife counterclaimed 
against the husband in his change of custody action in the 
form of a contempt action, as opposed to seeking a money 
judgment for arrearages, her action invoked the equitable 
powers of the court in which the trial court has discretion. 
Corliss v. Corliss; 1976-NMSC- 023, 89 N.M. 235, ios P.2d 
1070. 

Consideration of support related to Rated of 
custody. — The husband's action for a change of cus- 
tody implicitlyiinvolved the consideration of future child 
support if a change‘of custody were made, and although 
it would have been better practice to plead for modifica- 
tion of child support when seeking a change of custody, 
failure to do so did not preclude consideration of the is- 
sue on due process grounds since the questions of change 
of custody and child support are so’inextricably related. 
Corliss v. Corliss, 1976-NMSC-023, ae N.M. 235, 549'P.2d 
1070. 


DISSOLUTION OF MARRIAGE 


901 


40-4-7 


B, CUSTODY. 


Continuing jurisdiction. — As long as a court. con- 
tinues to have jurisdiction over either the children or both 
parents, it has continuing jurisdiction to hear all matters 
relating to custody. Murphy. v. Murphy, 1981-NMSC-069, 
96 N.M. 401, 631 P.2d 307, 

Abuse of discretion required before reversal of 
child custody,,— Although placing restraints upon a 
person's free movements is a questionable practice gener- 
ally, nevertheless where a court in its discretion and in the 
best interests of the children concludes that they should 
be reared where guidance can be had from the father 
while living with the mother, the court cannot reverse un- 
less the conclusion is a manifest abuse of discretion under 
the evidence in the case. Jones v, Jones, 1960-NMSC-106, 
67 N.M. 415, 356 P.2d 231. 

Trial court cannot be reversed. — The trial court is 
vested with great discretion in awarding the custody of 
young children and the court cannot reverse unless the 
court's conclusion about the best interests of the children 
is a manifest abuse of discretion under the evidence in the 
case. Kotrola v. Kotrola, 1968-NMSC-104, 79 N.M. 258, 
442 P.2d 570. 

Judgment of sister state awarding custody is en- 
titled to full faith and credit on the state of facts then 
existing, but if subsequent thereto a substantial change 
of conditions has occurred calculated to affect the child's 
welfare, the court may in a later hearing render such de- 
cree as the child's welfare requires, The discretion of the 
trial court in child custody matters is wide. Terry v. Terry, 
1970-NMSC-135, 82 N.M. 113, 476 P.2d 772; Murphy v. 
Murphy, 1981-NMSC-069, 96 N.M. 401, 631 P.2d 307. 

In personam jurisdiction over parents sufficient 
to determine custody. — Where the district court had 
in personam jurisdiction over both parents in divorce ac- 
tion, it had jurisdiction to determine child custody. Wal- 
lace v. Wallace, 1958-NMSC-014, 68 N.M, 414, 320 P.2d 
1020. 

Alternative bases and concurrent jurisdiction. 
— Not only may there be alternative bases of jurisdic- 
tion over custody in a single state, but several states 
may have,concurrent jurisdiction. Wallace v.. Wallace, 
1958-NMSC-014, 63 N.M. 414, 320 P.2d 1020. 

Court's jurisdiction not expanded from one type 
proceeding to another. — Under this section the power 
of the court to make.a final order of custody is predicated 
on the existence of a proceeding for the disposition of chil- 
dren; the section does not expand the court's jurisdiction 
established for one type of proceeding to the other types 
enumerated therein, nor does it address the initial subject 
matter jurisdiction of the court to hear the types of pro- 
ceedings enumerated, but only determines the power of 
the court once jurisdiction is established. Worland v. Wor- 
land, 1976-NMSC-027, 89 N.M. 291, 551 P.2d 981, 

Trial court has wide discretion in matter of 
awarding custody of children in divorce actions; and the 
welfare of the child is the primary consideration in mak- 
ing the award. Urzua v.. Urzua, 1960-NMSC-094, 67 N.M. 
304, 355 P.2d 123. 

Determination of custody by trial judge entitled to 
great weight. — The determination of custody by the trial 
judge who saw the parties, observed their demeanor and 
heard the testimony, is entitled to great weight. Kotrola v. 
Kotrola, 1968-NMSC-104, 79 N.M. 258, 442 P.2d 570. 

No violation of due process where both parties 
given opportunity to be heard. — There was no viola- 
tion of due process at a change of custody hearing where 
the trial court first heard the husband's evidence regard- 
ing custody, including the testimony of the wife.as a hostile 
witness, the wife's attorney extensively cross-examined 
the husband, and although the wife's attorney had waived 
his right to cross-examine the wife when she was called 
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as a hostile witness by the husband, her testimony as to 
custody surfaced in her counterclaim for contempt; a full 
and fair opportunity to be heard was afforded both parties 
in this case. Corliss v. Corliss, 1976-NMSC-023, 89 N.M. 
235, 549 P.2d 1070. 

In custody cases, two distinct elements are al- 
ways present: (1) the child-state relationship, some- 
times referred to as status and (2) the respective claims 
of the parents to the child's custody. Wallace v, Wallace, 
1958-NMSC-014, 63 N.M. 414, 320 P.2d 1020. 

Court may make independent investigation in 
child custody hearing. — Where the court is not satis- 
fied with the evidence presented with reference to custody 
of minor children, he may make independent investiga- 
tion, but any witnesses called should appear at a hearing 
before the court or before a master appointed by him for 
the purpose. Martinez v. Martinez, 1946-NMSC- 003, 49 
N.M, 405, 165 P.2d 125. 

Controlling influence welfare and best interests 
of child. — The trial court had a wide discretion in de- 
termining whether a custodial decree should be modified. 
In making that determination, the controlling influence 
should be the welfare and best interests of the child. Fox v. 
Doak, 1968-NMSC-031, 78 N.M. 743, 438 P.2d 153. 

The best interests of the child is the principal’ con- 
sideration in determining custody, as well as in proce- 
dures seeking change in custody orders. Stone v. Stone’, 
1968-NMSC-116, 79 N.M. 351, 443 P.2d 741. 

The best interest of the children is of paramount con- 
sideration in determining the custody of minor children, 
and the same considerations form the basis for modifying 
a custodial decree. Kotrola v, Kotrola, 1968-NMSC-104, 79 
N.M. 258, 442 P.2d 570. 

The principal guide to a decision under this section to 
modify a divoree decree is the welfare and best interests 
of the children. Tuttle v. Tuttle, 1959-NMSC- 068, 66 N.M. 
134, 348 P.2d 838. 

Controlling inquiry of the trial court in settling any 
custody dispute is the best interests of the child, Schuer- 
mann v, Schuermann, 1980- NMSC- 027, 94 NM. 81, 607 
P.2d 619, 

In removing restraining order against visitation. 
— Where at a contempt hearing the trial court found and 
concluded that restraining order against the appellee 
from visiting the stepson should be dissolved, the court 
exercised proper discretion in refusing to hold appellee in 
contempt, and in removing the previous restraining order. 
The paramount consideration was the welfare of the mi- 
nor. Nesbit v. Nesbit, 1969-NMSC-064, 80 N.M. 294, 454 
P.2d 776. 

Best interests not measured altogether by mate- 
rial and economic factors. — When considering the 
right to custody, the welfare and best interest of the child 
is not measured altogether by material and economic fac- 
tors - parental love and affection must find some place 
in the scheme and we all know this covers a multitude 
of weaknesses. Shorty v. Scott, 1975- NMSC-030, 87 N.M. 
490, 5385 P.2d 1341, 

Racial consideration alone not proper determina- 
tion of best interests. — In suit to change custody of 
minor children, racial considerations alone cannot prop- 
erly determine what is in the best interests of children, 
or what is most consonant with their welfare or physical 
and mental well being,.and where lower courts found that 
divorced wife had shown instability in her attitude toward 
the moral training of her children by the way she has 
lived with a black man, and that‘ the children would be 
better reared with members of their own race, such find- 
ing was an abuse of that court's discretion. Boone v- Boone, 
1977-NMSC-042, 90 N.M:'466, 565 P.2d 337, 

Parents have natural and legal right to custody 
of their children, — This right, a prima facie and not 
an absolute right, creates a presumption that the welfare 


DOMESTIC AFFAIRS 


40-4-7 


and best interests of the minor child will best be served in 
the custody of the natural parents and casts the burden 
of proving the contrary on the nonparent. Shorty v. Scott, 
1975-NMSC-030, 87 N.M. 490, 535 P.2d 1341: 

-) Parental. right doctrine given prominent con- 
sideration. :— In a custody dispute: where ‘the opposing 
parties are the natural parents, or one of them, versus 
grandparents or other persons having no permanent or 
legal right 'to custody of the minor child, "parental right" 
doctrine which holds that a parent:whois able to:care 
for his children and desires to do:so,; and who has not 
been found to be.an unfit person.to have their custody in 
an action or proceeding where that question is in issue, 
is entitled to custody as against grandparents or others 
who have no permanent or legal right to custody, is to be 
given prominent, though not controlling, consideration. 
Shorty v, Scott, 1975-NMSC- 030, 87'N.M. 490, 535 P.2d 
1341, 

Both parents on equal footing, —Ina cusitoalyt case 
in which the parents are opposed orn a case between par- 
ents for: modification of a custody decree, the welfare and 
best interests of the minor child is the paramount consid- 
eration. A consideration of parental rights is unnecessary 
because both parties are on equal footing in the eyes of 
the law, and though a specific finding of unfitness on the 
part of the parent to be denied custody is not necessary in 
all such cases, parental unfitness would. be consideration 
in determining the welfare and best interest of the minor 
child. Shorty v. Scott; 1975-NMSC-030, 87 N.M. 490, 535 
P.2d 1341... 

Express findings supported by substantial evi- 


_ dence necessary where natural parent denied cus- 
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tody. — As against a third person,a natural parent would 
be entitled as a matter of law to custody of the minor child 
unless,there has been established on the parent's part 
neglect, abandonment, incapacity, moral delinquency; in- 
stability of character or inability to furnish the child with 
needed care, or unless it has been established that such 
custody otherwise would not be in the best welfare and in- 
terest of the child, and the trial court must make express 
findings supported by substantial evidence if the natural 
parent is to be denied custody, not only that the parent is 
unfit, but that the third person seeking to obtain or re- 
tain custody is fit and the welfare and best interests of the 
child would best be served by giving custody to that third 
person, Ina custody dispute between a natural mother 
and the children's;grandmother where: there were no ex- 
press findings concerning the fitness of the: parties and 
the evidence adduced at trial was meager, the case was 
reversed and remanded for a new. proceeding to be held 
consistently with the proper presumption and burden of 
proof. Shorty v. Scott, 1975-NMSC-030, 87.N.M. 490; 535 
P.2d 1341. | 

Expressed wish of minor‘as to custody as consid- 
ered factor. — The prevailing and correct rule concern- 
ing the proper weight to be given to the expressed wish 
of a minor whose custody is at issue is that in cases of 
children of sufficient:age, discretion and intelligence to,ex- 
ercise an enlightened judgment, their wishes: concerning 
their own custody are a factor which should be considered 
by the court in arriving at its conclusion on the issue, but 
is in no sense controlling. Stone v, Stone, 1968-NMSC-116, 
79 N.M, 351,.443 P.2d 741,,, 

Proof of desire, fitness and ability. of gunpilesiie 
There must be proof of the desire, fitness and ability of the 
persons in whom:custody is placediand there shall be op- 
portunity to bring before the court matters in rebuttal of 
such proof, if any there be, Bell v. Odil, 1956-NMSC-005, 
60 N.M,.404, 292 P.2d 96. 

Child custody award not to be based on confiden- 
tial report. — A trial court may not award custody of mi- 
nor children in/adivorce suit on the basis of confidential 
report of a public welfare office employee which is based 
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on unsworn testimony and the contents of which are not 
evidence in the case and have not been disclosed to the 
parties. Martinez v. Martinez, 1946-NMSC-003, 49 N.M. 
405, 165 P.2d 125. 

Erroneous awarding of custody based on confi- 
dential report waived. — Even though it was error for 
court to determine issue of awarding custody of minor on 
the basis of a confidential report from a welfare employee 
which did not constitute evidence in the case, where the 
party did not call the court's attention to the error, such 
party could not make an issue of it for the first time on ap- 
peal. Martinez v. Martinez, 1946-NMSC-003, 49 N.M. 405, 
165 P.2d 125. 

Custody of minor child should not be granted 
to nonresident unless it is shown that the welfare 
of the. child will be greatly benefited. Urzua v. Urzua, 
1960-NMSC-094, 67 N.M. 804, 355 P.2d 123. 

Court authority to grant visitation rights. — The 
granting of visitation rights to a person or persons who 
the trial court determines are significant and important 
to the welfare of the children is a part of the trial court's 
grant of power. Rhinehart v. Nowlin, 1990-NMCA-136, 
111 N.M. 319, 805 P.2d 88. 

Trial court has the power and discretion to grant visita- 
tion rights to a stepmother, where visitation is in the best 
interests and welfare of the children. Rhinehart v. Nowlin, 
1990-NMCA-136, 111 N.M. 319, 805 P.2d 88. 

Effect; of custodial order on right to travel or re- 
locate. — An order continuing child custody with the 
mother, contingent.upon her returning to New Mexico 
from California with the child and complying with visita- 
tion rights granted to the father, did not unlawfully in- 
fringe on the mother's right to travel or to relocate. Alfieri 
v. Alfieri, 1987-NMCA-003, 105 N.M. 373, 733 P.2d 4. 

As.a general rule, the noncustodial parent's right to 
visitation should not prevent the custodial parent from 
moving when the reasons for the move are legitimate 
and the best interest of the children will be served by ac- 
companying the custodial parent. Newhouse v. Chavez, 
1988-NMCA-110, 108 N.M. 319,772 P.2d 358, cert. denied, 
108 N.M. 197, 769 P.2d 731 (1989). 

Mother could not be deprived of her right, as sole cus- 
todian, to move herself and her children, where there was 
no evidence of bad faith in the mother's conduct in relocat- 
ing to another city, and the trial court made no findings 
addressing the interest of the children in their relation- 
ship with mother, their younger sibling or their stepfather, 
or as to the independent relationships within the family. 
Newhouse v. Chavez, 1988-NMCA-110, 108 N.M, 319, 772 
P.2d 358, cert, denied, 108 N.M. 197, 769 P.2d 731 (1989). 

Order alternating custody annually within 
court's discretion, — An order which placed custody of 
girl of nine years with the father for one year, then with 
the mother for one year, alternating annually, was within 
the wide discretion of;the court. Edington v. Edington, 
1947-NMSC-002, 50 N.M. 349, 176 P.2d 915. 

Evidence of child's school attendance found sub- 
stantial. — Evidence, which showed that the child had 
not been able to function properly while in school in Cali- 
fornia due to various emotional problems precipitated 
from the environment in which he had been living and 
that these problems were alleviated. to a great extent 
when the boy was with the appellee and had begun at- 
tending school in Albuquerque on a regular basis, with 
special assistance, found to be substantial. Cole v. Adler, 
1971-NMSC-053, 82 N.M. 599, 485 P.2d 355. 


C. MODIFICATION OF CUSTODY. 


Trust for maintenance and support authorized. 
This section and 40-4-14 NMSA 1978 authorize the setting 
apart of a portion of each spouse's property and the creation 
of a custodial trust for the maintenance and support of 
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minor children in a divorce and support proceeding. Blake 
v. Blake, 1985-NMCA-009, 102 N.M. 354, 695 P.2d 838. 

No abuse of discretion if finding supported by 
substantial evidence. — The rule applicable in cases 
seeking a change of custody is to the effect that the trial 
court has discretion in its determination of custody and 
that appellate court will not interfere or reverse unless 
there is not substantial evidence to support the court's 
findings and conclusions, or there has been a manifest 
abuse of discretion. Stone v. Stone, 1968-NMSC-116, 79 
N.M. 351, 443 P.2d 741. 

Modification of joint custody by awarding pri- 
mary physical custody to father. — Where father filed 
for a change of custody of his two children, requesting that 
he be awarded sole legal custody and that he be permit- 
ted to relocate to another state with his children, the dis- 
trict court's order, awarding primary physical custody to 
father and permitting father to relocate children to an- 
other state, intended only to modify, not terminate, joint 
custody, and the district court did not abuse its discretion 
in modifying joint custody because it considered all of the 
factors necessary in determining whether relocation was 
in the best interests of the children. Hopkins v. Wollaber, 
2019-NMCA-024. 

Court's power and authority to modify custody 
award. — Where in a child custody case a court finds a 
change of circumstances and conditions, the court's hands 
are not tied and it has power and authority to modify its 
previous custody award as it deemed best for the child. 
Terry v. Terry, 1970-NMSC-135, 82 N.M. 113,476 P.2d 772. 

Trial courts are vested with wide discretion in de- 
termining whether a custodial decree should be modified. 
Cole v. Adler, 1971-NMSC-053, 82 N.M. 599, 485 P.2d 355. 

Court not to modify order without hearing. — The 
provision of this section that the court "may modify and 
change any order in respect to the guardianship, care, cus- 
tody, maintenance or education of said children, whenever 
circumstances render such change proper" does not mean 
that the court can act without a hearing, after notice to all 
necessary parties, and after giving them an opportunity to 
present evidence in connection therewith. Tuttle v. Tuttle, 
1959-NMSC-063, 66 N.M. 134, 343 P.2d 838. 

Usual and ordinary procedures to be adhered to. 
— Before any parent or other person having legal custody 
is deprived of the same, or any change made therein, the 
usual and ordinary procedures must be adhered to. Tuttle 
v. Tuttle, 1959-NMSC-063, 66 N.M. 184, 343 P.2d 838. 

Before any parent or other person having’ legal cus- 
tody is deprived of the same, or any change made therein, 
the usual and ordinary procedures requiring plead- 
ings and notice must be adhered to. Padgett’ v. Padgett, 
1960-NMSC-1238, 68 N.M. 1, 357 P.2d 335, 

Pleadings and procedure upon modification of 
custody award are, and because of their nature should 
be, far more elastic than is the case with usual adversary 
proceedings, The discretion of the court in these matters 
is far-reaching. Terry v. Terry, 1970-NMSC-135, 82 N.M. 
118, 476 P.2d 772; Bell v. Odil, 1956-NMSC-005, 60 N.M. 
404, 292 P.2d 96. 

Custody may be reopened upon showing of mis- 
take. — A divorce case may be reopened at any time when 
a party to the case files an application showing that the 
court made a mistake in its award of custody of a minor 
child. Martinez v. Martinez, 1946-NMSC-0038, 49 N.M.405, 
165 P.2d 125. 

Must show change of circumstances for change 
of custody. — Change of custody is impermissible except 
upon showing of change of circumstances. Stone v. Stone, 
1968-NMSC-116, 79 N.M. 351, 443 P.2d 741. 

The child's best interests is the principal consideration 
of the court in initially determining a child's custody, as 
well as in effecting a change in custody, and’a change of 
custody is permissible only upon a showing of a change of 
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circumstances, even if decree provided otherwise. Specter 

v. Specter, 1973-NMSC-047, 85 N.M.. 112, 509 P.2d 879. 
Every presumption in favor of reasonableness of 

original decree. — When modification. of divorce de- 


cree is sought with respect to provisions for custody of . 


a minor child, the moving party is visited with the bur- 
den of showing that circumstances have so changed as 
to merit the change, every presumption being, however, 
in favor of the reasonableness of the original decree, Ed- 
ington v. Edington, 1947-NMSC-002, 50.N.M. 349, 176 
P.2d 915. 

Custody not changed where conditions essen- 
tially same. — Where the evidence discloses that other 
than the fact of the remarriage of the mother, the stabil- 
ity of the mother's situation, and an improved change in 
the nature of the residences of both parents, essentially 
the same conditions existed at the time of the modification 
hearing as existed at the time.of the divorce there were in- 
sufficient grounds to support the change of the child cus- 
tody arrangement. Seeley v. Jaramillo, 1986-NMCA-100, 
104 N.M. 783, 727 P.2d 91. 

Though there is no statutory requirement that 
a change of circumstances must be shown before 
a custody decree will be modified or changed, it is well 
settled in this jurisdiction that a showing of changed cir- 
cumstances is a prerequisite to modification or change of 
custody. The change. of circumstance must be shown to be 
of a material nature before a modification or change is jus- 
tified, and the burden of showing a material change of cir- 
cumstances rests upon the moving party. Davis v. Davis, 
1972-NMSC-045, 83 N.M. 787, 498 P.2d 674. 

Change in visitation rights. The. language. of 
the court in reviewing an order modifying alimony pay- 
ments and determining that,no change in circumstances 
had been shown is equally applicable where visitation 
rights are involved and where plaintiff makes no claim of 
changed circumstances, the trial court's order should not 
be disturbed., Kerley. v, Kerley, 1961-NMSC-159, 69-N.M. 
291,366 P.2d 141. 

Change of circumstances necessary. where for- 
eign decree presumed. reasonable. — In a change of 
custody action between two;parties whose original di- 
vorce and custody, decree was entered in a foreign state, 
the moving party must show a change of circumstances 
in light of.the presumption of reasonableness of’the for- 
eign divorce decree; where the change of custody was 
based upon substantial evidence it did not constitute an 
abuse of discretion by the trial court. Corliss v. Corliss, 
1976-NMSC-023, 89 N.M. 235, 549.P.2d 1070. 


custody in the mother to joint legal custody, unless and 
until the mother was able to comply with a parenting 
plan agreed to,by the parties, was reversed, where the 
trial court's findings failed to resolve basic issues mate- 
rial and necessary to a determination that. modification 
of the initial custody agreement to joint. custody was in 
the best interests of the children, Newhouse v,.. Chavez, 
1988-NMCA-110,.108.N.M. 319,772 P.2d 353, cert. enied; 
108 N.M. 197, 769 P.2d 731 (1989). 

Awarding of child support rests within ied dis- 
cretion of court. Spingola v. Spingola, 1978-NMSC-045, 
91 N.M. 737, 580 P.2d 958. 

Support obligations are for benefit of children, and 
the court should not punish the children for the wrongdo- 
ing of the mother. Barela v. Barela, 1978-NMSC-047, 91 
N.M. 686, 579 P.2d 1253. 

Support obligations are for the benefit of the gon, 
and if the custodial parent does not have the financial 
ability to support the children, the support obligation 
should not be reduced, Barela v, Barela, 1978-NMSC-047, 
91 N.M. 686, 579 P.2d.1253, 

Undivided support award directed at more than 
one child is presumed to continue in force. for the full 
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amount until the youngest child reaches majority. Britton 
v. Britton, 1983-NMSC-084, 100 N.M. 424, 671 P.2d,1135: 

Accrued and unpaid periodic child support in- 
stallments mandated in a divorce decree are each consid- 
ered final judgments on the date they become due, Britton 
v. Britton, 1983-NMSG-084, 100 N.M. 424, 671,.P.2d 1135. 

Statute of limitations. — Because each monthly child 
support installment mandated in the final decree is.a final 
judgment, the statute of limitations period found in 37-1-2 
NMSA 1978 applies, Britton v, Britton, 1983-NMSC-084, 
100 N.M. 424,671 P.2d 1135. 


D. CHILD SUPPORT. 


- Court unauthorized to withhold support until vis- 
itation allowed. — The trial court acted beyond its stat- 
utory authority in establishing the payment of child sup- 
port into a trust which provided for the parties! children's 
post-minority education, until the mother allowed reason- 
able visitation rights. Dillard v: Lae; 1286-NMGA 08S 
104 N.M. 768, 727 P.2d 71. 

Judicial district's. child shlisiord guidelines are 
taken into consideration by the trial court with the other 
circumstances of a case when awarding child support; 
these guidelines are not mandatory amounts that the trial 
court must use in setting child support payments. Chavez 
v. Chavez, 1982-NMSC-104, 98 N.M. 678, 652 P:2d 228. 

Present ability to pay essential in contempt sen- 
tence. — Present ability to pay arrears of monthly sums 
allowed for support of children is essential to validity of a 
contempt sentence to continue until payment, and, where 
record shows that such sentence was imposed in absence 
of ability to pay, the sentence will not be sustained on ha- 
beas corpus. Ex parte Sedillo, 1929-NMSC- 038, 34 N.M. 
98, 278 P. 202. 

Children not to be denied trust benefits as punish- 
ment of delinquent mother. — Where the court has’ set 
aside a portion of the common property of divorced parents 
for the support of their children’and placed it in the hands 
of a trustee, the children should not be‘deprived of the ben- 
efits of such provision by way of punishment of the delin- 
quent mother. Fullen v. Fullen, 1915-NMSC-091, 21 N.M. 
212, 153 P. 294, superseded by statute Fairchild v. United 
Serv. Corp. ,1948-NMSC-048; 52 N.M. 289, 197 P.2d 875.» 

Parent not entitled to carry-back credit against 
delinquent support payments. — While a parent is en- 
titled to credit against support payments falling due after 
social security payments to his child, which resulted from 
his contribution to the social security fund and his retire- 
ment, he is not entitled to a carry-back credit against sup- 
port payments that were delinquent when the social secu- 
rity payments began. Mask v. Mask, 1980-NMSC-134, ee 
N.M. 229, 620 P.2d 883. 

Both parents on equal footing. — Although a trial 
court should consider the various circumstances that 
bear on both parents! ability to provide needed support, 
both parents still have the duty to support their minor 
children. Henderson v. Lekvold, 1980- NMSC- 133, “r NM. 
288, 621 P.2d 505, © 

Consideration, for support; of disability: ei 
efits. — Trial court was not precluded from considering 
the husband's disability benefits as part of his financial 
resources in determining a reasonable amount of child 
support, where the parties had previously agreed not to 
consider the disability benefits and the court made this 
agreement explicit in a subsequent order. Hopkins v. 
Guin, 1986-NMCA-097, 105 N.M. 459, 734 P.2d 287, cert. 
quashed, 105 N.M. 395, 733 P.2d 364 (1987). 

Father in contempt not released on habeas corpus 
where separation regarded permanent. — A father 
adjudged in contempt for failure to pay monthly sums de- 
creed for support of children will not be discharged on ha- 
beas corpus on the ground that court had no jurisdiction 
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to render the decree, where it appears that both parties 
and the court regarded the separation as permanent, al- 
though not expressly alleged in'the,complaint. Ex parte 
Sedillo, 1929-NMSC-038, 34 N.M. 98, 278 P. 202. 

Child support enforceable by attachment, — Court 
may enforce by attachment as for contempt its decree for 
monthly payments for support of children. Ex parte Se- 
dillo, 1929-NMSC-038, 34 N.M. 98, 278 P. 202. 

Scope of review on appeal of child support award 
is limited to examining the record only to determine if the 
trial court abused its discretion by fixing an amount con- 
trary to all reason. Spingola v. Spingola, 197 8-NMSC- 045, 
91 N. M: 737,580 P.2d 958. * ° 


_E, MODIFICATION OF CHILD SUPPORT. 


Construed with 40-4-11.1 NMSA 1978. — The leg- 
islature intended 40-4-11.1 NMSA 1978.to update and 
make uniform throughout the state the amount of the 
child support obligation based on the income of the par- 
ents, but did not intend to abolish the requirement that 
the party seeking modification make the traditional show- 
ing of a substantial change in circumstances, harmoniz- 
ing 40-4-11.1 NMSA 1978 with 40-4-7 NMSA 1978 and 
giving effect to both. Perkins v. Rowson, 1990-NMCA-089, 
110 N.M, 671, 798 P.2d 1057, cert. denied, 110 N.M. 641, 
798 P.2d 591. 

Applicable date for modification of child support 
payments is date of filing of petition or pleading 
rather than the date of hearing, unless there is an unrea- 
sonable delay in bringing the case to trial by a party or 
unless there are unusual circumstances, Montoya v. Mon- 
toya, 1980-NMSC-122, 95 N.M. 189, 619 P.2d 1233, . 

Modification of child support payments discre- 
tionary. — Whether to modify an award of support pay- 
ments is in the discretion of the trial judge. Barela v. 
Barela, 1978-NMSC-047, 91 N.M. 686, 579 P.2d 1253. 

Local district court guidelines should be consulted in 
determining modifications of child support payments. Sp- 
ingola v, Spingola, 1978-NMSC-045, 91 N.M. 737, 580 P.2d 
958 (decided under prior law), 

Role of appellate court. — Any change in child sup- 
port is a matter within the discretion of the trial court and 
appellate review is limited to examining the record only to 
determine if the trial court abused its A estiin by fixing 
an amount contrary to all reason. Henderson v, Lekvold, 
1980-NMSC-188, 95 N.M. 288; 621 P.2d 505; Henderson 
v, Lekvold, 1983 -NMSC-001, 99 N.M. 269, 657 P.2d 125, © 

Credit ‘for pre-order payments invalid modifica- 
tion, — The trial court erred in crediting the husband 
with child support "prepayments." Parties may not, by 
private agreement, modify future child support obliga- 
tions; rather, modification of future child support is a 
matter to be determined by the courts. Ingalls v. Ingalls, 
1994-NMCA-148, 119 N.M. 85, 888 P.2d 967. 

A husband who made unauthorized "prepayments" of 
child support need not lose credit for his prepayments; the 
husband could file a petition to modify his future child sup- 
' port obligations and, in such a case, an agreement between 
the parties to the effect that the husband would "prepay" 
child support in exchange for a reduction in such payments 
in the future, coupled with actual payment in this man- 
ner, should receive serious consideration by the trial court 
in weighing prospective modification. Ingalls v. Ingalls, 
1994-NMCA-148, 119 N.M, 85, 888 P.2d 967. 

Stipulated agreements setting child support 
amounts modifiable. — Because the rights of the chil- 
dren, as innocent third parties, are involved in stipu- 
lated agreements setting child support amounts, to make 
such agreements nonmodifiable would not be in the best 
interests of the children and is therefore against the 
strong public policy of this state. Spingola v. Spingola, 
1978-NMSC-045, 91 N.M. 737, 580 P.2d 958. 
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Past child support payments not modifiable. — 
Under former 22-7-6(C) (now 40-4-7G) NMSA 1978, a 
court does not have discretion to modify past, as»distin- 
guished from future, child support payments and arrear- 
ages once accrued cannot be forgiven. Gomez v. Gomez, 
1978-NMSC-093, 92 N.M. 310, 587 P.2d 963, overruled on 
other grounds Montoya v. atonsatior 1980-NMSC-122, 95 
N.M. 189, 619 P.2d 1233. 

Burden on party seeking to modify child support. 

— In a petition to modify the amount of child support, 
the burden of proofiis on the moving party to satisfy the 
court that the circumstances have so changed as to justify 
the modification. Spingola v. Spingola, 1978-NMSC-045, 
91 N.M. 737, 580 P.2d 958; Schuermann v. Schuermann, 
1980-NMSC-027, 94.N.M. 81, 607 P.2d 619. 

Presumption: favors reasonableness of original 
decree. — Every presumption is in favor of the reason- 
ableness of the original decree in a proceeding to modify a 
provision for the custody of minor children. Schwermann v. 
Schuermann, 1980-N MSC-027, 94 N.M..81,; 607 P.2d 619. 

Issue presented by petition to modify. — The issue 
beforeany trial court on a petition to modify the amount 
of child support payments is whether there has been a 
showing of a change in circumstances that is substantial. 
Smith v. Smith, 1982-NMSC-088, 98.N.M. 468,649 P.2d 
1381.) 

Burden of vitones is on the petitioner to satisfy the 
trial. court that the circumstances have substantially 
changed, thereby justifying the requested modification. 
Smith viSmith, 1982-NMSC- 088, 98 N.M. 468, 649 P.2d 
1381. 

Retroactive application } of increase. — A child 
support increase should not apply retroactively where 
the trial court is dealing with present needs. Chavez v. 
Chavez, 1982-NMSC-104, 98 N.M. 678, 652 P.2d 228: 

Change must be substantial. — There must be a sub- 
stantial change of cireumstances to warrant a modification 
of child support occur ring subsequent to the adjudication 
of the previous award. Chavez v. Chavez, 1982-NMSC-104, 
98.N.M. 678, 652 P.2d 228. 

If decree modified then changes measured from 
modification, — A ‘rial court should not go back to the 
date a divorce decree was originally entered to determine a 
material change in circumstances, where a modified decree - 
was entered for ascertaining the amount of child support. 
The doctrine of res judicata prevents the trial court from 
considering any matters prior to the modified decree, Smith 
uv. Smith, 1982-NMSC-088, 98 N.M. 468, 649 P.2d 1381). 

Requirements for change of circumstances, — For a 
change in the amount of child support ordered, this section 
requires a showing of changed circumstances; the change 
must. be substantial, materially affecting the existing wel- 
fare of the child, and must have occurred since the prior 
adjudication where child support was originally awarded. 
Unser v. Unser, 1974-NMSC-063, 86 N.M. 648, 526 P.2d 790, 

_The issue before a trial court on a petition to modify 
the amount of child. support,is whether there has been,a 
showing of a’change in circumstances; the change must 
be substantial, materially affecting the existing welfare of 
the child, and must have occurred since the prior adjudi- 
cation where child support was originally awarded. Spin- 
gola v. Spingola, 1978-NMSC-045, 91 N.M..737, 580 P.2d 
958; Henderson v. Lekvold, 1980-NMSC-1338, 95 N.M. 288, 
621 P.2d 505. 

Totality of circumstances needs considered in 
modifying child support award. Henderson v. Lekvold, 
1980-NMSC-133, 95 N.M. 288, 621 P.2d 505. 

Effect on support of bad faith reduction in in- 
come. — Trial court's refusal.to reduce the husband's 
child support obligation was not an abuse of discretion, 
where he was found not to have acted in good faith when 
he, voluntarily made a career change which resulted 
in a major reduction of his income., Wolcott v. Wolcott, 
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1987-NMCA-038, 105 N.M. 608,735 P.2d 326, cert. denied, 
105 N.M, 618, 735 P.2d 635. 
Dramatic increase in father's income as substan- 


tial change in circumstances. — A trial court's adamant. 
refusal to consider a’ dramatic increase in a father's income - 


as a substantial change in circumstances was arbitrary, ca- 
pricious and beyond the bounds of reason. Spingola v. Spin- 
gola, 1978-NMSC-045, 91 N.M. 737, 580 P.2d 958. 

Prospective changes in financial condition not 
ground for modification. — Prospective changes in 
a parent's financial condition are not grounds for modi- 
fication of a child support decree. Henderson v. Lekvold, 
1980-NMSC-133, 95 N.M. 288, 621 P.2d 505. 

No decrease in support upon voluntary assump- 
tion of excessive financial burdens. — A parent's duty 
to support his children is not decreased when a parent 
voluntarily assumes an excessive financial burden only 
for his convenience and investment. Henderson v. Lekvold, 
1980-NMSC-133, 95 N.M. 288, 621 P.2d 505. 

Changes in total number of dependents being 
supported considered. — Evidence of changes in the to- 
tal number of dependents being supported by both parties 
demands the attention of the court. Spingola v. Spingola, 
1978-NMSC-045, 91 N.M. 737, 580 P.2d 958. 

Whether custodial parent fostering good rela- 
tions between noncustodial parent and children 
considered. — On a motion to modify child support 
payments, it is proper for the trial court to inquire as 
to whether the custodial parent is fulfilling the duty 
to foster good relations between the noncustodial par- 
ent and the children, as this may be considered as a 
factor bearing on the amount of child support-that is 
granted over and above the normal necessities. Spin- 
gola v. Spingola, 1978-NMSC-045, 91 N.M. 737, 580 
P.2d 958. 

Where a custodial parent is financially able to support 
the children and the children refuse to visit their other 
parent due to the emotional influence of the custodial par- 
ent, the court in its discretion has the power to terminate 
future support obligations of the noncustodial parent. 
Gomez v. Gomez, 1978-NMSC-098, 92 N.M. 310, 587 P.2d 
963, overruled on other grounds by Montoya v. Montoya, 
1980-NMSC-122, 95 N.M. 189, 619 P.2d 1233. 

Impact of subsequent remarriage on support ob- 
ligation. — A subsequent remarriage by either or both 
of the parties may have some effect upon the financial re- 
sources available to support and maintain the children of 
divorced parents. Spingola v. Spingola, 1978-NMSC-045, 
91 N.M. 787,'°580 P.2d 958; Henderson v, Lekvold, 
1980-NMSC-133, 95 N.M. 288, 621 P.2d 505. 

Military allowances considered in determining 
change of circumstances, — Military allowances are 
proper sources of income that a state trial court can consti- 
tutionally consider in'determining whether there has been 
a financial change of circumstances sufficient to warrant 
an increase of child support payments. So long as the ac- 
tion of the state court does not frustrate a’ substantial in- 
terest by preventing the military payments from reaching 
the designated beneficiary, the federal supremacy clause 
does not demand that state law be overridden. Peterson v. 
Peterson, 1982-NMSC-098, 98. N.M. 744, 652 P.2d 1195. 

Relief from child support where new facts. — 
Court may relieve defendant of the payment of future 
installments for child support, if new facts make such a 
change proper. Quintana v. Quintana, 1941-NMSC-038, 45 
N.M. 429, 115 P.2d 1011; Lord v. Lord, 1932-NMSC-072, 
37 N.M. 24, 16 P.2d 933, modified, 1983-NMSC-055, 37 
N.M. 454, 24 P.2d 292. 

Principal issue on request for increased child 
support is whether husband's circumstances have so 
changed as to warrant the increase requested. In order to 
determine whether such a change has occurred, it is neces- 
sary to examine into and consider his prior circumstances. 
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Horcasitas v, House, 1965- NMSC-074, 75 N.M. 317, 404 
P.2d 140. 

On appeal from. detiial of petition to modify child 
support the reviewing court should decide whether the 
findings of the trial court:are supported by substantial 
evidence, whether any refused findings should have been 
made and whether there was an abuse of discretion by 
the trial court. Spingola v. Spingola, 1978-NMSC-045, 91 
N.M. 737, 580 P.2d 958. 


F, POST-MAJORITY CHILD SUPPORT. 


Legislative intent behind Subsection C of this 
section is that post-minority education agreements in 
marital settlements may now merge into the divorce de- 
cree and the court has jurisdiction to enforce the agree- 
ment. Weddington, v. Weddington, 2004-NMCA-034, 135 
N.M. 198, 86 P.3d 623, 

Once the parties have voluntarily agreed to pro- 
vide for post-secondary education of their chil- 
dren, there exists an agreement that the district court 
can interpret, if it is ambiguous, and also enforce. Wed- 
dington v. Weddington, 2004-NMCA-034, 135 N.M. 198, 
86 P.3d 623, 

Enforcement of parties’ agreement regarding post- 
minority education is now governed by this section. and 
the district court has jurisdiction to enforce the agreement 
after employing contract construction tools. Weddington v. 
Weddington, 2004-NMCA-034, 135 N.M. 198, 86 P.3d 623. 

Post-emancipation child support. A. parent’s 
support obligation will continue past a child’s emanci- 
pation only if the child is emancipated by age and still 
attending high school or if the parties to a marriage dis- 
solution agree in writing to continue support. Diamond 
v. Diamond, 2011-NMCA-002, 149 N.M. 133, 245 P.3d 
578, cert. granted, 2010-NMCERT-012, 150 N.M, 492, 
263 P.3d 269. 

Court cannot provide for children who have 
passed the age of majority. Psomas v. Psomas, 
1982-NMSC-154, 99 N.M. 606, 661 P.2d 884, overruled in 
part by Walentwoski v. Walentowski, 1983- NMSC- 097, 100 
N.M. 484, 672 P.2d 657. 

Trial court does not have jurisdiction over post- 
minority education for children, Christiansen v. Chris- 
tiansen, 1983-NMSC-058, 100 N.M. 102,666 P.2d 781. — 

Agreement for post-minority child support. — The 
district court has the power, arising from its original juris- 
diction over matters sounding in contract, to enforce valid 
agreements for post-minority support. Ottino v. Ottino, 
2001-NMCA-012, 130 N.M. 168, 21 P.3d 37, cert. quashed, 
131 N.M. 363, 36 P.3d 953. 

A marriage settlement agreement covering post- 
minority support was not rendered unenforceable by 
its inclusion in the final divorce decree. Oftino v. Ottino, 
2001-NMCA-012, 130 N.M. 168, 21 P.3d 37, cert. quashed, 
131 N.M, 363, 36 P.3d 953. 

Application of new age of majority to decree not 
unconstitutional. — Although trial court had continuing 
jurisdiction to modify divorce decree containing child cus- 
tody provisions under the provisions of this section, that 
decree was considered final and not within the meaning of 
a "pending case" in N.M. Const., art. IV, § 34. Therefore, ap- 
plication of 28-6-1 NMSA 1978, which by its operation freed 
divorced father from making support payments to daughter 
who had reached age of 18, and thus, under the new section, 
was no longer a minor, was not unconstitutional. Phelps v. 
Phelps, 1973-NMSC-044, 85.N.M. 62, 509 P.2d 254. 

Disposition of property or funds for children 
upon reaching majority. — This statute only confers 
power on district court to provide for the children during 
their minority, and when they reach the age of 21 (now 18) 
years all power over them ceases and the district. court 
must at this latter time make disposition of any property 
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or funds created for the maintenance and education of 
such children. In re Coe's Estate, 1952-NMSC-078, 56 
N.M. 578, 247 P.2d 162. 

‘This section precludes the court from retaining con- 
trol of any provision in decrees providing funds for post- 
minority education. When the children reach majority, the 
court must dispose of and relinquish control over any of 
the remaining funds created for their education. Spingola 
v. Spingola, 1979-NMSC-079, 93 N.M. 598, 603 P.2d 708 
(decided under prior law). 38 

Duty of support for disabled child. — Parents have 
a common law continuing duty to support a severely dis- 
abled child if the child was disabled before reaching the 
age of majority, and the court had authority to enforce 
such duty. Cohn v. Cohn, 1997-NMCA-011, 123 N.M. 85, 
934 P.2d 279. 

Substantial evidence of disability and need for 
continued child support. — Where petitioner filed a 
motion to establish child support for her nineteen-year- 
old disabled son, evidence presented at trial that son was 
born with a genetic disorder and a clubbed foot, had an 
IQ in the severely impaired range, tested in the mildly to 
moderately impaired level in learning and memory skills, 
language functioning, visual, and motor skills, and was 
limited in all adaptive functioning areas, which include 
motor skills, social communication, personal living skills, 
and community living skills, provided a substantial evi- 
dentiary basis for the district court to conclude that son 
was disabled upon reaching majority and was an adult 
entitled to continuing child support. Gonzales v. Shaw, 
2018-NMCA-059. 

Trial court did not ‘abuse its discretion in refusing 
to offset social security benefit. — Where petitioner 
filed a motion to establish child support for her nineteen- 
year-old disabled son, and where'respondent argued that 
the district court erred in not deducting son’s receipt of 
social security disability funds in making the court’s child 
support calculation, the district court did not abuse its 
discretion in its child support calculation, because the so- 
cial security funds received by son were the result of son’s 
personal disability and did not come through either par- 
ent. Gonzales v. Shaw, 2018-NMCA-059, 

Trial court did not abuse its discretion in award- 
ing attorney fees and costs. — Where petitioner filed 
a motion to establish child support for her nineteen-year- 
old disabled son, and where respondent argued that the 
facts of the case did not rise to the level of-an incapaci- 
tated adult child, despite son’s defined disabilities, the 
trial court did not err in awarding petitioner her attorney 
fees and costs, where ‘the evidence established that re- 
spondent ignored the medical expert’s report and findings 
that son was disabled, declined to settle the case despite 
encouragement from the court to doso, and caused peti- 
tioner to incur additional costs and unnecessary attorney 
fees. Gonzales v. Shaw, 2018-NMCA-059. 

Court's jurisdiction not extended by parties' 
agreements. — The jurisdiction of the court to enforce 
child support provisions in a divorce decree after the chil- 
dren have reached majority cannot be extended by agree- 
mentof the parties. Spingola v. Spingola, 1979-NMSC-079, 
93 N.M. 598, 603 P.2d 708. 


VI: EXPENSES OF PROCEEDING, 


Implementation of Subsection A — Rules 1-054(E) 
and 1-127 NMRA appear to implement Subsection A of 
this section, Bursum v. Bursum, 2004-NMCA-1338, 136 
N.M. 584, 102 P.3d 651, cert. denied, 2005-NMCERT-003, 
137 N.M. 290, 110 P.3d 506. 

California attorney fees. — With personal jurisdic- 
tion over both the wife and husband and subject matter 
jurisdiction over the division of their property, a New 
Mexico court could consider California attorney fees. 
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Bursum v. Bursum, 2004-NMCA-1338, 1386 N.M. 584, 102 
P.3d 651, cert. denied, 2005-NMCERT-0038, 137:N.M. 290, 
110 P.3d 506. 

Request for attorney fees. — By presenting the court 
with an affidavit, mother sufficiently alerted the court's 
attention to her request for attorney fees and preserved 
this issue for appeal. Grant v. Cumiford, 2005-NMCA-058, 
137 N.M. 485, 112. P.3d 1142. 

Central purpose of attorney fees award under this 
section is to remedy any financial disparity between the 
divorcing parties so that each may make an efficient and 
effective presentation of his or her claims in the underly- 
ing divorce case. Garcia v. Jeantette, 2004-NMCA-004, 134 
N.M. 776, 82 P.3d 947. 

Award of attorney fees to intervening third party 
not authorized. — Subsection A of this section does not 
authorize the district court to order an intervening third 
party to pay attorney fees incurred by a divorcing party 
who was required to bring a separate action to collect on 
a judgment entered in the divorce proceeding. Garcia v. 
Jeantette, 2004-NMCA-004, 134'N.M. 776, 82 P.3d 947. 

Consideration of parties' economic disparity. 
— In making’ its award of attorneys’ fees, the trial court 
properly considered the economic disparity between 
husband and wife and the husband's access to financial 
resources through his family. Monsanto v. Monsanto, 
1995-NMCA-048, 119 N.M. 678, 894.P.2d 1034; Bustos v. 
Bustos, 2000-NMCA-040, 128 N.M. 842, 999 P.2d 1074. 

Attorneys' and witnesses' fees as community 
debts. — A trial court does not abuse its discretion when 
it includes attorneys' fees and wife's expert witness fees 
as community debts to be paid out of community assets. 
Christiansen v. Christiansen, 1983-NMSC-058, 100 N.M. 
102, 666 P.2d 781. 

Trial court has authority to award wife attor- 
neys! fees in divorce action, but such award is discre- 
tionary and will be reviewed only as to whether there 
has been an abuse of discretion. Fitzgerald v. Fitzgerald, 
1962-NMSC-028, 70 N.M. 11, 369 P.2d 398. 

Amount of award for attorney fees rests within 
sound discretion of court; however, discretion in this re- 
gard must have been exercised with the purpose in mind 
of insuring the plaintiff an efficient preparation and pre- 
sentation of her case. The facts upon which the trial court 
apparently relied for its conclusion that plaintiff was enti- 
tled to no further award of attorney fees can hardly be con- 
sidered as demonstrating an exercise of sound discretion 
in determining that the money ‘previously awarded was 
sufficient to insure her an efficient preparation and pre- 
sentation of her case where she was precluded at the out- 
set of the final hearing, and at every point thereafter, from 
citing any law or giving any testimony on the question of 
attorney fees. Burnside v. Burnside, 1973-NMSC-091, 85 
N.M. 517, 514 P.2d 36. 

Many considerations enter into matter of fix- 
ing attorney fees, not the least important of which 
are: the ability, standing, skill and experience of the at- 
torney; the nature and character of the controversy; the 
amount involved, the importance of the litigation and 
the benefits derived therefrom. Michelson v. Michelson, 
1976-NMSC-026, 89 N.M. 282, 551 P.2d 638. 

Discretion of the trial court in the award of attorney fees 
is not unrestrained and it should consider various factors, 
including the most important one of economic disparity. 
Gomez v. Gomez, 1995-NMCA-049, 119 N.M. 755, 895 P.2d 
277, superseded by statute on other grounds, Erickson v. 
Erickson, 1999-NMCA-056, 127 N.M. 140, 978 P.2d 347. 

Fees allowed even if husband relieved of alimony 
payments. — Where a divorced husband was relieved 
from further payment of alimony, the court might still 
award the wife counsel fees. Lord v, Lord, 1933-NMSC-055, 
37 N.M. 454, 24 P.2d 292. 
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Discretion of court in awarding attorney fees. — 
The matter of attorney's’ fees lies within the discretion 
of the trial court, and its decision on this subject will 
not be disturbed unless anabuse of discretion is shown. 
Corliss v. Corliss, 1976-NMSC-023, 89 N.M.. 285, 549 
P.2d 1070. 

Consideration of phétiranties behavior. — So lorie 
as an award of attorney fees under Subsection A of this 
section does not duplicate.a sanction imposed for discov- 
ery abuse; obstructive behavior of a party during ‘litiga- 
tion is an‘appropriate factor for consideration in making 
such an award. Hakkila v. Hakkila, 1991-NMCA-029, 112 
N.M. 172, 812 P.2d 1320, cert. denied,.112 N.M. 77, 811 
P.2d 575. 

Where nonmoving party refused to sign settle- 
ment agreement. — Attorney's fees, which are permit- 
ted by this sectionsand were authorized under marital 
settlement agreement (MSA), were improperly denied by 
trial court, where nonmoving party's refusal to sign MSA 
was the cause of the action and required the fees to be 
incurred. Herrera v. Herrera, 1999-NMCA-034, 126:.N.M. 
705, 974 P.2d 675. 

Attorney's fees to be paid to spouse, not attorney. 
— An order directing the payment of attorney's fees by 
the husband in a divorce case direct to the wife's attor- 
ney is void. The: wife is the party to the, action, not the 
attorney, and the order must provide it be paid to her or 
to the clerk of the court for her benefit. Lloyd v, Lloyd, 
1956-NMSC-007, 60 N.M. 441, 292 P.2d.121. 

Awards of attorney's fees in divorce actions are to the 
wife, not the attorney. Dunne v. Dunne, 1972-NMSC-002, 
83 N.M. 377, 492 P.2d 994. 

Award not disturbed because attorney dissatis- 
fied. — Trial court's award of attorney's fees approved by 
wife would not be disturbed because attorney was dissat- 
isfied. Dunne v, Dunne, 1972-NMSC-002, 83 N.M. 377, 492 
P.2d 994, 

Law reviews. — For article, "Federal Taxation of New 
Mexico Community Property," see a Nat. Resources J. 104 
(1963). 

_ For note, "Family Law — austeds Pispute Between Bio- 
logical. Mother and Non-Biological, Non-Adoptive Party: 
A.C. vy. C.B.," see 23 N.M.L. Rev. 331.(1993). 

For comment on: Hill v. Matthews, 76.N.M. 474, 416 P.2d 
144 (1966), see 7 Nat. Resources J. 129 (1967), 

For comment. on Trujillo v, Padilla,.79 N.M. 245; 442 
P.2d 203 (1968), see 9 Nat. Resources J. 101 (1969). 

For.symposium, "Equal Rights in Divorce and Separa- 
tion," see 3. N.M.L: Rev..118 (1973), 

For article, "Child Support Enforcement: The New Mex- 
ico Experience," see 9 N.M.L. Rev. 25 (1978-79). 

For comment; "In-Migration of Couples from Common 
Law Jurisdictions: Protecting the Wife at the Dissolution 
of the Marriage," see 9 N.M.L. Rev. 118 (1978-79), 

For note, "Guidelines for Modification of Child. Sup- 
port Awards: Spingola v. Spingola," see 9 N.M.L. Rev. 201 
(1978-79). 

For article, ' ‘Survey of New Mexico Law, 1979-80: Do- 
mestic Relations and Juvenile Law," see 11 N.M.L. Rev. 
134 (1981), 

For annual survey of New Mexico law relating to do- 
mestic relations, see 12 N.M.L. Rev. 325 (1982), 

For article, "Strange Bedfellows; The Uneasy Alliance 
Between Bankruptcy and Family Law,' see 17 N.M.L, Rev. 
1 (1987). . 

For ‘annual survey of domestic relations law in New 
Mexico; see 18.N;M.L. Rev. 371 (1988). 

For annual survey of New Mexico family law, 19 N.M.L. 
Rev. 692 (1990), 

For note, "New Mexico Changes the Method of Allocat- 
ing Future Pension Benefits Between Divorcing Spouses: 
Ruggles v, Ruggles," see 25 N.M.L. Rev. 249 (1995), 
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-Am. Jur. 2d, A.L.R. and C.J.S. references. — 24 Am. 
Jur.-2d Divorce and Separation §§ 477, 607, 608, 1001, 
1005. 

Change in financial condition or needs of husband or 
wife as ground for modification of decree for perme or 
maintenance, 18 A.L.R.2d 10. c 

Trial court's.jurisdiction as to alimony or irciehertetnna 
pending appeal of matrimonial action, 19 A.L.R.2d 703. 

‘Divorce decree as res judicata or estoppel as to previ- 
ous marital status, against or in favor of third set 20 
A.L.R.2d:1163. 

Default decree in divorce rane as estoppel or res sane 
cata with respect of marital Pnpenay rights, 22 A. i R.2d 
724. 19 | 
Power of court, in abaehae of express authority, to ‘gfe 
relief from judgment by default in divorce action, 22 
A.L.R.2d 1312. 

Pension of husband as resource aebilil court may con- 
sider in determining amount of alimony, 22:A.L.R.2d 1421. 

Condonation of cruel treatment as defense in divorce 
action, 32.A.L.R.2d 107. 

Reconciliation as affecting separation agreement or de- 
cree, 35 A:L:R.2d 707, 36 A.L.R.4th 502. 

Husband's right to alimony, maintenance, suit money, 
or attorney's fees, 66 A.L.R.2d 880. if 

(Propriety of reference in connection with fixing aigane 
of alimony, 85 A.L.R.2d 801. 

Credit for payments on temporary alimony pending ap- 
peal, against liability for Paerea iat i 86 A.L.R.2d 
696. 

Right of attorney to confine divorce or soresation suit 
against client's wishes, 92 A.L:R.2d 1009. 

Propriety and effect of undivided award for support of 
more than one person, 2 A.L.R.3d 596. 

Consideration of tax liability or consequences in deter- 
mining alimony or property settlement provisions of di- 
vorce or separation, 51.A.L.R.3d 461, 9 A.L.R.5th 568, 

Effect. of remarriage of spouses to each other on per- 
manent alimony provisions in final divorce decree, 52 
A.L.R.3d 1334. 

Provision in divorce decree that one party dhtain or 
maintain life insurance for benefit of other party or child, 
59. A.L.R.3d 9. 

Right, in custody proceedings, to cross-examine inves- 
tigating officer whose report. is used by the court in its 
decision, 59 A.L.R.3d 1337, 

Wife's, possession of independent means as affecting her 
right to temporary alimony or allowance for support of 
children, 60.A,L.R.3d 728. , 

Divorce: power of court to modify decree Fn: support, ali- 
mony, or the like, based on perience ent of the parties, 61 
A.L.R.3d 520. 

Effect. in subsequent irdededig bf sareteres if findings 
or implications in divorce decree or in support or custody 
order made incidental thereto, 78 A.L.R.3d 846... 

Adulterous wife's right to permanent alimony, 86 
A.L.R.3d 97. 

Grandparents’ visitation rights after dissolution of mar- 
riage, 90 A.L.R.3d 217... 

Father's liability for support of child furnished after di- 
vorce decree which awarded custody to mother but made 
no provision for support, 91 A.L.R.3d 530, 

Propriety in divorce proceedings of awarding rehabilita- 
tive alimony, 97 A.L.R.3d 740, 

Parent's obligation to support unmarried minor child 
who refuses to live with parent, 98 A.L.R.3d 334. 

Divorced woman's subsequent sexual relations or mis- 
conduct as warranting, alone or with other circumstances, 
modification of alimony decree, 98 A.L.R.3d 453. 

Propriety of decree in proceeding between divorced par- 
ents to determine mother's duty to pay support for chil- 
dren in custody of father, 98 A.L.R.3d 1146. 
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Right to require psychiatric or mental examination 
for party seeking to obtain or retain custody of child, 99 
A.L.R.3d 268. 

Responsibility of noncustodial divorced parent to pay 
for, or contribute to, costs of child's college education, 99 
A.L.R.3d 322. 

Action based upon reconveyance, upon promise of rec- 
onciliation, of property realized from divorce award or 
settlement, 99 A.L.R.3d 1248. 

Custodial parent's sexual relations with third, per- 
son as justifying modification of child custody order, 100 
A.L.R.3d 625, 

Validity and effect, as between former spouses, of 
agreement releasing parent from payment of child 
support provided for'in an earlier divorce decree, 100 
A.L.R.3d 1129. 

Visitation rights of persons other than natural parents 
or grandparents, 1 A.L.R.4th 1270. 

Removal by custodial parents of child from jurisdic- 
tion in violation of court order as justifying termination, 
suspension, or reduction of child support payments, 8 
A.L.R.4th 1231. 

Right of incarcerated mother to retain custody of infant 
in penal institution, 14 A.L.R.4th 748. 

Appointment or discharge of receiver for marital or 
community property necessitated by suit for divorce or 
separation, 15 A.L.R.4th 224. 

Necessity of requiring presence in court of both parties 
in proceedings relating to custody or visitation of children, 
15 A.L.R.4th 864. 

Propriety of awarding joint custody of children, 17 
A.L.R.4th 1013. 

Divorce and separation: effect of trial court giving con- 
sideration to needs of children in making property divi- 
sion - modern status, 19 A.L.R.4th 239. 

Validity and enforceability of escalation clause in di- 
vorce decree relating to alimony and child support, 19 
A.L.R.4th 830. 

Spouse's liability, after divorce, for community debt con- 
tracted by other spouse during marriage, 20A.L.R.4th 211, 

Authority of divorce court to award prospective or an- 
ticipated attorneys' fees to enable parties to maintain or 
defend divorce suit, 22 A.L.R.4th 407. 

Divorce and separation: appreciation in value of sepa- 
rate property during marriage without contribution by 
either spouse as separate or community property, 24 
A.L.R.4th 453, 

Effect of remarriage of spouses to each other on child 
custody and support provisions of prior divorce decree, 26 
A.L.R.4th 325. 

Excessiveness or adequacy of amount of money awarded 
as separate maintenance, alimony, or support for spouse 
without absolute divorce, 26 A.L.R.4th 1190. 

Excessiveness or adequacy of money awarded as tempo- 
rary alimony, 26 A.L.R.4th 1218. 

Excessiveness or adequacy of amount of money 
awarded for alimony and child support combined, 27 
A.L.R.4th 1038. 

Excessiveness or adequacy of amount of money awarded 


as permanent alimony following divorce, 28 A.L.R.4th 


786. 

Court-authorized permanent or temporary removal of 
child by parent to foreign country, 30 A.L.R.4th 548, 

Property settlement agreement as affecting divorced 
spouse's right to recover as named beneficiary under for- 
mer spouse's life insurance policy, 31 A.L.R.4th 59. 

Proper date for valuation of property being distributed 
pursuant to divorce, 34 A.L.R.4th 63. 

Court's authority to award temporary alimony or suit 
money in action for divorce, separate maintenance, or ali- 
mony where the existence of a valid marriage is contested, 
34 A.L.R.4th 814. 
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Order awarding temporary support or living expenses 
upon separation of unmarried partners pending contract 
action based on services relating to personal relationship, 
35 A.L.R.4th 409. 

Visitation rights of hodiosaxual or lesbian parent, 36 
A.L.R.4th 997, 

Validity and application of statute allowing endangered 
child to be temporarily removed from parental custody, 38 
A.L.R.4th 756. 

Propriety of provision of custody or visitation order de- 
signed to insulate child from parent's extramarital sexual 
relationships, 40 A.L.R.4th 812. 

Spouse's dissipation of marital assets prior to divorce 
as factor in divorce court's determination of property divi- 
sion, 41 A.L.R.4th 416. 

Divorce: equitable 
A.L.R.4th 481. 

Primary caretaker role of respective parents as factor in: 
awarding custody of child, 41 A.L.R.4th 1129. 

Stepparent's postdivorce duty to support stepchild, 44 
A.L.R.4th 520. 

Divorce and separation: treatment of stock options for 
purposes of dividing marital property, 46 A.L.R.4th 640. 

Valuation of stock options for purposes of divorce court's 
property distribution, 46 A.L.R.4th 689. 

Divorced or separated spouse's living with member 
of opposite sex as affecting other spouse's obligation 
of alimony or support under separation agreement, 47 
A.L.R.4th 38. 

Postmajority disability as reviving parental duty to 
support child, 48 A.L.R.4th 919. 

Child support: court's authority to reinstitute parent's 
support obligation after terms of prior decree have been 
fulfilled, 48 A.L.R.4th 952. 

Necessity that divorce court value property before dis- 
tributing it, 51 A.L.R.4th 11, 

Modern status of views as to validity of premarital 
agreements contemplating divorce or separation, 53 
A.L.R.4th 22. 

Enforceability of premarital agreements governing sup- 
port or property rights upon divorce or separation as af- 
fected by circumstances surrounding execution - modern 
status, 53 A.L.R.4th 85: 

Enforceability of premarital agreements governing sup- 
port or property rights upon divorce or separation as af- 
fected by fairness or adequacy of those terms - modern 
status, 538 A.L.R.4th 161. 

Divorce: excessiveness or adequacy of combined prop- 
erty division and spousal support awards - modern cases, 
55 A.L.R.4th 14. 

Right to jury trial in state court divorce proceedings, 56 
A.L.R.4th 955, 

Right to attorneys' fees in proceeding; after absolute di- 
vorce, for modification of child custody or support order, 57 
A.L.R.4th 710. 

Divorce property distribution: real estate or trust prop- 
erty in which interest vested before marriage and was re- 
alized during marriage, 60 A.L.R.4th 217. 

Divorce property distribution: treatment and method of 
valuation of future interest in real estate or trust property 
not realized during marriage, 62 A.L.R.4th 107. 

Prejudgment interest awards in divorce, cases, 62 
A.L.R.4th 156. 

Power to modify spousal support award for a lim- 
ited term, issued in conjunction with divorce, :so as to 
extend the term or make the award permanent, 62 
A.L.R.4th 180. 

Divorce: voluntary contributions to child's education ex- 
penses as factor justifying modification of spousal support 
award, 63 A.L.R.4th 436. 

Child custody: separating children by custody awards 
to different parents - post-1975 cases, 67 A.L.R.4th 354, 


distribution deta: 41 
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Divorce and separation: effect-of court order prohibiting 
sale or transfer of property on party's right to change ben- 
eficiary. of insurance policy, 68 A.L.R.4th 929. 
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Divorce and separation; attributing undisclosed income _ 
to parent or spouse for purposes of making abide or cacy : 


sal support award, 70 A.L.R.4th 173. 

State court's authority, in marital or child pepe pro- 
ceeding, to allocate federal income tax dependency. ex- 
emption for child to noncustodial parent under §'152(e) 
of, the Internal Revenue Code (26, USCS § 152(e)), 77 
A.L.R.4th 786, 

Valuation of goodwill in medical or dental; practice 
for purposes of divorce court's property distribution, 78 
A.L.R.4th- 853. : 

Accrued vacation, holiday time, amet sick leave as mari- 
tal or separate property, 78 A.L.R.4th 1107. 

Death of obligor spouse as affecting alimony, 79 
A.L.R.4th 10. 

Divorce and. separation: goodwill in law practice as 
property subject. to distribution on dissolution of, mar- 
riage, 79 A.L.R.4th 171, 

What constitutes order made pursuant to state domes- 
tic relations law. for purposes of qualified domestic rela- 
tions order exception to antialienation provision of Km- 
ployee Retirement Income Security Act of 1974 (29 USCS 
§.1056(d)), 79. A.L.R.4th 1081. 

Child: custody and visitation,rights of person, infected 
with AIDS, 86 A.L.R.4th 211, 

Divorce: court's authority to institute or increase spou- 
sal support award after discharge of prior property award 
in bankruptcy, 87 A.L.R.4th 353, 

Denial or restriction of visitation, rights, to parent 
charged with sexually abusing child, 1.A.L.R.5th 776. 

Parent's child support liability as affected by other par- 
ent's fraudulent. misrepresentation regarding sterility 
or use of birth control, or refusal to abort pregnancy, 2 
A.L.R.5th 337, 

Divorce: spouse's right to.order that other spouse pay 
expert witness fees, 4 A.L.R.5th 403. 

Divorce , and . separation: consideration of tax con- 
sequences in. distribution .of, marital. property, 9 
A.L.R.5th 568. 

Divorce and separation: award of interest on deferred 
installment. payments..of marital asset distribution, 10 
A,L.R,5th 191. 


Spouse's, right to: set off,.debt owed by other spouse 


against accrued spousal or child support: payments, 11 

A.L.R.5th.259.. 
Consideration of obligated spouse's earnings from over- 

time or "second job" held in addition to regular full-time 
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employment in fixing alimony or child support awartlss 17 
A.L.R.5th 143, 

Excessiveness of adequacy of attorneys' fees in domseatia 
relations cases, 17 A.L.R.5th 366, 

Parent's use of drugs as factor in award. of custody of 
children, visitation rights, or termination of parental 
rights, 20 A.L.R.5th 534. 

Right to credit on child support payments for social se- 
curity or other government dependency’ payments made, 
for benefit of child, 34 A.L,R.5th 447.. 

Smoking as factor in child custody and visitation cases, 
36 A.L.R.5th 377. 

Alimony as affected by recipient spouse's remarriage in 
absence of controlling specific statue, 47 A.L.R.5th 129,, 

‘Excessiveness. or inadequacy of lump-sum alimony 
award, 49 A.L.R.5th 441, 

Alimony or child-support awards as subject to attor- 
neys' liens, 49 A.L.R. 5th 595. 

Consideration of obligor's personal-injury | recov- 
ery or settlement infixing alimony or child support, 59 
A.L.R.5th 489. 

Custodial parent's homosexual or lesbian relationship 
with third person as justifying modification of child cus- 
tody order, 65 A.L.R.5th 591. 

Effect of same-sex relationship on right to spousal sup- 
port, 73.A.L.R.5th 599, 

Copyright, patent, or other intellectual property as 
marital property for purposes of alimony, supports or di- 
vorce settlement, 80 A.L.R.5th 487. 

Spouse's cause of action for negligent personal i imuary, or 
proceeds therefrom,.as separate or: wriiagr ro property, 
80 A.L.R.5th 633. 

Divorce decree or settlement agreement..as affecting 
divorced spouse's right to recover as named beneficiary 
on former spouse's individual retirement account, 99 
A.L.R.5th 637. 

Propriety of equalizing income of spouses through ali- 
mony awards, 102 A.L.R.5th 395. 

Debts for alimony, maintenance, and support as excep- 
tions to bankruptcy discharge, under § 523(a)(5).of Bank- 
ruptcy Code of 1978 (11 USCS § 523(a)(5)), 69 A.L.R. Fed. 
403. 

Pre-emptive effect of Employee Retirement Income Se- 
curity Act (ERISA) provisions (29 USCS §§ 1056(d)(3), 
1144(a), 1144(b)(7)) with respect. to orders entered in do- 
mestic relations proceedings, 116 A.L.R. Fed. 503. 

27B C.J.S. Divorce §§ 306 et seq., 508 et seq.; 27C C.J.S. 
Divorce, §.611 et seq. 


40-4-7.1. Use of life insurance policy as security. 


In any proceeding brought pursuant to the provisions of Section 40-4-7 NMSA 1978 or in any 
other proceeding for the division. of property or spousal or child support brought pursuant to the 
provisions of Chapter 40 NMSA 1978, the court may require either party or both parties to the 
proceeding to maintain the minor children of the parties or a spouse or former spouse as beneficia- 
ries on a life insurance policy,as security for the payment of: 

(1) ‘support for the benefit of the minor ‘children; 


(2) spousal support; or 


(3) the cost to equalize a property division in the event of the death. of the insured on.the life 


insurance policy. 


The court may also allocate the cost of the premiums of the life insurance tine? between the 


parties: 


History: 1978 Comp., § 40-4-7,1, enacted by Laws 
1993, ch. 110,§ 1. 
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40-4-7.2. Binding arbitration option; procedure. 


A. Parties to an action for divorce, separation, custody or time- -sharing, child support, spousal 
support, marital property and debt division or attorney fees related to such matters, including any 
post-judgment proceeding, may stipulate to binding arbitration by a signed agreement that pro- 
vides for.an award with respect to one or more of the following issues: 

- (1) valuation and division of real and personal property; 
(2). child support, custody, time-sharing or visitation; 
(3) spousal support; 
(4) costs, expenses and attorney fees; 
(5) enforceability of prenuptial and post-nuptial agreements; 
(6) determination and allocation of responsibility for debt. as between the parties; 
(7) any civil tort claims related to any of the foregoing; or 
(8). other contested domestic relations matters. 

B. Acourt may not order a party to participate in arbitration except to the extent a party has 
agreed to participate pursuant to a written arbitration agreement. When the party involved is a 
minor, then his parent must consent to arbitration. When the party involved is a minor with a 
guardian ad litem, the guardian ad litem must. provide written consent. When the party involved 
is a minor without a guardian ad litem, then in order for arbitration to proceed the court must find 
that arbitration is in the best interest of the minor. 

C. Arbitration pursuant to this section shall be heard by one or more arbitrator. The court shall 
appoint an arbitrator agreed to by the parties if the arbitrator consents to the appointment, 

D. Ifthe parties have not agreed to an arbitrator, the court shall appoint an arbitrator who: 

(1) is an attorney in good standing with the state bar of Ne 

(2) has practiced as an attorney for not less than five years ediately preceding the ap- 
pointment and actively practiced in the area of domestic relations 
Any period of time during which a person serves as a judge, speciaR@aster or child support hear- 
ing officer is considered as actively practicing in the area of domestit relations; 

(3). is another professional licensed and experienced in.the subject matt : that i is the area 
of the dispute. 

E. An arbitrator appointed pursuant to this section is immune from liability in regard to the 
arbitration proceeding to the same extent as the judge who has jurisdiction of the action that is 
submitted to arbitration. | . 

F. Objections to the qualifications of an arbitrator must be raised in connection with the ap- 
pointment by the court or they are waived. The court will permit parties to raise objections based 
on qualifications within ten days of appointment of an arbitrator. Parties who agree on an arbitra- 
tor waive objections to his qualifications. 

G, An arbitrator appointed pursuant to this section: 

(1) shall hear and make an award on each issue submitted for arbitration pursuant to the 
arbitration agreement subject to the provisions of the agreement; and 
(2) has all of the following powers and duties: 
(a) to administer an oath or issue a subpoena as provided by court rule; 
(b) to issue orders regarding discovery proceedings relative to the i issues being arbi- 
trated, including appointment of experts; and 

(c) to allocate arbitration fees and expenses between the parties, including imposing 
a fee or expense on a party or attorney as a sanction for failure to provide information, subject to 
provisions of the arbitration agreement. 

H. An arbitrator, attorney or party in an arbitration proceeding pursuant to this section shall 
disclose in writing any circumstances that may affect an arbitrator's impartiality, including, bias, 
financial interests, personal interests or family relationships. Upon disclosure of such a circum- 
stance, a party may request disqualification of the arbitrator. If the arbitrator does not withdraw 
within seven days after a request for disqualification, the party may file a motion for disqualifica- 
tion with the court. 

I. Ifthe court finds that the arbitrator is aiccpialitied the court may appoint another arbitra- 
tor, subject to the provisions of the arbitration agreement. 
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J. As soon as practicable after the appointment of the arbitrator, the parties and attorneys 

shall confer with the arbitrator to consider all of the following: 

(1) scope of the issues submitted; 4 

(2) date, time and place of the hearing;- 

(8) witnesses, including experts, who may testify; 

(4) appointment of experts and a schedule for exchange of expert reports or summary of 
expert testimony; and 

(5) subject to the provisions of Subsection K of this section, exhibits, documents or other 
information each party considers material to the case and a schedule for production or exchange 
of the information. An objection not made before the hearing to production or lack of production of 
information is waived. 

K. The arbitrator shall order reasonable access to information for each party that is material 
to the arbitration issues prior to the hearing, including the following: 

(1) acurrent complete sworn financial disclosure statement, when financial matters are 
at issue; 
(2) if acourt has issued an order concerning an issue subject to arbitration, a copy of the 
order; : 

(8) any relevant documents related to the arbitration issues defined by the arbitrator; 

(4) proposed award by each party for each issue subject to arbitration; and 

(5) expert opinions of experts to be used by either party or appointed by the arbitrator. 

L. Except as provided by this section, court rule or the arbitration agreement, a record shall 
not ordinarily be made of an arbitration hearing pursuant to this section unless either party re- 
quests it. If'a record is not reguired, an arbitrator may make a record to be used only by the arbi- 
trator to aid in reaching the@™cision. 

M. Unless waived by t arties, a record shall be made of that portion of the Haaitie that 
concerns child custody, visi n or time-sharing. 

N. The arbitration agreement may set forth any standards on which an award should be based, 
including the law*to be applied. An arbitration agreement shall provide that in deciding child sup- 
port issues, the arbitrator shall apply Section 40-4-11.1 NMSA 1978 when setting or modifying a 
child support order. 

O. Unless otherwise agreed to by the parties and arbitrator in writing or on the record, the ar- 
bitrator shall issue the written award on each issue within sixty days after the end of the hearing 
and after receipt of proposed findings of fact and conclusions of law if requested by the arbitrator. 

P. Ifthe parties reach an agreement regarding child custody, time-sharing or visitation, the 
agreement shall be placed on the record by the parties under oath and shall be included i in the 
arbitrator's written award. 

Q. The arbitrator retains jurisdiction to correct errors or omissions in an award upon motion 
by a party to the arbitrator within twenty days after the award is issued or upon the arbitrator's 
own motion. Another party to the arbitration may respond to the motion within seven days after 
the motion is made. The arbitrator shall make a decision on the motion within seven days after the 
expiration of the response time period. 

R. The court shall enforce an arbitrator's award or other order issued pursuant to this section 
in the same manner as an order issued by the court. A party may make a motion to the court to 
enforce an arbitrator's award or order. 

S. Any party in an action that was submitted to arbitration pursuant to this section shall file 
with the court a stipulated order, or a motion to enforce the award within twenty-one days after 
the arbitrator's award is issued unless otherwise agreed to by the parties in writing or unless the 
arbitrator or court grants an extension. 

T. Ifa party applies to the court for vacation of an arbitrator's award in binding arbitration 
issued pursuant to this section that concerns child custody, time-sharing or visitation, the court 
shall review the award based only upon the record of the arbitration hearing and factual matters 
that have arisen since the arbitration hearing that are relevant to the claim. The court may vacate 
an award of custody, time-sharing or visitation made in binding arbitration if the court finds that 
circumstances have changed since issuance of the award that are adverse to the best interests of 
the child, upon a finding that the award will cause harm or be detrimental to a child, or pursuant 
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to Subsections U and V of this section. An arbitration agreement may provide a broader scope 
of review of custody, time-sharing or visitation issues by the court, and such review will apply if 
broader than this section. 

U. Ifa party applies to the court for vacation or modification of an arbitrator's award issued 
pursuant to this section, the court shall review the award only as provided in Subsections T and V 
of this section. . 

V. Ifa party applies under this section, the court may vacate, modify or correct an award under 
any of the following circumstances: 

(1) the award was procured by corruption, fraud or other undue means; 
(2) there was evident partiality by an arbitrator, or misconduct prejudicing a party's rights; 
(3) the arbitrator exceeded his powers; or 
(4) the arbitrator refused to postpone the hearing on a showing of sufficient cause or re- 
fused to hear evidence substantial and material to the controversy. | 

W. An application to vacate an award on grounds stated in Subsections U and V of this section 
shall be decided by the court. If an award is vacated on grounds stated in Paragraph (8) or (4) of 
Subsection V of this section, the court may order a rehearing before the arbitrator who made the 
award when both parties consent to the rehearing before the arbitrator who made the award. 

X. An appeal from an arbitration award pursuant to this section that the court confirms, va- 
cates, modifies or corrects shall be taken in this same manner as from an order or judgment in 
other domestic relations actions. 

Y. No arbitrator may decide issues of a criminal nature or make decisions on petitions pursu- 
ant to the Family Violence Protection Act [Chapter 40, Article 18, NMSA 1978]. . 


History: Laws 1999, ch. 128, § 1. 


40-4-7.3. Accrual of interest; delinquent child and spousal support. 


A: Interest shall accrue on delinquent child support at the rate of four percent and spousal sup- 
port at the rate set forth in Section 56-8-4 NMSA 1978 in effect when the support payment becomes 
due and shall accrue from the date the support is delinquent until the date the support is paid. 

B. Interest shall accrue on a consolidated judgment for delinquent child support at the rate of 
four percent when the consolidated judgment is entered until the judgment is satisfied. 

C. Unless the order, judgment, decree or wage withholding order specifies a due date other 
than the first day of the month, support shall be due on the first day of each month and, if not paid 
by that date, shall be delinquent. 

D. In calculation of support arrears, payments of support shall be first applied to the current 
support obligation, next to any delinquent support, next to any consolidated judgment of delin- 
quent support, next to any accrued interest on delinquent support and next to any interest ac- 
crued on a consolidated judgment of delinquent support. 

E. The human services department shall have the authority to forgive accrued interest on de- 
linquent child support assigned to the state not otherwise specified in an order, judgment, decree 
or income withholding order if, in the judgment of the secretary of human services, forgiveness 
will likely result in the collection of more child support, spousal support or other support and will 
likely result in the satisfaction of the judgment, decree or wage withholding order. This authority 
shall include the ability to authorize the return of suspended licenses. 


History: Laws 1999, ch. 299, § 1; 2004, ch. 41, § 2. B to delete a reference to 59-8-4 NMSA 1978 and insert 
The 2004 amendment, effective May 19, 2004, a four percent rate of interest and added a new Subsec- 
amended Subsection A to delete "or consolidated in a judg- tion E. 


ment" at the end of the subsection, amended Subsection 


40-4-8, Contested custody; appointment of guardian ad litem. 


A. In any proceeding for the disposition of children when custody of minor children is contested 
by any party, the court may appoint an attorney at law as guardian ad litem on the court's motion 
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or upon application of any party to appear for and represent the minor children. Expenses, costs 
and attorneys’ fees for the guardian:ad litem may be'allocated among the LP acage as determined 
by the court. 

B.. When custody is contested, the court: 

(1) shall refer that: issue to mediation if fénsible unless a party asserts or it appears to the 
court that domestic violence or child abuse has occurred, in which event the court shall halt or 
suspend mediation unless the court.specifically finds that: 

(a) the following three conditions are satisfied: 1) the mediator has gubshaintilil train- 
ing concerning the effects of domestic violence or child abuse on victims; 2) a party who is or al- 
leges to be the victim of domestic violence is capable of negotiating with the other party in media- 
tion, either alone or with assistance, without suffering from an imbalance of power as a result of 
the alleged domestic violence; and 3) the mediation process contains appropriate provisions and 
conditions to protect against an imbalance of power between the parties resulting from the alleged 
domestic violence or child abuse; or 

(b) «in the case of domestic violence involving parents, the parent who is or alleges to 
be the victim requests mediation and the mediator is informed of the alleged domestic violence; 

(2) may order, in addition to or in lieu of the provisions of Paragraph (1) of this subsection, 
that:each of the parties undergo individual counseling in a manner that the court deqrns appropri- 
ate, if the court finds thatthe parties can afford the counseling; and ‘ 

(3) may use, in addition to or in lieu of the provisions of Paragraph (1) of this subsection, 
auxiliary services such as professional evaluation by application of Rule 11-706:0f the New Mexico 
Rules of Evidence or Rule 1-053 df the Rules of Civil Procedure for the District Courts. 

C. As used in this section: 

(1) "child abuse" means: 

(a) that a child has been physically, emotionally or psychologically abused by a par- 
ent; ) 

(b) that a child has been: 1) sexually abused by a parent through criminal sexual 
penetration, incest or,criminal sexual contact of a minor as those acts are defined by state law; or 
2) sexually exploited by a parent through allowing, permitting or encouraging the child to engage 
in prostitution, and allowing, permitting, encouraging or engaging the child in obscene or porno- 
graphic photographing or filming or depicting a child for,commercial purposes as those acts are 
defined by state law; 

(c) that a child has been knowingly, intentionally or negligently aba ina aibantion 
that may endanger the child's life or health; or 

(d) that a child has been knowingly or intentionally tortured, cruelly confined or cru- 
elly punished; provided that nothing in this paragraph,shall be construed to imply that a child 
who jis or has been provided with treatment by spiritual means alone through prayer, in accor- 
dance with the tenets and practices of a recognized church or religious denomination, by a duly ac- 
credited practitioner of the church or denomination, is for that reason alone a victim of child abuse 
within the meaning of this paragraph; and 

(2) "domestic violence" means one parent causing or threatening physical. Barc or assault 
or inciting imminent fear of physical, emotional or psychological harm to the other paren 


History: 1958 Comp., § 22-7-7, enacted by Laws For deme of minors, see gay he 5-201. to 45- 5-212 


1977, ch. 286, § 1; 1993, ch. 241, § 1. NMSA 1978. 

Cross references, — For guardian ad litem for infant For guardians of incapacitated persons, see 45-5-301 to 
defendant, see 38-4-10 NMSA 1978. 45-5-315 NMSA 1978. 

For failure to apply for appointment of guardian ad li- For protection of property of persons under, disability 
tem, see 38-4-11 NMSA 1978. and minors, see. 45-5-401 to 45-5-431 NMSA 1978. 

For liability of guardian ad litem for costs, see 38-4-12 Compiler's notes. — The section heading of this_sec- 
NMSA 1978, tion in Laws 1977, ch. 286, § 1, designated this section as 

For appointment of guardian ad litem to defend suit, see "2277." The section number has been corrected in the his- 
38-4-15 NMSA 1978. tory as set out above. 

For compromise by guardian ad litem, see 38-4-16 The 1993 amendment, effective July 1, 1993, desig- 
NMSA 1978, : nated the provisions of this section as Subsection A and 


For costs paid by guardian ad litem, see 38- 4-17 NMSA added Subsections B and C. 
1978, ychten 
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ANNOTATIONS 


Standing of a parent to sue a guardian ad litem. 
— A parent does not have standing to sue a guardian ad 
litem appointed in a custody proceeding on behalf of the 
child because the parent has been found to be unable to 
act in the best interests of the child and such a lawsuit 
would create a conflict of interest in the custody case. Kim- 
brell v. Kimbrell, 2014-NMSC-027, rev'g 2013-NMCA-070, 
306 P.3d 495. 

Immunity of a guardian ad litem. — A guardian ad li- 
tem appointed pursuant to Rule 1-053.38 NMRA is protected 
by absolute quasi-judicial immunity from suit arising from 
the performance of the guardian ad litem’s duties unless 
the guardian ad litem’s alleged tortuous conduct is clearly 
and completely outside the scope of the guardian ad litem’s 
appointment. The custody court that appointed the guard- 
ian ad litem is the appropriate court to determine whether 
the guardian ad litem’s alleged misconduct arose from acts 
clearly and completely outside the scope of the appointment 
and, if so, the custody court should appoint a guardian ad li- 
tem, other than a parent, pursuant to Rule 1-017(C) NMRA 
to represent the child in any necessary litigation. Kimbrell 
v. Kimbrell, 2014-NMSC-027, rev'g 2018-NMCA-070, 306 
P.3d 495. 

Where the guardian ad litem was appointed as an arm of 
the district court pursuant to Rule 1-053 NMRA; one parent, 
who obstructed the guardian ad litem’s efforts to interview 
one of the children, filed a tort action against the guardian ad 
litem alleging that the guardian ad litem blocked the child's 
contact with the child’s siblings; and the guardian ad litem 
was ordered by the district court to interview the children out- 
side the presence of the parents and the attorneys, the guard- 
ian ad litem had the discretion to control communications 
between the children until the guardian ad litem completed 
the investigation and the guardian ad litem was absolutely 
immune from being sued for controlling communications be- 
tween the siblings. Kimbrell v. Kimbrell, 2014-NMSC-027, 
rev 'g 2013-NMCA-070, 306 P.3d 495. 

Parent’s standing to sue guardian on behalf of 
the child. — Parents may sue their child’s guardian ad 
litem for injuries caused by the guardian to the child if the 
guardian acts as a private advocate or exceeds the scope 
of the guardian’s appointment as an arm of the court. 
Kimbrell v, Kimbrell, 2013-NMCA-070, 306 P.3d 4965, 
rev'd, 2014-NMSC-027. -— 

Guardian ad litem liability for conspiracy. — 
Where, in a contentious divorce and child custody pro- 
ceeding, plaintiff filed a tort action against defendant and 
the child’s guardian ad litem alleging that they colluded 
to block telephone calls from the child to the child’s sib- 
lings and plaintiff and defendant entered into a settle- 
ment agreement that released defendant from liability, al- 
though the action against defendant was moot, the action 
against the guardian was not moot because, as alleged 
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conspirators, defendant and the guardian were jointly and 
severally liable. Kimbrell v. Kimbrell, 2013-NMCA-070, 
306 P.3d 495, rev'd, 2014-NMSC-027, 

Guardian ad litem exceeded scope of appoint- 
ment. — Where, in a contentious divorce’ and child cus- 
tody proceeding, plaintiff filed a tort action against the 
child’s guardian ad litem alleging that the guardian pub- 
lished the child’s medical records to the court, defendant 
and defendant’s counsel; increased conflict between the 
parties by rejecting settlement offers; failed to correct 
defendant’s behavior when defendant ignored the child; 
failed to report.defendant’s efforts to block contact. be- 
tween the child and the child’s siblings; and colluded with 
defendant to block telephone calls from the child to the 
child’s siblings, the guardian was immune from suit for 
all of the guardian’s acts except for the alleged act of col- 
luding with defendant to block the child’s telephone calls, 
which would exceed the scope of the guardian’s appoint- 
ment. Kimbrell v. Kimbrell, 2018-NMCA-070, 306 P.3d 
495, rev'd, 2014-NMSC-027. 

Discretion of court, — This section clearly makes it 
discretionary with the court as to whether an appoint- 
ment of a guardian ad litem should be made. Lopez v. Lo- 
pez, 1981-NMSC-138, 97 N.M. 332, 689 P.2d 1186, 

Deduction of guardian fees from child support. 
— Nowhere in either the child support guidelines or the 
guardian ad litem statute is any specialized procedure 
outlined to insure the payment of guardian ad litem fees 
by deducting them from child support. Grant v. Cumiford, 
2005-NMCA-058, 137 N.M. 485, 112 P.3d 1142. 

Nature of guardian fees. — Guardian ad litem fees 
should not be treated any differently from any other attor- 
ney fees. Grant v. Cumiford, 2005-NMCA-058, 137 N.M. 
485, 112 P.3d 1142, ~ 

Mediation not required. — The language of Subsec- 
tion B(1) of this section and 40-4-9.1G NMSA 1978 per- 
mits the court to bypass mediation if it does not appear to 
be feasible, even in non-domestic violence or abuse situa- 
tions. Thomas v. Thomas, 1999-NMCA-135, 128 N.M. 177, 
991 P.2d 7, cert. denied, 128 N.M. 150, 990 P.2d 824. 

Remand of custody decision for representation 
of child. — When father waits to request findings of fact 
and conclusions of law until after court files custody judg- 
ment and he himself files his notice of appeal, lack of any 
findings in record precludes review of the evidence by 
appellate court on behalf of father; however, where child 
had no legal representative, disposition on behalf of child 
requires remand to district court for issuance of find- 
ings as to mental health of mother. Martinez v. Martinez, 
1984-NMCA-026, 101 N.M. 498, 684 P.2d 1158. 

Am. Jur, 2d, A.L.R. and C.J.S, references, — 42 Am. 
Jur, 2d Infants §§ 155 to 194, 

Attorneys' fees awards in parent-nonparent child cus- 
tody case, 45 A.L.R.4th 212. 


40-4-9. Standards for the determination of child custody; hearing. 


A. In any case in which a judgment or decree will be entered awarding the custody of a minor, 
the district court shall, if the minor is under the age of fourteen, determine custody in accordance 
with the best interests of the child. The court shall consider all relevant factors including, but not 


limited to: 


(1) the wishes of the child's parent or parents as to his custody; 

(2) the wishes of the child as to his custodian; 

(3) the interaction and interrelationship of the child with his parents, his siblings and any 
other person who may significantly affect the child's best interest; 

(4) the child's adjustment to his home, school and community; and 

(5) the mental and physical health of all individuals involved. 
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Ifthe minor is fourteen years of age or older, the court shall consider the desires of the mi- 


nor as to with whom he wishes to live before awarding custody of such minor., 

_C,,,. Whenever testimony is taken from the minor concerning his choice of custodian, ike court 
shall hold a private hearing in his chambers. The judge shall have a court reporter in his chambers 
who shall transcribe the hearing; however, the court reporter shall not file a transcript unless an 


appeal.i is taken. 


History: 1953 Comp., § 22-7-7.1, enacted by Laws 
1977, ch. 172,§1. | 

Cross references. — For notes regarding determina- 
tion of child custody, see "V. GRANTING AND MODIFY- 
ING CHILD CUSTODY AND SUPPORT." in notes follow- 
ing 40-4-7 NMSA 1978. 

For provisions of the Uniform Child-Custody Jurisdic- 
tion and Enforcement Act, see 40-10A-101 to 40-10A-403 
NMSA 1978. 


ANNOTATIONS 


Modifying custody. — The rule articulated in Schuer- 
mann v. Schuermann, 1980-NMSC-027, 94 N.M. 81, 607 
P.2d 619, reflects an underlying policy favoring the con- 
tinuation of child custody judgments in order to promote 
stability and continuity in the child's custodial and envi- 
ronmental relationships, absent a showing of a material 
change of conditions affecting the interests of the child. 
Seeley v, Jaramillo, 1986-NMCA-100, 104 N.M. 783, 727 
P.2d 91. 

Inapplicability. — The custody modification factors 
described in 40-4-9A NMSA 1978 are to be applied in the 
context of divorce proceedings not child abuse and neglect 
proceedings. State ex rel. Children, Youth and Families 
Dep't v. Lisa A., 2008-NMCA-087, 144 N.M, 324, 187 P.3d 
189. 

Indian children. — The Indian Child Welfare Act, 25 
U.S.C. §1901, does not apply i in divorce proceedings when 
the custody of children remain with the biological parents. 
Cherino v. Cherino, 2008-NMCA-024, 143 N,M. 452,176 
P.3d 1184, 

Discretion of court to hold in-camera hearing, — 
The holding of an in-camera hearing under Subsection C 
is a matter entrusted to the sound discretion of the trial 
court. Normand v. Ray, 1990-NMSC- 006, 109 N.M. 403, 
785 P.2d 743, 

Trial court's denial of an. in-camera hearing to deter- 
mine a child's preferences as to where she wanted to live 
was not error, where the court was otherwise adequately 
apprised of the child's wishes and there was evidence in 
the record otherwise supporting the ruling of the court. 
Jeantete v. Jeantete, 1990-NMCA-138, 111 N.M, 417, 806 
P.2d 66. 

Older’ child's preference ‘not controlling. — Al- 
though the provisions of this section direct that the trial 
court shall consider the desires of a minor over 14 years of 
age concerning custody, under the statute, the trial court 
is not conclusively bound to award custody according to 
such preference. Instead, the controlling inquiry of the 
court in any child custody dispute involves a balancing 
of all relevant factors and detérmining the best interests 
of the child. Normand v. Ray, 1990-NMSC-006, 109: N.M. 
403, 785 P.2d 743. 

Best interest of child coutiolitip: — Trial court's 
decision to change primary physical custody of the par- 
ties' son from mother to father, was reasonable, where-the 
child had reached the age at which the court was statuto- 
rily required to consider his desires, and the court clinic's 
advisory consultation report approved the change as be+ 


ing in the best interests of the child. Clayton. v. Trotter,. 


1990-NMCA-078, 110 N.M. 369, 796 P.2d 262. 
Joint custody order requires a "best inter- 
est" analysis. — Where the district court changed a 


stipulated interim custody order that allowed mother to 
relocate with her four children from Ruidoso, New Mex- 
ico to Phoenix, Arizona, ordering that the children move 
back to Ruidoso to live with father during the school 
year, the district court abused its discretion in grant- 
ing joint custody to mother and father and in awarding 
primary physical custody to father without making any 
specific findings related to any of the statutorily man- 
dated factors relevant to a determination of the chil- 
dren’s best interests that it was required to consider 
when making a custody determination, Hough v. Brooks, 
2017-NMCA-050, cert. denied. 

Effect of custodial parent's subsequent incestu- 
ous marriage. — New Mexico's public policy against 
incest did not preclude the district court from awarding 
a mother primary physical custody of her children, after 
taking into account her plans to marry her uncle, where 
that choice was in the best interests of the children, and 
mother and uncle intended to reside in California. Lesz- 
inske v. Poole, 1990-NMCA-088, 110 N.M. 663, 798 P.2d 
1049, cert. denied, 110 N.M. 538, 797 P.2d 983. 

Sexual orientation not sufficient to deny visita- 
tion. — Sexual orientation, standing alone, is not a per- 
missible basis for the denial of shared custody or visita- 
tion. Evidence of sexual and associational conduct may, 
be relevant to determining the best interests of the child, 
but is not, by itself, sufficient to make that determination. 
A.C. v. C.B., 1992-NMCA-012, 113 N.M. 581, 829 P.2d 660, 
cert. denied, 113 N.M. 449, 827 P.2d 837. 

Modification of award. — Because a final order was 
not entered until the custody-review hearing, a change in 
circumstances was not necessary to modify the court's joint 
custody award. Rather, the court was required to consider 
the standards for custody under this section and to comply 
with the. requirements of Rule 1-052(B) NMRA. Fitzsim- 
mons v. Fitzsimmons, 1986-NMCA-029, 104 N.M. 420, 722 
P.2d 671, cert. quashed, 104 N.M. 378, 721 P.2d 1309. 

Presumption that child born in wedlock is le- 
gitimate is not conclusive, — The presumption may 
be rebutted where the evidence is clear, cogent and 
convincing that the husband is not the father of the 
child, Torres v. Gonzales, 1969-NMSC-020, 80 N.M, 35, 
450 P.2d 921, . ' 

Remand of custody decision for representation 
of child. — When father waits to request findings of 
fact and conclusions of law until after court files cus- 
tody judgment and he himself files his notice of appeal, 
lack of any findings in record precludes review of the 
evidence’ by appellate court on behalf of father; how- 
ever, where child had no legal representative, disposi- 
tion on behalf of child requires remand, to district court 
for issuance of findings, as to mental health of mother, 
Martinez v. Martinez, 1984- SHU Son 026, ‘101 N.M. 493, 


‘684 P.2d‘1158. 


Father awarded plivaiéal custody. — Where.a 
mother, in the Marine Corps, had lived in six different 
locales in five years, and the father, because of his work 
schedule, allowed the parties' minor child to live with his 
sister, the court did not err in awarding father physical 
custody, but requiring him to maintain the child's pres- 
ent residence with her aunt, while maintaining joint legal 


- custody. Brito v. Brito, wit pa Se 062,110 N.M. 276, 794 
| P.2d 1205. he 
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Order reversed for lack of evidence. — Trial court's 
order changing custody, apparently based on an allegation 
that the mother did not send the children to the father 
for a Christmas visit, was reversed, in the absence of the 
existence of any evidence in the record and the adoption of 
findings concerning the best interests and welfare of the 
children. Campbell v. Alpers, 1990-NMCA-087, 110 N.M. 
21, 791 P.2d 472. 

Law reviews, — For note, "Domestic Relations - Racial 
Factors in Change of Custody Determinations: Palmore v. 
Sidoti," see 15 N.M.L, Rev. 511 (1985). 

For note, "Family Law - Custody Dispute betwean: Bio- 
logical Mother and Nonbiological, Nonadoptive Party: A.C. 
v. C.B.," see 23 N.M.L. Rev. 331 (1993), 

For comment, "Custody Standards in New Mexico: Be- 
tween Third Parties and Biological Parents, What Is the 
Trend?" see 27 N.M.L. Rev. 547 (1997). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 42 Am. 
Jur. 2d Infants §§ 28 to 57; 59 Am. Jur. 2d Parent and 
Child §§ 23 to 36. 

Jurisdiction to award custody of eala, having legal dom- 
icil in another state, 4 A.L.R.2d 7. 

Jurisdiction to award custody of child domiciled in state 
but physically outside of it, 9 A.L,R.2d 434. 

Nonresidence as affecting one's right to custody of child, 
15 A.L.R.2d 432. 

Power of court, on its own motion, to modify provisions 
of divorce decree as to custody of children, upon applica- 
tion for other relief, 16 A.L.R.2d 664, 

Alienation of child's affections as affecting custody 
award, 32 A.L.R.2d 1005. 

Consideration of investigation by welfare agency or the 
like in modifying award as between parents of custody of 
children, 35 A.L.R.2d 629. 

Education: purview of charge for "college education," 36 
A\L.R.2d 1323. 

Right to custody of child as affected by death of custo- 
dian appointed by divorce decree, 39 A.L.R.2d 258. 

Court's power as to custody and visitation of children in 
marriage annulment proceedings, 63.A.L.R.2d 1008. 

Opening or modification of divorce decree as to cus- 
tody or support of child not provided for in the, decree, 71 
A.L.R.2d 1870. 

Court's power to modify child custody order as affected 
by agreement which was incorporated in divorce decree, 
73 A.L.R.2d 1444. 

Mental health of contesting parent as factor in award of 
child custody, 74 A.L.R.2d 1073. 

Violation of custody provision of agreement or decree as 
affecting child‘support payment provision, and vice versa, 
95 A.L.R.2d 118. 

Propriety of court conducting private Seanabys with 
child in determining custody, 99 A.L.R.2d 954. 

Child's wishes as factor in awarding custody, 4 A.L.R.3d 
1396, 


Court's power in, habeas corpus, proceedings relating to . 
p Pp 


custody of child to adjudicate questions as to child's sup- 
port, 17 A.L.R.3d 764. 
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Modern status of maternal preference rule or presump- 
tion in child custody cases, 70 A.L.R.3d 262. 

Effect in subsequent proceedings of paternity findings 
or implications in divorce decree or in support or custody 
order made incidental, 78 A.L.R.3d 846, 

Parent's involuntary confinement, or failure to care 
for child as result thereof, as evincing neglect, unfitness, 
or the like in dependency or divestiture proceeding, 79 
A.L.R.3d 417. 

Validity, construction, and application of Uniform 
Child Custody Jurisdiction Act, 96 A.L.R.38d 968, 78 
A.L.R.4th 1028, 16 A.L.R.5th 650, 20 A.L.R.5th 700, 21 
A.L.R.5th 396, 40 A.L.R.5th 227. 

Right to require psychiatric or mental examination 
for party seeking to obtain or retain custody of child, 99 
A.L.R.3d:268. 

Custodial parent's sexual relations with third per- 
son as justifying modification of child custody order, 100 
A.L.R.3d 625. 

Parent's physical disability or handicap as factor in cus- 
tody award or proceedings, 3 A.L.R.4th 1044, 

Initial award or denial of child custody to homosexual 
or lesbian parent, 6 A.L.R.4th 1297. 

Award of custody of child where contest is between nat- 
ural parent and stepparent, 10 A.L.R.4th 767. 

Race as factor in custody award or proceedings, 10 


‘A.L.R.4th 796. 


Desire of child as to geographical location of residence 
or domicile as factor in awarding custody or terminating 
parental rights, 10 A.L.R.4th 827. 

Propriety of awarding custody of child to parent residing 
or intending to reside in foreign country, 20 A.L.R.4th 677. 

Religion as factor in child custody and visitation cases, 
22 A.L.R.4th 971. 

Effect of remarriage of spouses to each other on child 
custody and support provisions of prior divorce decree, 26 


 AL.R,4th 825. 


Award of custody of child where contest:is between’: 


child's mother and grandparent, 29 A.L.R,.3d 366. : 
Award of custody of child, where contest is between 
child's parents and grandparents, 31 A.L.R.3d 1187. 
Divorce: necessity of notice of application for temporary 
_ custody of child, 31 A.L.R.3d 1378. 
Noncustodial parent's rights as respects education of 
child, 36 A.L.R.3d 1093. 
Physical abuse of child by parent as ground for termina- 
tion of parent's right to child, 53 A.L.R.3d 605. 


Sexual abuse of child by parent as ground for termina- _ 


tion of parent's right to child, 58 A.L.R.3d 1074. 

Right, in custody proceedings, to cross-examine inves- 
tigating officer whose report is used by the court in its 
decision, 59 A.L.R.3d 1337. 
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Interference by cu ateeian of child with noncustodial 
parent's visitation rights as ground for change of custody, 
28 A.L.R.4th 9, 

Parent's or relative's rights of visitation of adult against 
latter's wishes, 40 A.U.R.4th 846. 

Primary caretaker role of respective parents as factor in 


-awarding custody of child, 41-A.L.R.4th 1129, 


Attorneys' fees awards in parent-nonparent child cus- 
tody case, 45 A.L.R.4th 212. 

Right to jury trial in state court divorce proceedings, 56 
A,L.R.4th 955. 

Parent's transsexuality as factor in award of Satidy 
of children, visitation rights, or termination of parental 
rights, 59 A.L.R.4th 1170, 

Mother's status as ‘working mother" as factor in award- 
ing child custody, 62 A,L.R.4th 259. ' 

Withholding visitation rights for failure to make ali- 
mony or support payments, 65 A.L.R.4th 1155. ° 

Child custody: separating children by custody awards 


to different parents - post-1975 cases, 67 A.L.R.4th 354, 


Child custody: when does state that issued previous 
custody determination have continuing jurisdiction un- 
der Uniform Child Custody Jurisdiction Act (UCCJA) or 
Parental Kidnapping Prevention Act (PKPA), 28 USCS 
§ 1738A, 83 A.L.R.4th 742: 

Authority of court, upon entering default judgment, to 
make orders for child custody or support which were not 
specifically requested in pleadings of prevailing party, 5 
A.L.R.5th 863, 

Continuity of residence as factor in contest between par- 
ent and nonparent for custody of child who has been resid- 
ing with nonparent - modern status, 15 A.L.R.5th 692, 

Parties' misconduct as ground for declining jurisdiction 
under § 8 of the Uniform Child Custody Jurisdiction Act 
(UCCJA), 16 A.L.R.5th 650, 

Age of parent as factor in awarding custody, 34 A.L.R. 5th 57, 
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Recognition and enforcement of out-of-state cus- 
tody decree under § 13 of the Uniform Child Custody 
Jurisdiction Act (UCCJA) or the Parental Kidnap- 


ping Prevention Act (PKPA), 28 USCS § 1738A(a), 40- 


A.L.R.5th 227. 

Construction and effect of statutes mandating consider- 
ation of, or creating presumptions regarding, domestic vi- 
olence in awarding custody of children, 51 A.L.R.5th 241. 

Mental health of contesting parent as factor in award of 
child custody, 53 A.L.R.5th 375, 
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Custodial parent's homosexual or lesbian relationship 
with third person as justifying modification of child: cus- 
tody order, 65 A.L.R.5th 591. 

Custodial parent's relocation as grounds for change of 
custody, 70 A.L.R.5th 377. 

Child custody and visitation rights arising from same- 
sex relationship, 80 A.L.R.5th 1. 

Religion as factor in visitation cases, 95 A.L.R.5th 533, 

Restrictions on parent's child visitation rights based on 
parent's sexual conduct, 99 A.L.R.5th 475. 


Initial award or denial of child custody to homosexual 


Religion as factor in child custody cases, 124 ALR, 
or lesbian parent, 62 A.L.R.5th 591, j 


5th 203. 
27C C.J.S. Divorce §§ 620 to 631, 639. 


40-4-9.1. Joint custody; standards for determination; parenting plan. 


A. There shall be a presumption that joint custody is in the best interests of a child in an ini- 
tial custody determination. An award of joint custody does not imply an equal division of financial 
responsibility for the child. Joint custody shall not be awarded as a substitute for an existing cus- 
tody arrangement unless there has been a substantial and material change in circumstances since 
the entry of the prior custody order or decree, which change affects the welfare of the child such 
that joint custody is presently in the best interests of the child. With respect to any proceeding in 
which it is proposed that joint custody be terminated, the court, shall not terminate joint custody 
unless there has been a substantial and material change in circumstances affecting the welfare 
of the child, since entry of the joint custody order, such that joint custody is no longer in the best 
interests of the child. 

B. In determining whether a joint custody order is in the best interests of the child, in addition 
to the factors provided in Section 40-4-9 NMSA 1978, the court shall consider the following factors: 

(1). whether the child has established a close relationship with each parent; | 

(2) whether each parent is capable of providing adequate care for the child throughout 
each period of responsibility, including arranging for the child's care by others as needed; 

(3) whether each parent is willing to accept all responsibilities of parenting, including a 
willingness to accept care of the child at specified times and to relinquish care to the other parent 
at specified times; 

-(4). whether the child can best maintain and strengthen a relationship with both parents 
through predictable, frequent contact and whether the child's development will profit from such 
involvement and influence from both parents; 

(5) whether each parent is able to allow the other to provide care without intrusion, that 
is, to respect the other's parental rights and responsibilities and right to privacy; . 

(6) the suitability of a parenting plan for the implementation of joint custody, preferably, 
although not necessarily, one arrived at through parental agreement; | 

(7) geographic distance between the parents’ residences; 

(8) willingness or ability of the parents to communicate, cooperate or agree on issues re- 
garding the child's needs; and 

(9) whether a judicial adjudication has been made in a prior or the present proceeding that 
either parent or other person seeking custody has engaged in one or more acts of domestic abuse 
against the child, a parent of the child or other household member. If a determination is made 
that domestic abuse has occurred, the court shall set forth findings that the custody or visitation 
ordered by the court adequately protects the child, the abused parent or other household member. 

C... In.any proceeding in which the custody of a child is at issue, the court shall not prefer one 
parent as a custodian solely because of gender. 

D. In any case in which the parents agree to a form of custody, the court should award custody 
consistent with the agreement unless the court determines that such agreement is not in the best 
interests of the child. 

EK. In making an order of joint custody, the court may specify the circumstances, if any, under 
which the consent of both legal custodians is required to be obtained in order to exercise legal con- 
trol of the child and the consequences of the failure to obtain mutual consent. 
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F. When joint custody is awarded, the court shall approve a parenting plan for the implementa- 
tion of the prospective custody arrangement prior to the award of joint custody. The parenting plan 
shall include a division of a child's time and care into periods of responsibility for each parent. It 
may also include: 

(1) statements regarding the child's religion, siliithtivhs child care, recreational activities 
and medical and dental care; 

(2) designation of specific decision-making responsibilities; 

(3) methods of communicating information about the child, transporting the child, ex- 
changing care for the child and maintaining telephone and mail contact between parent and child; 

(4) procedures for future decision making, including procedures for dispute resolution; and 

(5) other statements regarding the welfare of the child or designed to clarify and facilitate 
parenting under joint custody arrangements. 

In a case where joint custody is not agreed to or necessary aspects of the parenting plan are 
contested, the parties shall each submit parenting plans. The court may accept the plan proposed 
by either party or it may combine or revise these plans as it deems necessary in the child's best in- 
terests. The time of filing of parenting plans shall be set by local rule. A plan adopted by the court 
shall be entered as an order of the court. 

G. Where custody is contested, the court shall refer that issue to mediation if feasible. The 
court may also use auxiliary services such as professional evaluation by application of Rule 706 
[Rule 11-706 NMRA] of the New Mexico Rules of Evidence or Rule 53 [Rule 1-053 NMRA] of the 
Rules of Civil Procedure for the District Courts. 

H. Notwithstanding any other provisions of law, access to records and information pertaining 
to a minor child, including medical, dental and school records, shall not be denied to a parent be- 
cause that parent is not the child's physical custodial parent or because that parent is not a joint 
custodial parent. 

I. Whenever a request for joint custody is granted or denied, the court shall state in its decision 
its basis for granting or denying the request for joint custody. A statement that joint custody is or 
is not in the best interests of the child is not sufficient to meet the requirements of this subsection. 

J. An award of joint custody means that: 

(1) each parent shall have significant, well-defined fas of responsibility for the child; 

(2) each parent shall have, and be allowed and expected to carry out, responsibility for 
the child's financial, paveieay emotional and weibed, ogee as needs during that parent 8 periods of 
responsibility; 

(3) the parents shall consult with each other on major srdistdsions involving the child be- 
fore implementing those decisions; that is, neither parent shall make a decision or take an action 
which results in a major change in a child's life until the matter has been discussed with the other 
parent and the parents agree. If the parents, after discussion, cannot agree and if one parent 
wishes to effect a major change while the other does not wish the major change to occur, then no 
change shall occur until the issue has been resolved as provided in this subsection; 

(4) the following guidelines apply to major changes in a child's life: 

(a) if either parent plans to change his home city or state of residence, he shall pro- 
vide to the other parent thirty days' notice in writing stating the date and destination of move; 

(b) the religious denomination and religious activities, or lack thereof, which were 
being practiced during the marriage should not be changed unless the parties agree or it has been 
otherwise resolved as provided in this subsection; 

(c) both parents shall have access to school records, teachers and activities. The type 
of education, public or private, which was in place during the marriage should continue, whenever 
possible, and school districts should not be changed unless the parties agree or it has been other- 
wise resolved as provided in this subsection; 

(d) both parents shall have access to medical and dental treatment providers and 
records. Each parent has authority to make emergency medical decisions. Neither parent may 
contract for major elective medical or dental treatment unless both parents agree or it has been 
otherwise resolved as provided in this subsection; and 

(e) both parents may attend the child's public activities and both parents should 
know the necessary schedules, Whatever recreational activities the child participated in during 
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the marriage should continue with thechild's agreement, regardless of which of the parents has 
physical custody. Also, neither parent may enroll the child in a new recreational activity unless the 
parties agree or:it has been otherwise resolved as provided in this subsection; and 

(5) decisions regarding major changes in a child's life may be decided by: 

(a) agreement between the joint custodial parents; 
(b) requiring that the parents seek fay counseling, conciliation or mediation ser- 
vice to assist in resolving their differences; 
(c) agreement by the parents to submit the ae to Bpiditany sarbtieation: 
(d). allocating ultimate responsibility for a particular major decision area to one legal — 
custodian; | io 
‘ (e) terminating joint custody and awarding sole custody to one person; 
(f) reference to a master pursuant to Rule 53 ia 1-053 NMRA] of the Rules of Civil 
Procedure for the District Courts; or 
(g) . the district court: 
Ks When any person other than a natural or adoptive ane tee custody of a phish no such 
person shall be awarded custody absent a showing of unfitness of the aabral or adoptive Pees 
L. As used in this section: 
‘(1)..""child":means a person under the age of ion | 
(2) . "custody" means:the:authority and responsibility to make major decisions in a child's 
best: interests in the areas. of residence, medical and dental treatment, education or child-care, 
religion and recreation; 

(3). "domestic abuse" means any-incident by a household eromacons against another hoitise- 
hold member resulting in: 

(a). physical harm; 

(b) severe emotional distress; 

(c) a threat causing imminent fear of physical harm by any household member; 

(d) criminal trespass; 

(e) , criminal damage to property; 

(f) stalking or aggravated stalking, as hanttlat in Sections 30-3A-3 and 30- 3A:3, 1 
NMSA 1978; or 

(g) harassment, as provided in SHetion 30-3A-2 NMSA 197 8: ) 

(4), -"joint. custody":means an order of the court awarding custody of a child to two parents. 
Joint custody does not imply an equal division of the child's time between the parents or an equal 
division of financial responsibility for the child; | f 

(5) - "parent" means a natural parent,.adoptive parent or person who is acting as a parent 
who has or shares legal custody of a child-or who.claims a right to-have or share legal custody; 

f (6). "parenting plan" means a document}submitted for approvat of the court setting forth 
the responsibilities of each parent individually. and.the gabe jointly in a joint pe arrange- 
ment; 

(7) "period of respionsibility" means a oy se of; time during hick a parent is 
responsible for providing fora child's physical, developmental and emotional needs, including the 
decision making required: in daily: living. Specified: periods of responsibility shall not be changed 
in an instance or more permanently except by the methods:of decision making described under 
Subsection L [Subsection J] of this section;: 

(8) "sole EL Rs means an order of the court prepa cists of a child to.one encaten 
and 

(9) "visitation" means a Demag of tian available to a noncustodial parent; under. a sole 
custody arrangement, during which a-child resides with or,is under the care and control of the 
noncustodial parent. . 


History: 1978 Comp., § 40-4-9.1, enacted by Laws erroneous, The apparent intended reference is to Subsec- | 


1981, ch. 112, § 1; reenacted by Laws 1986, ch. 41, § 1; tion J, 
1999, ch. 242, § 1. The 1999 amendment, effective June 18, 1999, added 
Bracketed material. — The bracketed material was ‘Subsection B(9); in’ Subsection L, added Paragraph (3), 
inserted by the compiler and is not part of the law. The’ ©. redesignated the subsequent paragraphs accordingly, and 
reference in Subsection L(7) to Subsection L appears to be substituted "decision making described under Subsection 
920 
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Lof this section" for "decision making described under the 
definition of joint custody" in Paragraph (7); and made 
stylistic changes throughout the section. 


ANNOTATIONS 


The "holding out" provision with regard to pa- 
ternity applies to women. — Where petitioner alleged 
that petitioner and respondent; who both were women, 
had a committed, long-term domestic relationship; they 
agreed to bring a child into their relationship; respondent 
adopted a child; petitioner never adopted the child; and 
petitioner supported respondent and the child financially, 
lived in the family home, held the child out as petitioner’s 
natural child, and co-parented the child for a number of 
years before the parties dissolved their relationship; pe- 
titioner had standing to file an action under 40-11-12 
NMSA 1978 (repealed, see 40-11A-601 and 40-11A-602 
NMSA 1978) because petitioner alleged sufficient ‘facts 
to satisfy the hold out provision of Subsection A(4) of 40- 
11-5 NMSA 1978 (repealed, see 40-11A-204 NMSA 1978) 
and if petitioner were able to establish a parent child re- 
lationship under the Uniform Parentage Act (repealed, see 
New Mexico Uniform Parentage Act, Chapter 40, Article 
11A NMSA 1978), then petitioner would have standing to 
seek joint custody of the child under 40-4-9.1 NMSA 1978. 
Chatterjee v. King, 2012-NMSC-019, 280 P.3d 283, rev’g 
2011-NMCA-012,149 N.M. 625, 253 P.3d 915. 

Recreational expenses. — The requirement for in- 
cluding recreational expenses is implicit in the statutory 
provision governing joint custody. Section 40-4-9.1(J)(4)(e) 
NMSA 1978 states that when joint custody is awarded, 
"whatever recreational activities the child participated 
in during the marriage should continue with the child's 
agreement, regardless of which of the parents has physi- 
cal custody." This provision represents a legislative recog- 
nition of the importance of recreational activities to chil- 
dren. But the importance of an activity is not in itself a 
reason for separate inclusion of the expense for that activ- 
ity in the child support guidelines. All-ordinary expenses 
are presumably taken into consideration in establishing 
the guidelines for basic child support. The child support 
awarded under the guidelines should be adequate to feed 
and shelter the children, and to provide for recreational 
activities. Rosen v. Lantis, 1997-NMCA-033, 123 N.M: 231, 
938 P.2d 729. 

Standing of non-parent to bring a custody claim. 
— Absent a showing of unfitness of the natural or adop- 
tive parent, a person who is not the natural or adoptive 
parent does not have standing to bring a claim for custody. 
Chatterjee v, King, 2011-NMCA-012; 149 N.M. 625, 253 
P.3d 915, cert. granted, 2011-NMCERT-001, 150 N.M. 558, 
263 P.3d 900. 

Where petitioner and respondent were in a committed 
relationship for several years; respondent adopted a child; 
petitioner did not adopt the child; petitioner and respon- 
dent lived as a family, jointly raised the child,‘and held 
themselves out as parents; petitioner provided financial 
and emotional support for the child, cared for the child, and 
formed a parental relationship with the child; and respon- 
dent ended the relationship and moved out with the child, 
petitioner did not have standing to bring a claim for cus- 
tody of the child. Chatterjee v. King, 2011-NMCA-012, 149 
N.M. 625, 258 P.3d 915, cert. granted, 2011-NMCERT-001, 
150 N.M. 558, 263 P.3d 900. 

Standing of non-parent to bring claim for visita- 
tion. — The requirement that a non-parent show unfit- 
ness of a natural or adoptive parent before a court can 
consider a non-parent for custody is not relevant to a 
determination of visitation and a non-parent who es- 
tablishes a prima facie case for a parent and child rela- 
tionship may assert a claim for visitation. Chatterjee v. 
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King, 2011-NMCA-012, 149 N.M. 625, 253 P.3d 915, cert. 
granted, 2011-NMCERT-001, 150 N.M. 558, 263 P.3d 900. 

Where petitioner and respondent were in a committed 
relationship for several years; respondent adopted a child; 
petitioner did not adopt the child; petitioner and respon- 
dent lived as a family, jointly raised the child, and held 
themselves out as parents; and petitioner provided finan- 
cial and emotional support for the child, cared for the child, 
and formed a parental relationship with the child, peti- 
tioner had a colorable claim for standing to bring a claim 
for visitation. Chatterjee v. King, 2011-NMCA-012, 149 
N.M. 625, 253 P.3d 915, cert. granted, 2011-NMCERT-001, 
150 N.M. 558, 263 P.3d 900. - 

Joint custody not infringement on right to travel 
or relocate. — An order providing for joint custody and 
requiring the mother to give physical custody of her child 
to the father unless she returned to New Mexico did not 
unlawfully infringe upon her right to travel or to relo- 
cate. Alfieri v. Alfieri, 1987- NMCA-003, 105 N.M. 373, 733 
P.2d 4. 

Presumption vegarding joint custody. There is a 
presumption that joint custody is in the best interests of 
the child. Grant v. Cumiford, 2005-NMCA- 058, 187 N.M. 
485,112 P.3d 1142. 

Court, in determining support, should consider 
all relevant factors. — Where primary custody of chil- 
dren is split between the parties and issues of child sup- 
port are involved, the court in its broad discretion should 
consider all of the relevant factors ‘and circumstances in 
order to achieve a fair balancing of the’ equities in light 
of the best interests and welfare of the children and the 
financial resources of the parents. DeTevis v. Aragon, 
1986-NMCA-105, 104 N.M.'793, 727 P.2d 558. 

Factors considered. — In considering whether joint 
custody would promote the best interests of'a child, the 
trial court must determine: (1) whether the child has es- 
tablished such relationships with both parents that he or 
she would benefit from joint custody; (2) that-both parents 
are fit; (3) that both parents desire continuing involve- 
ment with the child; and (4) that both parents are able 
to communicate and cooperate in promoting the child's 
best interests. The ability to cooperate concerning joint 
child custody does not require the-parents to have a to- 
tally amicable relationship, however: a successful joint 
custody arrangement requires that the parents be able to 
isolate their persona! conflicts from their roles as parents 
and that the children be spared whatever resentments 
and rancor the parents may harbor. Sanchez‘v. Sanchez, 
1988-NMCA-028, 107 N.M. 159, 754 P.2d 536, cert. denied, 
107 N.M. 151, 754 P.2d 528. 

Discretion of trial court. — A trial court has wide 
discretion in awarding custody of a child in a divorce case, 
and the welfare of the child is of primary importance in 
making the award. Creusere v. Crewsere, 1982-NMSC-126, 
98 N.M. 788, 653 P.2d 164. 

Modification is discretionary. — Whether modifica- 
tion of the initial agreement is appropriate is a matter 
entrusted to the sound discretion of the trial court, based 
upon the evidence submitted by the parties. Jeantete v. 
Jeantete, 1990-NMCA-138, 111 N.M. 417, 806 P.2d 66. 

‘Scope of statement required in court's order. — 
The requirement, under the provisions of former Subsec- 
tion B which are similar to those in present Subsection I, 
that the court must state its reasons for modifying a joint 
custody order is ‘not'satisfied by a simple statement that 
the circumstances of the parties and their minor child 
have materially changed since the entry of the final de- 
cree. Jaramillo v. Jaramillo, 1985- NMCA-062, 103 N.M. 
145, 703 P.2d 922. 

Requirement of statement in the custody order. 
— The plain language of this section requires the court 
to set forth in its decision the basis for its determination 
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either granting or denying joint custody. Jeantete v. Jean-, 


tete, 1990-NMCA-188, 111 N.M. 417, 806 P.2d 66, 

Adequacy of statement in court order. — Trial 
court adequately articulated the basis for its denial of a 
motion for modification of visitation, where the motion did 
not specifically seek the granting or denial of joint cus- 
tody, and the court's order denying modification recited in 
applicable.part: ''the motion is denied, because the father 
failed to allege or prove the existence of a material change 
of circumstances relating to the child." Jeantete v. Jean- 
tete, 1990-NMCA-138, 111 N.M. 417, 806 P.2d 66. 

Joint custody award. — As specified by Subsection 
J(1), an award of joint custody means that "each parent 
shall have significant, well-defined periods; of responsi- 
bility for the child"; however, joint. custody. awards’ need, 
not equally divide the time period relating to the child's 
physical custody, Jeantete v. Jeantete, 1990-NMCA-138, 
111.N.M..417,806 P.2d 66. . 

When joint custody parents fail to accommodate 
one another and cannot reach agreement, even with the 
assistance of counselors, .conciliators, mediators or arbi- 
trators, the court has,few options available; it may make 
the controverted decision itself and enforce its determina- 
tion without changing the legal status of the parents, or it 
may reevaluate the best interests of: the children jin light 
of either or both parents'.failure. to fulfill joint custody 
responsibilities, and modify their custody.,.Strosnider.v. 
Strosnider, 1984-NMCA-082, 101,N.M. 639, 686 P.2d 981. 

Discretion of. court in making award, — Where a, 
mother, in the Marine, Corps, had lived in six different 
locales in five years, and the father, because of his work 
schedule, allowed the parties’ minor child to live with his 
sister, the court did not ‘err:in awarding father physical 
custody, but requiring him to maintain the child's pres- 
ent: residence with her aunt, while maintaining joint legal 
custody. Brito v. Brito, 1990-NMCA-062, 110 N.M. 276, 794 
P.2d 1205. 

Determination not.overturned absent abuse of 
discretion, — The determination of the trial judge in.a 
joint custody decision who saw the parties, observed their 
demeanor and heard their testimony will not, be.over- 
turned absent.a manifest abuse of discretion. Creusere v, 
Creusere, 1982-NMSC-126, 98 N.M. 788, 653 P,2d.164, 

Denial of joint custody for incompatibility. — The 
trial court did not abuse: its discretion in denying joint 
custody and in granting sole custody to.the wife when 
the level of incompatibility. between the husband, and 
wife was not.in the child's best interest and, thus, did not 
support joint custody of the child. Creusere v. Creusere;, 
1982-NMSC-126, 98 N.M. 788, 653 P.2d 164. |. 

Burden on. party seeking to modify joint cus- 
tody decree. — A party seeking to modify .a decree of 
joint custody must overcome the presumption of the rea- 
sonableness of the original decree. Jeantete v. Jeantete, 
1990-NMCA-138, 111 N.M. 417, 806 P.2d 66, 

Burden of proof in modification of joint. custody 
arrangements. — In a joint custody,arrangement, when 
one party initiates a proceeding to alter an existing cus- 
tody arrangement, the party seeking such; change has 
the burden to show that the existing arrangement is no 
longer workable. Each party. will then have the burden:to 
persuade the court that the new custody arrangement or 
parenting plan proposed by.him or her should be adopted 
by the court, but that party's failure to carry this burden 
will only mean that the court.remains free.to adopt, the 
arrangement or plan that it determines best.promotes the 
child's interests. Jaramillo v. Jaramillo, 1991-NMSC-101, 
113 N.M..57, 823 P.2d 299, 

Notice and hearing required. — Joint custody can- 
not be terminated except after a hearing following specific 
notice that continuation of joint custody will be at issue. 
Taylor v, Tittman, 1995-NMCA-034, 120 N.M. 22, 896. P.2d 
T71; 
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Modification of joint custody warranted. — 
Whether or not there was proof of "emotional damage" per 
se, the observation that the parties' continuing inability 
to cooperate was affecting the children was a sufficient 
change in circumstance to support the modification of 
joint custody. Thomas v. Thomas, 1999-NMCA-135, 128 
N.M. 177, 991 P.2d 7, cert. denied; Ge Mi 150, 990 P.2d 
824, 

Modification to joint custody. reverse 
ment changing sole custody in;the mother to joint legal 
custody, unless and until the mother was able to comply 
with a parenting plan agreed to by the parties, was re- 
versed, where the trial court's findings failed to resolve 
basic issues. material and necessary to a determination 
that modification of the initial custody agreement to joint 
custody was in the best interests.of the children. New- 
house v. Chavez, 1988-NMCA-110, 108 N.M. 319, 772:-P.2d 
353, cert. denied, 108 N.M. 197, 769.P.2d 731 (1989). °4/ 

Modification of existing custody arrangement 
requires a showing of substantial and material 
change in circumstances. — Where the district court 
changed,a stipulated interim custody order that allowed 
mother to relocate with her four children from Ruidoso; 
New Mexico to Phoenix, Arizona, ordering that the chil- 
dren move back to Ruidoso to live with father during the 
school year, the district.court abused its discretion in or- 
dering joint custody without making:a finding that there 
was a substantial and material change in circumstances, 
because although the interim order was not a final order, 
the plain language of this section states that joint, cus- 
tody shall not be awarded as a substitute for any existing 
custody arrangement that is instituted by court order or 
decree, unless there has been a substantial.and material 
change in circumstances, and there was nothing in the 
stipulated interim order establishing that the custody. ar- 
rangement was temporary or subject to change. Hough v. 
Brooks, 2017-NMCA-050, cert. denied. 

Joint .custody order requires a "best interest" 
analysis. —- Where the district court changed a stipu- 
lated interim custody order that allowed mother to relo- 
cate with her four children from Ruidoso, New Mexico to 
Phoenix, Arizona, ordering that the children move back to 
Ruidoso to live with father during the school year, the dis- 
trict court abused ‘its discretion in granting joint custody 
to mother jand father and in awarding primary physical 
custody to father without making any specific findings re- 
lated to any of the statutorily mandated factors relevant 
to a determination of the children’s best interests that it 
was required to consider when making a custody deter- 
mination. Hough v. Brooks, 2017-NMCA-050, cert. denied. 

Relocation of custodial parent. — In situations 
in which one parent: has sole custody of the child, the 
custodian seeking to relocate with a child is entitled to 
a presumption that the move is in the best interests of 
the child, and. the burden is on the noncustodial parent 
to show that the move is against those interests or mo- 
tivated by bad faith on the part of the custodial parent. 
However, the designation of one parent as "primary physi- 
cal custodian" under. a court-approved parenting plan in 
a joint custody situation simply means that the child-re- 
sides with that parent more than half the time. Conse- 
quently, one parent's status. as primary physical custodian 
has no particular significance and should not entitle that 
parent to the benefit of any presumption. Jaramillo v. Ja- 
ramillo, 1991-NMSC-101, 113 N.M. 57, 823 P.2d 299, 

Burden on relocating. party impermissible. — In 
joint custody cases, placing the burden on the party seek- 
ing to relocate to show that the relocation is in the best 
interests of the child unconstitutionally impairs the re- 
locating parent's right to travel. Jaramillo v, Jaramillo, 
1991-NMSC-101, 113 N.M. 57, 823 P.2d 299. 

Mediation not, required. — The language of Subsec- 
tion G of this section and 40-4-8B(1) NMSA 1978 permits 
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the court to bypass mediation if it does not appear to be Propriety of awarding joint custody of children, 17 
feasible, even in non-domestic violence or abuse situa- A.L.R.4th 1013. 
tions, Thomas v. Thomas, 1999-NMCA-1385, 128 N.M. 177, Religion as factor in child custody and visitation cases, 
991 P.2d 7, cert. denied, 128 N.M, 150, 990 P.2d 824. 22 A.L.R.4th 971. 
Law reviews. —.For annual survey of New: Mexico Postmajority. disability as reviving parental duty to 
law relating to domestic relations, see 12 N.M.L, Rev.. 325 support child, 48 A.L.R.4th 919. ) h 
(1982), Parent's transsexuality as factor in award) of custody 
Annual Survey of New Mexico Family Law, see 17 of children, visitation rights, or termination of parental 
N.M.L. Rev. 291,(1987). rights, 59 A.L.R.4th 1170. 
For annual survey of domestic relations 7 in New State court's authority, in marital or child custody pro- 
Mexico, see 18 N,M.L, Rev. 371 (1988), ceeding, to allocate federal income. tax dependency ex- 
For article, "Children's Rights v. Parents! Rights: A Pro- emption for child to noncustodial parent under § 152(e) 
posed Solution to the Custodial Relocation Conundrum," of the Internal Revenue Code (26. USCS § 152(e)), 77 
see 29 N.ML.L, Rev. 245 (1999). A.L.R.4th 786. ; 
Am, Jur. 2d, A.L.R. and C.J.S. references. — Neces- Child custody and visitation rights of person infected 
sity of requiring presence in court of both parties in pro- with AIDS, 86 A.L.R.4th 211. 
ceedings, relating to custody or visitation of children, 15 Application .of child-support. guidelines to cases of 
A.L.R.4th 864. joint-, split-, or similar shared-custody arrangements, 57 
ysti 2 A.L.R.5th 389. 


40-4-10. Appointment of guardian ad litem. 


After service of summons and copy of petition on any insane spou: se and on the guardian of his 
or her estate, the court shall appoint an attorney at law as guardian ad litem to appear for and 
represent the insane spouse. 


History: Laws 1933, ch. 27, § 2; 1941 Comp., § 25- For protection of property of persons under disability 
711; 1953 Comp., § 22-7-8; Laws 19738, ch. 319, § 8. and daiik Ny see 45-5-401 to 45-5-431 NMSA 1978. 
Cross references. — For appointment of guardian ad. ; 
litem to defend suit, for incapacitated person, see 38-4-15_ ANNOTATIONS ' 
NMSA 1978. ° J . 2d ALR. d C.J.S. f t eer 42 A . 
For guardians of acepenterten PREESE see 45-5-301 to’ afogt Infante 8§ 15 2 nd tit: sis ae! it 


45-5-315.NMSA 1978. 


i 


40-4-11. Determination of award of child ey notice to withhold 
income. 


In any proceeding before a court in which the court has the duty or authority to determine liabil- 
ity of a parent for the support of minor children or the amount of that support, the court: 

A. shall make a specific determination and finding of the amount of support to re paid by a 
parent in accordance with the provisions of Section 40-4-11.1 NMSA 1978; 

B.. shall not.consider, present or future welfare financial assistance payments to.or on behalf of 
the children in making its determination under Subsection A of this section; and ~ 

C. for good cause may order the parent liable for support of a minor child to assign to the per- 
son or public office entitled to receive the child support that portion of the parent's periodic income 
or other periodic entitlements to money. The assignment of that portion of the parent's periodic 
income or other periodic entitlements to money may be ordered by the court by the issuance of a 
notice to withhold income against the income of the parent. The procedures for the issuance, of the 
notice to withhold income, the content of the notice to withhold income, the duties of the parent 
liable for child support and the duties of the employer responsible for withholding income shall 
be the same as provided for in. the Support Enforcement Act [40-4A-1 through 40-4A-20 NMSA 
1978], except that delinquency in payment under an order for support need not be a pre-existing 
condition to effectuate the procedures of the Support Enforcement Act for purpose of withholding 
income under this section. _ 


History: 1953 Comp., § 22-7-11.1, enacted by Laws instructions of the New Mexico compilation commission, 


1971, ch. 185, § 1; 1987, ch. 340, § 1; 1988, ch. 87, § 1. both versions of the section have been set out. 
Compiler's notes, — Laws 1988, ch. 87, § 1 amended In Leeder v. Leeder, 118 N.M. 608, 884 P.2d 494 (Ct. App. 
40-4-11 NMSA 1978 as amended by Laws 1987, ch. 340, 1994), the court discussed the interpretation of these two 
§ 1, and Laws 1988, ch. 87, § 3 repealed and reenacted the sections and concluded that reading the second version 
same section, both effective March 8, 1988. Pursuant to of this section, Subsection A of 40-4-11.1 and 40-4-11.2 
923 
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NMSA 1978 together, the guidelines are presumed to same subject matter should, if possible, be construed to 
provide the proper amount of child support and that give effect to every provision of each. 

the second version of this section is ordinarily satisfied The 1988 amendment, effective March 8, 1988, de- 
if the court sets forth the computations made under the- leted "disregard of welfare payment" preceding "notice to 
guidelines. The second version of this section requires ad-~ withhold" in the’catchline; in Subsection A, substituted 
ditional findings only when the children's needs for care, "in accordance with the provisions of Section 40-4-11.1 
maintenance, and education, ‘in light of the parents' fi- NMSA 1978" for "to provide properly for the care, main- 
nancial resources, justify a departure from the guidelines. tenance and education of the minor children, considering 
Although under this interpretation there is substantial the financial resources of the parent"; corrected a mis- 
overlap in what.is required by Subsection A of the second spelling in Subsection C; merged present Subsection C 
version of this section, Subsection A of 40-4-11.1 and 40- and former Subsection D by deleting "and" between the 
4-11.2 NMSA 1978, there is no way to avoid the overlap subsections and the designation of former Subsection D; 
without distorting the meaning of the statutory language and substituted "this section" for ery act" at the end of 


for no discernible purpose. Statutes which relate to the present Subsection C. 


40-4-11. Determination of award of child support; disregard of welfare 
payments; notice to withhold income. 


In any proceeding before a court in which the court has the duty or authority to determine liabil- 
ity of a parent for the support of minor children or the amount of that support, the court: 

A. shall make a specific determination and finding of the amount of support to be paid by a 
parent to provide properly for the care, maintenance and education of the minor children, consid- 
ering the financial resources of the parent; 

B. shall not consider present or future welfare financial assistance payments to or on behalf of 
the children in making its determination under Subsection A of this section; and 

C. for good cause may order the parent liable for support of a minor child to assign to the per- 
son or public office entitled to receive the child support that portion of the parent's periodic income 
or other periodic entitlements to money. The assignment of that portion of the parent's periodic 
income or other periodic entitlements to money may be ordered by the court by the issuance of a 
notice to withhold income against the income of the parent. The procedures for the issuance of the 
notice to withhold income, the content of the notice to withhold income, the duties of the parent 
liable for child support and the duties of the employer responsible for withholding income shall 
be the same as provided for in the Support Enforcement Act [40-4A-1 through 40-4A-20 NMSA 
1978], except that delinquency in payment under an order for support need ‘not be a pre-existing 
condition to effectuate the procedures of the Support Enforcement Act for purpose of withholding 
income under this section. 


History: 1978 Comp., § 40-4-11, enacted by Laws | financial resources, justify a departure from the guide- 


1988, ch. 87, § 3. lines. Although under this interpretation there is substan- 
Repeals and reenactments. — Laws 1988, ch. 87, tial overlap in what is required by Subsection A of the sec- 
§ 3 repealed former 40-4-11.NMSA 1978, as amended. by ond: version of this section, Subsection A of 40-4-11.1 and 
Laws 1987, ch, 340, § 1, and enacted a new section, effec- 40-4-11.2 NMSA 1978, there is no way to avoid the over- 
tive March 8, 1988. lap without distorting the meaning of the statutory lan- 
Cross references, — For the Parental:Responsibility guage for no discernible purpose. Statutes which relate to 
Act, see 40-5A-1.NMSA 1978 et seq. the same subject matter should, if possible, be construed 
Compiler's notes. — Laws 1988, ch, 87, § 1 amended to give effect to every provision of each. 
40-4-11 NMSA 1978 as amended by Laws 1987, ch. 340, ; 
§ 1, and Laws 1988, ch. 87, § 3 repealed and reenacted ANN 
the same section, both effective March 8, 1988. Pursu- ple, ; at 
ant to instructions of the New Mexico compilation com- Recreational expenses. — The requirement for in- 
mission, both versions of the section have been set out. cluding recreational expenses is implicit in the statutory 
The notes below are applicable to both versions of this provision governing joint custody. Section 40-4-9.1(J)(4)(e) 
section, NMSA 1978 states that when joint custody is awarded, 
In Leeder v, Leeder, 118 N.M. 608, 884 P.2d 494 (Ct. “whatever recreational activities the child participated 
App. 1994), the court discussed the interpretation of these in during the marriage should continue with the child's 
two sections and concluded that reading the second ver- agreement, regardless of which of the parents has physi- 
sion of this section, Subsection A of 40-4-11,1 and 40-4- cal custody." This provision represents a legislative recog- 
11.2 NMSA 1978 together, the guidelines are presumed nition of the importance of recreational activities to chil- 
to provide the proper amount of child support and that dren. But the importance of an activity is not in itself a 
the second version of this section is ordinarily satisfied reason for separate inclusion of the expense for that activ- 
if the court sets forth the computations made under the ity in the child support guidelines, All ordinary expenses 
guidelines. The second version of this section requires are presumably taken into consideration in establishing 
additional findings only when the children's needs for the guidelines. for basic child support. The child support 
care, maintenance, and education, in light of the parents' awarded under the guidelines should be adequate to feed 
924 
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and shelter the children, and to provide for recreational 
activities, Rosen v. Lantis, 1997-NMCA-033, 123 N.M. 231, 
938 P.2d 729. 

Provisions of section are’ mandatory and require 
that evidence of the father's current financial resources be 
fully considered by the court and a finding be made based 
on that evidence. Spingola v. Spingola, 1978-NMSC-045, 
91 N.M. 737,580 P.2d 958; Blake v. Blake, 1985-NMCA-009, 
102 N.M. 354, 695 P.2d 838. 

Finding required as to proper amount payable, or 
basis for denial. — When an issue is directly raised in- 
volving a demand for payment of child support, it is error to 
refuse to adopt a finding as to the amount of child support 
properly payable from the noncustodial parent to the cus- 
todial parent, or to refuse to adopt a finding indicating the 
basis for denial of the request for child support. DeTevis v. 
Aragon, 1986-NMCA-105, 104 N.M. 793, 727 P.2d 558. 

Total financial resources of both parents consid- 
ered. — In providing for the welfare of a child of divorced 
parents the trial court should consider the total finan- 
cial resources of both parents, including their monetary 
obligations, income and net’ worth. Spingola v. Spingola, 
1978-NMSC-045, 91 N.M. 737, 580 P.2d 958. 

Effect of number of children, — Although the num- 
ber of children involved is a factor for consideration in the 
amount of a child support award, experience indicates that 
the support level for one child must be considerably higher 
than that necessary for the additional children. Spingola 
v. Spingola, 1978-NMSC-045, 91 N.M. 737, 580 P.2d 958. 

Children's ages considered. — In determining 
amounts of child support payments, the court must 
look at the ages, physical condition and health of the 
parents and the children. It must consider whether the 
children have advanced into an age bracket where the 
expenses of caring for and maintaining them are sub- 
stantially greater. Likewise the attainment of majority 
by a child will affect the amount of support to be paid. 
Spingola v. Spingola, 1978-NMSC-045, 91 N.M. ‘737, 
580 P.2d 958. ei’ 

Educational needs considered. — One of the para- 
mount concerns of the courts in child support cases is that 
a high level of education and training be afforded chil- 
dren, and the finest education that the parents can rea- 
sonably afford should be the criterion. Spingola v. Spin- 
gola, 1978-NMSC-045, 91 N.M. 737, 580 P.2d 958. 

Additional advantages to children above their ac- 
tual needs. — Where the income, surrounding financial 
circumstances and station in life of the father demonstrate 
an ability on his part to furnish additional advantages 
to his children above their actual needs, the trial court 
should provide such advantages within reason. Spingola 
v. Spingola, 1978-NMSC-0465, 91 N.M. 737, 580 P.2d 958. 

Specific findings by the court. — The child support 
guidelines are presumed to provide the proper amount 
of child support and Subsection A is ordinarily satisfied 
if the court sets forth the computations made under the 
guidelines, Additional findings are required only when the 
children's needs for care, maintenance, and education, in 
light of the parents' financial resources, justify a departure 
from the guidelines. Leeder v. Leeder, 1994-NMCA-105, 
118 N.M. 603, 884 P.2d 494, 

Undivided support award directed at more than 
one child is presumed to continue in force for the full 
amount until the youngest child reaches majority, Brit- 
ton v. Britton, 1983-NMSC-084, 100 N.M. 424, 671 P.2d 
1135, 

Court may not on own motion reduce support. — 
Where there is no evidence before the trial court as to the 
salaries or financial resources of the husband or the wife 
in an action to collect delinquent child support, the court 
may not on its own motion reduce the support payments. 
Pitcher v. Pitcher, 1978-NMSC-029, 91 N.M. 504, 576 P.2d 
1135. 
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Principal issue on request for increased child 
support is whether husband's circumstances have so 
changed as to warrant the increase requested. In order 
to determine whether such a change has occurred, it is 
necessary to examine into and consider his prior circum- 
stances. Horcasitas v. House, 1965-NMSC-074, 75 N.M. 
317, 404 P.2d 140. 

Trial court erred in refusing to consider commu- 
nity earnings of husband's new wife in determining 
whether the husband's child support obligations should 
be increased. DeTevis v. Aragon, 1986-NMCA-105, 104 
N.M. 793, 727 P.2d 558. 

Biological father cannot relinquish duties. — In 
the absence of a formal adoption under the Adoption Act, 
the biological father cannot voluntarily effect a relin- 
quishment of his parental obligation to pay child support. 
Poncho: v. Bowdoin, 2006-NMCA-018, 188 N,M. 857, 126 
P.3d 1221. 

Equitable adoption. — Doctrine of equitable adoption 
cannot be asserted by biological father to avoid payment 
of child support. Poncho v, Bowdoin, 2006-NMCA-018, 138 
N.M. 857, 126 P.3d 1221. 

’ Law reviews. — For article, "Child Support Enforce- 
ment: The New Mexico Experience," see 9 N.M.L. Rev. 25 
(1978-79). 

For note, "Guidelines for Modification of Child Sup- 
port.Awards: Spingola v. Spingola," see 9 N.M.L. Rev. 201 
(1978-79). 

For annual survey of domestic relations law in New 
Mexico, see 18 N.M.L. Rev, 371 (1988). 

Am. Jur, 2d, A.L.R. and C.J.S. references, — 59 Am. 
Jur, 2d Parent and Child §§ 41 to 74. 

Parent's obligation to support adult child, 1 A.L.R.2d 
910, 48 A.L.R.4th 919. 

Support provisions of judicial decree or order as limit 
of father's liability for expenses of child, 7 A.L.R.2d 491. 

Father's duty under divorce or separation decree to sup- 
port child as affected by the latter's induction into mili- 
tary service, 20 A.L.R,2d 1414, 

Contract to support, maintain, or educate a child as 
within provision of statute of frauds relating to con- 
tracts not to be performed within a year, 49 A.L.R.2d 
1293. 

Education as element in allowance for benefit of child in 
decree of divorce or separation, 56 A.L.R.2d 1207, 

Marriage of minor child as terminating support provi- 
sions in divorce or similar decree, 58 A.L.R.2d 355, 

Father's liability for support of child furnished after 
entry of decree of divorce not providing for support, 69 
A.L.R.2d 203, 91 A.L.R.3d 530. 

Opening or modification of divorce decree as to cus- 
tody or support of child not provided for in the decree, 71 
A.L.R.2d 1370. 

Right of wife to allowance for expense money in action 
by or against husband, without divorce, for child custody, 
82 A.L.R.2d 1088. 

What law governs validity and enforceability of contract 
made for support of illegitimate child, 87 A.L.R.2d 1306. 

Change in financial condition or needs of parents or 
children as ground for modification of decree for child sup- 
port payments, 89 A.L.R.2d 7. 

Violation of custody or visitation provision of agreement 
or decree as affecting child support payment provision, 
and vice versa, 95 A.L.R.2d 118. 

Court's establishment of trust to secure alimony or 
child support in divorce proceedings, 3 A.L.R.3d 1170. 

Statutory family allowance to minor children as af- 
fected by previous agreement or judgment for their sup- 
port, 6 A.L.R.3d 1387. 

Power of court which denied divorce, legal separation or 
annulment, to award custody or make provisions for sup- 
port of child, 7 A.L.R.3d 1096. 
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* What voluntary acts of child, other than marriage or en- 
try into military service, terminate parent's obligation. to 
support, 32:A.L.R.3d 1055. 

Income of child from other source as akanaing parent's 
compliance: with support provisions of divorce decree, 39 
A.L.R.8d 1292. 

Right to credit on accrued support payments for time 
child is in father's custody or for eth bx voluntary expendi- 
tures, 47 A.L.R.3d 1031. 

Retrospective increase in uwvetbes for alimony, sepa- 
rate maintenance, or support, 52.A.L.R.3d 156. 

Provision in divorce decree that’one party obtain or 
Maintain life insurance for benefitiof child, 59. A.L.R.3d 9. 

Liability of parent for support of child institutionalized 
by juvenile court, 59 A.L.R.3d 636. 

Effeet in subsequent. proceedings of paternity findings 
or implications in divorce decree or in support or custody 
order made incidental, 78 A.L.R.3d 846. 

Propriety of decree in proceeding between divorced par- 
ents to determine mother's duty to pay support. for chil- 
dren in custody of father, 98. A.L.R.3d 1146... 

Responsibility of noncustodial divorced parent to pay 
for, or contribute to, costs of child's’ college education, 99 
ACL.R.8d 322, 

Validity and effect, as between former spouses, of agree- 
ment releasing parent from payment of child support pro- 
vided for in an earlier divorce decree, 100 A.L.R.38d 1129. 

Visitation rights of persons other than natural parents 
or grandparents, 1A.L.R.4th 1270. 

Validity and enforceability of escalation clause in di- 
vorce decree relating to alimony, and child support, 19 
A.L.R.4th 830, 

Effect of remarriage of spouses to each other on child 
custody and support provisions of prior divorce decree, 26 
A.L,R.4th 325. ) 

Excessiveness or adequacy of money awarded as child 
support, 27.A.L.R.4th 864. 
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Excessiveness ors adequacy of amount of money 
awarded for alimony and child support combined, as 
A.L.R.4th 1038. 

What constitutes "extraordinary" or similar medical ¢ or 
dental expenses for purposes of divorce decree requiring 
one parent to pay such expenses for child in custody of 
other parent, 39 A.L.R.4th 502, 

Stepparent's postdivorce duty to support atepeliild; 44 
A.L.R.4th 520. 

Postmajority disability as reviving npentisl duty. to 
support:child; 48 A.L.R.4th 919. 

Divorce: excessiveness or adequacy of combined prop- 
erty division and spousal support awards - modern cases, 
55 A.L.R.4th 14, 

Withholding visitation rights for:failure to mille ali- 
mony or support payments, 65 A.L.R.4th 1155.: 

Divorce and separation: attributing undisclosed income 
to parent or spouse for purposes of making child or spou- 
sal support award, 70 A.L.R.4th 173. 

Death of obligor parent as affecting decree for support 
of child, 14 A.L.R.5th 557, 

Loss: of income due to incarceration as affecting gid 
support obligation, 27. A.L.R.5th 540. 

What voluntary acts of child, other than marriage or en- 
try into military service, terminate parent's obligation to 
support, 55 A.L.R.5th 557. 

Application of child-support guidelines. to cases. of 
joint-, split-, or similar shared-custody pninnicet iene: BF 
A.L.R.5th 389, 

Right of putative father to visitation with child genre but 
of wedlock, 58 A.L.R:5th 669. 

Consideration of obligor's personal-injury -recov- 
ery or settlement in fixing alimony or child support, 59 
A.L.R.5th 489, 

Right. to credit on child support arrearages for time 
parties resided together after separation or divorce, 104 
A.L.R.5th 605, 

Validity, construction; and application of Child Support 


Recovery Act of 1992 (18 USCA § 228), 147 A.L.R. Fed.1 


40-4-11.1. Child support; guidelines. 


A. In any action to establish or modify child support, the child whine g saaalinds as set forth 
in this section shall be applied to determine the child support due and'shall-be a rebuttable pre- 
sumption for the amount of such child support. Every decree or judgment or stipulation of child 
support that deviates from the guideline amount shall contain a statement of the reasons for the 
deviation. 

B. The purposes of the child support guidelines are to: 

(1) establish as state policy an adequate standard of support for SRT: subject to the 
ability of parents to pay; 

(2) make awards more equitable by ensuring more consistent treatment of pOPaCtie in sim- 
ilar circumstances; and 

(3) improve the efficiency of the court: process by promoting settlements and giving counts 
and the parties guidance in establishing levels of awards. 

C. For purposes of the guidelines specified in this section: 

(1). "income" means actual gross income of a parent if employed to full capacity or potential 
income if unemployed or underemployed. The gross income of a parent means only'the income and 
earnings of that parent and not the income of subsequent spouses, notwithstanding the commu- 
nity nature of both incomes after remarriage; and 

(2) "gross income" includes income from any source and includes but is not limited to in- 
come from salaries, wages, tips, commissions, bonuses, dividends, severance pay, pensions, inter- 
est, trust income, annuities, capital gains, social security benefits, workers’ compensation benefits, 
unemployment insurance benefits, disability insurance benefits, significant in-kind benefits that 
reduce personal living expenses, prizes and alimony or maintenance received, provided: 
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(a) "gross income" shall not include benefits received from: 1) means-tested public as- 
sistance programs, including, but not limited to, temporary assistance for needy families, supple- 
mental security income and general assistance; 2) the earnings or public assistance benefits of a 
child who is the subject of a child support award; or 3) child support received by a parent for the 
support of other children; 

(b) for income from self-employment, rent, royalties, proprietorship of a business or 
joint ownership of a partnership or closely held corporation, "gross income" means gross receipts 
minus ordinary and necessary expenses required to produce such income, but ordinary and neces- 
sary expenses do not include expenses determined by the court to be inappropriate for purposes of 
calculating child support; 

(c) “gross income" shall not include the amount of alimony payments actually paid in 
compliance with a court order; 

(d) "gross income" shall not include the amount of child support actually paid by a 
parent in compliance with a court order for the support of prior children; and 

(e) "gross income" shall not include a reasonable amount for a parent's obligation to 
support prior children who are in that parent's custody. A duty to support subsequent children is 
not ordinarily a basis for reducing support owed to children of the parties but may be a defense 
to a child support increase for the children of the parties. In raising such a defense, a party may 
use Table A as set forth in Subsection M of this section to calculate the support for the subsequent 
children. 

D. Ifa court finds that a parent has willfully failed to obtain or maintain appropriate employ- 
ment or is willfully underemployed, the court may impute to that parent an'‘income equal to that 
parent's earning and employment potential. 

(1) The following criteria shall be used: 

(a). availability of employment opportunities for the parent; 

(b) the parent's employment history; 

(c) the parent's income history; 

(d) the parent's job skills; 

(e) the parent's education; 

(f) the parent's age and health; 

(g) the parent's history of convictions and incarceration; and 

(h) the parent's ability to obtain or maintain employment due to providing care for : a 
child of the parties who is under the age of six or is disabled. 

(2) Minimum wage may be imputed if a parent has no recent employment or earnings his- 
tory and that parent has the capacity to earn minimum wage. The minimum wage to be imputed to 
that parent is the prevailing minimum wage in the locality where that parent resides. 

E. Income may not be imputed to a parent if the parent is incarcerated for a period of one hun- 
dred eighty days or longer. Incarceration is not considered a voluntary unemployment. 

F. As used in this section: 

(1) "children of the parties" means the natural or adopted child or children of the aie 
to the action before the court but shall not include the natural or adopted child or children of ie 
one of the parties; 

(2) "basic visitation" means a custody arrangement whereby; one parent has physical cus- 
tody and the other parent has visitation with the children of the parties less than thirty-five per- 
cent of the time. Such arrangements can exist where the parties share responsibilities pursuant to 
Section 40-4-9.1 NMSA 1978; and 

(3) "shared responsibility" means a custody arrangement whereby each parent provides a 
suitable home for the children of the parties, when the children of the parties spend at least thirty- 
five percent of the year in each home and the parents significantly share the duties, responsibili- 
ties and expenses of parenting. 

G. The basic child support obligation shall be calculated based on'the combined income of both 
parents and shall be paid by them proportionately pursuant to Subsection L of this section. 

H. Physical custody adjustments shall be made as follows: 

(1) for basic visitation situations, the basic child support obligation shall be calculated us- 
ing the basic child support schedule, Worksheet A and instructions contained in Subsection L of 
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this section, The court may provide.for a partial abatement of child support for visitations of one 
month or longer; and 

(2) -for,shared coapiel aibibi te: mi Gate eee the basic child support obligation shall be pst 
culated using the basic child support schedule, Worksheet B and instructions contained in Buljded: 
tion L of this section. 

I. In shared responsibility, situations, each parent retains the percentage of the bisic ae 
obligation equal to the number of twenty-four-hour days of responsibility spent by each child with 
each respective parent divided by three hundred sixty-five. 

J: The cost of providing medical and dental insurance for.the children of the parties and the 
net reasonable child-care costs incurred on behalf of these children due to employment, or job 
search of either parent shall be paid by each parent in proportion to that parent's income, in addi- 
tion to the basic obligation. 

K. The child support. may also include the payment of the following expenses not covered by 
the basic child support obligation: 

(1) \ any extraordinary. medical, dental and counseling expenses incurred on behalf of the 
children of the parties. Such extraordinary expenses are uninsured expenses in excess of one hun- 
dred dollars ($100) per child per year; 

(2). any extraordinary educational expenses for childnen of the parties; and 

(8) transportation and communication expenses necessary for long distance visitation or 
time sharing. 

L.. Whenever application of the child support. guidelines. set forth in this section requires a 
person to pay to another person more than forty percent of the paying person's gross income for a 
single child support obligation for current support, there shall be a iproawunptign of a substantial 
hardship, justifying a deviation from the guidelines. 

M. BASIC CHILD SUPPORT SCHEDULE 


BASIC CHILD SUPPORT SCHEDULE 


Both Parents' One Two Three Four | Five Six 
Combined Child Children Children Children pera Children 
Adjusted Gross 
Income 

0- 1,000 : Minimum Order of $60'plus $15 for each additional child. 
1,000 - 1,050 100 115 130 145 160 » 175 
1,050 - 1,100 140 155 170 185 » 200 pe eta 
1,100 -'1,150 ‘180: 195 210 2255. 240 255 
1,150 - 1,200 220 235 250 265. ' 280 ( 295 
1,200 - 1,250 234 275 290 305 320 © 335 
1,250 - 1,300 243 B31 9h 330 345 360 © 375 
1,300 - 1,350 252 355 370 385 | 400 415 
1,350 - 1,400: 260. 382 410 9 425 440 . 455 
1,400'- 1,450 269 . 394 1450 ' 465 480 495 
1,450 - 1,500 alt 407 490 505 520°: 535 
1,500 - 1,550 286 419 507 aS 9H45 560 575 
1,550 - 1,600 294 . 431 ~ 1621 ‘BD Ji 600 - 615 
1,600 - 1,650 302°: 444 536 59Q 640 655 
1,650 - 1,700 311 456 551 616 8l ACM VE77 695 
1,700 - 1,750 « 319 511468 566. 632 “696 — | on 
1,750 - 1,800 828 ~* 481 581 649° 714 775 
1,800 - 1,850 336° 493 © 596 ~ . 665 Y3Qo is 796 
1,850 - 1,900 344 505 610 682 °° TSOSGKS DOS BPH 
1,900 - 1,950 352 6 0517 ~ 625 -. § 698 767 834 
1,950-2,000 ©: ' «360 OF 3 §QOTy 639 ig Ma 785 © 853 
2,000 - 2,050 368 540) 28 bei GhBiHe Siior7gg A 802 - 872 
2,050 - 2,100 376 552 667). 745 820 ° 891 
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2,100 - 2,150 
2,150 - 2,200 . 
2,200 - 2,250 
2,250 - 2,300 
2,300 - 2,350 
2,350 - 2,400 
2,400 - 2,450 
2,450 - 2,500 
2,500 - 2,550 
2,550 - 2,600 
2,600 - 2,650 
2,650 - 2,700 
2,700 - 2,750 
2,750 - 2,800 


2,800 - 2,850 » 


2,850 - 2,900 
2,900 - 2,950 - 


2,950 - 3,000 . 


3,000 - 3,050 
3,050 - 3,100 
3,100 - 3,150 
3,150 - 3,200 
3,200 - 3,250 
3,250 - 3,300 
3,300 - 3,350 
3,350 - 3,400 
3,400 - 3,450 
3,450 - 3,500 
3,500 - 3,550 


3,550 - 3,600 © 


3,600 - 3,650 
3,650 - 3,700 


3,700 - 3,750 |; 


3,750 - 3,800 
3,800 - 3,850 
3,850 - 3,900 
3,900 - 3,950 
3,950 - 4,000 
4,000 - 4,050 


4,050 - 4,100 | 


4,100 - 4,150 
4,150 - 4,200 
4,200 - 4,250 
4,250 - 4,300 
4,300 - 4,350 
4,350 - 4,400 


4,400 - 4,450 > 


4,450 - 4,500 
4,500 - 4,550 | 
4,550 - 4,600 
4,600 - 4,650 
4,650 - 4,700 
4,700 - 4,750 
4,750 - 4,800 
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384 
392 
400 


408 » 


416 
424 
432 
440 
448 
456 
464 
472 
480 
488 
496 
504 
512 
520 
528 
536 
544 
552 
560 
568 
576 
584 
592 
601 
609 
617 
625 
633 
641 
649 
657 
665 
673, 


681» 
689. 


697 
705 
713 
721 
728 


734 - 


741 
748 
755 
762 
769 
776 
783 
790 
797 
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564 682) 
576 696 
588: 710: 
599 724 
611 739. 
623 753. 
635 767 
646 781 
658 795 
670. 810 
682 824 
693 838. 
705 852. 
717 866. 
729 881 
740 895 
752". 909 
764) 923 
776 937 
787 — 952 
799 966 
811 980 
823 994 
834 1,008 
846 1,022 
858 1,037 
870 1,051 
881 1,065 
893 1,079 
905 1,093 
917 1,108 
928 1,122 
940 1,136. 
952 1,150 
964 1,164. 
975 1,179 
987 1,193 
999 1,207 

1,011; 1,221 
1,022 1,235 
1,034 1,250 
1,046 1,264 
1,058 1,278 
1,068 1,290 
1,078 1,303 
1,088 1,315 
1,098; 1,327 
1,109, 1,340 
1,119 1,352: 
1,129 | 1,364 
1,139: 1,377 
1,149 1,389 
1,160° 1,401 
1,170 1,413 
929 


761 
777 
7938 


837 


855 


872 
890 
907 
925 
942 
960 
977 
995 
1,012 
1,030 
1,047 
1,064 
1,082 
1,099 


1,1179 


1,134 
1,152 
1,169 
1,187 
1,204 
1,221 
1,239 
1,256 
1,274 
1,291 
1,309 
1,326 
1,344 
1,361 
1,378 
1,396 
1,413 
1,431 
1,448 
1,466 
1,483 
1,501 


1,518. 


1,535 
1,553 
1,570 
1,585 


1,601 


1,616 
1,631 
1,646 


1,661 | 


1,676 
1,691 
1,707 
1,722 
1,737 
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910 
929 
948 
967 
986 

1,005 

1,024 

1,043 

1,062 

1,081 

1,100 

1,119 

1,138 

1,157 

1,176 

1,195 

1,214 

1,233 

1,252 

1,271 

1,290 

1,309 

1,328 

1,347 

1,366 

1;385 

1,404 

1,423 

1,441 

1,460 

1,479 

1,498 

1,517 

1,536 

1,555 

1,574 

1,593 

1,612 

1,631 

1,650 

1,669 

1,688 

1,707 

1,723 

1;740 

1,756 

1,778 

1,789 

1,806 

1,822 

1,839 

1,855 

1,871 

1,888 
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4,800 - 4,850 
4,850 - 4,900 
4,900 - 4,950 
4,950 - 5,000 
5,000 - 5,050 
5,050 - 5,100 
5,100 - 5,150 
5,150 - 5,200 
5,200 - 5,250 
5,250 - 5,300 
5,300 - 5,350 
5,350 - 5,400 
5,400 - 5,450 
5,450 - 5,500 
5,500 - 5,550 
5,550 - 5,600 
5,600 - 5,650 
5,650 - 5,700 
5,700 - 5,750 
5,750 - 5,800 
5,800 - 5,850 
5,850 - 5,900 
5,900 - 5,950 
5,950 - 6,000 
6,000 - 6,050 
6,050 - 6,100 
6,100 - 6,150 
6,150 - 6,200 


6,200 - 6,250 © 
6,250 - 6,300 » 


6,300 - 6,350 
6,350 - 6,400 
6,400 - 6,450 
6,450 - 6,500 


6,500 - 6,550 | 


6,550 - 6,600 
6,600 - 6,650 
6,650 - 6,700 
6,700 - 6,750 
6,750 - 6,800 
6,800 - 6,850 
6,850 - 6,900 
6,900 - 6,950 
6,950 - 7,000 
7,000 - 7,050 
7,050 - 7,100 
7,100 - 7,150 
7,150 - 7,200 
7,200 - 7,250 
7,250 - 7,300 
7,300 - 7,350 
7,350 - 7,400 
7,400 - 7,450 
7,450 - 7,500 
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1,180 1,426 
1,190 1,438 
1,200 1,450 
1,210: 1,463 
1,221 1,475 
1,231 1,487: 
1,235 1,491) 
1,237 1,493 
1,240 1,495 
1,242 1,498: 
1,245 1,500 
1,247 1,502 
1,250 1,504 
1,252 1,506 
1,255 1,508. 
1,257 1,510. 
1,259 1,512 
1,262 1,514 
1,265 1,516 
1,269 1,522 
1,274 1,527 
1,278 1,532 
1,283 1,588 
1,287 1,543 
1,292 1,548 
1,296 1,553 
1,301 1,559 
1,306 1,564 
1,310 1,569 
1,315 1,575 
1,319 1,580 
1,325 1,587 
1,333 1,596 
1,340 1,605 
1,348 1,614 
1,355 1,624 
1,363 1,633" 
1,371 1,642 
1,378 1,651 
1,386 1,661 
1,393 1,670 
1,401 1,679 
1,409 1,688 
1,416 1,698 
1,423 1,706 | 
1,429 1,713 
1,436 1,720 
1,442 1,727 
1,448 1,734 
1,455 1,741 
1,461 1,749 
1,467 1,756. 
1,474 1,763° | 
1,480 1,770 

930 


1,593 
1,606 
1,620 
1,634 
1,648 
1,661 
1,666 
1,668 
1,670 
1,673 
1,675 
1,677 
1,680 
1,682 
1,684 
1,686 
1,689 
1,691 
1,694 
1,700 
1,706 
1,711 
1,717 
1,728 
1,729 
1,735 
1,741 
1,747 
1,753 
1,759 
1,765 
1,772 
1,783 
1,793 
1,803 
1,814 


1,824 


1,834 
1,845 
1,855 
1,865 
1,876 
1,886 
1,896 
1,905 
1,913 
1,921 
1,929 
1,937 
1,945 
1,953 
1,961 
1,969 
1,977 


1,752 


1,767 0 


1,782 
1,797 
1,812 
1,828 
1,832 
1,835 
1,838 
1,840 
1,843 
1,845 
1,848 
1,850 
1,853 
1,855 
1,858 
1,860 
1,863 
1,870 
1,876 
1,883 
1,889 
1,896 
1,902 
1,909 
1,915 
1,922 
1,928 
1,935 
1,941 
1,950 
1,961 


) evra 


1,984 
1,995 
2,006 
2,018 
2,029 
2,040 
2,052 
2,063 
2,074 
2,086 
2,096 
2,104 
2,113 


2,122 
2,191 Y 


2,140 
2,149 
2,157 
2,166 
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1,904 
1,921 
1,987 
1,954 
1,970 
1,987 
1,992 
1,995 
1,997 
2,000 
2,003 
2,006 
2,008 
2,011 
2,014 
2,017 
2,019 
2,022 
2,025 
2,032 
2,039 
2,046 
2,053 
2,061 
2,068 
2,075 
2,082 
2,089 
2,096 
2,103 
2,110 
2,119 
2,132 
2,144 
2,156 
2,169 
2,181 
2,198 
2,206 
2,218 
2,230 
2,243 
2,255 
2,267 
2.278 
2,287 
2,297 
2,307 
2,316 
2,326 
2,336 
2,345 
2,355 
2,364 
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7,500 - 7,550 
550 - 7,600 
7,600 - 7,650 
7,650 - 7,700 
7,700 - 7,750 
7,750 - 7,800 
7,800 - 7,850 
7,850 - 7,900 
7,900 - 7,950 
7,950 - 8,000 
8,000 - 8,050 
8,050 - 8,100 
8,100 - 8,150 
8,150 - 8,200 
8,200 - 8,250 
8,250 - 8,300 
8,300 - 8,350 
8,350 - 8,400 
8,400 - 8,450 
8,450 - 8,500 
8,500 - 8,550 
8,550 - 8,600 
8,600 - 8,650 
8,650 - 8,700 
8,700 - 8,750 
8,750 - 8,800 
8,800 - 8,850 
8,850 - 8,900 
8,900 - 8,950 
8,950 - 9,000 
9,000 - 9,050 
9,050 - 9,100 
9,100 - 9,150 
9,150 - 9,200 
9,200 - 9,250 
9,250 - 9,300 
9,300 - 9,350 
9,350 - 9,400 
9,400 - 9,450 
9,450 - 9,500 
9,500 - 9,550 
9,550 - 9,600 
9,600 - 9,650 
9,650 - 9,700 
9,700 - 9,750 
9,750 - 9,800 
9,800 - 9,850 
9,850 - 9,900 
9,900 - 9,950 
9,950 - 10,000 
10,000 - 10,050 
10,050 - 10,100 
10,100 - 10,150 
10,150 - 10,200 
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1,039 
1,043 
1,047 
1,049 
1,051 
1,054 
1,056 
1,058 
1,060 
1,062 
1,064 
1,066 
1,068 
1,070 
1,073 
1,075 
1,078 
1,081 
1,085 
1,088 
1,092 
1,095 
1,099 
1,102 
1,106 
1,109 
1,113 


1,116 


1,120 
1,123 
1,125 
1,128 
1,130 
1,133 


1,136 


1,138 
1,141 
1,144 
1,146 
1,149 


1,151 — 


1,154 
1,157 
1,159 
1,162 
1,165 
1,167 
1,170 


1,173: 


1,176 
1,180 
1,184 
1,188 


1,192 © 


DISSOLUTION OF MARRIAGE 
1,486 LyEPE 
1,493 1,785 
1,499 1,792 
1,502 1,795 
1,504 1,797 
1,506 1,800 
1,508 1,802 
1,510 1,805 . 
1,512 1,807 
1,514 1,810 
1,516 1,812 
1,518 1,815 
1,520 1,817 
1,522 1,820 
1,524 1,822 
1,526 1,824 
1,530 1,829 
1,534 1,834 
1,539 1,838 
1,543 1,843 
1,547 1,848 
1,551 1,852 
1,555 1,857 
1,560 1,862 
1,564 1,866 
1,568 1,871 
1,572 1,876 
1,577 1,880 
1,581 1,885 
1,584 1,889 
1,586 1,893 
1,588 | 1,897 
1,591 1,901 | 
1,593 1,905 
1,595 1,909 
1,598 1,913 
1,600 1,917 
1,602 1,920 
1,605 1,924 
1,607 1,928 
1,609: - 1,932 
1,612 1,936 
1,614 1,940 
1,616 1,944 
1,619 1,948 
1,621 1,952 
1,623 1,956 
1,626 1,960 
1,628 1,964 
1,634 1,970 
1,640 1,976 
1,646 1,982 
1,652 1,987 
1,658 1,993 

931 


1,985 
1,993 
2,001 
2,005 
2,008 
2,011 
2.013 
2,016 


2,019. 


2,022 
2.024 
2,027 
2,030 
2,032 
2,035 
2,038 
2,043 
2,048 
2,058 


2,058. 


2,064 
2,069 
2,074 
2,079 
2,085 
2,090 
2,095 
2,100 
2,105 
2,110 
2,114 
2,119 
2,123 
2,128 
2,132 
2,186 
2,141 
2,145 
2,150 
2,154 
2,158 
2,163 
2,167 
2,172 
2,176 
2,180 
2,185 
2,189 
2,194 
2,200 
2,207 
2,213 
2,220 
2,226 


2,184 
2,193 
2,202 
2,205 
2.208 
2,212 
2,215 
2.218 
2,221 
2,224 
2.227 
2,230 
2,233 
2,236 
2,239 
2.242 
2,247 
2,253 
2,259 
2,264 
2,270 
2,276 
2,282 
2,287 
2,298 
2,299 


2,304 — 


2,310 
2,316 
2,321 
2,326 
2,331 
2,335 
2,340 
2,345 
2,350 
2,355 
2,360 
2,364 


2,369: 


2,374 
2,379 
2,384 
2,389 
2,394 
2,398 
2,403 
2,408 
2,413 
2,420 
2,427 
2,435 
2,442 
2,449 


40-4-11.1 


2.374 
2,384 
2,393 
2,397 
2,401 
2,404 
2,407 
2,411 
2,414 
2,417 
2,420 
2,494 
2,427 
2,430 
2,433 
2,437 
2,443 
2,449 
2,455 
2,461 
2,468 
2,474 
2,480 
2,486 
2,492 
2,499 
2,505 
2,511 
2,517 
2,523 
2,528 
2,533 
2,539 
2,544 
2,549 
2,554 
2,560 
2.565 
2,570 
2,575 
2,581 
2,586 
2,591 
2,597 
2,602 
2,607 
2,612 
2,618 
2,623 
2,631 
2.639 
2.647 
2,654 
2,662 


40-4-11,1 


10,200 - 10,250 
10,250 - 10,300 
10,300 - 10,350 
10,350 - 10,400 
10,400 - 10,450 
10;450 - 10,500 
10,500 - 10,550 
10,550 - 10,600 
10,600 - 10,650 
10,650 - 10,700 
10;700 - 10,750 
10,750 - 10,800 
10,800 - 10,850 
10,850 - 10,900 
10,900 - 10,950 
10;950 - 11,000 
11,000 - 11,050 
11,050 - 11,100 
11,100 - 11,150 


11,150 - 11,200 .. 


11,200 - 11,250 
11,250 - 11,300 
11,300 - 11,350 
11,350 - 11,400 
11,400 - 11,450 
11,450 - 11,500 
11,500 - 11,550 
11,550 - 11,600 
11,600 - 11,650 
11,650 - 11,700 
11,700 - 11,750 
11,750 - 11,800 
11,800 - 11,850 
11;850 - 11,900 
11,900 - 11,950 
11,950 - 12,000 
12,000 - 12,050 
12,050 - 12,100 


12,100 - 12,150, 


12,150 - 12,200 
12,200 - 12,250 
12,250 - 12,300 


12,300 - 12,350, 


12,350 - 12,400 
12,400 - 12,450 


12,450 - 12,500; 


12,500 - 12,550 
12,550 - 12,600 
12,600 - 12,650 
12,650 - 12,700 
12,700 - 12,750 
12,750 - 12,800 
12,800 - 12,850 
12,850 - 12,900 
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1,196 
1,200 
1,204 
1,208 
1,212 
1,216 
1,220 
1,224 
1,228 
1,232 
1,236 
1,240 
1,244 
1,249 
1,253 
1,257 
1,262 
1,266 
1,270 
1,275 
1,279 
1,283 
1,287 
1,291 
1,295 
1,298 
1,302 
1,306 
1,310 
1,314 
1,318 


1,38226 


1,326 


1,330 - 


1,334 
1,338 
1,342 


1,346 


1,350 
1,354 
1,358 
1,362 
1,366 
1,370 
1,374 
1,378 
1,382 


1,386 | 


1,390 
1,394 
1,398 


1,402 . 


1,406 
1,410 


DOMESTIC AFFAIRS 
1,663 1,999 
1,669 | 2,005 - 
1,675 2,011 
1,681 2,017 
1,687 2,028 
1,693 2,029 
1,698 2,034 
1,704 2,040 
1,710 2,046 
1,716 2,052 
1,722 2,058 
1,728. 2,065 
1,735 2,071 
1,741 2,077 
1,748 2,084 
1,754 2,090 
1,761 2,097 
1,767 2,103 
1,773 2,110 
1,780 2,116 
1,785 2,123 
1,790 2,129 » 
1,795 2,136 
1,800 2,143 
1,805 2,149 
1,810 2,156 
1,815. | 2,163 
1,820 2,169 
1,824. 2,176 
1,829 2,182 
1,834 2,189 
1,839 2,196: 
1,844 | 2,202 
1,849. 2,209 
1,854 2,216 
1,859: 2,222 
1,864 2,229: | 
1,869 2,235 
1,874 2,242 
1,879: 2,249) | 
1,884 2,255 
1,888 2,262 
1,893 2,269 
1,898 : 2,275 
1,903 2,282) 
1,908 2,288 
1,918 2,295). 
1,918 2,302) 
1,923: : 2,308) | 
1,928 2,315) 
1,933 2,322 
1,938 2,328 
1,943 2,335. | 
1,948 2,341 

932 


2,233 


2,240 - 


2,246 
2,253 


2,259 © 


2,266 
2,272 
2,279 


2,286 


2,292 
2,299 
2,306 
2,318 
2,321 
2,328 
2.335 
2,342 
2,349 
2,357 
2.364 
2,371 
2,379 
2,386 
2,393 
2,401 
2,408 
2,416 
2,423 
2,430 


2,438 ° 


2,445 
2,453 
2,460 
2,467 
2,475 
2,482 
2,490 
2,497 
2,504 
2,512 


2,019 | 


2,527 
2,534 
2,541 
2,549 
2,556 
2,564 
2,571 
2,578 


2,086 | 


2,598 
2,601 
2,608 
2,615 
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2,67 
2,67 
2,686 
2,694 
2,701 
2,709 
2,717 
2,725 
2,733 
2,741 
2,749 
2,757 
2,766 
2,775 
2,783 
2,792 
2,801 
2;809 
2,818 
2,826 
2,835 
2,844 
2,853 
2,862 
2,871 
2,879 
2,888 
2,897 
2,906 
2,915 
2,924 
2,933 
2,941 
2,950 
2,959 
2,968 
2,977 
2,986 
2,994 
3,003 
3,012 
37021 
3,030 
3,039 
3,048 
3,056 
3,065 
3,074 
3,083 
3,092 
~ 3,101 
3,110 
3,118 
08j127 


40-4-11.1 DISSOLUTION OF MARRIAGE 40-4-11.1 


12,900 - 12,950 1,414 1,952 2,348 2,623 2,885 3,136 
12,950 - 13,000 1,418 1,957 2.355 2,630 2,893 3,145 
13,000 - 13,050 1,421 1,961 2,359 2,636 2,899 3,151 
13,050 - 13,100 1,424 1,965 2,364 2,641 2,905 § 3,157 
13,100 - 13,150. 1,427 1,969 2,368 2,646 2,910 3,163 
13,150 - 13,200 1,430 1,973 2.873! ! 2,651 2,916 3,169 
13,200 - 13,250 1,432 1,976 2,377 2.656 2,921 3,175 
13,250 - 13,300 1,435 1,980 2,382 2.661 2,927 3,181 
13,300 - 13,350 1,438 1,984 2,386 2,666 2,932 3,187 
13,350 - 13,400 1,441 1,988 2,391 2.671 2,938 3,198 
13,400 - 13,450 1,444 1,991 2,395 2.676 2,943 3,199 
13,450 - 13,500 1,447.9 ~—-1,995 2,400 2.681 2,949 3,205 
13,500 - 13,550 1,450 1,999 2,404 2.686 2,954 3,211 
13,550 - 13,600 1,453 2,003 2,409 2,691 2,960 3,217 
13,600 - 13,650 1,456 2,006 2,413 2,696 2,965" 3,223 
13,650 - 13,700 1,459 2,010 2,418 2,701 2,971 | 3,229 
13,700 - 13,750 1,462 2,014 2,429 2,706 2,976 3,235 
13,750 - 13,800 1,465 2,018 2,427 2711! 2,982. 9! ‘3,241 
13,800 - 13,850 1,468 2,022 2,431 2,716 2,987 3,247 
13,850 - 13,900 1,471 2,025 2,436 2,721 2,993 3,253 
13,900 - 13,950 - 1,473 2,029 2,440 2,726 2,998 3,259 
13,950 - 14,000 1,476 2,033 2,445 2,731 3,004 3,265 
14,000 - 14,050 1,479 2,037 2,449 2,736 3,009 3,271 
14,050 - 14,100 1,482 2,040 2,454 2,741 3,015 3,277 
14,100- 14,150 - 1,485 2,044 2,458 2,746 3,020 '- 3,283 
14,150 - 14,200 1,488 2,047 - 2,462 2,750 3,025 > ~~ 3,288 
14,200 - 14,250 1,490 2,051 2,466 2,755 3,030 3,294 
14,250 - 14,300 1,493 2,054 2,470 2,759 3,035 3,299 
14,300 - 14,350 1,496 2,057 2,474 2,764 3,040 3,304 
14,350 - 14,400 1,498 2,061 2,478 2,768 3,045 3,310 
14,400 - 14,450 1,501 2:064 2,482 2,772 3,050 3,315 
14,450 - 14,500 1,503 2,067 2,486 2,777 3,055 3,820 
14,500 - 14,550 1,506 2,071 2,490 2,781 3,059 3,326 
14,550 - 14,600 1,509 2,074 2,494 2.786 3,064 3,331 
14,600 - 14,650 1,511 2,077 2,498: 2,790 3,069 3,336 
14,650 - 14,700 1,514 2,081 2,502 2,795 3,074"! - 8,342 
14,700 - 14,750 1,516 2,084 2,506 2,799 3,079 3,347 
14,750 - 14,800 1,519 2,087 2,510 2,803 3,084 ' 3,352 
14,800 - 14,850 1,521 2,091 2,514 2,808 3,089 3,357 
14,850 - 14,900 1,524 2,094 2,518 2,812 3,094 3,363 
14,900 - 14,950 1,527 2,097 2,522 2,817 3,098 + 3,368 
14,950 - 15,000 1,529 2,101 2,526 2,821 3,103 3,373 
15,000 - 15,050 1,532 2,104 2,530 2,826 3,108 3,379 
15,050 - 15,100 1,534 2,107 2,534 2,830 3,113 3,384 
15,100-15,150 ° 1,537 2,111 2,538 2,835 3,118 3,389 
15,150 - 15,200 1,540 2,114 2,542 2,839 3,123 3,395 
15,200 - 15,250 1,542 2,117 2,546 2,843 3,128 3,400 
15,250 - 15,300 1,545 2,121 2,550 2,848 3,133 3 405 
15,300 - 15,350 1,547 2,124 2,554 2,852 3,138 3,410 
15,350 - 15,400 1,550 2,127 2,557 2,857 3,142 3,416 
15,400 - 15,450 1,553 2,131 2,561 2,861 3,147 3,421 
15,450 - 15,500 1,555 2,134 2,565 2,866 3,152 3,426 
15,500 - 15,550 1,558 2,137 2,569 2,870 3,157 3,432 
15,550 - 15,600 | 1,560 2,141 2,573 2,874 3,162 3,437 
933 
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15,600 - 15,650 
15,650 - 15,700 
15,700 - 15,750 
15,750 - 15,800 
15,800 - 15,850 
15,850 - 15,900 
15,900 - 15,950 


15,950 - 16,000: 
16,000 - 16,050 - 


16,050 - 16,100 
16,100 - 16,150 
16,150 - 16,200 
16,200 - 16,250 
16,250 - 16,300 
16,300 - 16,350 
16,350 - 16,400 
16,400 - 16,450 
16,450 - 16,500 
16,500 - 16,550 
16,550 - 16,600 
16,600 - 16,650 
16,650 - 16,700 
16,700 - 16,750 
16,750 - 16,800 
16,800 - 16,850 
16,850 - 16,900 
16,900 - 16,950 
16,950 - 17,000 
17,000 - 17,050 
17,050 - 17,100 
17,100 - 17,150 
17,150 - 17,200 
17,200 - 17,250 
17,250 - 17,300 
17,300 - 17,350 
17,350 - 17,400 
17,400 - 17,450 


17,450 - 17,500, 


17,500 - 17,550 
17,550 - 17,600 
17,600 - 17,650 
17,650 - 17,700 
17,700 - 17,750 


17,750 - 17,800: ; 


17,800 - 17,850 
175850 - 17,900 
17,900 - 17,950 
17,950 - 18,000 
18,000 - 18,050 
18,050 - 18,100 
18,100 - 18,150 
18,150 - 18,200 
18,200 - 18,250 
18,250 - 18,300 
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1,563 
1,566 
1,568 
1,571 
1,573 
1,576 
1,579 
1,581 
1,584 
1,586 
1,589 
1,591 
1,594 
1,597 
1,599 
1,602 
1,604 
1,607 
1,610 
1,612 
1,615 
1,617 
1,620 
1,623 
1,625 
1,628 
1,630 
1,633 
1,635 
1,638 
1,640 
1,643 
1,645 
1,648 


1,651 > 


1,653 


1,656. 


1,658 
1,661 
1,663 
1,666 
1,668 
1,671 
1,673 
1,676 
1,678 


1,681, 


1,683 
1,685 
1,688 


1,690 


1,693 
1,695 
1,698 


DOMESTIC AFFAIRS 
2,144 2,577 
2,147 2,581 
2.151 2,585 
2,154 2,589 
2,157 2,593 
2,161 2,597 
2,164 2,601 
2,167 2,605 
2.171 2,609 
2.1749 < 2,613 
2,177: 2,617 
2,181: 2,621 
2,184 2,625 
2,187 2,629 
2,191 2,633 
2,194: 2,637 
2,197 2,641 
2,201 2.645 
2,204 2,649 
2,207 2,653), 
2,211 2.657 
2,214 2,661 
2.217 2.665 
2,220 2,669 
2,224) 2,672 
2.227 2,676 
2,230 2,680 
2,234 2,684 
2,237 2,688 
2,240 2,692 
2,248 2,696 
2,247 2,700 
2,250 2.704 
2,253 2,708 
2,257 2,712 
2,260; . 2,716. 
2,263 2,719. 
2,266: - 2,723, « 
2,270. 2,727 
2,273 2,731 
2,276. 2,735 
2,279 2,739 
2,283 2,743 
2,286 2,746 
2,289 2.750 
2,292, 2,754 
2,295: 2,758 
2,298; 2,761 
2,301 2,765 
2,304 2,769 
2,308 2,772 
2,311 2,776 
2,314 2,780) - 
2,317 2,784 


934 


2,879 


2,883 | 


2,888 
2,892 
2,897 
2,901 
2,906 
2,910 


2,914. 


2,919 
2,923 


2,928 


2,932 
2,937 
2,941 
2,945 


2,950: 


2.954 
2,959 
2,963 
2,968 
2,972 
2,976 
2,981 
2,985 
2,990 
2,994 
2,998 
3,003 
3,007 
3,011 
3,016 
3,020 
3,025 
3,029 
3,033 
3,038 
3,042 
3,046 
3,051 
3,055 
3,059 
3,064 
3,068 
3,072 
3,076 
3,080 
3,084 
3,089 
3,093 
3,097 
3,101 
3,105 
3,109 


3,167 


3,172) 3: 


3,177 
3,181 
3,186 


3,191 : 
3,196 « 


3,201 
3,206 


3,211 


3,216 
3,220 
3,225 
3,230 
3,235 
3,240 
3,245 
3,250 
3,255 
3,260 
3,264 


3,269 
3,274) 


3,279 
3,284 
3,288 
3,293 
3,298 
3,303 
3,308 
3,313 
3,317 
3,322 


3,327). 
3,332 
3,337): 
3,341. 


3,346 
3,351 
3,356 
3,361 
3,365 
3,370 
3,375 
3,379 


3,384 


3,388 
3,393 
3,397 


3,402)... 


3,407 
3,411 
3,416 


3,420) 
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3,442 
8,448 
3,453 
3,458 
3,464 
8,469 
3,474 
3,479 
3,485 
3,490 
3,495 
3,501 
3,506 
(3,511 
3,517 
3,522 
3,527 
3,532 
(8,538 
3,543 
3,548 
3,554 
3,559 
3,564 
3,569 
3,575 
3,580 
3,585 
3,590 
3,596 
3,601 
3,606 
8,611 
3,616 
3,622 
3,627 
3,632 
3,637 
3,643 
3,648 
3,653 
3,658 
3,663 
3,668 
3,673 
3,678 
3,683 
3,688 
3,693 
3,698 
8,703 
_ 8,708 
3,713 
3,718 


40-4-11.1 DISSOLUTION OF MARRIAGE 40-4-11.1 


18,300 - 18,350 1,700 2,320 2,787 3,113, 3,425 3,723 
18,350 - 18,400 1,702 2,323 2,791 3,118 3,429 3,728 
18,400 - 18,450 1,705 2,326 2,795 3,122 3,434 3,733 
18,450 - 18,500 1,707 2,329 2,799 3,126 3,439 3,738 
18,500 - 18,550 1,710 2,332 | 2,802 3,130. | 3,443 3,743 ° 
18,550 - 18,600 1,712 2,336 2,806 3,134 3,448 3,748 
18,600 - 18,650 » 1,715 2,339 2,810 3,138 3,452 03,753 
18,650 - 18,700). 1,717 2,342 2,813 3,143: 3,457 3,758 
18,700 - 18,750 1,719 2,345 2,817 3,147 38,461 8,763 
18,750 - 18,800 |. 1,722 2,348 2,821 3,151 3,466 '. 8,768 
18,800 - 18,850 1,724 2,351) | 2,825. 3,155. | 3,471 8,772 
18,850- 18,900 | 1,727 2,304 | 2,828 3,159 3,475) 3,777 
18,900 - 18,950... 1,729 2,357 | 2,832 3,163 3,480 3,782 
18,950 - 19,000" 1,732 2,361) ' 2,836 3,167 3,484 3,787 
19,000 - 19,050: 1,734 2,364 2,839. 3,172 3,489 3,792 
19,050 - 19,100 1,736 2,367 2,843 3,176" 3,493 3,797 
19,100 - 19,150 ©. 1,788 2,370) 2,847 3,180 3,498 (8,802 
19,150 - 19,200 1,741 2,373 2,851 3,184 3,503 3,807 
19,200 - 19,250 . © 1,744 2,376) © 2,854 3,188 3,507 8,812 
19,250 - 19,300 ° 1,746 2,9790,5 2,858 3,192 3,512 3,817 
19,300 - 19,350 1,749 2,382 2,862" 3,197 3,516 3,822 
19,350 - 19,400. 1,751 2,386 2,865 5. 3,201 3,521 3,827 
19,400 - 19,450: 1,753). 2,389 | 2,869 3,205 3,525 8,832 
19,450 - 19,500 1,756 2,392 2,873 3,209 3,530 3,837 
19,500 - 19,550 1,758 2,395 2,877 3,213 3,535 | 8,842 
19,550 - 19,600. ° 1,761 2,398 2,880 3,217 3,539 3,847 
19,600 - 19,650 1,763 2,401 2,884 3,222 3,544 © 938,852 
19,650 - 19,700 1,766 2,404 .. 2,888 3,226 3,548 3,857 
19,700 - 19,750 1,768 2,407 2,892 3,230 3,553 8,862 
19,750 - 19,800 1,770 2,410 2,895. . 3,234 3,557 3,867 
19,800 - 19,850): 1,773 2,414 2,899 3,238 3,562 | 8,872 
19,850 - 19,900 1,775 2,417 2,903 3,242 3,567 3,877 
19,900 - 19,950 1,778: 2,420 2,906 3,246 3,571 3,882 
19,950 - 20,000 1, 780w8, 2,423 2,910 3,251 3,576 8,887 
20,000 - 20,050 1,783 2,426. 2,914 3,255 3,580 8,892 
20,050 - 20,100. . 1,785 2,429 2,918 3,259 3,585 3,897 
20,100 - 20,150 1,787 2,432 2,921 3,263 3,589 3,902 
20,150 - 20,200 1,790 2,435 2,925 3,267 3,594 3,907 
20,200 - 20,250 1,792 2,439 2,929 « 3,271 3,599 3,912 
20,250 - 20,300 1,795 2,442 © 2,932 3,276 3,603 3,917 
20,800 - 20,350 1,797 2,445 2,936 3,280 3,608 3,922 
20,350 - 20,400 1,800 2,448 2,940 3,284 3,612 3,927 
20,400 - 20,450. » 1,802 | 2,451 2,944 3,288 3,617 3,931 
20,450 - 20,500. 1,804 2,454 2,947 3,292 3,621 «3,936 
20,500 - 20,550. . 1,807 2,457 2,951 3,296 3,626 ©°. 8,941 
20,550 - 20,600 1,809 2,460 2,955 3,300 3,631 3,946 
20,600 - 20,650 1,812 2,463 2,958 3,305 3,635 8,951 
20,650 - 20,700 1,814 2,467 2,962 3,309 3,640 3,956 
20,700 - 20,750 . 1,817 2,470 2,966 > 3,313 3,644 8,961 
20,750 - 20,800 1,8198 ; 2,473 2,970 « 3,317 3,649 3,966 
20,800 - 20,850 1,821 2,476 2,973 8,321 3,653)~ ag - 08,971 
20,850 - 20,900 1,824 2,479 2,977 3,325 3,658) 3,976 
20,900 - 20,950 1,826> . 2,482 2,981 3,330 3,663 3,981 
20,950 - 21,000 1,829 2,485.» 2,985. 3,334. 3,667 3,986 
935 
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21,000 - 21,050 
21,050 - 21,100 
21,100 - 21,150 
21,150 - 21,200 
* 21,200 - 21,250 
21,250 - 21,300 
21,300 - 21,350 
21,350 - 21,400 


21,400 - 21,450: 


21,450 - 21,500 


21,500 - 21,550 » 


21,550 - 21,600 


21,600 - 21,650 ° 


21,650 - 21,700 
21,700 - 21,750 
21,750 - 21,800 
21,800 - 21,850 
21,850 - 21,900 
21,900 - 21,950 
21,950 - 22,000 
22,000 - 22,050 
22050 - 22,100 
22,100 - 22,150 
22,150 - 22,200 
22,200 - 22,250 
22,250 - 22,300 
22,300 - 22,350 
22,350 - 22,400 
22,400 - 22,450 
22,450 - 22,500 
22,500 - 22,550 
22,550 - 22,600 
22,600 - 22,650 
22,650 - 22,700 
22,700 - 22,750 


22,750 - 22,800 © 


22,800 - 22,850 
22.850 - 22,900 
22,900 - 22,950 
22,950 - 23,000 
23,000 - 23,050 
23,050 - 23,100 
23,100 - 23,150 
23,150 - 23,200 
23,200 - 23,250 
23,250 - 23,300 
23,300 - 23,350 
23,350 - 23,400 
23,400 - 23,450 
23,450 - 23,500 
23,500 - 23,550 
23,550 - 23,600 
23,600 - 23,650 
23,650 - 23,700 
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1,831 
1,834 
1,836 
1,838 
1,841 
1,843 
1,846 
1,848 
1,851 
1,853 
1,855 
1,858 


1,860 © 


1,863 
1,865 
1,868 
1,870 
1,872 
1,875 
1,877 
1,880 
1,882 
1,885 
1,887 
1,889 
1,892 
1,894 
1,897 
1,899 
1,902 
1,904 
1,906 
1,909 
1,911 
1,914 
1,916 
1,919 
1,921 
1,923 
1,926 
1,928 
1,931 
1,933 
1,936 
1,938 
1,940 
1,943 
1,945 
1,948 
1,950 
1,953 
1,955 
1,957 
1,960 


DOMESTIC AFFAIRS 
2,488 2,988 
2,492 2,992 
2,495 2,996 
2,498 2,999 
2,501 3,003 
2,504 3,007 
2,507 3,011 
2,510 3,014 
2,513 3,018 
2,517. 3,022 
2,520 3,025 
2,523 3,029 
2,526 3,033 
2,529 3,037 
2,532 3,040 
2,535 3,044 
2,538 3,048 
2,541 3,052 
2,545 3,055 
2,548 3,059 
2,551 3,063 
2,554 3,066 - 
2,557 3,070 
2,560 3,074 
2,563 3,078 
2,566 3,081 
2,570 3,085 
2,573 3,089 
2,576 3,092 - 
2,579" 3,096 
2,582 3,100 
2,585 3,104 
2,588 3,107 
2,591 3,111 
2,594 3,115 
2,598 3,118 
2,601 - 3,122 
2,604 3,126 
2,607 3,130 
2,610 3,133 
2,613 3,137 
2,616 3,141 
2,619 3,145 
2,623 3,148 
2,626 3,152 
2,629 3,156 
2,632 3,159 
2,635 3,163 
2,638 3,167 
2,641 3,171 
2,644 3,174 
2,647 3,178 
2,651 3,182 
2,654 3,185 
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3,338 
3,342 
3,346 
3,350 
3,355 
3,359 
3,363 
3,367 
3,371 
3,375 
3,379 
3,384 
3,388 
3,392 
3,396 
3,400 
3,404 
3,409 
3,413 
3,417 
3,421 
3,425 
3,429 
3,433 


3,438. 


3,442 
3,446 
3,450 
3,454 
3,458 
3,463 
3,467 
3,471 
3,475 
3,479 
3,483 
3,487 


3,492: 


3,496 
3,500 
3,504 
3,508 
3,512 
3,517 
3,521 
3,525 
3,529 
3,533 
3,537 
3,542 
3,546 
3,550 
3,554 
3,558 


3,672 
3,676 
3,681 
3,685 
3,690 
3,695 
3,699 
3,704 
3,708 
3,713 
3,717 
3,722 


3,727 =~ 


3,731 
3,736 


3,740 | 


3,745 
3,749 
3,754 
3,759 
3,763 
3,768 
3,772 
3,777 
3,781 
3,786 
3,791 
3,795 
3,800 
3,804 
3,809 
3,813 
3,818 


— 3,823 


3,827 
3,832 
3,836 


3,841 © 


3,845 
3,850 
3,855 


3,859: 


3,864 
3,868 
3,873 
3,877 
3,882 
3,887 
3,891 
3,896 
3,900 
3,905 
3,909 
3,914 
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3,991 
3,996 
4,001 
4,006 
4,011 
4,016 
4,021 
4,026 
4,031 
4,036 
4,041 
4,046 
4,051 
4,056 
4,061 
4,066 
4,071 
4,076 
4,081 
4,086 
4,090 
4,095 
4,100 
4,105 
4,110 
4,115 
4,120 
4,125 
4,130 
4,135 
4,140 
4,145 
4,150 
4,155 
4,160 
4,165 
4,170 
4,175 
4,180 
4,185 
4,190 
4,195 
4,200 
4,205 
4,210 
4,215 
4,220 
4,295 
4,230 
4,235 
4,240 
4,245 
4,249 
4,254 
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23,700 - 23,750 1,962 2,657 3,189 3,562 3,919 4,259 
23,750 - 23,800 1,965 2,660 3,193 3,566 3,923 4,264 
23,800 - 23,850 1,967 2,663 3,197 3,571 3,928 4,269 
23,850 - 23,900 1,970 2,666 3,200 3,575 3,932 4,274 
23,900 - 23,950 1,972 2,669 3,204 3,579 3,937 4,279 
23,950 - 24,000 1,974 2,672 3,208 3,583 3,941 4,284 
24,000 - 24,050 1,977 2,676 3,211 3,587 3,946 4,289 
24,050 - 24,100 1,979 2,679 3,215 3,591 3,951 4,294 
24,100 - 24,150 1,982 2,682 3,219 3,596 3,955 4,299 
24,150 - 24,200 1,984 2,685 3,223 3,600 3,960 4,304 
24,200 - 24,250 1,987 2,688 3,226 3,604 3,964 4,309 
24,250 - 24,300 1,989 2,691 3,230 3,608 3,969 4,314 
24,300 - 24,350. 1,991 2,694 3,234 3,612 3,973 4,319 
24,350 - 24,400 1,994 2,697 3,238 3,616 3,978 4,324 
24,400 - 24,450 1,996 2,701 3,241 3,620 3,983 4,329 
24,450 - 24,500 1,999 2,704 3,245 3,625 3,987 4,334 
24,500 - 24,550 2,001 2,707 3,249 3,629 3,992 4,339 
24,550 - 24,600° » 2,004 2,710 3,252 3,633 3,996 4,344 
24,600 - 24,650 2,006 2,713 3,256 3,637 4,001 4,349 
24,650 - 24,700 2,008 2,716 3,260 3,641 4,005 4,354 
24,700 - 24,750 2,011 2,719 3,264 3,645 4,010 4,359 
24,750 - 24,800' 2,013 2,722 3,267 3,650 4,015 4,364 
24,800 - 24,850 2,016 2,725 3,271 3,654 4,019. 4,369 
24,850 - 24,900 2,018 2,729 3,275 3,658 4,024 4,374 
24,900 - 24,950 2,021 2,732 3,278 3,662 4,028 4,379 
24,950 - 25,000 2,023 2,735 3,282 3,666 4,033 4,384 
25,000 - 25,050 2,025 2,738 3,286 3,670 4,037 4,389 
25,050 - 25,100 2,028 2,741 3,290 3,674 4,042 4,394 
25,100 - 25,150 2,030 2,744 3,293 3,679 4,047. 4,399 
25,150 - 25,200 2,033 2,747 3,297 3,683 4,051 4;404 
25,200 - 25,250 2,035 2,750 3,301 3,687 4,056 4,408 
25,250 - 25,300 2,038 2,754 3,304 3,691 4,060 4,413 
25,300 - 25,350 2,040 2,757 3,308 3,695 4,065 4,418 
25,350 - 25,400 2,042 2,760 3,312 3,699 4,069 4,423 
25,400 - 25,450 2,045 2,763 3,316" 3,704 4,074 4,428 
25,450 - 25,500 2,047 2,766 3,319 3,708 4,079 4,433 
25,500 - 25,550 2,050 2,769 3,323 3,712 4,083 4,438 
25,550 - 25,600 2,052 2,772 3,327 3,716 4,088 4,443 
25,600 - 25,650 2,055 2,775 3,331 3,720 4,092 4,448 
25,650 - 25,700 2,057 2,778 3,334 3,724 4,097 4,453 
25,700 - 25,750 2,059 2,782 3,338 3,729 4,101 4,458 
25,750 - 25,800 2,062 . 2,785 3,342 3,738 4,106 4,463 
25,800 - 25,850 2,064 2,788 3,345 3,737 4,111 4,468 
25,850 - 25,900 2,067 2,791 3,349 3,741 4,115 4,473 
25,900 - 25,950 2,069 2,794 3,353 3,745 4,120 4,478 
25,950 - 26,000 2,072 2,797 3,357 3,749 4,124 4,483 
26,000 - 26,050 2,074 2,800 3,360 3,753 4,129 4,488 
26,050 - 26,100 2,076 2,803 3,364 3,758 4,133 4,493 
26,100 - 26,150 2,079 2.807 3,368 3,762 4,138 4,498 
26,150 - 26,200 2,081 2,810 3,371 3,766 4,143 4,503 
26,200 - 26,250 2,084 2,813 3,375 3,770 4,147 4,508 
26,250 - 26,300 2,086 2.316 3,379 3.774 4,152 4,513 
26,300 - 26,350 2,089 2,819 3,383 3,778 4,156 4,518 
26,350 - 26,400 2,091 2,822 3,386 3.783 4,161 4,523 
937 
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26,400 - 26,450 
26,450 - 26,500 
26,500 - 26,550 
26,550 - 26,600 
26,600 - 26,650 
26,650 - 26,700 
26,700 - 26,750 
26,750 - 26,800 
26,800 - 26,850 
26,850 - 26,900 
26,900 - 26,950 
26,950 - 27,000 
27,000 - 27,050 
27,050 - 27,100 
27,100 - 27,150 
27,150 - 27,200 
27;200 - 27,250 
27,250 - 27,300 
27,300 - 27,350 
27;350 - 27,400 
27,400 - 27,450 
27,450 - 27,500 


27,500 - 27,550 | 
27,550 - 27,600 


27,600 - 27,650 
27,650 - 27,700 
27,700 - 27,750 
27,750 - 27,800 
27,800 - 27,850 


27,850 - 27,900 ° 


27,900 - 27,950 
27,950 - 28,000 


28,000 - 28,050 | 


28,050 - 28,100 


28,100 - 28,150) 


28,150 - 28,200 
28,200 - 28,250 
28,250 - 28,300 
28,300 - 28,350 
28,350 - 28,400 
28,400 - 28,450 
28,450 - 28,500 


28,500 - 28,550 | 
28,550 - 28,600 


28,600 - 28,650 
28,650 - 28,700 
28,700 - 28,750 
28;750 - 28,800 
28,800 - 28,850 


28,850 - 28,900 ; 


28,900 - 28,950 


28,950 - 29,000: 


29,000 - 29,050 


29,050 - 29,100 
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2,093 © 
2,096 » 


2,098 
2,101 
2,103 


2,106 | 
2,108 . 


2,110 
2,113 
2,115 
2,118 
2,120 
2,123 
2,125 


2,127. 


2,130 
2,132 
2,135 
2,137 
2,140 


2,142. : 


2,144 
2,147 
2,149 
2,152 
2,154 


2,157: 


2,159 
2,161 
2,164 


2,166» 
2,169) 


2,171 
2,174 
2,176 
2,178 
2,181 
2,183 
2,186 
2,188 
2,191 
2,193 
2,195 
2,198 
2,200 
2,203 
2,205 
2,208 
2,210 
2,212 


2,215. 


2,217 
2,220 


2,222, 


DOMESTIC AFFAIRS 


2,825 


2,828 


2,832 - 


2,835 
2,838 
2,841 
2,844 
2,847 


2,850 | 


2,853 
2,856 
2,860 
2,863 


2,866: 


2,869 
2,872 
2,875 
2,878 
2,881 
2,885 
2,888 
2,891 
2,894 
2,897 
2,900 
2,903 
2,906 
2,909 


2,913. 


2,916 
2,919 
2,922 


2,925. 


2,928 
2,931 
2,934 
2,938 
2,941 
2,944 


2,947 ° 


2,950 
2,953 
2,956 


2,959) ° 


2,962 
2,966 
2,969 
2,972 
2,975 
2,978 


2,981 | 
2,984 | 


2,987 
2,991 


938 


3,390 . 


3,394 
3,398 
3,401 
3,405 
3,409 
3,412 
3,416 
3,420 
3,424 
3,427 
3,431) 
3,435 
3,438 
3,442 
3,446 
3,450 
3,453 
3,457 
3,461 
3,464 
3,468 
3,472 
3,476 
3,479 
3,483 
3,487 
3,491 


3,494" 
3,498 - 


3,502 
3,505 
3,509 
3,513 
3,517 
3,520 
3,524 
3,528 
3,531 
3,535 
3,539 
3,548 
3,546 
3,550 
3,554 
3,557 
3,561 
3,565: 
3,569 
3,572 
3,576 


3,580 © 


3,584: 
3,587 


3,787 


3,791 | 


3,795 
3,799 
3,803 
3,807 


3,812: 


3,816 
3,820 


3,824 


3,828 
3,832 
3,837 
3,841 
3,845 
3,849 
3,853 
3,857 
3,862 
3,866 
3,870 
3,874 
3,878 
3,882 
3,886 
3,891 
3,895 
3,899 
3,908 
3,907 
3,911 
3,916 
3,920 
3,924 
3,928 
3,932 
3,936 
3,940 
3,945 
3,949 
3,953 
3,957 
3,961 
3,965 
3,970 
3,974 


3,978 | 


3,982 
3,986 


3,990 . 
3,994) 


3,999 
4,003 
4,007 


4,165 . 


4,170 
4,175 
4,179 
4,184 
4,188 
4,193 
4,197 
4,202 


4,207 - 


4,211 
4,216 
4,220 
4,225 


4,229 


4,234 
4,239 
4,243 
4,248 


4,252 


4,257 
4,261 
4,266 
4,271 
4,275 
4,280 
4,284 
4,289 
4,293 
4,298 
4,303 
4,307 
4,312 


4,316 


4,321 
4,325 
4,330 


4,335. 


4,339 
4,344 


4,348. 


4,353 


4,357» 
4,362. 


4,367 


4,371. 


4,376 
4,380 
4,385 
4,389 
4,394 
4,399 
4,403 


4,408 
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4,528 
4,533 
4,588 
4,543 
4,548 
4\553 
4,558 
4,563 
4,568 
4:572 
4,577 
4,582 
4,587 
4,592 
4,597 
4,602 
‘4,607 
4,612 
4,617 
4,622 
4,627 
4,632 
4,637 
4,642 
4,647 
4,652 
4,657 
4,662 
4,667 
4,672 
4,677 
4,682 
4,687 
4,692 
4,697 
4,702 
4,707 
4,712 
4,717 
4,722 
4,727 
14,731 
04,736 
4,741 
4,746 
4,751 
4,756 
4,761 
4;766 
04,771 
4,776 
4,781 
4,786 
4,791 


40-4-11.1 DISSOLUTION OF MARRIAGE 


29,100 - 29,150 2,220 2,994 3,591 4,011 
29,150 - 29,200 2,220 2,997 3,595 4,015 
29,200 - 29,250 2,229 3,000 3,598 4,019 
29,250 - 29,300 2,232 3,003 3,602 4,024 
29,300 - 29,350 2,234 3,006 3,606 4,028 
29,350 - 29,400 2,20 6 3,009 3,610 4,032 
29,400 - 29,450 2,239 3,012 3,613 4,036 
29,450 - 29,500 2,244 3,016 3,617 4,040 
29,500 - 29,550 2,244 3,019 3,621 4,044 
29,550 - 29,600 2,246 3,022 3,624 4,049 
29,600 - 29,650 2,249 3,025 3,628 4,053 
29,650 - 29,700 2.261 3,028 3,632 4,057 
29,700 - 29,750 2,254 3,031 3,636 4,061 
29,750 - 29,800 2,256 3,034 3,639 4,065 
29,800 - 29,850 2,259 3,037 3,643 4,069 
29,850 - 29,900 2,261 3,040 8,647 4,073 
29,900 - 29,950 2,263 3,044 © 8,650 4,078 
29,950 - 30,000 2,266 3,047 3,654 4,082 
Income of 
$30,000 or more 2,266 + 3,047 + 3,654 + 4,082 + 
6.4% of 8.1% of 9.6% of 10.7% of 
income income income income 
over over over over 


$30,000 $30,000 $30,000 $30,000 


WORKSHEET A - BASIC VISITATION 


; JUDICIAL DISTRICT COURT 

COUNTY OF | _ 
STATE OF NEW MEXICO 

NO. 

Petitioner, 
vs. 
_ +, Respondent. 
MONTHLY CHILD SUPPORT OBLIGATION 
Custodial Parent Other Parent 

18 Gross Monthly Income $ + 
2. Percentage of Combined 

Income (Each parent's income 

divided by combined income) % + % 
i Number of Children . 
4, Basic Support from Schedule 

(Use combined income from 

Line 1) 
5. Children's Health and 

Dental Insurance Premium + rm 
6. Work-Related Child Care + 
he Additional Expenses + 

939 


4,412 
4,417 
4,421 
4,426 
4,431 
4,435 


4,440» 


4,444 
4,449 
4,453 
4,458 

| 4,462 
4,467 
4,472 
4,476 
4,481 
4,485 
4,490 


4,490 + 
11.8% of 
income 
over 
$30,000 


40-4-11,1 


4,796 
4,801 
4,806 
4,811 
4,816 
4,821 
4,826 
4,831 
4,836 
4,841 
4,846 
4,851 
4,856 
4,861 
4,866 
4,871 
4,876 
4,881 


4,881 + 
12.8% of 
income 
over 
$30,000 


ganas 


$ 


100% 
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8. Total Support (Add Lines 5, 6 
. and 7 for each parent and ae 00L,E& 
Lines 4, 5,6 and 7 for : sh 
combined column) + =. 1 7908.2 \ 
9, Each Parent's Obligation . 8,eS 
(Combined Column Line 
«. 8x each parent's Line 2) 
10... Enter amount for each 
parent from. Line 8 
11. | Each Parent's Net 


Obligation (Subtract 
Line 10 from Line 9 *.Q 
for each parent). Other Parent © 
pays Custodial 
Parent this 
) Amount. | 
PAYS EACH MONTH $ 


Se 8 Signature Respondent's Signature 
ate; 


BASIC VISITATION 
INSTRUCTIONS FOR WORKSHEET A " 


Line 1. Gross monthly income: | 

Includes all income, except TANF, food stamps and supplemental security income. If a parent 
pays child support by court order to other children, subtract from gross income. Use current in- 
come if steady. If income varies a lot from month to month, use an average of the last twelve 
months, if available, or last year's income tax return. Add both parents' gross incomes and put 
total under the combined column. 

Line 2, Percentage of Combined Income: 

Divide each parent's income by combined income to get that parent's pereanedee of combined 
income, 

Lines 3 and 4. Basic Support: 

Fill in number of children on worksheet (Line 3). Round combined income to nearest fifty dollars 
($50.00). Look at the basic child support schedule. In the far left-hand column of the basic child 
support schedule, find the rounded combined income figure. Read across to the column with the 
correct number of children. Enter that amount on Line 4. 

Line 5, Children's Health and Dental Insurance Premium: 

Enter the cost paid by a parent for covering these children with medical and dental insurance 
under that parent's column on Line 5, Add costs paid by each parent and enter under the com- 
bined column on Line 5. 

Line 6. Work-Related Child Care: ; 

Enter the cost paid by each parent for work-related child care. If the cost varies (for example, 
between school year and summer), take the total yearly cost and divide by twelve, Enter each 
parent's figure in that parent's column on Line 6. Add the cost for both parents and enter in the 
combined column on Line 6. 

Line 7, Additional Expenses: 

Enter the amounts paid by each parent for additional expenses provided by Subsection J of this 
section on Line 7. Add the cost for both parents and enter in the combined column on Line Li 

Line 8, Total Support: 

Total the basic support amount from Line 4 in the combined column with the combined column 
on Lines 5, 6 and 7 and enter the totals in the combined column on Line 8. 
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Line 9. Each Parent's Obligation: 

Multiply the total child support amount on Line 8 by each parent’ 3 percentage share 0 on Line 2, 
and enter each parent's dollar share under that parent's column on “uine 9. 

Line 10. Total Support: 

Enter the total amount shown for each parent on Line 8 beside the "minus" marks on Line 10. 

Line 11. Each Parent's Net Obligation: , 

For each parent, subtract the amount on Line 10 from the amount on Line 9. Enter the differ- 
ence for each parent in that parent's column on Line 11. The amount in the box "other parent" 
is what that parent pays to the custodial parent each month. Do not subtract the amount on the 
custodial parent's Line 11 from the amount in the other parent's box. The custodial parent is pre- 
sumed to use the amount in that parent's column on Line 11 for the children. | 


WORKSHEET B - SHARED RESPONSIBILITY 


JUDICIAL DISTRICT COURT 7 

COUNTY OF 
STATE OF NEW MEXICO 

NO. 

Petitioner, 
vs. 
Respondent. 
MONTHLY CHILD SUPPORT OBLIGATION 

Part 1 - Basic Support: Mother Father... Combined 
1. Gross Monthly Income $ + Grr fie = $ 
2. Percentage of Combined Income 

(Each parent's income divided 

by combined income) % + Bleue dh ay = 100% 
3. Number of Children 
4, Basic Support from Schedule 

(Use combined income. from 5 

Line 1) 
5. Shared Responsibility Basic 

Obligation (Line 4 x 1.5) : = 
6. Each Parent's Share 

(Line 5 x each parent's Line 2) © -) it endear? 
7. Number of 24-Hour Days, 

with Each Parent (must t 

total 365) + ae br 865 
8. Percentage with Each Parent mn 

(Line 7 divided by 365) i yephekaneettbet + ‘4 mS 100% 
9. Amount’ Retained © BERS: dane 

(Line 6 x Line 8 for Hach ©” AE is , 

Parent) rete fe paRE CHS cee eae 
10. Each Parent's Basic ; » 

Obligation (subtract 


Line 9 from Line 6) 

11. Amount Transferred 
(subtract smaller amount 
on Line 10 from larger 
amount on Line 10). Parent 
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with larger amount on Line 
10 pays other parent the 
difference. 

Part 2 - Additional Payments: 

12. Children's Health and 
Dental Insurance 
Premium + = 

13. Work-Related Child oa 
Care + . tin 

14. Additional x 7 
Expenses + = 

15. Total Additional 
Payments (Add Lines 
12, 13 and 14 for each 
parent and for combined ‘TY 
column) + = 

16. Each Parent's Obligation 
(Combined Column 
Line 15 x each parent's Line 2) 

17. Amount Transferred 
(Subtract each parent's 
Line 16 from that parent's 
Line 15). 

Parent with "minus" 
figure pays that amount 
to other parent. 

Part 3 - Net Amount Transferred: 

18. Combine Lines 11 and 17 by 
addition if same parent pays 
on both lines, otherwise by 
subtraction. 

PAYS EACH MONTH $ 


Petitioner's Signature Respondent's Signature 
Date: 


SHARED RESPONSIBILITY 


INSTRUCTIONS FOR WORKSHEET B 


Part 1 - Basic Support: 

Line 1. Gross Monthly Income: 

Includes all income, except TANF, food stamps and supplemental security income. See text for 
allowed deductions from income. Use current income if steady. If income varies:a lot from month to 
month, use an average of the last twelve months, if available, or last year's income tax return. Add 
both parents' gross incomes and put total under the combined column. 

Line 2. Percentage of Combined Income: 

Divide each parent's income by combined income to get that parent's percentage of combined 
income, 

Lines 3 and 4. Basic Support: 

Fill in the number of children on the worksheet (Line 3), Round Besieemees income to nearest 
fifty dollars ($50.00). Look at the basic child support schedule. In the far left-hand column of that 
schedule, find the rounded combined income figure, Read across to the column with the correct 
number of children. Enter that amount on Line 4. 
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Line 5. Shared Responsibility Basic Obligation: 

Multiply the basic obligation on Line 4 by 1.5. 

Line 6. Each Parent's Share: 

. Multiply the support amount on Line 5 by each parent's percentage share on Line 2, and vhther 
each parent's dollar share under that parent's column on Line 6. 

Line 7. Each Parent's Time of Care for Children: 

Enter the number of twenty-four-hour days of responsibility that each parent has each child in 
a year according to the parenting plan. 

Line 8. Percentage of Twenty-Four-Hour Days With Each Parent: 

Divide each parent's number of brsmignanir hour days (Line 7) by three hundred sixty-five to 
obtain a percentage. 

Line 9, Amount Retained: 

Under shared responsibility arrangements, each parent retains the percentage of the basic sup- 
port obligation equal to the number of twenty-four-hour days of responsibility spent by each child 
with each respective parent divided by three hundred sixty-five. Multiply each parent's share of 
basic support (Line 6) by the percentage in that parent's Line 8 and enter the result on that par- 
ent's Line 9. This is the amount that each parent retains to pay the children's expenses during 
that parent's periods of responsibility. 

Line 10. Each Parent's Basic Obligation: 

Subtract the amount retained by each parent for direct expenses wires 9) from that parent's 
share (Line 6) and enter the difference on that parent's Line 10. . 

Line 11. Amount Transferred for Basic Support: 

In shared responsibility situations, both parents are entitled not only to retain money for direct 
expenses but also to receive contributions from the other parent toward those expenses. There- 
fore, subtract the smaller amount on Line 10 from the larger amount on Line 10 to arrive at a net 
amount transferred for basic support. 


Part 2 - Additional Payments: 

Line 12. Children's Health and Dental Insurance Premium: 

Enter the cost paid by a parent for covering these children with medical and dental insurance 
under that parent's column on Line 12. Add costs paid by each parent and enter under the com- 
bined column on Line 12. 

Line 13. Work-Related Child Care: 

Enter the cost paid by each parent for work-related child care. If the cost varies (for example, 
between school year and summer), take the total yearly cost and divide by twelve. Enter each 
parent's figure in that parent's column on Line 13. Add the cost for both parents and enter in the 
combined column on Line 13. 

Line 14. Additional Expenses: 

Enter the cost paid by each parent for additional expenses provided by Subsection J of this sec- 
tion on Line 14, ) 

Line 15. Total Additional Payments: 

For each parent, total the amount paid by that parent for insurance, child care and additional 
expenses (Lines 12, 13 and 14), Enter the total in that parent's column on Line 15 and the total of 
both parents' expenses under the combined column on Line 15. 

Line 16. Each Parent's Obligation: 

Multiply the total additional payments (combined column on Line 15) by each parent's percent- 
age share of income on Line 2, and enter each parent's dollar share of the additional payments on 
that parent's Line 16. 

Line 17. Amount Transferred: 

Subtract each parent's obligation for additional expenses (that parent's Line 16) from the total 
additional payments made by that parent (that parent's Line 15). The parent with a "minus" fig- 
ure pays the other parent the amount on Line 17. 


Part 3 - Net Amount Transferred: 
Line 18. Combine Lines 11 and 17: 
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Combine the amount owed by one parent to the other for basic support (Line 11) and the amount 
owed by one parent to the other for additional payments (Line 17). If the same parent owes for 
both obligations, add Lines 11 and 17, and enter.the total on Line 18. If one parent owes for basic 
support and the other owes for additional payments, subtract the smaller amount from the larger 
and enter on Line 18, Fill in the blanks by stating which epi pays and. which beget receives 


the net amount transferred. 


History: 1978 Comp., § 40-4-11.1, enacted by Laws 
1988, ch. 87, § 2; 1991, ch. 206, § 1; 1995, ch. 142, § 1; 
2008, ch. 48, § 1; 2021, ch. 20, § 1. 

Repeals, — Laws 1991, ch. 206,'§ 4, effective June 14, 
1991, repealed Laws 1988, ch. 87, § 4 which was to repeal 
40-4-11.1 NMSA 1978 effective June 30, 1991. 

Cross references. — For designation of human ser- 
vices department as the single state agency for the en- 
forcement of child and spousal support obligations pursu- 
ant to Title IV D of the federal Social Security Act, see 
27-2-27 NMSA 1978. 

For local district court rules and forms, see LR2-Form J 
and LR11-114. 

The 2021 amendment, effective July 1, 2021, required 
that any stipulation of child support that deviates from 
the guideline amount contain a statement of the reasons 
for the deviation, revised the definitions of "income" ‘and 
"gross income" for purposes of the guidelines specified in 
this section, provided for the imputation of income, pro- 
vided that incarceration may not be treated as voluntary 
unemployment, and completely rewrote the basic child 
support schedule; in Subsection A, after "Every decree or 
judgment", added "or stipulation"; in Subsection C, Para- 
graph C(1); deleted "Income need not be imputed to the 
primary custodial parent actively caring for a child of the 
parties who is under the age of six or disabled. If income is 
imputed, a reasonable child care expense may be imputed", 
and in Subparagraph C(2)(a), added item designation "1)", 
in Item C(2)(a)1), after "programs", added "including, but 
not. limited to, temporary assistance for needy families, 
supplemental security income and general assistance", 
added Item C(2)(a)2), and item designation "3)", and in 
Subparagraph C(2)(e), after "Subsection", changed "K" to 
"M"; added new Subsections D and E and redesignated 
former Subsections D through J as Subsections F through 
L, respectively; after "Subsection", changed "K" to "L" 
throughout; deleted former Subsection’ K, which provided 
the basic child support schedule; and added Subsection: M, 

The 2008 amendment, effective May 14, 2008, 
changed the Basic Child Support Schedule in Subsection 
K by expanding the levels of combined gross monthly in- 
come and:increasing the amount of child, support. 

The 1995 amendment, effective June 16, 1995, re- 
wrote this section to the extent that a detailed comparison 
is impracticable. 


ANNOTATIONS 


Incarceration affecting child support. — Support 


payments should accrue while father is incarcerated.~ 


Thomasson v. Johnson, 1995-NMCA-109, 120 N.M., 512, 
903 P.2d 254. 

Child’s income, — Under 40-4-11.1 NMSA 1978, child 
support is calculated based on’the parents' gross income. 
There is no provision in 40-4-11.1 NMSA 1978 for cal- 
culating basic child support based on the child's income. 
Rather, the child's income (whether from social security, 
his or her own earnings, from a trust established by grand- 
parents or other sources) is relevant solely as a ground 
for deviating from the guidelines pursuant to 40-4-11.1 
NMSA 1978. Pedersen v. Pedersen, 2000-NMCA-042, 129 
N.M. 56, 1 P.3d 974. 

Prior children, — The use of "prior children" in the 
text of 40-4-11.1C(2)(d) NMSA 1978 controls over the use 


sponsibility." — 


‘ 


of "other children" in the instructions for Worksheet A. 
The phrase "prior children" refers to birth order and not 
to the timing of child support orders. Thompson v, Dehne, 
2009-NMCA-120, 147 N.M. 283, 220 P.3d 1132. 

Calculation of child support where there are 
other children. — In a child support proceeding to ob- 
tain a support order for the second of defendant’s three 
children, where each of defendant’s three children had a 
different mother and support orders had been entered for 
defendant’s first child and third child before petitioner 
filed a petition for a support order for the second child, 
the proper calculation of the second child’s support should 
have been determined by deducing only the amount of the 
first child’s support from defendant’s income and not the 
amount of the third child’s support. Thompson v. Dehne, 
2009-NMCA-120, 147 N.M. 283,220 P.3d 1132. 

Garnishment statute is inapplicable to the calcu- 
lation of child support. — The garnishment statute, 
35-12-7 NMSA 1978, which provides that the maximum 
amount which may be taken from wages for the enforce- 
ment of child support is fifty percent of disposable income, 
is inapplicable to calculating the amount of child support. 
Thompson v. Dehne, 2009-NMCA-120, 147 N.M, 2838, 220 
P.3d 1132, 

Requirement for use of Worksheet B. — Since the 
non-physical custodial parent had visitation with the child 
more than 380% of the time, the court was required to use 
Worksheet B in calculating child support. Gomez v. Go- 
mez, 1995-NMCA-049, 119 N.M. 755, 895 P.2d 277, super- 
seded by statute, Hrickson.v, Erickson, 1999-NMCA-056, 
127.N.M, 140, 978 P.2d 347. 

Recreational and educational and ‘travel ex- 
penses are included within the basic child support pro- 
vided by the child support guidelines. Klinksiek v. Klinks- 
iek, 2005-NMCA-008, 136 N.M, 693, 104 P.3d 559. 

Medical coverage alone not "child support." — 
Child support obligation was not met merely by father's 
provision.of medical insurance for child, where such coy- 
erage was required by the Mandatory Medical Support 
Act, 40-4C-2 NMSA 1978, and was in addition to, not in 
lieu of, father's support obligations ‘under the child sup- 
port guidelines, Sisneroz v. Polanco, 1999-NMCA-039,126 
N.M. 779, 975 P.2d 392. 

Right to child support arrearages. — Mother's silence 
and conduct in accepting the unilaterally reduced child sup- 


‘port payments, without more, was insufficient to support a 


finding of waiver of her right to child support arrearages as 
provided in the divorce decree; nor was such evidence suf- 


‘ficient to support a finding of acquiescence. McCurry v. Mc- 


Curry, 1994-NMCA-047, 117 N.M. 564, 874 P.2d 25. .. 
Custody neither "basic visitation" nor "shared re- 
Where one of two children of divorced 


~ parents lived 59% of the time with his father and 41% of 
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his time with his mother and the other lived 71% of her 
time with her mother and 29% with her father, child sup- 
port should have been computed, first, for the daughter, 
by treating her as the‘sole child in a basic visitation ar- 


rangement, then, for the son, by treating him as a child 


for whom father and mother had shared responsibility, ad- 
justing the calculation to take into account that he is the 
sole child housed by father and the second child housed by 
mother. Erickson v, Erickson, 1999-NMCA-056, 127 N.M. 
140, 978 P.2d 347. 
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Income considerations. — Income under Subsec- 
tion C includes "income from any source" and can include 
interest or trust income and as such the trial court was 
entitled to consider potential as well as actual, present 
income and could examine any such assets that could pro- 
duce such income. Talley v. Talley, 1993-NMCA-003, 115 
N.M. 89, 847 P.2d 323. 

By limiting its determination of the father's gross 
monthly income to his tax returns, the trial court was too 
strict in defining what it believed was income, and it erred 
in not considering other sources of revenue, including 
cash savings, yearly interest, IRA's and land purchases. 
Padilla v. Montano, 1993-NMCA- 127, 116 N.M. 398, 862 
P.2d 1257. 

Trial court properly included income from an individ- 
ual retirement account in its calculations of a parent's 
child support obligation; the fact that the parent would 
have to pay a penalty for withdrawing the money from 
the individual retirement account prior to reaching the 
age of retirement did not render the money unavailable 
for child support, under this section. Quintana v. Eddins, 
2002-NMCA-008, 131 N.M. 435, 38 P.3d 203. 

Use of the father's dividend earnings in the year prior 
to the year in question was error where it was shown 
that his dividend investments changed from year-to-year. 
Boutz v. Donaldson, 1999-NMCA-1381, 128 N.M. 282, 991 
P.2d.517, 

Even though the father, a writer, was not engaged in 
writing and had no income from current literary efforts 
during the year in question, the trial court erred in re- 
fusing to allow him to deduct a sum for fixed overhead 
expenses from his earnings from previous writings during 
that year. Boutz v. Donaldson, 1999-NMCA-131, 128 N.M. 
232, 991 P.2d 517; © '* 

Under Subsection C(1), the court should have imputed 
income from full-time employment to the mother even 
though she did not work full-time during the marriage. 
Styka v. Styka, 1999-NMCA-002, 126 N.M. 515, 972 P.2d 
16, cert. denied, 126 N.M. 534, 972 P.2d 353 (1998). 

As long as a parent was working full time in his or her 
area of expertise, earning an income within the range pre- 
sented by the evidence and in a location reasonably acces- 
sible to his or her child, a trial court could not make find- 
ing of underemployment without also finding bad faith; to 
do otherwise would put a parent in the untenable position 
of choosing between playing an active role in the child's 
upbringing and leaving to earn enough money to meet the 
support obligation. Quintana v. Eddins, 2002-NMCA-008, 
131 N.M. 435, 38 P.3d 203. 

The trial court was within its discretion not to consider 
the mother underemployed by virtue of her reasonable, yet 
unsuccessful, efforts to establish a profitable business, and 
reasonable efforts to provide a home for her children, Boutz 
v. Donaldson, 1999-NMCA-131, 128 N.M., 232, 991 P.2d 517. 

The language of Subsection C(2) requires consider- 
ation of the actual amount of income from the sources 
listed therein in the determination of each parent's gross 
income, Styka v. Styka, 1999-NMCA-002, 126 N.M. 515, 
972 P.2d 16, cert. denied, 126 N.M. 534, 972 P.2d 353 
(1998). 

Interest earned on cash assets received in a property 
distribution is income for purposes of child support and 
the determination of income includes the income potential 
of idle assets, Styka v. Styka, 1999-NMCA-002, 126 N.M. 
515, 972 P.2d 16, cert, denied, 126 N.M. 534, 972 P.2d 353 
(1998), 

Where a father failed to obtain full-time employment or 
attempt to regain his law license, a district court properly 
imputed income against him for child support purposes 
based on his underemployment; however, the amount im- 
puted was not supported by sufficient evidence because 
there was no showing that the father could have secured 
employment at the salary he made at his last job. State 
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ex rel. Human Servs. Dep't v. He 2003-NMCA-050, 133 
N.M. 510, 64 P.3d 537. 

Past lifestyle of children. — Past status may provide 
probative evidence about the likelihood of future status, 
There was no error in the trial court's consideration of the 
children's past lifestyle to assess the fairness of the sup- 
port award. Roberts v. Wright, 1994-NMCA-022, 117 N.M. 
294, 871 P.2d 390. 

Business expenses of closely-held corporation. — 
While the trial court may consider the tax treatment of 
business expenses claimed by a parent as "ordinary and 
necessary," the trial court is not limited to the tax treat- 
ment of a particular expense. The parent claiming a busi- 
ness expense must show not only that it is ordinary and 
necessary to the business, but also that it is irrelevant 
to calculating support obligations. For example, busi- 
ness expenses that are valid for accounting or tax pur- 
poses may not affect a parent's actual cash’ flow, so they 
would normally not be considered ordinary and necessary 
for purposes of calculating support. Roberts v. Wright, 
1994-NMCA-022, 117 N.M. 294, 871 P.2d 390; Jurado v. 
Jurado, 1995-NMCA-014, 119 N.M. 522, 892 P.2d 969. 

Rent payments. — Pursuant to the plain language 
of Subsection C(2)(b) of this section, the rent payments 
wife received from tenant constitute "gross receipts" in 
calculating her "gross income". Klinksiek v. Klinksiek, 
2005-NMCA-008, 1386 N.M. 6938, 104 P.3d 559. 

Wife is entitled to deduct from the "gross receipts" 
the "ordinary and necessary expenses” required to pro- 
duce the rental income to determine her "gross income" 
from the rent. Klinksiek v. Klinksiek, 2005- NMCA- 008, 
136 N.M. 693, 104 P.3d 559. 

Not considered income. — The term "in-kind bene- 
fits" in Subsection C(2) refers to employment benefits and 
does not apply to a residence in which the mother was 
living without cost. Styka v, Styka, 1999-NMCA-002, 126 
N.M. 515, 972 P.2d 16, cert. denied, 126 N.M. 534, 972 P.2d 
353 (1998). 

Monthly payments of capital: not income, — 
Monthly payments on a real estate contract that consti- 
tutes return of capital is not income. Leeder v. Leeder, 
1994-NMCA-105, 118 N.M. 608, 884 P.2d 494. 

Gifts. — Under Subsection C(2), gross income gener- 
ally does not include gifts; however, deviation from the 
child support guidelines as authorized under Subsec- 
tion A could include the calculation of periodic depend- 
able gifts. Styka v. Styka, 1999-NMCA-002, 126 N.M. 
515, 972 P.2d 16, cert. denied, 126 N.M. 534, 972 P.2d 
353 (1998). 

Attorney fees properly awarded, — The trial court's 
determination of attorney fees was proper where the 
length of the marriage, husband's substantial separate as- 
sets, and wife's lack of out-of-home working experience all 
supported its decision. Talley v. Talley, 1993-NMCA-003, 
115 N.M. 89, 847 P.2d 323. : 

Changed circumstances required for modifica- 
tion of support. — The legislature intended 40-4-11.1 
NMSA 1978 to update and make uniform throughout the 
state the amount of the child support obligation based 
on the income of the parents, but did not intend to abol- 
ish the requirement that the party seeking modification 
make the traditional showing of a substantial change 
in circumstances, harmonizing. 40-4-11.1 with 40-4-7 
NMSA 1978 and giving effect to both. Perkins v, Rowson, 
1990-NMCA-089, 110 N.M. 671; 798 P.2d 1057, ‘cert. de- 
nied, 110 N.M. 641, 798 P.2d 591. 

Court order required for modification of undi- 
vided award. — Where a modification award provided one 
amount for "child support for the two minor children," and 
did not contain language expressly or even impliedly allow- 
ing an automatic reduction when the older child turned 18, 
relief could only have been obtained in court. Bustos v. Bus- 
tos, 2000-NMCA-040, 128 N.M. 842, 999 P.2d 1074. 
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Costs to be considered. — Under Subsection H, the 
trial court is required to include child-care costs in its 
computations. Styka uv, Styka, 1999-NMCA-002, 126 N.M. 
515, 972 P.2d 16, cert, denied, 126 N.M. 534, 972 P.2d 353 
(1998). 

Trial court did not err in Hb, en the costs of pri- 
vate school in child support calculations, Styka v. Styka, 
1999-NMCA-002, 126 N.M. 515, 972 P.2d 16, cert. denied, 
126 N.M. 534, 972 P.2d 353 (1998), 

Child-care costs incurred while attending col- 
lege. — Child-care, costs paid by the mother while she 
attended college in pursuit of a college degree were in- 
curred "due to employment or job search" for the purpose 
of calculating child support obligations. under Subsec- 
tion G, Alverson v. Harris, 1997-NMCA-024, 123. N.M. 
153,935 P.2d 1165. 

Deviations from support guidelines, — _ Trial court 
erred in departing from the statutory child support guide- 
lines without first. determining the amount due under the 
guidelines, in-failing to clearly indicate how it arrived at 
its award, and in failing to explain tits deviations from the 
guidelines. Tedford v, Gregory, 1998-NMCA-067, 125. N.M. 
206, 959 P.2d 540, cert, denied, 125 N.M. 147,958 P.2d 105. 

Annual abatement of child support is not deviation from 
guidelines but such deviations are explicitly provided for 
in those guidelines by Subsection A. Grant v. Cumiford, 
2005-NMCA-058, 137 N.M. 485, 112 P.3d 1142. 


Deviation from child support guidelines, — It:is 


error to deviate from the child support guidelines in caleu- 
lating the parties’ gross incomes except as authorized by 
statute or appellate case law, and it is also error to deviate 
from the child support guidelines.in any manner without 
providing written justification for such. deviation. el uay. v. 
Jury, 2017-NMCA-036. 

Where petitioner. appealed the district, court’s denial of 
her motion to modify a 2010 child support decree, claiming 
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that the district court’s ruling resulted from its errone- 
ous determination of the parties’ gross;monthly. incomes 
and, by extension, child support obligations, reversal and 
remand for recalculation of the parties’ gross monthly in- 
comes was necessary to the extent. that the district court 
improperly deviated from the child support. guidelines, in 
calculating the parties’ gross monthly incomes and failed 
to specify the reasons for its decision in deviating from the 
child support guidelines. Jury v, Jury, 2017-NMCA-036, 

Deviation from presumption, — The, child. support: 
guidelines allow wife to make a proper showing that there 
should be a deviation from the presumptive amount of her 
gross income. Klinksiek v. Klinksiek, 2005-NMCA-008, 136 
N.M. 698, 104 P.3d 559. 

Law. reviews. — For article, Positive Parenting anil 
Negative Contributions: Why Payment of Child Support 
Should Not Be Regarded as Dissipation of Marital As- 
sets," see 30 N.M.L, Rev. 1 (2000). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Divorce 
and. separation: attributing undisclosed income to parent 
or spouse for purposes of making child or spousal support 
award, 70 A.L.R.4th 173. 

Consideration of obligated spouse’ s-earnings from over- 
time or "second job" held in addition to regular full-time 
employment in fixing aliniony:s or child support awards, 17 
A.L.R.5th 143, 

Treatment of depreciation expenses claimed for tax or 
accounting purposes in determining ability to. pay child'or 
spousal support, 28 A.L.R.5th 46... 

Validity, construction, and application of Child Support 
Recovery Act of 1992 (18 USCA § 228), 147 A.L.R. Fed. 1 

Basis for imputing income for purpose of determining 
child support where obligor spouse is voluntarily unem- 
ployed or underemployed, 76 A.L.R.5th 191, 


40-4-11.2. Gropnde for deviatifn from child support suena deca 


Any deviation from the child support guideline amounts set forth in Section 40-4-11.1 NMSA 
1978 shall be supported by a written finding in the decree, judgment or order of child support that 
application of the guidelines would be unjust or inappropriate. A finding that rebuts the child sup- 
port guidelines shall state the amount of support that would have been required under the guide- 
lines and the justification of why the order varies from the guidélines, Circumstances creating a 
substantial hardship in the obligor, obligee or subject children may justify a deviation upward or 
downward from the amount that would otherwise be payable under the guidelines. 


History: 1978 Comp., § 40-4-11.2, enacted by Laws 
1989, ch. 36, § 1; 2021, ch. 20, § 2. 

The 2021 amendment, effective July 1, 2021, required 
that a written finding that application of the child support 
guidelines would be unjust or inappropriate to state the 
amount of support that would have been required under 
the guidelines and the justification for the deviation from 
the guidelines; and added "A finding that rebuts the child 
support guidelines shall state the amount of support that 
would have been required under the guidelines and the 
justification of why the order varies from the guidelines". 


ANNOTATIONS 


Deviation from the child support guidelines. — It 
is error to deviate from the child support guidelines in cal- 
culating the parties’ gross. incomes except as authorized 
by statute or appellate case law, and it is also error to 
deviate from the child support guidelines in any manner 
without providing written justification for such deviation. 
Jury.v. Jury, 2017-NMCA-036, 

Where petitioner appealed the district court’s denial 
of her motion to: modify a 2010 child support decree that 
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resulted from the dissolution of the marriage between pe- 
titioner and respondent, claiming that the district court’s 
ruling resulted from its erroneous determination of the 
parties’ gross monthly incomes and, by extension, child 
support obligations, reversal and remand for recalculation 
of the parties’ gross monthly incomes was necessary to the 
extent that the district court improperly deviated from 
the child support guidelines in calculating the parties’ 
gross monthly incomes and failed to specify the reasons 
for its decision in deviating from the child support guide- 
lines. Jury v. Jury, 2017-NMCA-036. 

Child's income. — In allowing a credit against basic 
child support for off-schedule sources of income, such as 
social security benefits paid directly to the child, this sec- 
tion requires the trial court to exercise its discretion on 
a case-by-case basis, with the child's standard of living a 
crucial factor, Pederson v. Pederson, 2000- NMCA-042, 129 
N.M. 56, 1 P.3d 974. 

Deduction of guardian fees from child support. — 
Guardian ad litem fees may not be deducted from child 
support. Grant v. Cumiford, 2005-NMCA-058, 137 N.M. 
485, 112 P3d 1142. Di 
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40-4-11.3. Child support guidelines review commission; created; review 
of child support guidelines. 


A. There is created the "child support guidelines review comimission", which is administra- 
tively attached to the human services department. The commission s/all consist of seven members 
who shall be appointed by the secretary of human services. The commission shall be organized 
once every four years for a termnot to exceed thirty days. The commission shall, within four years 


of the effective date of this section and every four years thereafter: 
(1) review the child support guidelines set forth in Section 40-4-11.1 NMSA 1978 to ensure 
that the application of the guidelines results in the determination of appropriate child support 


order amounts; and 


(2) provide a report of its findings to the secretary of riihat services, 
B. , The human services department shall publish online and make accessible to the public the; 
(1) findings of the child support guidelines review commission; 


(2) membership of the commission; and 
(3) .. date of the next quadrennial review. 


“C. Members of the child support guidelines review commission shall not be paid but shall re- 
ceive per diem and mileage as baHvanedd in the Per Diem and Mileage Act [10-8- 1 to 10-8-8 NMSA 


1978]. ; 


History: 1978 Comp., § 40-4-11.3, enacted by Laws 
1989, ch. 36, § 2; 2021, ch. 20, § 3, 

The 2021 amendment, effective July 1, 2021, created 
the child support-guidelines review commission, provided 
the duties of the commission, required the commission to 
provide periodic reports to the secretary of human ser- 
vices, and required the human services department to 
publish certain information regarding the commission; in 
the section heading, added "Child support guidelines re- 
view commission; created"; in Subsection A, added "There 
is created the ‘child support guidelines review commis- 
sion’, which is administratively attached to the human 


services department. The commission shall consist of 
seven members who shall be appointed by the secretary 
of human services. ‘he commission shall be organized 
once every four years for a term not to exceed thirty days. 
The commission sha!'", in Paragraph A(1), added "review", 
after "Section 40-4-?1.1 NMSA 1978", deleted "shall be 
reviewed as to their appropriateness by an appropriate 
executive or legislat: ve commission or executive depart- 
ment" and added "to ensure that the application of the 
guidelines results in the determination of appropriate 
child support amounts; and", and added Paragraph A(2); 
and added new Subsections B and C. 


40-4-11.4. Modification of child support orders; exchange of financial 
information. 


A. A court may modify a child support obligation upon a showing of material and substantial 
changes in circumstances subsequent to the adjudication of the pre-existing order, including the 
health care needs of a child, to include the availability of health care coverage. There shall be a 
presumption of material and substantial changes in circumstances if application of the child sup- 
port guidelines in Section 40-4-11.1 NMSA 1978 would result in a deviation upward or downward 
of more than twenty percent of the existing child support obligation and the petition for modifica- 
tion is filed more than one year after the filing of the pre-existing orcer. 

B. All'child support orders shall contain a provision for the annual exchange of financial infor- 
mation by the obligor and obligee upon a written request by either party. The financial information 
to be furnished shall include: 

(1) federal and state tax returns, including all schedules, for the year preceding the request; 
(2) W-2 statements for the year preceding the request; 

(3) Internal Revenue Service Form 1099s for the year prececing the request; 

(4) work-related daycare statements for the year preceding the request; — 

(5) dependent medical insurance premiums for the year preceding the request; and 

(6) wage and payroll statements for four months preceding the request. 

For the purposes of this subsection, the wages of a subsequent spouse may be omitted from the 
financial information provided by either the obligor or the obligee. 

C. The requirement to provide for the child's health care needs in the order, through insurance 
or other means, shall be a basis to initiate an adjustment of an orcler, regardless of whether an 
adjustment in the amount of child support is necessary. 


947 


© 2022 State of New Mexico, New Mexico Compilation Commission. All rights reserved, 


40-4-11.5 DOMESTIC AFFAIRS 40-4-11.5 


History: Laws 1990, ch. 58, § 1; 1991, ch. 206, § 2; and, by extension, child support obligations, reversal and 


2021, ch, 20, § 4. remand for recalculation of the parties’ gross monthly in- 
The 2021 amendment, effective July 1, 2021, pro- comes was necessary to the extent that the district court 
vided that the health care needs of a minor child are an - improperly deviated from the child support guidelines in 
adequate basis for modification of a child support order; in © calculating the parties’ gross monthly incomes and failed 
Subsection A, after "pre-existing order", added "including to. specify the reasons for its decision in deviating from 
the health care needs of a child, to include the availability the child support guidelines, because the miscalculation 
of health care coverage"; and added Subsection C. potentially deprived petitioner of the presumption of ma- 
The 1991 amendment, effective June 14, 1991, re- © terial and substantial changes in circumstances. Jury v. 
wrote this section to the extent that a detailed comparison Jury, 2017-NMCA-036. 
would be impracticable, Reduction of child support payments upon child 
reaching majority age. — When a prior decree directs 
ANNOTATIONS that a noncustodial parent make lump-sum, periodic child 


support payments for two or more children, and one of 
the children subsequently reaches the age of majority, the 
best procedure for a noncustodial parent who seeks a re- 
duction in child support is to obtain a stipulated order au- 
thorizing such modification, or alternatively to request a 
hearing on the request for reduction. McCurry v. McCurry, 
~1994-NMCA-047, 117 N.M, 564, 874 P.2d 25. 


Cases in which there is a presumption of mate- 
rial and substantial changes in circumstances. 
— In cases in which application of the parties’ updated 
financial information to the child support guidelines re- 
sults in a deviation upward or downward of more than 
twenty percent of the existing child support obligation, 


the party seeking modification is entitled to a rebut- 
table presumption of material and substantial changes Am. Jur. 2d, A.L.R. and C.J.8. references. — Death 


in circumstances justifying a modification. Jury v. Jury, of obligor parent as affecting decree for support of child, 
2017-NMCA-036. 14 A.L.R.5th 557, 


Where petitioner appealed the district court’s denial of Decrease in income of obligor spouse following cuas 
her motion to modify a 2010 child support decree, claiming tary termination of employment as basis for modification 


that the district court’s ruling resulted from its errone- of child support award, 39 A.L.R.5th 1, 
ous determination of the parties’ gross monthly incomes 


40-4-11.5. Modification of child support orders in cases enforced 
by the state Title IV-D agency. 


A. For child support cases being enforced by the human services department acting as the 
state's Title IV-D child support enforcement agency as provided in Section 27-2-27 NMSA 1978, 
the department shall implement a process for the pemadic review of child support orders that shall 
include: me 

(1) a review of support orders every three years upon the request of either the obligor or 
obligee or, if there is an assignment of support rights pursuant to the Public Assistance Act [27- 
2-1 through 27-2-34 NMSA 1978], upon the request of the department or of either the obligor or 
obligee; 

(2) notification by the department of its review to the obligor and obligee; and 

(3) authorization to require financial information from the obligor and the obligee to th 
termine whether the support obligation should be presented to the court for modification. _ 

B. In carrying out its duties under this section, the secretary of human services, or the secre- 
tary's authorized representative, has the power to issue subpoenas: | 

(1) to compel the attendance of the obligor or the obligee at a hearing on the child support, 
order; 

(2) to compel production by the obligor or the obligee of financial or wage information, in- 
cluding federal or state tax returns; 

(3) to compel the obligor or the obligee to disclose the location of employment. of the payor 
party; and 

(4) to compel the employer of the obligor or the obligee to disclose information relating to 
the employee's wages. 

C. A subpoena issued by the human services department under this section shall state with 
reasonable certainty the nature of the information required, the time and place where the infor- 
mation shall be produced, whether the subpoena requires the attendance of the person subpoe- 
naed or only the production of information and records and the consequences of failure to obey the 
subpoena. 

D. A subpoena issued by the human services department under this section shall be served 
upon the person to be subpoenaed or, at the option of the secretary or the secretary's authorized 
representative, by certified mail addressed to the person at his last known address, The service of 
the subpoena shall be at least ten days prior to the required production of the information or the 
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required appearance. If the subpoena is served by certified mail, proof of service is the affidavit 
of mailing. After service of a subpoena upon a person, if the person neglects or refuses to comply 
with the subpoena, the department may apply to the district court of the county where the sub- 
poena was served or the county where the subpoena was responded to for an order compelling 
compliance. Failure of the person to comply with the district court's order shall be punishable as 
contempt. 

E. Ifa review by the istrhiione services department results in a finding that a child support or- 
der should be modified in accordance with the guidelines, it should be presented to the court for 
modification and the obligor and the obligee shall be notified of their respective rights and shall 
have thirty days to respond to the department's finding. The right to seek modification shall rest 
with the department in the case of obligations being enforced as a result of a public assistance re- 
cipient's assignment of support rights to the state as provided in the Social Security Act, 42 U.S.C. 
602(a)(26). 

F. At the request of the obligor or the obligee or upon the filing of a motion to modify child.sup- 
port, the human services department shall furnish any information it has obtained in its review 
process regarding wages or other information pertaining to the obligor or the obligee. 

G. Nothing in this section shall be construed to restrict the right of either party to petition the 
court to modify a child support obligation, The human services department shall not be required to 
conduct a review of any party's obligation more than once every three years. 


History: Laws 1990, ch. 58, § 2; 1997, ch, 237, § 21. 

Cross references. — For designation of human ser- 
vices department as the single state agency for the en- 
forcement of child and spousal support obligations pursu- 
ant to Title IV D of the federal Social Security Act, see 
27-2-27 NMSA 1978, 

The 1997 amendment, effective April 11, 1997, re- 
wrote Paragraph A(1), inserted "human services" near the 
beginning of Subsection C, and inserted "should be modi- 
fied in accordance with the guidelines, it" near the begin- 
ning of Subsection E. 


ANNOTATIONS 


Modification affecting non-residential parent. — 
The Uniform Interstate Family Support Act (Chapter 40, 
Article 6A NMSA 1978) supplements human services de- 
partment's authority under the Public Assistance Act (27- 
2-1 NMSA 1978 et seq.) and human services department 
therefore has the authority to bring an action to modify 
the child support obligation of a non-custodial parent re- 
siding in another state under UIFSA. State ex rel. Wash- 
ington Human Servs. Dep't v. Jackson, 2007-NMCA-061, 
141 N.M. 647, 159 P.3d 1132. 


40-4-11.6. Attachment of guideline worksheet to order. 


A completed child support obligation guideline worksheet shall be attached to all orders that 
- establish or modify child support. The completed worksheet shall be signed by the,obligor and 
obligee or their attorneys. The completed worksheet shall be incorporated as part of the child 
support order. The worksheet shall also be attached to the child support order unless the court 
decrees that the worksheet be sealed or unless the obligor and obligee agree that it should be 
sealed. 


History: 1978 Comp., § 40-4-11.6, enacted by Laws 
1991, ch. 206, § 3. 


failed to preserve this error for review. Roberts v. Wright, 
1994-NMCA-022, 117 N.M. 294, 871 P.2d 390. 


ANNOTATIONS 


Review of worksheet on appeal. — Absent a re- 
quest to the trial court that it include a worksheet, father 


40-4-12. Allowance from spouse's separate property as alimony. 


In proceedings for the dissolution of marriage, separation or support between husband and wife, 
the court may make an allowance to either spouse of the other spouse's separate property as ali- 
mony and the decree making the allowance shall have the force and effect of vesting the title of the 
property so allowed in the recipient. 


History: 1941 Comp., § 25-716, enacted by Laws 
1947, ch. 16, § 1; 1953 Comp., § 22-7-138; Laws 1973, 
ch, 319, § 9. 


Cross references, — For notes regarding alimony, see 
"Ty, ALLOWING AND MODIFYING ALIMONY." in notes 
following 40-4-7 NMSA 1978. 
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ANNOTATIONS 


Failure to request alimony does not deny court's 
authority to award. — Ordinarily, alimony is an inci- 
dent of divorce proceedings, but the failure to make a re- 
quest for alimony in the pleadings cannot be construed 
as denying the trial court statutory authority to make an 
award of alimony. Mitchell v. Mitchell, 1953-NMSC-115, 
57 N.M. 776, 264 P.2d 673. 

Even though not specifically requested, the court may, 
in an effort ‘to equitably divide the community prop- 
erty, grant an award of alimony. Ridgway v. Ridgway, 
1980-NMSC-055, 94 N.M. 345, 610 P.2d 749, 

Award of wife's share of community property not 
alimony. 
munity property was not tantamount to an award of ali- 
mony. Ridgway v. Ridgway, 1980-NMSC-055, 94 N.M. 345, 
610 P.2d 749. 

Community estate becomes separate estate when 
divided by divorce. — When community property is 
divided incident to divorce, the. property which _previ- 
ously was community estate becomes henceforth sepa- 
rate property of the respective parties. Harper v. Harper, 
1950-NMSC-024, 54 N.M, 194, 217 P.2d 857. 

Court may impose lien on separate property. 
— This section, which grants authority to provide allow- 
ances out of separate property only, does so for purposes 
of alimony or child support; however, under its inherent 
power, the court may impose a lien on separate prop- 
erty as security for a debt owed. Ridgway v. Ridgway, 
1980-NMSC-055, 94 N.M. 345, 610 P.2d 749. 

Allowance made notwithstanding separation 
agreement. — In suit for divorce, the court, having juris- 
diction of the subject matter and parties, may allow the 
wife such a reasonable portion of the husband's separate 
property as may seem just, notwithstanding a separation 
agreement between the parties, effectuated by conveyances, 
Oberg v. Oberg, 1931-NMSC-051, 35 N.M. 601, 4 P.2d 918. 

Lump sum award in lieu of alimony. — It is within 
the power of the trial court to award and to set over to 
the wife a lump sum in lieu of alimony out of the hus- 
band's interest in the community. Harper v. Harper, 
1950-NMSC-024, 54 N.M. 194, 217 P.2d 857. 

Wife's remarriage considered in fixing alimony 
amount. — In fixing the amount of alimony, some con- 
sideration should be given to the impending remarriage 
of the wife, bearing in mind that alimony is intended as 
a method of fulfilling the husband's obligation to pro- 
vide the support needed by the wife in accordance with 
the husband's ability to pay. Michelson v. Michelson, 
1976-NMSC-026, 89 N.M. 282, 551 P.2d 638. 

Law reviews. — For symposium, "Equal Rights in Di- 
vorce and Separation," see 3 N.M.L. Rev. 118 (1973). 

For comment, "In-Migration of Couples from Common 
Law Jurisdictions: Protecting the Wife at the Dissolution 
of the Marriage," see 9 N.M.L. Rev. 118 (1978-79). 

For note, "Community Property - Profit Sharing Plans 
- Approval of Undiscounted Current Actual Value and Dis- 
tribution by Promissory Note Secured by Lien on Sepa- 
rate Property," see 11 N.M.L. Rev. 409 (1981). 

For article, "New Mexico Community Property Law and 
the Division of Retirement Plan Benefits Pursuant to the 
Dissolution of Marriage," see 13 N.M.L. Rev. 641 (1983). 


— An award to a wife of her share of the com- 
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For annual survey of New Mexico family law, 19 N.M.L. 
Rey, 692 (1990). ; 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 24 Am. 
Jur. 2d Divorce and Separation § 755. 

Wife's misconduct or fault as affecting right to tempo- 
rary alimony, 2 A.L.R.2d 307. 

Right of former wife to counsel fees upon application 
after absolute divorce to increase or decrease si mweie 15 
A.L,R.2d 1252. 

Trial court's jurisdiction as to alimony or maintenance 
pending appeal of matrimonial action, 19 A.L.R.2d 703. 

Default decree in divorce action as estoppel or res judi- 
cata with respect of marital property rights, 22 A.L.R.2d 
724, 

Divorce upon constructive service as  Wttacting power to 
allow alimony upon subsequently obtaining personal ju- 
risdiction over former husband, 28 A.L.R.2d 1378. 

_ Enforcement of claim for alimony or for attorneys’ fees 
against exemptions, 54 A.L.R.2d 1422. 

Husband's right to alimony, maintenance, suit money or 
attorneys' fees in suit for divorce, 66 A.L.R.2d 880. 

Trust income or-assets as subject to claim against ben- 


' eficiary for alimony, maintenance or child support, 91 


A.L.R.2d 262. 

Fault of party affecting right to alimony under statute 
making separation a substantive ground for divorce, 35 
A.L.R.3d 1238. 

Consideration of tax liability or consequences in deter- 
mining alimony or‘property settlement provisions of di- 
vorce or separation, 51 A.L.R.3d 461, 9 A.L.R.5th 568. 

Fault as consideration in alimony, spousal support, or 
property division awards pursuant to no-fault divorce, 86 
A.L.R.3d 1116. 

Divorced woman's subsequent sexual relations or mis- 
conduct as warranting, alone or with other cireumstances, 
modification of alimony decree, 98 A.L.R.3d 453. 

Spouse's professional degree or license as marital prop- 
erty for purposes of alimony, support, or property settle- 
ment, 4A.L.R.4th 1294, 

Appointment or discharge of receiver for marital or 
community property necessitated by suit for divorce or 
separation, 15 A.L.R.4th 224. 

Court's authority to award temporary alimony where 
existence of valid marriage is contested, 34 A.L.R.4th 814. 

Necessity that divorce court value property before dis- 
tributing it, 51 A.L.R.4th 11. 

Divorce and separation: method of valuation of life in- 
surance policies in connection with trial court's division of 
property, 54 A.L.R.4th 1203. 

- Divorce: excessiveness or adequacy of combined prop- 
erty division and spousal support awards - modern cases, 
55 A.L.R.4th 14. 

Withholding visitation rights for failure to make. ali- 
mony or support payments, 65 A.L.R.4th 1155. 

Death of obligor spouse as affecting alimony, 79 
A.L.R.4th 10. 

Effect of same-sex relationship on right to spousal sup- 
port, 73: A.L.R.5th 599, 

Propriety of equalizing inédvne! of spouses through ali- 
mony awards, 102 A.L.R.5th 395. 

Liability of alimony for wife's debts, 10 A. L.R. Fed. 881. . 

27B C.J.S, Divorce § 398. ® 


40-4-13. Spousal support to constitute lien on real estate. 


A. The decree making the allowance for spousal support to either spouse shall be a lien on the 
real estate of the obligor spouse from the date of filing of a notice of order or decree in the office of 
the county clerk of each county where any of the property is situated. 

B, _ The notice of order or decree shall contain: 


950 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


40-4-14 


DISSOLUTION OF MARRIAGE 


40-4-15 


(1) the caption of the case from which the duty of spousal support arose, including the 
state, county and court in which the case was heard, the case number and the names of the parties 


when the case was heard; 


(2) the date of entry of the judgment, bndbe or decree from which the duty of spousal sup- 


port arose; 


(3) the current names, social security numbers and dates of birth of the parties; and 
(4) each party's last known address, unless ordered otherwise in the soem order or 
decree from which the duty of spousal support arose. 
C. The notice shall be executed and acknowledged in the same manner as a ant of land is 


executed and acknowledged. 


D. A copy of the recorded notice shall be sent to the obligor spouse at his last known ad- 


dress. 


History: 1941 Comp., § 25-717, enacted by Laws 


1947, ch. 16, § 2; 1953 Comp., § 22-7-14; Laws 1978, ch. 
319, § 10; 1993, ch. 111, § 1. 

The 1998 amendment, effective July 1; 19938, sub- 
stituted "Spousal support" for "Money allowance" in the 
catchline, designated the existing provisions as Subsec- 
tion A, substituted "spousal support" for "alimony", "obli- 
gor" for "other", and "of a notice of order or" for "for record 
a certified copy of the" in Subsection A, and added Subsec- 
tions B through D. 


ANNOTATIONS 


Enforcement of child support by attachment for 
contempt. — Section 2190 of Code 1915 (39-4-1 NMSA 


thy 


1978), though giving execution for money decrees in eq- 
uity, does not abrogate equity power to enforce by attach- 
ment as for contempt its decree for monthly payments for 
support of children. Ex parte Sedillo, 1929-NMSC-038, 34 
N.M. 98; 278 P. 202. 

Am, Jur, 2d, A.L.R. and C.J.S. references: — 24 Am. 
Jur. 2d Divorce and Separation §§ 884 to 893. 

Decree for payment for support'or alimony as a lien or 
the subject of declaration of lien, 59 A.L.R.2d 656: ~ 

Death of obligor spouse as affecting alimony, 79 
A.L.R.4th 10. 

27B C.J.S, Divorce § 471. 


40-4-14. Allowance in property; appointment and removal of 


guardian. 


In proceedings for the dissolution of marriage, separation or support between husband and wife, 
the court may make an allowance of certain property or properties of either party or of both par- 
ties for the maintenance, education and support of the minor children of the parties, and:‘may vest 
title to the part of the property so allowed in a conservator appointed by the court. The conserva- 
tor must qualify and serve in such capacity as provided in Sections 5-101 through 5-502 [45-5-101 
through 45-5-502 NMSA 1978] of the [Uniform] Probate Code. 


ANNOTATIONS 


Law reviews. — For symposium, "Equal Rights in Di- 
vorce and Separation," see 3 N.M.L. Rev. 118 (1973). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Fa- 
ther's liability for support of child furnished after divorce 
decree which awarded custody to mother but made no pro- 
vision for support, 91 A.L.R.3d 530. 


History: 1941 Comp., § 25-718, enacted by Laws 
1947, ch. 16, § 3; 1953 Comp., § 22-7-15; Laws 1973, ch. 
319, § 11; 1975, ch. 257, § 8-114. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


40-4-15. Child support to constitute lien on real and personal 
property. 


A. In case a sum of money is allowed to the children by the decree for the support, education 
or maintenance of the children, the decree shall become a lien on the real and personal property of 
the obligor party from the date of filing of a notice of order or decree in the office of the county clerk 
of each county where any of the property may be situated. 

B. The notice of order or decree shall contain: 

(1) the caption of the case from which the duty of child support arose, including the state, 
county and court in which the case was heard, the case number and the names of the parties when 
the case was heard; 
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(2) the date of entry of the judgment, order,or decree from which the duty. of child support 
arose; 
(3) the current names and years of birth of ie parties; bit 
(4) . each party's last known address, unless ordered otherwise in the judgment, onder: or 
decree from which the duty of child support arose. 
C. The notice shall be executed and Anicnowledged d in the same manner.as:a grant of land is 
executed and acknowledged. 
D. Acopy of the recorded notice shall bs pen bo the obligor spouse at the obligor’ s last known 
address. 


History: 1941 Comp., § 25-719, enacted, by Laws child support payments until his child reaches majority 


1947, ch. 16, § 4; 1953 Comp., § 22-7-16; Laws 1985, ch. in accord with a stipulation made by parents and present 
105, § 15; 1998, ch. 111, § 2; 2011, ch. 134, § 17. in decree, and thereafter the father dies while the child is 

The 2011 amendment, effective July 1, 2011, elimi- yet a minor, a claim may be successfully prosecuted in the 
nated the. requirement that, an order contain the social probate court against the estate of the father to enforce 
security numbers of the parties and the.month and day the payment. Hill.v. Matthews, 1966-NMSC- 127,.76 N.M; 
of their births. —, 474, 416 P2d 144, 

The 1993 amendment, effective July 1, 1993, substi Exemptions, unavailable. — Statutory exemptions 
tuted "Child support" for "Money allowance to children" i for debtors in foreclosure actions set forth in 42-10-1 
the catchline, designated the existing provisions as Sub. NMSA 1978 et. seq, are unavailable to a parent as against 
section A, substituted "obligor party" for "party who must a lien for child support obligations under, this section. 
furnish the child.support" and "of a notice of order or" for D'Avignon v. Graham, APO TNIMCA* 125, 113. N.M. 129, 
"for record a certified copy of the" in Subsection A, and 823 P.2d 929. 
added Subsections B through D... , ‘ Law reviews. — For comment on Hill v, ‘Matthews, 76 

ANNOTATIONS ohne 416 P.2d 144 Seale see 7 Nat. Resources J. 129 

When lien perfected. — Once the decree is duly filed, Am. Jur, 2d, A.L.R. and C J,S. references. — Decree 
a perfected and protected statutory lien arises. Lekvold v. for periodical payments for support of children as lien or 
Henderson, 18 Bankr. 663 (Bankr, D.N.M. 1982). subject of declaration of lien, 59 A.L.R.2d 656, 

Claim for child support may be prosecuted _ Child support: court's authority to reinstitute parent's 
against deceased father's estate. — Where a father has support obligation after terms of prior decree have been 
been ordered by a court of competent jurisdiction tomake - _‘fullfilled, 48:A.L.R.4th 952.° ‘ 


40-4-16. [Satisfaction of liens. ] 


- The liens created by this act [40-4-12 to 40-4-19 NMSA 1978] may be satisfied by execution or 
may be foreclosed under the same procedure as’is now allowed for the wp hiragie of avery 
liens. *! 


History: 1941 Comp., § 25-720, enacted by Laws ANNOTATIONS 


1947, ch. 16, § 5; 1953:Comp., § 22-7-17. 
Cross references, — For execttion and foreclosure, see Am. Jur. 2d, A.L.R. and C.J.S. references. — Decree 
39-4-1 to 39-4-16 NMSA ‘1978. for periodic payments for support or alimony as a lien, or 


the subject of a declaration of a lien, 59'A.L.R.2d 656. 


40-4-17.: [Motion to remove lien; bond for alimony or support 
payments. | 


The district court upon. motion made in the cause wherein the decree was rendered may remove 
the liens created by this act [40-4-12 to 40-4-19 NMSA 1978] upon notice and upon good cause 
shown from any or all of the real estate, subject to such lien; and the judge, in his discretion, upon 
the removal of such lien, may require bond for the faithful performance of the payment of atimgny 
or support money in accordance with the decree. | ) 


History: 1941 Comp., § 25-722, enacted by Laws Am. Jur. 2d, A.L.R. and CJS. references. -— 
1947, ch. 16, § 7; 1953 Comp., § 22-7-19, Laches or acquiescence as defense so as to bar recovery 
of arrearages of permanent pinata Bs or baring support, 5 

ANNOTATIONS ‘A-L.R.4th 1015. 


Law reviews. — For annual survey of domestic rela- 
tions law in New Mexico, see 18 N.M.L. Rev. 371 (1988). 
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40-4-18. [Limitation of liens under Laws 1901, ch. 62, 28, 29.] 


All liens created by a decree rendered under Sections 28 and 29 of Chapter 62, Laws of 1901, 
(Sections 25-707 and 25-708, New Mexico Statutes, 1941, Annotated) against any property of a 
person shall be of no force and effect against any of said property after six months from the effec- 
tive date of this act. Provided, however, that a certified copy of any such decree rendered prior to 
the effective.date of this act may be filed for record with the county clerk as herein provided during 
said six months' period in which case it shall be a lien from the date of the decree and any such 
decree filed for record after such period shall be a lien only from and after the date of filing with 
the county clerk. 


History: 1941 Comp., § 25-723, enacted by Laws ANNOTATIONS 


1947, ch. 16, § 8; 1953 Comp., § 22-7-20. 

Compiler's notes. — Laws 1901, ch. 62, §§ 28 and 29, Am. Jur. 2d, A.L.R. and C.J.S. references. — 
referred to in this section, were repealed by Laws 1947, Laches or acquiesceiice as defense so as to bar recovery 
ch. 16, § 10. of arrearages of permanent alimony or pp support, 5 

The phrase "effective date of this act" in the second sen- A.L.R.4th 1015. 


tence refers to the effective date of Laws 1947, ch. 16, § 12, 
which was 8 February 20, 1947. 


40-4-19. Enforcement of decree by attachment, garnishment, 
execution or contempt proceedings. 


Nothing in Sections 40-4-12 through 40-4-19 NMSA 1978 shall prevent a person or persons 
entitled to benefits of any decree for alimony or support from enforcing the decree by attachment, 
garnishment, execution or contempt’ proceedings as is now provided by statute, except that the 
filing of an affidavit that the defendant has no property within the state subject to execution to 
satisfy the judgment shall not be a prerequisite to the issuance of a garnishment. 


History: 1941 Comp.; § 25-724, enacted by Laws — Statute of limitations, — Because each monthly child 
1947, ch, 16, § 9; 1953 Comp. «, § 22-7-21; Laws 1973, ch. support installment mandated in the final decree is a final 
819, § 12; 1979, ch. 252, § 1." judgment, the statute of limitations period found in 37-1-2 

Cross references. — For execution and foreclosure, see NMSA 1978 applies. Britton v. Britton, 1983-NMSC-084, 
39-4-1 to 39-4-16 NMSA 1978. 100.N.M. 424,671 P.2d 1135. 

For attachment and garnishment, see 42-9-1 to 42-9-39 ‘~*~ Execution obtainable without reducing arrear- 
NMSA 1978. ages to judgment. — A creditor spouse may obtain 


a writ of execution based on a decree for child support 
without reducing the arrearages to judgment. Gonzalez 
v. Gonzalez, 1985-NMCA-071, 103 N.M. 157, 703 P.2d 


ANNOTATIONS 


Credit for lump sum payments, — An obligor spouse, 


whose children received a lump sum social security dis- 934. Le j 
ability payment covering the period from the date of dis- _ Inability to pay is a good defense in contempt 
ability to the date of payment, may receive credit toward proceeding for noncompliance with an in personam or- 
the support obligation for all of the period covered by the der to pay community debts, but the burden of proving the 
lump-sum payment. Romero v. Romero, 1984- NMOA- 049, defense rests upon him who asserts it. Nelson v. Nelson, 
101 N.M. 345, 682 P.2d 201, 1971-NMSC-027, 82 N.M. 324, 481 P.2d 403. 

Child support payments are final deere Court's discretion where. counterclaim in form 


when due. — Accrued and unpaid periodic child sup- of contempt action. — In a suit for a money judgment 


port installments mandated in a divorce decree are each very little discretion is ‘allowed, the court merely exam- 
considered final judgments on the date they become due. ining the validity of the prior judgment and entering 
Brittonv. Britton, 1983-NMSO-084, 100 N.M.°424, 671, «8 money judgment, but since the wife counterclaimed 


P.2d 1135. _ against the husbanc in his change of custody action in 
Support installments becoming Hite as absolute the form of a contempt action, as opposed to seeking ‘a 
and vested right. — Where a decree is rendered for money judgment for arrearages, her actioninvoked the 


equitable powers of ihe court in which the trial court has 
discretion to fashion an installment payment plan of the 
husband's debt of child support and alimony arrearages. 
Corliss v. Corliss, 19° 6-NMSC-028, 89 N.M. 235, 549:P.2d 
1070, 

Person subject to pay dischargeable debt not sub- 
ject to contempt power. — A person subject to an in 
personam order to pay a dischargeable debt is not subject 


alimony and is made payable in future installments the 
right to such installments becomes absolute and vested 
upon becoming due, and is therefore protected by the full 
faith and credit clause, unless by the law of the state in 
which a judgment for future alimony was rendered. the 
right to demand and receive such future alimony is dis- 
cretionary with the court which rendered the decree, to 
such an extent that no absolute or vested right attaches 4 ; ; 
to receive installments ordered by the decree to be paid. to the trial court's contempt power, for to hold otherwise 
This principle has also been applied. to child support. would circumvent the policy behind allowing bankrupt- 


Corliss v, Corliss, 1976-NMSC-023, 89 N.M, 235,549P.2d --<ie8. Sosaya v. Sosa), 1977-NMSC-001,,89.N-M, 769, 858 
1070. ad 38. ered a 
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Imprisonment for failure to pay alimony or child 
support rests with the discretion of the trial court, which 
should use the power of contempt cautiously and spar- 


ingly, and the least possible power adequate to compel - 
compliance with the court's order is its proper exercise. ~ 


Corliss v. Corliss; 1976-NMSC-023, 89 N.M. 235, 549 P.2d 
1070. 

Court obliged to give full force and effect to ac- 
crued support. — Since New Mexico gives Missouri 
divorce decrees full faith and credit, the trial court was 
obliged to give full force and effect to accrued alimony and 
child support due under a Missouri decree. The Missouri 
court granting the divorce had no power to modify accrued 
alimony and child support, and therefore, the district 
court in New Mexico had-no such power either. Corliss v. 
Corliss, 1976-NMSC-023, 89 N.M. 235, 549 P.2d 1070. 

Law reviews. — For comment on Hill v. Matthews, 76 
N.M. 474, 416 P.2d 144 (1966), see 7 Nat. Resources J, 129 
(1967), 

For article, "Fathers Behind Bars: The Right to Gofingal 
in Civil Contempt Proceedings," see 14 N.M.L. Rev. 275 
(1984). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 24 Am. 
Jur. 2d Divorce and Separation §§ 860 to 928. 


40-4-19.1, 40-4-19.2. Repealed. 


Repeals. — Laws 1985, ch, 105, § 21 repealed 40-4- 
19.1 and 40-4-19:2 NMSA 1978, as amended and enacted 
by Laws 1983, ch. 77, §§ 1-and 2, respectively, relating to 
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Husband's default, contempt or other misconduct as af- 
fecting modification of decree for support, 6 A.L.R.2d 835. 

Allowance in state of decedent's domicile for children's 
support as enforceable against decedent's real estate, or 
proceeds thereof in other state, 13 A.L.R.2d 973. 

Maintenance of suit by child, independently of statute, 
against parent for support, 13 A.L.R.2d 1142. 

Reciprocal enforcement of duty to support dependents, 
construction and application of state statutes providing 
for, 42 A:L.R.2d 768. . 

Right to maintain action in another state for support 
and maintenance of defendant's child, parent, or igi 
dent in plaintiff's institution, 67 A.L.R.2d 771. 

Husband's death as affecting periodic payment provi- 
sion of separation agreement, 5 A.L.R.4th 1153. 

Withholding visitation. rights for failure to make ali- 
mony or support payments, 65 A.L.R.4th 1155. ; 

Divorce: propriety of using contempt proceeding to en- 
force property settlement award or order, 72 A.L.R.4th 298. 

United States Postal Service as subject to garnishment, 
38 A.L.R. Fed. 546. 

Construction and application of 42 USCS § 659(a) au- 
thorizing garnishment against United States or District 
of Columbia for enforcement of child support and alimony 
obligations, 44 A.L.R. Fed. 494. 


wage deduction proceedings, effective June 14, 1985. For 


present comparable provisions, see Chapter 40, Article 4A 
NMSA 1978, 


40-4-20. Failure to divide or distribute property on the entry of 
a decree of dissolution of marriage or separation; 
distribution of spousal or child support and determination 
of paternity when death occurs during proceedings for 
dissolution of marriage, separation, annulment of marriage 


or paternity. 


A. The failure to divide or distribute property on the entry of a decree of dissolution of mar- 


riage or of separation shall not affect the property rights of either the husband or wife, and either 
may subsequently institute and prosecute a suit for division and distribution or with reference to 
any other matter pertaining thereto that could have been litigated in the original proceeding for 
dissolution of marriage or separation. 

B. Upon the filing and service of a petition for dissolution of marriage, separation, annulment, 
division of property or debts, spousal support, child support or determination of paternity pursu- 
ant to the provisions of Chapter 40, Article 4 or 11 [repealed] NMSA 1978, if a party to the action 
dies during the pendency of the action, but prior to the entry of a decree granting dissolution of 
marriage, separation, annulment or determination of paternity, the proceedings for the determina- 
tion, division and distribution of marital property rights and debts, distribution of spousal or child 
support or determination of paternity shall not abate. The court shall conclude the proceedings 
as if both parties had survived. The court may allow the spouse or any children of the marriage 
support as if the decedent had survived, pursuant to the provisions of Chapter 40, Article 4 or 11 
[repealed] NMSA 1978. In determining the support, the court shall, in addition to the factors listed 
in Chapter 40, Article 4 NMSA 1978, consider the amount and nature of the property passing from 
the decendent [decedent] to the person for whom the support would be paid, whether by will or 
otherwise. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: Laws 1901, ch. 62, § 31; Code 1915, § 2781; 
C.S. 1929, § 68-509; 1941 Comp., § 25-709; 1953 Comp., 
§ 22-7-22; Laws 1973, ch. 319, § 18; 1998, ch. 90, § 1. 
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Chapter 40, Article 11 NMSA 1978, the Uniform Par- 
entage Act, was repealed by Laws 2009, ch. 215, § 19. For 
present comparable provisions, see Chapter 40, Article 
11A, the New Mexico Uniform Parentage Act (40-11A-101 
through 40-11A-903 NMSA 1978). 

Cross references. — For proceeding: for divdal ot of 
property, see 40-4-3 NMSA 1978. 

For provisions relating to the establishment of a parent- 
child relationship for purposes of intestate succession, see 
45-2-115 through 45-2-122 NMSA 1978 of the Uniform 
Probate Code. 

The 1993 amendment, effective July 1, 1993, rewrote 
the catchline which read "Failure to divide property on 
dissolution of marriage"; designated the formerly un- 
designated provisions as Subsection A; in Subsection A, 
substituted "divide or distribute property on the entry of 
a decree of dissolution of marriage or of separation" for 
"divide the property on the dissolution of marriage" and 
added "or separation" at the end; added Subsection B; and 
made minor stylistic changes: 


ANNOTATIONS 


Voluntary dismissal of legal separation action 
following the death of one party. — Section 40-4- 
20 NMSA 1978 does not preclude voluntary dismissal 
of a legal separation action as a means of concluding 
the proceedings after the death of one of the parties. 
Trinosky v. Johnstone, 2011-NMCA-045, 149 N.M. 605, 
252 P.3d 829. 

Where petitioner filed a petition for legal separation, 
division of property and spousal support; while the action 
was pending and before entry of a final decree, respondent 
died; and petitioner filed a motion to voluntarily dismiss 
the action, 40-4-20 NMSA 1978 did not preclude the dis- 
trict court from granting the motion to dismiss the action. 
Trinosky v. Johnstone, 2011-NMCA-045, 149 N.M. 605, 
252 P.3d 829. 

The four-year statute of limitations of 37-1-4 
NMSA 1978 does not apply to a division of undivided 
retirement benefits. Gilmore v. Gilmore, 2010-NMCA-013, 
147 N.M. 625, 227 P.3d 115. 

Subject matter jurisdiction. — Where efevanicnnt filed 
a divorce action against plaintiff in New Mexico; plaintiff 
obtained a default divorce in California; defendant’s New 
Mexico divorce action was dismissed when the California 
divorce was granted; the California court initially issued a 
qualified domestic relations order awarding plaintiff a por- 
tion of defendant’s retirement benefits; the California court 
subsequently set aside the qualified domestic relations or- 
der for lack of personal jurisdiction; and plaintiff then filed 
an action in New Mexico for division of the retirement bene- 
fits, the retirement benefits were an undivided asset, plain- 
tiff’s New Mexico action was an independent action, and the 
district court had subject matter jurisdiction to divide the 
retirement benefits. Gilmore v. Gilmore, 2010-NMCA-013, 
147 N.M. 625, 227 P.3d 115. 

Division of retirement benefits. — Where plaintiff 
filed an action to divide defendant’s monthly retirement 
benefits; defendant offered to buy out plaintiff’s share of 
the retirement benefits through a lump-sum payment; 
and defendant did not have the ability to pay a lump sum 
at the time of the hearing on plaintiff’s petition, the dis- 
trict court did not abuse its discretion by awarding plain- 
tiff a share of the retirement benefits under a pay-as-it- 
comes-in method. Gilmore v. Gilmore, 2010-NMCA-018, 
147 N.M. 625, 227P.3d 115. 

Laches, equitable estoppel and waiver by acqui- 
escence. — Where a California court granted plaintiff 
a default divorce from defendant in 1994; defendant re- 
tired and began receiving monthly retirement benefits 
in 2005; the California court issued a qualified domestic 
relations order awarding plaintiff a portion of defendant’s 
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retirement benefits in 2006; the California court set aside 
the qualified domestic relations order in 2006 for lack of 
personal jurisdiction; plaintiff filed an action in New Mex- 
ico in 2007 for a division of the retirement benefits; defen- 
dant testified that plaintiff told defendant that plaintiff 
did not want any money from defendant’s retirement, that 
defendant relied on plaintiff’s statement, and paid defen- 
dant’s subsequent wife a lump sum payment for her share 
of defendant’s retirement, and that defendant was forced 
to select a retirement option of maximum monthly pay- 
ments because plaintiff failed to perfect plaintiffs claim; 
and plaintiff testified that plaintiff asserted plaintiff's 
rights as soon as defendant retired, plaintiff rejected de- 
fendant’s settlement offers; and plaintiff never waived 
plaintiffs right to defendant’s retirement benefits, there 
was sufficient evidence to support the district court's 
denial of defendant’s defenses of laches, equitable es- 
toppel and waiver by ‘acquiescence. Gilmore v. Gilmore, 
2010-NMCA-018, 147 N.M. 625, 227 P.3d 115. 

Method for division of retirement: benefits. — 
Absent:an agreement regarding calculation of benefits, 
there is no set rule for determining every case involving 
the division of retirement benefits. Gilmore v. Gilmore, 
2010-NMCA-0138, 147 N.M. 625, 227 P.3d 115. 

Use of time-rule method. — Where plaintiff and de- 
fendant were married for nine years during which time 
plaintiff was a municipal police officer; plaintiff and de- 
fendant were divorced in 1994; the divorce decree did 
not provide for the division of defendant’s retirement 
benefits; after the divorce, defendant was employed as 
an undersheriff and later as the director of a county 
detention center; defendant’s salaries as undersheriff 
and as director of the county detention center were sig- 
nificantly more than defendant’s salary as a municipal 
police officer; defendant retired and began receiving 
monthly retirement benefits in 2005; and plaintiff filed 
an action in 2006 for division of the retirement bene- 
fits, the district court erred in assuming that the pub- 
lic employees retirement association required the use 
of the time-rule method to calculate plaintiff’s share 
of defendant’s retirement benefits. Gilmore v. Gilmore, 
2010-NMCA-013, 147 N.M. 625, 227 P.3d 115. 

Procedure when death occurs during dissolution. 
— A decedent’s will and trust are not statutorily revoked 
by the entry of a 40-4-20B NMSA 1978 marital property 
judgment. Before the domestic relations proceedings can 
be continued, a personal representative who is not dis- 
qualified by a conflict of interest must be appointed to 
represent the decedent’s estate through the conclusion 
of those proceedings. After the domestic relations court 
concludes the 40-4-20B NMSA 1978 proceedings, the de- 
cedent’s estate can be distributed according to the dece- 
dent’s estate plan and governing probate statutes. Old- 
ham v. Oldham, 2011-NMSC-007, 149 N.M. 215, 247 P.3d 
736, rev'g in part and aff'g in part, 2009-NMCA-126, 147 
N.M. 329, 222 P.3d 701. 

Appointment of decedent’s spouse as personal rep- 
resentative of decedent’s estate. — Where decedent ex- 
ecuted a will designating decedent’s spouse as the personal 
representative and beneficiary of decedent’s estate; decedent 
subsequently filed a petition for divorce; and decedent died 
while the divorce proceeding was pending, the court erred 
in appointing decedent’s spouse as personal representative 
of decedent’s estate because the appointment of decedent's 
spouse as personal representative to represent decedent’s 
estate against the spouse in the pending divorce proceeding 
created an inherent conflict of interest: Oldham v. Oldham, 
2009-NMCA-126, 147 N.M. 329; 222 P.3d 701, rev'd in part 
and aff'd in part by Oldham v, Oldham, 2011-NMSC-007, 
149 N.M. 215, 247 P.3d 736. 

Death of a spouse during a divorce proceeding. 
— If one spouse dies during the pendency of a divorce 
proceeding, marital property and debt covered by this 
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section are divided and distributed according to New Mex- 
ico domestic relations law, debt incurred after the death 
of the decedent spouse is separate debt to be dealt with 
through probate, and the surviving spouse is not the sur- 
viving spouse for purposes of probate. Karpien v, Karpien, 
2009-NMCA-043, 146 N.M. 188, 207 P.3d 1165. : 

Spousal support and attorney fees awarded after 
death of spouse. — In a divorce proceeding continued af- 
ter the death of a spouse pursuant to 40-4-20 NMSA 1978 
in which the court awards lump-sum spousal support and 
attorney fees, the final judgment is not a claim against 
the estate of the deceased spouse for purposes of the [Uni- 
form] Probate Code’s (Chapter 45. NMSA 1978) creditor's 
claims provisions of 45-3-805 NMSA 1978. Estate of Nau- 
ert. v, Morgan-Nauret, 2012-NMCA-0387, 274 P.3d 799. 

Where the deceased: spouse who filed for divorce in 
March 2006; died while the divorce action was pending; 
in September 2007, the probate-court appointed a per- 
sonal representative of the estate; in November 2007, 
the divorce court:awarded the surviving spouse monthly 
spousal support from September» 2007 and attorney 
fees and ordered the estate to pay the awards immedi- 
ately; and the personal representative claimed that the 
awards were class six claims’ under 45-3-805. NMSA 
1978, the awards were not claims under the [Uniform] 
Probate Code (Chapter 45 NMSA*1978) to which the 
creditors’ claims provisions of Section 45-3-805 NMSA 
1978 applied. Estate of \Nauert  v. Morgan-Nauret, 
2012-NMCA-037, 274 P.3d 799. 

Spousal support and attorney fees awarded after 
death of spouse did not violate Federal Insolvency 
Act. — Where a divorce proceeding was continued after 
the death of a spouse and the divorce court ordered the 
deceased spouse’s estate to immediately pay a lump-sum 
amount: for spousal support and attorney fees to the sur- 
viving spouse, the award did not violate the Federal Insol- 
vency Act, 31,U.S.C. § 3713(a)(1)(B) which requires claims 
of the United States government ito be paid first when 
the estate of the deceased. debtor is not enough to pay all 
debts of the debtor; because the divorce court awards were 
not claims‘against the estate of the deceased spouse and 
the act did not apply. Estate of Nauert v. Morgan-Nauret, 
2012-NMGA-037, 274 P.3d 799. 
| Property divided pursuant to this section must 
be: divided in; an independent action. Lewis v. Lewis, 
1987-NMCA-078, 106 N.M. 105, 739 P.2d 974. 

Divorce decree not bar to set aside action where 
property, rights not litigated. — Where neither the 
property rights of the parties nor the validity of the con- 
veyance of the property was litigated in the divorce pro- 
ceeding, the divorce decree’is not a bar to the wife's inde- 
pendent action to set aside her conveyance of community 
property. Trujillo.u, Padilla, 1968- NMAC, 090, 79 N, M. 
245, 442 P.2d 203. 

If property rights are not ndtaiieral or disposed of 
in divorce action, a suit seeking division and distribution 
of the property may be subsequently prosecuted, Zarges v. 
Zarges, 1968-NMSC-151, 79 N.M, 494, 445 P.2d 97, 

Petition not barred by res judicata. — A petition to 
divide a previously undivided asset involves a new cause 
of action not barred by res judicata. Pacheco v. Quintana, 
1986-NMCA-007, 105 N.M. 139, 730 P.2d 1, cert. quashed, 
105 N.M, 94, 728 P.2d 845. 

‘Four-year statute of limitations of 37-1-4 NMSA 
1978 applies to suits to divide personal property brought 
under this section. Plaatje v.|Plaatje;1981-NMSC-040, 95 
N.M., 789, 626 P.2d 1286. 

Property no longer community property after di- 
vorce, — After divorce the parties are no longer husband 
and wife, and the property is no longer community prop- 
erty and former 57-4-3, 1953 Comp,, relating to manage- 
ment and conveyance, has no application; Jones v. Tate, 
1961-NMSC-039, 68 N.M. 258, 360 P.2d 920, 
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Upon divorce of parties all community property 
not divided between them does not remain community 
property but becomes property which they hold as tenants 
in common, Jones v. Tate, 1961-NMSC-039, 68 N.M. 258, 
3860 P.2d 920; Martinez v. wig ar alee NMCA-007, 135 
N.M. 11, 83 P.3d 298. 

Statute of limitations does Aue apply to action for 
accounting and partition of real property. — There is 
nothing about the bare holding of title that should equate 
to the accrual of a cause of action that triggersia time limi- 
tation on the right to seek partition; thus, the trial court 
must analyze a post-divorce action to partition real prop- 
erty in the same fashion as any partition action by a ten- 
ant in common, Martinez-v. Martinez, 2004- aes 


- 185.N.M. 11, 83 P.3d 298.: 
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If ‘rights were community Desockinis! piior to ‘die 
vorce, such rights, after divorce, are owned as tenants in 
common. Hickson v, Herrmann, 1967-NMSC-083, 77 N.M. 
683, 427 P.2d 86; 

Existing present interest of wife continues even 
after divorce. — This section recognizes an existing 
present interest of the wife in the community property. 
during the. existence of the matrimonial status, which 
continues..even after divorce, where the property is, not 
divided in the decree in the divorce case. In re Miller's Es- 
tate, 1940-NMSC-021, 44 N.M. 214, 100 P.2d 908; Beals v, 
Ares, 1919-NMSC- 067, 25 N,M. 459, 185 P. 780, 

Wife's interest in. community property not. af- 
fected by adultery. Beals v, Ares, 1919-NMSC-067, 25 
N,M, 459, 185 P. 780. a od 

Spouses! equal interest as tenants-in-common in 
insurance policy. — Unless otherwise ordered by the 
court in the dissolution of marriage and the property set- 
tlement, the divorced spouses have an equal interest as 
tenants in common in a term life insurance policy until 
such time as the term determined by the last premium 
paid by community funds comes to an end. Phillips v. 
Wellborn, 1976-NMSC-038, 89 N.M. 340, 552 P.2d 471, 

Where right to policy proceeds obtained during 
marriage. — Where there is an insured third person (the 
child) and a spouse (the defendant) as beneficiary and the 
proceeds were not paid during marriage, but the right.to the 
proceeds was obtained during marriage, this right was not 
changed and was not divided upon the divorce. Hickson v, 
Herrmann, 1967-NMSC-0838, 77 N.M. 683, 427 P.2d 36, 

Since husband owned right: to receive proceeds 
of policy as community property of the parties, this 
right, not having been disposed of by divorce, became the 
right of the parties as tenants in common. Hickson v. Her- 
rmann, 1967-NMSC-083, 77 N.M, 688, 427 P.2d 36, 

Interest in pension plan need not be vested for 
division, — A spouse's entitlement to half of the commu- 
nity interest in a pension plan earned during coverture 
does not rest upon whether the. employee's interest was 
vested at the time of divorce, but whether the worker's 
rights in the pension constitute a property interest or 
right obtained. with community funds or labor. Berry v. 
Meadows, 1986-NMCA-002, 108 N.M. 761, 718 P.2d 1017, 

. Post-decree retirement benefit plan i increases. — 
The community pension and profit-sharing plans main- 
tained by the husband became a tenancy in common 
interest with the entry of the partial decree of divorce dis- 
solving the parties' marriage, and since. when two parties 
hold personal or real property as tenants in common, they 
each have a separate and distinct interest in the property 
that cannot legally be transferred or extinguished by the 
other co-tenant, and since the retirement benefit plan in- 
creases from the date of the partial decree were the re- 
sult of passive earnings and appreciation, any increases 
should be shared equally at the time of the judgment 
dividing the parties' property, and therefore according 
to the parties' percentage of ownership as of the date of 
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the latter judgment. Lewis v. Lewis, 1987-NMCA-078, 106 
N.M. 105, 739 P.2d 974. 

Future tax consequences of deferred pension 
payments are too speculative and should be disregarded 
in calculating the present value of the pensions, Lewis v. 
Lewis, 1987-NMCA-073, 106 N.M. 105, 739 P.2d 974. 

Division of military benefits governed by juris- 
diction granting alimony. — Trial court was without 
authority to award respondent part of petitioner's mili- 
tary benefits, whether as a modification of the original 
Colorado divorce and alimony decree or as a separate 
action under this section, where such benefits were not 
recognized under Colorado law as marital assets. Reyes v. 
Reyes, 1987-NMCA-007, 105 N.M. 383, 733 P.2d 14, cert. 
denied sub nom. Reyes v. State, 105 2 th 358, 732 P.2d 
1381 (1987). 

Post-decree claim for military satianiens ben- 
efits. — Where there was no substantial evidence to 
support the trial court's finding that the parties orally 
agreed that the husband should be awarded the entire 
community interest in his military retirement benefits, 
the wife was not precluded from asserting her post-decree 
claim for this undistributed asset. Berry v. Meadows, 
1986-NMCA-002, 103 N.M. 761, 713 P.2d 1017. 

Military retirement benefits are a form of em- 
ployee compensation and are community property if 
the period of employment upon which those benefits are 


based occurred during coverture. Although the right to’ 


receive benefits matured prior to divorce, the right to re- 
ceive each monthly installment accrues when the install- 
ment becomes due. Thus the statutory time limitation 


upon a former spouse's right to sue for a portion of each ' 


installment commences to run from the time each install- 
ment comes due. Plaatje v. Plaatje, 1981-NMSC- 040, 95 
N.M. 789, 626 P.2d 1286. 

Applicability of USFSPA to pre-1981 divorce de- 
crees. — The provisions of Paragraph 1408(c)(1) of the 
federal Uniformed Services Former Spouses’ Protection 
Act, 10 U.S.C. § 1408(c)(1), do not entitle a non-military 
spouse to a share of the military spouse's pension, where 
the divorce decree was decided prior to June 25, 1981, and 
where such decree did not treat the pension as marital 
property or reserve jurisdiction to make such determina- 
tion at a later date. Hennessy v. Duryea, 1998-NMCA-036, 
124. N.M, 754, 955 P.2d 683, cert. denied, 124 N.M. 589, 
953 P.2d 1087. 

Federal preemption. — The purpose of Paragraph 
1408(c)(1) of the federal Uniformed Services Former 
Spouses' Protection Act, 10 U.S.C. § 1408(c)(1), is to pre- 
empt state laws that allow reopening of divorce decrees 
that were silent as to military retirement pay; to the ex- 
tent that Subsection A of this section is inconsistent with 
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such purpose, Subsection A.of this section is preempted. 
Hennessy v. Duryea, 1998-NMCA-036, 124 N.M. 754, 955 
P.2d 688, cert. denied, 124 N.M. 589, 953 P.2d 1087. 

Federal preemption regarding military disabil- 
ity retirement benefits. — United States Supreme 
Court decision in Mansell v. Mansell; 490 U.S. 581, 109 
S. Ct. 2023, 104 L. Ed. 2d 675 (1989), holding that states 
were preempted by federal statute from treating mili- 
tary disability retirement benefits as community prop- 
erty, would not be applied retroactively. Toupal v. Toupal, 
1990-NMCA-027, 109 N.M. 774, 790 P.2d 1055, cert. de- 
nied, 109 N.M. 751, 790 P.2d 1082, and cert. denied, 498 
US. 982, 111S. Ct. 518, 112 L. Ed. 2d 525 (1990). 

New action to modify property division. — Even 
though the court which entered the original divorce de- 
cree no longer had jurisdiction under Rule 1-060 NMRA, 
concerning relief from a judgment or order, to modify 
property rights portion of the order, a party in the divorce 
could achieve a modification pursuant to this section. 
Mendoza v. Mendoza, 1985-NMCA-088, 103 N.M. 327, 706 
P.2d 869. 

Law reviews. — For article, "Federal Taxation of New 
Mexico Community Property," see 3 Nat. Resources J. 104 
(1968). 

For comment on Trujillo v. Padilla, 79 N.M. 245, 442 
P.2d 203 (1968), see 9 Nat. Resources J. 101 (1969). 

For annual survey of New Mexico law relating to do- 
mestic relations, see 13 N.M.L. Rev. 379 (19838). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — Trial 
court's jurisdiction as to alimony or maintenance pending 
appeal of matrimonial action, 19 A.L.R.2d 703. 

Pension or retirement benefits as subject to award or 
division by court in settlement of property rights between 
spouses, 94 A.L.R.3d 176. 

Divorce and separation: treatment of stock options for 
purposes of dividing marital property, 46 A.L.R.4th 640. 

Valuation of stock options for purposes of divorce court's 
property distribution, 46 A.L.R.4th 689. 

Valuation of goodwill in medical or dental practice 
for purposes of divorce court's property distribution, 78 
A.L.R.4th 853. 

Accrued vacation, holiday time, and sick leave as mari- 
tal or separate property, 78 A.L.R.4th 1107. 

Divorce and separation: goodwill in law practice as 
property subject to distribution on dissolution of mar- 
riage, 79 A.L.R.4th 171. 

What constitutes order made pursuant to state domes- 
tic relations law for purposes of qualified domestic rela- 
tions order exception to antialienation provision of Km- 
ployee Retirement Income Security Act of 1974 (29 USCS 
§ 1056(d)), 79 A.L.R.4th 1081. 

27B C.J.S. Divorce § 508. 
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40-4A-1. Short title. 
This act may be’ cited as the "Support Enforcement Act". 


History: Laws 1985, rans 105, § 1. Annisal Sisivey of New MiSiod Family Law, see 17 
Cross references. — For the’ Parental Resibiisibilty N.ML.L. Rev. 291 (1987). ub 
Act, see 40-5A-1 NMSA 1978 et seq. Am. Jur. 2d, A.L.R. and C.J.S. references. — Post- 
For forms relating to garnishment of wages for child majority disability as reviving parental duty to support 
support, see Rules 4-811 and 4-812 NMRA. child, 48 A.L.R.4th 919, 
Compiler's notes, — The term "this act" means Laws Right to credit on child support sdesooae nee for gifts to 
1985, ch. 105, which appears as 27-2-32, 37-1-29, 40-4-15, child. 125 A.L.R: 5th 441. 
and 40-4A-1 to 40-4A-16 NMSA 1978. 
ANNOTATIONS 


Law reviews. — For article, "Arbitration of Domestic 
Relations Disputes in New Mexico," see 16 N.M.L. Rev. 
321 (1986), 


40-4A-2. Definitions. 


As used in the Support Enforcement Act: 

A. "authorized quasi-judicial officer" means a person appointed by the court pursuant to rule 
538(a) Rule 1-053A NMRA] of the Rules of Civil Procedure for the District Courts; 

B. "consumer reporting agency" means any person who, for monetary fees, dues or ona co- 
operative nonprofit basis, regularly engages in whole or in part in the practicé of assembling or 
evaluating consumer credit information or other information on consumers for the purpose of 
furnishing consumer reports to third parties and who uses:any means or facility of interstate com- 
merce for the purpose of preparing or furnishing consumer reports; 

C. "delinquency" means any payment, under an order for support which has become due and is 
unpaid; . 

D. “department means the human services department; 

E,. "income" means any form of periodic payment to an obligor, regardless of source, including 
but not limited to wages, salary, commission, compensation as an-independent contractor, work- 
ers' compensation benefits, disability benefits, annuity and retirement benefits or other benefits, 
bonuses, interest or any other payments made by any person, but does not include: 

(1) any amounts required by law to be withheld, other than creditor claims, including but 
not limited to federal, state and local taxes, social security and other retirement and disability 
contributions; 

(2). union dues; | 

(3) any amounts exempted by federal law; or 

(4) public assistance payments; 

F. "notice of delinquency" means the notice of delinquency as provided for in Section: 40- 4A-4 
NMSA 1978; 

G. "notice to withhold income" means’a notice that requires the payor to withhold from the 
obligor money necessary to meet the obligor's duty under an order for support and, in the event 
of a delinquency, requires the payor to withhold an additional amount to be applied towards the 
reduction of the delinquency; , . 

H. "obligor" means the person who owes a duty to make payments under an order for support; 

I, "obligee" means any person who is entitled to receive support under an order for support or 
that person's legal representative; 

J. "order for support" means any order which has been issued by any judicial, quasi-judicial or 
administrative entity of competent jurisdiction of any state and which order provides for: 

(1) periodic payment of funds for the support of a child or a spouse; 

(2) modification or resumption of payment of support; 

(3) payment of delinquency; or 

(4) reimbursement of support; 

K. "payor" means any person or entity who provides income 2s an obligor; 
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40-4A-4 


L. "person" means an individual, corporation, partnership, gover nmental agency, public office 


or other entity; and 


M. "public office" means the state disbursement unit of the department as defined in Sec- 


tion 454B of the Social Security Act. 


History: Laws 1985, ch. 105, § 2; 1998, ch. 254, § 1; 
1997, ch, 237, § 6. 

Cross references. — For district. attorneys, see N.M. 
Const., art. VI, § 24 and 36-1-1 to 36-1-28 NMSA 1978. 

For the human services department, see 9-8-1 to 9-8-14 
NMSA 1978. 

For provisions relating to establishing a state case i rap- 
istry of obligors and related information and additional 
support enforcement procedures, see 27-1-8 to 27-1-14 
NMSA 1978. 

For single state agency designation for Title IV-D, see 
27-2-27 NMSA 1978. 

For district court clerks, see 34-6-19 NMSA 1978. 


For the State Directory of New Hires Act, see 50-13-1 
NMSA 1978 et seq. 

For Section 454B cf the federal Social Security Act, see 
42 U.S.C. § 654b, 

The 1997 amenc ment, effective April 11, 1997, in- 
serted "bonuses, interest" following "benefits' near the 
end of Subsection.E, and rewrote Subsection M. 

The 1993 amendinent, effective June 18, 1993, sub- 
stituted "or" for "and" at the end of Paragraph (8) of Sub- 
section E; substituted "40-4A-4, NMSA 1978" for "4 of 
the Support Enforcement Act" in Subsection F; deleted a 
proviso concerning foreign orders from the end of the in- 
troductory language of Subsection J; and’*made itn 
changes in/Subsectious Gand J. 


40-4A-3. Purpose of income withholding. 


Income withholding is intended to ensure compliance with the order for support and provide for 
the liquidation of any delinquency which may ‘opal aneened 


Pistons Laws 1985, ch. 105, § 3. 


40-4A-4, Notice of delinquency. . 


A. When an obligor accrues a delinquency, the obligee or public office may prepare and serve 
upon the obligor a copy of a verified notice of delinquency. The incorae of a person with a support 
obligation imposed by a support order issued or modified in the state before January 1, 1994, if not 
otherwise subject to immediate withholding under Section 40-4A-4.1 NMSA 1978, shall become 
subject to immediate withholding as provided in Section 40-4A-4.1 NMSA 1978 if arrearages oc- 
cur, without the need for a judicial or administrative hearing. 

B. Ifthe date upon which payment is due under an order for support is not stated i in the order 
for support, the due date shall be deemed to be the last day of the month. 

C. The notice of delinquency shall: 

(1) recite those terms of the order for support which enumerate the support obligation; 

(2) contain a current computation of the period and total amount of the delinquency; 

(3) inform the obligor of the amount to be withheld; ; 

(4) inform the obligor of the procedures available to contest the income withholding on the 
grounds that the withholding or the amount withheld is improper diie to a mistake of fact; 

(5) state that, unless the obligor complies with the procedures to contest the income with- 
holding, a notice to withhold income shall be served upon the payor; | 

~ (6) state that the notice to withhold i income shall be applic able to any current or subse- 

quent payor; and 

(7) state the name and address of the public office to which withheld income shall be sent. 

D. The original notice of delinquency shall be filed with the clerk of the district court. 

E. Service of the notice of delinquency upon the obligor shall be offected by sending the notice 
by prepaid certified mail addressed to the obligor at his last known eddress or by any method pro- 
vided by law for service of a summons. Proof of service shall be filed with the clerk of the district 
court. 


History: Laws 1985, ch. 105, § 4; 1997, ch. 237, § 7. 
Cross references. — For provisions relating to es- 
tablishing a state case registry of obligors and related 


information and adcitional support enforcement proce- 
dures, see 27-1-8 to 2'7-1-14. NMSA 1978. 

For the State Directory of New Hires Act, see 50-13-1 
NMSA 1978 et seq. 
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The 1997 amendment, effective April 11, 1997, re- improper due to a mistake of fact" at the end, substituted 
wrote Subsection A, in Paragraph C(4), added "on the "contest the" for "avoid" in that paragraph and in Para- 


grounds that the withholding or the amount withheld is graph C(5), and made minor stylistic changes. 


40-4A-4.1. Immediate child support income withholding. 


A. In any judicial proceeding in which child support is ordered, modified or enforced and which 
proceeding is brought or enforced pursuant to Title IV-D of the Social Security Act as provided 
in Section 27-2-27 NMSA 1978, the income of the support obligor shall be subject to immediate 
income withholding regardless of the existence of any child support arrearage or delinquency. 
Effective January 1, 1994, in proceedings in which child support services are not being provided 
pursuant to Title IV-D and the initial child support order is issued in the state on or after Janu- 
ary 1, 1994, the income of the support obligor shall be subject to immediate income withholding 
regardless of the existence of any child support arrearage or delinquency. 

B. . As part of the court or administrative order establishing, modifying or enforcing the child 
support obligation, the court shall issue the order to withhold. 

C. The order to withhold shall state: 

(1) the style, docket number and court having jurisdiction of the cause; 

(2) the name, address and, if available, the social security number of the obligor; 

(3) . the amount and duration of the child support payments. If any of the ordered amount 
is toward satisfaction of an arrearage or delinquency up to the date of the order, the amount pay- 
able to current and past-due support shall be specified, together with the total amount of the de- 
linquency or arrearage, including judgment interest, if any; 

(4) the name and date of birth of the child for whom support is ordered and the name of 
the obligee; 

(5) the name and address of the person or agency to whom the payment is to be made, to- 
gether with the agency's internal case number; and 

(6) any other information deemed necessary to effectuate the order. 

D. All Title IV-D payments shall be made through the public office. All non-Title IV-D pay- 
ments shall be made through the public office to be effective on October 1, 1998. 

E. The maximum amount withheld pursuant to this section and any other garnishment shall 
not exceed fifty percent of the obligor's income. 1 

F. The order of a withholding shall be mailed by the Title IV-D agency or the support obligee, 
obligee's attorney or court by certified mail to the payor. The payor shall pay over income as pro- 
vided by and in compliance with the procedures of Section 40-4A-8 NMSA 1978. : 

G. The court may provide an exception to the immediate income withholding required by this 
section if it finds good cause for not ordering immediate withholding. The burden shall be on the 
party claiming good cause to raise the issue.and demonstrate the existence of good cause to the 
court. In the event of a finding of good cause, the court shall make a written finding in the order 
specifying the reasons or circumstances justifying the good-cause exception and why income with- 
holding would not be in the best interest of the child. If the order is one modifying a support ob- 
ligation and immediate income withholding is not ordered, the order shall include a finding that 
the obligor has timely paid support in the past. The order shall provide that the obligor shall be 
subject to withholding if a one-month support delinquency accrues. 

H. The court shall make an exception to the immediate income withholding required. by this 
section if the parties to the proceeding enter into a written agreement providing for alternative 
means of satisfying the child support obligation. Such an agreement shall be incorporated into the 
order of the court. For the purposes of this subsection, the support obligee shall be considered to be 
the department in the case of child support obligations that the state is enforcing pursuant to an 
assignment of support rights to it as a condition of the assignor's receipt of public assistance. The 
agreement shall contain the signatures of a representative of the department and the custodial 
parent. 

I. Notwithstanding the provisions of Subsection G of this section, immediate income with- 
holding shall take place if the child support obligor so requests. The notice to withhold shall be 
filed with the clerk of the district court and the requirements of Subsection C of this section, 
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Subsections D, E and F of Section 40-4A-5:and Sections 40-4A-6, 40-4A-8, 40-4A-10 and 40-4A-11 
NMSA 1978 shall apply. 

J. Acourt shall order a wage withholding effective on the date on which a ciepitislligh parent re- 
quests such withholding to begin if the court determines, in accordance with such procedures and 
standards as it may establish, that the-request should be approved, pipes acon ae 

(1) the absence of a support delinquency of at least one month; 
(2) a finding of good cause under Subsection G of this section; or 
(3) an agreement under Subsection H of this section. 

K. The standards and procedures established for purposes of Subsection J of this section shall 
provide forthe protection of the due process rights of the support obligor, appropriate notices and 
the right to a hearing under the Support Enforcement Act. 

L. Wages not subject to withholding under Subsection J of this section chat still be subject to 
withholding on an earlier date as provided by law. 

M. Notwithstanding any other provision of this section, wages not subject to sdtsho tiers be- 
cause of a finding of good cause under Subsection G of this section shall not be subject to withhold- 
ing at the request of a custodial parent unless the court changes its determination of good cause 
not to initiate immediate wage withholding. 

N. In the event a child support obligor accrues a delinquency in an amount equal to at least 
one month's support obligation and notwithstanding any previous agreement or court finding to 
the contrary, income withholding shall issue against the support obligor and the procedures set 
out in Section 40-4A-4 NMSA 1978 shall be followed. Such withholding shall terminate only upon 
the termination of all obligations imposed by the order of support and payment in full of all en- 


forceable child support delinquencies. 


History: 1978 Comp,, § 40-4A-4.1, enacted by Laws 

1990, ch. 30, § 1; 1992, ch. 26, § 1; 1993, ch. 254, § 2; 
1997, ch. 237, § 8. 
. Compiler's notes. — The reference to Subsections D, 
FE and F of 40-4A-5 NMSA 1978 in Subsection I should be 
a reference to Subsections C, D and E in light of the 1997 
amendment to Section 40-4A-5 NMSA 1978. 

Cross references. — For provisions regarding collec- 
tion of unpaid support obligations through seizure of lot- 
tery winnings, see 6-24-22 NMSA 1978. 

For forms relating to garnishment of wages for child 
support, see Rules 4-811 and 4-812 NMRA, 

For Title IV-D of the federal Social Security Act, see 42 
U.S.C. § 651 et seq. 

The 1997 amendment, effective April 11, 1997, re- 
wrote Subsection D, and made minor stylistic changes 
throughout the section. 

The 1998 amendment, effective June 18, 1993, sub- 
stituted "Immediate" for "Title IV-D" in the catchline; in 
Subsection A, deleted "or administrative" after "judicial" 
in the first sentence and added the second sentence; de- 
leted “or administrative body" after "court" in Subsection 
B, Paragraph (1) of Subsection C, the first, second and 
third sentences of Subsection G, the first and second sen- 
tences of Subsection H, and Subsection M; deleted "All" 
from the beginning and added the language beginning 


40-4A-5. Notice to withhold income. 


"with the exception" to the end, in Subsection D; inserted 
"or the support obligee, obligee's attorney or court" in the 
first sentence of Subsection F; divided the former third 
sentence of Subsection G into the present third and last 
sentences, substituting the language beginning "why in- 
come withholding” to the end of the present third sen- © 
tence and "The order shall provide" at the beginning of 
the present last sentence for "shall further include as part 
of its written order"; added the fourth sentence to Subsec- 
tion G; added the last sentence of Subsection H; in Subsec- 
tion I, deleted "the department" from the end of the first 
sentence and deleted the former second sentence, which 
read: "Such request shall be in writing in a form provided 
by the department"; substituted "court" for "Title IV-D 
agency" in the introductory language of Subsection J; de- 
leted "by the department" after "established" in. Subsec- 
tion K; and deleted "in a case being enforced pursuant to 
the state's Title IV-D program" after "obligation" in the 
first sentence of Subsection N. 

The 1992 amendment, effective May 20, 1992, in Sub- 
section H, substituted "shall be" for "must be" in the sec- 
ond sentence; in Subsections H and I, deleted "human ser- 
vices" preceding "department" at the first appearance of 
that word in both subsections; added present Subsection 
J and redesignated former Subsection J as Subsection N; 
and added subsections L and M. 


A. The obligee or public office shall file an affidavit with the clerk of the district court showing 
that notice of delinquency has been duly served upon the obligor. 

B. Upon filing of the affidavit required by Subsection A of this section, the notice to withhold 
income shall be filed with the clerk of the district court and served upon the payor by certified mail 
or personal delivery, and proof of service shall be filed with the clerk of the district court. 

C. Aconformed copy of the notice to ov income shall be mailed to the obligor at his last 


known address. 


D. The notice to withhold income shall be verified by the obligee or public office and shall: 
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(1) . state the amount of income to be withheld’ from the obligor; provided, however, the 
amount to be applied to satisfy the monthly obligation under the order for support, the amount 


of the delinquency which is:set forth in'the notice of delinquency and the amount to be applied to 


reduce the delinquency set forth in the notice of delinquency’ shall be stated separately; 
(2) state that payments due from multiple obligors: ee be combined into one remittance 


so long as each withholding:is separately identified; 


(3) state that the maximum amount of an obligor's income a ect to waehnleee pursuant 
to the Support Enforcement Act and pursuant to any garnishment shall not exceed fifty percent; 

(4) state the duties of the payor as set forth in' Section 40-4A-8 NMSA‘1978; and 

(5) require that all payments be made through the public office to ensure pecurave record: 


keeping. 


E. The termination of the obligations ication mA the ardat of support anil payment in full of 
any Soi hag shall revoke the notice to withhold income. 


History: Laws 1985, ch. 105, § 5; 1987, ch. 26, § 1; 
1997, ch. 237, § 9. 

The 1997 amendments, effective April 11, 1997, de- 
leted former Subsection A which provided "at least twenty 
days: following service of the notice of delinquency, the 


obligee or public office shall determine if the procedure - 


peiiiaden of former Subsection B providing "if the pro- 
cedure to avoid income withholding has not been insti- 
tuted", designated the second sentence of that subsection 
as Subsection A, deleting the second ‘sentence relating to 
procedure to avoid income withholding having occurred, 
and redesignated the following subsections accordingly; 


to avoid income withholding pursuant to Section 40- © 


and made minor stylistic changes throughout the section. 
4A-7 NMSA 1978 has been instituted", deleted the first — i 


40-4A-6. Amount of income subject to withholding. 


A. The income of an obligor shall be subject to withholding in an amount: 

(1) equal to the monthly support obligation set forth in the order for support: and — 

(2) in the event of a delinquency, the additional amount of twenty percent of the monthly 
support obligation set forth in the order for support, or such amount as the court may order after 
- notice and hearing, until payment in full of any delinquency set forth in the notice of delinquency. 

B...The maximum amount of an:obligor's income which may be subject:'to withholding pursuant 
to the Support Enforcement Act and pursuant to any garnishment shall not exceed fifty percent. 


History: Laws 1985, ch. 195, §. 6. 


40-4A-7, Procedure to avoid income withholding. 


Except as provided in Section 40-4A-4/1 NMSA 1978, the obligor may contest’ the nGHPE to With 
hold income by filing a petition with the clerk of the district court within twenty days after service 
of the notice of delinquency. Grounds for the contest shall be limited to a dispute concerning the 
existence or amount of the delinquency or noncompliance with the Support Enforcement Act. The 
clerk of the district court shall notify the obligor and the obligee or public office, as appropriate, of 
the time and place of the hearing on the petition. oe court shall hold the hearing pursuant to the 
provisions of Section 40-4A-9 NMSA 1978, 


History: Laws 1985, ch. 105, § 7; 1987, ch. 26, § 2; 
1990, ch. 30, § 2; 1997, ch. 237, § 10. 

The 1997 amendment, effective April 11, 1997, in the 
first sentence, substituted "contest the" for "prevent a" 
near the beginning, deleted "from being served" following 
"income", and deleted "to stay service" following "petition" 
in that sentence and at the end of the second sentence; 


40-4A-8.' Duties of payor. 


and substituted "contest" for "petition to stay service" at 
the beginning of the second sentence. __ 

The 1990 amendment, effective May 16, 1990, added 
"Except as provided in Section 40-4A-4.1 N MSA 1978" at 


_ the beginning of the section and made a minor stylistic 


change in the final sentence. 


A... Any payor who has been served witha nitibe to withholds income shia deduct and pay over 
income as provided in this section. The payor shall deduct the amount designated in the notice to 
withhold income no later than the next payment of income that is payable to the obligor following 
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service of the notice to withhold income and shall forward the amount withheld to the public of- 
fice or in the case of non-Title IV-D support payments, pursuant to the court order until October 1, 
1998, within seven business days of the employee's normal pay date. For each withholding of in- 
come, the payor shall be entitled to and may deduct a one dollar ($1.00) fee to be taken from the 
income to be paid to the obligor. 

B. Whenever the obligor is no longer receiving income from the payor, the payor shall notify the 
public office, and the payor shall inform the obligee and public office of the last known address of 
the obligor and any subsequent payor, if known. 

C. Withholding of income under the Support Enforcement Act shall have priority over any 
other legal process under the laws of this state against the same income. Where there is more than 
one order for withholding against a single obligor pursuant to the Support Enforcement Act, the 
payor shall allocate support among obligees, but in no case shall the allocation result in a with- 
holding for one of the support obligations not being implemented. } 

D.. No payor shall discharge, discipline, refuse to hire or otherwise penalize any obligor because 
of the duty to withhold income. 

E. The payor shall terminate or modify withholding within fourteen days of receipt of a con- 
formed copy of a notice to terminate or modify a withholding. 

F._ Any order or notice for income withholding made pursuant to Section 40-4A-4.1 or 40-4A-5 
NMSA 1978 shall be binding against future payors by operation of law upon actual knowledge of 
the contents of the order or notice or upon receipt by personal delivery or certified mail of a filed 
copy of the order or notice to the payor. 


History: Laws 1985, ch. 105, § 8; 1990, ch. 30, § 3; 
1997, ch. 237, § 11. 

Cross references. — For Title IV-D of the federal So- 
cial Security Act, see 42 U.S.C. § 651 et seq. 

The 1997 amendment, effective April 11, 1997, re- 
wrote the second sentence in Subsection A, deleted "desig- 
nated" following "notify the" in Subsection B, and in Sub- 
section C, substituted "the payor shall allocate support 
among obligees, but in no case shall the allocation result 
in a withholding for one of the support obligations not 


subject to any contrary directive established pursuant to 
Subsection B of Section 40-4A-9 NMSA 1978" at the end 
of the last sentence. 

The 1990 amendment, effective May 16, 1990, substi- 
tuted "and the payor shall inform the obligee and public 
office" for "Upon request the payor shall inform the obli- 
gee" in Subsection B; redesignated former Subsection C as 
part of present Subsection B; redesignated former Subsec- 
tions D to F as present Subsections C to E; in present Sub- 
section C, corrected a misspelling and substituted "Sec- 


tion 40-4A-9 NMSA 1978" for "Section 9 of the Support 
Enforcement Act"; and added Subsection F. 


being implemented" for "the orders shall receive priority 
in payment according to the date of service on the payor, 


40-4A-9. Petitions to modify, suspend or terminate notice of . 
withholding. 


A. When an obligor files a petition pursuant to Section 40-4A-7 NMSA 1978, the court, after 
due notice to all parties, shall hear and resolve the matter no later than forty-five days following 
the service of the notice of delinquency. Where the court cannot promptly resolve the issues alleged 
in the petition, the court may order immediate execution of an amended notice to withhold income 
as to any undisputed amounts and may continue the hearing on the disputed issues for such 
reasonable length of time as required under the circumstances. Failure to meet the time require- 
ments shall not constitute a defense to the notice to withhold income. 

B. At any time, an obligor or obligee or the public office may petition the court to: 

(1) modify, suspend or terminate the notice to withhold income because of a corresponding 
modification, suspension or termination of the underlying order for support; 

(2). modify the amount of income to be withheld to increase the rate of payment of the de- 
linquency; or 

(3) suspend the notice to withhold income because of the inability of the public office to 
deliver income withheld to the obligee due to the obligee's failure to provide a mailing address or 
other means of delivery. 

C. Except for orders to withhold issued pursuant to Section 40-4A-4.1 NMSA 1978, an obligor 
may petition the court at any time to terminate the withholding of income because payments 
pursuant to the notice to withhold income have been made for at least three years and all delin- 
quencies have been paid. The court shall suspend the notice to withhold income, absent good cause 
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for denying the petition. If the obligor subsequently. becomes delinquent in payment of the order 


for support, the obligee or public office may serve another notice to withhold income by complying 
with all requirements for notice and service pursuant to the Support Enforcarhent Acti «| 


History: 1978 Comp., § 40-4A-9, enacted by Laws 
1985, ch. 105, § 9; 1987, ch. 26, § 3; 1990, ch. 30, § 4; 
1997, ch, 237, § 12, 

The 1997 amendment, effective April 11, 1997, de- 
leted "to stay service or" from the section heading, deleted 
"to stay service" following "petition" near the beginning 
of Subsection A, and deleted Subsection D relating to an 
obligee seeking an order to reapportion the distribution of 


40-4A-10. Additional duties. 


the obligor's sitlunelddl income upon notice to all sdeonahat 


parties, 

The 1990 amendment, effective May 16, 1990, in the 
first sentence of Subsection C, substituted "Except for 
orders: to withhold issued pursuant to Section 40-4A-4.1 
NMSA 1978" for "At any time" at the beginning and made 
a minor stylistic change. ~ 


A. An obligee who is receiving income withholding payments under the Support Enforcement 
Act shall notify the public office forwarding sich payments of any change of address within seven 


days of such change. 


B. Within seven days of change of payor or residence, an’obligor whose income is being with- 
held or who has been served with a notice of delinquency pursuant to the Support Enforcement 
Act shall notify the obligee and the public office of the new payor or new residence address. 

C. Any public office that collects, disburses or receives payments pursuant to a notice to with- 
hold income shall maintain complete, accurate and clear records of all payments and their dis- 


bursements. 


D. The department shall take.all actions necessary to institute income withholding upon the 


request of an obligor. 


E. All new orders for supine or modifications of mn yes for support shall provide ndtise that: if 
an obligor accrues a delinquency in an amount equal to at least one month's support obligation, 
his income shall be subject to withholding in an amount sufficient to satisfy the order for support 
and that an additional amount shall be withheld to reduce and retire any delinquency. 

F. In addition to any other materials provided to an obligee at the time the obligee applies to the 
department for assistance, the department shall make available to the obligee a list of the types of 
services available, and a copy of federal time frames concerning child’support enforcement. ° 


History: Laws 1985, ch. 105, § 10; 1987, ch. 26, § 4; 
1990, ch. 30, § 5; 1993, ch. 148, § 1. 

The 1993 amendment, effective July 1, 1998, added 
Subsection F. 

The 1990 amendment, effective. May 16, 1990, in- 
serted "or residence" near the beginning and added "or 
new residence address" at the end of Subsection B, made 
a minor stylistic change in Subsection C.and deleted the 


40-4A-11. Penalties. 


former Subsection F which read "The department shall 
promulgate, by regulation, forms and nonbinding, state- 
wide child support guidelines for proceedings under the 
Support Enforcement Act and shall make available to the 
public and the courts the forms and guidelines and any 
other informational materials which describe the proce: 
dures and remedies set forth in that act". 


If any person willfully fails to withhold or pay over income pursuant to the Support Enforce- 
ment Act, willfully discharges, disciplines, refuses to hire or otherwise penalizes an obligor as 
prohibited by Subsection D of Section 40-4A-8 NMSA 1978, or otherwise fails to iemcl with any 
duty imposed by that act; the court, upon due notice and hearing: 

A. shall impose a fine against the payor for the total amount that the payor willfully failed to 


withhold or pay over; 


B. shall order reinstatement of or award damages to the obligor, or both, where the obligor has 
been discharged, disciplined or otherwise penalized by the payor; or 
C. may take such other action, including action for contempt of court, as may be appropriate. 


History: Laws 1985, ch. 105, § 11; 1997, ch. 237, § 13. 
The 1997 amendment, effective April 11, 1997, substi- 


tuted: "Subsection D of Section 40-4A-8 NMSA 1978" for , 


"Subsection E of Section 8 of that’act" in the introductory 
language, and in Subsection A, substituted "impose a fine" 
for "enter judgment". 
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40-4A-12. Interstate sang bend by sige ham o! foreign support 


'” ' order. 


) 


A. Upon filing of a certified copy of a foreigt order for support containing an income withholding 
provision, the clerk of the district court shall docket the case and inform the obligee of this action. 
The foreign.order for support filed in accordance with this section shall constitute a legal basis for 
income withholding in this state. Upon filing’ the order, together wit! a notice to withhold income, 
the order may be served upon the payor and obligor by prepaid certified mail or by any method pro- 
vided. by law for service of summons. The payor shall promptly notify tae obligor of receipt of service. 
Proof of service shall be filed with the clerk of the district court. The obligor may contest the valid- 
ity or enforcement of the income withholding by filing a petition to stay income withholding within 
twenty days after service of the order and notice. If the obligor files a petition to stay, the court shall 
hear and resolve the matter no later than forty-five days following service of the order and notice 
to withhold. The procedure and grounds for contesting the validity and enforcement of the income 
withholding are the same as those available for contesting an income withholding notice and order 
in this state. The obligor shall give notice of the petition to stay to the support enforcement agency 
providing services to the obligee, the person or agency designated to receive payments in the income 
withholding notice, or if there is no designated person or agency, the obligee. 

B. Filing of the order for support shall not confer jurisdiction on the courts of this state for any 
purpose other than income withholding. 

C. Ifthe obligor presents evidence that constitutes a full or partial defense, the court shall, on 
the request of the obligee, continue the case to permit further evidence relative to the defense to 
be adduced by either party; provided; however, the court shall order immediate execution as to any 
undisputed amounts as set forth in Subsection A of Section 40-4A-9 NMSA 1978. 

D. In addition to other procedural devices available to a party, anv party to the proceeding may 
adduce testimony of witnesses in another state, including the partics and any of the children, by 
deposition, written discovery, photographic discovery such as videotaped depositions, telephone 
or photographic means. The court on its own motion may direct thai the testimony of a person be 

taken in another state and may prescribe the manner and terms upon which the testimony shall 
be taken. 

E. A court of this state may request the sense: court ¢ or agency of another state to hold 
a hearing to adduce evidence, to permit a deposition to be taken be/ore the court or agency or to 
order a party to produce or give evidence under other procedures of that state and:may request 
that certified copies of the evidence adduced in compliance with the request be forwarded to the 
court of this state. 

F. Upon request of a court or agency of another state, a court of -his state may:order.a person 
in this state to appear at a hearing or deposition before the court to «dduce evidence or to produce 
or give evidence under other procedures available in this state. A certified copy of the evidence ad- 
duced, such as a transcript or videotape, shall be forwarded by the clerk of the district court to the 
requesting court or agency. 

G.»A person within this state may voluntarily testify by statement or affidavit'in this state for 
use in a proceeding to obtain income withholding outside this state. 


History: Laws 1985, ch. 105, § 12; 1990, ch. 30, § 6; 
1998, ch. 254, § 3. 

The 1993 amendment, effective June 18, 1993, re- 
wrote Subsection A; in Subsection B, substituted "Filing" 


for "Registration" at the beginning and deleted "unless © 
otherwise permitted by law" at the end; and deleted for-; 


mer Subsection H, concerning the modification or nullifi,.. 
cation of orders of support. 


40-4A-13. Expedited process. 


The 1990 amendment, effective May 16, 1990, added 
"by registration of foreign support order" in the catch- 
line; in Subsection C. substituted “Section 40-4A-9 NMSA 
1978" for "Section 9 of the Support Enforcement Act" and 
made a minor stylistic change; and substituted "Subsec- 
tion A of this section’ for "Subsection A of section 12 of the 
Support Enforcemen: Act" in the first sentence in Subsec- 


_ tion H. 


A. Any action for enforcement, establishment or modification of a child support obligation shall 
be given priority in scheduling for hearing. A hearing or trial shall »e scheduled before the court 
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or an authorized quasi-judicial officer within sixty days of the filing of the request for hearing; 
provided, however, a petition to stay service shall be resolved in accordance with Subsection A of 
Section 9 [40-4A-9 NMSA 1978] of the Support Enforcement Act. 
B. The powers of an authorized quasi-judicial officer shall include at a minimum: 
(1) authority to take testimony and establish a record; 
' (2) authority to evaluate evidence and make initial decisions and recommendations; and 
(8) authority to accept voluntary acknowledgement of re nde liability and: to’approve 
stipulated agreements to pay support. 
C. Ifa party seeks to invoke the contempt powers of the eotité, the matter shall not: be del- 
egated to an authorized quasi-judicial officer. 
D, Failure to meet the time Po qeiremngrtg shall not constitute a deafened to the action for sup- 
port. . bra 


History: Laws 1985, ch. 105, § 13. 


40-4A-14. Bonding. 


Upon notice, hearing and a showing of good cause, an obligor shall be ordered to post a bond or 
other sufficent [sufficient] surety to guarantee the sit to or on behalf of the obligee of any 
delinquency. 


History: Laws 1985, ch. 105, § 16. Bracketed material. — The bracketed material was 
inserted by the compiler and‘is not part of the law. 


40-4A-15. Consumer reporting agencies. 


At the request of a consumer reporting agency, as defined in Section 603(f) of the Fair Credit 
Reporting Act, 15 U.S.C. 1681(a)(f), and upon thirty days’ advance notice to the obligor, the depart- 
ment, in accordance with its regulations, may release information regarding the delinquency of an 
obligor. The department may charge a reasonable fee to the consumer reporting agency. 


History: Laws 1985, ch. 105, § 17; 1997, ch. 287,§ 28. ~~ delinquency of the obligor exceeds one thousand dollars 
The 1997 amendment, effective April 11, 1997, in- ($1,000)" at the end of the first sentence. 
serted the federal act reference, and deleted "if the 


40-4A-16. Remedies in addition to other laws. 


The rights, remedies, duties and penalties created by the Support Enforcement Act are in addi- 
tion to any other rights, remedies, duties and penalties created by any other law. 4 


History: Laws 1985, ch. 105, § 19. Severability. — Laws 1985, ch. 105, § 20 provides 
for the severability of the act if any part or application 
thereof is held invalid. 

40-4A-17. Publication of names of obligors; amount owed. 


The department shall publish, once every three months in a newspaper with statewide circula- 
tion, the names and last known addresses of at least twenty-five delinquent obligors. In addition 
to publication of the obligors' names and last known addresses, the department shall publish the 
respective amounts of delinquency accrued by the individual obligors as of the date of publication. 


History: Laws 1998, ch. 148, § 2. 
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40-4A-18. Information regarding delinquency payments. 


Upon a request from an obligee, the department shall make available a written statement of: 
A. payments made to the obligee by the obligor pursuant to an order for support; and 
B. the amount of any delinquency still owed to the obligee by the obligor. 


History: Laws 1993, ch. 148, § 3. 


40-4A-19. Liens. 


The state Title IV-D agency must have and use procedures under which: 

A. liens arise by operation of law against real and personal property for amounts of overdue 
support owed by a noncustodial parent who resides or owns property in the state; and 

B. the state courts and tribunals accord full faith and credit to liens arising in another state, 
when the state Title IV-D agency, party, or other entity seeking to enforce such a lien complies with 
the procedural rules relating to recording or serving liens that arise within the state, except that 
such rules may not require judicial notice or hearing prior to the enforcement of such a lien. 


History: Laws 1997, ch. 287, § 24. Cross references. — For Title IV-D of the federal So- 
cial Security Act, see 42 U.S.C. § 651 et seq. 


40-4A-20. Unpaid child support interest arrears management program. 


The department shall designate an arrears management program starting on or after Decem- 
ber 15, 2004 to provide amnesty for child support arrears, pursuant to procedures adopted by the 
department. The arrears management program shall not exceed more than twelve months and 
shall only be authorized thereafter every two years. The department shall, before renewing the 
next arrears management program, provide to the interim welfare reform oversight committee a 
report on the previous arrears management program. 


History: Laws 2004, ch. 41, § 3. 


ARTICLE 4B 


Child Support Hearing Officers 

Sec. Sec. 
40-4B-1. Short title. 40-4B-6. Hearings; powers of child support hearing of- 
40-4B-2. Purpose. ficers, 
40-4B-3. Definitions. ’ 40-4B-7. Proceedings. 
40-4B-4. Child support hearing officers; appointment; 40-4B-8. Report. 

terms; qualifications; compensation. 40-4B-9. Review and appeal. 
40-4B-5. ‘Reference. 40-4B-10. Child support standards and guidelines. 


40-4B-1. Short title. 


Sections 1 through 10 [40-4B-1 through 40-4B-10 NMSA 1978} of this act may be cited as the 
"Child Support Hearing Officer Act". ) 


History: Laws 1988, ch. 127, § 1. 


40-4B-2. Purpose. 


The purpose of the Child Support Hearing Officer Act is to provide the personnel and procedures 
necessary to insure prompt and full payment by obligated parties of child support obligations for 
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their dependent children:and, where applicable, attendant spousal support obligations. It is fur- 
ther the purpose of the Child Support Hearing Officer Act to insure that support payments are 
made in compliance with federal regulations governing the state's federally mandated program 
pursuant to Title IV D of'the federal Social Security Act requiring a state plan and program to 
enforce child support obligations. Such compliance will speed up the processing of cases and com- 
pletion of enforcement actions, thereby reducing expenditures for aid to families with dependent 
children. 


History: Laws 1988, ch. 127, § 2. Cross references. — For Title IV D of the federal So- 
cial Security Act, see 42 U.S.C, § 651 et seq. 


40-4B-3. Definitions. 


As used in the Child Support Hearing Officer Act: 

A. - "department" means the child support enforcement bureau of the human services depart- 
ment; and | 

B. "secretary" means the secretary of nara services. 


History: Laws 1988, ch. 127, § 3. 


40-4B-4. Child support hearing officers; appointment; forms; 
qualifications; compensation. : 


A. Child support hearing officers shall be appointed by and serve at the pleasure of the judges 
of the judicial districts determined pursuant to Subsection D of this section. Each hearing officer 
shall be selected by a majority of the district court judges in the judicial district to which he is 
assigned. The child support hearing officers shall be paid pursuant to a cooperative agreement 
between the human services department and the judicial districts. 

B. Child support hearing officers shall be lawyers who are licensed to practice law in this state 
and who have a minimum of five years experience in the practice of law, with at least twenty per- 
cent of that practice having been in family law or domestic relations matters. Child support hearing 
officers shall devote full time to their duties under the Child Support Hearing Officer Act and shall 
not engage in the private practice of law or in any employment, occupation or business interfering 
with or inconsistent with the discharge of their duties as a full-time child support hearing officer. 

C. A child support hearing officer is required to conform to Canons 21-100 through 21-500 and 
21-700 of the Code of Judicial Conduct as adopted by the supreme court. Violation of any such canon 
shall be grounds for dismissal of any child support hearing officer. Child support hearing officers 
shall be employees of the judicial branch of government and shall not be subject to the Personnel Act 
[Chapter 10, Article 9 NMSA 1978]. Their compensation shall be set by the judges who appoint them, 
but such compensation shall not exceed eighty percent of the current salary for district court judges. 

D. Child support hearing officers shall serve in such judicial districts as the secretary deems 
appropriate considering the case loads and case needs of the state's Title IV D program. 


History: Laws 1988, ch. 127, § 4; 1993, ch. 124, § 1. describe both material similarities and material differ- 

Compiler's notes. — The phrase "Title IV D program" ences between a domestic relations hearing officer and 
means.a state program adopted pursuant to Title IV D, a, child support hearing officer. Buffington v. McGorty, 
42 U.S.C. § 651 et seq., of the federal Social Security Act, 2004-NMCA-092, 136 N.M. 226, 96 P.3d 787. 
requiring a state plan and program to enforce child sup- Review of report and recommendations. — The 
port obligations. Child Support Hearing Officer Act did not preclude the 

The 1993 amendment, effective June 18, 1993, in Sub- district court from reviewing the report and recommen- 
section A, deleted "Five" at the beginning of the subsec- dations of the hearing officer. Buffington v. McGorty, 
tion and made a minor stylistic change. 2004-NMCA-092, 136 N.M. 226, 97 P.3d 787. 

ANNOTATIONS 


Hearing officers distinguished. — Rule 1-053.2 
NMRA and. the Child Support Hearing Officer Act 
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40-4B-5. Reference. 


Actions covered under the Child Support Hearing Officer Act include but are not limited to 
petitions: to establish support obligations, petitions to enforce court orders establishing support 
obligations, petitions to recover unpaid child support arrearages and post-judgment interest, ac- 
tions pursuant to the Support Enforcement Act [40-4A-1 through 40-4A-16 NMSA 1978], actions 
brought to modify existing support obligations, actions to establish parentage and actions under 
the Revised Uniform Reciprocal Enforcement of Support Act [Uniform Interstate Family Support 
Act, Chapter 40, Article 6A NMSA 1978]; provided the Child Support Hearing Officer Act does not 
apply to proceedings for the establishment. of custody. The presiding judge or his designee shall 
refer only matters concerning the establishment and enforcement of support obligations to a child 
support hearing officer in all of those proceedings in which: 

A. the department as the state's Title IV D agency is acting as the enforcing party pursuant to 
an assignment of support rights under Section 27-2-27 NMSA 1978; . 

B. the department, pursuant to Section 27-2-27 NMSA 1978, is acting as the representative of 
a custodial parent who is not receiving aid to families with dependent children; and 

C,...the department is the enforcing Title IV D party pursuant to a written request for enforce- 
ment of a support. obligation received from an agency in another state responsible for administer- 
ing that state's federal Title IV D program. 


History: Laws 1988, ch. 127, § 5; 1993, ch. 124, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. Laws 
1994, ch. 107, § 904 repealed the Revised Uniform Re- 
ciprocal Enforcement of Support Act, 40-6-1 to 40-6-41 
NMSA 1978, effective July 1, 1995. 

Compiler’s notes, — The phrase "Title IV D program" 
refers to a state program adopted pursuant to 42 U.S.C, 
§ 651 et seq. 

The 1993 amendment, effective June 18, 1993, in the 
introductory paragraph, inserted "actions to establish 


parentage and actions under the Revised Uniform Recip- 
rocal Enforcement of Support Act" and made minor stylis- 
tic changes. 


ANNOTATIONS _ 


Limitation of reference. — A reference to a hear- 
ing officer under the Child Support Hearing Officer 
Act is limited to cases involving child support enforce- 
ment through the child support enforcement bureau of 


the human services department. Buffington v. McGorty, 
2004-NMCA-092, 136 N.M. 226, 96 P.3d 787. 


40-4B-6. Hearings; powers of child support hearing officers. 


A. Child support hearing officers have the adjudicatory powers possessed by district courts un- 
der the Support Enforcement Act [40-4A-1 through 40-4A-16 NMSA.1978], the Revised Uniform 
Reciprocal Enforcement of Support Act.[Uniform Interstate Family Support Act, 40-6A-1 NMSA 
1978] and any other law allowing the enforcement and establishment of support obligations by the 
state Title IV D agency. 

B. Hearings,shall be held in the judicial district in which the claim arose or in the judicial dis- 
trict where one of the parties resides. 

C. The child support hearing officer shall have the power to preserve and enforce order during 
hearings;.administer oaths; issue subpoenas to compel the attendance and testimony of witnesses, the 
production of books, papers, documents and other evidence or the taking of depositions before a desig- 
nated individual competent to administer oaths; examine witnesses; and do all things conformable to 
law which may be necessary to enable him to discharge the duties of his office effectively. 

D. Any person committing any of the following acts in a proceeding before a child support hear- 
ing officer may be held accountable for his conduct in accordance with the provisions of Subsection 
E of this section: 

(1) disobedience of or resistance to any lawful order or process; 
(2) misbehavior during a hearing or so near the place of the hearing as to obstruct it; 
. (8). failure to produce any pertinent book, paper or document after having been ordered to 
do so; ) ) 
(4) refusal to appear after having been subpoenaed; 
(5) refusal to take the oath or affirmation as a witness; or 
(6) refusal to be examined according to law. 
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E. The child support hearing officer may certify to the district court the fact that an act speci- 
fied in Paragraphs (1) through (6) of Subsection C [D] of this section was committed in that court. 
The court shall hold a hearing and if the evidence so warrants may punish the offending person in 
the same manner and to the same extent as for contempt committed before the court, or the court 
may commit the person upon the same conditions as if the doing of the separa act had snihepdist 
with reference to the process of or i in the Bree pe of the court. 


History: Laws 1988, ch. 127, § 6. The sthpackesved "Dp" following "Subsection C” in the first 


Bracketed material. — The bracketed material was | .| sentence of Subsection EH, was added by the compiler as 
inserted by the compiler and is not part,of the law. ‘ the apparent intended reference. 

Laws 1994, ch. 107, § 904 repealed the Revised Uniform” Compiler’s notes. — The phrase "Title IV D agency" 
Reciprocal Enforcement. of Support Act, 40-6-1 to 40-6-41 means an agency established pursuant to Title IV D, 42 
NMSA 1978, effective July 1, 1995. », USC, § 651 et seq., of the federal Social Security Act to 


administer a state plan and program to enforce child sup- 
port obligations. See 40-4B-5A NMSA 1978. 


40-4B-7. Proceedings. : 80m 


A. When a reference is made, the clerk of ‘he court shall furnish the hearing officer with a copy of 
the order of reference. Upon receipt thereof unless the order of reference otherwise provides, the hear- 
ing officer shall proceed in lieu of the district court in accordance with the Rules of Civil Procedure. 

B. The parties may procure the attendance of witnesses before the hearing officer by the issuance 
and service of subpoenas as provided in Section 6 [40-4B-6 NMSA 1978] of the Child Support Hearing 
Officer Act. If without adequate excuse a witness fails to appear or give evidence, he may be punished 
by the district judge as for a contempt and be subjected' to the consequences, penalties and remedies 
provided in Section 6 of the Child Support Hearing Officer Act and the Rules of Civil Procedure. 


History: Laws 1988, ch. 127, § 7. Cross references. — For the New Mexico Rules of 
Civil Procedure, see Rule 1-001 NMRA et seq. 


40-4B-8. Report. 


A. The child support’ hearing officer shall prepare a report with a decision. upon the matters 
submitted to him by the order of reference and, if required to make findings of fact and conclu- 
sions of law, shall set them forth in the report. He shall file the report with the clerk ofthe court 
and unless waived by the parties shall file with it a transcript or other authorized recording of the 
proceedings and of the’evidence and original we ace The clerk isle mail ae notice of 
the filing to all parties. 

B. Within ten days after suing served with Agia’ of the filing of the report, any party may file 
written objections with the district court'and serve such objections on the other parties. 

C. Ifthe district court judge wishes to review the hearing officer's decision de novo or on the 
record, he shall take action on the objections presented by the parties within fifteen days’after the 
objections are filed. Failure to act by the district judge within the time allowed is: deemed accep- 
tance by the district court of the child support hearing officer's panier ani will grant the decision 
the full force and effect of'a district:court decision. 

D. Ifthe district court's review is on at record, ie shall set aside the adecision only if we deci- 
sion is found to be: 

(1). arbitrary, capricious or an abuse of discretion; 
(2) not supported by substantial evidence in the record as a E015 or 
(3) otherwise not in accordance with law. °: 

E. The effect of a child support hearing officer's report is ra same rye or ie the parties 
have consented to the reference; however, when the parties stipulate that a‘child support hearing 
officer's findings of fact shall be final, ony questions of law ee upon the report may thereafter 
be considered. £m 


History: Laws 1988, ch. 127, § 8; 1998, ch, 124, § 3. ' Subsection D and made a minor stylistic change in Sub- 
The 1993 amendment, effective June 18, 1993, sub- section C, 
stituted "evidence" for "record" in Paragraph (2) of 
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40-4B-9. Review and appeal. 


Within thirty days after the hearing officer's decision becomes.final pursuant to Section 8 [40- 
4B-8 NMSA 1978] of the Child Support Hearing Officer Act, an applicant or recipient may file a 
notice of appeal in the same manner as that of an appeal from a district court decision pursuant to 
the Rules of Appellate Procedure. 


History: Laws 1988, ch. 127, § 9. ANNOTATIONS 
Cross references. — For the Rules of epee Proce- 


dure, see Rule 12-101 NMRA et seq. Law reviews. — “or comment, "District Court Review 


of Judicial Officers in New Mexico Domestic Violence and 
Domestic Relations ('ases: Rethinking the Rules}" see 36 
.N.M.L. Rev. 487 (2005). 


40-4B-10. Child support standards ‘and guidelines. 


In establishing any support obligations pursuant to the Child Support Hearing Officer Act, the 
child support hearing officer shall be governed by the child support: standards and guidelines set 
out by the New Mexico supreme court, by New Mexico statutes or by the secretary. 


History: Laws 1988, ch. 127, § 10. 


ARTICLE 4C 
Mandatory Medical sok a 

Sec. Sec. 
40-4C-1. Short title. i 40-4C-8. Limitation on sjatrabinattog 
40-4C-2. Purpose. 40-4C-9, Authorization for claims, 
40-4C-3. Definitions. 40-4C-10. Employer. union or insurer notice. 
40-4C-4. Medical support; order. 40-4C-11. Release o information. 
40-4C-5. Order; proof of compliance; notice... 40-4C-12. Medical support;obligor liability. 
40-4C-6. Obligations; employers, unions and insurers; 40-4C-138. Department; duties. 

th plan. 40-4C-14, Enforcement. 


40-4C-7, Health insurance coverage required. 


Chapter 40, Article 4C NMSA 1978 may be cited as the "Mandatory Medical Support Act". 


History: Laws 1990, ch. 78, § 1; 2008, ch. 287, § 1. spousal support obligations pursuant to Title IV D of the 
Cross references. — For proceedisits for the a heat federal act, see 27-2-27 NMSA 1978. 

of children, see 40-4-7 NMSA 1978, . For the Minimum Jealthcare Protection Act, see Chap- 
For creation of human services department, see 9-8-4 ter 59A, Article 23B NMSA 1978. 

NMSA 1978. The 2008 amendment, effective April 8, 2003, substi- 
For designation of the human services department as tuted "Chapter 40, Article 4C NMSA 1978" for "This act" 

the single state agency for the enforcement of child and at the beginning. 


40- 4C:2, Purpose. 


To ensure that children have access to quality medical care, it is the purpose of the Mandatory 
Medical Support ‘Act to‘require parents to provide or purchase health care coverage for their minor 
children when ech coverage is available. 


History: Laws 1990, ch. 78, § 2; 2003, ch. 287, § 2; whether or not they are responsible for the support of 


2007, ch, 165, § 2; 2021, ch. 20, § 5. their minor children and eliminated the provision that 
The 2021 amendment, effective July 1, 2021, after parents provide dental insurance. 
"provide or purchase", changed “health insurance cover- The 2008 amendinent, effective April 8, 2003, deleted 
age" to "health care coverage". "of divorced and sepayated parents" near the beginning, in- 
The 2007 amendment, effective June 15, 2007, made serted "provide or" preceding "purchase health insurance", 
the Mandatory Medical Support Act apply to parents and deleted "through employers or unions" at the end. 
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ANNOTATIONS coverage was required by this section, and was in ad- 

. ‘ dition to, not in lieu of, father's support obligations un- 

Medical coverage alone not "child support." — der the child support guidelines. Sisneroz v. Polanco, 
Child support obligation was not met merely by father's — 1999-NMCA-039, 126 NM, 779, 975 ‘P2d 392. 


provision of medical insurance for child, where such .. 


40-4C-3. Definitions. 


As used in the Mandatory Medical Support Act: 

A. "carrier" means an entity that offers, delivers or administers an employment-related or 
other group health care coverage plan, a health maintenance organization, a nonprofit health care 
plan or other type of health care coverage plan under which medical or dental services are pro- 
vided, regardless of service delivery mechanism; 

B. "cash medical support" means an amount ordered to be paid toward the cost of health care 
coverage provided by a public entity or by. another parent through employment or otherwise, or for 
other medical costs not covered by health care coverage; 

C. "court" means any district court ordering support by a medical support obligor; 

D. “department” means the human services department; 

E. "employer" means an individual, organization, agency, business or corporation nine a med- 
ical support obligor for pay; 

F. "gross income" means income from any source and includes income from salaries, wages, 
tips, commissions, bonuses, dividends, severance pay, pensions, interest, trust income, annuities, 
capital gains, social security benefits, workers’ compensation benefits, unemployment insurance 
benefits, disability insurance benefits, significant in-kind benefits that reduce personal living ex- 
penses, prizes and alimony or maintenance received; provided that: 

(1) “gross income" does not include benefits received from: 

(a) means-tested public assistance programs, including temporary assistance for 
needy families, supplemental security income and general assistance; 

(b) the earnings or public assistance benefits of a child who is the subject of a child 
support award; or / 

(c) child support received by a parent for the support of other children; 

(2) for income from self-employment, rent, royalties, proprietorship of a business or joint 
ownership of a partnership or closely held corporation, "gross income" means gross receipts minus 
ordinary and necessary expenses required to produce such income, but ordinary and necessary 
expenses do not include expenses determined by the court to be inappropriate for purposes of cal- 
culating child support; 

(3) "gross income" does not include the amount of alimony payments actually paid in com- 
pliance with a court order; : 

(4) "gross income" does not include the amount of child support actually paid by a panept 
in compliance with a court order for the support of prior children; and 

(5) "gross income" does not include a reasonable amount for a parent's obligation to support 
prior children who are in that parent's custody. A duty to support subsequent children is not ordinar- 
ily a basis for reducing support owed to children of the parties but may be a defense to a child support 
increase for the children of the parties. In raising such a defense, a party may use Table A as set forth 
in Subsection M of Section 40- ¢: 11.1 NMSA 1978 to calculate the support for the subsequent children; 

G. "health care coverage" means fee-for-service, health maintenance organization, preferred 
provider organization and other types of private health insurance and public health care coverage 
under which medical services may be provided to minor children; 

H, "medical support obligee" means a person to whom a:duty of medical support is ‘Grted ora 
person, including the department, who has commenced a proceeding for enforcement of a duty to 
provide health support for each minor child or for registration of a support order that includes a 
provision for such support for each minor child; 

I, "medical support obligor" means a person owing a duty to provide health sé pport’ or against 
whom a proceeding for the enforcement of such a duty of support is commenced or for registration 
of a support order that includes provisions for such support for each minor child; 

J. "minor child" means a child younger than eighteen years of age who has not been emanci- 
pated; and 
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K. "national medical support notice" means a notice to an employer that an employee's child 
must be covered by the employment-related group health and se care coverage plan pursuant 


to a court order. 


History: Laws 1990, ch. 78, § 3; 1994, ch. 76, § 4; 
2003, ch. 287, § 3; 2007, ch. 165, § 3; 2009, ch. 32, § 2; 
2021, ch. 20, § 6. 

Cross references. — For Title 19 of the federal Social 
Security Act, see 42 U.S.C. § 1396 et seq. 

The 2021 amendment, effective July 1, 2021, defined 

"carrier", "gross income", and "health care coverage", as used 
in the Mandatory Medical Support Act, and changed for- 
mer references to "health insurance" to "health care cover- 
age"; substituted each occurrence of "health insurance" with 
“health care coverage" throughout; added a new Subsection 
A and redesignated former Subsections A through D as Sub- 
sections B through E, respectively; added a new Subsection 
F and redesignated former Subsection E as Subsection G; in 
Subsection G, after "health care coverage' means", deleted 
"those coverages generally associated with a medical plan of 
benefits, which may include dental insurance, but not includ- 
ing medicaid coverage authorized by Title 19 of the Social Se- 
curity Act and administered by the department" and added 
“fee-for-service, health maintenance organization preferred 
provider organization and other types of private health insur- 
ance and public health care coverage under which medical 


40-4C-4. Medical support; order. — 


services may be provided to minor children"; and deleted 
former Subsection F and redesignated former Subsections G 
through J as Subsections H through K, respectively. 

The 2009 amendment, effective June 19, 2009, added 
Subsection A. 

The 2007 amendment, effective June 15, 2007, added 
Subsections F and G and deleted former Subsections B, I 
and J, which defined "dental insurance coverage", "obli- 
gee" and "obligor". 

The 2003 amendment, effective April 8, 20038, deleted 
"human services" near the end of Subsection B; substi- 
tuted "19" for "XIX" following "authorized by Title" in 
Subsections B and E; rewrote Subsection F’; added present 
Subsection H; redesignated former Subsections H and I as 
Subsections I and J; and inserted "for" following "duty of 
support or" in Subsection J, 

The 1994 amendment, effective March 4, 1994, de- 
leted "the child support enforcement division of" following 
"means" in Subsection C, deleted "human services" pre- 
ceding "department" in Subsections E and H, added Sub- 
section F, and redesignated former Subsections F to H as 
Subsections G to I. 


A. The court shall determine a parent or both parents to be a medical support obligor based on 


the following: 


(1). the availability of health care coverage that meets or exceeds the minimum standards 
required under the Mandatory Medical Support Act; and 
(2) the availability of health care coverage through an employment-related or other group 


health and dental care coverage plan. 


B. When a medical support obligor is ordered to provide health care coverage, the medical sup- 
port obligor shall properly name each minor child on behalf of whom medical support is owed as an 
eligible dependent enrolled in health care coverage. 

C. The court may consider the impact of the cost of health care coverage on the payment of the 
base child support amounts in determining whether the coverage shall be ordered; provided that: 

(1) the health care coverage for the minor child shall be available to the parent responsible 
for providing medical support at a reasonable cost; 

(2) cash medical support or the cost of health care coverage for the minor child is consid- 
ered reasonable in cost if the cost to the parent responsible for providing medical support does not 
exceed five percent of the parent's gross income; and 

(3) the court shall allocate the cost of coverage between the minor child's parents by in- 
cluding the costs in the child support worksheet as set forth in Section 40-4-11.1 NMSA 1978. 

D. The court may order the medical support obligor to obtain health care coverage for each 
minor child to whom medical support is owed if the court finds that health care coverage for each 
minor child is not available to the medical support obligor through an employment-related or 
other group health care coverage plan. 

EK. The court shall require the medical support obligor to pay cash medical support in specific 
dollar amounts when: 

(1) a public entity provides health care coverage; 

(2) the court finds that health care coverage is not available at the time an order is entered 
or modified and until such time that health care coverage becomes available; or 

(3) the court finds that the health care coverage required to be obtained by a medical sup- 
port obligor does not pay all the medical or dental expenses of each minor child. . 

F. The court shall require the medical support obligor to be liable to the custodial parent or the 
department for all or a portion of the uninsured or uncovered medical and dental expenses of each 
minor child. 
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G. The court shall require the medical support obligor to provide health care coverage or den- 
tal care coverage for the benefit: of the medical support obligee if it is:available at no additional 
cost to the medical support obligor. 

H. The court in any proceeding for the establishment, enforcement or modification of a child 
support obligation may modify an existing order of support or establish child support, as appli- 
cable, for each minor child to incorporate the provisions for medical and dental support ordered 
pursuant to the Mandatory Medical Support Act. . 


History: Laws 1990, ch. 78, § 4; 2008, ch. 287, § 4; 
2007, ch. 165, § 4; 2009, ch. 32, § 3; 2021, ch. 20, § 7. 

The 2021 amendment, effective July 1, 2021, revised 
certain factors the court must examine when determining 
whether health care coverage shall be ordered, changed 
former references to "health insurance" to "health care 
coverage" and former references to "dental care insur- 
ance" to "dental care coverage" throughout; in Subsection 
B, after "eligible dependent", deleted "on such insurance" 
and added "enrolled in health care coverage"; and in Sub- 
section C, added Paragraphs C(1) through C(3). 

The 2009 amendment, effective June 19, 2009, in 
Subsection E deleted the former provision, which pro- 
vided that the obligor was liable for medical and dental 
expenses of each minor child that is not covered by health 
insurance coverage and added "pay cash medical support 
in specific dollar amounts when"; in Subsection HK, added 


Paragraphs (1) and (2); in Paragraph (3) of Subsection 
E, deleted "reasonable and necessary" before "medical"; 
in Subsection E, deleted former Paragraph (2), which re- 
quired the court to find that the obligor has the financial 
resources to contribute to the payment of medical and 
dental expenses; and added Subsection F. 

The 2007 amendment, effective June 15, 2007, re- 
quired the court to determine parents to be medical 
support obligors based on the listed criteria; eliminated 
references to dental insurance coverage; and added Sub- 
section B. 

The 2003 amendment, effective April 8, 2003, substi- 
tuted "employment-related or other group health care in- 
surance plan" for "employer or union" at the end of Para- 
graphs A(2) and C(1); and inserted "coverage" following 
"health insurance" in Subsection B and Paragraph C(1). 


40-4C-5. Order; proof of compliance; notice. 


A. The medical support obligor shall provide to the medical support obligee within thirty days 
of receipt of effective notice of a court order for health care coverage pursuant to the Mandatory 
Medical Support Act written proof of the medical support obligor's compliance with that order. 
Compliance means either that the health care coverage has been obtained or that a correct and 
complete application for health care coverage has been made, | 

B. The medical support obligee shall forward a copy of the court order for health care coverage 
issued pursuant to the Mandatory Medical Support Act to the medical support obligor's employer 
or union only when ordered to do so by the court or when: 

(1) the medical support obligor fails to provide written proof of compliance with the court 
order to the medical support obligee within thirty days of the medical support obligor's receipt of 
effective written notice of the court order; 

(2) the medical support obligee serves by mail at the medical support obligor’ s last known 
post office address written notice on the medical support obligor of the medical support obligee's 
intent to enforce the order; and 

(3) ‘the medical support obligor fails to provide within fifteen days after the date the medi- 
cal support obligee mailed the notice in Paragraph (2) of this subsection written proof to the medi- 
cal support obligee that the medical support obligor has obtained the health care coverage ordered 
by the court or has applied for such coverage. 

C. Upon receipt of a court order for health care coverage pursuant to the Mandatory Medical 
Support Act, the employer or union shall forward a copy of the order to the carrier or dental care 
coverage provider, as applicable. 


History: Laws 1990, ch. 78, § 5; 2007, ch. 165, § 5; ’ The 2007 amendment, effective June 15, 2007, 


2021, ch. 20, § 8. 

The 2021 amendment, effective July 1, 2021, changed 
former references of "health insurance" to "health care 
coverage", "dental care insurance" to "dental care cover- 
age", and "health insurer" to "carrier" throughout. 


eliminated references to dental insurance coverage and 
changed ;obligee” and "obligor" to "medical support obli- 
gee" and "medical support obligor", 


40-4C-6. Obligations; employers, unions and i insurers; plan. 


A. Upon-receipt of a national medical support notice or the court order for health care cover- 
age pursuant to Section 40-4C-5 NMSA 1978 or upon application of the medical support obligor 
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pursuant to the court order, the employer or union shall enroll the minor child as an eligible de- 
pendent in the health care coverage plan and withhold any required premium from the medical 
support obligor's income or wages. If more than one health care coverage plan and dental care 
coverage plan is offered by the employer, union or‘carrier, the minor child shall be enrolled in the 
plan in which the medical support obligor is enrolled. If the medical support obligor is not enrolled 
in a plan, the child shall be enrolled in a plan that meets the minimum coverage criteria required 
pursuant to the Mandatory Medical Support Act. If the medical support obligor is not enrolled in a 
plan, the premiums charged for the child or children of the medical support obligor shall be those 
charged for the enrollment of the medical support obligor only. 

B. In any instance in which the medical support obligor is required by a court order to provide 
health care coverage for each minor child and the medical support obligor is eligible for health 
care coverage through an employment-related or other group health care coverage plan, the em- 
ployer, union or carrier shall do the following: 

(1) permit the medical support obligor to enroll for health care coverage each minor child 
who is otherwise eligible for coverage without regard to any enrollment season restrictions; 

(2) enroll each minor child for health care coverage if the medical support obligor fails to 
enroll each minor child upon application by the medical support obligee or the department; 

(8). not disenroll or eliminate coverage of any minor child so enrolled unless: 

(a) the employer is provided with satisfactory written evidence that the court order is 
no longer in effect; . , 

(b) the minor child is or will be enrolled in comparable health care coverage that 
meets the health care coverage criteria required pursuant to the Mandatory Medical Support Act 
and that will take effect not later than the effective date of the disenrollment; 

(c) the medical support obligor has terminated employment; or 

(d) the employer has eliminated health caré coverage for all of its employees; and 

(4) withhold from the medical support obligor's compensation the medical support obli- 
gor's share, if any, of premiums for health care coverage and to pay the share of premiums to the 
carrier, unless otherwise provided in law or regulation. 

C. In those instances in which the medical support obligor fails or refuses to execute any docu- 
ment necessary to enroll a minor child in a health care coverage plan ordered by the court, the re- 
quired information and authorization may be provided by the department or the custodial parent 
or guardian of the minor child. 

D. Information and authorization provided by:the department or the custodial parent or 
guardian of a minor child shall be valid for the purpose of meeting enrollment requirements of 
the health care coverage plan and shall not affect the obligation of the employer or union and the 
carrier to enroll the minor child in the health care coverage plan for which other eligibility, enroll- 
ment, underwriting terms and other requirements are met. In instances in which a minor child is 
covered through the medical support obligor, the carrier shall provide all information to the medi- 
cal support obligee that may be helpful or necessary for the minor child to obtain benefits. 

E. A minor child that a medical support obligor is required to cover as an eligible dependent 
pursuant to the Mandatory Medical Support Act shall be considered for health care coverage pur- 
poses as a dependent of the medical support obligor until the child is emancipated or until further 
order of the court. 

F. In instances in which a minor child is provided health care coverage through a medical sup- 
port obligor, unless prohibited by federal law, the carrier is prohibited from denying health care 
coverage of the minor child on the grounds that: (1) the minor child was born out of wedlock; (2) 
the minor child is not claimed as a dependent on the medical support obligor's federal income tax 
return; or (3) the minor child does not reside with the medical support obligor or reside in the car- 
rier's service area. | 

G. In instances in which a minor child is provided health care coverage through a medical 
support obligor, the carrier is prohibited from imposing requirements on the department that are 
different from requirements applicable to an agent or assignee of any other individual covered by 
the health care coverage plan. 

H. In instances in which a minor child is provided health care coverage through a medical sup- 
port obligor who is a noncustodial parent, the carrier shall permit the custodial parent or health 
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care provider, with the approval of the custodial parent, tosubmit claims for covered services with- 
out the approval of the medical support obligor.. The carrier shall make payments on submitted. 
claims directly to the custodial parent or the health. care provider. 

I, Ifthe medical support mRpGkne is terminated; the employeg shall notify the alee of the 
termination. 


History: Laws 1990, ch. 78, § 6; 1994; ch. 76, § 5; ° | following "obligor pursuant to", substituted "union or in- 


2008, ch. 287, § 5; 2007, ch. 165, § 6; 2021, ch, 20, § 9, surer" for "or union" following "by the employer", substi- 

The 2021 amendment, effective July 1, 2021, pro- ~° tuted "Ifthe obligor is not enrolled in a plan, the child shall 
vided an exception to the prohibition of a carrier from be enrolled in a-plan" for "or the least costly plan available 
denying health care coverage to a minor child for certain}... to the obligor" following "obligor is enrolled", added the 
reasons; changed former references of "health insurance" last sentence; substituted "employment-related or other 
to "health care coverage", of "dental insurance" to "dental group health care insurance plan" for "employer or union" 
care coverage", of "insured" to "provided health care cover- following "coverage through an" in the first paragraph of 
age" and "insurer" to "carrier" throughout; and in Subsec- Subsection B; deleted "that" at the beginning of Subpara- 
tion F, after "through a medical support obligor,", added graph B(3)(b); inserted "plan" following "the health insur- 
"unless prohibited by federal law", and added paragraph ance" in Subsection D; and inserted "health care" twice in 
designations "(1)", "(2)" and "(3)". Subsection H; and added Subsection I. 

The 2007. amendment, effective June 15, .2007, The 1994 amendment, effective March 4, 1994, substi- 
eliminated references to dental insurance coverage, and tuted "Section 40-4C-5 NMSA 1978" for "Section 5 of the 
changed "obligor" and "obligee" to "medical support obli- Mandatory Medical Support Act" in Subsection A, added 
gor" and "medical support obligee". Subsection B, redesignated former Subsections B to D as 

The 2003.amendment, effective April 8, 2003, in Sub- Subsections C to E, inserted the sentence beginning "In 
section A, inserted "a national medical support notice instances" in Subsection D, and added Subsections F to H. 


or" near the beginning, substituted "the court" for "that" 


40-4C-7. Health insurance-coverage required. 


Any health care coverage plan ordered for a minor child pursuant to the Mandatory Medical Sup- 
port Act shall, at a minimum, meet minimum standards of acceptable coverage, deductibles, cost- 
sharing, lifetime benefits, out-of-pocket expenses, co-payments and plan requirements as set forth 
in regulations promulgated by the secretary of human services pursuant to the Mandatory Medical 
Support Act. To be an acceptable choice under that act, a health maintenance organization plan, in 
addition to meeting minimum standards, shall have a coverage area specified under the plan that in- 
cludes the residential area of the minor child who is covered under the plan as an eligible dependent. 


History: Laws 1990, ch. 78, § 7; 2021, ch. 20, § 10. "health care coverage", and after "deductibles", deleted 
The 2021 amendment, effective July 1, 2021, changed "co-insurance" ae added Ste igs 
former references of "health insurance: coverage". to §: re 


40-4C-8. Limitation on application. i 


No insurer, health maintenance organization or non-profit health care plan shall be required to 
change coverages offered as a result of the minimum standards promulgated pursuant to the Man- 
datory Medical Support Act. Nothing in the Mandatory Medical Support Act shall be Capable as 
creating any PepHIBGLY, authority over the business of insurance. 


History: Laws 1990, ch. 78, § 8. 


40-4C-9. Authorization for claims. 


The signature of the custodial parent of the minor child insured pursuant to a court order or a 
directive issued by the department is a valid authorization to the health insurer or dental i insurer 
for purposes of processing an insurance reimbursement payment. 


History: Laws 1990, ch. 78, § 9; 2003, ch. 287, § 6. The 2008 amendment, effective April 8, 2003, inserted 
"or a directive issued by the department" following "a 
court order". T 
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40-4C-10 MANDATORY MEDICAL SUPPORT 40-4C-12 


40-4C-10. Employer, union or insurer notice. 


When an order for health care coverage pursuant to the Mandatory Medical Support Act is in 
effect, upon termination of the medical support obligor's employment-or upon termination of the 
health care coverage, the employer, union or carrier shall make a ood faith effort to notify the 
department and the other parent within ten days of the termination ate with notice of conversion 


privileges. 


History: Laws 1990, ch. 78, § 10; 2003, ch. 287, § 7; 
2007, ch. 165, § 7; 2021, ch. 20, § 11. 

The 2021 amendment, effective July 1, 2021, changed 
former references of “health insurance coverage" to 
"health care coverage" and “insurer" to "carrier". 


The 2007) amendment, effective June 15, 2007, 


eliminated references to dental insurance coverage and 


40-4C-11. Release of information. 


changed "obligor" to “mediéal support obligor" and "obli- 
gee" to "department :ind the other parent". 

The 2008 amendiaent, effective April 8, 2003, substi- 
tuted "union or insurer" for "or union" in the section head- 
ing and following "coverage, the employer". 


When. an order for health: care coverage pursuant to the Mandato ry Medical Support Act is in 
effect, the medical support obligor's employer, union or carrier shal! release to the other parent, 
upon request, information on such coverage, including the name of te carrier, 


History: Laws 1990, ch. 78, § 11; 2003, ch. 287, § 8; 
2007, ch. 165, § 8; 2021, ch. 20, § 12. 

The 2021 amendment, effective July 1, 2021, changed 
former references, of "health insurance coverage". to 
"health care coverage" and "insurer" to "carrier". 

The 2007 amendment, effective June 15, 2007, 


changed ' ‘obligor" to 'medical support obligor" and "obli- 
gee" to "other parent’. 

The 2003 amend: aent, effective April 8, 2008, substi- 
tuted "union or insurer" for "or union’ ' following "the obli- 
gor's employer", 


eliminated references to dental insurance coverage and 


40-4C-12. Medical support obligor liability. 


A. A medical support obligor who fails to maintain the health care coverage for the benefit of 
a minor child as ordered pursuant to the Mandatory Medical Support Act shall be liable to the 
department or the other parent for any medical and dental expenses incurred from the date of the 
court order. . 

B. A medical support obligor who receives payment from a third party for the costs of medical 
or dental services provided to a minor child and who fails to use tie payment to reimburse the 
department is liable to the department to the extent of the department's payment for the services. 
The department is authorized to intercept the obligor's tax refund, if the medical support obligor 
is anoncustodial parent, or use other means of enforcement available to the department to recoup 
amounts paid. Claims for current or past due child support take priority over any claims made 
pursuant to this subsection. Failure to maintain health care coverage as ordered constitutes a 
showing of increased need and provides a basis for modification of the medical support obligor's 
child support order. 

C. A medical support obligor is required to provide the department with the following informa- 
tion concerning health care coverage: 

(1) medical support obligor's name and tax identification nu:nber; 

(2) type of coverage (single or family); 

(3) name, address and identifying number of health care coverage; 

(4) name and tax identification number of other individuals who are provided health care 
coverage by the medical support obligor; 

(5) effective period of coverage; and 

(6) name, address and the tax identification number of the employer. 


History: Laws 1990, ch. 78, § 12; 1994, ch. 76, § 6; 
2008, ch. 287, § 9; 2007, ch. 165, § 9; 2021, ch. 20, § 13, 


The 2021 amendment, effective July 1, 2021, changed 
former references of "health insurance coverage" to 
"health care coverage". 
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40-4C-13 


The 2007 amendment, effective June 15, 2007, elimi- 
nated references to dental insurance coverage; changed 
"obligor" to. "medical support obligor" and "obligee" to 


"department or other parent"; and authorized the depart- © 


ment to intercept tax refunds if the medical support obli- 
gor is a noncustodial parent. 
The 2003 amendment, effective April 8, 2003, substi- 


tuted "An" for "The" at the beginning of Subsection A; in ~ 


40-4C-13. Department; duties, 


DOMESTIC AFFAIRS 


40-5-26 


Subsection B, inserted "or use other means of enforcement 
available to the department" following “obligor's tax re- 
fund", inserted "coverage" following "or dental insurance"; 
and substituted "An" for "If the department is the obligee, 
the" at the beginning of Subsection C. 

The 1994 amendment, effective March 4, 1994, in- 
serted the language beginning "An obligor" preceding 
"Proof of failure" in Subsection B, and added Subsection C, 


The department shall pursue the establishment and enforcement of an order for health care cov- 
erage when a minor child receives public assistance or medicaid or upon application of a custodial 
or noncustodial parent to the department and payment by the custodial or noncustodial parent of 


fees required by the department. 


History: Laws 1990, ch. 78, § 13; 1994, ch. 76, § 7; 
2008, ch. 287, § 10; 2007, ch. 165, § 10; 2021, ch. 20, § 14. 

The 2021 amendment, effective July 1, 2021, changed 
former references of "health insurance coverage" to 
"health care coverage". 

The 2007 amendment, effective June 15, 2007, 
eliminated references to dental insurance coverage and 


40-4C-14. Enforcement. 


required the department to take enforcement action 
against custodial and noncustodial parents. 

The 2003 amendment, effective April 8, 2003, inserted 
"or medicaid" following "receives public assistance", 

The 1994 amendment, effective March 4, 1994, de- 
leted "human services" following "required by the" at the 
end of the section. 


All remedies available for the collection and enforcement of child support apply to medical sup- 
port ordered pursuant to the Mandatory Medical Support Act. For the purpose of enforcement, the 
costs of individual or group health or hospitalization coverage or liabilities established pursuant 
to Section 40-4C-12 NMSA 1978 shall be included in a medical support judgment. 


History: Laws 1990, ch. 78, § 14; 2007, ch. 165, § 11. 
The 2007 amendment, effective June 15, 2007, pro- 
vided that health or hospitalization coverage or liabilities 


established pursuant to Section 40-40-12 NMSA be in- 
cluded in a medical support judgment, 


ARTICLE 5 
Illegitimacy and Support 


(Repealed by Laws 1985, ch. 105, § 21; Laws 1986, ch. 47,8 25.). 


40-5-1 to 40-5-26. Repealed. 


Repeals. — Laws 1985, ch. 105, § 21 and Laws 1986, 
ch, 47, § 25 repealed 40-5-1 to 40-5-26 NMSA 1978, as en- 
acted and amended by Laws 1928, ch. 32, §$ 9, 11 to 14, 17 


to 20, 25 and 27, Laws 1969, ch. 100, § 1, Laws 1973, ch. 
103, and Laws 1977, ch. 119, § 1, relating to illegitimacy 
and support. 


ARTICLE 5A. 
Parental Responsibility 


Sec. 

40-5A-1. Short title. 

40-5A-2. Purpose. 

40-5A-3. Definitions, 

40-5A-4, Application for license. 

40-5A-5. Renewal of license. 

40-5A-6. Suspension or revocation of license. 
40-5A-7. Certified lists. 


Sec, _ 

40-5A-8, Court orders. 

40-5A-9, Rules and regulations. 

40-5A-10. Action by supreme court. 
40-5A-11. Joint powers agreements. 
40-5A-12. Federal funds; board surcharges. 
40-5A-13. Annual report. 
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40-5A-1 


40-5A-1. Short title. 


PARENTAL RESPONSIBILITY 


40-5A-3 


This act [40-5A-1 through 40-5A-13 NMSA 1978] may be cited as the "Parental Responsibility Act”, 


History: Laws 1995, ch. 25, § 1. 


40-5A-2. Purpose. 


Cross references. — For the State Directory of New 
Hires Act, see 50-13-1 NMSA 1978 et seq. 


The purpose of the Parental Responsibility Act is to require: 


A. parents to eliminate child support arrearages in order to be issued, maintain or renew a 
license; and 

B. compliance with, after receiving appropriate notice, subpoenas or warrants relating to pa- 
ternity or child support, which will subsequently reduce both the number of children in New Mex- 
ico who live at or below the poverty level and the financial obligation that falls to the state when 
parents do not provide for their minor children. 


History: Laws 1995, ch. 25, § 2; 1997, ch. 237, § 25; 


1998, ch. 58, § 1. 

The 1998 amendment, effective March 9, 1998, de- 
leted "to require" in Subsections A and B, and substituted 
"be issued, maintain or renew a license" for "maintain a 
professional, occupational or recreational license, includ- 
ing but not limited to a hunting, fishing or trapping li- 
cense, and a driver's license" in Subsection A. 


40-5A-3. Definitions. |. ai | 
As used in the Parental Responsibility Act: 


The 1997 amendment, effective April 11, 1997, desig- 
nated the existing language as Subsections A and B, in- 
serted "or recreational ‘license, including but not limited 
to a hunting, fishing or trapping license, and a driver's" 
at the end of Subsection A, and added the language begin- 
ning "to require" and ending "child support," to the begin- 
ning of Subsection B, and made minor stylistic changes in 
the section. 


A. "applicant" means an obligor who is applying for issuance of a license; 


B. "board" means: 


(1) the construction industries commission, the construction industries division and the 
electrical bureau, mechanical bureau and general construction bureau of the construction indus- 
tries division of the regulation and licensing department; 

(2) the manufactured housing committee and manufackured honging division of the regu- 


lation and licensing department; 


(3) a board, commission or agency that administers a profession or aosen ations licensed 


pursuant to Chapter 61 NMSA 1978; 


(4) any other state agency to which the Uniform Licensing Act [61-1-1 through 61-1-31 


NMSA 1978] is applied by law; 


(5) a licensing board or other authority that issues a license, certificate, registration or 
permit to engage in a profession or occupation regulated in New Mexico; 


(6) the department of game and fish; 


(7) the motor vehicle division of the taxation and revenue department; or " 
(8) the alcohol and gaming division of the regulation and licensing department; 
C. “certified list" means a verified list that includes the names, social security numbers and 


last known addresses of obligors not in compliance; 


D. ."compliance" means that: 


(1) an obligor is no more than thirty days in arrears in payment of amounts required to be 
paid pursuant to an outstanding judgment and order for support; and 
(2) an obligor has, after receiving appropriate notice, complied with subpoenas or war- 
rants relating to paternity or child support proceedings; 
E. "department" means the human services department; 
F, "judgment and order for support" means the judgment entered against an obligor by the 
district court or a tribal court in a case enforced by the department pursuant to Title IV-D of the 


Social Security Act; 
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40-5A+4 DOMESTIC AFFAIRS - 40-5A-5 


G. "license" means a liquor license or other license, certificate, registration or permit issued by 
a board that a person is required to have to engage in a profession or occupation in New Mexico; 
"license" includes a commercial driver's license, driver's license and recreational licenses, includ- 
ing hunting, fishing or trapping licenses; : 

‘H:° "licensee" means an obligor to whom a license has been issued; and 

I. "obligor" means the person who has been ordered to pay child or spousal support pursuant to 
a judgment and order for support. 


History: Laws 1995, ch. 25, § 3; 1997, ch. 237, § 26; a judgment and order for support" at the end of Subsec- 


1998, ch. 53, § 2; 2005, ‘ch. 51, 81. tion C; and \in Subsection G inserted "liquor license or 

Cross references, — For Title IV-D of the Federal So- other" near the beginning, substituted "license" for "and", 
cial Security Act, see 42 U.S.C. § 651 et seq, and deleted "but not limited to" after "including". 

The 2005 amendment, effective June 17, 2005, The 1997 amendment, effective April 11, 1997, added 
amended the definition of "judgment and order for sup- Paragraphs B(6) and B(7), ‘designated Paragraph D(1) and 
port'' to mean judgments entered in cases enforced by the _ inserted "no" near the: beginning, added Paragraph D(2), 
human services department. added "driver's license and recreational licenses, including 

The 1998 amendment, effective March 9, 1998, in but not limited to hunting, fishing or trapping licenses" in 
Subsection B, deleted "or" in Paragraph B(6), added "or" in Subsection G, and made minor stylistic changes. 


Paragraph B(7), and added Paragraph B(8); deleted "with 


40-5A-4, Application for license. 


A person who submits an application for a license issued by a board is not eligible for issuance 
of the license if he is not'in compliance with a judgment and order for support or subpoenas or 
warrants relating to paternity or child support proceedings. A board that denies or proposes to 
deny the application on the grounds that he is not in compliance with a judgment and order for 
support or subpoenas or warrants relating to paternity or child support proceedings shall advise 
the applicant in writing of the grounds for denial of his application and‘his right, if any, to a 
hearing. The applicant shall have a right to a hearing if, pursuant to applicable law governing 
hearings, the denial of the application on other grounds would have entitled the applicant to a 
hearing. The application shall be reinstated if, within thirty days of the date of the notice, the 
applicant provides the board with a certified statement from the department that he is in com- 
pliance with a judgment and order for support or subpoenas or warrants relating to paternity or 
child support proceedings. 


History: Laws 1995, ch. 25, § 4; 1997, ch. 237, § 27.  “gentences and in the middle of the second sentence, in- 
The 1997 amendment, effective April 11, 1997, added serted "applicable" following "pursuant to" in the third 
"or subpoenas or warrants relating to paternity or child , sentence, and made minor stylistic changes. 


support proceedings" at the end of the first and last 


40-5A-5. Renewal of license. 


A licensee who seeks renewal of his license from a board is not eligible to have the license 
renewed if he is not in compliance with a judgment and order for support or subpoenas or war- 
rants relating to paternity or child support proceedings. A board that denies or proposes to deny 
the renewal of-a license on the grounds that the licensee is not in compliance with a judgment 
and order for support or subpoenas or, warrants relating to paternity or child support procéed- 
ings shall advise the licensee in writing of the grounds forthe denial or proposed denial and his 
right to a hearing. The licensee shall have a right to a hearing on the denial of the renewal of 
his license pursuant,to the applicable law governing hearings. The application for renewal shall 
be reinstated if, within thirty days of the date of the notice, the licensee provides the board with 
a certified statement from the department that he is in compliance with a judgment and order 
for support or subpoenas or warrants relating to paternity or child support proceedings, 


History: Laws 1995, ch. 25, § 5; 1997, ch..237,.§ 28... sentences ser in the middle af the second sentence, in the 


The 1997 amendment, effective April 11, 1997, added third sentence inserted "the applicable" following " pursu- 
“or subpoenas or warrants relating to paternity or child ant to", and deleted "for his profession or occupation" at 
support proceedings" at the end of the first and last the end of that sentence. 
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40-5A-6 PARENTAL RESPONSIBILITY 40-5A-10 


40-5A-6. Suspension or revocation of license. 


The failure of a licensee to be in compliance with a judgment and order for support or subpoena 
or warrants relating to paternity or child support proceedings is grounds for’ suspension or revo- 
cation of a license. The proceeding shall be conducted by a board or the administrative hearings 
office pursuant to the law governing suspension and revocation proceedings for the license. 


History: Laws 1995, ch. 25, § 6; 1997, ch. 237, § 29; _ _ The 1997 amendment, effective April 11, 1997, added 
2015, ch. 73, § 26. “or subpoenas or warrants relating to paternity or child 

The 2015 amendment, effective July 1, 2015, provided support proceedings" at the end of the first sentence, and 
that in suspension and revocation of license proceedings, substituted "the license" for "his profession or occupation" 
such proceedings shall be conducted .by the administra- at the end of the last sentence, and made a minor stylistic 
tive hearings office or a board that administers the li- change. 


cense; and after "a board", added "or the administrative 
hearings office". 


40-5A-7. Certified lists. 


The department shall provide each board with a certified list of obligors not in compliance with 
a judgment and order for support or subpoenas or warrants relating to paternity or child support 
proceedings within ten calendar days after the first day of each month. By the end of the month 
in which the certified list is received, each board shall report to the department the names of ap- 
plicants and licensees who are on the list and the action the board has taken in connection with 
such applicants and licensees. 


History: Laws 1995, ch. 25, § 7; 1997, ch. 237, § 30. support proceedings" in the first sentence, deleted "of 
The 1997 amendment, effective April 11, 1997, added the board" following "licensees" in the last sentence, and 
“or subpoenas or warrants relating to paternity or child made a minor stylistic change. 


40-5A-8. Court orders. 


As part of a judgment and order for support, a district court may require the obligor to. surren- 
der any license held by him or may refer the matter to the appropriate board for further action. 


History: Laws 1995, ch. 25, § 8. 


40- 5A-9. Rules and regulations. 


On’or wekaee November 1, 1995, boards shall promulgate and file, in accordance with the States 
Rules Act [Chapter 14, Article 4 NMSA 1978], rules and regulations to implement the LEbviaeag 
of the Parental Responsibility Act. 


History: Laws 1995, ch, 25, § 9. 


40-5A-10. Action by supreme court. 


The supreme court shall adopt by order rules for the denial of applications or licensing and 
renewal of licenses and for the suspension or revocation of licenses of lawyers and other persons 
licensed by the supreme court for the failure of an applicant or licensee to be in compliance with 
a judgment and order for support or subpoenas or warrants relating to paternity or child support 
proceedings and may delegate the enforcement of the rules to a board under its supervision. 


History: Laws 1995, ch. 25, § 10; 1997, ch. 287, § 31. For rules governing the New Mexico Bar, see Rule 24- 
Cross references. — For rules governing admission to 101 NMRA et seq. 
the New Mexico Bar, see Rule 15-101 NMRA et seq. The 1997 amendment, effective April 11, 1997, added 
For rules of professional conduct, see Rule 16-101 "or subpoenas or warrants relating to paternity or child 
NMRA et seq. support proceedings" near the end of the section. 
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40-5A-11 DOMESTIC AFFAIRS 40-6-41 


40-5A-11. Joint powers agreements. « 


A board may enter into a joint powers agreement with the regulation and licensing i 
to administer the pacrdehbas. of the Parental a aclelbe Act for the board. 


History: Laws 1995, ch. 1. 25, §11, 


40-5A-12. Federal funds; board surcharges. 


A, The department may enter into joint powers agreements with boards to assist in the imple- 
mentation of the Parental Responsibility Act. The agreements shall provide for payment to the 
boards of federal funds to cover the portion of costs allowable under federal law and regulation 
that are incurred by the boards in implementing those sections. The agreement shall also provide 
for payment by the boards to the department for the nonfederal share of costs incurred by the de- 
partment in assisting the boards. The boards shall reimburse the department for the nonfederal 
share of costs incurred pursuant to the Parental Responsibility Act from money collected from 
licensees or applicants for licenses. 

B. Notwithstanding any other provision of law, each board may levy a surcharge on any fee 
assessed for licensure or regulation of the profession or occupation to cover the costs of implement- 
ing and administering the provisions of the Parental Responsibility Act, The surcharge may be 
adopted after notice to the licensees and applicants, but shall not require the adoption or amend- 
ment of a regulation. 


History: Laws 1995, ch. 25, § 12. 


40-5A-13. Annual report. 


The department shall report to the governor and the legislature by December. 1.of each year on 
the progress of child support enforcement measures, including: 

A. the number of delinquent obligors certified by the department; 

B, the number of obligors who also ‘were licensees or applicants subject to the provisions of the 
Parental Responsibility Act; 

C. the number of licenses that were suspended or revoked by each board, the number of new 
licenses and renewals that were delayed or denied by each board and the number of licenses and 
renewals that were granted following an applicant's compliance with a judgment and order for 
support or subpoenas or warrants relating to paternity or child support proceedings; and 

D.. the costs.incurred in the implementation and enforcement of the Parental Responsibility Act. 


History: Laws 1995, ch. 25, § 13; 1997, ch. 237, § 32. | The 1997 amendment, effective April 11, 1997, added, 
"or subpoenas or warrants relating to paternity or child 
support proceedings" to the end of Subsection C. 


ARTICLE6 _ 
Reciprocal Enforcement of Support 


(Repealed by Laws 1994, ch. 107, § 904.) 


40-6-1 to 40-6-41. Repealed. 


Repeals. — Laws 1994, ch. 107, § 904 repealed 40- effective July 1, 1995. For provisions of former sections, 


6-1 to 40-6-41 NMSA 1978, as enacted by Laws 1969, ch. see the 1993 NMSA 1978 on NMOneSource.com. For pres- 
242, §§ 1-41, and as amended iby Laws 1977, ch, 252, § 25, ent comparable provisions, see Chapter 40, Article 6A 
relating to uniform reciprocal enforcement of support, NMSA 1978. 
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Sec. 


UNIFORM INTERSTATE FAMILY SUPPORT 


ARTICLE 6A 


Uniform Interstate Family Support 


Article 1. GENERAL PROVISIONS 


40-6A-100. 
40-6A-101. 
40-6A-102., 
40-6A-103. 
40-6A-104, 
40-6A-105. 


Recompiled. 

Short title. 

Definitions. 

State tribunal and support enforcement agency. 

Remedies cumulative. 

Application of Uniform Interstate Family 
Support Act to resident of foréign' country 
and foreign support proceeding. 


Article 2, JURISDICTION 


Part A, EXTENDED PERSONAL JURISDICTION 


40-6A-201. 
40-6A-202. 


Bases for jurisdiction over nonresident. 
Duration of personal jurisdiction. 


Part B. PROCEEDINGS INVOLVING TWO OR 


40-6A-203. 
40-6A-204, 
40-6A-205, 


40-6A-206. 


MORE STATES 


Initiating and responding tribunal of state. 

Simultaneous proceedings. 

Continuing, exclusive jurisdiction to modify 
child-support order, 

Continuing jurisdiction to enforce child- 
support order. 


Part C. RECONCILIATION WITH ORDERS OF 


40-6A-207. 
40-6A-208, 


40-6A-209, 
40-6A-210. 


40-6A-211. 


OTHER STATES 


Determination of controlling child-support 
order. 

Child support orders for two or more obligees. 

Credit for payments. 

Application of the Uniform Interstate Fam- 
ily Support Act to a nonresident subject to 
personal jurisdiction. 

Continuing, exclusive jurisdiction to modify 
spousal-support order. 


Article 8. CIVIL PROVISIONS OF GENERAL 


40-6A-301. 


40-6A-302. 
40-6A-303. 
40-6A-304. 
40-6A-305. 
40-6A-306. 
40-6A-307. 
40-6A-308. 
40-6A-309. 
40-6A-310. 
40-6A-311. 
40-6A-312. 


40-6A-313. 
40-6A-314., 
40-6A-315. 
40-6A-316. 
40-6A-317, 
40-6A-318. 
40-6A-319. 


APPLICATION 


Proceedings under the Uniform Interstate 
Family Support Act. 

Proceeding by minor parent. 

Application of law of state. 

Duties of initiating tribunal. 

Duties and powers of responding tribunal. 

Inappropriate tribunal. 

Duties of support enforcement agency. 

Duty of attorney general. 

Private counsel, 

Duties of state information agency. 

Pleadings and accompanying documents. 

Nondisclosure of information in exceptional 
circumstances, 

Costs and fees, 

Limited immunity of petitioner. 

Nonparentage as defense, 

Special rules of evidence and procedure, 

Communications between tribunals. 

Assistance with discovery. 

Receipt and disbursement of payments, 


Article 4. ESTABLISHMENT OF SUPPORT 


40-6A-401. 
40-6A-402. 


ORDER 


Establishment of support order. 
Proceeding to determine parentage. 


40-6A-607. 
40-6A-608. 
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Article 5. DIREC f ENFORCEMENT OF ORDER 


40-6A-501. 


40-6A-502. 


40-6A-503. 


40-6A-504. 
40-6A-505. 
40-6A-506. 
40-6A-507. 


OF ANOTHER STATE WITHOUT 
REGISTRATION 


Employer's receipt of income-withholding or- 
der o/ another state. 

Employer's compliance with income-withholding 
order of another state. 

Employee's compliance with two or more 
incom:2-withholding orders. 

Immuni‘y from civil liability. 

Penalties for noncompliance. 

Contest y obligor. 

Adminis‘rative enforcement of orders. 


Article 6. ENFORCEMENT AND MODIFICATION - 


OF SUPPORT ORDER AFTER 
REGISTRATION 


Part A. REGISTRATION AND ENFORCEMENT OF 


40-6A-601. 
40-6A-602. 
40-6A-603. 
40-6A-604, 


SUPPORT ORDER 


Registration of order for enforcement. 
Procedu‘e to register order for.enforcement. 
Effect of registration for enforcement. 
Choice of law. 


Part B. CONTEST OF VALIDITY OR 


40-6A-605. 
40-6A-606. 


ENFORCEMENT 


Notice o/ registration of order. 

Procedure to contest validity or enforcement 
’ of reg stered support order. 

Contest of registration or enforcement. 

Confirmed order. 


Part C. REGISTRATION AND MODIFICATION OF 


40-6A-609. 


40-6A-610. 
40-6A-611. 


40-6A-612. 
40-6A-613. 
40-6A-614. 
40-6A-615. 
40-6A-616. 


CHILD SUPPORT ORDER 


Procedure to register child support order of 
another state for modification. 

Effect ot registration for modifieation. 

Modification of child-support erase of another 
state. 

Recognition ‘of order modified in another 
state. 

Jurisdiction to modify child-support order of 
another state when individual parties re- 
side in this state. 

Notice to issuing tribunal of modification., 

Jurisdic'ion to modify child-support order of 
foreign country. 

Procedu*e to register child-support order of 
foreigi country for modification. 


Article 7, DETE }MINATION OF PARENTAGE 


40-6A-701. 
40-6A-702. 
40-6A-703. 
40-6A-704. 
40-6A-705. 
40-6A-706. 
40-6A-707. 
40-6A-708. 


40-6A-709. 


Definitivas, 

Applicability. 

Relationship of human: services department 
to United States central authority. 

Initiation by human services department of 
suppo-t proceeding under convention. 

Direct request. 

Registration of convention support order. 

Contest of registered convention support or- 
der. 

Recognition and enforcement of registered 
convention support order. 

Partial enforcement. 
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Sec. 

40-6A-710. Foreign support agreement. 

40-6A-711. Modification of convention child-support or- 
der, 

40-6A-712. Personal information; limit on use. 


40-6A-718. Record in original language; English transla- 


tion, 
Article 8. INTERSTATE RENDITION 


40-6A-801. Grounds for rendition, 
40-6A-802. Conditions of rendition. 


DOMESTIC AFFAIRS 


40-6A-102 


Sec. 
Article 9. MISCELLANEOUS PROVISIONS 


40-6A-901. Uniformity of application and construction. 
40-6A-902. Recompiled. 
40-6A-903. Severability clause. 


ARTICLE 1 
GENERAL PROVISIONS 


40-6A-100. Recompiled. 


Recompilations. — Laws 2011, ch. 159, § 68 recom- 
piled former 40-6A-100 NMSA 1978 as 40-6A-101 NMSA 
1978, effective May 18, 2016, 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, effective May 18, 2016, 
thereby making Laws 2011, ch, 159, §§ 1 through 68, effec- 
tive May 18, 2016. 

Laws 2011, ch. 159, §§ 69 and 70 provided: 

"SECTION 69. APPLICABILITY.--The provisions of 
this act apply to proceedings begun on or after January 1, 
2012 to establish a support order, to determine parentage 
of a child or to register, recognize, enforce or modify a prior 


40-6A-101. Short title. 


support order, determination or agreement, whenever is- 
sued or entered. 

SECTION 70. CONTINGENT EFFECTIVE DATE 
The effective date of the provisions of this act is the later 
of: 

A. the date that the United States deposits the in- 
strument of ratification for the Hague Convention on the 
International Recovery of Child Support and Other Forms 
of Family Maintenance with the Hague conference on pri- 
vate international law, as certified by the secretary of hu- 
man services; or 

B. January 1, 2012." 


Chapter 40, Article 6A NMSA 1978 may be cited as the "Uniform Interstate Hamily Support 


Act", 


History: Laws 1994, ch. 107, § 902; 1997, ch. 9, § 23; 
1978 Comp., 40-6A-902 recompiled as 40-6A-100 by 
Laws 2005, ch. 166, § 47; § 40-6A-100 recompiled as 
§ 40-6A-101 by Laws 2011, ch. 159, § 68, 

Recompilations. — Laws 2011, ch. 159, § 68 recom- 
piled former 40-6A-100 NMSA 1978 as a new 40-6A-101 
NMSA 1978, effective May 18, 2016. 

Laws, 2005, ch. 166, § 1 recompiled, former 40-6A-101 
NMSA 1978 as 40-6A-102 NMSA 1978, effective June 17, 
2005. 


40-6A-102. Definitions. 


Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "Chapter 40, Article 6A NMSA 1978" for "This act". 


As used.in the Uniform Interstate Family Support Act: 
A. "child" means an individual, whether over or under the age of majority, who is or is alleged 
to be owed a duty of support by the individual's parent or whois or is alleged to be the beneficiary 


ofa support order directed to the parent; 


B. "child-support order" means:a support order for a child, including a child who has attained 
the age of majority under the law of the issuing state or foreign country; 

C. "convention" means the Convention on the International Recovery of Child Support and 
Other Forms of Family Maintenance, concluded at The Hague on November 23, 2007; 

D. "duty of support" means an obligation imposed or imposable by law to provide support fora 
child, spouse or former spouse, including an unsatisfied obligation to provide support; 

E. "foreign country" means a country, including a political subdivision thereof, other than the 
United States, that authorizes the issuance of support orders and: 
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(1) .that has been declared under the law of the United States to be a foreign reciprocating 
country; 

. (2), that has established:a reciprocal arrangement for child support with this state as pro- 
vided in Section 40-6A-308 NMSA 1978; 

(3). that has enacted a law or established procedures for the issuance and enforcement of 
support orders that are substantially similar to the procedures pursuant to the Uniform Inter- 
state Family Support Act; or 

(4) in which the convention is in force with respect to the United States; 

F. "foreign support order" means a support order of a foreign tribunal; 

G. "foreign tribunal" means a court, administrative agency or quasi-judicial entity of a foreign 
country that is authorized to establish, enforce or modify support orders or to determine parentage 
of a child. "Foreign tribunal" includes a competent authority pursuant to the convention; 

H. "gross income" means income from any source and includes income from salaries, wages, 
tips, commissions, bonuses, dividends, severance pay, pensions, interest, trust income, annuities, 
capital gains, social security benefits, workers’ compensation benefits, unemployment insurance 
benefits, disability insurance benefits, significant in-kind benefits that reduce personal living ex- 
penses, prizes and alimony or maintenance received; provided that: . 

(1) "gross income" does not include benefits received from: 

(a) means-tested public assistance programs, including temporary assistance for 
needy families, supplemental security income and general assistance; 

(b) the earnings or public assistance benefits of a child who 1 is the subject of a child 
support award; or 

(c) child support received by a parent for the support of other children; 

(2) for income from self-employment, rent, royalties, proprietorship of a business or joint 
ownership of a partnership or closely held corporation, "gross income" means gross receipts minus 
ordinary and necessary expenses required to produce such income, but ordinary and necessary 
expenses do not include expenses determined by the court to be inappropriate for purposes of cal- 
culating child support; 

(8) "gross income" does not include the amount of alimony sastihen te actually paid in com- 
pliance with a court order; 

(4) "gross income" does not include the amount of child support actually paid by a parent 
in compliance with a court order for the support of prior children; and 

(5) "gross income" does not include a reasonable amount for a parent's obligation to sup- 
port prior children who are in that parent's custody. A duty to support subsequent children is not 
ordinarily a basis for reducing support owed to children of the parties but may be a defense toa 
child support increase for the children of the parties. In raising such a defense, a party may use 
Table A as set forth in Subsection M of Section 40- 4 11.1 NMSA 1978 to calculate the support for 
the subsequent children; 

I. “home state" means the state or foreign country in which a child lived with a parent or a per- 
son acting as parent for at least six consecutive months immediately preceding the time of filing of 
a petition or comparable pleading for support and, if a child is less than six months old, the state 
or foreign country in which the child lived from birth with a parent or a person acting as parent. 
A period of temporary absence of any of them is counted as part of the six-month or other period; 

J. "income" means actual gross income of a parent if employed to full capacity or potential in- 
come if unemployed or underemployed. The gross income of a parent means only the income and 
earnings of that parent and not the income of subsequent spouses, notwithstanding the commu- 
nity nature of both incomes after remarriage; . 

K. "income-withholding order" means an order or other legal process directed to‘an obligor's 
employer or other debtor to withhold support from the income of the obligor; 

L. "initiating tribunal" means the tribunal of a state or foreign country from which a petition 
or comparable pleading is forwarded or in which a petition or comparable pleading is filed for for- 
warding to another state or a foreign country; 

M. "issuing foreign country" means the foreign country in which a tribunal issues a support 
order or a judgment determining parentage of a child; 
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N. "issuing state” means the state in which a tribunal issues.a support order or/a \atanctee ‘ 
determining parentage of a child; 

O. "issuing tribunal" means the tribunal of a state or foreign country that issues a 2 support 
order or a judgment determining parentage of a child} . if 

P.. "law" includes decisional and statutory law and rules and regulations: having: the force of 
law; eh OU 

Q. "obligee" means: .) 

(1) an individual to whom a duty of support is or is alleged:to be contig or in Feria favor a 
support order or a judgment determining parentage of a child has been issued; : 

(2) a foreign country, state or political subdivision of a state to which the rights under b 
duty of support or support order have been assigned or which has-independent claims based on 
financial assistance provided to an individual obligee in place of child support; 

(3) an individual seeking a judgment determining parentage ofthe individual's:child; or 

(4) aperson that is a creditor in a proceeding lame ana to Sections 40-6A-701: taxao gh 40- 
6A-713 NMSA 1978; 

R. "obligor" means an individual or the estate of a decedent who: 

(1) . owes or is alleged to owe a duty of support; 

(2) is alleged but has not beén adjudicated to:be a ali of a child; 

(3) is liable under a support order; or 

(4) is a debtor in a proceeding pursuant to Sections 40-6A-701 iginntieh 40- 6A-713 NMSA 
1978; 

S. "outside this state" means a location in another state or in a country thin than the United 
States, whether or not the country is a foreign country; 

T, "person" means an individual, corporation, business trust, estate, trust, pattharthifs limited 
liability company; association, joint venture, public corporation; government or governmental sub- 
division, agency or instrumentality or any other legal or commercial entity; 

U. . "record" means information that is inscribed on a tangible medium or that is stored in;an 
electronic or other medium and is retrievable in perceivable form; 

Vy. "register" means to file ina tribunal of this state a support order or judgment Hotaeminine 
parentage of a child issued in another state or a foreign country; 

W... "registering’ tribunal" means a tribunal in which a support order or adamant Relinae 
Parentage of a child is registered; 

X. "responding state" means a.state in'which a petition or comparable nlbeding for suport 
or to determine parentage of a child is filed or to! which:a petition or agi aes) aps is for- 
warded for filing from another state ora foreign country; 

Y. "responding tribunal" means the authorized polish ina responding na or cues coun- 
try; 

Z. "spousal support order" means a ‘support am pe for a spouse or penne spouse of the ance 

AA. "state" means a state of the United States, the District of Columbia, Puerto: Rico, the 
United States Virgin Islands or any territory. or insular possession under the jurisdiction of the 
United States: "State" includes.an Indian tribe, pueblo, nation or band; 

BB. "support enforcement agency" ‘means; a public-official, governmental entity. o or porate 
agency, acting under contract with such a public official or governmental entity, that is authorized 
to: ) 
(1), seek enforcement of support orders or laws relating to the duty of support; 

(2). seek establishment or modification of child support; 

(3) request determination of parentage of a child; 

(4). .attempt to locate obligors or their assets; or 

(5) request determination of the controlling child-support ander 

CC.. "support order" means a judgment, decree, order, decision or directive; whether temporary, 
final or subject to modification,.issued in a state or foreign country for the benefit of a child, a 
spouse or a former spouse, that provides for monetary support, health care, arrearages, retroac- 
tive support or reimbursement for financial, assistance provided to an individual obligee in place 
of child support. "Support order" may include related costs and fees, interest, income withholding, 
automatic adjustment, reasonable attorney fees and other relief; and 


986 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


40-6A-103 


DD. 
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40-6A-104 


"tribunal" means a court, administrative agency or quasi-judicial entity authorized to es- 


tablish, enforce or modify support orders or to determine parentage of a child. 


History: Laws 1994, ch. 107, § 101; 1997, ch. 9, § 1; 
amended and recompiled as 40-6A-102 by Laws 
2005, ch. 166, § 1; 2011, ch. 159, § 1; 2021, ch. 20, § 15. 

Recompilations. — Laws 2005, ch. 166, § 47 recom- 
piled former 40-6A-102 NMSA 1978 as 40-6A-105 NMSA 
1978, effective June 17, 2005. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §$ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see spf note to 40-6A- 
100 NMSA 1978. 

The 2021 amendment, effective July ty 2021, defined 

"gross income" and revised the definition of " income" as 
used in the Uniform Interstate Family Support Act; added 
a new Subsection H and redesignated the succeeding sub- 
sections accordingly; and in Subsection J, after "income", 
deleted "includes earnings or other periodic entitlements 
to money from any source and any other property subject 
to withholding for support under the law of this state" and 
added the remainder of the subsection. 

The 2011 amendment, effective May 18, 2016, added 
definitions of "convention", "foreign country", "foreign sup- 
port order", "foreign tribunal", "issuing foreign country", 
and “outside this state"; included foreign countries within 
the scope of the definitions of "child-support order", "issu- 
ing tribunal", "oblige", "register", "responding state", "re- 
sponding tribunal", and "support order"; included a credi- 
tor as an "obligee"; ‘and included a debtor as an "obligor". 

The 2005 amendment, effective June 17, 2005, de- 
leted the references in Subsection (7) to the Uniform 
Reciprocal Enforcement of Support Act and the Revised 
Uniform Reciprocal Enforcement of Support Act (former 
Sections 40-6-1 to 40-6-41 NMSA 1978); added the defini- 
tion of ' person” i in subsection (14); added the definition of 

"record" in Subsection (15) to mean information in a tan- 
gible medium or if an electronic or other medium; defined 


"state" in Subsection (21) to include an Indian pueblo, 
nation or band and a foreign country or subdivision that 
has been declared to be a reciprocating country or political 
subdivision under federal law or has established a recip- 
rocal arrangement for child support with New Mexico; de- 
leted the references in Subsection (21)(iii) to the Uniform 
Reciprocal Enforcement of Support Act and the Revised 
Uniform. Reciprocal Enforcement of Support Act; defined 
"support enforcement agency" in Subsection (22)((v)to in- 
clude a public official or agency that is authorized to de- 
termine the controlling child-support order; and defined 
"support order" to mean a document issued by a tribunal, 
including a directive. 

The 1997 amendment, effective July 1, 1997, in Para- 
graph (7), inserted "is forwarded or in which a proceeding 
is filed for forwarding to a responding state" and "or pro- 
cedure" near the middle, and deleted "is filed for forward- 
ing to a responding state" at the end; in Paragraph (16), 
inserted "is filed or to which a proceeding", "for filing from 
an initiating state” and "or procedure" ; and in Paragraph 
(19), deleted "the Commonwealth of" following "District of 
Columbia", inserted "the United States Virgin Islands", 
and "enacted a law or" and added "the Uniform, Recipro- 
cal Enforcement of Support Act or the Revised Uniform 
Reciprocal Enforcement of Support Act" at the end; and 
made minor stylistic changes. 


ANNOTATIONS 


"Duty of support". — The duty to support a spouse by 
way of alimony is a duty of support for purposes of the 
Reciprocal Enforcement Act. State ex rel. Benzing v. Benz- 
ing, 1986-NMCA-026, 104 N.M. 129, 717 P.2d 105 (decided 
under prior law). 

Law reviews, — For article, "Child Support Enforce- 
ment: The New Mexico Experience," see 9 N.M.L. Rev. 25 
(1978-79). 

For article, "Arbitration of Domestic Relations Disputes 
in New Mexico," see 16 N.M.L. Rev. 321 (1986). 


40-6A-103. State tribunal and support enforcement agency. 


A, The district courts are the tribunals of this state. 
B. The human services department is the support enforcement agency of this state. 


History: Laws 1994, ch. 107, § 102; 1997, ch. 9, § 2; 
recompiled as 40-6A-105 by Laws 2005, ch. 166, § 47; 
§ 40-6A-105 recompiled as § 40-6A-103 by Laws 2011, 
ch. 159, § 2. 

Recompilations. — Laws 2011, ch. 159, § 2 recompiled 
former 40-6A-105 NMSA 1978 as 40-6A-103 NMSA 1978, 
effective May 18, 2016. 

Laws 2005, ch. 166, § 2 recompiled former 40-6A-103 
NMSA 1978 as 40-6A-104 NMSA 1978, effective June 17, 
2005. 


40-6A-104. Remedies cumulative. 


Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §$ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, desig- 
nated the human services department as the support en- 
forcement agency of New Mexico. 


A. Remedies provided by the Uniform Interstate Family Support Act are cumulative and do 
not affect the availability of remedies under other law or the recognition of a hy support order 


on the basis of comity. 


B. The Uniform Interstate Family Support Act does not: 
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(1).. provide the exclusive method of establishing or enforcing a seprene order under. the 
law of this state; or 

(2) grant a tribunal of this state iuribditicont to render jndement or issue an order aE. 
to child custody or visitation in a proceeding puatiens to the, Uniform Interstate Family Fa $s 
Ase ae 


History: Laws 1994, ch. 107, § 103; amended and The 2005 amendment, effective June. 17, 2005, pro- 


recompiled as 40-6A-104 by Laws 2005, ch. 166, §.2; vided in Subsection (a) that the remedies do not affect 
2011, ch. 159, § 3. available remedies under other law, including the recog- 

Compiler’s notes. — Laws 2016, ch. 61, § 1 Tpnekied nition of a support order of a foreign country of political 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause’ subdivision on the basis of comity and added Subsections 
and contingent effective date, respectively, effective (b)(1) and (2) to provide’ that the Uniform Act does not 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 provide the exclusive method of establishing or enforcing 
through 68, effective May 18, 2016. For provisions of Laws support orders or grant a tribunal of New Mexico jurisdic- 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- tion to render judgment or issue an order relating to cus- 


100 NMSA 1978. tody or visitation in a proceeding under the Uniform, Act. 
The 2011 amendment, effective May 18, 2016, made york ei 
stylistic changes. 


40-6A-105. Application of Uniform Interstate Family Support Act to 
resident of foreign country and foreign support proceeding. 


A. A-tribunal of this state shall apply Sections 40-6A-101 through 40-6A-616 NMSA 1978 
and, as applicable, Sections 40-6A-701 through 40-6A-713 NMSA 1978, to a support prota aen 
involving: 

(1) a foreign support eer 
(2) a foreign tribunal; or . 
(3) an obligee, obligor or child residing in a foreign country. 

B. A tribunal of this state that is requested to recognize and enforce a support order on the ba- 
sis of comity may apply the procedural and substantive provisions of Sections 40-6A-101 through 
40-6A-616 NMSA 1978. 

C... Sections 40-6A-701.through 40-6A-713 NMSA 1978 shall apply only to a support proceeding 
pursuant to the convention. In such a proceeding, if a provision of Sections 40-6A-701 through 40- 
6A-713 NMSA 1978 is inconsistent with Sections 40-6A-101 through, 40-6A-616 NMSA 1978, the 
provisions of Sections 40-6A-701 through 40-6A-713 NMSA 1978 control. 


History: 1978 Comp,, § 40-6A-105, enacted by Laws 2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
2011, ch. 159, § 4. 100 NMSA 1978. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed _ Recompilations, — Laws 2011, ch. 159, § 2 recompiled 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause former 40-6A-105 NMSA 1978 as 40- 6A- 103 NMSA 1978, 
and contingent effective date, respectively, effective . effective May 18, 2016. 

May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 Laws 2005, ch. 166, § 47 recompiled former 40-6A-102 
through 68, effective May.18, 2016. For provisions of Laws NMSA 1978 as 40-6A-105 NMSA 1978, effective June:17, 
2005. , 
ARTICLE 2 
JURISDICTION ni 
-PARTA 


EXTENDED PERSONAL JURISDICTION 


40-6A-201. Bases for jurisdiction over nonresident. 


A. Ina GASCBRAIBIE to establish or enforce a support order or to determine Ara TEA of a ehilds 
a tribunal of this state may exercise personal jurisdiction over a nonresident individual or the in- 
dividual's guardian or conservator if: 
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(1) the individual is personally served with notice within this state; 

(2) the individual submits to the jurisdiction of this state by consent, by entering a general 
appearance or by filing a responsive document pavile the effect at Waiving any contest to personal 
jurisdiction; 

(3) the individual resided with the child in this uthte’ i 

(4) the individual resided in this state and provided Ua ray | expenses or support for the 
child; 

(5) the child resides in this state asa result of the acts or cee sciivies of the individual; 

(6) the individual engaged in sexual intercourse in this state and the child may “age been 
poe by that act of intercourse; 

(7) the individual asserted parentage of a child j in the putative father Pogfistiry rebate te 
in fais state by the department of health; or 

(8) there is any other basis consistent with the constitutions of this state and the United 
States for the exercise of personal jurisdiction. 

B. The bases of personal jurisdiction set forth in Subsection A cf this section or in any other 
law of this state may not be used to acquire personal jurisdiction ‘or a tribunal of this state to 
modify a child support order of another state unless the requirements of Section 40-6A-611 NMSA 
1978 are met or, in the case of a foreign suppor aes unless the requirements of Section 40-6A- 
615 NMSA 1978 are met. 


History: Laws 1994, ch. 107, § 201; 2005, ch. 166, § 3; and no continuance was requested, was denied as the Re- 


2011, ch. 159, § 5. ciprocal Act does not violate the fourteenth amendment as 
Compiler’s notes. — Laws 2016, ch, 61, § 1 repealed claimed by the defendant, and there was no denial of due 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause process or equal pro‘ection of the law. State ex rel. Terry 
and contingent effective date, respectively, effective May 18; v. Terry, 1969-NMSC-040, 80 N.M. 185, 453 'P.2d 206 (de- 
2016, thereby making Laws 2011, ch, 159, §§ 1 through 68, cided under prior lav ), 
effective May 18; 2016, For provisions of Laws 2011, ch. 159, :: Requirements o: due process complied with, — 
§§ 69 and 70, see compiler’s note to 40-6A-100 NMSA 1978. _ . That.there is no deprivation of due process.is clear. When 
The 2011 amendment, effective May 18, 2016, granted the court of this state receives the papers from the initi- 
New Mexico courts personal jurisdiction to modify a for- ating state the defendant is given notice, an opportunity 
eign support order if the requirements of Section 40-6A- to be heard, by deposition to examine and cross-examine 
615 NMSA 1978 are met. the plaintiff and any. witness that. may have testified: in 
The 2005 amendment, effective June 17, 2005, deleted the initiating state, to examine and cross-examine any 
in Subsection (a) jurisdiction to modify a support. order or witnesses that may testify in this state, to meet opposing 
to determine parentage and added Subsection (b), to pro- evidence, and to opp..se with evidence. Thus the require- 
vide that. jurisdiction under Subsection (a) does not confer ments of due process are complied with. State ex rel. Terry 
jurisdiction on a tribunal to modify a child support order v. Terry, 1969-NMSC.040, 80 N.M. 185, 453 P.2d 206. 
of another state unless the requirement of Section 40-6A- Status as Indian aot shield where significant con- 
611 or 40-6A-615 NMSA 1978 are met. tacts with other jurisdiction. — Where the totality 


of the marriage relationship shows significant contacts 


ANNOTATIONS with jurisdictions otlier than the Zuni reservation, appel- 

Modification affecting non-residential parent. lant cannot interpose his special status as an Indian asa 
— The Uniform Interstate Family Support Act (Chap- shield to protect him from obligations that result from his 
ter 40, ‘Article 6A NMSA 1978) supplements human ~~ ™artiage to appellee which had been entered into off the 


services department's authority under the Public Assis- reservation. Natewg , Natewa, 1972-NMSC-049, 84 N.M. 


tance Act (27-2-1 NMSA 1978 et seq.) and that human 69, 499 P.2d 691 (decided under former law). ey 
services department therefore has the authority to bring All that was neec ed for proper jurisdiction in pro- 
an action 'to modify the child support obligation ofa non- _ ceeding under former act was the presence of the hus- 
custodial parent residing in another state under UIFSA, band or father in the .cesponding state, the presence of the 
State ex rel. Washington Human Servs.Dep't v, Jackson, child or the wife in «nother state, and the existence of a 
2007-NMCA-061, 141 N.M. 647, 159 P.3d 1132. duty of support on the part of the father under the laws of 
Subject matter jurisdiction. — Where parent who the responding state Natewa v. Natewa, 1972-NMSC-049, 
was a resident of Texas filed a petition in New Mexico to 84 N.M. 69, 499 P.2d 391 (decided under prior law). 
enforce the provisions of a Texas judgment, the New Mex- Enforcement of provisions does not interfere 
ico court had personal jurisdiction over the parent regard- with Indian goverment or federal grant. — The en- 
ing the Texas judgment and subject matter jurisdiction to’ ” forcement of the New Mexico Revised Uniform Reciprocal 
enforce, but not to modify, the child support order:in the ji). Enforcement of Support Act does not interfere with the 


Texas judgment. Harbison v. Johnston, 2001-NMCA-051, internal self-government of the Zuni tribe or contravene 
130 N.M. 595, 28 P.3d 1136. an express federal grant or reservation by placing juris- 

No denial of due process or equal protection un- | | diction of actions to enforce support obligations in the 
der former 40-6-1 NMSA 1978 et.seq. — Defendant's district courts of New Mexico rather than tribal courts, 


as the support oblige ion here arises from the marital re- 

lationship between appellant and appellee. Natewa v. Na- 
_ tewa,; 1972-NMSC-049, 84 -N.M. 69, 499 P.2d 691 (decided 
under prior law). 


claim of deprivation of due process in that he did not have 
an opportunity to examine plaintiff, where no explanation — 
was made as to why plaintiff's deposition was not taken, 
there was no attempt to obtain further information from 
her by way of discovery under the provisions of this law, 
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Extradition provisions apply to reciprocal sup- |; demanding state has a specific statute making it a crime 
port provisions. — The real effect of former 40-6-5 to fail to support a wife or child when the "failure" by the 
NMSA 1978 was to make 31-4-6 NMSA 1978 specifically accused occurs when he is beyond the borders of the de- 
applicable to extradition for the crime of nonsupport. Un+ . manding state, 1953-54 Op. Att'y Gen. No. 53-5713 (ren- 
der this section, in considering a requested extradition, - dered under former law). 


the governor of this state need not look to see whether the 


40-6A-202. Duration of personal jurisdiction. 


Personal jurisdiction acquired by a tribunal of this state in a proceeding under the Uniform 
Interstate Family Support Act or other law of this state relating to a support order continues as 
long as a tribunal. of this state has continuing, exclusive jurisdiction to modify its order or continu- 
ing jurisdiction to enforce its order as provided by Sections 40-6A-205, 40-6A-206 and 40-6A-211 
NMSA 1978. 


History: Laws 1994, ch. 107, § 202; repealed and re- ‘Repeal and reenactments. — Laws 2005, ch. 166, § 4 
enacted by Laws 2005, ch. 166, § 4. repealed and reenacted 40-6A-202 NMSA 1978, effective 
June 17, 2005, 


PART B 
PROCEEDINGS INVOLVING TWO OR MORE STATES 


40-6A-203. Initiating and responding tribunal of state. 


Pursuant to the Uniform Interstate Family Support Act, a tribunal of this state may serve as an 
initiating tribunal to forward proceedings to a tribunal of another state or a foreign country and as 
a responding tribunal for proceedings initiated in another state or a foreign country. 


History: Laws 1994, ch. 107, § 203; 1997, ch. 9, § 3; 2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
2011, ch. 159, § 6. 100 NMSA 1978. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed The 2011 amendment, effective May 18, 2016, in- 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause cluded foreign countries within the scope of this section. 
and contingent effective date, respectively, effective The 1997 amendment, effective July 1, 1997, deleted 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 "this" following "of" from the section heading. 


through 68, effective May 18, 2016. For provisions of Laws 


40-6A-204. Simultaneous proceedings. 


A. A tribunal of this state may exercise jurisdiction to establish a support order if the petition 
or comparable pleading is filed after a petition or comparable pleading is filed in another state or 
a foreign country only if: 

(1). the petition or comparable pleading in this state is filed before the expiration of the 
time allowed in the other state or the foreign country for filing a responsive pleading challenging 
the exercise of jurisdiction by the other state or the foreign country; 

(2) the contesting party timely challenges the exercise of jurisdiction in the other state or 
the foreign country; and 

(3) ..if relevant, this state is the home state of the child. 

B. A tribunal of this state may not exercise jurisdiction to establish a support order if the pe- 
tition or comparable pleading is filed before a petition or:comparable pleading is filed in another 
state or a foreign country if: 

(1) the petition or comparable pleading in the other state or foreign country is filed before 
the expiration of the time allowed in this state for filing a responsive pleading challenging the ex- 
ercise of jurisdiction by this state; 

(2) the contesting party timely challenges the exercise of jurisdiction in this state; and 

(3) -if relevant, the other state or foreign country is the home state of the child. 
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History: Laws 1994, ch. 107, § 204; 2005, ch. 166, § 5; 2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 


2011, ch. 159, § 7. 100 NMSA 1978. 

Compiler's notes. — Laws 2016, ch: 61, § 1 repealed The 2011 amendment, effective May 18, 2016, in- 
Laws 2011, ch. 159, §§.69 and 70, an applicability clause cluded foreign countries within the scope of this section. 
and -contingent effective date, respectively, effective The 2005 amendment, effective June 17, 2005, de- 
May 18, 2016, thereby making Laws 2011, ch, 159, §§ 1 leted "in another state" from the catchline. 


through 68, effective May 18, 2016. For provisions of Laws 


40-6A-205. Continuing, exclusive jurisdiction to modify child-support 
order. 


A. A tribunal of this state that has issued a child-support order consistent with the law of this 
state has and shall exercise continuing, exclusive jurisdiction to modify its child-support order if 
the order is the controlling order and: 

.. (1) at the time of the filing of a request for modification this state is the residence of the 
obligor, the individual obligee or the child for whose benefit the support order is issued; or 

(2) even if this state is not the residence of the obligor, the individual obligee or the child 
for whose benefit the support order is issued, the parties consent in a record or in open court that 
the tribunal of this state may continue to exercise jurisdiction to modify its order. 

B. A tribunal of this state that has issued a child-support order consistent with the law of this 
state may not exercise continuing, exclusive jurisdiction to modify the order if: 

(1) .all of the parties who are individuals file consent in a record with the tribunal of this 
state that a tribunal of another state that has jurisdiction over at least one of all the parties who 
is an individual or that is located in the state of residence of the child may modify the order and 
assume continuing, exclusive jurisdiction; or 

(2) its order is not the controlling order. 

C. Ifa tribunal of another state has issued a child-support order pursuant to the Uniform In- 
terstate Family Support Act or a law substantially similar to that act that modifies a child-support 
order of a tribunal of this state, tribunals of this state shall recognize the continuing, exclusive 
jurisdiction of the tribunal of the other state. 

D. Atribunal of this state that lacks continuing, exclusive jurisdiction to modify a child-support 
order may serve as an initiating tribunal to request a tribunal of another state to modify a support 
order issued in that state. 

KE. A temporary support order issued ex parte or pending resolution of a jurisdictional conflict 
does not create continuing, exclusive jurisdiction in the issuing tribunal. 


History: Laws 1994, ch. 107, § 205; 1997, ch. 9, § 4; (1) and (2) to provide that a New Mexico tribunal does not 


2005, ch. 166, § 6; 2011, ch. 159, § 8. have continuing exclusive jurisdiction to modify a child- 
Compiler’s notes, — Laws 2016, ch. 61, § 1 repealed support order if all parties file a consent that a tribunal 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause of another state that has jurisdiction of one party may 
and contingent effective date, respectively, effective modify the order and assume jurisdiction or the order is 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 not the controlling order; provided in Subsection (c) that 
through 68, effective May 18, 2016. For provisions of Laws if a tribunal of another state has issued a child-support 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- order under the Uniform Interstate Family Support Act 
100 NMSA 1978, or a similar act that modifies a child-support order of New 
The 2011 amendment, effective May 18, 2016, ritetle Mexico, then the New Mexico:tribunals shall recognize 
stylistic changes. the jurisdiction of the tribunal of the other state; added 
The 2005 amendment, effective June 17, 2005, pro- Subsection (d) to provide that a tribunal in New Mexico 
vided in Subsection (a) that a tribunal in New Mexico that that lacks jurisdiction to modify a child-support order 
has issued a child-support order has continuing jurisdic- may serve as an initiating tribunal to request a tribunal 
tion to modify the order it the order is the controlling or- of another state to modify the support order issued in that 
der; deleted the former language in Subsection (a)(2) and state; and deleted former Subsection (f) which provided 
provided that a New Mexico tribunal has continuing juris- that a tribunal in New Mexico that has issued a child- 
diction even if the obligor, obligee or the child do not reside support order has jurisdiction over a spousal support or- 
in New Mexico but consent to the jurisdiction of the tribu- der but may not modify a spousal support order issued by 
nal to modify the child support order; deleted in Subsec- another state. 
tion (b) the qualification that the order has been modified The 1997 amendment, effective July 1, 1997, sub- 
by a tribunal in another state; deleted former Subsection stituted "all of the parties who are individuals have" for 
(c) which provided for the loss of jurisdiction by a New "each individual party has" and "consents" for "consent" 
Mexico tribunal if the tribunal of another state modified near the beginning of Subsection (a)(2). 


a child-support order of New Mexico; added Subsection (b) 
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40-6A-206 


ANNOTATIONS 


Law of state where respondent present applica- 
ble. — Under former 40-6-4 and 40-6-7 NMSA 1978, the 
duty of support imposed bythe. laws of this state or the 
laws of the state where respondent was present for any 
period during which support is sought are binding upon 
the respondent regardless of the presence or residence 
or the petitioner-obligee. State ex rel. Alleman v. Shoats, 


DOMESTIC AFFAIRS 


40-6A-207 


1984-NMCA-072, 101 N.M. 512, 684 “s 1177 (decided 
under former law). 
No absolute right of obligee to aiioad applicable 


- law. — The choice of law provision in the former recip- 
* rocal enforcement act was intended to prevent the obli- 


gee from having the absolute right to choose the appli- 
cable law as her interest might dictate, Altman v, Altman, 
1984-NMCA-060, 101 N.M. 880, 683 P.2d 62 (decided un- 
der former law). 


40-6A-206. Continuing jurisdiction to enforce child-support order. 


A. A tribunal of this state that has issued a child-support order consistent with the law of this 
state may serve as an initiating tribunal to request a tribunal of another state to enforce: 

(1) the order if the order is the controlling order and has not been modified by a tribunal of 

another state that assumed jurisdiction pursuant to the Uniform Interstate Family Support Act; 


or 


(2) a money judgment for arrears of support and interest on the order accrued before a 
determinationthat an order of a tribunal of another state is the controlling order. 
B. A tribunal of this state having continuing jurisdiction over a support order may act as a 


responding tribunal to enforce the order. 


History: Laws 1994, ch. 107, § 206; 2005, ch. 166, § 7; 
2011, ch. 159, § 9. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, made 
stylistic changes. 


The 2005 amendment, effective June 17, 2005, added 
Subsections (a)(1) and (2) to provide that a New’ Mexico 
tribunal may request.a tribunal of another state to en- 
force a New Mexico child-support order or a money judg- 
ment for arrears of support; deleted language in Subsec- 
tion (b) which provided that if a party did not reside in 
the issuing state, then a tribunal could receive evidence or 
discovery from another state; and deleted Subsection (c) 
which provided that a New Mexico tribunal that lacks ju- 
risdiction over a spousal order cannot serve as a respond- 
ing tribunal to modify the other; of another state... 


PART C 
RECONCILIATION WITH ORDERS OF OTHER STATES 


40-6A-207. Determination of controlling child-support order, 


A. Ifa proceeding is brought pursuant to the Uniform Interstate Family Support Act and aly 


one tribunal has issued a child-support order, the order at pare tribunal controls and eball he so 
recognized. 

B.. Ifa proceeding is brought pursuant to the Uniform faearEyatS Family Support Aet and two 
or more child- -support orders have been issued by tribunals of this state, another state or a foreign 
country with regard to the same obligor and same child, a tribunal of this state having personal ju- 
risdiction over both the obligor and individual obligee shall apply the following rules and by order 
shall determine which order controls and must be recognized: 

(1) if only one of the tribunals would have continuing, exclusive jurisdiction pursuant to 
the Uniform Interstate Family Support Act, the order of that tribunal controls; 
(2) if more than one of the tribunals would have continuing, exclusive jurisdiction pursu 
ant to the Uniform Interstate Family Support Act: 
(a) “an order issued by a tribunal in the current home state of the child controls; or, 
‘(b),. if an order has not been issued in the current home state of the child, the order 
most recently issued controls; and. war BK 
(3) if none of the tribunals would have continuing, exclusive fariaieticd pursuant to the 
Uniform Interstate Family Support Act, the tribunal of this state shall issue a child-support-order, 
which controls. 
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C. If two or more child-support orders have been issued for the same obligor and same child 
upon request of a party who is an individual or that is a support enforcement agency, a tribunal of 
this state having personal jurisdiction over both the obligor and the obligee who is an individual 
shall determine which order controls pursuant to Subsection B of this section. The request may be 
filed with a registration for enforcement or registration for modification pursuant to Sections 40- 
6A-601 through 40-6A-615 NMSA 1978, or may be filed as a separate proceeding. 

D. A request to determine which is the controlling order shall be accompanied by a copy of ev- 
ery child-support order in effect and the applicable record of payments. The requesting party shall 
give notice of the request to each party whose rights may be affected by the determination. 

E. The tribunal that issued the controlling order under Subsection A;B or C of this section has 
continuing jurisdiction to the extent provided in Section 40-6A-205 or 40-6A-206 NMSA 1978. 

F. A tribunal of this state that determines by order which is the controlling order pursuant to 
Paragraph (1) or (2) of Subsection B or Subsection C of this section or that issues a new controlling 
order pursuant to Paragraph (3) of Subsection B of this section shall state in that order: 

(1) the basis on which the tribunal made its determination; 

(2) the amount of prospective support, if any; and 

(3) the total amount of consolidated arrears and accrued interest, if any, under all of the 
orders after all payments made are credited as provided by Section 40-6A-209 NMSA 1978. 

G. Within thirty days after issuance of an order determining which is the controlling order, the 
party obtaining the order shall file a certified copy of it in each tribunal that issued or registered 
an earlier order of child support. A party or support enforcement agency obtaining the order that 
fails to file a certified copy is subject to appropriate sanctions by a tribunal in which the issue of 
failure to file arises. The failure to file does not affect the validity or enforceability of the control- 
ling order. 

H. An order that has been determined to be the controlling order, or a judgment for consoli- 
dated arrears of support and interest, if any, made pursuant to this section must be recognized in 
proceedings under the Uniform Interstate Family Support Act. 


History: Laws 1994, ch. 107, § 207; 1997, ch. 9, § 5; interest; provided in Subsection (g) that a support en- 
2005, ch. 166, § 8; 2011, ch. 159, § 10. forcement agency that fails to file a copy of the order as 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed required may be subject to sanctions; and added Subsec- 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause tion (h) to provide that a controlling order or a judgment 
and contingent effective date, respectively, effective for consolidated arrears of support and interest must be 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 recognized in a proceeding under the Uniform Interstate 
through 68, effective May 18, 2016. For provisions of Laws Family Support Act. 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- The 1997 amendment, effective July 1, 1997, substi- 
100 NMSA 1978. tuted "controlling child-support order" for "child support 

The 2011 amendment, effective May 18, 2016, in- orders" in the section heading and rewrote this section to 
cluded tribunals of foreign countries within the scope of _._ the extent that a detailed comparison is impracticable. 
Subsection B. 

The 2005 amendment, effective June 17, 2005, pro- ANNOTATIONS 
vided in Subsection (b) that in a proceeding under the Laws of New Mexico have long required father to 
Uniform Interstate Family Support Act, if more than one support children and such a duty is emphasized under 
child-support order has been issued with regard to the the provisions of the Reciprocal Enforcement Act. State ex 
same obligor and the same child, then a New Mexico tri- rel. Terry v. Terry, 1969-NMSC-040, 80 N.M., 185, 453 P.2d 
bunal that has personal jurisdiction of the obligor and the 206 (decided under prior law). ‘ i 
obligee shall apply the rules in Subsection (b) to deter- Law of state where respondent present applica- 
mine which order controls; provided in Subsection (c) that ble. — Under former 40-6-4 and 40-6-7 NMSA 1978, the 
if more than one child-support order has been issued with duty of support imposed by the laws of this state or the 
regard to the same obligor and the same child, then upon laws of the state where respondent was present for any 
request of a party or a support enforcement agency, a New period during which support is sought were binding upon 
Mexico tribunal which has personal jurisdiction over the the respondent regardless of the presence or residence 
obligor and the obligee shall determine which order con- of the petitioner-obligee. State ex rel. Alleman v. Shoats, 
trols and that the request.may be filed with a registra- 1984-NMCA-072; 101 N.M. 512, 684 P.2d 1177 (decided 
tion for enforcement or modification or as a separate pro- under prior law). ; 
ceeding; added Subsection (d) to provide that a request to Am. Jur. 2d, A.L.R. and ©.J.8. references. — Con- 
determine a controlling order shall be accompanied by a struction and effect of provision of Uniform Reciprocal 
copy of every child-support order in effect and payment Enforcement of Support Act that no support order shall 
records; added the reference to Section 40-6A-206 NMSA supersede or nullify any other order, 31 A.L.R.4th 347. 
1978 in Subsection (e); added Subsections (f)(2) and (3) to Postmajority disability as reviving parental duty to 
require that an order shall state the amount of the pro- support child, 48 A.L.R.4th 919, 


spective support and the amount of arrears and accrued 
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40-6A-208. Child support orders for two or more obligees. 


In responding to registrations or petitions for enferderient of two or more child support orders in 
effect at the same time with regard to the same obligor and different individual obligees, at least, 
one of which was issued by a tribunal of another state or a foreign country, a tribunal of this state 
shall enforce those orders in the same manner as if the orders had been issued by a tribunal of 
this state. 


} 


History: Laws 1994, ch. 107, § 208; 2005, ch. 166, § 9; 2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 


2011, ch, 159, § 11. “100 NMSA 1978. ) 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed The 2011 amendment, effective May 18, 2016, in- 

Laws 2011, ch, 159, §§ 69 and 70, an applicability clause cluded tribunals of foreign countries within the scope of 

and, contingent effective date, respectively, effective this section. 

May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 The 2005 amendment, effective June Fi, 2005, de- 

through 68, effective May 18, 2016. For provisions of Laws leted "multiple" in two places. 


23 


40-6A-209. Credit for payments. 


A tribunal of this state shall credit amounts collected for a particular period pursuant to any 
child-support order against the amounts owed for the same period under any other child-support 
order for support of the same child issued by a tribunal of this or another state or a foreign country. 


History: Laws 1994, ch. 107, § 209; 2005, ch. 166, The 2011 amendment, effective May 18, 2016, in- 
§ 10; 2011, ch. 159, § 12. | cluded tribunals of sseeee a countries within the scope of 
‘Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed this section. ' 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause The 2005 pendant! effective June 17, 2005, pro- 
and contingent effective date, respectively, effective vided that a New Mexico tribunal shall credit amounts 
May 18, 2016, thereby making Laws 2011, ch. 159,-§§ 1 collected for a particular period against the amount owed 
through 68, effective May 18, 2016, For provisions of Laws for the same period under any other child-support order 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- for the same child. 
100 NMSA 1978. 


40-6A-210. Application of the Uniform Interstate Family Support Act to 
a nonresident subject to personal jurisdiction. 


A tribunal of this state exercising personal jurisdiction over a nonresident ina proceeding pur- 
suant to the Uniform Interstate Family Support Act, pursuant to other law of this state relating to 
a support order or recognizing a foreign support order may receive evidence from outside this state 
pursuant to Section 40-6A-316 NMSA 1978, communicate with a tribunal outside this state pursu- 
ant to Section 40-6A-317 NMSA 1978 and obtain discovery through a tribunal outside this state 
pursuant to Section 40-6A-318 NMSA 1978. In all other respects, Sections 40-6A-301 through 40- 
6A-616 NMSA 1978 do not apply and the tribunal shall apply the procedural and substantive law 
of this state. 


History: Laws 2005, ch. 166, § 11; 2011, ch. 159, § 13. 2011, ch»159, §§ 69 and 70, see compiler’s note to 40-6A- 


Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 100 NMSA 1978. 
Laws 2011, ch, 159, §§ 69 and 70, an applicability clause The 2011 amendment, effective May 18, 2016, nar- 
and contingent effective date, respectively, effective. rowed the scope of the inapplicable sections to Sec- 


May 18, 2016, thereby making Laws 2011, ch. 159, 8§ 1 tions: 40-6A-301 through 40-6A-616 NMSA 1978. 
through 68, effective May 18, 2016. For provisions of Laws ot 


40-6A-211. Continuing, exclusive jurisdiction to modify 
spousal-support order. 


_A. A tribunal of this state issuing a spousal-support order consistent with the law of this state 


has continuing, exclusive jurisdiction to modify the spousal-support order through the existence of 
the support obligation. 
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B. A tribunal of this state may not modify a spousal-support ordar issued by a tribunal of an 
other state or a foreign country having continuing, exclusive jurisdiction over that order pursuant 
to the law of that state or foreign country. 

C. A tribunal of this state that has continuing, exclusive jurisdiction over a spousal-support 
order may serve as: ; 

(1) an initiating tribunal to request a tribunal of another state to enforce the spousal- 
support order issued in this state; or 
(2) a responding tribunal to enforce or modify its own spous''l-support order. 


History: Laws 2005, ch. 166, § 12; 2011, ch. 159, § 14. ordered the father t: reimburse the children, youth and 


Compiler’s notes. — Laws 2016, ch..61, § 1 repealed families department for child support due for the time 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause the child was in the custody of the department and dis- 
and contingent effective date, respectively, effective May 18, missed the mother’s claim for child support from the fa- 
2016, thereby making Laws 2011, ch. 159, §§ 1 through 68, ther.and the mother then invoked the jurisdiction of the 
effective May 18, 2016. For provisions of Laws 2011, ch.'159, Texas court to establ sh child support from the father, the 
§§.69 and 70, see compiler’s note to 40-6A-100 NMSA 1978. human services department was precluded from collater- 

The 2011 amendment, effective May 18; 2016, in- ally attacking the Texas order in the New Mexico neglect 
cluded tribunals of foreign countries within the scope of case and from relitizating the mother’s claims of child 
Subsection B, support from the father. State ex rel. CYFD v. Andree G., 

ANNOTATIONS 2007-NMCA-156, 14); N.M. 195, 174 P.3d 531. 


Collateral attack on foreign order of child sup- 
port. — Where, in a neglect case, the New Mexico court 


ARTICLE 3 
CIVIL PROVISIONS OF GENERAL APF LICATION 


40-6A-301. Proceedings under the Uniform Intersta‘e Family Support Act. 


A. Except as otherwise provided in the Uniform Interstate Family Support Act, Sections 40- 
6A-301 through 40-6A-319 NMSA 1978 apply to all proceedings pur; uant to that act. 

B. An individual petitioner or a support enforcement agency may initiate a proceeding autho- 
rized pursuant to the Uniform Interstate Family Support Act by fil ng a petition in an initiating 
tribunal for forwarding to a responding tribunal or by filing a petit on or a comparable pleading 
directly in a tribunal of another state or a foreign country that has o: can obtain personal jurisdic- 
tion over the respondent. . 


History: Laws 1994, ch. 107, § 301; 2005, ch. 166, 2011, ch. 159, §$ 69 ond 70, see compiler’s note to 40-6A- 
§ 18; 2011, ch. 159, § 15. 100 NMSA 1978, 

Cross references, — For service of process outside The 2011 amencment, effective May 18, 2016, in- 
this state, see Paragraph M of Rule 1-004 NMRA. cluded tribunals of foreign countries within the scope of 

For depositions within this state in an action pending Subsection B, 
in another state, see Paragraph B(6) of Rule 1-045 NMRA. The 2005 amendment, effective June 17, 2005, 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed changed the reference in Subsection (a) from "this article" 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause to "Sections 40-6A-3)1 through 40-6A-319 NMSA 1978"; 
and contingent effective date, respectively, effective and deleted former ‘jubsection (b) which listed the pro- 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 ceeding that were provided in the Uniform Interstate 


through 68,,effective May 18, 2016, For provisions of Laws Family Support Act. 


40-6A-302. Proceeding by minor parent. 


A minor parent, or a guardian or other legal representative of a niinor parent, may maintain a 
proceeding on behalf of or for the benefit of the minor's child. 


History: Laws 1994, ch. 107, § 302; 2005, ch. 166, | For rules of procedure, see the Rules of Civil Procedure 


§ 14, for the District. Couris, Rule 1-001 NMRA. 
Cross references, — For age of seth see 28-6-1 _ The 2005 amend;ent, effective June 17, 2005, in the 
NMSA 1978. , catchline changed "Action" to "Proceeding". 
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40-6A-303. Application of law of state. 


DOMESTIC AFFAIRS 


40-6A-305 


Except as otherwise provided by the Uniform ioperstane Family, Support Act, a icrendantd tri- 


bunal of this state shall: 


A. apply the procedural and substantive er generally Bodiechi to vinta proceedings origi- 
nating in this state and may exercise all powers and provide all remedies available in those ial 


ceedings; and 


B. determine the duty of support and the amount payable in accordance with the law and sup- 


port guidelines of this state. 


History: Laws 1994, ch. 107, § 303; 1997, ch. 9, § 6; 
2005, ch. 166, § 15; 2011, ch, 159, § 16. 

Compiler’s notes. — Laws 2016, ch, 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70,:an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 


The 2011 amendment, effective May 18, 2016; made 
stylistic changes. 

The 2005 amendment, effective June 17, 2005, deleted 
the provision in Subsection (1) that a responding tribunal 
shall apply the rules on choice of law, 

The 1997 amendment, effective July 1, 1997, deleted 
"this" preceding "state" in the section heading. 


2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978, 


40-6A-304. Duties of initiating tribunal. 


A. Upon the filing of a petition authorized pursuant to the Uniform Interstate Family Support 
Act, an initiating tribunal of this state shall forward the petition and its accompanying documents: 
(1) to the responding tribunal or appropriate support enforcement agency in the respond- 
ing state; or 
(2) if the identity of the responding tribunal is unknown, to the state information agency 
of the responding state with a request that they be forwarded to'the appropriate tribunal and that 
receipt be acknowledged. 

B. If requested by the responding tribunal, a tribunal of this state shall issue a certificate or 
other document and make findings required by the law of the responding state. If the responding 
state is in a foreign country, upon request, the tribunal of this state shall specify the amount of 
support sought, convert that amount into the equivalent amount in the foreign currency under 
applicable official or market exchange rate as publicly reported and provide any other documents 


necessary to satisfy the requirements of the responding foreign tribunal. 


History: Laws 1994, ch. 107, § 304; 1997, ch. 9, § 7; 
2005, ch. 166, § 16; 2011, ch, 159, § 17. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch, 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, in- 
cluded foreign tribunals within the scope of Subsection B. 

The 2005 amendment, effective June 17, 2005, de- 
leted the requirement that three copies of the petition be 
forwarded to the responding tribunal in Subsection (a); 


deleted the qualification in Subsection (b) that the re- 
sponding state not have enacted the Uniform Interstate 
Family Support Act or a similar law or procedure; pro- 
vided that upon request of a responding tribunal, a New 
Mexico tribunal shall issue a certificate or document and 
make finding required by the other state; and provided 
that if the responding state is a foreign country or politi- 
cal subdivision that, upon request, a New Mexico tribunal 
shall convert the amount of child support into the equiva- 
lent amount of foreign currency under the exchange rate 
that is publicly reported 

The 1997 amendment, effective July 1, 1997, desig- 
nated the existing language as Subsection (a) and added 
Subsection (b), 


40-6A-305. Duties and powers of responding tribunal. 


A. When a responding tribunal of this state receives a petition or comparable pleading from an 
initiating tribunal or directly pursuant to Subsection B of Section 40-6A-301 NMSA 1978, it shall 
cause the petition or pleading to be filed and notify the petitioner where and when it was filed. 

B. A responding tribunal of this state, to the extent not prohibited by other law, may do one or 


more of the following: 


(1) establish or enforce a support order, modify a child-support order, determine the con- 
trolling child-support order or determine parentage of a child; 
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(2) order an obligor to comply with a support order, specifying the amount and the manner 
of compliance; 

(3) order income withholding: 

(4) determine the amount of any arrearage and specify a method of payment; 

(5) enforce orders by civil or criminal contempt, or both; 

(6) set aside property for satisfaction of the support order; 

(7) place liens and order execution on the obligor's property; 

(8) order an obligor to keep the tribunal informed of the obligor's current residential ad- 
dress, electronic mail address, telephone number, employer, address of employment and telephone 
number at the place of employment; 

(9) issue a bench warrant for an obligor who has failed after proper notice to appear at a 
hearing ordered by. the tribunal and enter the bench warrant in any local and state computer sys- 
tems for criminal warrants; 

(10) order the obligor to seek appropriate employment by specified methods; 

(11) award reasonable attorney's fees and other fees and costs; and 

(12) grant any other available remedy. 

C. A-responding tribunal of this state shall include in a support order-issued pursuant to the 
Uniform Interstate Family Support Act, or in the documents accompanying the order, the calcula- 
tions on which the support order is based. | 

D. Aresponding tribunal of this state may not condition the payment of a support order issued 
pursuant to the Uniform Interstate Family spe ae Act upon compliance by a party with provi- 
sions for visitation. 

EK. Ifa responding tribunal of this state issues an order pursuant to the Uniform Interstate 
Family Support Act, the tribunal shall send a copy of the order to the petitioner and the respon- 
dent and to the initiating tribunal, if any. 

F. Ifrequested to enforce a support order, arrears or judgment or modify a avpport order stated 
in a foreign currency, a responding tribunal of this state shall convert the amount stated in the 
foreign currency to the equivalent amount i in dollars under applicable official or market exchange 
rate as publicly reported. 


Pwpeinn Laws 1994, ch. 107, § 305; 1997, ch. 9, § 8; arrearages and order defendant to pay child support even 
2005, ch. 166, § 17; 2011, ch. 159, § 18. though initiating state's decree may not be entitled to full 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed faith and credit because it lacked personal jurisdiction oyer 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause defendant. State ex rel. Alleman v. Shoats, 1984-NMCA-072, 
and contingent effective date, respectively, effective 101 N.M. 512, 684 P.2d 1177 (decided under prior law). 
May 18, 2016, thereby making Laws. 2011, ch. 159, §§ 1 Provisions for receipt: of evidence of out-of-state 
through 68, effective May 18, 2016. For provisions of ‘Laws obligor's defenses. — Where the obligor of an out-of- 
2011, ch. 159, $8 69 and 70, see compiler’s note to 40-6A- state child support obligation has provided evidence that 
100 NMSA 1978. constitutes a strong and convincing defense to the payment 

The 2011 amendment, effective May 18, 2016, autho- of support, the district court may order that the case be 
rized the court to order an obligor to keep the court in- continued to allow the obligee the opportunity to provide 
formed of the obligor’s electronic mail address. further evidence, either by appearing in person or by pro- 

The 2005 amendment, effective June 17, 2005, required viding deposition testimony. Furthermore, the district court 
in Subsection (b) that a New Mexico tribunal shall, to the = may order that if the obligee chooses to provide evidence by 
extent not prohibited by other law to determine the control- _., a deposition, then the petitioner must, pay the costs of the 
ling child-support order and added Subsection (f) to provide obligor's attorney to travel to an out-of-state deposition. It 
that if requested to enforce or modify an order or judgment would be unjust and inequitable to limit interrogation to 
expressed in a foreign currency, a New Mexico tribunal written questions under these circumstances, State ex rel. 
shall convert the amount to the equivalent amount in dol- California v, Ramirez, 1982-NMSC-141, 99 N.M. 92, 654 
lars under an exchange rate as publicly reported, P,2d 545 (decided under prior law). 

The 1997 amendment, effective July 1, 1997, in Sub- Jurisdictional requisites in responding state, — In 
section (a), substituted "Subsection (c) of Section 40-6A- a support proceeding initiated in another state and filed 
301 NMSA 1978" for "Section 301(c) of the Uniform Inter- in district court in New Mexico as the responding state, all 
state Family Support Act" and deleted "by first class mail" that is needed for proper jurisdiction is the presence of the 
following "the petitioner"; and in Subsection (e) deleted person owing support in New Mexico, the presence of the 
"by first class mail" preceding "the petitioner". <., child or person, owed support in another state, and the ex- 

istence of a duty of support under the laws of the respond- 
ANNOTATIONS ° ing state. State ex rel. Alleman v. Shoats, 1984-NMCA-072, 


101 N.M, 512, 684 P.2d 1177 (decided under prior law). 
Responding state may make independent find- 
ing as to necessary support..— The responding state 
has the authority to make an independent. finding on 
the amount of support necessary for the maintenance of 


Responding state not limited to enforcement of 
support order. — Power of district court in this state act- 
ing as responding state is not limited to enforcement of sup- 
port order of initiating state, so that New Mexico district 
court had jurisdiction to grant judgment for child support 
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a minor child, regardless of the amount which may have date a complaint is received and filed with the respond- 
been set by another court, and has discretionary equitable ing state, State ex rel. Alleman v. Shoats, 1984-NMCA-072, 


power to make an order of child support retroactive to the 101 N.M. 512, 684 P.2d 1177 (decided under prior law). 


40-6A-306. Inappropriate tribunal. 


If a petition or comparable pleading is. received. by an inappropriate tribunal of this state, the 
tribunal shall forward the pleading and accompanying documents to an appropriate tribunal of 
this state or another state and notify the petitioner where and when the pleading was sent. 


History: Laws 1994, ch. 107, § 306; 1997, ch. 9, § 9; The 2011 amendment, effective May 18, 2016, made a 
2005, ch. 166, § 18; 2011, ch. 159, § 19. stylistic change. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed The 2005 amendment, effective’ June 17, 2005, 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause changed "it" to "the tribunal". 
and contingent effective date, respectively, effective The 1997 amendment, effective July A 1997, deleted 


May 18, 2016, thereby making Laws 2011, ch, 159, §§°1 "by first class mail" following "the petitioner". 
through 68, effective May 18, 2016. For provisions of Laws 

2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 

100 NMSA 1978. 


40-6A-307. Duties of support enforcement agency. 


A. A support enforcement.agency of this state, upon request, shall provide services 8 ta, a peti- 
tioner in a proceeding pursuant to the Uniform Interstate Family Support Act. 

B. A support enforcement agency of this state that.is providing services to. the petitioner shall: 

(1) take all steps necessary to enable an appropriate tribunal of this state, another state or 
a foreign country to obtain jurisdiction over the respondent; 

(2) request an appropriate tribunal to set a date, time and place for a hearing; 

(3) . make a reasonable effort to obtain all relevant information, including information as to 
income.and property of the parties; 

(4) within two days, exclusive of Saturdays, Sundays and legal Pearce after receipt: ofa 
written notice in a record from an initiating, responding or registering tribunal, send a copy of the 
notice to the petitioner; 

(5) within two days, exclusive of Saturdays, Sundays and legal holidays, afer receipt of a 
written communication in a record from the respondent or the TERPOR SEES attorney, send a copy 
of the communication to the petitioner; and . 

(6) notify the petitioner if jurisdiction over the respondent dared at be obtained.: 

C. A support enforcement agency of this state that requests registration of a child-support or- 
der in this state for enforcement or for modification shall make reasonable efforts: 

(1) to ensure that the order to be registered is the controlling order; or . 

(2) if two'or more child-support orders exist and the identity of the controlling order has 
not been determined, to ensure that a request for such a deleurunaiiona is made in a tribunal hav- 
ing jurisdiction to do so. 

D. A support enforcement agency of this state that requests registration and enforcement of a 
support order, arrears or judgment stated in a foreign currency shall convert the amounts stated 
in the foreign currency into the equivalent amounts in dollars under the applicable official or mar- 
ket exchange rate as publicly reported. 

E. ..A.support.enforcement.agency of the state shall issue or request a tribunal of this state to 
issue a child-support order and an income-withholding order that redirect payment of current sup- 
port, arrears and interest if requested to do so by a support enforcement agency of another state 
pursuant to Section 40-6A-319 NMSA 1978. 

FE. The Uniform Interstate Family Support Act does a Seantis or negate : a relationship of at- 
torney and client or other fiduciary relationship between a support enforcement agency or the at- 
torney for the agency and the individual being assisted by the agency, 


History: adie 1994, ch. 107, § 307; 1997, ch. 9, § 10; rar references,|+ For the human services depart. 
2005, ch. 166, § 19; 2011, ch, 159, § 20. ment, see 9-8-1 to 9-8-14 NMSA°1978.)° © 
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Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch: 159, §§ 1 
through 68; effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, in- 
cluded tribunals of another state or.a foreign country 
within the scope of Subsection B. 

The 2005 amendment, effective June 17, 2005, added 
Subsection (c) to provide that a New Mexico support en- 
forcement agency that requests registration of a child- 
support order shall ensure that the order is the control- 
ling order and that if there are more that one orders, 
ensure that a request is made to determine the identity 
of the controlling order; added Subsection (d) to provide 
that a New Mexico support enforcement agency that re- 
quests the registration and enforcement of an order or 
judgment stated in a foreign currency shall convert the 


UNIFORM INTERSTATE FAMILY SUPPORT 


40-6A-310 


amount to the equivalent amount in dollars under an ex- 
change rate as publicly reported; and added Subsection (e) 


_ to provide that a New Mexico support enforcement agency 
' shall issue or request a New Mexico tribunal to issue a 


child-support order‘and an income-withholding order that 
redirects payment if requested by a support enforcement 
agency of another state. 

The 1997 amendment, effective July 1, 1997, deleted 
"by first class mail" following "copy of the notice" in Para- 
graph (b)(4), and deleted "by first class mail" following "a 
copy of the communication" in Paragraph (b)(5). 


ANNOTATIONS 


The human services department has the author- 
ity to bring an action in district court under the Uni- 
form Interstate Family Support Act to modify the child 
support obligation of a non-custodial parent residing in 
another state. State ex rel., Washington HSD v. Jackson, 
2007-NMCA-061, 141 N.M. 647, 159 P.3d 1132. 


vy 


40-6A-308. Duty of attorney general. 


A. If the attorney general determines that the support enforcement agency is neglecting or 
refusing to provide services to an individual, the attorney general may order the agency to perform 
its duties pursuant to the Uniform Interstate Family Support Act or may provide those services 
directly to the individual. 

‘B. The attorney general may determine that a foreign country has established a reciprocal 
arrangement for child support with this state and take appropriate action for notification of the 


determination. 


History: Laws 1994, ch. 107, § 308; 2005, ch. 166, 


§ 20; 2011, ch. 159, § 21. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 


40-6A-309. Private counsel. 


The 2011 amendment, effective May 18, 2016, elimi- 
nated political subdivisions from the scope of Subsec- 
tion B. 

The 2005 amendment, effective June 17, 2005, added 
Subsection (b) to provide that the attorney general may 
determine that a foreign country or political subdivision 
has established a reciprocal arrangement for child sup- 
port with New Mexico. 


An individual may employ private counsel to represent the individual in proceedings authorized 


by the Uniform Interstate Family Support Act. 


History: Laws 1994, ch, 107, § 309. 


40-6A-310. Duties of state information agency. 


A. The human services department is the state information agency pursuant to the Uniform 


Interstate Family Support Act, 
B. The state information agency shall: 


(1) compile and maintain a current list, including addresses, of the tribunals in this state 
that have jurisdiction pursuant to the Uniform Interstate Family Support Act and any support 
enforcement agencies in this state and transmit a copy to the state information agency of every 


other state; 


(2) maintain a register of names and addresses of tribunals and support enforcement 


agencies received from other states; 


(8). forward to the appropriate tribunal in the county in this state in which the obligee who 


is an individual or the obligor resides, or in which the obligor's property is believed to be located, 
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all documents concerning a proceeding pursuant to the Uniform Interstate Family Support Act 
received from another state or a foreign country; and 

(4) obtain information concerning the location of the obligor and the obligor' s property 
within this state not exempt from execution, by such means as: postal verification and federal 
or state locator services, examination ‘of telephone directories, requests for the obligor's address 
from employers and examination of governmental records, including, to the extent. not prohibited 
by other law, those relating to real property, vital statistics, law enforcement, vers motor ve- 


hicles, driver's licenses and social security. 


History: Laws 1994, ch. 107, § 310; 2005, ch. 166, © 


§ 21; 2011, ch. 159, § 22. 

Compiler's notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch, 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 


The 2011 amendment, :effective May 18, 2016, in- 
cluded documents from another state or a foreign nity 
within the scope of Subsection B. 

The 2005 amendment, effective June 17, 2005, pro= 
vided in Subsection -(b)(2) that the state information 
agency shall maintain a register of the names and ad- 
dress of tribunals and support agencies of other states 
and added the qualification in Subsection (b)(3) that the 


100 NMSA 1978, obligee must be an individual, 


40-6A-311. Pleadings and accompanying documents. 


A. In a proceeding pursuant to the Uniform Interstate Family Support Act, a petitioner seek- 
ing to establish a support order, to.determine parentage of a child or to register and modify a 
support order of a tribunal of another state or a foreign country shall file a petition. Unless other- 
wise.ordered pursuant to Section 40-6A-312 NMSA 1978, the petition or accompanying documents 
shall provide,.so far as known, the name, residential address and social security numbers of the 
obligor and the obligee or the parent and alleged parent and the name, sex, residential address, 
social security number and date of birth of each child for whose benefit support is sought or whose 
parentage is to be determined. Unless filed at the time of registration, the petition shall be accom- 
panied by a copy of any support order known to have been issued by another tribunal. The petition 
may include any other information that may assist in locating or identifying the respondent.” ~ 

B. The petition shall specify the relief sought. The petition and accompanying documents shall 
conform substantially with the requirements imposed by the forms mandated by me law i 
use in cases filed by a support enforcement agency. 


History: Laws 1994, ch. 107, § 311; 2005, ch. 166, 
§ 22; 2011, ch. 159, § 28, 

Cross references. — For New Mexico Uniform Parent- 
age Act, see 40-11A-1 NMSA 1978 et seq. 

For rules of procedure, see Rule 1-001 NMRA. 


For petition to establish parentage, see Form 4A-402 © 


NMRA. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, 8§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 


The 2011 amendment, effective May 18, 2016, in- 
cluded tribunals of a foreign country within the in of 
Subsection A. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection (a) that in a proceeding under the 
Uniform Interstate Family Support'Act, a petitioner seek- 
ing to register and modify a support order of another state 
shall file a petition; provided that the petition provide 
name, residential address and social security numbers of 
the parent and alleged parent for whose benefit support is 
sought or whose parentage is to be determined; and pro- 
vided that a copy of any support order known to have been 


issued by another tribunal shall be filed. 


40-6A-312. Nondisclosure of information in exceptional circumstances. . 


If a party alleges in an affidavit or a pleading under oath that the health,'safety or liberty of a 
party or child’ would be jeopardized by disclosure or specific identifying information, that informa- 
tion shall be sealed and may not be disclosed to the other party or the public. After a‘hearing in 
which a tribunal takes into consideration the health, safety or liberty of the party or child; the tri- 
bunal may order disclosure of information that the tribunal ssplginareart to be the interest of spl oboe 


History: Laws 1994, ch. 107, § 312; 2005, ch. 166, The 2005. daionasantt effective June 17, 2005, deleted 
§ 232. . |, ,all former provisions which provided that a tribunal could 
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order that the address of a child or party or other identi- 
fying information not be disclosed in a document filed in 
a proceeding under the Uniform Interstate Family. Sup- 
port Act and added a provision requiring a tribunal to seal 


UNIFORM INTERSTATE FAMILY SUPPORT 


40-6A-315 


information if a part» alleges that the health, safety or lib- 
erty of a party or a cnild will be jeopardized by disclosure 
of information and tat permits the tribunal to disclose 
information after a h :aring. 


40-6A-313. Costs and fees, 


A. The petitioner may not be required to pay a filing fee or other costs, 

_B.. If an obligee prevails, a responding,tribunal of this state may assess against an n obligor fil- 
ing fees, reasonable attorney fees, other costs and necessary travel aad other reasonable expenses 
incurred by the obligee and the obligee's witnesses. The’ tribunal may not assess fees, costs or 
expenses against the obligee or the support enforcement agency of «ither the initiating or the re- 
sponding state or foreign country, except as, provided by other law. /.ttorney fees may be taxed as 
costs and may be ordered paid directly to the attorney, who may enfoce the order in the attorney's 
own name. Payment of support owed to’the obligee has priority over fees, costs and expenses. 

C. The tribunal shall order the payment of costs and. reasonable attorney fees if it determines 
that a hearing was requested primarily for, delay. In‘a proceeding pu rsuant to Sections 40-6A-601 
through 40-6A-616 NMSA 1978, a hearing is presumed to have been requested primarily for delay 


if a registered support order is confirmed or-enforced without chang». 


History: Laws 1994, ch. 107, § 313; 2005, ch. 166, 


§ 24; 2011, ch. 159, § 24. 

Cross reférences. — For costs and attorney fees, see 
Rule 1-054 NMRA. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 caddos 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, $§ 1 
through 68, effective May 18, 2016.-For provisions of ‘Laws 
2011, ch. 159, 88 69 and 70, see ponies note to 40-6A- 
100° NMSA 1978. 


The 2011 amen: ment, effective May 18, 2016, in- 
cluded foreign count: ies within the scope of Subsection B 
and broadened the s ope of proceedings in which a hear- 
ing may be presumed to have been requested primarily 
for delay to Sections -0-6A-601 through 40-6A-616 NMSA 
1978, 

The 2005 amerdment, effective June 17, 2005, 
changed the statutory reference in Subsection (¢) to "Sec- 


_ tions 40-6A-601 thro igh 40-6A-615 NMSA 1978". 


40-6A-314. Limited immunity of petitioner. 


“A. Participation by a petitioner in a proceeding pursuant to th2 Uniform Interstate Family 
Support Act before a responding tribunal, whether in person, by private attorney or through ser- 
vices provided by the support enforcement agency, does not confer |,ersonal jurisdiction over the 


petitioner i in another proceeding. 


B. A petitioner is not amenable to service of civil process while p ysically present i in this state 
to participate in a proceeding pursuant to the Uniform Interstate Fe mily Support Act. 

C. The immunity granted by this section does not extend to civil litigation based on acts un- 
related to a proceeding pursuant to the Uniform Interstate Family Support Act committed by a 
party while present in this state to participate in the proceeding. 


History: Laws 1994, ch. 107, § 314; 2005, ch. 166, 


§ 25; 2011, ch. 159, § 25. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 


40-6A-315. Nonparentage as defense. 


2011, ch. 159, §§ 69 .nd 70, see compiler’s note to 40-6A- 
100 NMSA 197 8. 

The 2011 amend :nent, effective May 18, 2016, made 
stylistic changes. 

The 2005 amend :aent, effective June 17, 2005, added 
a reference to the U1 ‘form Interstate Family Support Act 
in Subsection (a). 


A’ party whose parentage of a child has been previously determined by or pursuant to law may 
not plead nonparentage as a defense to a proceeding pursuant to tlie Uniform Interstate Family 


Support Act. 


History: Laws 1994, ch. 107, § 315; 2011, ch. nal 
§ 26., 


Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, -§ 69 and 70, an applicability clause 
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and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §$ 1 
through 68, effective May 18, 2016. For provisions of Laws 


DOMESTIC AFFAIRS 


40-6A-317 


2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 
The 2011 amendment, effective May 18, 2016, made a 


stylistic change. 


40-6A-316. Special rules of evidence and procedure. 


A. The physical presence of a nonresident party who is an individual in a tribunal of this state 
is not required for the establishment, enforcement or modification of a support order or the rendi- 
tion of a judgment determining paréntage of a child. 

B. An affidavit, a document substantially complying with federally mandated forms, or a docu- 
ment incorporated by reference in any of them that would not be excluded under the hearsay rule 
if given in person, is admissible in evidence if given under a of ep by a Ss vin or witness 
residing outside this state. 

C. Acopy of the record of child support payments certified as a true copy of the original by the 
custodian of the record may be forwarded to a responding tribunal. The copy is evidence of facts 
asserted in it and is admissible to show whether payments were made: 

D. Copies of bills for testing for parentage of a child and for prenatal and postnatal health care 
of the mother and child, furnished to the adverse party at least ten days before trial, are admis- 
sible in evidence to prove the amount of the charges billed and that the charges were pre 
necessary and customary. : 

E. ._ Documentary evidence transmitted from outside this state to a tribunal of this state by 
telephone, telecopier or other electronic means that do not provide an original record may not be 
excluded from evidence on an objection based on the means of transmission. 

F.. In a proceeding pursuant to the Uniform Interstate Family Support Act, a tribunal of this 
state shall permit a party or witness residing outside this state to be deposed or to testify by tele- 
phone, audiovisual means or other electronic means at a designated tribunal or other location. A 
tribunal of this state shall cooperate with other tribunals in designating an appropriate location 
for the deposition or testimony. 

G. Ifa party called to testify at a civil hearing refuses to answer on the ground that the testi- 
mony may be self-incriminating, the trier of fact may draw an adverse inference from the refusal. 

H. A privilege against disclosure of communications between spouses does not apply in a pro- 


ceeding pursuant to the Uniform Interstate Family Support Act. 

I. The defense of immunity based on the relationship of husband and wife or parent and child 
does not apply in a proceeding pursuant to the Uniform Interstate Family Support Act. — 

J. Avoluntary acknowledgment of paternity, certified as a true copy, is admissible to establish 


parentage of the child. 


History: Laws 1994, ch. 107, $ 316; 2005, ch. 166, 
§ 26; 2011, ch. 159, § 27. 

Cross references. — For New Mexico Rules of Evi- 
dence, see Rules 11-101 to 11-1102 NMRA. 

Compiler’s notes, — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, 88 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 


The 2011 amendment, effective May 18, 2016, in- 
cluded transmissions by other electronic means within 
the scope of Subsection E. 

The 2005 amendment, effective June 17, 2005, provided 
in Subsection (a) that the physical presence of a nonresident 
party who is an individual is not required; deleted the pro- 
vision that a verified petition is admissible in evidence and 
requires that documents be given under penalty of perjury to 
be admissible in evidence; and added Subsection (j) to provide 
that a voluntary acknowledgment of paternity, certified as a 
true copy, is admissible to establish parentage. 


40-6A-317. Communications between tribunals. 


A tribunal of this state may communicate with a tribunal outside this state in a record or by 
telephone, electronic mail or other means to obtain information concerning the laws, the legal ef- 
fect of a judgment, decree or order of that tribunal and the status of a proceeding. A tribunal of this 
state may furnish similar information by similar means to a tribunal outside this state. 


- History: Laws 1994, ch. 107, § 317; 2005, ch. 166, 
§ 27; 2011, ch. 159, § 28. 


Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
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and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, permit- 
ted communications between tribunals by electronic mail, 


40-6A-318. Assistance with arava! 


A tribunal of this state may: 


UNIFORM INTERSTATE FAMILY SUPPORT 


40-6A-401 


The 2005 amendment, effective June 17, 2005, per- 
mitted a New Mexico tribunal to communicate with a 
tribunal in a foreign country or political subdivision to 
obtain information concerning the laws, legal effect of a 
judgment, order or decree of that tribunal and the status 
of a proceeding in the foreign country or political subdi- 
vision and may provide information to the bipanal, of a 
foreign country or political subdivision. 


A. request a tribunal outside this state to assist in obtaining discovery; and 
B.. upon request, compel a person over which it has jurisdiction to respond to a discovery order 


issued by a tribunal outside this state. 


History: paws 1994, ch. 107, § 318; 2011, ch, 159, 
§ 29. 

Coveted notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, made 
stylistic changes. 


40-6A-319. Receipt and disbursement of payments. 


A. Asupport enforcement agency or tribunal of this state shall disburse promptly any amounts 
received pursuant to a support order, as directed by the order. The agency or tribunal shall furnish 
to a requesting party or tribunal of another state or a foreign country a certified statement by the 
custodian of the record of the amounts and dates of all payments received. 

B. Ifneither the obligor, nor the obligee who is an individual, nor the child resides in this state, 
upon request from the support enforcement agency of this state or another state, the support en- 
forcement agency of this state or.a tribunal of this state shall: 

(1). direct that the support payment be made to the support enforcement agency in the 


state in which the obligee is receiving services; and 


(2) issue and send to the obligor's employer a conforming income-withholding order or an 
administrative notice of change of payee, reflecting the redirected payments. 
--C. The support enforcement agency of this state receiving redirected payments from another 
state pursuant to a law similar to Subsection B of this section shall furnish to a requesting party 
or tribunal of the other state a certified statement by the custodian of the record of the amount 


and dates of all payments received. 


History: Laws 1994, ch. 107, § 319; 2005, ch. 166, 
§ 28; 2011, ch. 159, § 30. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, 8§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, in- 
cluded tribunals of foreign countries within the scope of 
Subsection A. 


The 2005 amendment, effective June 17, 2005, added 
Subsection (b) to provide that if the obligor, obligee or 
child resides in New Mexico, then upon request of a sup- 
port enforcement agency, the New Mexico support agency 
or tribunal shall direct that support payments be made 
to the support enforcement agency and send to the obli- 
gor's employer a conforming income-withholding order or 
notice of change of payee and added Subsection (c) to pro- 
vide that a New Mexico support enforcement agency that 
receives redirected payment from another state shall fur- 
nish to a requesting party or tribunal of the other state a 
statement of the amounts and dates of payments received. 


ARTICLE 4 
ESTABLISHMENT OF SUPPORT ORDER 


40-6A-401. Establishment of support order. 


A. Ifa support order entitled to recognition pursuant. to the Uniform Interstate Family Sup- 
port Act has not been issued, a responding tribunal of this state with personal jurisdiction over the 


parties may issue a support order if: 
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DOMESTIC AFFAIRS 


40-6A-501 


(1) the individual seeking the order resides outside this state; or _ 
(2) the support enforcement agency seeking the order is located outside this state. 
B.. The tribunal may issue a temporary child support order if the tribunal determines that such 
an order is appropriate and the individual ordered to pay is: 


(1) a presumed father of the child; 


(2) petitioning to have his paternity adjudicated; 

(8) identified as the father of the child through genetic testing; 

(4) an alleged father who has declined to submit to genetic testing; 

(5) shown by clear and convincing evidence to be the father of the child; 
(6) an acknowledged father as provided by applicable state law; 


(7) the mother of the child; or 


(8) an individual who has been ordered to pay child support in a Ad pad proceeding and 


the order has not been reversed or vacated. 


C. Upon finding, after notice and opportunity to be heard, that an obligor owes a duty of sup- 
port, the tribunal shall issue a support order directed to the obligor and may issue other orders 


pursuant to Section 40-6A-305 NMSA 1978. 


History: Laws 1994, ch. 107, § 401; 2005, ch. 166, 
§ 29; 2011, ch. 159, § 31. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18,2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, 8§ 69 and 70, see pipe note to 40-6A- 
100 NMSA 1978, 


The 2011 amendment, effective May 18, 2016, made 
stylistic changes, 

The 2005 amendment, effective June 17, 2005, de- 
leted the former criteria for the issuance of a tempo- 
rary child support order in Subsections (b)(1) through 
(3) and added new criteria in Subsections (b)(1) 
through (8). 


40-6A-402. Proceeding to determine parentage. 


A tribunal of this state authorized to determine parentage of a child may serve as a responding 
tribunal ina proceeding to determine parentage of'a child brought pursuant to the Uniform Inter- 
state Family Support Act or a law or procedure stitial similar to that act. ! ; 


History: 1978 Comp., § 40-6A-402, enacted by Laws 
2011, ch. 159, § 32. 

Compiler’s notes, — Laws 2016, ch. 61, 8 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch, 159, §§ 1 


aBedck 68, effective May 1 18, 2016. For provisions ‘of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. ) 
Effective dates. — Laws 2011, ch. 159, § 82 became 
effective May 18, 2016 due to the repeal of Laws 2011, ch. 
159, §§ 69 and 70 by Laws 2016, ch. 61, §.1, ’ 


ARTICLE 5 
DIRECT ENFORCEMENT OF ORDER OF ANOTHER STATE 
WITHOUT REGISTRATION 


40-6A-501. Employer's receipt of Pi comand order of another | 


state. 


An income-withholding order issued in another state may be sent by or on behalf of the obligee, 
or by the support enforcement agency to the obligor's employer without first filing a petition or 
comparable pleading or registering the order with a tribunal of this state. 


History: Laws 1994, ch. 107, § 501; 1997, ch: 9, § 11; 
2005, ch. 166, § 30. 

The 2005 amendment, effective June 17, 2005, pro- 
vided that an income-withholding order issued by another 
state may be sent by or on behalf of the obligee, or a sup- 
port enforcement agency to the obligor's employer. 


The 1997 amendment, effective July 1, 1997, substi- 
tuted "Employer's receipt of" for "Recognition of" at the 
beginning of the section heading and rewrote this section 
to the extent that a detailed comparison is impracticable. 
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40-6A-502. Employer's compliance with Pastas west senor order of 


another state. 


A. Upon receipt of an income-withholding order, the obligor's employer shall immediately pro- 


vide a copy of the order to the obligor. 


B. The employer shall treat an income-withholding order issued in another state that appears 
regular on its face as if it had been issued by a tribunal of this state. 

C, Except as otherwise provided in Subsection D of this section and Section 40-6A-503 NMSA 
1978, the employer shall withhold and distribute the funds as directed in the withholding order by 


complying with terms of the order that specify: 


(1). the duration and amount of periodic payments.of current child support, stated as a 


sum certain; 


(2) the person designated to receive payments and the address to which the payments are 


to be forwarded; 


(3) medical support, whether in the form of periodic cash payment, stated as a sum cer- 
tain, or ordering the obligor to provide health insurance coverage for the child under a policy avail- 


able through the obligor's employment; 


(4) the amount of periodic payments of fees and costs for a support enforcement agency, 
the issuing tribunal and the obligee's attorney, stated as sums certain; and 
(5) the amount of periodic payments of arrearages and interest on arrearages, stated as 


sums certain. 


D. An employer shall comply with the law of the state of the obligor's principal place of employ- 


ment for withholding from income with respect to: 


(1) the employer's fee for processing an income-withholding order; _ 
(2) the maximum amount permitted to be withheld from the obligor's income; and 
(3) the times within which the employer shall implement the withholding order ‘and for- 


ward the child-support payment. 


History: Laws 1997, ch. 9, § 12; 2005, ch. 166, § 31; 
2011, ch. 159, § 33. 

Repeals and reenactments. — Laws 1997, ch. 9, 
§ 12, repealed 40-6A-502 NMSA 1978, as enacted by Laws 
1994, ch. 107, § 502, and enacted the above section, effec- 
tive July 1, 1997. 

Compiler’s notes, — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§69 and 70, an applicability clause 
and contingent effective date, respectively, effective 


May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, 88 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, made 
stylistic changes, 

The 2005 amendment, effective June 17, 2005, cor- 
rected the spelling of "withholding" in Subsections (a) and 
(b) and deleted "or agency" in Subsection (c)(2). 


40-6A-503. Employee's compliance with two or more income- 


withholding orders. 


If an obligor's employer receives two or more income-withholding orders with respect to the 
earnings of the same obligor, the employer satisfies the terms of the orders if the employer com- 
plies with the law of the state of the obligor's principal place of employment to establish the priori- 
ties for withholding and allocating income withheld for two or more child-support obligees. 


History: Laws 1997, ch. 9, § 13; 2005, ch. 166, § 32. 


The 2005 amendment, effective June 17, 2005, re- 
placed "multiple" with "two or more". 


40-6A-504. Immunity from civil liability. 


An employer that complies with an income-withholding order issued in another state in accordance 
with Sections 40-6A-501 through 40-6A-507 NMSA 1978 is not subject to civil liability to an indi- 
vidual or agency with regard to the employer's withholding of child support from the obligor's income. 


History: 1978 Comp., § 40-6A-504, enacted by Laws 
1997, ch. 9, § 14; 2011, ch. 159, § 34. 


Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


40-6A-505 DOMESTIC AFFAIRS 40-6A-507 


and contingent. effective date, respectively, effective 2011, ch, 159, §§ 69 and 70, see compiler’s note to.40-6A- 
May 18, 2016, thereby making Laws 2011, ch, 159, §§ 1 100 NMSA 1978, 
through 68, effective May 18, 2016, For provisions of Laws The 2011 amendment, effective May 18, 2016, made 


stylistic changes, 


40-6A-505. Penalties for noncompliance. 


An employer that willfully fails to comply with an income-withholding order issued in another 
state and received for enforcement is subject to the same penalties that may be imposed for 1 non- 
compliance with an order issued by a tribunal of this state. 


- 


History: 1978 Comp., § 40-6A-505, enacted by Laws through 68, effective May 18, 2016. For provisions of Laws 
1997, ch. 9, § 15; 2011, ch. 159, § 35. 2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 100 NMSA 1978. 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause The 2011 amendment, effective May 18, 2016, made 
and contingent effective date, respectively, effective stylistic changes. 


May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


40-6A-506. Contest by obligor. 


A. An obligor may contest the validity or enforcement of an income-withholding order issued 
in another state and received directly by an employer in this state by registering the order in a 
tribunal of this state and filing a contest to that order as provided in Sections 40-6A-601 through 
40-6A-616 NMSA 1978, or otherwise contesting the order in the same manner as if the order had 
been issued by a tribunal of this state. 

B. The obligor shall give notice of the contest to: 

(1) a support enforcement agency providing services to the obligee; 

(2) ‘each employer that has directly received an income-withholding order relating to the 
obligor; and 

(3) the person designated to receive payments in the income-withholding order or, if no 
person is designated, to the obligee. 


History: Laws 1997, ch. 9, § 16; 2005, ch. 166, § 33; 2011, ch. 159, §§ 69 and 70, see compiler’s note to wis 6A- 
2011, ch. 159, § 36. 100 NMSA 1978. 

Compiler's notes. — Laws 2016, ch. 61, § 1 repealed The 2011 amendment, effective May 18, 2016, ex- 
Laws 2011, ch. 159, §§ 69 and .70,:an applicability clause panded the scope of the sections under which an obligor 
and contingent effective date, respectively, effective may register and consent to an order to Section 40-6A-601 


May 18, 2016; thereby making Laws 2011, ch: 159, §§ 1 through 40-6A-616 NMSA 1978. 
through 68, effective May 18, 2016. For provisions of Laws 


40-6A-507. Administrativa enforcement of orders. 


A. .A party or,support enforcement agency seeking to enforce a support order or an income- 
withholding order, or both, issued in another state, or a foreign support order may send the docu- 
ments required for registering the order to a support enforcement agency of this state, 

B. Upon receipt of the documents, the support enforcement agency, without initially seeking 
to register the order, shall consider and, if appropriate, use any administrative procedure autho- 
rized by the law of this state to enforce a support order or an,income-withholding order, or both. 
If the obligor does not contest administrative enforcement, the order need not be registered. If the 
obligor contests the validity or administrative enforcement of the order, the support enforcement 
agency shall register the order pursuant to the Uniform Interstate Family Support Act, 


History: Laws 1997, ch. 9, § 1%; 2005, ch, 166, § 34; 2011, ch. 159, 8§ 69. and 70, see compiler’s note to 40-6A- 
2011, ch. 159, § 37. ~100 NMSA ‘1978. © 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed The 2011 amendment, effective May 18, 2016, in- 
Laws 2011, ch. 159, 88 69 and 70, an applicability clause ., cluded foreign support orders within the scope of Subsec- 
and contingent effective date, respectively, effective tion A. 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 The 2005 amendment, effective June 17, 2005, added 
through 68, effective May 18, 2016. For provisions of Laws "or support enforcement agency" to Subsection (a). 
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ARTICLE 6 
BNEOCRCEMENT AND MODIFICATION CF SUPPORT 
ORDER AFTER REGISTRATIC'N 


PART A. 
REGISTRATION AND ENFORCEMENT OF'S! JPPORT ORDER 


40-6A-601. Registration of order for enforcement. 


A support order or income-withholding order issued in another st ite or a foreign support order 


may be registered in this state for enforcement. 


History: Laws 1994, ch. 107, § 601; 2005, ch. 166, 
§ 35; 2011, ch. 159, § 38. 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 


Laws 2011, ch. 159, §§ 69 and 70, an applicability clause‘ 


and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016, For provisions of Laws 


2011, ch. 159, §§ 69 nd 70, see compiler’s note to 40-6A- 
100 NMSA 1978, 
The 2011 amen: ment, effective May 18, 2016, in- 


cluded foreign suppo*t orders within the scope of this sec- 


tion. 
The 2005. amenc ment, effective June 17, 2005, de- 
leted "an". 


40-6A-602. Procedure to register order for enforce ment. 


A. . Except as otherwise provided in Section 40-6A-706 NMSA 19'.8, a support order or income- 
withholding order of another state or a foreign support order may »e registered in this state by 
sending the following records to the appropriate tribunal in this sta’ e: 

(1) a letter of transmittal.to the tribunal requesting registre ‘ion and enforcement; 
(2) two copies, including one certified copy, of the order to be registered, including any 
modification of the order; 
(3)... a sworn statement by the person requesting registration. ra certified statement by the 
custodian of the records showing the amount of any arrearage; 
(4) the name of the obligor and, if known: 
(a) the obligor's address and social security number; 
(b) the name and address of the obligor's employer and any other source of income of 
the obligor; and 
(c) a description and the location of property of the ob igor in this: state not exempt 
from execution; and 
(5) except as otherwise provided in Section 40- 6A- 312 NMS. 1978, the name Ast address 
of the obligee and, if applicable, the person to whom support paymei.ts are to be remitted. 

B. On receipt of a request for registration, the registering tribur al shall cause the order to be 
filed as an order of a tribunal of another state or as.a foreign support order, together with one copy 
of the documents and information, regardless of their form. 

C. A petition or comparable pleading seeking a remedy that mut be affirmatively sought un- 
der other law of this state may be filed at the same time as the reque: t for registration or later. The 
pleading shall specify the grounds for the remedy sought. 

D. Iftwo or more orders are in effect, the person requesting registration shall; . 

(1) furnish to the tribunal a copy of every support order asse ‘ted to be in effect in addition 
to the documents specified.in this section; 

(2) specify the order alleged to be the controlling order, if an; and 

(3) specify the amount of consolidated arrears, if any. 

E. A request for a determination of which is the controlling orc 2r may be filed separately or 
with a request for registration and enforcement or for registration 4nd modification. The person 
requesting registration shall give notice of the request to each party: whose rights may be affected 
by the determination. 


ly 
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History: Laws 1994, ch. 107, § 602; 2005, ch. 166, ‘added Subsection (d) to provide that if more than one or- 
§ 36; 2011, ch. 159, § 39. der is in effect, the person registering the order shall fur- 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed nish a copy of every support order asserted to be in effect, 
Laws 2011, ch. 159, §§ 69 and 70,an applicability clause ». | specify the order alleged to be the controlling order and 
and contingent effective date, respectively, effective - specify the amount of the arrears; and added Subsection 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 (e) to provide that a request for a determination of the 
through 68, effective May 18, 2016. For provisions of Laws controlling order may be filed separately or with a request 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- - for registration and enforcement and modification and 
100 NMSA 1978. that the person requesting registration shall give notice 
The 2011 amendment, effective May 18, 2016, made> to all affected parties. 
an exception for the registration of convention support or- 
ders pursuant to Section 40-6A-706 NMSA 1978; included ANNOTATIONS 
foreign support orders within the scope of Subsection A; Filing petition to enforce foreign judgment. — A 
and required the registering tribunal to cause an order to support order in a Texas judgment was registered in New 
be filed as an order of a tribunal of another state or as a Mexico when a parent filed the judgment in the district 
foreign support order. : court for purposes of enforcing the visitation provisions, 
The 2005 amendment, effective June 17, 2005, added Harbison v. Johnston, 2001-NMCA-051, 130 N.M. 595, 28 
the qualification in Subsection (a)(5) that except as other- P3d 1136. 3 


wise provided in Section 40-6A-312 NMSA 1978, the in- 
formation shall contain name and address of the obligee; 


40-6A-603. Effect of registration for enforcement. 


A. A support order or income-withholding order issued in another state or a foreign support 
order is registered when the order is filed in the registering tribunal of this state. 

B. Aregistered support order issued in another state or a foreign country is enforceable in the 
same manner and is subject. to the same procedures as an order issued by a tribunal of this’ state: 

C. Except as otherwise provided in Sections 40-6A-601 through 40-6A-616 NMSA 1978, a tri- 
bunal of this state shall recognize and enforce, but may not modify, a registered support order if 
the issuing tribunal had jurisdiction. 


History: Laws 1994, ch. 107, § 603; 2011, ch. 159, through 68, effective May 18, 2016. For provisions of Laws 
§ 40, 2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
Compiler’s notes. — Laws 2016, ch. 61,§ 1 repealed © 100 NMSA 1978. 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause The 2011 amendment, effective May 18, 2016, in- 
and contingent effective date, respectively, effective cluded foreign support orders within the scope of Subsec- 


May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 tions A and B. 


40-6A-604. Choice of law. 


A. Except as otherwise provided in Subsection D of this section, the law of the issuing state or 
foreign country governs: . 

(1) the nature, extent, amount and duration of current payments ne ee a registered sup- 
port order; 

(2) the computation and payment of arrearages and accrual of interest on the arrearages 
under the support order; and 

(3) the existence and satisfaction of other obligations under the support érdée 

B. Ina proceeding for arrears under a registered support order, the statute of limitation of this 
state or of the issuing state or foreign country, whichever is longer, applies. 

C. Aresponding tribunal of this state shall apply the procedures.and remedies of this state to 
enforce current support and collect arrears and interest due on a support order of another state or 
a foreign country registered in this state. 

D. After a tribunal of this or another state determines which is the controlling order and issues 
an order consolidating arrears, if any, a tribunal of this state shall prospectively apply the law of 
the state or foreign country issuing the controlling order, including its law on interest on arrears, 
on current and future support, and on consolidated arrears. 


History: Laws 1994, ch. 107, § 604; 2005, ch. 166, and contingent effective date, respectively, effective May 18, 
§ 37; 2011, ch. 159, § 41. 2016, thereby, making Laws 2011, ch, 159, §§ 1 through 68, 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed effective May 18, 2016. For provisions of Laws 2011, ch. 159, 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause §§ 69 and 70, see compiler’s note to 40-6A-100 NMSA 1978. 
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The 2011 amendment, effective May 18, 2016, in- existence and satisfaction of other obligations under the 
cluded the law of foreign countries within the scope of this support order; added Subsection (c) to provide that a New 
section. Mexico responding tribunal shall apply the procedures 

The 2005 amendment, effective June 17, 2005, added and remedies of New Mexico to enforce current support 
the qualification in Subsection (a) that except as other- and collect arrearages and interest of a support order of 
wise provided in Subsection (d), the law of the .issuing another state; and added Subsection (d) to provide that 
state governs payments under a registered support order; after a tribunal determines the controlling order and is- 
added Subsections (a)(2) and (8) to provide respectively sues an order consolidating arrears, a New Mexico tribu- 
that the law of the issuing state governs the computa- nal shall prospectively apply the law of the state issuing 
tion and payment of arrearages and interest and that the the controlling order, 

PART B 


CONTEST OF VALIDITY OR ENFORCEMENT 


40-6A-605. Notice of registration of order. 


A. When a support order or income-withholding order issued in another state or a foreign sup- 
port order is registered, the registering tribunal of this state shall notify the nonregistering party. 
The notice shall be accompanied by a copy of the registered order and the documents and relevant 
information accompanying the order. 

B. A notice shall inform the nonregistering party: 

(1) that a registered order is enforceable as of the date of registration in the same manner 
as an order issued by a tribunal of this state; 

(2) that a hearing to contest the validity or enforcement of the registered order must be 
requested within twenty days ater notice unless. the registered order is pursuant to Section 40- 
6A-707 NMSA 1978; 

(3) that failure to contest the validity or enforcement of the registered order in a timely 
manner will result in confirmation of the order and enforcement. of the order and the alleged ar- 
rearage and precludes further contest of that order with respect to any matter that could have 
been asserted; and 

(4) of the amount of any alleged arrearage. 

C. Ifthe registering party asserts that two or moreorders are in effect, a notice shall also: 

(1) identify the two or more orders and the order alleged by the registering party to be the 
controlling order and the consolidated arrears, if any; 

(2) notify the nonregistering party of the right to a determination of which is the control- 
ling order; | 

(3) state that the procedures provided i in Subsection B of this section apply to the determi- 
nation of which is the controlling order; and 

(4) state that failure to contest the validity or enforcement of the order alleged to be the 
controlling order in a timely manner may result in confirmation that the:order is the controlling 
order. 

D. Upon registration of an income-withholding order for enforcement, the support angsteeshent 
agency or the registering tribunal shall notify the obligor's employer. 


History: Laws 1994, ch. 107, § 605; 1997, ch. 9, § 18; requested; and required support enforcement agencies to 
2005, ch. 166, § 38; 2011, ch. 159, § 42. notify the obligor’s employer upon registration of a with- 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed holding order. 
Laws 2011, ch: 159, §§ 69 and 70, an applicability clause The 2005 amendment, effective June 17, 2005, added 
and contingent effective date, respectively, effective Subsection (c) to specify the content of the notice if the 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 registering party asserts that more than one order is in 
through 68, effective May 18, 2016. For provisions of Laws effect. 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- The 1997 amendment, effective July 1, 1997, deleted 
100 NMSA 1978. the former second sentence in Subsection (a), and substi- 

The 2011 amendment, effective May 18, 2016, in- tuted "shall" for "must" in the present second sentence; 
cluded foreign support orders within the scope of Sub- substituted "shall" for "must" following "notice" in Subsec- 
section A; exempted orders registered pursuant to Sec- tion (b); and deleted "the date of mailing or personal ser- 
tion 40-6A-707 NMSA 1978 from the requirement that vice of the notice" following "twenty days after" in Para- 
the nonregistering party be notified that a hearing may be graph (b)(2), 
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40-6A-606. Procedure to contest validity or enforcement of registered 
support order. 


A. -Anonregistering party seeking’to contest the validity or enforcement of a‘registered sup- 
port order in this state shall request a hearing within the time required by Section 40-6A-605 
NMSA 1978. The nonregistering party may seek to vacate the registration, to assert any defense 
to an allegation of noncompliance with the registered support order or to contest the remedies 
being sought or the amount of any alleged arrearage pursuant to Section 40-6A-607 NMSA 1978. 

B. Ifthe nonregistering party fails to contest the validity or enforcement of the registered sup- 
port order in a timely manner, the order is confirmed by operation of law. 

C. Ifa nonregistering party requests a hearing to contest the validity or enforcement of the 
registered support order, the registering tribunal shall schedule the matter for hearing and give 


notice to the parties of the date, time and place of the hearing. 


History: Laws 1994, ch. 107, § 606; 1997, ch. 9, § 19; 
2011, ch. 159, § 43. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent ‘effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch, 159, §8 1 
through 68, effective May 18, 2016, For provisions of Laws 


2011, ch. 159, 88 69 and 70, see compiler’s note to 40-6A- 


100 NMSA 1978, 


The 2011 amendment, effective May 18, 2016, re- 
quired a nonregistering party to request a hearing within 
twenty days after. notice of registration of an order as re- 
quired by Section 40-6A-605 NMSA 1978. 

The 1997 amendment, effective July 1, 1997, substi- 
tuted "40-6A-607. NMSA 1978" for."607 of the Uniform 
Interstate Family Support Act" at the end of Subsection 
(a) and deleted "by first class mail" following "notice to the 
parties" near the end of Subsection (c). 


40-6A-607. Contest of registration or enforcement. 


A. A party contesting the validity or enforcement of a registered support order or seeking to 
vacate the registration has the burden of proving one or more of the following defenses! 
(1) the issuing tribunal lacked personal Nate at over the Sey eans party; 


(2) the order was obtained by fraud; 


(3) the order has been vacated, suspended or modified by a later order; 
(4) the issuing tribunal has stayed the order pending appeal; 
(5) there is a defense under the law of this state'to the'remedy sought; 


(6) full or partial payment has been made; 


(7) the statute of limitation under Section 40-6A-604 NMSA 1978 precudes enforcement 


of some or all of the alleged arrearage; or 


(8) the alleged controlling order is not the controlling order. . 

B. Ifa party presents evidence establishing a full or partial defense under S ieeae A of this sec- 
tion, a tribunal may stay enforcement of a registered support:order, continue the proceeding to permit 
production of additional relevant evidence and issue other appropriate orders. An uncontested portion 
of the registered support order may be enforced by all remedies available under the law of this state. 

C. Ifthe contesting party does not establish a defense under Subsection A of this section to the 
validity or enforcement of a registered support order, the registering tribunal shall issue an order 


confirming the order.» 


History: Laws 1994, ch. 107, § 607; 2005, ch. 166, 
§ 39; 2011, ch, 159, § 44. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch, 159, §§ 69 and 70, an applicability clause 
and. contingent. effective date,. respectively, effective 
May. 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 


40-6A-608. Confirmed order. 


: 


2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978, . 

The 2011 amendment, effective May 18, 2016, made 
stylistic changes. 

The 2005 amendment, effective June 17, 2005, ‘added 
Subsection (a)(8) to provide the defense that the alleged 
controlling order is not the controlling order. | 


Confirmation of a registered support order, whether by operation of law or after notice and 
hearing, precludes further contest of the order with respect to any matter that could have been 


asserted at the time of registration. 


© 2022 State of New, Mexico. New Mexico Compilation Commission, All rights reserved. 


40-6A-609 


History: Laws 1994, ch. 107, § 608; 2011, ch. 159, § 45. 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, 8§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 


UNIFORM INTERSTATE FAMILY SUPPORT 


40-6A-611 


through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, made 
stylistic changes. 


May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


| PART C 
REGISTRATION AND MODIFICATION OF CHILD SUPPORT ORDER 


40-6A-609. Procedure to register child support order of another state 
for modification. 


A party or support enforcement agency seeking to modify, or to modify and enforce, a child sup- 
port order issued in another state shall register that order in this state in the same manner pro- 
vided in Sections 40-6A-601 through 40-6A-608 NMSA 1978 if the order has not been registered. 
A petition for modification may be filed at the same time as a request for registration, or later. The 
pleading shall specify the grounds for modification. 


History: Laws 1994, ch. 107, § 609; 2011, ch. 159, 
§ 46. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, made 
stylistic changes, 


40-6A-610. Effect of registration for modification. 


A tribunal of this state may enforce a child support order of another state registered for pur- 
poses of modification, in the same manner as if the order had been issued by a tribunal of this 
state, but the registered support order may be modified only if the requirements of Section 40-6A- 


611 or 40-6A-613 NMSA 1978 have been met. 


History: Laws 1994, ch. 107, § 610; 2005, ch. 166, 
§ 40; 2011, ch. 159, § 47. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 


2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, effective May 18, 2016, made 
stylistic changes. 

The 2005 amendment, effective June 17, 2005, 
changed the statutory reference to Sections 40-6A-611 
and 40-6A-613 NMSA 1978. 


40-6A-611. Modification of child-support order of another state. 


A. IfSection 40-6A-613 NMSA 1978 does not apply, upon petition, a tribunal of this state may 
modify a child-support order issued in another state that is registered in this state if, after notice 
and hearing, the tribunal finds that: | 

(1) the following requirements are met: 
(a) neither the child, nor the obligee who is an individual nor the obligor resides in 
the issuing state; 
(b) a petitioner who is a nonresident of this state seeks modification; and 
(c) the respondent is subject to the personal jurisdiction of the tribunal of this 
state; or 
(2) this state is the residence of the child or a party who is an individual is subject to the 
personal jurisdiction of the tribunal of this state and all of the parties who are individuals have 
filed consents in a record in the issuing tribunal for a tribunal of this state to modify the support 
order and assume continuing, exclusive jurisdiction. 
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B. Modification of a registered child-support order is subject to' the same requirements, proce- 
dures and defenses that apply to the modification of an order issued by a tribunal of this state, and 
the order may be enforced and satisfied,in the same manner. | 

C. A tribunal of this state may not modify any aspect of a childseupport order that may not be 
modified under the law of the issuing state, including the duration of the obligation of support. If 
two or more tribunals have issued child-support orders for the same obligor and same child, the 
order that controls and shall be so recognized under Section 40-6A-207 NMSA 1978 establishes 
the aspects of the support order which are nonmodifiable, 

D. Ina proceeding to modify a child-support order, the law of the state that i is determined to 
have issued the initial controlling order governs the duration of the obligation of support. The ob- 
ligor's fulfillment of the duty of,support established by that order precludes imposition of further 
obligation of support by a tribunal of this state. 

E. On issuance of an order by a tribunal of this state modifying a child- -support order issued 
in another state, the tribunal of this.state becomes. the tribunal having continuing, exclusive ju- 
risdiction. 

F, Notwithstanding Subsections A through E of this section and Subesetitn B of Section 40- 
6A-201 NMSA 1978, a tribunal of this state retains Inriediation to modify an order issued by a 
tribunal of this state if: 

(1) one party resides in another state; and 


(2) . the other party resides outside the United States. 


History: Laws 1994, ch, 107, § 611; 1997, ch, 9, § 20; 
2005, ch. 166, § 41; 2011, ch. 159, § 48, 

Compiler’s notes, — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

The 2011 amendment, efiective May 18, 2016, i in Sub- 
sections A and C, eliminated the exception for the applica- 


tion of Section 40-6A-615: NMSA 1978; and added Subsec- ° : 


tion F to provide for the retention of jurisdiction to modify 
orders issued by a tribunal in New Mexico. 

The 2005 amendment, effective June 17, 2005, pro- 
vided in Subsection (a) that if Section 40-6A-613 NMSA 
1978 does not apply, except as otherwise provided in Sec- 
tion 40-6A-615 NMSA 1978, upon petition a New Mexico 
tribunal may modify a child-support order of another 
state if the tribunal finds pursuant to Subsection (a)(1)(i) 
that the child, obligee who is an individual or the obligor 
do not reside in the issuing state or pursuant to Subsec- 
tion (a)(2) that this state is the state of residence of the 
child or a party who is an individual; deleted the former 


provision in Subsection (a)(2) which provided that if the 
issuing state is a foreign jurisdiction that has not enacted 
law similar to the Uniform Interstate Family Support Act, 
then the consent of a party residing in New Mexico is not 
required for the tribunal to assume jurisdiction; added the 
qualification in Subsection (c) that except as otherwise 
provided in Section 40-6A-615 NMSA 1978, a New Mexico 
tribunal may not modify a child-support order that may 
not be modified in the issuing state, including the dura- 
tion of the support obligation; and added Subsection (d) 
to provide that in a proceeding to modify a child-support 
order, the law of the state that issued the controlling order 
governs the duration of the support obligation and that 
the obligor's fulfillment of the support obligation estab- 
lished by that order precludes the imposition of further 
support obligation by a New Mexico tribunal. 

The 1997 amendment, effective July 1, 1997, inserted 
"Section 40-6A-613 NMSA 1978 does not’apply and" near 
the end of the introductory paragraph of Subsection (a), 
rewrote Paragraph (a)(2), substituted "having" for "ofin 
the first sentence of Subsection (d) and added the second 
sentence; and deleted Subsection (e) which related to the 
issuance of a modified child support order and the filing 
of a certified copy of the order with the issuing tribunal. 


40-6A-612. Recognition of order modified.in another state. 


If a child-support order issued by a tribunal of this state is modified by a tribunal of another 
state that assumed jurisdiction pursuant to the Uniform Interstate Family Support Act, a tribunal 


of this state: 


A. may enforce its order that was modified only as to arrears and interest accruing before the 


modification; 


B. . may provide appropriate relief for violations of its order that occurred before the effective 


date of the modification; and 


C. shall recognize the modifying order of the other state, upon registration, for the purpose of 


enforcement. 


History: Laws 1994, ch. 107, § 612; 2005, ch. 166, 
§ 42; 2011, ch, 159, § 49. 


Tae) 


Compiler’s notes, — Laws 2016, ch. 61, §1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


40-6A-613 UNIFORM INTERSTATE FAMILY SUPPORT 40-6A-615 


May 18, 2016, thereby making Laws 2011, ch: 159, §§ 1 tribunal is modified by a tribunal of another state, then 
through 68, effective May 18, 2016: For provisions of Laws a New Mexico tribunal may enforce its order only as to 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- arrears and interest; provide appropriate relief for viola- 
100 NMSA 1978. tions of the order and must recognize the modifying order 

The 2011 amendment, effective May 18, 2016, made of the other state for enforcement purposes; and deleted 
stylistic changes. former Subsection (2), which provided that the New Mex- 

The 2005 amendment, effective June 17, 2005, pro- ico.tribunal may enforce only non-modifiable capes of its 


vided that if a child-support order issued by a New Mexico © order. 


40-6A-613. Jurisdiction to modify child-support order of another state 
when individual parties reside in this state. 


A. If all of the parties who are individuals reside in this state and the child does not: reside 
in the issuing state, a tribunal of this state has jurisdiction to enforce and to modify the issuing 
state's child-support order in a proceeding to register that order. 

B. A tribunal of this state exercising jurisdiction under this section shall apply the provisions 
of Sections 40-6A-101 through 40-6A-211 and 40-6A-601 through 40-6A-616 NMSA 1978 and the 
procedural and substantive law of this state to the proceeding for enforcement or modification. Sec- ’ 
tions 40-6A-301 through 40-6A-507 and 40-6A-701 through 40-6A-802 NMSA°1978 do not apply. 


History: 1978 Comp., § 40-6A-613, enacted by Laws through 68, effective May 18, 2016. For provisions of Laws 
1997, ch. 9, § 21; 2011, ch. 159, § 50. 2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 100 NMSA 1978. 
Laws 2011, ch. 159, §§ 69 and ‘70, an applicability clause © The 2011 amendment, effective May 18, 2016, made 
and contingent effective date, respectively, effective stylistic changes. 


May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


40-6A-614. Notice to issuing tribunal of modification. 


Within thirty days after issuance of a modified child-support order, the party obtaining the mod- 
ification shall file a certified copy of the order with the issuing tribunal that had continuing, exclu- 
sive jurisdiction over the earlier order, and in each tribunal in which the party knows the earlier 
order has been registered. A party who obtains the order and fails to file a. certified copy is subject 
to appropriate sanctions by a tribunal in which the issue of failure to file arises. The failure to file 
does not affect the validity or enforceability of the modified order of the new tribunal having con- 
tinuing, exclusive jurisdiction, 


History: 1978 Comp., § 40-6A-614, enacted by Laws _ 
1997, ch. 9, seh 


40-6A-615. Jurisdiction to modify child-support order of foreign 
country. 


A. Except as otherwise provided in Section 40-6A-711 NMSA 1978, if a foreign country lacks 
or refuses to exercise jurisdiction to modify its child-support order pursuant to its laws, a tribunal 
of this state may assume jurisdiction to modify the child-support.order and bind all individuals 
subject to the personal jurisdiction of the tribunal whether or not the consent to modification of 
a child-support order otherwise required of the individual pursuant to Section 40-6A-611 NMSA 
1978 has been given or whether the individual seeking modification is a resident of this state or of 
the foreign country. 

B, An order issued by a tribunal of this state modifying a foreign shiidreh Rot order pursuant 
to this section is the controlling order. 


History: Laws 2005, ch. 166, § 43; 2011, ch. 159, § 51. through 68, effective May 18, 2016. For provisions of Laws 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 100 NMSA 1978. 
and contingent effective date, respectively, effective The 2011 amendment, effective May 18, 2016, in 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 Subsection A, excepted the modification of child-support 
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convention orders pursuant to Section 40-6A-711 NMSA support orders; and in Subsection B, made an order is- 


1978 from the application of this section and granted sued by a New Mexico tribunal modifying a foreign child- 


jurisdiction to New Mexico courts if a foreign country support order controlling, 
lacks or refuses to exercise jurisdiction to modify its child 


40-6A-616. Procedure to register child-support order of foreign 
country for modification. 


A party or support enforcement agency seeking to modify, or to modify and enforce, a foreign 
child-support order not pursuant to the convention may register that order in this state pursuant 
to Sections 40-6A-601 through 40-6A-608 NMSA 1978 if the order has not been registered. A peti- 
tion for modification may be filed at the same time as a request for registration or at another time. 
The petition shall specify the grounds for modification. 


History: 1978 Comp., § 40-6A-616, enacted by Laws through 68, effective May 18, 2016. For provisions of Laws 


2011, ch. 159, § 52. 2011, ch, 159, §§ 69 and 70, see compiler’s note to 40-6A- 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 100 NMSA 1978, 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause Effective dates. — Laws 2011, ch. 159, § 52 became 
and contingent effective date, respectively, effective effective May 18, 2016 due to the repeal of Laws 2011, ch. 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 159, §§ 69 and 70 by Laws 2016, ch. 61, § 1. 
ARTICLE 7 


DETERMINATION OF PARENTAGE 


40-6A-701. Definitions. 


As used in Sections 40-6A-701 through 40-6A-7138 NMSA 1978: 

A. "application" means a request pursuant to the convention by an obligee or obligor, or on 
behalf of a child, made through a central authority for assistance from another central authority; 

B. "central authority" means the entity designated by the United States or a foreign country 
described in Paragraph (4) of Subsection E of Section 40-6A-102 NMSA 1978 to perform the func- 
tions specified in the convention; | : 

C. "convention child-support order" means a child-support order of a tribunal of a foreign coun- 
try described in Paragraph (4) of Subsection E of Section 40-6A-102 NMSA 1978; 

D. "convention support order" means a support order of a tribunal of a foreign country de- 
scribed in Paragraph (4) of Subsection E of Section 40-6A-102 NMSA 1978; 

E. "direct request" means a petition filed by an individual in a tribunal of this state in a pro- 
ceeding involving an obligee, obligor or child residing outside the United States; 

F. "foreign central authority" means the entity designated by a foreign country described in 
Paragraph (4) of Subsection E of Section 40-6A-102 NMSA 1978 to perform the functions specified 
in the convention; 

G. "foreign support agreement": 

(1) means an agreement for support in a record that: 
(a) is enforceable as a support order in the country of origin; | 
(b) has been: 1) formally drawn up or registered as an authentic instrument by a for- 
eign tribunal; or 2) authenticated by or concluded, registered or filed with a foreign tribunal; and 
(c) may be reviewed and modified by a foreign tribunal; and 
(2) includes a maintenance arrangement or authentic instrument pursuant to the conven- 
tion; and ‘ 

H. "United States central authority" means the secretary of the United States department of 

health and human services. 


History: § 40-6A-701 NMSA 1978 repealed and re- May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 
enacted by Laws 2011, ch. 159, § 53. . through 68, effective May 18, 2016. For provisions of Laws 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 2011, ch, 159, §§ 69 and 70, see compiler’s note to 40-6A- 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 100 NMSA 1978, 


and contingent effective date, respectively, effective 
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Repeals and reenactments. — Laws 2011, ch. 159, by Laws 1994, ch. 107, § 701, and enacted a new 40-6A- 
§.53 repealed former 40-6A-701 NMSA 1978, as enacted 701 NMSA 1978. 


40-6A-702. Applicability. 


Sections 40-6A-701 through 40-6A-713 NMSA 1978 apply only to a support proceeding pursuant 
to the convention. In such a proceeding, if a provision of Sections 40-6A-701 through 40-6A-713 
NMSA 1978 is inconsistent with Sections 40-6A-101 through 40-6A-616 NMSA 1978, the provi- 
sions of Sections 40-6A-701 through 40-6A-713 NMSA 1978 control. 


History: 1978 Comp., § 40-6A-702, enacted by Laws through 68, effective May 18, 2016. For provisions of Laws 


2011, ch. 159, § 54, 2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 100 NMSA 197 8. 

Laws 2011, ch. 159, 88 69 and 70, an applicability clause Effective dates. — Laws 2011, ch. 159, § 54 became 

and contingent effective date, respectively, effective effective May 18; 2016 due to the repeal of Laws 2011, ch. 

May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 159, §§ 69 and 70 by Laws 2016, ch, 61, § 1. 


40- 6A-703. Reletionahio of human services department to 
United States central authority. 


The "Neate services department of this state is recognized as the agency designated - the 
United’States central authority to perform specific functions pursuant to the convention. 


History: 1978 Comp., § - 6A-703, enacted by Laws through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, § 55, 2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
Compiler’s notes, — eer 2016, ch. 61, § 1 repealed 100 NMSA 1978. hn 
Laws 2011, ch. 159, 8§ 69 and 70, an applicability clause Effective dates. — Laws 2011, ch. 159, § 55 became 
and contingent effective date, respectively, effective effective May 18, 2016 due to the repeal of Laws 2011, ch. 


May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 159, §§ 69:and 70 by Laws 2016, ch. 61, § 1. 


40-6A-704. Initiation by human services department of support 
proceeding under convention. 


A. In a support proceeding pursuant to Sections 40-6A-701 through 40-6A-713 NMSA 1978, 
the human services department of this state shall: 
(1) transmit and receive applications; and 
(2) initiate or facilitate the institution of a proceeding regarding an application i in a tribu- 
nal'of this state. © 
B. The following support proceedings are available to an obligee pursuant to the convention: 
(1) recognition or recognition and enforcement of a foreign support order; 
(2) enforcement of a support order issued or recognized in this state; 
(3) establishment of a support order if there is no existing order, including, if necessary, 
determination of parentage of a child; | 
(4) establishment of a support order if recognition of a foreign support order is refused 
pursuant to Paragraph (2), (4) or (9) of Subsection B of Section 40-6A-708 NMSA 1978; 
(5) modification of a support order of a tribunal of this state; and 
(6) modification of a support order of a tribunal of another state or a foreign country. 
C. The following support proceedings are available pursuant to the convention to an obligor 
against which there is an existing support order: 
(1) recognition of an order suspending or limiting enforcement of an existing support order 
of a tribunal of this state; 
(2) modification of a support order of a tribunal of this state; and 
(3) modification of a support order of a tribunal of another state or a foreign country. 
D. A tribunal of this state may not require security, bond or deposit, however described, to 
guarantee the payment of costs and expenses in proceedings pursuant to the convention. 
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History: 1978 Comp., § 40-6A-704, enacted by Laws 
2011, ch. 159, § 56. 

Compiler's notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


40- 6A-705. Direct faGhizat 


DOMESTIC AFFAIRS 


40-6A-706 


through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 


100 NMSA 1978. 


Effective dates. — Laws 2011, ch. 159, § 56 became 
effective May 18, 2016 due to the repeal of Laws 2011, ch. 
159, §§ 69 and 70 by Laws 2016, ch.61,§1. ~ 


A. A petitioner may file a direct request seeking establishment or’ modifiation of a bal ai 
order or determination of parentage of a child. In the proceeding, the law of this state applies. 

B. A petitioner may file a direct request seeking recognition and enforcement of a support 
order or foreign support agreement. In the proceeding, Sections 40-6A-706 through 40-6A-713 


NMSA 1978 apply. 


C. In a direct request for recognition and enforcement of a convention support order or foreign 


support agreement: 


(1) a security, bond or deposit is not required to guarantee the payment of costs and ex- 


penses; and 


(2) an obligee or obligor that i in the issuing country has benefited Pie free isgel’ assis- 
tance is entitled to benefit, at least to the same extent, from any free legal assistance ane for 
by the law of this state under the same circumstances. 

D. A petitioner filing a direct request is not: entitled to assistance from the humans ‘services 


department of this state. 


E.. Sections 40-6A-701 through 40-6A-713 NMSA.1978 do not prevent the application of laws of 
this state that provide simplified, more expeditious rules regarding a direct request for recognition 
and enforcement of a foreign support order or foreign support agreement. 


History: 1978 Comp., § 40-6A-705, enacted by Laws 
2011, ch. 159, § 57. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§-69. and_70, an applicability clause 
and contingent effective date, respectively, ' effective 


May 18, 2016, thereby making Laws 2011, ch, 159, §§ 1° 


stbugs 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, 8§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

Effective dates. — Laws 2011, ch. 159, § 57 became 
effective May 18, 2016 due to the repeal of Laws 2011, ch, 
159, §§ 69 and 70 by Laws 2016, ch. 61, § 1. 


40-6A-706. Registration of convention support order. 


A. Except as otherwise provided in Sections 40-6A-701 through 40- 6A-713 NMSA 1978, a party 
who is an individual or a support enforcement agency seeking recognition of a convention support 
order shall register the order in this state as provided in Sections 40- 6A-601 through 40-6A-616 
NMSA 1978. 

B. Notwithstanding Section 40- 6A-311 NMSA 1978 and Subsection A of Section 40-6A-602 
NMSA 1978, a request for registration of a convention support order must be accompanied by: 

(1) a complete text of the support order or an abstract or, extract of the support order 
drawn up by the issuing foreign tribunal, which may be in the form recommended by The Hague 
Conference on Private International Law; | 

(2) arecord stating that the support order is enforceable in the issuing country; y 

(3) if the respondent did not appear and was-not represented in the proceedings in the is- 
suing country, a record attesting, as appropriate, either that the respondent had proper notice of 
the proceedings and an opportunity to be heard or,that the respondent had proper notice of the 
support order and an opportunity to be heard in a challenge or appeal on fact or law before a tri- 
bunal; . . 

(4) arecord showing the amount of arrears, if any, and the date the amount was calculated; 

(5) arecord showing a requirement for automatic adjustment of the amount of support, if 
any, and the information necessary to make the appropriate calculations; and 

(6) if necessary, a record showing the extent to which the applicant received free legal as- 
sistance in the issuing country. 
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C. A request for registration of a convention support order may seek recognition and partial 


enforcement of the order. 


D. A tribunal of this state may vacate the registration of a convention support order without 
the filing of a contest pursuant to Section 40-6A-707 NMSA 1978 only if, acting on its own motion, 
the tribunal finds that recognition and enforcement of the order would be manifestly siheaeiaie 


with public policy. 


E. The tribunal shall promptly notify the parties of the pe or the order vacating the 


registration of a convention support order. 


History: 1978 deeceyn «4 § 40-6A-706, enacted by Laws 
2011, ch. 159, § 58. 

Compiler's notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, 8§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


through 68, effective May 18, 2016. For provisions of Laws 
2011; ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

Effective dates. — Laws 2011, ch. 159, § 58 became 
effective May 18, 2016 due to the repeal of Laws 2011, ch. 
159, §§ 69 and 70 by Laws 2016, ch, 61, § 1. 


40-6A-707. Contest of registered convention support order. 


A. Except as otherwise provided in Sections 40-6A-701 through 40-6A-713 NMSA 1978, Sec- 
tions 40-6A-605 through 40-6A-608 NMSA 1978 apply to a contest of a registered convention sup- 
port order. 

B. A party’ contesting a registered convention support order shall file a contest not later than 
thirty days after notice of the registration, but if the contesting party does not reside in the United 
States, the contest must be filed not later than sixty days after notice of the registration. 

C. Ifthe nonregistering party fails to contest the registered convention support order by the 
time specified in Subsection B of this section, the order is enforceable. 

D. Acontest of a registered convention support order may be based only on grounds set forth in 
Section 40-6A-708 NMSA 1978. The contesting party bears the burden of proof. 

E. Ina contest of a registered convention support order, a tribunal of this state: 

(1). is bound by the findings of fact on which the foreign tribunal based its jurisdiction; and 
(2). may not review the merits of the order. 

F. A tribunal of this state deciding a contest of a registered convention support order shall 
promptly notify the parties of its decision. 

G. Achallenge or appeal, if any, does not stay the enforcement of a convention support order 
unless there are exceptional circumstances. 


History: 1978 Comp., § 40-6A-707, enacted by Laws 
2011, ch. 159, § 59. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, $§ 1 


through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978, 

Effective dates. — Laws 2011, ch. 159, § 59 became 
effective May 18, 2016 due to the repeal of Laws 2011, ch: 
159, §§ 69 and 70 by Laws 2016, ch, 61, §.1. 


40-6A-708. Recognition and enforcement of registered convention 
support order. 


A. Except as otherwise provided in Subsection B of this section, a tribunal of this state shall 
recognize and enforce a registered convention support order. 

B. The following grounds are the only grounds on which a tribunal of this state may refuse 
recognition and enforcement of a registered convention support order: 

(1) recognition and enforcement of the order is manifestly incompatible with public policy, 
including the failure of the issuing tribunal to observe minimum standards of due process, which 
include notice and an opportunity to be heard; 

(2) the issuing tribunal lacked personal jurisdiction consistent with the requirements of 
Section 40-6A-201 NMSA 1978 if those requirements were applied to the foreign country where 
the tribunal is located; 
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(3)., the order is not enforceable in the issuing foreign country; 99 
(4) the order was obtained by fraud in connection with a matter of procedure; 
(5) arecord transmitted in accordance aig Section 40; Berl OGD NMSA 1978 lacks authen- 


ticity or integrity; 


| (6) aproceeding between the same parties and ores the same ores is pending before 
a tribunal of this state and that proceeding was the first to be filed; 

(7) the order is incompatible with a more recent support order involving the same Parties 
and having the same purpose if the more recent support order is entitled to recognition and en- 
forcement pursuant to Sections 40-6A-701 through 40-6A-713 NMSA 1978 in this state; 

(8) payment, to the extent alleged arrears have been paid in wholeior in part; ' 

* (9) in a case in which the respondent neither appeared nor was represented in 1H2 pro- 


ceeding in the issuing foreign country: 


(a) if the law of that country provides for prior notice of prandedtuiee? the respondent 
did not have proper notice of the proceedings and an opportunity to be heard; or’ 

(b) if the law of that country does not provide for prior notice of the proceedings, the 
respondent did not have proper notice of the order and.an opportunity to be heard in a ehglisnse 


or appeal on fact or law before a tribunal; or 


(10) the order was made in violation. of Section 40-6A-711 NMSA 1978. 
C. Ifa tribunal of this state does not recognize a convention support order pursuant to Para- 
graph (2), (4), (6) or (9) of Subsection B of this section: 
(1) the tribunal may not dismiss the proceeding without allowing a reanonaule time for a 
party to request the establishment of a new convention support order; and . 
(2) the human services department of this state shall take all appropriate measures to 
request a child-support order for the obligee if the application for recognition and enforcement was 
received pursuant to Section 40-6A-704 NMSA 1978. i 


History: 1978 Comp., § 40-6A-708, enacted by ese 
2011, ch. 159, § 60. 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, '§§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


40-6A-709. Partial enforcement. 


serous 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 


“100 NMSA 1978, 


Effective dates. — Laws 2011; ch. 159, § 60 became 
effective May 18, 2016 due to the repeal of Laws 2011, ch. 
159, §§ 69 and 70 by Laws 2016,,ch, 61,81, 


If a tribunal of this state does not recognize and enforce a convention support order in its en- 
tirety, it shall enforce any severable part of the order. An application or direct request may seek 
recognition and partial enforcement of a convention support order. 


History: 1978 Comp., § 40-6A-709, enacted by Laws 
2011, ch. 159, § 61. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, 8§ 1 


through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §8§ 69 and 70, see compiler’s wy to 40-6A- 
100 NMSA 1978, * 

Effective dates. — Laws 2011, ch. 159, § 61 became 
effective May 18, 2016 due to the repeal of Laws 2011, ch. 
159, §§.69 and 70 by Laws 2016, ch. 61, § 1. 


40-6A-710. Foreign support agreement. 


A. Except as otherwise provided in Subsections C and D of this section, a tribunal of this state 
shall recognize and enforce a foreign support agreement registered in this state. 
B. An application or direct request for choelanp aati and enforcement of a foreign support agree- 


ment must be accompanied by: 


' 


(1) a complete text of the foreign support agreement; and » 
(2) arecord stating that the yeh tse abysaae agreement 1 is enforceable as an order of sup- 


port in the issuing foreign country. 


C. A tribunal of this state may iacate the bentanbation of a bapa support agreement only if, 
acting on its own motion, the tribunal finds that recognition and enforcement would be manifestly 


incompatible with public policy. 
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D. In a contest of a foreign support agreement, a tribunal of this state may refuse recognition 


and enforcement of thé agreement if it finds: 


(1) recognition and enforcement of the agreement.is manifestly incompatible with public 


policy; 


(2) the agreement was obtained by fraud or falsification; 


(3) the agreement is incompatible with a support order involving the same parties and 
having the same purpose in this state, another state, or a foreign country if the support order is 
entitled to recognition and enforcement pursuant to Sections 40-6A-701 through 40-6A-713 NMSA 


1978 in this state; or 


(4) the record submitted pursuant to Subsection B of this section lacks authenticity or 


integrity. 


EK. A proceeding for recognition and enforcement of a foreign support agreement must be sus- 
pended during the pendency of a challenge to or appeal of the agreement before a tribunal of an- 


other state or a foreign country. 


History: 1978 Comp., § 40-6A-7 10, enacted by Laws 
2011, ch. 159, § 62. 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 


Laws 2011, ch. 159, §§ 69 and 70, an applicability clause. , 
and contingent effective date, respectively, effective. 


May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


through 68, effective May 18, 2016. For provisions of Laws 


"2011, ch, 159, §§ 69 and 70, see compiler’s note to 40-6A- 


100 NMSA 1978. 

Effective dates: — Laws 2011, ch. 159, § 62 became 
effective May 18, 2016 due to the repeal of Laws 2011, ch, 
159, $§ 69 and 70 by Laws 2016, ch. 61, § 1. 


40-6A-711. Modification of convention child-support order. 


A. A tribunal of this state may not modify a convention child-support order if the obligee re- 
mains a resident of the foreign country where.the support order was issued unless: 

(1). the obligee submits to the jurisdiction of a tribunal of this state, either expressly or by 

defending on the merits of the case without objecting to the jurisdiction at the first available op- 


portunity; or 


(2) . the foreign tribunal lacks or refuses to exercise jurisdiction to modify its support order 


or issue a new support order. 


B. Ifatribunal of this state does not modify a convention child-support order because the order 
is not recognized in this state, Subsection C of Section 40-6A-708 NMSA 1978 applies. 


History: 1978 Comp., § 40-6A-711, enacted by Laws 
2011, ch. 159, § 63. 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 


and contingent effective date, respectively, effective - 
May 18, 2016, thereby, making Laws 2011, ch, 159, 8§.1 


through 68, effective May 18, 2016. For provisions of Laws 
2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978. 

Effective dates. — Laws 2011, ch. 159, § 63 became 
effective May 18, 2016 due to the.repeal of Laws 2011, ch. 
159, §§ 69 and 70 by-Laws 2016, ch. 61,§ 1. 


40-6A-712. Personal information; limit on use. : 


Personal information gathered or transmitted pursuant to Sections 40-6A-701 through 40-6A- 
713 NMSA 1978 may be used only for the purposes for which it was gathered or transmitted. 


History: 1978 Comp., § 40-6A-712, enacted by Laws 
2011, ch. 159, § 64, 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 
Laws 2011, ch, 159, §§ 69 and 70, an applicability clause 
and contingent effective date, respectively, effective 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


: through 68, effective May 18, 2016. For provisions of Laws 


2011, ch. 159, §§ 69 and 70, see compiler’s note to 40-6A- 
100 NMSA 1978, 

Effective dates. — Laws 2011, ey 159, § 64 became 
effective May 18, 2016 due to the repeal of Laws 2011, ch, 


159, §§ 69 and 70 by Laws 2016, ch. 61, § 1. 


40-6A-713. Record in original language; English translation. 


A record filed with a tribunal of this state pursuant to Sections 40-6A-701 through 40-6A-713 
NMSA 1978 must be in the original language and, if not in English, must, be accompanied by an 
English translation. The cost of the translation shall be paid by the state or foreign country issu 
ing the record. 
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History: 1978 Comp., § 40-6A-713, enacted by Laws through 68, effective May 18, 2016. For provisions of Laws 


2011, ch, 159, § 65. 2011, ch, 159, §§ 69 and 70, see compiler’s note to 40- 6A- 
Compiler’s notes. — Laws 2016, ch, 61, § 1 repealed 100 NMSA 1978, 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause’ - Effective dates. — Laws 2011, ch. 159, § 65 became 
and contingent effective date, respectively, effective - effective May 18, 2016 due to the repeal of Laws 2011, ch: 
May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 159, §§ 69 and 70: by Laws 2016, ch. 61, § 1. 
ARTICLE 8 
INTERSTATE RENDITION 


40-6A-801. Grounds for rendition. 


A. For purposes of Section 40-6A-802 NMSA 1978, "governor" includes an individual perform- 
ing the functions of governor or the executive authority of a state covered by the Uniform Inter- 
state Family Support Act. 

B. The governor of this state may: 

(1) demand that the governor of another state surrender an individual found in the other state 
who is charged criminally in this state with having failed to provide for the support of an obligee; or 

(2) on the demand of the governor of another state, surrender an individual found in this 
state who is charged criminally in the other state with having failed to provide for the support of 
an obligee. 

C. A provision for extradition of individuals not inconsistent with the Uniform Interstate Fam- 
ily Support Act applies to the demand even if the individual whose surrender is demanded was 
not in the demanding state when the crime was ne neh committed and has not fled therefrom. 


History: Laws 1994, ch. 107, § 801; 2005, ch. 166, “through 68, effective May 18, 2016. For provisions of Laws 
§ 45; 2011, ch. 159, § 66. 2011, ch. 159, $§ 69 and 70, see compiler’s note-to 40-6A- 
Cross references. — For extradition generally, see 31- 100 NMSA 1978, 
4-1 to 31-4-31 NMSA 1978. The 2011 amendment, arenian May 18, 2016, made 
Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed stylist changes. 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause The 2005 amendment, effective June 17, 2005, 
and contingent effective date, respectively, effective changed "by" to "of" in Subsection (b)(2). 


May 18, 2016, thereby making Laws 2011, ch. 159, §§ 1 


40-6A-802. Conditions of rendition. 


A. Before making demand that the governor of another state surrender an individual charged 
criminally in this state with having failed to provide for the support of an obligee, the governor of 
this state may require a prosecutor of this state to demonstrate that at least sixty days previously 
the obligee had initiated proceedings for support pursuant to the Uniform Interstate Family Sup- 
port Act or that the proceeding would be of no avail. 

B. If, under the Uniform Interstate Family Support Act or a law substantially similar to that 
act, the governor of another state makes a demand that the governor of this state surrender an 
individual charged criminally in that state with having failed to provide for the support of a child 
or other individual to whom a duty of support is owed, the governor may require a prosecutor to 
investigate the demand and report whether a proceeding for support has been initiated or would 
be effective. Ifit appears that a proceeding would be effective but has not been initiated, the gover- 
nor may delay honoring the demand for a reasonable time to permit the initiation of a proceeding. 

C. Ifa proceeding for support has been initiated and the individual whose rendition is de- 
manded prévails, the governor may decline to honor the demand. If the petitioner prevails and the 
individual whose rendition is demanded is subject to a support order, the governor may decline to 
honor the demand if the individual is complying with the support order. 


History: Laws 1994, ch. 107, § 802; 2005, ch. 166, May 18, 2016, thereby making Laws 2011, ch, 159, §§ 1 
§ 46; 2011, ch. 159, § 67. through 68, effective May 18, 2016. For provisions of Laws 

Compiler’s notes. — Laws 2016, ch. 61, § 1 repealed 2011, ch. 159, §§ 69 and 70, see compilers note to 40-6A- 
Laws 2011, ch. 159, §§ 69 and 70, an applicability clause 100 NMSA 1978. 


and contingent effective date, respectively, effective 
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The 2011 amendment, effective May 18, 2016, made 
stylist changes. 

The 2005 amendment, effective June 17, 2005, deleted 
the reference to the Uniform Reciprocal Enforcement of 


Support Act and the Revised Uniform Reciprocal Enforce- 
ment of Support Act in Subsection (b). 


ARTICLE 9 
MISCELLANEOUS PROVISIONS 


40-6A-901. Uniformity of application and construction. 


The Uniform Interstate Family Support Act shall be applied and construed to effectuate its 
general purpose to make uniform the law with respect to the subject of that act among states 
enacting it. | Qt 


History: Laws 1994, ch. 107, § 901. 


40-6A-902. Recompiled. 


Recompilations, — Laws 2005, ch. 166, § 47 recom- 
piled former 40-6A-902 NMSA 1978 as 40-6A-100 NMSA 
1978, effective June 17, 2005. 


40-6A-903. Severability clause. 


If any provision of the Uniform Interstate Family Support Act or its application to any person 
or circumstance is held invalid, the invalidity does not affect other provisions or applications of 
that act which can be given effect without the invalid provision or application,’and to this end the 
provisions of that act are severable. 


History: Laws 1994, ch. 107, § 903. 


ARTICLE 7 


Adoption 


(Repealed by Laws 1981, ch. 171, § 12; Laws 1985, ch. 194, § 39; and Laws 1993, 
ch. 77, § 234; and recompiled by Laws 1985, ch. 194, § 38.) 


40-7-1 to 40-7-24. Repealed. 


Repeals. — Laws 1981, ch. 171, § 12, repealed 40-7-20 
NMSA 1978, as enacted by Laws 1975, ch. 349, § 3, re- 
lating to the minimum requirements for licensing child 
placement agencies, and repealed 40-7-22 to 40-7-24 
NMSA 1978, as enacted by Laws 1975, ch. 349, §§ 5 to 
7, relating to revocation or suspension of a license, judi- 
cial review and penalty for operation of a child placement 
agency with a license, effective June 19, 1981. 


40-7-25 to 40-7-28. Recompiled. 


Recompilations. — Laws 1985, ch. 194, § 38 recom- 
piled 40-7-25 to 40-7-28 NMSA 1978 as 40-7-36 to 40-7- 
89 NMSA 1978; the sections were recompiled again as 


Laws 1985, ch. 194, § 39 repealed 40-7-1 to 40-7-19 
NMSA 1978, as enacted and amended by Laws 1971, ch. 
222, and Laws ‘1973, ch. 261, Laws 1975, chs, 185 and 349, 
Laws. 1977, ch. 223, Laws 1979, ch. 118, Laws 1981, ch. 
111, and Laws 1983, ch. 239, relating to the Adoption Act, 
and repealed 40-7-21 NMSA 1978, as enacted by Laws 
1975, ch. 349, § 4, relating to a criminal offender's charac- 
ter evaluation, effective July 1, 1985. 


40-7-62 to 40-7-65 NMSA 1978 to conform to the code as- 
signation of the Adoption Act, 40-7-29 to 40-7-61 NMSA 
1978. 
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40-7-29 to 40-7-65. Repealed. os 
Repeals. — Laws 1993, ch. 77, § 234E repealed 40-7-29 by Laws 1985, ch. 194, § 38, relating to adoptions, effec- 


to 40-7-65 NMSA 1978, as enacted by Laws 1985, ch. 194, - tiveduly 1, 1993. For provisions of former sections, see the 

§§ 1 to 33 and amended by Laws 1987, ch. 106, §§ 5 and6, ~ 1992 NMSA 1978 on NMOneSource.com, For present com- 

and by Laws 1989, ch. 341, §§ 2 to 15, and as recompiled parable provisions, see 32A-5-1 to 32A-5-45 NMSA 1978, 
Child Placement Agency Licensing 

Sec. , Sec. ; 

40-7A-1. Short title. ' 40-7A-6. Revocation or suspension of license; notice; re- 

40-7A-2. Purpose. instatement; appeal. 

40-7A-3. Definitions. 40-7A-7. Judicial review; scope of review. 

40-7A-4, Licensing; rules; application for license. 40-7A-8, Penalty. 


40-7A-5. Variances. 


Chapter 40, Article 7A NMSA 1978 may be cited as the "Child Placement ABENSY, iii Act". 


History: Laws 1981, ch. 171, § 1; 2011, ch. 130, § 1. ANNOTATIONS 


The 2011 amendment, effective June 17, 2011, 
changed the statutory Serer Am. Jur. 2d, A.L.R. and C.J.S, references. — Foster 
parent's right to immunity from foster child's negligence 
claims, 55 A.L.R.4th 778. 


40-7A-2, Purpose... - 


The purpose of the Child Placement Agency Licensing Act is to facilitate the licensing of child 
placement agencies for the placement of abused, neglected, dependent or homeless children in a 
stable and loving environment where a healthy and normal parent-child relationship may exist 
between the foster or adoptive parent and the child, 


History: Laws 1981, ch. 171, § 2. 


40-7A-3. Definitions. 


As used in the Child Placement Agency Licensing Act: 

A. "child" means an individual under the age of eighteen years; 

B. "child placement agency" means any individual, partnership, unincorporated association 
or corporation undertaking to place a child in a home in this.or any other state for the purpose of 
foster care or adoption of the child; 

C. "department" means the children, youth and families department; 

D. "division" means the protective services division of the department; 

E. "foster home" means a home maintained by an individual having the care and control, for 
periods exceeding twenty-four hours, of a child who is not placed for adoption; 

F. ‘person’ means any individual, partnership, unincorporated association or corporation; and 

G. "secretary" means the secretary of children, youth and families. . 


History: Laws 1981, ch. 171, § 3; 2011, ch. 130, § 2. The 2011 amendment, effective June 17, 2011, as- 
Cross references. — For the human services depart- signed responsibility for licensing child placement agen- 
ment, see 9-8-1 to 9-8-14 NMSA 1978. cies to the children, youth and families department, and 
For the social services division, see 9-8-4 NMSA 1978. removed homes for abused,. neglected, dependent and 
For the secretary of human services, see 9-8-5 NMSA homeless children from the application of the act. 
1978. 
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40-7A-4. Licensing; rules; application for license. 


A. An application for a license to operate a child placement agency shall be made to the divi- 
sion on forms provided and in the manner prescribed by the division. A child placement agency 
may be licensed either to place children in foster homes or in homes for adoption, or both. The 
division shall investigate the applicant to ascertain whether the applicant qualifies under the 
rules promulgated by the division. If qualified, the division shall issue a license valid for one year 
from date of issuance. A license shall be renewed for successive periods of time not to exceed three 
years, as determined by the division, if the division is satisfied that the child placement agency is 
in compliance with the division's rules. No fee shall be charged for a license. 

B._ No person shall operate a child placement agency without first being licensed to operate the 
agency by the division. An individual desiring to operate a foster home shall obtain a license from 
the division or the child placement agency under which it will operate. The child placement agency 
shall notify the division when the individual is licensed to operate a foster home. The notification 
shall be on a form provided by the division and shall contain such information as the division re- 
quires. No foster home shall be licensed by more than one child placement agency. A license shall 
be renewed for successive one- or two-year periods if the child placement agency is satisfied that 
the foster home is in compliance with the division's rules. 

C. Upon licensure to operate a foster home, the child placement agency may place a child for 
foster care in the licensed foster home. 

D. The division shall prescribe and publish minimum standards and other rules for licensing 
of child placement agencies and licensing of foster homes. The prescribed minimum standards and 
other rules shall be promulgated by the division and shall be restricted to: 

(1) the responsibility assumed by the foster home or child placement agency for the shel- 
ter, health, diet, safety and education of the child served; 

(2) the character, suitability and qualifications of the applicant for'a license and of other 
persons directly responsible for the health and safety of the child served; 

(3): the general financial ability of the applicant for a license to provide care for the child 
served; 

(4) the maintenance of records pertaining to the admission, progress, health and discharge 

of the child served; 

(5) the maintenance of records concerning agency personnel, foster parents aft foster par- 
ent applicants;and 

(6) the filing of reports with the division. 

E. The regulations shall not proscribe or interfere with the religious beliefs or religious train- 
ing of child placement agencies and foster homes, except when the beliefs or training endanger the 
child's health or safety. 

F. The division may inspect child placement agencies and foster homes as necessary to ensure 
that they are in compliance with the rules of the division. 

G. Any person licensed to operate a child placement agency wnat the provisions ave. the Child 
Placement Agency Licensing Act has the right to appeal any rule that the person believes has been 
improperly applied by representatives of the division or that exceeds the authority granted to the 
division by the Child Placement Agency Licensing Act. The secretary shall designate a hearing of- 
ficer or officers from the department to hear an appeal. The hearing officer or officers shall make 
a written recommendation to the secretary for resolution of the appeal. The secretary's decision 
shall be in writing and shall be the final administrative determination of the matter. 

H. Any individual licensed to operate a foster home under the provisions of the Child Place- 
ment Agency Licensing Act has the right to appeal a decision by the division or by a child place- 
ment agency to revoke, suspend or not renew a license and has the right to request an administra- 
tive review of a denial of a license. 


History: Laws 1981, ch. 171, § 4; 1991, ch. 100, § 1; B; authorized the division or child placement agencies to 

2011, ch. 130, § 3. issue licenses for the operation of foster homes; permit- 

The 2011 amendment, effective June 17, 2011, re- ted licenses to be issued for two-year periods; permitted 

moved the placement of children with a relative or only licensed foster homes to provide foster care; required 

guardian from the licensing requirement of Subsection the maintenance of records concerning agency personnel, 
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foster parents and foster parent applicants; restricted the of Subsection A.and substituted "served" for "services" at 
right to appeal rules of the agency to licensed placement ~ the end of Paragraph (4) of Subsection D. 
agencies; and granted licensed foster homes a right to ap- 


peal decisions of the division or a child placement agency _ ANNOTATIONS , 
to revoke, suspend or not renew a license. ©” Am, Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 

The 1991 amendment, effective June 14, 1991, substi- ity of public or private agency or its‘employees to prospec- 
tuted "periods of time not to exceed three years, as deter- _tive adoptive parents in contract or tort for failure to com- 
mined by the division" for "one-year periods" near the end * plete arrangement for adoption, 8 A.L.R.5th 860. 


40-7A-5. Variances. 


Upon written application from a child placement agency, the division in exercise of its sole dis- 
cretion may issue a variance that permits a noncompliance with the division's rules. The variance 
shall be in writing and may be temporary or permanent. No variance shall be issued that is con- 
trary to the Child Placement Agency Licensing Act. There shall be no right to a variance. 


History: Laws 1981, ch. 171, § 5; 2011, ch. 130, § 4. The 2011 amendment, ‘effective June 17 ; 2011, re- 
moved foster homes from the application of this section. 


40-7A-6. Revocation or suspension of rade notice; reinstatement; 
appeal. | 


A... The division may deny, revoke, suspend; place on probation or refuse to renew the license 
of any child placement agency for failure to comply with the division's rules, The holder of the li- 
cense that is to be denied, revoked, suspended»or placed on probation or that is not renewed shall 
be given notice in writing of the proposed action and the reason therefor and shall, at a date and 
place to be specified in the notice, be given a hearing before a hearing officer appointed by the sec- 
retary with an opportunity to produce testimony in the holder's behalf and to be assisted by coun- 
sel. The hearing shall be held no earlier than twenty days after service of notice thereof unless the 
time limitations are waived or a child safety or health issue is present. A person whose license has 
been denied, revoked, suspended, placed on probation or not renewed may, on application to the 
division, have the license issued, reinstated or reissued upon proof that the indacompl alive with 
the rules has ceased. 

B. Achild placement agency adversely affected by a decision of the division denying, prea Fe 
suspending, placing on probation or refusing to renew a license may obtain a review by appealing 
to the district court pursuant to the provisions of Section 39-3-1.1 NMSA 1978, 

C.. The division or a child placement agency may deny, revoke, suspend or refuse to renew the 
license of any foster home for failure to comply with the division's rules. The holder of a license 
that is to be revoked or suspended or that is not renewed shall be given notice in writing of the 
proposed action and the reason for the proposed action and shall be given the opportunity to ap- 
peal the decision. A foster home that is denied a license shall be given the opportunity to si tcig 
an administrative review of the reasons for the denial of the license, 

D. When any foster home license is denied, suspended, revoked or not. renewed, Brae care and 
control of any child placed pursuant; to the Child Placement Agency bacepsing } Act shal be trans- 
ferred to the child placement agency or the division. 


History: Laws 1981, ch. 171, § 6; 1998, ch. 55, § 44;, refuse to renew licenses of foster homes, and granted fos- 


1999, ch. 265, § 46; 2011, ch. 180, § 5. ter homes a right of appeal from such decisions. 

The 2011 amendment, effective June 17, 2011, re- The 1999 amendment, effective July 1, 1999, substi- 
moved foster homes from the application of this section; tuted "Section 39-3-1,1" for "Section 12-8A-1" in Subsec- 
permitted a hearing sooner than twenty days if there is tion B. 
an issue concerning child safety or health; granted child The 1998 amendment, effective September 1, 1998, in 
placement agencies a right to appeal a decision of the di- the section heading inserted " ; appeal”; in Subsection A, 
vision regarding licensure; and authorized the division substituted "rules" for ' regulations" in two places; rewrote 
and child placement agencies to deny, revoke, suspend or Subsection B; in Subsection C, substituted bie beg oe to" 


for "under" and made minor stylistic changer: 
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40-7A-7. Judicial review; scope of review. 


The filing of a petition with the district court shall not stay the enforcement of the decision of 
the division, but the court may order a stay upon a showing of good cause. 


History: Laws 1981, ch. 171, § 7. 


40-7A-8. Penalty. 


Any person who operates a child placement agency or foster home without a license as provided 
for in the Child Placement Agency Licensing Act shall be guilty of'a misdemeanor. 


History: Laws 1981, ch. 171, § 8. 


ARTICLE 7B 
Interstate Compact on Adoption and Medical Assistance 
Sec. A . Sec. 
40-7B-1. Compact. » 40-7B-4. Financial arrangements. 
40-7B-2. Human services department to ah nigtes com- 40-7B-5. Special provisions relating to medical, assis- 
pact; rules and regulations. tance. 
40-7B-3. Supplementary agreements. 1% '40-7B-6, - Federal participation. 


40-7B-1. Compact. 


The "Interstate Compact on Adoption and Medical Assistance" is hereby enacted into law and 
entered into with all “ret seer legally j joining therein in form substantially as follows: 


ARTICLE I. FINDINGS 


The party states find that: 

1. in order to obtain adoptive families for children with special needs, prospective adoptive par- 
ents must be assured of substantial assistance, usually on a continuing basis, in meeting the high 
costs of supporting and providing for the special needs and services required by such children; 

2. the states have a fundamental interest in promoting adoption for children with special needs 
because the care, emotional stability and general support and encouragement required by such 
children to surmount their physical, mental or emotional conditions can be best, and often only, 
obtained in family homes with a normal parent-child relationship; 

3. the states obtain advantages from providing adoption assistance because the customary alter- 
native is for the state to defray the entire cost of meeting all the needs of such children; 

4. the special needs involved are for the emotional and physical maintenance of the child and 
medical support and services; and 

5. the necessary assurances of adoption assistance for children with special needs, in those in- 
stances where children and adoptive parents are in states other than the one undertaking to 
provide the assistance, require the establishment and maintenance of suitable substantive: guar- 
antees and workable procedures for interstate payments to assist with hits necessary child main- 
tenance, procurement e services and medical assistance. 


ARTICLE Il. PURPOSES 
The purposes of this compact are to: 
1. strengthen protections for the interests of the children nant special needs on Sonar of whom 


adoption assistance is committed to be paid, when such. children,are in or move to states other 
than the one committed to make adoption assistance payments; and 
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2. provide substantive assurances and procedures which will promote the delivery to children of 
medical and other services on an interstate basis through programs of adoption assistance estab- 
lished by the laws of the eee states. 


ARTICLE III. DEFINITIONS 


As used in the Interstate Compact on Adoption and Medical Assistance, unless the context 
clearly requires a different construction: 

1. "child with special needs" means a minor who has not yet attained the age at which the 
state normally discontinues children's services or twenty-one, where the state determines that the 
child's mental or physical-handicaps warrant the continuation of assistance, for whom the state 
has determined the following: 

(a) that the child cannot or should not be returned to the home of his parents; 

(b) that there exists with respect to the child a specific factor or condition such as 
ethnic background, age, membership in a minority or. sibling group or the presence of factors such 
as medical condition or physical, mental or emotional handicaps because of which it is reasonable 
to conclude that such child cannot be placed with adoptive-parents without providing adoption as- 
sistance; or 

(c) that, except where it would be against the best interests of the child because 
of such factors as the existence of significant emotional ties with prospective adoptive parents de- 
veloped while the child is in the care of such parents as a foster child, a reasonable but unsuccess- 
ful effort has been made to place the child with appropriate adoptive parents without providing 
assistance payments; 

2. "adoption assistance" means the making of payment or payments for maintenance of a child, 
which payment or payments are made or committed to be made pursuant to the adoption assis- 
tance program established by the laws of a party state; 

3. "state" means a state of the United States, the District of Columbia, the Rarminaidnléll of 
Puerto Rico, the Virgin Islands, Guam, the Commonwealth of the Northern Mariana Islands or a 
territory or possession of the United States; 

4, "adoption assistance state" means the state that is signatory to an adoption assistance agree- 
ment in a particular case; 

5. "residence state" means the state of which the child is a resident by virtue of the residence of 
the adoptive parents; and 

6. "parents" means either the singular or plural of the word "parent". 


ARTICLE IV. ADOPTION ASSISTANCE 


A. Each state shall determine the amounts of adoption assistance and other aid which it 
will give to children with special needs and to their adoptive parents in accordance with its own 
laws and programs. The adoption assistance and other aid may be made subject to periodic reeval- 
uation of eligibility by the adoption assistance state in accordance with its laws. The provisions of 
this article and of Article V are subject to the limitation set forth in this subsection. 

B. The adoption assistance. and medical assistance services and benefits to which the In- 
terstate Compact on Adoption and Medical Assistance applies are those provided to children with 
special needs and to their adoptive parents from the time of the final decree of adoption or the in- 
terlocutory decree of adoption, as the:case may be, pursuant to the laws of the adoption assistance 
state. In addition to the content required by subsequent provisions of this article for adoption 
assistance agreements, each such agreement shall state whether the initial adoption assistance 
period begins with the final or interlocutory decree of adoption. Aid provided by party states to 
children with special needs during the preadoptive placement period or earlier shall be under the 
foster care of other programs of the states and, except as provided in Subsection C of this BEC, 
shall not be governed by the provisions of that compact. 

C, Every case of adoption assistance shall include an adoption assistance agreement 
between the adoptive parents and the agency of the state undertaking to provide the adoption 
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assistance. Every such agreement shall contain provisions for the fixing of actual or potential in- 
terstate aspects of the adoption assistance, as follows: 

(1) an express commitment that the adoption assistance shall be payable by the adop- 
tion assistance state without regard for the state of residence of the adoptive aioe both at the 
outset of the agreement period and at all times during its continuance; 

(2) a provision setting forth with particularity the types of child care and services 
toward which the adoption assistance state will make payments; 

(3) a commitment to make medical assistance available to the child in accordance 
with Article V of the Interstate Compact on Adoption and Medical Assistance; and 

(4) an express declaration that the agreement is for the benefit of the child, the adop- 
tive parents and the state and that it is enforceable by any or all of them. 

D. .Any services or benefits provided by the residence state and the adoption assistance 
state for a child may be facilitated by the party states on each other's behalf. To this end, the 
personnel of the child welfare agencies of the party states will assist each other and beneficiaries 
of adoption assistance agreements with other party states in implementing benefits expressly in- 
cluded in adoption assistance agreements. However, it is recognized and agreed that, in general, 
children to whom adoption assistance agreements:apply are eligible for benefits under the child 
welfare, education; rehabilitation, mental health and other programme of their state of residence on 
the same basis as other resident children. 

E. Adoption assistance payments, when ination on behalf of a child in another state, shall be 
made on the same basis and in the same*amounts as they would be made if the child were in the 
state making the payments. 


ARTICLE V. MEDICAL ASSISTANCE 


A. Children for whom a party state is committed, in accordance with the terms of an 
adoption assistance agreement, to'make adoption assistance payments are eligible for medical 
assistance during the entire period for which such payments-are to be provided. Upon applica- 
tion therefor, the adoptive parents of a child on whose behalf a party state's duly constituted au- 
thorities have entered into an adoption assistance agreement shall receive a medical assistance 
identification card made out in the child's name. The identification shall be issued by the medical 
assistance program of the residence state and shall entitle the child to the same benefits, pursuant 
to the same procedures, as any other child who is a resident of the state and covered by medical 
assistance, whether or not the adoptive parents are eligible for medical assistance. _ 

B. The identification shall bear no indication that an adoption assistance agreement with 
another state is the basis for issuance. However, if the identification is issued on account of an 
outstanding adoption assistance agreement to which another state is a signatory, the records of 
the issuing state and the adoption assistance state shall show the fact and shall contain a copy 
of the adoption assistance agreement and any amendment or replacement therefor and all other 
pertinent information. The adoption assistance and medical assistance programs of the adoption 
assistance state shall be notified of the identification issuance. 

C. A state which has issued a medical assistance identification card pursuant to the In- 
terstate Compact on Adoption and Medical Assistance which identification is valid and currently 
in force, shall accept, process.and pay medical assistance claims thereon as on any other medical 
assistance eligibilities of residents. 

D, An adoption assistance. state which provides medical services or benefits to children 
covered by its adoption assistance agreements, which services or benefits are not provided for 
those children under the medical assistance program of the residence state, may enter into co- 
operative arrangements with the residence state to facilitate the delivery and administration of 
such services and benefits. However, any such arrangements shall not be inconsistent with the 
Interstate Compact on Adoption and Medical Assistance nor shall they relieve the residence state 
of any obligation to provide medical assistance in accordance with its laws and that compact. 

E. Achild whose residence is changed from one party state to another party state shall be 
eligible for medical assistance under the medical assistance program of the new state of residence. 
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ARTICLE VI. JOINDER AND WITHDRAWAL - 


A. The Interstate Compact on Adoption and Medical Assistance shall be open to joinder by 
any state. It shall enter into force as to a state when the duly constituted and empowered author- 
ity of the state has executed it or when enacted into law by the legislature of that state. 

B. In order that the provisions of the Interstate Compact on Adoption and Medical Assis- 
tance may be accessible to and known by the general public and so that. its status as law in each of 
the party states may be fully implemented, the full textiof that compact, together with a notice of 
its execution, shall be published by the authority which has executed it in each party state. Cop- 
ies of that compact shall be made available upon request made of the Sera a or administering 
authority in any state. 

C. Withdrawal from the Interstate Compact on Adoption aan Medical henratehice hall be 
by written notice sent by the authority which executed it to the appropriate officials of all other 
party states, but no such notice shall take effect until one year after it is given in accordance with 
the requirements of this subsection. 

D. All adoption assistance agreements oudatelidinig and to wha a pati state i is aigialsky 
at the time when its withdrawal from the Interstate Compact on Adoption and Medical Assistance 
takes effect shall continue to have the effects given to them pursuant to that compact until they ex- 
pire or are terminated in accordance with their provisions. Until such expiration or termination, all 
beneficiaries of the agreements involved shall continue to have all rights and obligations conferred 
or imposed by that compact and the withdrawing state shall continue to administer that compact 
to the extent necessary to accord and implement fully the rights and protections preserved hereby. : 


History: Laws 1985, ch. 138, § 1. 


40-7B-2. Human services department to administer compacts 
rules and regulations. 


‘The New Mexico human services department, hereinafter called "the department", or its successor 
agency is the compact administrator of the Interstate Compact on Adoption and Medical Assistance 
[40-7B-1 through 40-7B-6 NMSA. 1978], hereinafter called "the compact". The department shall pro- 
mulgate rules and regulations to carry out more effectively the terms of the compact. Where appro- 
priate, the department shall act jointly with the officers of other party states in promulgating such 
rules and regulations, The department may cooperate with all other departments and agencies of 
this state and its political subdivisions in facilitating the proper administration of the compact and 
any, amendments or supplementary agreements thereunder entered into by this.state. _ 


History: Laws 1985, ch. 133, § 2, | Cross references. — For the authority of the human 
services department to conduct igs services, see 9-8-13 


NMSA 1978. 


40-7B-3. Supplementary dpb eoiesehie 


The compact administrator of the Interstate Compact on Adoption and Medical Assistance may 
enter into supplementary agreements with appropriate officials of other states pursuant to the 
compact. If any supplementary agreement requires or contemplates the use of any institution or 
facility of this state or requires or contemplates the provision of any service by this state, it shall 
not become effective until approved by the head of the agency under whose jurisdiction the institu- 
tion or facility is operated or whose agency will be charged with rendering the service. 


History: Laws 1985, ch. 188, § 3. - 
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40-7B-4. Financial arrangements. 


Subject to legislative appropriations, the compact administrator of the Interstate Compact on 
Adoption and Medical Assistance shall arrange for any payments necessary to discharge any fi- 
nancial obligations imposed upon this state by the compact or any supplementary agreement en- 
tered into thereunder. 


History: Laws 1985, ch. 133, § 4. 


40-7B-5. Special provisions relating to medical assistance. 


A. Achild with special needs, resident in this state, who is the subject of an adoption assistance 
agreement with another state shall be entitled to receive a medical assistance identification from 
this state upon filing with the department a certified copy of the adoption assistance agreement 
obtained from the adoption assistance state. In accordance with regulations of the department, the 

adoptive parents may be pb agin periodically to show that the agreement is still in force or has 
been renewed. 

B.. The department shall eoribidter the holder of a itidien) sesistirids identification pursuant to 
this section as any other holder of a medical assistance identification under the laws of this state 
and'shall process and make payment on claims on account of such holder in the same manner and 
pursuant to the same‘conditions and procedures as for the recipients of medical assistance. 

C. Where the department has entered into an adoption assistance agreement to provide to a 
child services which are not provided by the residence state, the department shall provide those 
services agreed to which are not provided by the residence state. The department will not make 
any payment for services provided by the residence state, even if the payment authorized for the 
service in the residence state is less than the payment amount authorized in New Mexico for that 
service. The adoptive parents acting for the child may submit evidence of payment for services or 
benefit amounts not provided by the residence state and shall be reimbursed therefor. However, 
there shall be no reimbursement for services or benefit amounts covered under any insurance or 
other third party medical contract or arrangement held by the child or the adoptive parents. The 
additional coverages and benefit amounts provided pursuant to this section shall be for services 
for which there is no federal contribution or which, if federally aided, are not provided by the 
residence state. Among other things, such regulations shall include procedures to be followed in 
obtaining prior approvals for services in those instances where required for the assistance. 

D. The provisions of this section shall apply to medical assistance for children under adoption 
assistance agreements from states that have entered into a compact with this state under which 
the other state provides medical assistance to children with special needs under adoption assis- 
tance agreements made by this state. All other children entitled to medical assistance pursuant 
to adoption assistance agreements entered into by this state shall be eligible to receive such as- 
sistance in accordance with the laws and procedures applicable thereto. 


History: Laws 1985, ch. 133, § 5. 


40-7B-6. Federal participation. 


Consistent with federal law, the department, in connection with the administration of the com- 
pact entered into pursuant to this act, shall include in any state plan made pursuant to the federal 
Adoption Assistance and Child Welfare Act of 1980 (P.L. 96-272), Titles [V(e) and XIX of the Social 
Security Act and any other applicable federal laws the provision of adoption assistance and medi- 
cal assistance for which the federal government pays some or all of the cost. The department shall 
apply for and administer all relevant federal aid in accordance with law. 


History: Laws 1985, ch. 183, § 6. — For Titles IV(e) and XIX of the Social Security Act, see 
Cross references, — For the federal Adoption Assistance 42 U.S.C, § 670 et seq. and 42 U.S.C. § 1396 et seq. 
and Child Welfare Act of 1980, see 42 U.S.C. § 602 et seq. 
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ARTICLE 8 
Change : of Name 


y 


Sec. | ) Sec. . ;, 
40-8-1. Change of name; petition and order, 40-8-3. Hearing at regular term in county of petitioner's 
40-8-2. Notice of petition; exception. residence. 


gx 


40-8-1. Change of name; petition and order. 


Any resident of this state over the age of fourteen years may, upon petition to the district court 
of the district in which the petitioner resides and upon filing the notice required with proof of pub- 
lication, if no sufficient cause is shown to the contrary, have his name changed or established by 
order of the court. The parent or guardian of any resident of this state under:the age of fourteen 
years may, upon petition to the district court of the district in which the petitioner resides. and 
upon filing the notice required, with proof of:publication, if no sufficient cause is shown to the con- 
trary, have the name of his child or ward changed or established by order of the court. When resi- 
dents under the age of fourteen years petition the district court for.a name change, the required 
notice shall include notice to both legal parents. The order, shall be entered at length upon the 
record of the court, and a copy of the order, duly certified, shall be filed in the office of the county 
clerk of the county in which the person resides. The county clerk shall record the same in a record 


book to be kept by him for that purpose. 


History: Laws 1889, ch. 3, § 1; C.L. 1897, § 2910; 
Code 1915, § 3807; C.S. 1929, § 92-101; Laws 1937, ch. 
162, § 1; 1941 Comp., § 25-501; 1953 Comp., § 22-5-1; 
Laws 1979, ch. 14, § 1; 1989, ch. 161, § 1. 

The 1989 amendment, effective June 16, 1989, substi- 
tuted the present first four sentences for the former first 
sentence, which read: "Any resident of this state over the 
age of. fourteen years, may, upon petition tothe district 
court of the district in which the petitioner resides, and 
upon filing the notice required with proof of publication 
thereof, if no sufficient cause be shown to the contrary 
have his name changed or established by order of the 
court; such order shall be entered at length upon the re- 
cord of the court, and a copy thereof, duly certified, shall 


be filed in the office of the county clerk of the ire in” 


which such person resides". 
ANNOTATIONS 


Common decency and good taste. — The district 
court did not abuse its discretion when it denied the peti- 
tioner’s request to‘change his name to "Fuck Censorship!" 
on the grounds that the change was offensive to common 
decency and good taste. In the Matter of Petition of Vari- 
able, 2008-NMCA-105, 144 N.M. 633, 190 P.3d 354. 

This section does not limit number of times per- 
son can petition to change his or her name. Jn re Mokili- 
gon, 2005-NMCA-021, 137 N.M. 22, 106 P.3d 584. 


Res judicata does not apply to name changes, In re 


Mokiligon, 2005-NMCA-021, 137 N.M, 22, 106 P.3d 584. 


Sufficient cause to deny application. — Where 
the court summarily denied petitioner's request with- 
out providing sufficient factual support for the denial, 
and the docketing statement represented that petitioner 
did not receive a hearing, but was informed by mail that 
his request was denied, there appears to have been no 
showing of wrongful or- fraudulent purpose, and based 
on the record, sufficient cause was shown to deny peti- 
tioner’s application for a name change. Jn re Mokiligon, 
2005-NMCA-021, 137 N.M. 22, 106 P.3d 584, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 57 Am. 


Jur. 2d Names §§ 10 to 16. 


Change of child's name in adoption proceedings, 53 
A.L.R.2d 927. 

Right of married woman: to use maiden surname, 67 
A.L.R.3d 1266. 

Circumstances justifying grant or denial of ah en to 
change adult's name. 79 A.L.R.3d 562. 

Rights and remedies of parents inter se with respect to 
the names of their children, 40 A.L.R.5th 697. 

2 C.J'S. Adoption § 37; 3 C.J.S. Aliens § 142; 27C nt 
Divorce § 763; 65 C.J.S, Names : ie 


40-8-2. Notice of petition; exception. 


A. Before making application to the court for changing or establishing a name as provided i in 
Section 40-8-1 NMSA 1978, the applicant shall cause,a notice thereof, stating the nature of the ap- 
plication, the time and place, when and where the application will be made, to be published in the 
county where the application is to be made and where the applicant resides; the notice to be pub- 
lished at least once each week for two consecutive weeks in some newspaper printed in the county. 
If there is no newspaper published in the county where the applicant resides, then the notice shall 
be published in a newspaper printed in the county nearest to.the residence of the person and hav- 
ing a circulation in the county where the person resides: 4 
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B. If the court finds that publication of an applicant's name change will jeopardize the ap- 
plicant's personal safety, the court shall not require publication. The court shall order all records 
regarding the application to be sealed. The records shall only be opened by court order based upon 
a showing of good cause or at the applicant's request. 


History: Laws 1889, ch. 3, § 2; C.L. 1897, § 2911; The 2001 amendment, effective July 1, 2001, added 
Code 1915, § 3808; C. S. 1929, § 92-102; 1941 Comp., the section heading; added the Subsection A designation 
§ 25-502; 1953 Comp., § 22-5-2; 2001, ch. 125, § 1. and in that subsection, substituted "a name as provided 

Cross references. — For legal newspapers and publi- in Section 40-8-1 NMSA 1978" for "a name as above pro- 


cation of notice, see ad ‘11- 2 INIA, oi vided"; and added Subsection B. 


40-8-3. [Hearing at regular term in county of petitioner's residence. |] 


That the hearing and determination of all proceedings instituted under the provisions of this 
chapter [40-8-1 through 40-8-3 NMSA 1978], and the final order of the court therein, shall be had 
and made at some regular term of the district, court sitting within and for the county wherein said 
petitioner resides. 


tT’ 


History: Laws 1889, ch. 3, § 3; C.L. 1897, § 2912; ANNOTATIONS 
Code 1915, § 3809;-C.S. 1929, § 92-108; 1941 Comp., | B. 
§ 25.508; oe Comp. «y § 22-5-3, , rw Am. Jur. 2d, A.L.R. and C.J.S. references. — Cir- 


cumstances justifying grant or denial of petition to change 
adult's name, 79 A.L.R.3d 562. 
65 C..J.S: Names § 15. 


ARTICLE 9 


Grandparent's Visitation Privileges 


Sec. Sec. 
40-9-1. Short title. 40-9-3, Visitation; modification; restrictions. 
40-9-1.1. Definitions. 40-9-4. Change of child's domicile; notice to grandparent. 
40-9-2. Children; visitation by grandparent; petition; me- 
diation. 


40-9-1. Short title. 
igdjsthedd 40, Article 9 NMSA: 1978 may be is as Iie "Grandparent's Visitation Pek eae Act". 


History: 1978 3 B6ckt . § 40-9-1, enacted by Laws For note, "Family Law - A Limitation on Grandparen- 
1993, ch. 98, § 1. tal-Rights in New Mexico; Christian Placement Service v. 

Repeals and reenactments. — Laws 1993, ch. 93, § 1, Gordon," see 17 N.M.L. Rev, 207 (1987). 
repealed former 40-9-1 NMSA 1978, as enacted by Laws. Annual Survey of New Mexico Family Law, see 17 
1979, ch. 18, § 1; relating to visitation privileges upon judg- N.M.L. Rev. 291 (1987). ‘ 
ments of dissolution of marriage, legal separation or. par-. Am. Jur. 2d, A.L.R. and. CwJ.S. references, — Grand- 
entage, and enacted a new section effective July 1, 1993. parents' visitation rights, 90 A.L.R.3d 222. 

, ’**Religion as factor in child custody and visitation cases, 
ANNOTATIONS 22 A.L.R.4th 971. 

Law reviews. — For article, "Survey of New Mexico . Grandparents’ visitation rights where child's parents 
Law, 1979-80: Domestic Relations and Juvenile Law," see are deceased, or where status of parents is unspecified, 
11 N.MLL. Rev, 134 (1981). - | 69 A.L.R.5th 1. 

Grandparent's visitation rights where child's parents 
ve ~ are living, 71 A:L.R.5th 99. ori 


40-9-1.1. Definitions. 


As used in the Grandparent's Visitation Privileges Act, "grandparent" means: 

A. the biological grandparent or great-grandparent of a minor child; or 

B. a person who becomes a grandparent or great-grandparent due to the adoption of a minor 
child by a member of that person's family. 
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History: 1978 Comp., § 40-9-1.1, enacted by Laws 
1993, ch, 98, § 2. ' 


40-9-2. Children; visitation by grandparent; petition; mediation. 


A. In rendering a judgment of dissolution of marriage, legal separation or the existence of 
the parent and child relationship pursuant to the provisions of the Uniform Parentage Act [New 
Mexico Uniform Parentage Act, 40-11A-101 through 40-11A-908 NMSA 1978], or at any time after 
the entry of the judgment, the district court may grant reasonable visitation privileges to a grand- 
parent of a minor child, not in conflict with the child's education or prior established visitation or 
time-sharing privileges. | 

B. Ifone or both parents of a minor child are deceased, any grandparent of the minor child may 
petition the district court for visitation privileges with respect to the minor. The district court may 
order temporary visitation privileges until a final order regarding visitation privileges is issued by 
the court. 

C. Ifa minor child resided with a grandparent for a period of at least three months and the 
child was less than six years of age at the beginning of the three-month period and the child was 
subsequently removed from the grandparent’s home by the child's parent or any other person, the 
grandparent may petition the district court for visitation privileges with respect to the child, if the 
child's home state is New Mexico, as provided in the Child Custody Jurisdiction Act [repealed]. 

D. Ifa minor child resided with a grandparent for a period of at least six months and the 
child was six years of age or older at the beginning of the six-month period and the child was 
subsequently removed from the grandparent's home by the child's parent or any other person, the 
grandparent may petition the district court for visitation privileges with respect to the child, if the 
child's home state is New Mexico, as provided in the Child Custody Jurisdiction Act [repealed] . 

E. A biological grandparent may petition the district court for visitation privileges with respect 
to a grandchild when the grandchild has been adopted or adoption is sought, pursuant to the pro- 
visions of the Adoption Act [Chapter 32A, Article 5 NMSA 1978], by: 

(1) .a stepparent; 

(2) a relative of the grandchild: 

(3) a person designated to care for the grandchild in the provisions of a ie en parent's 
will; or 

(4) a person who sponsored the grandchild at a baptism or confirmation conducted by a 
recognized religious organization. 

F, When a minor child is adopted by a stepparent and the parental rights of the natural parent 
terminate or are relinquished, the biological grandparents are not precluded from attempting to 
establish visitation privileges. When a petition filed pursuant to the provisions of the Grandpar- 
ent's Visitation Privileges Act is filed during the pendency of an adoption proceeding, the petition 
shall be filed as part of the adoption proceedings. The provisions of the Grandparent's Visitation 
Privileges Act shall have no application in the event of a relinquishment or termination of pare: 
tal rights in cases of other statutory adoption proceedings. 

G. When considering a Band parenhs petition for visitation privileges with a child, the district 
court shall assess: 

(1) any factors relevant to the best interests of the child; . 

(2) the prior interaction between the grandparent and the child; 

(3) the prior interaction between the grandparent and each parent of the child; 

(4) the present relationship between the grandparent and each parent of the child; 

(5) time-sharing or visitation arrangements that were in place prior to filing of the peti- 
tion; + 
(6) the effect the visitation with the grandparent will have on the child; 
(7) ifthe grandparent has any prior convictions for physical, Saeuris or sexual abuse or 
neglect; and 

(8) ifthe grandparent has previously been a full- time caretaker for the child for a signifi- 
cant period. 
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H. The district court may order mediation and evaluation in any matter when a grandpar- 
ent's visitation privileges with respect to a minor child are at issue. When a judicial district has 
established a domestic relations mediation program pursuant to the provisions of the Domestic 
Relations Mediation Act [Chapter 40, Article 12 NMSA 1978], the mediation shall conform with 
the provisions of that act. Upon motion and hearing, the district court shall act promptly on the 
recommendations set forth in a mediation report and consider assessment of mediation and evalu- 
ation to the parties. The district court may order temporary visitation privileges until a final order 
regarding visitation privileges is issued by the court. © 

I, When the district court decides.that visitation is not in the best interest of the child, the 
court may issue an order requiring other reasonable contact between the grandparent and the 
child, including regular communication by telephone, mail or any other reasonable means. 

J. The provisions of the Child Custody Jurisdiction Act and Section 30-4-4 NMSA 1978, re- 
garding custodial interference, are applicable to the provisions of the Grandparent's Visitation 
Privileges Act. 


History: 1978 Comp., § 40-9-2, enacted by Laws child. Ridenour v. Ridenour, 1995-NMCA-072, 120 N.M. 


19983, ch. 93, § 3; 1999, ch. 78, § 1. 352, 901 P.2d 770, cert. denied, 120 N.M. 68, 898 P.2d 120. 
Repeals and reenactments. — Laws 1993, ch, 93, § 3 Visitation not a substantial interference. — Even 
repealed former 40-9-2 NMSA 1978, as enacted by Laws though the state's enforcement of the Grandparent's Visi- 
1979, ch. 18, § 2, and enacted a new section, effective tation Privileges Act impacts a parent's right to raise a 
July 1, 1993. child, the intrusion is not a substantial interference and 
Bracketed material. — The bracketed material was is thus an appropriate mechanism by which the state may 
inserted by the compiler and is not part of the law. Laws balance the parties' competing interests. Ridenour v. Rid- 
2009, ch. 215, § 19 repealed the Uniform Parentage Act, enour, 1995-NMCA-072,.120 N.M., 352, 901 P.2d 770, cert. 
40-11-1 to 40-11-23 NMSA 1978, effective January 1, denied, 120 N.M. 68, 898 P.2d 120. 
2010. For comparable provisions, see the New Mexico Constitutionality. — The Grandparent's Visitation 
Uniform Parentage Act, 40-11A-101 to 40-11A-903 NMSA Privileges Act is not unconstitutional on its face, Deem v. 
1978. Lobato, 2004-NMCA-102, 136 N.M. 266, 96 P.3d 1186, cert. 
Laws 2001, ch. 114, § 404 repealed the Child Custody denied, 2004-NMCERT-008, 186 N.M. 491, 100 P.3d.197. 
Jurisdiction Act, effective July 1, 2001. For comparable Wishes of parents. — Troxell v. Granville, 530 U.S. 57, 
provisions, see the Uniform Child-Custody Jurisdiction 147 L, Ed. 2d 49, 120 S, Ct. 2054 (2000), requires courts 
and Enforcement Act, 40-10A-101 to 40-10A-403 NMSA to give special consideration to the wishes of the parents 
1978, in a grandparents’ visitation case, but it does not give the 
The 1999 amendment, effective July 1, 1999, in Sub- parents an ultimate veto; the court may balance the inter- 
section G added “any factors relevant to" in Paragraph tL); ests of the parents, grandparents, and children. Williams 
added Paragraphs (6) through (8), and made minor stylis- v. Williams, 2002-NMCA-074, 132 N.M. 445, 50 P.3d 194. 
tic changes. Findings required. — Troxell v. Granville, 530 U.S. 57, 


147 L. Ed. 2d 49, 120 S. Ct, 2054 (2000), does not require 
ANNOTATIONS a formal finding of parental unfitness before a court can 


Subsections C and G of 40-9-2 NMSA 1978 are order grandparent visitation; the court must only find the 
separate, distinct provisions that require separate presence of "special factors" before it can order grandpar- 


010-NMCA-008, ent visitation over the objections of a fit parent. Williams 
Re a ae elie al AM v. Williams, 2002-NMCA-074, 132 N.M. 445, 50 P.3d 194. 
Determination of standing. — Where the child "Special factors" that a court may consider before 


awarding grandparent visitation over the objections of 
a fit parent include the court's concerns, founded in the 
record, regarding the ability of the parents to carry out 
their responsibilities in an appropriate manner. Williams 
v. Williams, 2002-NMCA-074, 132 N.M. 445, 50 P.3d 194. 
Visitation allowed even where parental rights 
relinquished. — The legislature intended that the 
trial court, upon» a showing that grandparent visitation 
was in the best interests of the child, could authorize 


lived with the grandparent from birth for a period of two 
years, and the trial court ruled that the grandparent 
did not have standing to petition for visitation with the 
child based on the trial court’s findings that at the time 
the child was born, the child’s parent was coerced by the 
grandparent to live with the child in the grandparent’s 
home, that a domestic disturbance between the child’s 
parent and the grandparent led the child’s parent to leave 


the grandparent’s home without the child, that the evi- jm 
dence was conflicting as to when the child was returned grandparent visitation even though the grandparent's 
to the child’s parent, and that there was insufficient evi- son had relinquished his parental rights. Lucero v, Hart, 
dence to find that the child lived with the grandparent 1995-NMCA-121, 120 N.M. 794,907 P.2d 198. 

for three months from the date the child’s parent left the Grandparent's burden, — In seeking application of 
grandparent’s home, the trial court erred by considering the Grandparent's Visitation Privileges Act, the grand- 
factors in addition to whether the child resided for at least * parents have the burden to show that visitation is appro- 
three months in the grandparent’s home before age six priate. Ridenour v, Ridenour, 1995-NMCA-072, 120 N.M. 
in determining whether the grandparent had standing. 352, 901 P.2d 770, cert. denied, 120 N.M. 68, 898 P.2d 120. 


French-Hesch v. French-Williams, 2010-NMCA-008, 147 Visitation will be denied where grandparents failed to 
N.M. 620, 227 P.3d 110. : meet their burden under Subsection G of this section to 


Constitutionality. — This act, authoxisieg the trial ae fachr ic pat ae coped grandparent Wettation 
court to permit grandparent child visitation, withstands under Subsection / of this section. Gutierrez v. Connick, 
state and federal constitutional challenges if the allow- 2004-NMCA-017, 135 N.M. 272, 87 P.3d 552. 


ance of visitation is shown to be in the best interest of the When visitation challenged, guardian may be ap- 
pointed. — When a petition for grandparent visitation is 
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challenged by the child's parents, the trial court should independently under the Grandparent's Visitation Privi- 
consider whether it would be, beneficial to appoint a leges Act. Deem v, Lobato, 2004-NMCA-102, 136 N.M. 266, 
guardian ad litem to represent the child in the face of con- 96 P.3d 1186, cert. denied, 2004-NMCERT-008, 136 N.M. 
flicting family interests: Lucero v. Hart, 1995-NMCA-121, | 491, 100 P.3d 197. 

120 N.M. 794, 907 P.2d 198. - Grandparent visitation privileges are circum- 

Non-statutory factors relevant to request. — In scribed by constitutional limitations, in that parents 
addition to the statutory factors enumerated in Subsec- have a fundamental liberty right to make decisions con- 
tion G, other relevant factors relating to a request for “cerning the care, custody, and control of their children, 
grandparent visitation which the trial court may consider a right that is protected under the due process clause 
include: (1) the love, affection and other emotional ties of the fourteenth amendment. Gutierrez v. Connick, 
which may exist between the grandparent and child; (2) + « 2004-NMCA-017, 1385 N.M. 272, 87 P.3d 552. 
the nature and quality of the grandparent-child relation- Putative grandparent has standing as interested 
ship and the length of time that it has existed; (3) whether party under 40-11-7A NMSA 1978 to bring an action to 
visitation will promote or disrupt the child's development; establish a parent-child relationship for the purpose of 
(4) the physical, emotional, mental and social needs of the establishing the grandparent as either the maternal or 
child; (5) the wishes and opinions of the parents; and (6) paternal grandparent of a child in order to obtain visita- 
the willingness and ability of the grandparent to facilitate tion privileges under this section. Gutierrez v. Connick, 
and encourage a close relationship among the parent and 2004-NMCA-017, 135 N.M. 272, 87 P.3d 552. 
child. Lucero v. Hart, 1995-NMCA-121, 120 N.M. 794, 907 Am. Jur. 2d, A.L.R. and C.J.S. references. — Grand- 
P.2d 198. parents' visitation rights, 90 A.L.R.3d 222, 

No grandparent visitation right existed at com: -Grandparents' visitation rights where child's parents 
mon law. Gutierrez v. Connick, 2004-NMCA-017, 135 are deceased, or where status of parents is unspecified, 
N.M. 272, 87.P.3d 552. 69 A.L.R.5th 1. 

Grandparent visitation privileges are conferred Grandparent's visitation rights where child's parents 
by statute. — Grandparent visitation privileges are not are living, 71 A.L.R.5th 99. 


derivative of the rights of the parents but rather exist 


40-9-3. Visitation; modification; restrictions. 


A. When the district court grants reasonable visitation privileges to a grandparent pursuant to 
the provisions of the Grandparent's Visitation Privileges Act, the court shall issue any necessary 
order to enforce the visitation privileges and may modify the privileges or order upon a showing of 
good cause by any interested person. 

B.. Absent a showing of good cause, no grandparent or parent shall file a petition pursuant to 
the provisions of the Grandparent's Visitation Privileges Act more often than once a year. 

C.. When an action for enforcement of a court order allowing visitation privileges is brought 
pursuant to the Grandparent's Visitation Privileges Act by a grandparent, the court may award 
court costs and reasonable attorneys' fees to the prevailing party when a court order is violated. 


History: 1978 Comp., § 40-9-3, enacted by Laws child is,a. rebuttable presumption. Deem.v. Lobato, 


1993, ch. 93, § 4; 1995, ch, 58, § 1. 2004-NMCA-102, 136 N.M. 266, 96 P.3d 1186, cert. denied, 
Repeals and reenactments, — Laws 1993, ch, 93, § 4 2004-NMCERT-008, 136.N.M. 491, 100 P.3d 197, 

repealed former 40-9-3 NMSA 1978, as enacted by Laws Am. Jur. 2d, A.L.R. and C.J.S. references. — Grand- 

1979, ch. 18, § 8,-and enacted a new section, effective parents' watiatlon rights, 90 A.L.R.3d 222. . 

duly 1, 1993. Grandparents' visitation rights where child's parents 
The 1995 amendment, effective June 16, 1995, in- are deceased, or where status of parents is unspecified, 

serted "or parent" in, Subsection B and. added Subsec- 69 A.L.R.5th 1. 

tion C, ’ Grandparent's visitation rights where child's parents 

ANNOTATIONS are living, 71 A.L.R.5th 99. 


Rebuttable presumption. — The »presumption 
that a fit parent acts'in the best interests of his or her 


40-9-4. Change of child's domicile; notice to grandparent. 


A. When a grandparent is granted visitation privileges with respect to a minor child pursuant 
to the provisions of the Grandparent's Visitation Privileges Act and the child's custodian intends 
to depart the state or to relocate within the state with the intention of changing. that child's domi: 
cile, the custodian shall: 

(1). notify the grandparents of the minor child of the custodian's intent to change the onilhe 
domicile at least five aN prior to the child's change of domicile; 
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40-10-1 


CHILD CUSTODY 


40-10-24 


(2) provide the grandparent with an address and telephone number for the minor child; 


and 


(3) afford the grandparent of the minor child the opportunity to communicate with the 


child. 


B. This state will recognize an order or act regarding grandparent visitation privileges issued 
by any state, district, Indian tribe or territory of the United States of America. 


History: 1978 Comp., § 40-9-4, enacted by Laws 
1998, ch. 98, § 5; 1995, ch. 58, § 2. 

Repeals and reenactments. — Laws 1993, ch. 98, § 5 
repealed former 40-9-4 NMSA 1978, as enacted by Laws 
1979, ch. 13, § 4, relating to applicability of article, and 
enacted a new section, effective July 1, 1993. 


The 1995 amendment, effective June 16, 1995, redes- 
ignated the subsections, inserted "or to relocate within the 
state" in Subsection A, substituted "change of domicile" 
for "departure from the state" in Paragraph (1) of Subsec- 
tion A, and added Subsection B. 


ARTICLE 10 
Child Custody Jurisdiction 


(Repealed by Laws 2001, ch. 114, § 404.) 


40-10-1 to 40-10-24. Repealed. 


Repeals, — Laws 2001, ch. 114, § 405 repealed 40-10-1 
to 40-10-24 NMSA 1978, as enacted by Laws 1981, ch. 119, 
§§ 1 to 23 and 25, regarding child custody jurisdiction, ef- 
fective July 1, 2001. For provisions of former sections, see 


the 2000 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see Chapter 40, Article 1OA NMSA 
1978. 


Child Custody 
Sec. ° Sec. / 
i 40-10A-209. Information to be submitted to court. 
ARTICLE 1. GENERAL PROVISIONS 40-10A-210. Appearance of parties and child. 
40-10A-101. Short title. 
40-10A-102. Definitions. ligiatcicy anit tpetiee od 
40-10A-103, Proceedings governed by other law. 40-10A-301. Definitions. 
40-10A-104. Application to Indian tribes. 40-10A-302. Enforcement under Hague Convention. 
40-10A-105. International application of the Uniform 40-10A-303. Duty to enforce. 
Child-Custody Jurisdiction and Enforce- 40-10A-304. Temporary visitation. 
ment Act. 40-10A-305. Registration of child-custody determination. 
40-10A-106,. Effect of child-custody determination. 40-10A-306. Enforcement of registered determination. 
40-10A-107. Priority. 40-10A-307. Simultaneous proceedings. 
40-10A-108. Notice to persons outside state. 40-10A-308. Expedited enforcement of child-custody de- 
40-10A-109, Appearance and limited immunity. termination, 
40-10A-110. Communication between courts. 40-10A-309. Service of petition and order. 
40-10A-111. Taking testimony in another state. 40-10A-310. Hearing and order. 
40-10A-112. Cooperation between courts; preservation of 40-10A-311. Warrant to take physical custody of child. 
: records. 40-10A-312. Costs, fees and expenses. 
40-10A-318. Recognition and enforcement. 
ARTICLE 2. JURISDICTION 40-10A-314. Appeals. j 
40-10A-201. Initial child-custody jurisdiction. 40-10A-315. Role of prosecutor or public official. 
40-10A-202, Exclusive, continuing jurisdiction. 40-10A-316, Role of law enforcement. 
40-10A-208. Jurisdiction to modify determination. 40-10A-317. Costs and expenses. 
40-10A-204, Temporary emergency jurisdiction, LANE 
40-10A-205. Notice; opportunity to be heard; joinder. ARTICLE 4) MISCEL PUB ERONRIONS 
40-10A-206, Simultaneous proceedings. 40-10A-401, Application and construction. 
40-10A-207. Inconvenient forum. 40-10A-402. Severability clause. 
40-10A-208. Jurisdiction declined by reason of conduct. 40-10A-403. Transitional provision. 
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40-10A-101 


ARTICLE 1 
GENERAL PROVISIONS 


40-10A-101. Short title. 


This act [40-10A-101 to 40-10A-403 NMSA 1978] may be cited as the “Uniform Child- Custody 


Jurisdiction and Enforcement Act". 


History: Laws 2001, ch. 114, § 101. 
ANNOTATIONS 


Discretion of trial court. — The trial court is vested 
with great discretion in awarding the custody and visita- 
tion of young children, and an appellate court cannot re- 
verse such a decision unless the court's conclusion about 
the best interests of the child is a manifest abuse of dis- 
cretion under the evidence in the case. Olsen v. Olsen, 
1982-NMSC-112, 98 N.M. 644, 651 P.2d 1288. 

Best interest of the child is the principal consider- 
ation on determining a child's custody, as well as in effect- 
ing a change in custody. Olsen v. Olsen, 1982-NMSC-112, 
98 N.M. 644, 651 P.2d 1288. 

Must show change in circumstances for change in 
custody or visitation. — A change in custody is permis- 
sible only upon a showing of a change of circumstances. 
This standard is equally applicable where visitation 
rights are involved. Olsen v. Olsen, 1982-NMSC-112, 98 
N.M. 644, 651 P.2d 1288. 

When ‘decree to set out visitation times, places, 
and circumstances, — If there is any possibility of visi- 
tation problems, the visitation rights in a decree should 
spell out the times, places and circumstances of visitation. 


Olsen v. Olsen, 1982-NMSC-112, 98 N.M. 644, 651 P.2d. 


1288. 

Court of original jurisdiction ordinarily: retains 
continuing jurisdiction to modify a custody decree. 
Trask v. Trask, 1986-NMCA-098, 104 N.M. 780, 727 P.2d 88. 

Limitation on court's authority to modify an- 
other state's decree. — Under both the Child Custody 
Jurisdiction Act in 40-10-15A(1) NMSA 1978 (now see 
Uniform Child Custody Jurisdiction and Enforcement 
Act, 40-10A-206 NMSA 1978). and. the federal Parental 
Kidnapping Prevention Act, 28 U.S.C. § 1738A, there 
is a limitation upon the children's court's authority to 
modify another state's decree. State ex rel. Dep't of Hu- 
man Servs, v. Avinger, 1985-NMCA-097, 104 N.M. 355, 
721 P.2d 781, aff'd, 1986-NMSC-032, 104 N.M. 255, 720 
P.2d 290. 

Preemption by federal Parental Kidnapping Pre- 
vention Act. — The long line of New Mexico cases which 
permits a New Mexico court to modify an out-of-state 
issued child custody decree based solely on the physical 
presence of the child and a substantial change of circum- 
stances is preempted by the federal Parental Kidnapping 
Prevention Act (28 U.S.C. § 1788A). State ex rel: Valles v. 
Brown, 1981-NMSC-136,:97 N.M. 327, 639 P.2d 1181. 

Attorney fees. — The Uniform Child-Custody Juris- 
diction and Enforcement Act does not suggest legislative 
intent to require attorney fees be paid to the prevail- 
ing party in a child custody dispute. Bursum v. Bursum, 
2004-NMCA-133, 136 N.M. 584, 102 P.3d 651, cert. denied, 
2005-NMCERT-003, 137 N.M. 290, 110 P.3d 506. 

Law reviews, — For annual survey of New Mexico law 
relating to civil procedure, see 12 N.M.L. Rev. 97 (1982). 

For annual survey of New Mexico law relating to do- 
mestic relations, see 12 N.M.L. Rev. 325 (1982). 

For annual survey of New Mexico law relating to do- 
mestic relations, see 13 N.M.L. Rev. 879 (1983). 
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For note, "Domestic Relations - An Interpretation of the 
Parental Kidnapping Prevention Act of 1980: State ex rel. 
Valles v. Brown," see 13 N.M.L. Rev. 527 (1983). 

For article, "Survey of New Mexico Law, 1982-83; Do- 
mestic Relations," see 14 N.M.L. Rev. 185 (1984). 

For note, "Domestic Relations - An Interpretation of the 
Parental Kidnapping Prevention Act and the New Mexico 
Child Custody Jurisdiction Act; State ex rel. Dept. of Hu- 
man Servs. v. Avinger," see 17 N.M.L, Rev. 409 (1987). 

For annual survey of civil procedure in New Mexico, see 
18 N.M.L., Rev. 287 (1988). 

For annual survey of domestic relations law in New 
Mexico, see 18 N.M.L, Rev. 371 (1988). 

For annual survey of New Mexico family law, 19 N.M.L. 
Rev. 692 (1990). 

Am. Jur. 2d, A.L.R. and C.J.S, references. — Attor- 
neys’' fees awards i in parent-nonparent child custody case, 
45 A.L.R.4th 212. ' 

Parent's transsexuality as factor in award of sake 
of children, visitation rights, or termination of parental 
rights, 59 A.L.R.4th 1170. 

State court's authority, in marital or child custody pro- 
ceeding, to allocate federal income tax dependency ex- 
emption for child to noncustodial parent under § 152(e) 
of the Internal Revenue Code (26 USCS § 152(e)), 77 
A.L.R.4th 786, 

What types of proceedings or determinations are gov- 
erned by the Uniform Child Custody Jurisdiction Act (UC- 
CJA) or the Parental Kidnapping Prevention Act (PKPA), 
78 A.L.R.4th 1028. 

Applicability of Uniform Child Custody Jurisdiction Act 
(UCCJA) to temporary custody orders, 81 A.L.R.4th 1101. 

Child custody: when does state that issued previous 
custody determination have continuing jurisdiction un- 
der Uniform Child Custody Jurisdiction Act (UCCJA) or 
Parental Kidnapping Prevention Act CRB 28 USCS 
§ 1738A, 83 A.L.R.4th 742, 

Child custody and visitation rights. of person infected 
with AIDS, 86 A.L.R.4th 211. 

Denial or restriction of visitation rights to parent 
charged with sexually abusing child, 1 A.L.R.5th 776, 

Home state jurisdiction of court under § 3(a)(1) of the 
Uniform Child Custody Jurisdiction Act.(UCCJA) or the 
Parental Kidnapping Prevention Act (PKPA), 28 USCS 
§ 1738A(c)(2)(A), 6 A.L.R.5th 1, 

Default jurisdiction of court under § 3(a)(4) of the Uni- 
form, Child Custody Jurisdiction Act, (UCCJA) or the 
Parental Kidnapping Prevention Act (PKPA), 28 USCS 
§ 1738A(c)(2)(D), 6 A.L.R.5th 69. 

Parties' misconduct as ground for declining jurisdiction 
under § 8 of the Uniform Child Custody Jurisdiction Act 
(UCCJA), 16 A.L.R.5th 650, 

Significant connection jurisdiction of court to modify 
foreign child custody decree under §§ 3(a)(2) and 14(b) 
of the Uniform Child Custody Jurisdiction Act (UCCJA) 
and the Parental Kidnapping Prevention Act (PKPA), 28 
U.S.C.A. §§ 1738A(c)(2)(b) and 1738A(f)(1), 67 A.L.R.5th 1, 

Home state jurisdiction of court to modify foreign 
child custody decree under §§ 3(a)(1) and 14(a)(2) of 
Uniform Child Custody Jurisdiction Act (UCCJA) and 
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Parental Kidnapping Prevention Act (PKPA), 28 U.S.C.A,: §§ 1738A(c)(2)(C)(i) and 1738A(f),, notwithstanding ex- 

§§ 17388A(c)(2)(A) and 1738A(f)(1D, 72 A.L.R.5th 249. istence of prior valid custody decree rendered by second 
Declining jurisdiction to modify prior child custody de- — state, 78 A.L.R.5th 465. 

cree under § 14(a)(1) of Uniform Child Custody Jurisdic- Construction and operation of Uniform Child Custody 

tion Act (UCCJA) and Parental Kidnapping Prevention Jurisdiction and Enforcement Act, 100 A.L.R.5th 1, 

Act (PKPA), 28 U,S.C.A. § 1738A(f)(2), 73 A.L.R.5th 185. Construction and application of International Child Ab- 
Abandonment jurisdiction of court under §§ 3(a)(3) duction Remedies Act (42 USC § 11601 et seq.), 125 A.L.R. 


(i) and 14(a) of Uniform Child Custody Jurisdiction Act Fed, 217. 
and Parental Kidnapping Prevention Act, 28 U.S.C.A. 


As used in the Uniform Child-Custody Jurisdiction and Enforcement Act: 

(1) "abandoned" means left without provision for reasonable and necessary care or supervision; 

(2), "child" means an individual who has not attained eighteen years of age; 

(3) ."child-custody determination" means a judgment, decree or other order of a court providing 
for legal custody, physical custody or visitation with respect toa child. The term includes a perma- 
nent, temporary, initial or modification order. The term does not include an order relating to child 
support or other monetary obligation of an individual; 

(4) "child-custody proceeding" means a proceeding in which legal custody, physical custody or 
visitation with respect to a child is an issue. The term includes a proceeding for dissolution of mar- 
riage, custody of a child when dissolution of a marriage is not an issue, neglect, abuse, dependency, 
guardianship, paternity, termination of parental rights whether filed alone or with an adoption 
proceeding and protection from domestic violence in which the issue may appear. The term does 
not include a proceeding involving juvenile delinquency, contractual emancipation or enforcement 
under Article 3 of the Uniform Child-Custody Jurisdiction and Enforcement Act; 

(5). "commencement" means the filing of the first pleading in a proceeding; ~ 

(6) "court" means an entity authorized under the law of a state to establish, enforce or modify 
a child-custody determination; 

(7) "home state" means the state in which a child lived with a parent or a person acting as 
a parent for at least six consecutive months. immediately before the commencement of a. child- 
custody proceeding. In the case of a child less than six months of age, the term means the state in 
which the child lived from birth with any of the persons mentioned. A period of temporary absence 
of any of the mentioned persons is part of the period; 

(8) "initial determination" means the first child-custody determination concerning a particular 
child; 

(9) "issuing court" means the court that makes a child-custody determination for which en- 
forcement is sought under the Uniform Child-Custody Jurisdiction and Enforcement Act; 

(10) “issuing state" means the state in which a child-custody determination is made; 

(11) "modification" means’ a child-custody determination that changes, replaces, supersedes or 
is otherwise made after a previous determination concerning the same child, whether or not it is 
made by the court that made the previous determination; 

(12) "person" means an individual, corporation; business trust, estate, trust, partnership, lim- 
ited liability company, association, joint venture, government, governmental subdivision, agency 
or instrumentality, public corporation or any other legal or commercial entity; 

(13) “person acting as a parent" means a person, other than a parent, who: 

(A) has physical custody of the child or has had physical custody for a period of six consecu- 
tive months, including any temporary absence, within one year immediately before the commence- 
ment of a child-custody proceeding; and 

(B) has been awarded legal custody by a court or claims'a right to legal aga under the 
law of this state; 

(14) "physical custody" means the physical care and supervision of a child; 

(15) "state" means a state of the United States, the District of Columbia, Puerto Rico, the 
United States Virgin Islands or any territory or insular possession Beruecy to the jurisdiction of the 
United States; 
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(16) "tribe"*means ‘an Indian tribe or band, or Alaskan Native village, which is recognized by 
federal law or formally acknowledged by a state; and 

(17), "warrant" means an order issued by a court authorizing law enforcement eineers to take 
physical custody of a child. 


History: Laws 2001, ch. 114, § 102. 3 Malissa v. Matthew Wayne H., 2008-NMCA-128, 145 N.M. 
22, 193 P.3d 569. 
ANNOTATIONS "Home state". — As defined in this section and used in 


40-10-4A NMSA 1978 (now see 40-10A-201 NMSA 1978), 
"home state" means the state in which the child resided 
for six consecutive months immediately preceding the 
commencement of the current, not original, proceedings. 
Trask v. Trask, 1986-NMCA- 098, 104 N.M. 780, 727 P.2d 
88. 

"Modification decree". — The father's Petition to 
Establish Child Custody and Visitation, alleging that a 
the fee land was not tribal territory for purposes of deter- California decree was void and not entitled to full faith 
mining the home state of the children. Garcia uv. Gutier- and «credit, constituted. a "modification decree" as de- 
rez, 2009-NMSC-044, 147 N.M. 105, 217 P.3d 591, rev'g fined in this section, even though the father did not spe- 


2008-NMCA-116, 144 N.M. 761, 192 P.3d 275. cifically use the term "modification." Nelson v. Nelson, 
Home state. — Land owned in fee by a non-Indian 1996-NMCA-015, 121 N.M. 248, 910 P.2d 319. 


within the exterior boundaries of a pueblo is part of the Construed with 32-1-54 NMSA 1978. ~~ That the 
tribe for purposes of determining the home state of a nonparent custodians of a child were "acting as parents 


Non-Indian-owned land within the exterior bound- 
aries of a Pueblo. — In a divorce and custody dispute, 
where the mother was a non-Indian; the father was an en- 
rolled member of the tribe; the couple’s children were en- 
rolled members of the tribe; the couple spent most of their 
four years of married life on the tribal lands; the mother 
took the children to her father’s house on non-Indian-owned 
fee land within the exterior boundaries of the tribal lands, 


child. Garcia v. Gutierrez, 2008-NMCA-116, 144 N.M. 761, pursuant to 40-10-3H NMSA 1978 (now see Subsection 
192 P3d 275. rev'd. 2009-NMSC-044. 147 N.M. 105, 217. ~((18) of this section) because they had physical custody of 
P3d591. ‘ . : the child and claimed a right to custody did not have ap- 


plicability in a neglect or abuse case so as to entitle the 
custodians to the protections afforded in a termination of 
parent rights case. In re Agnes P., 1990-NMCA-091, 110 
N.M. 768, 800 P.2d 202 (decided under prior law, see Sec- 
tion 32A-4-27). 

Law reviews. — Annual Survey of New Mexico Family 
Law, see 17 N.M.L. Rev. 291 (1987). 

For note, "Domestic Relations - An Interpretation of the 
Parental Kidnapping Prevention Act and the New Mexico 
Child Custody Jurisdiction Act; State ex rel. Dept. of Hu- 
man Servs. v. Avinger," see 17 N.M.L. Rev. 409 (1987), 

For annual survey of domestic relations law in. New 
Mexico, see 18 N.M.L, Rev. 371 (1988), 


Home state. — Where the child continuously lived in. 
New Mexico with the child's parent from birth until the 
child was four months of age when the parent and the 
child moved to Texas; the child and the parent lived in 
Texas for less than two weeks when the parent returned 
to New Mexico and filed a child custody proceeding; the 
child was on New Mexico medicaid; and the child's phy- 
sician was in New Mexico, New Mexico was the child's 
home state and the New Mexico court had jurisdiction 
even though the Texas parent had filed a custody proceed- 
ing in Texas before the New Mexico proceeding was filed. 


40-10A-103. Proceedings governed by other law. 


The, Uniform Child-Custody Jurisdiction and Enforcement Act does not govern an adoption pro- 
ceeding or a proceeding pertaining to the authorization of emergency medical care for a child. 


History: Laws 2001, ch. 114, § 103.» * Cross references. — For provisions pertaining: to 
adoption, see Chapter 32A, Article 5 NMSA 1978. 


40-10A-104. Application to Indian tribes. 


(a) A child-custody proceeding that pertains to an Indian child as defined in the Indian Child 
Welfare Act, 25 U.S.C. § 1901 et seq.,.is not: subject to the Uniform Child-Custody Jurisdiction and 
Enforcement Act to the extent that it is governed by the Indian Child Welfare Act. 

(b) A court of this state shall treat a tribe as if it were a state of the United States for the pur- 
pose of applying Articles 1 and 2 of the Uniform Child-Custody Jurisdiction and Enforcement Act. 

(c) A child-custody determination made by a tribe under factual circumstances in substantial 
conformity with the jurisdictional standards of the Uniform Child-Custody Jurisdiction: arte En- 
forcement Act must be recognized and enforced under Article 3 of that act. 


History: Laws 2001, ch. 114, § 104, jurisdiction over custody disputes in divorce proceed- 
ings. Cherino v, Cherino, 2008-NMCA-024, 148 N.M, 
ANNOTATIONS 452, 176 P.3d 1184, 
The Indian Child Welfare Act, 25 U.S.C. §1901 Divorce proceedings. — The Indian Child Welfare 
does not apply to give a tribal court exclusive Act, 25 U.S.C, §1901, does not apply in divorce proceedings 
1038 
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when the custody. of children remain with the biological 
parents. Cherino v. Cherino, 2008-NMCA-024, 143 N.M. 


452, 176 P.3d 1184. 


CHILD CUSTODY 


40-10A-108 


Recognition and Enforcement of Tribal Court Orders, 
Tribal Protection Orders, and Tribal Child Custody Or- 
ders", see 34 N.M.L. Rey. 381 (2004). 


Law reviews. — For article, "Full Faith and Credit, 
Comity, or Federal Mandate? A Path That Leads to 


40-10A-105. International application of the Uniform Child-Custody 
Jurisdiction and Enforcement Act. 


(a) Acourt of this state shall treat'a foreign country as if it were a state of the United States for 
the purpose of applying Articles 1 and 2 of the Uniform Child-Custody Jurisdiction and Enforce- 
ment Act. 

(b) Except as otherwise provided in subsection (c), a child-custody determination made in a for- 
eign country under factual circumstances in substantial conformity with the jurisdictional stan- 
dards of the Uniform Child-Custody Jurisdiction and Enforcement Act must be recognized and 
enforced under Article 3 of that act. 

(c) A court of this state need not apply the Uniform Child-Custody Jurisdiction and Enforce- 
ment Act if the child custody law of a foreign country violates fundamental principles of human 
rights. 


History: Laws 2001, ch. 114, § 105. 


40-10A-106. Effect of child-custody determination. 


A child-custody determination made by a court of this state that had jurisdiction under the 
Uniform Child-Custody Jurisdiction and Enforcement Act binds all persons who have been served 
in accordance with the laws of this state or notified in accordance with Section 108 or who have 
submitted to the jurisdiction of the court, and who have been given an opportunity to be heard. As 
to those persons, the determination is conclusive as to all decided issues of law and fact except to 
the extent the determination is modified. 


History: Laws 2001, ch. 114, § 106. 
ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity of legal or natural parent, or one who aids and abets, 


Child custody: when does state that issued previous 
custody determination have continuing jurisdiction un- 
der Uniform Child Custody Jurisdiction Act (UCCJA) or 
Parental Kidnapping Prevention Act (PKPA), 28 USCS 
§ 1738A, 83 A.L.R.4th 742. 


for damages resulting from abduction of own child, 49 
A.L.R.4th 7. 


40-10A+107. Priority. 


Ifa question of existence or exercise of jurisdiction under the Uniform Child- Giktedky Jurisdic- 
tion and Enforcement Act is raised in a child-custody proceeding, the question, upon request of a 
party, must be given priority on the calendar and handled expeditiously. 


History: Laws 2001, ch. 114, § 107. 


40-10A-108. Notice to persons outside state. 


(a) Notice required for the exercise of jurisdiction when a person is outside this state may be 
given in a manner prescribed by the law of this state for service of process or by the law of the 
state in which the service is made. Notice must be given in a manner reasonably calculated to give 
actual notice but may be by publication if other means are not effective. 

(b) Proof of service may be made in the manner prescribed by the law of this state or by the law 
of the state in which the service is made. 
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(c) Notice is not required for the exercise of jurisdiction with respect: to a person who submits 


to the jurisdiction of the court. 


History: Laws 2001, ch. 114, § 108. 
ANNOTATIONS 


Notice to interested parties. — Where jurisdiction 
is sought to be established under the Child. Custody Ju- 
risdiction Act (now see the Uniform Child-Custody Juris- 
diction and Enforcement Act), a petitioner must obtain 


service upon the other parties entitled to such notice by ' 
affirmatively undertaking to give notice and obtain ser- 


vice upon other interested parties as contemplated by this 


~ 183, 835 P.2d 849, cert. denied, 113:N.M: 744, 832 P.2d 


1223. 

Waiver of notice. — Mother's handwritten document 
authorizing grandparents to, sign any necessary papers 
for medical reasons for the child was insufficient to con- 


* stitute consent to relinquish complete custody of her 


child to grandparents; nor was such document sufficient 
to constitute a valid waiver of notice or consent by her 
to submit to jurisdiction under Subsection D of 40-10-6 
NMSA 1978 (now see this section). In re Sabrina Mae D., 

1992-NMCA-050, 114 N.M. 183, 835 P.2d 849, cert. denied, 


section. In re Sabrina Mae D., 1992-NMCA-050, 114 3.8) a 113.N.M, 744, 832 P.2d 1223. 


40-10A-109. AueaiNnss and limited immunity. 


(a) A party to a child-custody proceeding, including a modification proceeding, or a’petitioner 
or respondent in a proceeding to enforce or register a child-custody determination, is not subject to 
personal jurisdiction in this state for another proceeding or purpose solely by reason of having par- 
ticipated, or of having been physically present for the purpose of participating, in the proceeding. 

(b) A person who is subject to personal jurisdiction in this state on a basis other than physical 
presence is not immune from service of process in this state. A party present in this state who is 
subject to the jurisdiction of another state is not immune from service of process allowable under 
the laws of that state. 

(c) The immunity granted by subsection (a) does not extend. to civil litigation based on acts 
unrelated to the participation in a proceeding under the Uniform Child-Custody Jurisdiction and 
Enforcement Act committed by an individual while present in this state, 


History: Laws 2001, ch. 114, § 109. 


40-10A-110. Communication between courts. 


(a) A court of this state may communicate with a court in another state concerning a proceed- 
ing arising under the Uniform Child-Custody Jurisdiction and Enforcement Act. 

(b) The court may allow the parties to participate.in the communication. If the parties « are not 
able to participate in the communication, they must be given the opportunity to present facts and 
legal arguments before a decision on jurisdiction is made. 

(c) Communication between courts on schedules, calendars, court records and similar matters 
may occur without informing the parties. A record need not be made of the,communication. 

(d) Except as otherwise provided in subsection (c), a record must be made of a communication 
under this section. The pel must be informed promptly of the communication and granted ac- 
cess to the record. 

(e) For the purposes of this section, ' 'record" means information that is inscribed ona tangible 
medium or that is stored in an electronic or other medium and is retrievable in perceivable form. 


History: Laws 2001, ch. 114, § 110. 


40-10A-111. Taking testimony in another state. 


(a) In addition to other procedures available to a party, a party to a child-custody proceeding 
may offer testimony ‘of witnesses who are located in another state, including testimony of the 
parties and the child, by deposition or other means-allowable in this state for testimony taken in 
another state. The court on its own motion may order that the testimony of a person be taken in 
another state and may prescribe the manner in which and the terms upon which the testimony is 
taken. 
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(b) A-court of this state may permit an individual residing in another state to be deposed or to 
testify by telephone, audiovisual means or other electronic means before a designated court or at 
another location in that state. A court of this state shall cooperate with courts of other states in 
designating an appropriate location for the deposition or testimony. 

(c) Documentary evidence transmitted from another state to a court of this state by technologi- 
cal means that do not produce an original writing may not be excluded from evidence on an objec- 
tion based on the means of transmission. 


History: Laws 2001, ch. 114, § 111. 


40-10A-112. Cooperation between courts; preservation of records. 


(a) Acourt of this state may request the appropriate court of another state to: 

(1) hold an evidentiary hearing; 

(2) order a person to produce or give evidence pursuant to procedures of that state; 

(3) order that an evaluation be made with respect to the custody of a child involved in a 
pending proceeding; 

(4) forward to the court of this state a certified copy of the transcript of the record of the 
hearing, the evidence. otherwise presented and any evaluation prepared i in compliance with the 
request; and 

(5) order a’party to a child-custody proceeding or any person having physical custody of 
the child to appear in the proceeding with or without the child. 

(b) Upon request of a court of another state, a court of this state may hold a hearing or enter an 
order described in subsection (a). 

(c) Travel and other necessary and reasonable expenses incurred under subsections (a) and (b) 
may be assessed against the parties according to the law of this state. 

(d) A court of this state shall preserve the pleadings, orders, decrees, records of hearings, eval- 
uations and other pertinent records with respect to a child-custody proceeding until the child 
attains eighteen years of age. Upon appropriate request by a court or law enforcement official of 
another state, the court shall forward a certified copy of those records. 


History: Laws 2001, ch, 114, § 112. social services department, which was ordered by an II- 
linois state court to perform the home study, amounts to 
ANNOTATIONS acting "(u)pon request, of the court of another state" for 


Subsection A (now see Subsection (b) of this section). State 
ex rel. Human Servs, Dep't v. Martin, 1986-NMCA-041, 
104 N.M. 279, 720 P.2d 314, 


"Upon request of the court of another state". — An 
order by a trial court requiring the human services de- 
partment to perform a social study of the home of a resi- 
dent of New Mexico at the request of an Illinois county's 


ARTICLE 2 
JURISDICTION 


40-10A-201. Initial child-custody jurisdiction. 


(a) Except as otherwise provided in Section 204, a court of this state has jurisdiction to make 
an initial child-custody determination only if: 

(1) this state is the home state of the child on the date of the commencement of the pro- 
ceeding, or was the home state of the child within six months before the commencement of the pro- 
ceeding and the child.is absent from this state but a parent or person acting as a parent continues 
to live in this state; 

(2) acourt of another state does not have jurisdiction under paragraph (1) or a court of the 
home state of the child has declined to exercise jurisdiction on the ground that this state is the 
more appropriate forum under Section 207 or 208] and: 
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(A) the child and the child's parents, or the child and at least one parent:or a person 
acting as a parent, have a significant connection with tia state other tban mere physical pres- 
ence; and 

(B) substantial evidence: i is eveslableis in this state ne the child's care, protec 
tion, training and personal relationships; yi 

(3) . all courts having jurisdiction under ponakeats (1) or r (2) ae declined to exercise ju- 
risdiction on the ground that a court of this state is the more appropriate forum to determine the 
custody of the child under Section 207 or 208; or 

(4) no court of any other state would have jurisdiction under the criteria specified in para- 
graph (1), (2) or (3). 

(b) Subsection (a) is the exclusive jurisdictional basis for making a child- custody determina- 
tion by a court of this state. . 

(c) Physical presence of, or personal jurisdiction over, a party or a child is not necessary or suf- 
ficient to make a child-custody determination. 2 


History: Laws 2001, ch, 114, § 201. , Compliance required with only one of prereq- 
~ uisites in Subsection A. — The New Mexico stat- 

ANNOTATIONS ute requires compliance with only one of four prereq- 

uisites in 40-10-4 NMSA .1978 (now, see this section) to 


Home state. — Where the child continuously lived in 


New Mexico with the child's parent from birth until the satisfy the jurisdictional requirement, Olsen vu. Olsen, 
child was four months of age when the parent and the 1982-NMSC-112, 98 N.M. 644, 651 P.2d 1288; Serna v. 


child moved to Texas; the child and the parent lived in Salazar, 1982-NMSC-117, 98 N.M, 648, 651 P.2d 1292, 

Texas for less than two weeks when the parent ‘returned Jurisdiction is mixed question of law and fact. — 
to New Mexico and filed a child custody proceeding; the ; A determination of jurisdiction under this section involves 
child was on New Mexico medicaid; and the child's physi- a mixed question of law and fact, and an evidentiary re- 
cian was in New Mexico, New Mexico was the child's home cord is necessary for a review of the factual claims in an 
state and the New Mexico court had jurisdiction even appeal. Meier v. Davignon, 1987-NMCA-030, 105 N.M. 


though the Texas parent had filed a custody proceeding in _ 567, 734 P.2d 807, 
Texas before the New Mexico proceeding was filed. Mal- Assertion of custody rights through guardianship 


issa v. Matthew Wayne H., 2008-NMCA-128, 145 N.M. 22, proceedings. — In New Mexico, while a district court is 
193 P.3d 569. invested with. subject matter: jurisdiction to grant a peti- 
As defined in:40-10-8E NMSA 1978 (now 40-10A-102(7) tion for guardianship of a minor or to adjudicate custody 
NMSA 1978) and used in this section, "home state" means disputes between parents and non-parents involving chil- 
the state in which the child resided for six consecutive dren, except - provided in former 32-1-58 NMSA 1978, in 
months immediately preceding the commencement. of the Children's Code (now 82A-4-31 NMSA 1978), over ob- 
the current, not original, proceedings. Trask v. Trask, jection of a parent, guardianship proceedings are not the 
1986-NMCA-098, 104 N.M. 780, 727 P.2d 88. proper means to involuntarily terminate a parent's right 
Concurrent jurisdiction with tribal court. — In a to custody of his or her children. Jn re Sabrina Mae’ D., 
divorce and custody dispute, where the mother was a non- 1992-NMCA-050, 114 N.M, 133, 835 P.2d 849, cert. denied, 
Indian; the father was an enrolled member of the tribe; 113 N.M. 744, 832 P.2d 1223, , 
the couple’s children were enrolled members of the tribe; Jurisdiction found. — Mother's voluntary placement 
the couple spent most of their four years of married life of her child with grandparents in this state and allowing 
on the tribal lands; the mother took the children to her the child to remain in New Mexico for almost ten. months 
father’s house on non-Indian-owned fee land within the prior to seeking her return, provided a proper. basis for 
exterior boundaries of the tribal lands; the district court the court's determination that the child had a significant 
awarded the mother temporary custody of the children; connection with this state so as to enable the court to ex- 
the mother later filed a divorce action in the district court; ercise jurisdiction over the child. In re Sabrina Mae D., 
and the father subsequently filed a parallel divorce action |’ 1992-NMCA-050, 114 N.M. 183, 835 P.2d 849, cert. denied, 
in tribal court, the district court had significant connec- 113 N.M. 744, 832 P.2d 1223, 
tions jurisdiction that was concurrent with the jurisdic- A New Mexico court had jurisdiction to modify a Cali- 
tion of the tribal court over the child-custody dispute. Gar- fornia order on custody since New Mexico was the home 
cia v. Gutierrez, 2009-NMSC-044, 147 N.M. 105, 217 P.3q_ - ‘State of the parents and children at the time of commence- 
591, rev'g 2008-NMCA-116, 144 NM. 761, 192 P 3d 275. ment of the proceeding and since the California divorce 
Parental Kidnapping Prevention ‘Act, 28: U.S.C. decree court had retained jurisdiction only over property 
§1788A (2000) does not apply to tribes and under the and related issues, not custody issues. Nelson v. Nelson, 
act, tribes are not bound to give full faith and credit to 1996-NMCA-015, 121 N.M. 243,910 P.2d 319. ‘ 
state court judgments in state court cases and New Mexico The New Mexico district court had jurisdiction over an 
is not bound to defer to'tribal courts under the act.Garcia » ction by a biological mother's lesbian domestic partner 
v. Gutierrez, 2009-NMSC-044, 147 N.M. 105, 217 P.3d 591, for time sharing and custody. of children because there 
rev'g 2008-NMCA-116, 144 N.M. 761, 192 P.3d 275. were significant connections between the ‘mother, the 
Termination of parental rights. — A straight ter- children, and New Mexico, and there was substantial evi- 
mination proceeding, not involving custody, adoption, or dence regarding the children's care, protection, training 
other similar issues, does not. fall within the Child Cus- and relationships. Barnae v. Barnae, 1997-NMCA- 077, 
tody Jurisdiction Act (now see the Uniform Child-Custody 123 N.M. 583, 943 P.2d 1036. 
Jurisdiction and Enforcement Act). In re Vernon R.V., Jurisdiction not asserted. — Where the children re- 
1999-NMCA-125, 128 N.M. 242, 991 P.2d 986. sided in New Mexico for less than one year at the time of 
the divorce, and there is no indication of any connections 
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between the children and the state other than the chil- Kidnapping Prevention Act. (PKPA), 28 USCS § 1738A, 83 
dren's relationship to their father, jurisdiction could not A.L.R.4th 742, 
be asserted in "best interests" of children. Trask v. Trask, Significant connection jurisdiction of court under 
1986-NMCA-098, 104 N.M. 780, 727 P.2d 88. § 3(a)(2) of the Uniform Child Custody Jurisdiction Act 
, Jurisdiction to make initial child custody deter- (UCCJA)..and the Parental Kidnapping Prevention Act 
mination. — In a domestic relations case, where peti- (PKPA), 28 USCS § 1738A(c)(2)(B), 5 A.LiR.5th 550. 
tioner and respondent were in a domestic relationship Abandonment and emergency jurisdiction of court un- 
and decided to raise a child together, and where respon- der § 3(a)(3) of the Uniform Child Custody Juridiction Act 
dent was artificially inseminated by an anonymous donor (UCCJA) and the Parental Kidnapping Prevention Act 
and gave birth to child, and where petitioner initiated (PKPA), 28 USGS § 1738A(c)(2)(C), 5 A.L.R.5th 788. 
an action. in district court to establish parentage and Home state jurisdiction of court under § 3(a)(1) of the 
determine custody and timesharing with regard to. child Uniform Child Custody Jurisdiction Act (UCCJA) or the 
when the domestic relationship began to fall apart, and Parental Kidnapping Prevention Act (PKPA), 28 USCS 
where respondent filed an objection to the district court’s § 1738A(c)(2)(A), 6 A.L.R.5th 1, 
jurisdiction over the case after respondent and child left Default jurisdiction of court under § 3(a)(4) of the Uni- 
the state of New Mexico, the district court erred in de- form Child Custody Jurisdiction Act’ (UCCJA) or the 
clining jurisdiction, because it was undisputed that child Parental Kidnapping Prevention Act (PKPA), 28 USCS 
and respondent lived in New Mexico for at least six con- § 1738A(c)(2)(D), 6 A.L.R.5th 69. 
secutive months. immediately before the commencement Significant connection jurisdiction of court, to modify 
of a child custody proceeding, and therefore at the time foreign child custody decree under :§§ 3(a)(2) and 14(b) 
the petition was filed, New Mexico was child’s home state of the Uniform Child Custody Jurisdiction Act (UCCJA) 
and the district court had jurisdiction to make the initial and the Parental Kidnapping Prevention Act (PICPA), 28 
child custody determination. Tomlinson. v. Weatherford, U,LS.C.A, §§ 1738A(c)(2)(b) and 1738A(f)\(1), 67 A.L.R.5th 1, 
2017-NMCA-055. Home state jurisdiction of court to modify foreign 
Venue. — A court which renders the initial decree in child custody decree under §§ 3(a)(1) and 14(a)(2) of Uni- 
child custody and visitation proceedings is the proper form Child Custody Jurisdiction Act (UCCJA) and Pa- 
venue for subsequent modifications of the cutodial order. rental Kidnapping Prevention Act. (PKPA), 28°U,S.C:A, 
Dugie v. Cameron, 1999-NMSC-002, 126 N.M. 483, 971 §§ 1738A(c)(2)(A) and 1788A(f)(1), 72 A.L.R.5th 249, 

P.2d 390. Declining jurisdiction to modify prior child custody de- 
’ Law reviews. — Annual Survey of New Mexico Family cree under § 14(a)(1) of Uniform Child Custody Jurisdic- 
Law, see 17 N.MLL. Rev. 291 (1987). tion Act (UCCJA) and Parental Kidnapping Prevention 
For note,'"Domestic Relations - An Interpretation of the Act (PKPA), 28 U.S.C.A. § 1738A(f)(2), 73 A.L.R.5th 1865. 
Parental Kidnapping Prevention Act and the New Mexico Abandonment jurisdiction of court under §§ 3(a)(3) 
Child Custody Jurisdiction Act; State ex rel. Dept. of Hu- (i) and: 14(a) of Uniform Child Custody Jurisdiction Act 
man Servs. v. Avinger," see 17 N.M.L. Rev. 409 (1987). and Parental Kidnapping’ Prevention Act, 28 U.S.C.A. 

For annual survey of civil procedure in New Mexico, see §§ 1738A(c)(2)(C)(i) and 1738A(f), notwithstanding ex- 
18 N.M.L: Rev, 287 (1988). istence of prior valid custody decree rendered by second 
For annual survey of domestic relations law in New state, 78 A.L.R.5th 465. 
Mexico, see 18 N.M.L. Rev. 371 (1988). Emergency jurisdiction of court under 88 3(a)(3)(ii) 
Am. Jur. 2d, A.L.R. and C.J.S. references. — Child and 14(a) of Uniform Child Custody Jurisdiction Act 
custody: when does state that issued previous custody and Parental Kidnapping Prevention Act, 28 U.S.C.A. 
determination have continuing jurisdiction under Uni- §§ 1738A(c)(2)(C)(ii) and 1738A(f), to protect interests of 
form Child Custody Jurisdiction Act (UCCJA) or Parental child notwithstanding existence of prior, valid custody de- 


cree rendered by another state, 80 A.L.R.5th 117. 


40-10A-202. Exclusive, continuing jurisdiction. 


(a) Except as otherwise provided in Section 204, a court of this state which has made a child- 
custody determination consistent with Section 201 or 203 has exclusive, continuing jurisdiction 
over the determination until: 

(1) acourt of this state determines that the child, or the child and one parent, or the child 
and a person acting as a parent do not have a significant connection with this state and that sub- 
stantial evidence is no longer available in this state concerning the child's care, protection, train- 
ing and personal relationships; or — 

(2) a court of this’state or a court of another state determines that the child, the child's 
parents and any person acting as a parent do not presently reside in this state. 

(b) A court of this state which has made a child-custody determination and does not have ex- 
clusive, continuing jurisdiction under this section may modify that determination only if it has 
jurisdiction to make an initial determination under Section 201. 


paeeat as Laws 2001, ch. 114, § aura, court ordered plaintiff to stop filing complaints, motions 
. or other devices pertaining to the child’s guardian ad 
ANNOTATIONS litem; plaintiff discussed the custody proceedings and 


published pleadings in the custody proceeding on the 
internet; and plaintiff claimed that the district court 
lacked jurisdiction to order plaintiff to remove the infor- 
mation from the internet because the entire family had 


Court had subject matter jurisdiction to enjoin 
publication of information. — Where, in a conten- 
tious divorce and child custody proceeding, the district 
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moved to Canada and defendant had agreed that the 
district court no longer had jurisdiction over the custody. 
case, the court’s order was not related to child custody 
determinations and the court had general jurisdiction 
to issue an injunction regarding plaintiff’s speech. Kim- 
brell v. Kimbrell, 2018-NMCA-070, 306 P.3d 495, rev’, 
2014-NMSC-027. 

Full faith and credit. — The Uniform Child-Custody 
Jurisdiction and Enforcement Act requires States to 
fulfill their full faith and credit requirements under Ar- 
ticle IV, § 4 of the United States Constitution. State ex 


DOMESTIC AFFAIRS 


40-10A-204 


rel. Children, Youth and Families Dep't. v.. Donna’ J., 
2006-NMCA-0238, 139 N.M. 131, 129 P.3d 167. 
Jurisdiction. — Texas court did not lose its exclu 
sive, continuous jurisdiction after father died and mother 
and child moved from Texas to New Mexico, State ex 
rel... Children, Youth and Families Dep't. v. Donna J, 
2006-NMCA-023, 139 N.M, 131, 129 P.3d 167. 8 
"Reside" defined. — Mother's involuntary relocation 
to the Texas penitentiary because of her incarceration 
for murder does meet the definition of reside in this sec- 
tion. State ex rel, Children, Youth and Families: Dep't. v. 
Donna J., 2006-NMCA-023, 139 N.M. 131, 129 P.3d 167. 


40-10A-203. Jurisdiction to modify determination. 


Except as otherwise provided in Section 204, a court of this state may not modify a child-custody 
determination made by a court of another state unless a court of this state has jurisdiction to 
make an initial determination under Section 201(a)(1) or (2) and: 

(1), the court of the other state determines it no longer has exclusive, continuing jurisdiction 
under Section 202 or that a court of this state would be a more convenient forum under Sec- 


tion 207; or 


(2) acourt of this state or a court of the other state determines that the child, the child's Bal 
ents and any person acting as a parent do not presently reside in the other state. 


History: Laws 2001, ch, 114, § 203. 
ANNOTATIONS 


Limitation on court authority. — Under both 28 
U.S.C. § 1738A(f) of the federal Parental Kidnapping Pre- 
vention Act and 40-10-15A NMSA 1978 (now see this sec- 
tion), the children's court lacks the authority to modify 
another state's custody decree unless the other court no 
longer has jurisdiction or has declined to exercise juris- 
diction to modify its custody decree, State ex rel, Dep't of 
Human Servs. v. Avinger, 1985-NMCA-097, 104 N.M. 3565, 
721 P.2d 781, aff'd, 1986-NMSC-032, 104 N.M. 255, 720 
P.2d 290. 

Section 40-10-15A NMSA 1978 (now see 32A-1-108 
NMSA 1978) limits the court's exercise of jurisdiction in 
a "neglected child" proceeding brought under 32-1-9(A) 
NMSA 1978 (now 32A-1-8 NMSA 1978) where that pro- 
ceeding could result in the modification of another state's 
custody decree where the other state has not given up ju- 
risdiction. State ex rel. Dep't of Human Servs, v. Avinger, 
1986-NMSC-032, 104 N.M. 255, 720 P.2d 290. 


Federal Parental Kidnapping Prevention Act 28 
U.S.C. § 1738A has supremacy over state law. Serna 
v, Salazar, 1982-NMSC-117, 98 N.M. 648, 651 P.2d 1292. 

Compliance with jurisdictional prerequisites. — 
The New Mexico.statute requires.compliance with only 
one of four prerequisites in 40-10-4 NMSA 1978 (now see 
40-10A-203 NMSA 1978) to satisfy the jurisdictional re- 
quirement, Olsen v, Olsen, 1982-NMSC-112, 98 N.M. 644, 
651 P.2d 1288; Serna v. Salazar, 1982-NMSC- 117,98. N.M. 
648, 651 P.2d 1292. 

Law reviews. — For note, "Domestic Relations - An 7 
terpretation of the Parental Kidnapping, Prevention Act 
and the New Mexico Child Custody Jurisdiction Act; State 
ex rel. Dept. of Human Servs. v. Avinger," see 17 N.M.L. 
Rev. 409 (1987). 

Am, Jur. 2d, A.L.R. and C.J.S. references, — Right 
to attorneys' fees in proceeding, after absolute divorce, 
for modification of child custody or support order, 57 
A.L.R.4th 710. 


40-10A-204. Temporary emergency jurisdiction. 


(a) A court of this state has temporary emergency jurisdiction if the child is present in this 
state and the child has been abandoned or it is necessary in an emergency to protect the child be- 
cause the child, or a sibling or parent of the child, is subjected to or threatened with mistreatment 
or abuse. | 

(b) If there is no previous child-custody determination that is entitled to be enforced under the 
Uniform Child-Custody Jurisdiction and Enforcement Act and a child-custody proceeding has not 
been commenced in a court of a state having jurisdiction under Sections 201 through 203, a child- 
custody determination made under this section remains in effect until an order is obtained from 
a court of a state having jurisdiction under Sections 201 through 203. If a child-custody proceed- 
ing has not been or is not commenced in a court of a state having jurisdiction under Sections 201 
through 203, a child-custody determination made under this section becomes a final determina- 
tion, if it so Lee and this state becomes the home state of the child. 

(c) Ifthere is a previous child-custody determination that is entitled to be enforced under the 
Uniform Child-Custody Jurisdiction and Enforcement Act, or a child-custody proceeding has been 
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commenced in a court of a state having jurisdiction under Sections 201 through 203, any order 
issued by a court of this’state under this section must specify.in the order a period that the court 
considers adequate to allow the person seeking an order to obtain an order from the state having 
jurisdiction under Sections 201 through 203. The order issued in this state remains in effect until 
an order is obtained from the other state within the period specified or the period expires. 

(d) A court of this state which has been asked to make a child-custody determination under 
this section, upon being informed that a child-custody proceeding has been commenced in, or a 
child-custody determination has been made by, a court of a state having jurisdiction under Sec- 
tions 201 through 208, shall immediately communicate with the other court. A court of this state 
which is exercising jurisdiction pursuant to Sections 201 through 203, upon being informed that a 
child-custody proceeding has been commenced in, or a child-custody determination has been made 
by, a court of another state under a statute similar to this section, shall immediately communicate 
with the court of that state to resolve the emergency, protect the safety of the nei oa and the child 
and determine a period for the duration of the temporary order. 


History: Laws 2001, ch. 114, § 204. ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Ap- 
pealability of interlocutory or pendente lite order for tem- 
porary child custody, 82 A.L.R.5th 389. 


40-10A-205. Notice; opportunity to be heard; joinder. 


(a) Before a child-custody determination is made under the Uniform Child-Custody Jurisdic- 
tion and Enforcement Act, notice and an opportunity to be heard in accordance with the standards 
of Section 108 must be given to all persons entitled to notice under the law of this state as in child- 
custody proceedings between residents of this state, any parent whose parental rights have not 
been previously terminated and any person having physical custody of the child. 

(b) The Uniform Child-Custody Jurisdiction and Enforcement Act does not govern the enforce- 
ability of a child-custody determination made without notice or an opportunity to be heard. 

(c) The obligation to join a party and the right to intervene as a party in a child-custody pro- 
ceeding under the Uniform Child-Custody Jurisdiction and Enforcement Act are governed by the 


law of this state as in child-custody proceedings between residents of this state. 


History: Laws 2001, ch. 114, § 205. 
ANNOTATIONS 


Notice to interested parties. — Where jurisdiction 
is sought to be established under the Child Custody Ju- 
risdiction Act, a petitioner must obtain service upon the 
other parties entitled to such notice by affirmatively un- 
dertaking to give notice and obtain service upon other in- 
terested parties as contemplated by 40-10-6 NMSA 1978 
(now see 40-10A-108 NMSA 1978), In re Sabrina Mae D., 
1992-NMCA-050, 114'N.M. 133, 835 P.2d 849, cert. denied, 
113 N.M. 744, 832 P.2d 1223. 

Waiver of notice. — Mother's handwritten document 
authorizing grandparents to sign any necessary papers 
for medical reasons for the child was insufficient to con- 
stitute consent to relinquish complete custody of her child 
to grandparents; nor was such document sufficient to con- 
stitute a valid waiver of notice or consent by her to submit 
to jurisdiction under Subsection D of 40-10-6 NMSA 1978 
(now see 40-10A-108 NMSA 1978). In re Sabrina Mae D., 
1992-NMCA-050, 114 N.M. 133, 835 P.2d 849, cert. denied, 
113 N.M. 744, 832 P2d 1223. 


When foreign custody order not enforceable. — A 
temporary New Hampshire ex parte child custody order 
was not enforceable in New Mexico, where it was obtained 
without providing notice to the father and an opportunity 
to be heard. Elder v. Park, 1986-NMCA-034, 104 N.M. 163, 
717 P.2d 1182. 

Execution of facially valid ex parte custody order. 
— It was objectively reasonable for a social worker, sued 
under 42 U.S.C. § 1983, to have believed that participating 
with California police officers in executing in California a 
facially valid New Mexico ex parte custody order, based on 
allegations of sexual abuse, that complied with the post- | 
deprivation prompt notice and hearing requirements in 
Rules 10-303 and 10-304 NMRA (now 10-315 and 10-314 
NMRA), would not violate the federal rights of the child's 
mother. Social workers reasonably would not know that ex 
parte orders cannot be served in another state without do- 
mesticating them. Yount v. Millington, 1993-NMCA-143, 
117 N.M. 95, 869 P.2d 283, cert. denied, 117 N.M. 121, 869 
P.2d 820 (1994). 

Law reviews. — For annual Survey of New Mexico 
Family Law, see 17 N.M.L. Rev. 291 (1987). 


40-10A-206. Simultaneous proceedings. 


(a) Except as otherwise provided in Section 204, a court of this state may not exercise its juris- 
diction under Article 2 [40-10A-201 through 40-10A-210 NMSA 1978] of the Uniform Child-Custody 
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Jurisdiction and Enforcement Act if, at the time of the commencement of the proceeding, a pro- 
ceeding concerning the custody of the child has been commenced in a court of another state having 
jurisdiction substantially in conformity with the Uniform Child-Custody Jurisdiction and Enforce- 
ment Act, unless the proceeding has been terminated or is stayed by the court of the other state 
because a court of this state is a more convenient forum under Section 207. 

(b) Except as otherwise provided in Section 204, a-court:of this state, before hearing a child- 
custody proceeding, shall examine the court documents and other information supplied by the 
parties pursuant to Section 209. If the court determines thatia child-custody proceeding has been 
commenced in a court in another state having jurisdiction substantially in accordance with the 
Uniform Child-Custody Jurisdiction and Enforcement Act, the court of this state:shall stay its pro- 
ceeding and communicate with the court of the other state. If the court of the state having jurisdic- 
tion substantially in accordance with the Uniform Child-Custody Jurisdiction and Enforcement 
Act does not determine that the court of this state is a more appropriate forum, the pour of Hite 
state shall dismiss the proceeding. 

(c) In a proceeding to modify a child- custody Serssates ose a court of this stat shall ate 
mine whether a proceeding to enforce the determination has been. commenced in‘another state. If 
a proceeding to enforce a child-custody determination has been commenced in another state, the 
court may: 

(1) stay the proceeding for modification pending the entry of an order of a court of the 
other state enforcing, staying, denying or dismissing the proceeding for enforcement; 
(2) enjoin the parties from continuing with the proceeding for enforcement; or 


(3) proceed with the modification under conditions it considers appropriate. 


History: Laws 2001, ch. 114, § 206. 
ANNOTATIONS 


Jurisdiction substantially in conformity with the 
act. — Where a four-month old child lived exclusively in 
New Mexico from birth until the child’s parents departed 
for Texas; the child was on New Mexico medicaid and his 
doctor was in New Mexico; the child lived in Texas for thir- 
teen days before the mother left Texas; the father filed a 
custody proceeding in Texas and the mother subsequently 
filed a custody proceeding in New Mexico; the pleadings 
filed in the Texas proceeding did not state where or with 
whom the child had resided since birth, the New Mexico 
court had jurisdiction because the Texas court was not ex- 
ercising jurisdiction substantially in conformity with the 
act and substantial evidence supported the New Mexico 
court’s finding that the child’s home state was New Mex- 
ico. Malissa C. v. Matthew Wayne H., 2008-NMCA-128, 
145 N.M. 22, 193 P.3d 569. 

Assumption of jurisdiction by New Mexico court. 
— A New Mexico court had jurisdiction to modify a Cali- 
fornia order on custody since New Mexico was the home 
state of the parents and children at the time of commence- 
ment of the proceeding and since the California divorce 
decree court had retained jurisdiction only over property 


40-10A-207. Inconvenient forum. 


and related issues, not custody issues. Nelson v. Nelson, 
1996-NMCA-015, 121 N.M. 243, 910 P.2d 319. 

Proceeding in other state. — Award of temporary 
custody to the mother was improper pursuant to the for- 
mer New Mexico Child Custody Jurisdiction Act because 
child custody proceedings were previously filed and pend- 
ing in the child's home state, which was Missouri. Escobar 
v. Reisinger, 2003-NMCA-047, 133.N.M. 487, 64 P.3d 514, 

Cessation of home: state jurisdiction. — The Uni- 
form Child-Custody Jurisdiction: Enforcement Act's lan- 
guage specifically requires action by either the home state 
or another state before exclusive, continuing jurisdiction 
in the home state ceases. State ex rel. Children, Youth and 
Families Dep't' v. Donna J,, 2006-NMCA-023, 139: N.M. 
131, 129 P.8d 167. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
types of proceedings or determinations are governed. by 
the Uniform Child, Custody Jurisdiction, Act (UCCJA) 
or the Parental Kidnapping Trexantion Act (PKPA), 78 
A.L.R.4th 1028, 

Pending proceeding in. another dees as ground for de- 
clining jurisdiction under § 6(a) of the Uniform, Child 
Custody Jurisdiction Act (UCCJA) or the Parental Kid- 
napping Prevention Act usa 28 USCS § ABA 20 
A.L.R.5th 700. 


(a) A court of this state which has jurisdiction under the Uniform Child-Custody Jurisdiction 
and Enforcement Act to’ make a child- custody determination may decline to exercise its jurisdic- 
tion at. any time if it determines that it is an inconvenient forum under the circumstances and 
that a court of another state is a more appropriate forum. The issue of inconvenient forum may be 
raised upon motion of a party, the court's own motion or request of another court. 

(b) Before determining whether it is an inconvenient forum, a court ofthis state shall consider 
whether it is appropriate for a court of another state to exercise jurisdiction. For this purpose, the 
court shall allow. the parties to submit information and shall consider all relevant factors, includ- 
ing: ) 
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CHILD CUSTODY 


40-10A-208 


(1) whether domestic violence has occurred and is likely to continue in the future and 
which state could best protect the parties and the child; 

(2) the length of time the child's home state is or recently was another state; 

(3) the distance between the eter in this state and the court in the state that would as- 


sume jurisdiction; 


(4) the relative financial circumstances of the parties with respect to travel arrangements; 
(5) any agreement of the parties as to which state should assume jurisdiction; 
(6) the nature and location of the evidence required to resolve the pending custody litiga- 


tion, including testimony of the child; 


(7) the ability of the court of each state to decide the custody issue expeditiously and the 


procedures necessary to present the evidence; and 


(8) whether another state has a closer connection with the child or with the child and one 
or more of the parties, including whether the court of the other state is more familiar with the 


facts and issues in the pending litigation. 


(c) If a court of this state determines that it is an inconvenient forum and that a court of 
another state is a more appropriate forum, it shall stay the proceedings upon condition that a 
child-custody proceeding be promptly commenced in another designated state and may impose 
any other condition the court considers just and proper. 

(d) A court of this state may decline to exercise its jurisdiction under the Uniform Child- 
Custody Jurisdiction and Enforcement Act if a child-custody determination is incidental to an 
action for divorce or another proceeding while still retaining jurisdiction over the divorce or other 


proceeding. 


History: Laws 2001, ch, 114, § 207. 
. ANNOTATIONS 


Determination of jurisdiction should ordinarily 
be made as preliminary matter, but where neither side 
offered affidavits or other evidence that would have en- 
abled the trial court to rule on the jurisdictional question 
before the hearing, a later decision was justified, Hester 
v. Hester, 1984-NMCA-002, 100 N.M. 773, 676 P.2d 1338. 

New Mexico held to be most convenient forum. — 
New Mexico was properly ruled to be a convenient forum 
for an action by a biological mother's lesbian domestic 
partner for time sharing and custody of children because 
of the lack of an adequate forum in California. Barnae v. 
Barnae, 1997-NMCA-077, 123 N.M. 583, 943 P.2d 1036. 

Certain factors must be considered when declin- 
ing jurisdiction. — In a domestic relations case, where 
petitioner and respondent were in a domestic relationship 
and decided to raise a child together, and where respon- 
dent was artificially inseminated by an anonymous donor 
and gave birth to child, and where petitioner initiated an 
action in district court to establish parentage and deter- 
mine custody and timesharing with regard to child when 


the domestic relationship began to fall apart, and where 
respondent filed an objection to the district court’s juris- 
diction over the case after respondent and child left the 
state of New Mexico, the district court erred in declining 
jurisdiction, because it was undisputed that child and re- 
spondent lived in New Mexico for at least six consecutive 
months immediately before the commencement of a child 
custody proceeding, and therefore at the time the petition 
was filed, New Mexico was child’s home state and the dis- 
trict court had jurisdiction to make the initial child cus- 
tody determination, and declining jurisdiction would only 
have been appropriate if the district court determined 
that another state was a more appropriate forum, Tomlin- 
son v. Weatherford, 2017-NMCA-055. 

Standard of appellate review. — A court's determi- 
nation under this section is discretionary, and will not 
be reversed unless the decision is contrary to the reason, 
logic, evidence, and equities in the case, Meier v. Davi- 
gnon, 1987-NMCA-030, 105 N.M. 567, 734 P.2d 807, 

Am. Jur. 2d, A.L.R. and C.J.S. references. — In- 
convenience of forum as ground for declining jurisdiction 
under § 7 of the Uniform Child Custody Jurisdiction Act 
(UCCJA), 21 A.L.R.5th 396. 


40-10A-208. Jurisdiction declined by reason of conduct. 


(a) Except as otherwise provided in Section 204 or by other law of this state, if a court of this 
state has jurisdiction under the Uniform Child-Custody Jurisdiction and Enforcement Act because 
a person seeking to invoke its jurisdiction has engaged in unjustifiable cenotuach, the court shall 


decline to exercise its jurisdiction unless: 


(1) the parents and all persons acting as parents have acquiesced in the exercise of juris- 


diction; 


(2) acourt of the state otherwise having jurisdiction under Sections 201 through 203 de- 
termines that this state is a more appropriate forum under Section 207; or 
(8) no court of any other state would have jurisdiction under the criteria specified in Sec- 


tions 201 through 203. 
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(b) Ifacourt of this state declines to exercise its jurisdiction. pursuant. to subsection (a), it may 
fashion an appropriate remedy to ensure the safety.of the child and. prevent a repetition of the 
unjustifiable conduct, including staying the proceeding until a child-custody mea Ba is com- 
menced in a court having jurisdiction under Sections 201 through 203. 

(c) Ifa court dismisses a petition or stays a proceeding because it declines to exercise its juris- 
diction pursuant to subsection (a), it shall assess against the party seeking to invoke its jurisdiction 
necessary and reasonable expenses, including costs, communication expenses, attorney's fees, in- 
vestigative fees, expenses for witnesses, travel expenses and child care expenses during the course 
of the proceedings, unless the party from whom fees are sought establishes that the assessment 
would be clearly inappropriate. The court may not assess fees, costs or expenses against this state 
unless authorized by law other than the Uniform Child-Custody Jurisdiction and Enforcement Act. 


History: Laws 2001, ch. 114, § 208. ‘ custody proceeding, and therefore at the time the petition 


was filed, New Mexico was child’s home state and the dis- 
ANNOTATIONS trict court had jurisdiction to make the initial child cus- 


tody determination, and declining jurisdiction would only 
have been appropriate if the district court determined 
that another state was a more appropriate forum. Tomlin- 
son v. Weatherford, 2017-NMCA-055. 

Attorneys' fees awardable if forum found incon- 
venient, even if not clearly inappropriate. — Where 
trial court declines jurisdiction under this section can 
be the basis for awarding attorney fees on appeal even 
the domestic relationship began to fall apart, and where | though trial court did not find New Mexico a ‘clearly in- 
respondent filed an hittin to the district court’s juris- appropriate forum. Hester v. Hester, 1984-NMCA-002, 100 
diction over the case after respondent and child left the N.M. 778, 676 P.2d 1338. é 
state of New Mexico, the district court erred in declining Am, Jur, 2d, A.L.R. and C.J.S. references. — Kid- 
jurisdiction, because it was undisputed that child and re- napping or related offense by taking or removing of child 
spondent lived in New Mexico for at least six consecutive by or under authority of parent or one in loco parentis, 20 
months immediately before the commencement of a child A.L.R.4th 823, 


Certain factors must be considered when declin- 
ing jurisdiction. — In a domestic relations case, where 
petitioner and respondent were in a domestic relationship 
and decided to raise a child together, and where respon- 
dent was artificially inseminated by an anonymous donor 
and gave birth to:child, and where petitioner initiated an 
action in district court to establish parentage and deter- 
mine custody and timesharing with regard to child when 


40-10A-209. Information to be submitted to court. 


(a) Subject to local law providing for the confidentiality of procedures, addresses and other 
identifying information in a child-custody proceeding, each party, in its first pleading or in an at- 
tached. affidavit, shall give information, if reasonably ascertainable, under oath as to the child's 
present address or whereabouts, the places where the child has lived during the last five years and 
the names and present addresses of the persons with whom the child has lived during that period. 
The pleading or affidavit must state whether the party: 

(1) has participated, as a party or witness or in any other capacity, in any other proceeding 
concerning the custody of or visitation with the child and, if so, identify the court, the case number 
and the date of the child-custody determination, if any; 

(2) knows of any proceeding that'could affect the current proceeding, including proceed- 
ings for enforcement and proceedings relating to domestic violence, protective orders, termination 
of parental rights and adoptions and, if so, identify the court, the case number and the nature of 
the proceeding; and 

(3) knows the names and.addresses.of any person not a party to the proceeding who has 
physical custody of the child or claims rights of legal custody or physical custody of, or visitation 
with, the child and, if so, the names and addresses of those persons. 

(b) Ifthe information required by subsection (a) is not furnished, the court, upon niotioh ofa 
party or its own motion, may stay the proceeding until the information is furnished. 

(c) . If the declaration as to any of the items described in subsection (a)(1) through (3) is in the 
affirmative, the declarant shall give additional information under oath as required by the court. 
The court may examine the parties under oath as to details of the information furnished and other 
matters pertinent to the court's jurisdiction and the disposition of the case. 

(d) Each party has a continuing duty to inform the court af any eepdatsemty in this or any other 
state that could affect the current proceeding. 
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(e) Ifa party alleges in an affidavit or a pleading under oath that the health, safety or liberty 
of a party or child would be jeopardized by disclosure of identifying information, the information 
must be sealed and may not be disclosed to the other party or the public unless the court orders 
the disclosure to be made after a hearing in which 'the court takes into consideration the health, 
safety or liberty of the party or child and determines that'the disclosure is in the interest of justice. 


History: Laws 2001, ch. 114, § 209. 


40-10A-210. Appearance of parties and child. 


(a) In a child-custody proceeding in this state, the court may order a party to the proceeding 
who is in this state to appear before the court in person with or without the child. The court may 
order any person who is in this state and who has physical custody or control of the child to appear 
in person with the child. 

(b) Ifa party to a child-custody proceeding whose presence is desired by the court is outside 
this state, the court may order that a notice given pursuant to Section 108 include a statement 
directing the party to appear in person with or without the child and ce the party that 
failure to.appear may:result in a decision adverse to the party. 

(c) The court may enter any orders necessary to ensure the safety of the child and of any per- 
son ordered to appear under this section. 

(d) Ifa party to a child-custody proceeding who is outside this state is directed to appear under 
subsection (b) or desires to appear personally before the court with or without the child, the court 
may require another party to pay reasonable and necessary travel and other expenses of the party 
so appearing and of the child. 


History: Laws 2001, ch. 114, § 210. proceedings relating to custody or visitation of children, 
| .L.R.4th 864. 
ANNOTATIONS 15 A.L.R.4th 864 


Am. Jur, 2d, A.L.R. and C.J.S, references. — Ne- 
cessity of requiring presence in court of both parties in 


ARTICLE 3 
ENFORCEMENT 


40-10A-301. Definitions. 

As used in Article 3.of the Uniform Child-Custody Jurisdiction and Enforcement Act: 

(1).."petitioner" means a person who seeks enforcement of an order for return of a child under 
the Hague Convention on the Civil Abpebis of International Child Abduction or enforcement of a 
child- custody determination; and 

(2)..."respondent" means a person against whom a i oasedetives has been commenced for enforce- 
ment of an order for return of a child under the Hague Convention on the Civil Aspects of Interna- 
tional Child Abduction or enforcement of a child-custody determination. 


History: Laws 2001, oli 114, §301. 


40-10A-302. Enforcement aater Hage Convention. | 


‘Under Article 8 of the Uniform Child-Custody Jurisdiction and Enforcement Act, a poke » of this 
state may enforce an order for the return of a child made under the Hague ‘Convention on the Civil 
Aspects of International Child Abduction as if it were a child-custody determination. 


History: Laws 2001, ch. 114, § 302. : International Agreements Volume of the United States 
_ Cross references, — For the Hague Convention on Code Service and 42 U.S.C. § 11601 et seq. 
the Civil Aspects of International Child Abduction, see the 
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40-10A-303. Duty to enforce. 


(a) Acourt of this state shall recognize and enforce a child-custody determination of a court of 
another state if the latter court exercised jurisdiction in substantial conformity with the Uniform 
Child-Custody Jurisdiction and Enforcement Act or if the determination was made under factual 
circumstances meeting the jurisdictional standards of that act and the determination has not been 
modified in accordance with that act. 

(b) A court of this state may utilize any remedy available under other law of this state ie en- 
force a child-custody determination made by a court of another state. The remedies provided in 
Article 3 of the Uniform Child-Custody Jurisdiction and Enforcement Act are cumulative and do 
not affect the availability of other remedies to enforce a child-custody determination. 

(c). A court of this state may enforce a custody determination made pursuant to Sections 201 
and 203 until it is modified by a court having jurisdiction pursuant to Sections 201 and 203. 


History: Laws 2001, ch. 114, § 303. 


40-10A-304. Temporary visitation. 


(a) Acourt of this state which does not have pista to modify a child- custody determina- 
tion may issue a temporary order enforcing: 
(1) a visitation schedule made by a court of anoles state; or 
(2) the'visitation provisions of a child-custody determination of another state that does not 
provide for a specific visitation schedule. 
(b) Ifa court of this state makes an order under subsection (a)(2), it shall specify in the’ order 
a period that it considers adequate to allow the petitioner to obtain an order from a court having 
jurisdiction under the criteria specified in Article 2 of the Uniform Child-Custody Jurisdiction and 
Enforcement Act. The order remains in effect until an order is obtained from the other court or the 
period expires. 


History: Laws 2001, ch. 114, § 304. 


40-10A-305. Registration of child-custody determination. 


(a) A child-custody determination issued by a court of another state may be registered in this 
state, with or without a simultaneous request for enforcement, by sending to the apppaae ys court 
in this state: 

(1) a letter or other document requesting registration; 

(2) two copies, including one certified copy, of the determination woah to be registered 
and a statement under penalty of perjury that to the best of the knowledge and belief of the person 
seeking registration the order has not been modified; and 

(3) except as otherwise provided in Section 209, the name and address of the person seek- 
ing registration and any parent or person acting as a parent who has been awarded custody or 
visitation in the child-custody determination sought to be registered. 

(b) On receipt of the documents required by subsection (a), the registering court shall: 

(1) cause the determination to be filed as a foreign judgment, together with one copy of 
any accompanying documents and information, regardless of their form; and Y 

(2) serve notice upon the persons named pursuant to subsection (a)(3) and atte them 
with an opportunity to contest the registration in accordance with this section. 

(c) The notice required by subsection (b)(2) must state that: 

(1). aregistered determination is enforceable as of the date of the registration in the same 
manner as a determination issued by a court of this state; 

(2) a hearing to contest the validity of the registered determination must be eanecita 
within twenty days after service of notice; and 

(3). failure to contest the registration will result in confirmation of the child-custody deter- 
mination and preclude further contest of that determination with respect to any matter that could 
have been asserted. 
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(d) A person seeking to contest the validity of a registered order must request a hearing within 
twenty days after service of the notice. At that hearing, the court shall confirm the registered order 
unless the person contesting registration establishes that: 

(1) the issuing court did not have jurisdiction under Article 2 of the Uniform Child- pind 
Jurisdiction and Enforcement Act; 

(2) the child-custody determination sought to be registered has been vacated, stayed or 
modified by a court having jurisdiction to do so under Article 2 of the Uniform Child-Custody Ju- 
risdiction and Enforcement: Act; or 

(3) the person contesting registration was entitled to notice, but notice was not given in 
accordance with the standards of Section 108 in the proceedings before the court that issued the 
order for which registration is sought. 

(e) Ifa timely request for a hearing to contest ive validity of the registration is not made, the 
registration is confirmed as a matter of law and the person requesting registration and all persons 
served must be notified of the confirmation. 

(f) Confirmation of a registered order, whether by operation of law or afin notice and hearing, 
precludes further contest of the order with respect to any matter that could have been asserted at 
the time of registration. 


History: Laws 2001, ch. 114, § 305. and the New Mexico Child Custody Jurisdiction Act (now 
see the Uniform Child-Custody Jurisdiction and Enforce- 
ANNOTATIONS ment Act); State ex rel. Dept. of Human Servs. v. Avinger," 


Law reviews. — For note, "Domestic Relations - An In- see 17 N.M.L. Rev. 409 (1987). 
terpretation of the Parental Kidnapping Prevention Act 


40-10A-306. Enforcement of registered determination. 


(a) Acourt of this state may grant any relief normally available under the law of this state to 
enforce a registered child-custody determination made by a court of another state. 

(b) A court of this state shall recognize and enforce, but may not modify, except in accordance 
with Article 2 of the Uniform Child-Custody Jurisdiction and Enforcement Act, a registered child- 
custody determination of a court of another state. 


History: Laws 2001, ch. 114, § 306. and the New Mexico Child Custody Jurisdiction Act (now 
see the Uniform Child-Custody Jurisdiction and Enforce- 
ANNOTATIONS ment Act); State ex rel. Dept. of Human Servs. v. Avinger," 

Law reviews. — For note, "Domestic Relations - An In- 


see 17 N.M.L. Rev. 409 (1987). 
terpretation of the Parental Kidnapping Prevention Act 


40-10A-307. Simultaneous proceedings. 


If a proceeding for enforcement under Article 8 of the Uniform Child-Custody Jurisdiction and 
Enforcement:Act is commenced in a court of this state and the court determines that a proceeding 
to modify the determination is pending in a court.of another state having jurisdiction to modify 
the determination under Article 2 of the Uniform Child-Custody Jurisdiction and Enforcement 
Act, the enforcing court shall immediately communicate with the modifying court. The proceeding 
for enforcement continues unless the enforcing court, after consultation with the modifying court, 
stays or dismisses the proceeding. 


_ History: Laws 2001, ch. 114, § 307. 


40-10A-308. Expedited enforcement of child-custody determination. 


(a) A petition under Article 3 of the Uniform Child-Custody Jurisdiction and Enforcement Act 
must be verified. Certified copies of all orders sought to be enforced and of any order confirming 
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registration must be attached to the petition. A copy of a certified copy of an order may be attached 
instead of the original. 

(b) A petition for enforcement of a child-custody determination must state: | 

(1) whether the court that issued the determination identified the jurisdictional paste it 
relied upon in exercising jurisdiction and, if so, what the basis was; 

(2) whether the determination for which enforcement is sought has been vacated, stayed 
or modified by a court whose decision must:be enforced under the Uniform Child-Custody Juris- 
diction and Enforcement Act and, if so, identify the whey the case number and the nature of the 
proceeding; 

(3) whether any proceeding has been ecm that could affect the current proceeding, 
including proceedings relating to domestic violence, protective orders, termination of parental rights 
and adoptions and, if so, identify the court, the case number and the nature of the proceeding; 

(4) the present physical address of the child and the respondent, if known; 

(5) whether relief in addition to the immediate physical custody of the childand attorney's 
fees is sought, including a request for assistance from law enforcement offictals: and, if'so, the relief 
sought; and 

(6) if the child- Hakioay determination has been pe an and confirmed: under Sec- 
tion 305, the date and place of registration. 

(c) Upon the filing of a petition; the court shall issue an order directing the respondent to 
appear in person with or without the child at a hearing and may enter any order necessary to 
ensure the safety of the parties and the child. The hearing must be held on the next judicial day 
after service of the order unless that date is impossible. In that event, the court shall hold the 
hearing on the first judicial day possible. The court may extend the date of hearing at the request 
‘of the petitioner. 

(d) An order issued under subsection (c) must state the time and place of the hearing and ad- 
vise the respondent that at the hearing the court will order that the petitioner may take immedi- 
ate physical custody of the child and the payment of fees, costs and expenses under Section 312 
and may schedule a hearing to determine whether further relief is appropriate, unless the respon- 
dent appears and establishes that: 

‘ (1) the child-custody determination has not been registered and confirmed under Sec- 
tion 305 and that: 

(A) _ the issuing court did not have jurisdiction under Article 2 of the Uniform Child- 
Custody Jurisdiction and Enforcement Act; 

(B): the child-custody determination for which enforcement is sought has been va- 
cated, stayed or modified by a court having jurisdiction to do so under Article 2 of the Uniform 
Child-Custody Jurisdiction and Enforcement Act; and 

(C) the respondent was entitled to notice, but notice was not given in accordance with 
the standards of Section 108 in the proceedings before the court that issued the order for which 
enforcement is sought; or . 

(2) the child-custody determination for which enforcement is sought was registered and con- 
firmed under Section: 305, but has been vacated, stayed or modified by a court of a state having ju- 
risdiction to do so under Article 2 of the Uniform Child-Custody Jurisdiction and Enforcement Act. 


: History: Laws 2001, ch. 114; § 308. 


40-10A-309. Service of petition and order. 


Except as otherwise provided in Section 311, the petition and order must be served, by any 
method authorized by the law of this state, upon the respondent anid sient person who has physical 
custody of the child. 


History: Laws 2001, ch. 114, § 809. 
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40-10A-310. Hearing and order. 


(a) Unless the court issues a temporary emergency order pursuant to Section 204, upon a find- 
ing that a petitioner is entitled to immediate physical custody of the child, the court shall order 
that the petitioner may take immediate physical custody of the child unless the respondent estab- 
lishes that: 

(1) the child-custody determination has not been registered and confirmed under Sec- 
tion 305 and that: | ‘ 

(A) . the issuing court did not have jurisdiction under Article 2 of the Uniform Child- 
Custody Jurisdiction and Enforcement Act; 

(B) the child-custody determination for which enforcement is sought has been va- 
cated, stayed or modified by a court of a state having jurisdiction to do so under Article 2 of the 
Uniform Child-Custody Jurisdiction and Enforcement Act; or 

(C) the respondent was entitled to notice, but notice was not given in accordance with 
the standards of Section 108 in the proceedings before the court that issued the order for which 
enforcement is sought; or 

(2) the child-custody determination for which enforcement is sought was registered and 
confirmed under Section 305 but has been vacated, stayed or modified by a court of a state having 
jurisdiction to do so under Article 2 of the Uniform Child-Custody Jurisdiction and Enforcement 
Act. 

(b) The court shall award the fees, costs and expenses authorized under Section 312 and may 
grant additional relief, including a request for the assistance of law enforcement officials, and set 
a further hearing to determine whether additional relief is appropriate. 

(c) Ifa party called to testify refuses to answer on the ground that the testimony may be self- 

incriminating, the court may draw an adverse inference from the refusal. 

(d) A privilege against disclosure of communications between spouses and a defense of immu- 
nity based on the relationship of husband and wife or parent and child may not be invoked in a 
proceeding under Article 3 of the Uniform Child-Custody Jurisdiction and Enforcement Act. 


History: Laws 2001, ch. 114, § 310. 


40-10A-311. Warrant to take physical custody of child. 


(a) Upon the filing of a petition seeking enforcement of a child-custody determination, the pe- 
titioner may file a verified application for the issuance of a warrant to take physical custody of the 
child if the child is immediately likely to suffer serious physical harm or be removed from this state. 

(b) Ifthe court, upon the testimony of the petitioner or other witness, finds that the child is 
imminently likely to suffer serious physical harm or be removed from this state, it may issue a 
warrant to take physical custody of the child. The petition must be heard on the next judicial day 
after the warrant is executed unless that date is impossible. In that event, the court shall hold the 
hearing on the first judicial day possible. The application for the warrant must include the state- 
ments required by Section 308(b). 

(c) A warrant to take physical custody of a child must: 

(1) recite the facts upon which a conclusion of imminent serious physical harm or removal 
from the jurisdiction is based; 

(2) direct law enforcement officers to take physical custody of the child immediately; and 

(3) provide for the placement of the child pending final relief. 

(d) The respondent must be served with the petition, warrant and order immediately after the 
child is taken into physical custody. 

(e) A warrant to take physical custody of a child is enforceable throughout this state. If the 
court finds on the basis of the testimony of the petitioner or other witness that a less intrusive 
remedy is not effective, it may authorize law enforcement officers to enter private property to take 
physical custody of the child. If required by exigent circumstances of the case, the court may au- 
thorize law enforcement officers to make a forcible entry at any hour. 
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(f) The court may impose conditions upon placement ofa child to ensure the appearance of the 
child and the child's custodian. 


History: Laws 2001, ch. 114, § 311. 


40-10A-312. Costs, fees and expenses. 


(a) The court shall award the prevailing party, including a state, necessary and reasonable ex- 
penses incurred by or on behalf of the party, including costs, communication expenses, attorney's 
fees, investigative fees, expenses for witnesses, travel expenses and child care expenses during the 
course of the proceedings, unless the party from whom fees or expenses are sought establishes that 
the award would be clearly inappropriate. 

(b) The court may not assess fees, costs or expenses abating a state unless authorized by law 
other than the Uniform Child:Custody Jurisdiction and Enforcement Act. 


History: Laws 2001, ch. 114, § 312. 


40-10A-313. Recognition and enforcement. 


A court of this state shall accord full faith and credit to an order issued by another state and 
consistent with the Uniform Child- Custody Jurisdiction and Enforcement Act which enforces a 
child-custody determination by a court of another state, unless the order has been vacated, stayed 
or modified by a court having jurisdiction to do so under Article 2 of that act. 


History: Laws 2001, ch. 114, § 318. under § 13 of the Uniform Child Custody Jurisdiction 
Act (UCCJA) or the Parental Kidnapping Prevention Act 
ANNOTATIONS (PKPA), 28 USCS § 1738A(a), 40 A.L:R.5th 227. 

ey LS f-New M Abandonment jurisdiction of court; under §§ 3(a)(3) 

sally ee see 17 N. ML Rev, 291 (1987). Rea ‘(i) and 14(a) of Uniform Child Custody Jurisdiction Act 

For note, "Domestic Relations - An Interpretation of the and Parental Kidnapping Prevention Act, 28 U.S.C.A. 

Parental Kidnapping Prevention Act and the New Mexico §§ 1738A(c)(2)(C)G) and 1788A(f), notwithstanding ‘ex- 

Child Custody Jurisdiction Act; State ex rel. Dept. of Hu- istence of prior valid custody decree rendered by second 
man Servs. v. Avinger," see 17 N.M.L. Rev. 409 (1987). state, 7 A.L.R.5th 465, 


Am, Jur. 2d, A.L.R. and C.J.S. references. — Rec- 
ognition and enforcement of out-of-state custody decree 


40-10A-314. Appeals. 


An appeal may be taken from a final order in a proceeding under Article 3 of the Uniform Child- 
Custody Jurisdiction and Enforcement Act in accordance with expedited appellate procedures in 
other civil cases. Unless the court enters a temporary emergency order under Section 204, the 
enforcing court may not stay an order enforcing a child-custody determination pending appeal. 


History: Laws 2001, ch. 114, § 314. 


40-10A-315. Role of prosecutor or public official. 


(a) Inacase arising under the Uniform Child-Custody Jurisdiction and Enforcement Act or in- 
volving the Hague Convention on the Civil Aspects of International Child Abduction, the prosecu- 
tor or other appropriate public official may take any lawful action, including resort to a proceed- 
ing under Article 3 of the Uniform Child-Custody Jurisdiction and Enforcement Act or any other 
available civil proceeding, to-locate a child, obtain the return of a child or enforce a child-custody 
determination if there is: 

(1) an existing child-custody determination; 
(2) a request to do so from a court in a pending child-custody proceeding; 
(3) areasonable belief that a criminal statute has been violated; or , 
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(4) areasonable belief that the child has béen wrongfully removed or retained in violation 
of the Hague Convention on the Civil Aspects of International Child Abduction. 
(b) A prosecutor or appropriate public official acting under this section acts on behalf of the 
court and may not represent any party. 


History: Laws 2001, ch. 114, § 315. Cross references. — For the Hague Convention, see 
40-10A-302 NMSA 1978 and notes thereto, 


40-10A-316. Role of law enforcenent. 


At the request of a prosecutor or other appropriate public official acting under Section 315, a law 
enforcement officer may take any lawful action reasonably necessary to locate a child or a party 
and assist a prosecutor or appropriate public official with responsibilities under Section 315. 


History: Laws 2001, ch. 114, § 816. 


40-10A-317. Costs and expenses... 


If the respondent is not the prevailing party, the court may assess against the respondent all 
direct expenses and costs incurred by the prosecutor or other appropriate public official and law 
enforcement officers under Section 315 or 316. 


History: Laws 2001, ch. 114, § 17. 


ARTICLE 4 
MISCELLANEOUS PROVISIONS 


40-10A-401. Application and construction. 


In applying and construing the Uniform Child-Custody Jurisdiction and Enforcement Act [40- 
10A-101 through 40-10A-403 NMSA 1978], consideration must be given to the need to promote 
uniformity of the law with respect to its subject matter among states that enact it. 


History: Laws 2001, ch. 114, § 401. 


40-10A-402. Severability clause. 


If any provision of the Uniform Child-Custody Jurisdiction and.Enforcement Act or its applica- 
tion to any person or circumstance is held.invalid, the invalidity does not affect other provisions or 
applications of that act which can be given effect without. the invalid. provision or application and 
to this end the provisions of the act are severable. 


History: Laws 2001, ch. 114, § 402. 


40-10A-403. Transitional provision. 


A motion or other request for relief made in a child-custody proceeding or to enforce a child- 
custody determination which was commenced before the effective date of the Uniform Child- 
Custody Jurisdiction and Enforcement Act is governed by the law in effect at the time the motion 
or other request was made. 


History: Laws 2001, ch. 114, § 403. 
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40-10B-1 


DOMESTIC AFFAIRS 


40-10B-3 


ARTICLE 10B 
Kinship Guardianship 


Sec. 

40-10B-1. Short title. 

40-10B-2. Repealed. 

40-10B-3. Definitions. 

40-10B-4. Jurisdiction and venue. 

40-10B-5. Petition; who may file; contents. 

40-10B-6. Service of petition; notice; parties. 

40-10B-7. Temporary guardianship pending hearing, 

40-10B-8. Hearing; elements of proof; burden of proof; 
judgment; child support. 

40-10B-9. Guardian ad litem; appointment. 

40-10B-10. Guardian ad litem; powers and duties. 


40-10B-1. Short title. 


Sec. 

40-10B-11. Nomination objection by child. 

40-10B-12. Revocation of guardianship. 

40-10B-18. Rights and duties of guardian, 

40-10B-14. Continuing jurisdiction of the court. 
40-10B-15. . Caregiver's authorization affidavit. 
40-10B-16, Financial subsidies; eligibility. 

40-10B-17, Financial subsidies; nonrecurring expenses. 
40-10B-18. Guardianship assistance agreements. 
40-10B-19. Successor guardians. 

40-10B-20. Discontinuance of guardianship assistance 


payments. 
40-10B-21. Appeal of decisions, 


Chapter 40, Article 10B NMSA 1978 may be cited as the "Kinship Guardianship Act". 


History: Laws 2001, ch. 167, § 1; 2020, ch. 51, § 1. 


Cross references. — For forms approved for use in” 


Kinship Guardianship proceedings, see Civil Forms 4A- 
501 to 4A-513 NMRA. 

Compiler's notes. — The Kinship Guardianship 
Act, codified as 40-10B-1 to 40-10B-15 NMSA 1978, was 


40-10B-2. Repealed. 


Repeals. — Laws 2020, ch. 51, § 10 repealed 40-10B-2 


NMSA 1978, as enacted by Laws 2001, ch. 167, § 2, re- 
lating to policy, purpose, effective May 20, 2020. For 


40-10B-3. Definitions. 
As used in the Kinship Guardianship Act: 


originally drafted and enacted to be Chapter 45, Article 5 
NMSA 1978, but it was recompiled to Chapter 40 NMSA 
1978, as the latter seems a more appropriate placement. 

The 2020 amendment, effective May 20, 2020, changed 
"This act" to "Chapter 40, Article 10B NMSA 1978". 


provisions of former section, see the 2019 NMSA 1978 on 
NMOneSource.com. 


A. "caregiver" means an adult, who is not a parent of a child, with whom a child resides and 
who provides that child with the care, maintenance and supervision consistent with the duties and 


responsibilities of a parent of the child; 


B. "child" means an individual who is a minor; 


C. "department: means the children, youth and families department; 

D. "guardian" means a person appointed as a guardian by a court or Indian tribal eatharity 
or a person authorized to care for the child by a parental power of attorney as permitted by law; 

E. "guardianship assistance agreement" means a written agreement entered into by the pro- 
spective kinship guardian and the protective services division or juvenile justice division of the 
department or Indian tribe prior to the establishment of the guardianship by a court; 

F. "guardianship assistance payments" means payments made by the department to a kinship 
guardian or successor guardian on behalf of a child pursuant to the terms of a guardianship as- 


sistance agreement; 


G. "guardianship assistance program" means the financial subsidy program provided for in the 


Kinship Guardianship Act; 


H. "kinship" means the relationship that exists between a child and a relative of the child, a god- 
parent, a member of the child's tribe or clan or an adult with whom the child has a significant bond; 

I. "legal custody" means a legal status that vests in a person, department or agency’ the sen 
and obligations that would otherwise vest by law in a parent; 

J. "parent" means a biological or adoptive parent of a child whose parental rights have not 


been terminated; 


K. "relative" means an individual related to a child as a spouse, parent, stepparent, brother, 


sister, stepbrother, stepsister, half-brother, half-sister, uncle, aunt, niece, nephew, first cousin or any 
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person denoted by the prefix snap or "great", or the spouse or former spouse of the persons speci- 
fied; 

L. "subsidized guardianship" means a guardianship that meets subsidy eligibility criteria pur- 
suant to the Kinship Guardianship Act; and 

M. "voluntary placement agreement" means a written agreement between site: the protec- 
tive services division or juvenile justice division of the department or Indian tribe that has entered 
into a joint powers agreement and the parents or guardians of a child, which agreement shall not 
exceed one hundred eighty days unless there has been a judicial determination that such place- 
ment is in the best interests of the child, in which case the agreement may be extended for an ad- 
ditional one hundred eighty days, that specifies at least the following: 

(1) whether the parent or guardian agrees to give legal custody of the child to the depart- 
ment; . 

(2) the rights and obligations of the parents or guardians, the child and the department, 
including that the parent or guardian has the right to revoke or terminate the placement agree- 
ment and grant of legal custody to the department at any time; and 

(3) such other criteria as set forth bye rule promulgated by the department as necessary to 
comply with state and federal law. 


History: Laws 2001, ch. 167, § 3; 2020, ch. 51, § 2. used in the Kinship Guardianship Act; added new Subsec- 

The 2020 amendment, effective May 20, 2020, de- tions C through G and redesignated former Subsection C 
fined "department", "guardian", "guardianship assistance as Subsection H; added a new Subsection I and redesig- 
agreement", "guardianship assistance payments", "guard- nated former Subsections D and E as Subsections J and 
ianship assistance program", "legal custody", "subsidized K, respectively; and added Subsections L and M. 
guardianship" and "voluntary placement agreement" as 


40-10B-4. Jurisdiction and venue. 


_ A. The district court has jurisdiction of proceedings pursuant to the Kinship Guardianship Act. 

B. Proceedings pursuant to the Kinship Guardianship Act shall be in the district court of the 
county of the child's legal residence or the county where the child resides, if different from the 
county of legal residence. 


History: Laws 2001, ch, 167, § 4. 


40-10B-5. Petition; who may file; contents. 


A. A petition seeking the appointment of a guardian pursuant to the Kinship Guardianship 
Act may be filed only by: 

(1) akinship caregiver; 

(2) a caregiver, who has reached the age of twenty-one, with whom no kinship with the 
child exists and who has been nominated to be guardian of the child by the child, and the child has 
reached the age of fourteen; or 

(8) acaregiver designated formally or informally by a parent in writing if the Penecation 
indicates on its face that the parent signing understands: 

(a) the purpose and effect of the guardianship; 
(b) that the parent has the right to be served with the petition and notices of hearings in 
the action; and 
(c) that the parent may appear in court to contest the guardianship. 
B. A petition seeking the appointment of a guardian shall be verified by the petitioner and al- 
lege the following with respect to the child: 

(1) facts that, if proved, will meet the requirements of Subsection B of Section 40-10B-8 
NMSA 1978; 

(2) the date and place of birth of the child, if known, and if not known, the reason for the lack 
of knowledge; 

(3) the legal residence of the child and the place where the child resides, if different from the 
legal residence; 
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40-10B-6 


(4) -the name and address of the petitioner; 


DOMESTIC AFFAIRS 


40-10B-6 


(5) the kinship, if any, between the petitioner and inf child; 

(6) .the names and addresses of the parents of the child; 

(7) the names and addresses of persons having legal custody of the child: 

(8) the existence of any matters pending involving the custody of the child; 

(9) a statement that the:petitioner agrees to accept aes duties and 1 ap of 


guardianship; 


(10) the existence of any pisitiers pending pursuant-to the provisions of Chapter 382A, Arti- 
cle 4 NMSA 1978 and, if so; a statement that the children, youth.and families sige seas consents 


to the relief requested in the petition; 


(11), whether the child is an Indian child or there is reason to know that the child i is an 
Indian child, and subject to provisions of the Indian Family Protection Act [32A-28-1 to 32A-28-42 


NMSA 1978] and, if so: 


(a) the tribal affiliations of the child's parents; atte 
(b) the specific actions taken by the petitioner to notify the eee tribes and the re- 
sults of the contacts, including the names, addresses, titles and ele pints numbers of the persons 
contacted, and copies of correspondence with the tribe; and 
(12) other facts in support of the guardianship sought. 


History: Laws.2001, ch. 167, § 5; 2015, ch, 28, § 1; 
2022, ch, 41, § 69. 

Cross references, — For the federal Indian Child Wel- 
fare Act of 1978, see 25 U.S.C. § 1901 et seq. 

The 2022 amendment, effective July 1, 2022, amended 
an existing provision that listed items of information that 
are required to be set forth in a petition seeking the ap- 
pointment of a guardian to include whether the child is 
an Indian child or there is reason to know that the child 
is an Indian child, and subject to the provisions of the 
Indian Family Protection Act; and in Subsection B, Para- 
graph B(11), after "whether the child is", added "an Indian 
child or there is reason to know that the child is an Indian 
child, and", and after "provisions of the", deleted "federal 
Indian Child Welfare Act of 1978" and added "Indian Fam- 
ily Protection Act". 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 

The 2015 amendment, effective June 19, 2015, re- 
moved the requirement to state marital status of the 
child in a petition seeking the appointment of a guardian 


40-10B-6. Service of petition; notice; parties. 


pursuant to the Kinship Guardianship Act and made 
technical corrections; in Subsection A, Paragraph (2), af- 
ter the first occurrence of "reached", deleted "his twenty- 
first. birthday" and added "the age of twenty-one", and 
after the second occurrence of "reached", deleted "his 
fourteenth birthday" and added "the age of fourteen"; 
in Subparagraph A(3)(b), after "that", deleted "he" and 
added "the parent"; in Subparagraph A(3)(c), after "that", 
deleted "he" and added "the parent"; in Subsection B, 
Paragraph (1), after "Section", deleted "8 of the Kinship 
Guardianship Act" and added "40-10B-8 NMSA 1978"; in 
Subsection B, Paragraph (8),.after "where", deleted "he" 
and added "the child"; and deleted former Paragraph (4) 
of Subsection B, and redesignated the succeeding para- 
graphs accordingly. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Con- 
struction and application of Indian Child Welfare Act of 
1978 (ICWA) (25 U.S.C.A, § 1901 et seq.) upon child cus- 
tody determinations, 89 A.L.R.5th 195.).5 


i 


“A. The court shall set a date for hearing on the petition, which date shall be no less than thirty 
and no more than ninety days from the date of filing the petition. 
B. ‘The petition and a notice of the hearing shall be served upon: 
(1) the children, youth and families department if there is any pending matter relating to 
the child pursuant to the provisions of Chapter 32A, Article 4 NMSA 1978; 
(2) the child if the child has reached the age of fourteen; 


(3) the parents of the child; 


(4) a person having custody of the child or visitation rights pursuant to a court order; and 

(5) ifthe child is an Indian ‘child or there is reason to know the child is an Indian child as 

defined in the Children's Code [Chapter 832A NMSA 1978], the Indian tribe and the child's parent 
or "Indian custodian", together with a notice of pendency of the guardianship proceedings. 

C. Service of process required by Subsection A of this section shall be made in accordance 

with the requirements for giving notice of a hearing pursuant to Subsection A of Section 45-1-401 


NMSA 1978. 


D. The persons required to be served pursuant to Subsection B of this section have a right to file 
a response as parties to this action. Other persons may intervene pursuant to Rule 1-024 NMRA. 
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History: Laws 2001, ch. 167, § 6; 2015, ch. 28, § 2; 
2022, ch. 41, § 70. 

Cross references. — For the federal Indian Child Wel- 
fare Act of 1978, see 25 U.S.C. § 1901 et seq. 

For service of process forms, see Civil Forms 4-206, 4- 
209 and 4-209B NMRA. 

The 2022 amendment, effective July 1, 2022, re- 
quired, when a court sets a date for hearing on a petition 
seeking the appointment of a guardian, that the petition 
and notice of hearing be served, when the child is an In- 
dian child or there is reason to know the child is an In- 
dian child as defined in the Children's Code, on the Indian 
tribe and the child's parent or Indian custodian; and in 
Subsection B, Paragraph B(5), after the first occurrence of 
"Indian child", added "or there is reason to know the child 
is an Indian child", after "defined in the", deleted. "federal 
Indian Child Welfare Act of 1978" and added "Children's 
Code", after "Indian tribe and", deleted "any" and added 
"the child's parent or", and after "guardianship proceed- 
ings",,deleted "pursuant to the provisions of the federal 
Indian Child Welfare Act of 1978". 

Applicability. — Laws 2022, ch. 41, § 73 provided that 
the provisions of Laws 2022, ch. 41 apply to all cases filed 
on or after July 1, 2022. 


KINSHIP GUARDIANSHIP 


40-10B-8 


The 2015 amendment, effective June 19, 2015, 
amended the process.for obtaining a court hearing; in 
Subsection A, after "A.", deleted "At the time of filing the 
petition, the petitioner shall obtain an order of the court 
setting" and added "The court shall set"; and. in Subsec- 
tion B, Paragraph (2), after "if", deleted "he" and added 
"the child", and after "reached", deleted "his fourteenth 
birthday" and added "the age of fourteen". ' 


ANNOTATIONS 


Procedural due process denied. — Where a grand- 
parent filed a petition for guardianship; the matter was re- 
solved when the grandparent and the parents of the child 
reached a settlement ‘agreement; respondent was a parent 
of the child; when the other parent breached the settle- 
ment agreement, the grandparent, without filing a new 
petition for guardianship, prepared a guardianship order; 
the district court signed the guardianship order ‘in an ex 
parte proceeding; and no notice was given to respondent 
and no hearing was scheduled or held on the matter, re- 
spondent was denied procedural due process. Burris-Awalt 
v. Knowles, 2010-NMCA-083, 148 N.M. 616, 241 P.3d 617. 


40-10B-7. Temporary guardianship pending hearing. 


A. After the filing of the petition, upon motion of the petitioner or a person required to be 
served pursuant to Subsection B of Section 6 of the Kinship Guardianship Act, or upon its own. mo- 
tion, the court may appoint a temporary guardian to serve for not more than one hundred eighty 
days or until the case is decided on the merits, whichever occurs first. 

B. A motion for temporary guardianship shall be heard within twenty days of the date the mo- 
tion is filed. The motion and notice of hearing shall be served on all persons required to be served 
pursuant to Subsection B of Section 6 of the Kinship Guardianship Act. 

C. Anorder pursuant to Subsection A of this section may be entered ex parte upon good cause 
shown. If the order is entered ex parte,'a copy of the order shall be served on the persons required 
to be served pursuant to Subsection B of Section 6 of the Kinship Guardianship Act. If a person files 
an objection to the order, the court immediately shall schedule a hearing to be held within ten days 
of the date the objection is filed. Notice of the hearing shall be given to the petitioner and all per- 
sons required to be served pursuant to Subsection B of Section 6 of the Kinship Guardianship Act. 


History: Laws 2001, ch. 167, § 7. 


40-10B-8. Hearing; elements of proof; burden of proof; judgment; 
child support. 


A. Upon hearing, if the court finds that a qualified person seeks appointment, the venue is 
proper, the required notices have been given, the requirements of Subsection B of this section have 
been proved and the best interests of the minor will be served by the requested appointment, it 
shall make the appointment. In other cases, the court may dismiss the proceedings or make any 
other disposition of the matter that will serve the best interests of the minor. 

B. A guardian may be appointed pursuant to the Kinship Guardianship Act only if: 

(1) a parent of the child is living and has consented in writing to the appointment of a 
guardian and the consent has not been withdrawn; 

(2) a parent of the child is living but all parental rights in regard to the child have been 
terminated or suspended by prior court order;or 

(8) the child has resided with the petitioner without the parent for a period of ninety days 
or more immediately preceding the date the petition is filed and a parent having legal custody of 
the child is currently unwilling or unable to'provide adequate care, maintenance and supervision 
for the child or there are extraordinary circumstances; and 

(4) no guardian of the child is currently appointed pursuant to a provision of the Uniform 
Probate Code [Chapter 45 NMSA 1978]. 
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40-10B-8 


DOMESTIC AFFAIRS 


40-10B-+8 


C. The burden of proof shall be by clear and convincing evidence. 

D: As part of a judgment entered pursuant to the Kinship Guardianship Act, the eine? may 
order a parent to pay the reasonable costs of support and maintenance of the child that the parent 
is financially able to pay. The court shall consider the potential impact of financial payments pur- 
suant to this subsection on the relationship of the parent and child and on the prospects of family 
reunification. The court may use the child support guidelines set forth in Section 40-4-11.1 NS 


1978 to calculate a reasonable payment. 


E. The court may order visitation between a parent and child to maintain or rebuild a pdaehes 
child relationship if the visitation is in the best interests of the child. 


History: Laws 2001, ch. 167, § 8; A015, ch, 28,°§ 3; 
2020, ch. 51, § 3. 

Cross references. — For the federal Indian Child Wel- 
fare Act of 1978, see 25 U.S.C. § 1901 et seq, 

The 2020 amendment, effective. May 20, 2020, re- 
quired the court to consider: the. potential impact of :fi- 
nancial; payments when: ordering,.a parent to pay costs 
of support and maintenance of a child; and in Subsection 
D, added "The court shall consider the potential impact 
of financial payments pursuant to this subsection on the 
relationship of the parent and child on the prospects of 
family reunification.", 

The 2015 amendment, effective June 19, 2015; 
changed the standard of proof in cases involving an In- 
dian child; in Subsection C, deleted "except that in those 
cases involving an Indian child as defined in the federal 
Indian Child Welfare Act of 1978, the burden of proof shall 
be proof beyond a reasonable doubt". 


ANNOTATIONS 


Both parents must satisfy the conditions for ap- 
pointment of a guardian. — Section 40-10B-8 NMSA 


parents of the child who is the subject of a Kinship Guard- 
ianship Act proceeding to the extent that the child will 
suffer a significant degree of psychological and emotional 
harm if the relationship with the psychological parents is 
abruptly terminated is sufficient to rebut the presumption 
that the biological parent'is acting in the child’s best inter- 
ests and to establish extraordinary circumstances within 
the meaning of the Kinship Guardianship Act, Debbie L. 
v. Galadriel R., 2009-NMCA-007, 145 N.M. 500, 201 P.3d 
169, cert. denied, 2008- NMCERT-012; 145 N. Me 671, 208 
P.3d 102, 

"Extraordinary circumstances" eng 
Where grandmother sought kinship» guardianship of her 
twelve-year-old granddaughter after the unexpected death 
of the child's mother, alleging that. there were extraor- 
dinary circumstances warranting the appointment, and 
where grandmother's petition disclosed that the child had 
resided with her for fourteen days, and where the district 
court granted the child's father's motion to;dismiss grand- 
mother's petition on the grounds that the child had not re- 
sided with grandmother for a period of ninety days prior 


_ to the filing of the petition as required by § 40-10B-8(B) 


1978 requires both parents to satisfy at least one of, 


the three conditions of Subsection B, but does not, re- 
quire both parents to satisfy the same condition. Free- 
dom.-C. v. Brian D., 2012-NMSC-017, 280 P.3d 909, rev’g 
2011-NMCA-040, 149 N.M. 588, 252 P.3d 812. 

Both parents satisfied the conditions for appoint- 
ment of a guardian. — Where the parents and the child 
lived with the child’s grandparents for three years; one 
parent was the child of the grandparents; the,other -par- 
ent moved out of the house and ended the relationship 
with the other parent in 2008; in a custody proceeding 
filed by the parents, the district court awarded temporary 
sole legal and physical custody of the child to the grand- 
parents and visitation rights to thé’parents; in 2009, al- 
most nine months after they had been awarded custody, 
the grandparents filed a petition for kinship guardian- 
ship and custody of the child; one parent consented to 
the guardianship; the other parent did not consent to the 
guardianship; and the district court:found:the parents to 
be unfit to raise the child and granted the grandparent’s 


petition for kinship guardianship, the district court prop- 


erly applied 40-10B-8 NMSA 1978 because both parents 
satisfied the conditions of Subsection B(3) of 40-10B-8 
NMSA 1978. Freedom C. v. Brian D,,.2012-NMSC-017, 


280 P.3d 909, rev’g 2011-NMCA-040, 149 N.M. 588, 252 


P.3d 812. 

Extraordinary Nepumit ances defined. — Ex- 
traordinary circumstances for purposes of the Kinship 
Guardianship Act are circumstances other than the par- 
ent’s current inability or unwillingness to provide the 
child with adequate care, maintenance and supervision 
that justify appointing guardians for a child over the ob- 
jections of the child’s parents. Debbie L. v. Galadriel R., 


2009-NMCA-007, 145 N.M. 500, 201 P.3d 169, cert. denied, © 


2008-NMCERT-012, 145 N.M, 571, 208 P.3d 102. 
Extraordinary circumstances. — A showing that 


(3) NMSA 1978, and that the petition failed to allege facts 
sufficient to establish "extraordinary circumstances" under 
the act as a matter of law, the district court erred in dis- 
missing the petition because the legislature did not intend 
the ninety-day residence requirement to be strictly applied 
when there are extraordinary circumstances, and the ex- 
traordinary circumstances alleged by grandmother, that 
the child's mother had suddenly died and that the child had 
not had contact with her father for nearly a year based on 
his noncompliance with an order of a domestic relations 
court requiring him to improve his parenting skills, satis- 
fied the purposes and spirit of Subsection 40-10B-8(B)(3). 
D.W. v. B.C,, 2022-NMCA-006. 

Extraordinary circumstances were not proven. 
— Where, in a divorce action, although respondent and 
respondent’s ex-spouse were both found to be fit, custody 
of respondent’s children was awarded to the ex-spouse; 
the ex-spouse and children lived in New Mexico for eleven 
years; respondent. lived in Texas where the children vis- 
ited respondent during summers and holidays; when the 
ex-spouse developed cancer, the children stayed with 
petitioners for brief periods while the ex-spouse receive 


_ medical treatments; when the ex-spouse died, petition- 


ers sought to be appointed as kinship guardians over the 


children; petitioners were friends of the ex-spouse, but 


_had:no biological relationship to the children; the chil- 


the petitioners have assumed the role of the psychological | ~ 
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dren wanted to stay with, petitioners because they had 
strong ties with the community, wanted to finish school in 
the community, and were eligible for college scholarships 
in New Mexico; and there was no evidence that the move 
to Texas with respondent would cause serious psycho- 
logical harm or other serious detriment to the children, 
the evidence did not establish that’ there were extraor- 


» dinary circumstances to rebut the presumption that the 


welfare and best interests of the children would best be 
served in the custody of respondent. Stanley J. v. Cliff J., 
2014-NMCA-029. 


} OTe 
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40-10B-9 KINSHIP GUARDIANSHIP 40-10B-12 


40-10B-9. Guardian ad litem; appointment. 


A. Ina proceeding to appoint a guardian pursuant to the Kinship Guardianship Act, the court 
may appoint a guardian ad litem for the child upon the motion of a party or solely in the court's 
discretion. The court shall appoint a guardian ad litem if a parent of the child is participating in 
the proceeding and objects to the appointment requested. 

B. Ina proceeding in which a parent of the child has petitioned for ears revocation of a guard- 
ianship established pursuant to the Kinship Guardianship Act and the guardian objects to the 
revocation, the court shall appoint a guardian ad litem. 

C. The court may order all or some of the parties to a proceeding to pay a reasonable fee of a 
guardian ad litem. If all of the parties are indigent, the court may award.a reasonable fee to the 
guardian ad litem to be paid out of funds of the court. 


History: Laws 2001, ch. 167, § 9. 


40-10B-10. Guardian ad litem; powers and duties. 


A guardian ad litem appointed by the court in a proceeding pursuant to the Kinship Guardian- 
ship Act shall: 

A. in connection with a petition for guardianship, make a diligent investigation of the circum- 
stances surrounding the petition, including visiting the child in the home, interviewing the person 
proposed as guardian and interviewing the parents of the child if available; 

B. in connection with a petition or motion for revocation of a guardianship, recommend an ap- 
propriate transition plan in the event the guardianship is revoked; and 

-C.. at a‘hearing held in connection with proceedings described in Subsection A or B of this sec- 
tion, report to the court concerning the best interests of the child ‘and the child's position onthe 
requested relief. ’ 


History: Laws 2001, ch, 167, § 10. 


40-10B-11. Nomination objection by child. 


In a proceeding for appointment of a guardian pursuant to the Kinship Guardianship Act: 

A. the court'shall appoint a person nominated by a child who has reached his fourteenth birth- 
day unless the court finds the nomination contrary to the best interests of the child; and 

B. . the court shall not appoint a person as guardian if a child who has reached his fourteenth 
birthday files a written objection in the proceeding before the person accepts appointment as 
guardian. 


History: Laws 2001, ch. 167, § 11. 


40-10B-12.. Revocation of guardianship. 


A. Any person, including a child who has reached his fourteenth birthday, may move for revo- 
cation of a guardianship created pursuant to the Kinship Guardianship Act. The person request- 
ing revocation shall attach to the motion a transition plan proposed to facilitate the reintegration 
of the child into the home of a parent or a new guardian. A transition plan shall take into consid- 
eration the child's age, development and any bond with the guardian. 

B.’ If the court finds that a preponderance of the evidence proves.a change in circumstances 
and the revocation is in the best interests of the child, it shall grant the motion and: 

(1). adopt a transition plan. proposed by a party or the guardian ad litem; 
(2) propose and adopt its own transition plan; or 
(8) order the parties to develop a transition plan by consensus if they will agree to do so. 


History: Laws 2001, ch. 167, § 12. 
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40-10B-13 DOMESTIC AFFAIRS 40-10B-14 


ANNOTATIONS , to file a motion under 40-10B-12 NMSA 1978 of the Kin- 

: : : ship Guardianship Act; and the court disallowed petitioner 

_ Right of third party to file motion to revoke guard- from filing the motion and warned petitioner that the court 
ianship. — Where the petitioner, who was the child's would consider the motion contemptuous of the court’s 


aunt by marriage, filed a petition for custody of the child; prior order of dismissal, the court’s prohibition was erro- 
the child lived with the child’s grandmother; the child’s neous, because 40-10B-12 NMSA 1978 permits any person 
mother consented to a kinship guardianship of the child to to file a motion to revoke a kinship guardianship. Vescio v. 


the grandmother; the court dismissed the petition on the » Wolf, 2009-NMCA-129, 147 N.M. 374, 223 P.3d 371, 
basis of standing; during proceedings on petitioner’s mo- : fist . 


tion for reconsideration, petitioner expressed an intention 


40-10B-13. Rights and duties of guardian. 


A. A guardian appointed for a child pursuant to the Kinship Guardianship Act has the legal 
rights and duties of a parent except the right to consent to adoption of the child and except for 
parental rights and duties that the court orders retained by a parent. 

B. Unless otherwise ordered by the court, a guardian appointed pursuant to the Kinship Guard- 
ianship Act has authority to make all decisions regarding visitation between a parent and the child. 

C. Acertified copy of the court order appointing a guardian pursuant to the Kinship Guardian- 
ship Act shall be satisfactory proof of the authority of the guardian, and letters of guardianship 
need not be issued. Se 


History: Laws 2001, ch. 167, § 13. Kinship guardian is a necessary and indispens- 
able party. — A kinship guardian’under the Kinship 
ANNOTATIONS Guardianship Act, 40-10B-1 NMSA 1978 et seq., who is 


Kinship guardians possess the rights of biologi- named as a respondent in an abuse and neglect proceed- 
cal parents, — A kinship guardian appointed under the ing is a necessary and indispensable party in the abuse 
Kinship Guardianship Act, 40-10B-1 NMSA 1978 et seq., and neglect case and may not be involuntarily dismissed 
possesses the same legal rights and responsibilities of a from the case without first revoking the kinship guard- 
biological parent and may not:be involuntarily dismissed ianship according to the procedures specified in the Kin- 
as a party from a termination of parental rights case un- ship Guardianship Act. State ex rel. CYFD v, Djamila B., 
der the Abuse and Neglect Act, 32A-4-1 NMSA 1978 et 2014-NMCA-045, cert. granted, 2014-NMCERT-004. 
seq., without first revoking the kinship guardianship ac- Where the guardian was appointed as kinship guardian 
cording to the procedures specified in the Kinship Guard- for the children pursuant to the Kinship Guardianship 
ianship Act and the rules of evidence, but is not a nec- Act, 40-10B-1 NMSA 1978 et seq.; the children lived with 
essary and indispensable party as defined by Rule 1-019 the guardian; the department filed a neglect and abuse 
NMRA. State ex rel. Children, Youth & Families Dep’t v. petition under the Abuse and Neglect Act, Chapter 324A, 
Djamila B., 2015-NMSC-003. Article 4 NMSA 1978, against the guardian and the 

Where guardian was appointed by a family court as a kin- children’s parents; the district court adopted the depart- 
ship guardian pursuant to the Kinship Guardianship Act, ment’s permanency plan to reunify the children with the 


40-10B-1 NMSA 1978 et seq., and where Children, Youth guardian; six months later, the district court changed the 
and Families Department (CYFD) brought abuse and ne- permanency plan from reunification to adoption and dis- 
glect proceedings in children’s court against guardian and missed the guardian from the proceedings; and the guard- 
children’s biological parents pursuant to the Abuse and Ne- jan’s kinship guardianship had not been revoked pursuant 
glect Act, 32A-4-1 NMSA 1978 et seq., the kinship guardian, to the Kinship Guardianship Act because the permanency 
who possesses the same legal rights and responsibilities of a plan included a proposed adoption, the guardian, was a 
biological parent, must be a party to a termination of paren- necessary and indispensable party to the abuse and ne- 
tal rights hearing under the Abuse and Neglect Act, but is glect case so long as the guardian's kinship guardian- 
not a necessary and indispensable party as defined by Rule ship remained in effect. State ex rel. CYFD v. Djamila B., 


1-019 NMRA. State ex rel. Children, Youth & Families Dep’t 2014-NMCA-045, cert. granted, 2014-NMCERT-004. 
v. Djamila B., 2015-NMSC-003. 


40-10B- 14. Continuing jurisdiction of the court. 


The court appointing a guardian pursuant to the Kinship seine trate Act retains continuing 
syoieaiocen of the matter, 


History: Laws 2001, ch, 167, § 14. abuse and neglect proceedings. State ex: rel: Children; 
) Youth & Families Dep’t v. Djamila B., 2015-NMSC-003. 

ANNOTATIONS ) Where the children’s court judge interpreted continu- 

Courts appointing guardians have’ concurrent ing jurisdiction to mean exclusive jurisdiction, the chil- 

jurisdiction with Children’s Courts. — Family courts dren’s cgurt judge erred in ruling that the court lacked 

which appoint kinship guardianships have continuing con- jurisdiction to revoke the kinship guardianship pursuant 

current jurisdiction with children’s courts. presiding over to this Act, State ex rel. Children, Youth & Families Dep't 
abuse and neglect proceedings, and therefore petitions to v. Djamila B., 2015-NMSC-003. 


revoke the rights of a kinship guardian may be filed within 
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40-10B-15 KINSHIP GUARDIANSHIP 40-10B-15 


40-10B-15. ‘Caregiver's authorization affidavit. 


A. Acaregiver who executes a caregiver's authorization affidavit substantially in the form con- 
tained in Subsection J of this section by completing Items 1 through 4 of the form and who sub- 
scribes and swears to it before a notary public, is authorized to: 

(1) enroll the named child in early intervention services, child development. programs, 
headstart, preschool or a kindergarten through grade twelve school; 

(2) consent to medical care, including school-related medical care, immunizations, sports 
physical examinations, dental care and mental health care; and 

(3) be the authorized contact person for school-related purposes. 

B. A caregiver who is a relative of the child, who executes a caregiver's authorization affidavit 
substantially in the form set forth in Subsection J of this section by completing Items 1 through 7 
and who subscribes and swears to the affidavit before a notary public, has the same authority to 
authorize medical care, dental care and mental health care for the child as a guardian appointed 
pursuant to the Kinship Guardianship Act. 

C. Acaregiver's authorization affidavit executed pursuant to this section is not valid for more 
than one year after the date of its execution. 

D. The decision of a caregiver to consent to or refuse medical, dental or mental health care pur- 
suant to a caregiver's authorization affidavit is superseded by a contravening decision of a parent 
or other person having legal custody of the child if the contravening decision does not jeopardize 
the life, health or safety of the child. 

EK. No person who acts in good faith reliance on a caregiver's authorization affidavit to provide 
medical, dental or mental health care to a child without actual knowledge of facts contrary to those 
stated in the affidavit is subject to criminal culpability, civil liability or professional disciplinary 
action if the affidavit complies with the requirements of this section. The foregoing exclusions ap- 
ply even though a parent having parental rights or person having legal custody of the child has 
contrary wishes as long as the provider of the care has no actual knowledge of the contrary wishes. 

F. A person who relies upon a caregiver's authorization affidavit is under no duty to make fur- 
ther inquiry or investigation. 

G. Ifa child stops living with the caregiver, the caregiver shall give notice of that fact to a 
school, early intervention services provider, child development program provider, headstart pro- 
vider, preschool or kindergarten through grade twelve school, medical or dental health care pro- 
vider, mental health care provider, health insurer or other person who has been given a copy of the 
caregiver's authorization affidavit. 

H. A caregiver's authorization affidavit is invalid unless it contains the warning statement set 
out in the form contained in Subsection J of this section in not less that ten-point boldface type, or 
a reasonable equivalent thereof, enclosed in a box with three-point rule lines. 

I. As used in this section, "school-related medical care" means medical care that is required by 
the state or a local government authority as a condition for school enrollment. 

J. The caregiver's authorization affidavit shall be in substantially the following form: 


"Caregiver's Authorization Affidavit" 
Use of this affidavit is authorized by the Kinship Guardianship Act. : 
Instructions: 


A. Completion of Items 1-4 and the signing of the affidavit is sufficient to authorize the caregiver 
to: 


(1) enroll a minor in early intervention services, child development programs, beadastart, 
preschool or a kindergarten through grade twelve school ("school"); 


(2) consent to medical care, including school-related medical care, immunizations, sports 


physical examinations, dental care and mental health care; and 
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(3) be the authorized contact person for school-related purposes. 


B. Completion of Items 5-7 is additionally required to authorize any other medical care. 


Print clearly: 
The minor named below lives in my home and I am 18 years of age or older. 


1. Name of minor: 

2. Minor's birth date: 

3. My name (adult giving a Homeneann 
4. My home address: 


5. Check one or both (for example, if one parent was advised and the other cannot be located): 


( ) I have advised the parent(s) or other person(s) having legal custody of the minor of my 
intent to authorize medical care, and have received no objection. 


..(.) Iam unable to contact the parent(s) or other person(s) having legal custody of the minor 
at this time, to notify them of my intended authorization. 


6. My date of birth; 
hes My NM driver's license or other identification card number: 


WARNING: Do not sign this form if any of the statements above are incarEpet; or you will. be com- 
mitting a crime punishable by a fine, imprisonment or both. 


I declare under penalty of perjury under the laws of the state of New Mexico that the foregoing is 
true and correct. 


Signed: 


The foregoing affidavit was subscribed, sworn to and acknowledged before me this 


day of 
/20_25+ by | 


My commission expires: 
Notary Public 


Notices: 
1. This declaration does not affect the rights of the minor's parents or legal guardian regarding 
the care, custody and control of the minor and does not mean that the caregiver has legal cus- 


tody of the minor. 


2. A person who relies on this aoe ys has no obligation to make any further inquiry or investi- 
gation. 


3. This affidavit is not valid for more than one year after the date on which it is executed. 


Addttional Information: ; ? : 
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TO CAREGIVERS: 


1. Ifthe minor stops living with you, you are required to notify any school, early intervention 
services provider, child development program provider, headstart provider, preschool or kin- 
dergarten through grade twelve school, medical or dental health care provider, mental health 
care provider, health insurer or other person to whom you have given this. affidavit. 


2. Ifyou do not have the information requested in Item 7, provide another form of identification 
such as your social security number or medicaid number, 


TO HEALTH CARE PROVIDERS AND HEALTH CARE SERVICE PLANS: 


1. No person who acts in good faith reliance upon a caregiver's authorization affidavit to provide 
medical, dental or mental health care, without actual knowledge of facts contrary to those 
stated on the affidavit, is subject to criminal liability or to civil liability to any person, or is 
subject to professional disciplinary action, for such reliance if the applicable portions of the 


form are completed. 


2. This affidavit does not confer dependency for health care coverage purposes. 


History: Laws 2001, ch. 167, § 15; 2017, ch. 62, § 1. 

The 2017 amendment, effective June 16, 2017, 
amended the caregiver’s authorization affidavit process 
to include early intervention services, child development 
programs, headstart, preschool or a kindergarten through 
grade twelve school, and consent to medical care; in Sub- 
section A, after "is authorized to", added the paragraph 
designation "(1)", in Paragraph A(1), after "named child 
in", added "early intervention services, child development 
programs, headstart, preschool or a kindergarten through 
grade twelve", and after "school", deleted "and consent 
to school-related medical care for the child", and added 
Paragraphs A(2) and A(8); in Subsection B, after "Items 
1 through", deleted "8" and added "7"; in Subsection G, af- 
ter "fact to a school", added "early intervention services 
provider, child development program provider, headstart 


provider, preschool or kindergarten through grade twelve 
school, medical or dental"; in Subsection J, Paragraph A 
of the "Caregiver’s Authorization Affidavit", after "suffi- 
cient to authorize", deleted "enrollment of" and added "the 
caregiver to", and added Subparagraphs (1) through (3); 
in Paragraph B of the Caregiver’s Authorization.Affidavit, 
after "Items", deleted "5-8" and added "5-7", deleted Sub- 
paragraph (5) and redesignated the succeeding subpara- 
graphs accordingly; and in the section titled "TO CARE- 
GIVERS", deleted Subparagraph (1) and redesignated 
the succeeding subparagraphs accordingly; and in Sub- 
paragraph (1), after "notify any school", added "early in- 
tervention services provider, child development program 
provider, headstart provider, preschool! or kindergarten 
through grade twelve school, medical or dental", and in 
Subparagraph (2), after "Item", deleted "8" and added "7". 


40-10B-16. Financial subsidies; eligibility. 


A. Guardianships granted pursuant to the Kinship Guardianship Act may be eligible for finan- 
cial assistance through the guardianship assistance program. 
B. In order to be eligible for guardianship assistance payments, the following conditions must 


be satisfied: 


(1) the child must have been removed from the child's home: 
(a) pursuant to a voluntary placement agreement; or 
(b) as a result of a judicial determination that the placement and care of the child 


should be vested in the department; 


(2) a guardian for the child has been appointed pursuant to the menshiys Guardianship Act 


or the Children's Code [Chapter 32A NMSA 1978]; 


(3) the child must be eligible for foster care maintenance head while in the home of 


the prospective kinship guardian; 


(4) the child must have lived with the prospective kinship guardian for at least six con- 
secutive months pursuant to a court order or a voluntary placement agreement; 

(5) the child has a strong attachment to the kinship guardian; 

(6) the kinship guardian has a strong commitment to caring permanently for the child, 
documented via a meeting with the guardian discussing the guardian's long-term commitment; 

(7) if the child is fourteen years of age or older, the child has been consulted regarding the 


guardianship arrangement; and 
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(8) the child is the subject of a fully executed guardianship assistance agreement approved 
by the department; or 
(9) the child is a sibling of a child who meets the pie bse criteria set forth in puede 
(1) through (8) of this subsection. 


History: 1978 Comp.,.§ 40-10B-16, as enacted by art. IV, § 23, was effective May 20, 2020, 90 days after ad- 
Laws 2020, ch. 51, § 4. journment of the legislature. 

Effective dates. — Laws 2020, ch. 51 contained no 
effective date provision, but, pursuant to N.M. Const., 


40-10B-17. Financial subsidies; nonrecurring expenses. 


Nonrecurring expenses incurred by a prospective kinship guardian associated with establishing 
a subsidized guardianship may be reimbursed in an amount not.to exceed two thousand dollars 
($2,000).per child for an eligible child and also for any of an eligible child's siblings. 


History: 1978 Comp., § 40-10B-17, as enacted by IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Laws 2020, ch. 51, § 5. ment of the legislature. 

Effective dates. — Laws 2020, ch. 51 contained no ef- 
fective date provision, but, pursuant to: N.M> Const., art: 


40-10B-18. Guardianship assistance agreements. 


A. In order for a kinship guardian to receive subsidized guardianship payments pursuant to 
the Kinship Guardianship Act, the department shall negotiate and enter into a written guardian- 
ship assistance agreement with the kinship guardian of an eligible child. The agreement shall 
specify the following: 

(1) the amount of and manner in which guardianship assistance payments will be provided; 

(2) additional services and assistance for which the child and kinship guardian will be eligible; 

(3) a procedure by which the kinship guardian may apply for additional services; 

(4) the responsibility of the kinship guardian to report changes in the needs of the child or 
the circumstances of the kinship guardian that affect guardianship assistance payments; 

(5) reasonable and verified nonrecurring expenses associated with obtaining a subsidized 
guardianship pursuant to the provisions of Section 40-10B-17 NMSA 1978; and — 

(6) terms by which the guardianship assistance agreement may be terminated and the 
ability of the department to recoup funds received due to improper payment. . 

B. A copy of the fully executed guardianship assistance agreement shall be given to the kin- 
ship guardian and to the department. 


History: 1978 Comp., § 40-10B-18, as enacted. by § 23, was effective May 20, 2020, 90 days after adjourn- 
Laws 2020, ch. 51, § 6. ment of the legislature. 

Effective dates. — Laws 2020, ch. 51 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. V, 


40-10B-19. Successor guardians. 


A.- Asuccessor guardian shall be named in the guardianship assistance agreement and amend- 
ments thereto who shall be considered to serve as guardian in the event the kinship guardian dies 
or is incapacitated. 

B. The department may pay the cost, not to exceed two thousand “inthe ($2,000), of nonrecur- 
ring expenses associated with the successor guardian obtaining a subsidized pe a of the 
child. 

C. The department shall promulgate rules setting forth requirements for a successor genrdiat 
to receive guardianship assistance payments. 

D. . The successor guardian does not need to be a relative and does not needs to be licensed as a 
foster parent to receive guardianship assistance payments. 
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History: 1978 Comp., § 40-10B-19, as enacted by IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Laws 2020, ch. 51, § 7. ment of the legislature. 

Effective dates, — Laws 2020, ch. 51 contained no ef- 
fective date provision, but, pursuant to N.M. Const., art. 


40-10B-20. Discontinuance of guardianship assistance payments. 


A. The department shall immediately discontinue guardianship assistance payments when 
the department is advised or determines: 
(1) achild or kinship guardian no longer meets the criteria to be eligible for guardianship 
assistance payments; 
(2) the kinship guardian has requested a termination of the guardianship assistance 
agreement; 
(3) the guardianship has been terminated; 
(4) the child reaches eighteen years of age or twenty-one years of age if eligible pursuant 
to the Fostering Connections Act [32A-26-1 to 32A-26-10 NMSA 1978]; or 
(5) the child is no longer receiving support from the kinship guardian. 
B, The department shall notify the kinship guardian of a discontinuation of guardianship as- 
sistance payments and the reasons for discontinuation. 
C. The discontinuance of guardianship assistance payments does not terminate a guardian- 
ship that has been established by a court. 


History: 1978 Comp., § 40-10B-20, as praetor by art. IV, § 23, was effective May 20, 2020, 90 days after ad- 
Laws 2020, ch. 51, § 8. journment of the legislature. 

Effective dates. — Laws 2020, ch. 51 contained no 
effective date provision, but, pursuant to N.M. Const., 


40-10B-21. Appeal of decisions. 


A child or kinship guardian may appeal a decision made by the department pursuant to the 
Kinship Guardianship Act related to a subsidized guardianship. The department shall develop an 
appeal procedure whereby a child or kinship guardian may contest a decision by the department 
to establish, deny, reduce or discontinue guardianship assistance payments; 


History: 1978 Comp., § 40-10B-21, as enacted by art. IV, § 23, was effective May 20, 2020, 90 days after ad- 
Laws 2020, ch. 51, § 9. journment of the legislature. 

Effective dates. — Laws 2020, ch. 51 contained no 
effective date provision, but, pursuant to N.M. Const., 


ARTICLE 10C 
Uniform:Child Abduction Prevention 


Sec. : ~ Sec. 

40-10C-1. Short title. 40-10C-7. Factors to dabaiuilias risk of abduction. 
40-10C-2.. Definitions. . 40-10C-8. Provisions and measures to prevent abduction. 
40-10C-3.. Cooperation and communication among courts, 40-10C-9,. Warrant to take physical custody of child. 
40-10C-4. Actions for abduction prevention measures. 40-10C-10. Duration of abduction prevention order. 
40-10C-5. Jurisdiction. 40-10C-11. Uniformity of application and construction. 
40-10C-6. Contents of petition. 40-10C-12. Relation to Electronic Signatures in Global 


and National Commerce Act. 


40-10C.1. Short title. 


This act [40-10C-1 through 40-10C-12 NMSA 1978] may be cited as the "Uniform Child Abduc- 
tion: Prevention Act", 


History: Laws 2013, ch. 156, § 1. Effective dates. — Laws 2013, ch. 156, § 13 made the 


Uniform Child Abduction Prevention Act effective Janu- 
ary 1, 2014. 
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40-10C-2. Definitions. 


As used in the Uniform Child Abduction Prevention Act; 

A. "abduction" means the wrongful removal or wrongful retention of a child; 

B. "child" means an unemancipated individual who is less than eighteen years of age; 

C. "child-custody determination" means a judgment, decree or other order of a court providing 
for the legal custody, physical custody or visitation with respect to a-child. "Child-custody determi- 
nation" includes a permanent, temporary, initial or modification order; 

D. "child-custody proceeding" means a proceeding in which legal custody, physical custody or 
visitation with respect to a child is at issue. "Child-custody proceeding" includes a proceeding for 
divorce, dissolution of marriage, separation, neglect, abuse, dependency, guardianship, paternity, 
termination of parental rights or protection from domestic violence; 

E. "court" means an entity authorized pursuant to the law of a state to establish, enforce or 
modify a child-custody determination; _ 

F. "petition" includes a motion or its equivalent; 

G. "record" means information that is inscribed on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in perceivable form; © 

H. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction of the United 
States. "State" includes a federally recognized Indian nation, tribe or pueblo; 

I. "travel document" means records relating to a travel itinerary, including travel tickets, 
passes, reservations for transportation or accommodations, "Travel document" does not include a 
Dane Dane or visa; 

J. "wrongful removal" means the taking of a child, which taking breaches rights ‘of custody" or 
visitation given or recognized pursuant to the law of this state; and 

K. "wrongful retention" means the keeping or concealing of a child, which keeping or conceal- 
ing breaches rights of custody or visitation given or recognized pursuant to the law of this state. 


History: Laws 2013, ch. 156, § 2. Effective dates. — Laws 2013, ch. 156, § 13 made the 
Uniform Child Abduction Prevention Act effective Janu- 
ary 1, 2014. , 


40-10C-3. Cooperation and communication among courts. 


Sections 40-10A-110 through 40-10A-112 NMSA 1978.apply to cooperation and communieation 
among courts in proceedings pursuant to the Uniform Child Abduction Prevention Act. 


History: Laws 2018, ch. 156, § 3. Effective dates. — Laws 2013, ch. 156, § 13 made the 
Uniform Child Abduction Prevention Act effective Janu- 
ary 1, 2014. | 


40-10C-4. Actions for abduction prevention measures. 


A. A court on its own motion may order abduction prevention measures in a child-custody. 
proceeding if the court finds that the evidence establishes a credible risk of abduction of the child. 

B. A party to a child-custody determination or another individual or entity having'a right pur- 
suant to the law of this state or any other state to seek a child-custody determination for the child 
may file a petition seeking abduction prevention measures to protect the child punanang to the 
Uniform Child Abduction Prevention Act. 

C. A prosecutor or public authority designated pursuant to Section 40-10A-315 NMSA 1978 
may seek a warrant to take physical custody of a child pursuant to Section 9 of the Uniform Child 
Abduction Prevention Act or other appropriate prevention measures. 


History: Laws 2013, ch. 156, § 4. Effective dates, — Laws 2013, ch. 156, § 13 made the 


Uniform Child Abduction Prevention Act effective Janu- 
ary 1, 2014. 
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40-10C-5. Jurisdiction. 


A. A petition pursuant to the Uniform Child Abduction Prevention Act may be filed only in a 
court that has jurisdiction to make a child-custody determination with respect to the child at issue 
pursuant to the Uniform Child-Custody Jurisdiction and Enforcement Act [40-10A-101 through 
40-10A-403 NMSA 1978]. 

B. Acourt of this state has rman emergency jurisdiction pursuant to Section 40-10A-204 
NMSA 1978 if the court finds a credible risk of abduction. 


History: Laws 2018, ch. 156, § 5. Effective dates. — Laws 2013, ch. 156, § 13 made the 
Uniform Child Abduction Prevention Act effective Janu- 
ary 1, 2014. 


40-10C-6. Contents of petition. 


A petition pursuant to the Uniform Child Abduction Prevention Act shall be verified and include 
a copy of any existing child-custody determination, if available. The petition shall specify the risk 
factors for abduction, including the relevant factors described in Section 7 of the Uniform Child 
Abduction Prevention Act. Subject to the provisions of Subsection (e) of Section 40-10A-209 NMSA 
1978, and if the information is reasonably ascertainable, the petition shall contain: 

A. the name, date of birth and gender of the child; 

B. the customary address and current physical location of the child; 

C. the identity, customary address and current physical location of the respondent; 

D. a statement of whether a prior action to prevent abduction or domestic violence has been 
filed by a party or other individual or entity having custody of the child and the date, location and 
disposition of the action; 

E. astatement of whether a party to the proceeding has been arrested for a crime related to do- 
mestic violence, stalking or child abuse or neglect and the date, location and disposition of the case; 

F. a statement of whether a party or other individual having custody of the child has sought 
the assistance of a domestic violence shelter and, if known, the approximate date and name of the 
person seeking the assistance of the shelter; and 

G. any other information required to be submitted to the court for a child-custody determina- 
tion pursuant to Section 40-10A-209 NMSA 1978. 


History: Laws 2013, ch. 156, § 6. : Effective dates, — Laws 2013, ch; 156, § 13 made the 


Uniform Child Abduction Prevention Act effective Janu- 
ary 1, 2014. © 


40-10C-7. Factors to determine risk of abduction. 


A. In determining whether there is a credible risk of abduction of a child, the court shall con- 
sider any evidence that the petitioner or respondent: 
(1) has previously abducted or attempted to abduct the child; 
(2) . has threatened to‘abduct the child; 
(3) has recently engaged in activities that may indicate a planned abduction, Setialirai 
(a) abandoning employment; 
(b) selling a primary residence; 
(c) terminating a lease; 
(d) closing bank or other financial management accounts, liquidating assets, hiding 
or destroying financial documents or conducting any unusual financial activities; 
(e) applying for a passport or visa or obtaining travel documents for the respondent, 
a family member or the child; or 
(f) seeking to obtain the child's birth certificate or school or medical records; 
(4) has engaged in domestic violence, stalking or child abuse or neglect; 
(5) has refused to follow a child-custody determination; 
(6) lacks strong familial, financial, emotional or cultural ties to the state or the United States; 
(7) has'strong familial, financial, emotional or cultural ties to another state or country; 
(8) is likely to take the child to a country that: 
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(a) is not a party to the Hague Convention on the Civil Aspects of International Child 
Abduction and does not provide for the extradition of an abduckng parent or for the return of an 
abducted child; 

(b) is a party to the Hague Calvan bras on the Civil Aspects of Ritehnaelnsl Child 
Abduction but: 1) the Hague Convention on the Civil Aspects of International Child Abduction is 
not in force between the United States and that country; 2) the country is noncompliant according 
to the most recent compliance report issued by the United States department of state; or 3) the 
country lacks legal mechanisms for immediately and effectively enforcing a return order pursuant 
to the Hague Convention on the Civil Aspects of International Child Abduction; | 

(c) poses a risk that the child's physical or emotional health or safety would be endan- 
gered in the country because of specific circumstances relating to the child or because of human 
rights violations committed against children; 

(d) has laws or practices that would: 1) enable the respondent, without due cause, to 
prevent the petitioner from contacting the child; 2) restrict the petitioner from freely traveling to 
or exiting from the country because of the petitioner's gender, nationality, marital status or reli- 
gion; or 3) restrict the child's ability legally to leave the country after the child reaches the age of 
majority because of a child's gender, nationality or religion; 

‘(e) is included by the United States department of state on a current list of state 
sponsors of terrorism; 

(f) does not have an official United States diplomatic presence in the country; or 

(g) is engaged in active military action or war, including a civil war, to which the child 
may be exposed; 

(9) is undergoing a change in immigration or citizenship status that would adversely af- 
fect the respondent's ability to remain in the United States legally; . 

(10) has had an application for United States citizenship denied; 

(11) has forged or presented misleading or false evidence on government forms or sup- 
porting documents to obtain or attempt to obtain a passport, a visa, travel documents, a federal 
social security card, a driver's license or other government-issued identification card or has made 
a misrepresentation to the United States government; 

(12) has used multiple names to attempt to mislead or defraud; or 

(13) has engaged in any other conduct the court considers relevant to the risk of abduction. 

B. In the hearing on a petition pursuant to the Uniform Child Abduction Prevention Act, the 
court shall consider any evidence that the respondent believed in good faith that 'the respondent's 
conduct was necessary to avoid imminent harm to the child or respondent and any other evidence 
that may be relevant to whether the respondent may be permitted to remove or retain the child. 

C. In applying the provisions of the Uniform Child Abduction Prevention Act, a court shall 
consider that parents abduct their children before as well as during and after custody litigation. 
The court shall also consider that some of the risk factors set forth in Subsection'A of this section 
involve the same activities that might be undertaken by a victim of domestic violence who is try- 
ing to relocate or flee to escape violence. If the evidence shows that the parent preparing to leave is 
fleeing domestic violence, the court shall consider that any order restricting departure or transfer- 
ring custody may pose safety issues for the victim and the child. 


History: Laws 2018, ch. 156, § 7. Effective dates. — Laws 2013, ch. 156, § 13 made the 


Uniform. Child Abduction Prévention Act effective Janu- 
ary 1, 2014. 


40-10C-8. Provisions and measures to uang abduction. 


A. Ifa petition is filed pursuant to the Uniform coun Abduction Prevention Act, the court may 
enter an order that-shall include: 
(1) the basis’for the court's exercise of jurisdiction: 
(2) the manner in which notice and opportunity to be wir were la to the persons en- 
titled to notice of the proceeding; | 
(3) a detailed description of each ot 8 be eat and visitation petylite ain residential ar- 
rangements for the child; 
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(4) a provision stating that a violation of the order may subject the party in violation to 
civil and criminal penalties; and 

(5) identification of the child's country of bitte residence at the time of the issuance of 
the order. 

B. If ata hearing on a petition pursuant to the Uniform Child Abduction Prevention Act or on 
the court's own motion, the court, after reviewing the evidence, finds a credible risk of abduction 
of the child, the court shall enter an abduction prevention order. The order shall include the provi- 
sions required by Subsection A of this section and measures and conditions, including those set 
forth in Subsections C, D and E of this section, that are reasonably calculated to prevent abduction 
of the child, giving due consideration to the custody and visitation rights of the parties. The court 
shall consider the age of the child, the potential harm to the child from an abduction, the legal and 
practical difficulties of returning the child to the jurisdiction if abducted and'the reasons for the 
potential abduction, including evidence of domestic violence, stalking or child abuse or neglect. 

C. An abduction prevention order may include one or more of the following: 

(1) an imposition of travel restrictions that requires that a party traveling with the child 
outside a designated geographical area provide the other party with the following: 

(a) the travel itinerary of the child; 

(b) a list of physical addresses and telephone numbers at which the child can be 
reached at specified times; and 

(c) copies of all travel documents; 

(2) a prohibition of the respondent directly or indirectly: 

(a) removing the child from this state, the United States or another geographic area 
without permission of the court or the petitioner's written consent; 

(b) removing or retaining the child in violation of a child-custody determination; 

(c) removing the child from school or a child care or similar facility; or 

(d) approaching the child at any location other than a site designated for supervised 
visitation; 

(3) arequirement that a party register the order in another state as a prerequisite to al- 
lowing the child to travel to that state; 
(4) with regard to the child's passport: 

(a) a direction that the petitioner place the child's name in the United States depart- 
ment of state's child passport issuance alert program; 

(b) arequirement that the respondent surrender to the court or the petitioner's attor- 
ney any United States or foreign passport issued in the child's name, including a passport issued 
in the name of both the parent and the child; and 

RAG)G a prohibition upon the respondent from applying on behalf of the child for a new 
or replacement passport or visa; 

(5) as aprerequisite to exercising custody or visitation, a requirement that the Aeapdillledtt 
provide: 

(a) to the United States department of state office of children's issues and the rel- 
evant foreign consulate or embassy, an authenticated copy of the order Syste passport and 
travel restrictions for the child; 

(b) to the court: 1) proof that the repondatt has provided the information in Subparagraph 
(a) of this paragraph; and 2) an acknowledgment in a record from the relevant foreign consulate or em- 
bassy that no passport application has been made, nor passport issued, on behalf of the child; 

(c) to the petitioner, proof of registration with the United States embassy or other 
United States diplomatic presence in the destination country and with the central authority for the 
Hague Convention on the Civil Aspects of International Child Abduction, if that convention is in 
effect between the United States and the destination country, unless one of the parties objects; and 

(d) a written waiver pursuant to the Privacy Act of 1974, 5 U.S.C. Section 552a, as 
amended, with respect to any document, application or other information pertaining to the child 
authorizing its disclosure to the court and the petitioner; and 

(6) upon the petitioner's request, a requirement that the respondent obtain an order from 
the relevant foreign country containing terms identical to the child-custody determination issued 
in the United States. 
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40-10C-9 DOMESTIC AFFAIRS 40-10C-9 


D. In an abduction prevention order, the court may impose conditions on the exercise tic cus- 
tody or visitation that: 

(1). limit visitation or require that visitation with the child by: hea respondent be super- 
vised until the court finds that supervision is no longer necessary and order the respondent to: pay 
the costs of supervision; 

(2), require the respondent to rae a bond or provide other security in an amount sufficient 
to serve asa financial deterrent to abduction, the proceeds of which may be used to pay for the 
reasonable expenses of TEchmeny’ of the child, including reasonable attorney fees and costs if there. 
is an abduction; and 

(3) require.the respondent to obtain education on sake Pateditially harmful effects .to tite 
child from abduction. 

EE... To prevent imminent abduction ofa child, a court may: 

(1). issue a warrant to take physical custody of the child tcesiaiiel to Section 9 of the Uni- 
form Child Abduction Prevention Act; 

(2) ‘direct the use of law enforcement to take any action reasonably necessary to locate the 
child, obtain return of the child or enforce a custody deterpinasion pursuant to the Uniform Child 
Abduction Prevention Act; or 

(3) grant. any other relief allowed pursuant to the law of this state other than the Uniform 
Child Abduction Prevention Act. 

F, The remedies provided in the Uniform Child Abduction Prevention Act are Be SREEEL and 
do not affect the availability of other remedies to prevent abduction. 

G. A court.shall not require the disclosure of.a confidential, communication shated is protected 
by the Victim Counselor Confidentiality Act [31-25-1 through 31-25-6 NMSA 1978], the physician- 
patient privilege or the psychotherapist-patient privilege. 


History: Laws 2018, ch. 156, § 8. Effective dates. — Laws 2013, ch. 156, § 13 made the 
Uniform Child Abduction Prevention Act effective Janu- 
ary 1, 2014. 


40-10C-9. Warrant to take physical custody of child: 


A. Ifa petition pursuant to the Uniform Child Abduction Prevention ats contains allegations 
that the child is imminently likely to be wrongfully removed and the court finds that there is a 
credible risk that the child is imminently likely to be wrongfully removed, the court Mins issue an 
ex parte warrant to take physical custody of the child. 

B. The respondent on a petition pursuant to Subsection A of this section shall be: afforded an 
opportunity to be heard at the earliest possible time after the ex parte warrant is executed, but not 
later than the next judicial day unless a hearing on that date is impossible. In that event, the court 
shall hold the hearing on the first judicial day possible. 

C. An ex parte warrant pursuant to Subsection A of this section to take physical sated ofa 
child shall: 

(1) recite the facts upon which a determination of a credible risk of imminent aria real 
removal of the child is based; 

(2) direct law enforcement officers to take physical, custody of the child immediately; 

(3) state the date and time for the hearing on the petition; and 

(4). provide for the safe interim placement of the child pending further order of the court. 

D. Iffeasible, before issuing a warrant and before determining the placement of the child after 
the warrant is executed, the court may order a search of the relevant databases of the national 
crime information center system and similar state databases to determine if either the petitioner 
or respondent.has a history of domestic violence, stalking or child abuse or neglect. 

E., The petition and warrant,shall be served on the respondent when or immediately after the 
child is taken into physical custody. .. 

F. Awarrant to take physical custody of a child, issued we this state or another state, i is aro 
able throughout this state. If the court finds that a less intrusive remedy will not be effective, it 
may authorize law enforcement officers to enter private property to take physical custody of the 
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child. If required by exigent circumstances, the court may authorize law enforcement officers to 
make a forcible entry at any hour. 

G. Ifthe court finds, after a hearing, that a petitioner sought an ex parte warrant pursuant to 
Subsection A of this section for the purpose of harassment or in bad faith, the court may award the 
respondent reasonable attorney fees, costs and expenses. 

H.. The Uniform Child Abduction Prevention Act does not affect the availability of relief al- 
lowed pursuant to the law of this state other than that act. 


History: Laws 2013, ch. 156, § 9. Effective dates. — Laws 2013, ch. 156, § 13 made the 
Uniform Child Abduction Prevention Act ‘effective Janu- 
ary 1, 2014. 


40-10C-10. Duration of abduction oteveirtton order. © 


An abduction prevention order remains in effect until the earliest of: 

A. the time stated in the order; 

B.. .the emancipation of the child; 

C. the child's. attaining eighteen years of age; or 

. DD. the time the order is modified, revoked, vacated or ‘superseded by a court with jurisdiction 
pursuant to Sections 40-10A-201 through 40-10A-203 NMSA 1978. 


History: Laws 2013, ch. 156, § 10. - Effective dates. — Laws 2013, ch. 156, § 13 made the 
Uniform Child Abduction Prevention Act effective Janu- 
ary 1, 2014. 


40-10C- 11. Uniformity of applicetion and construction. 


In applying and construing the Uniform Child. AbdGstion Prevention Act, sehaitlenation shall be 
given to the need to promote uniformity of the law with respect to its subject matter among states 
that enact it. 


History: Laws 2013, ch. 156, § 11. Effective dates. — Laws 2013, ch. 156, § 13 made the 
Uniform Child Abduction Prevention Act effective Janu- 
ary 1, 2014. 


40-10C-12. Relation to Electronic Signatures in Global and National 
Commerce Act. 


The Uniform Child Abduction Prevention Act modifies, limits and aiduiscued the federal Electronic 
Signatures in Global and National Commerce Act, 15 U.S.C. Section 7001, et seq., but does not modify, 
limit or supersede Section 101(c) of that act, 15 U.S.C. Section 7001(c), or authorize electronic delivery 
of any of the notices described in Section 103(b) of that act, 15 U.S.C. Section 7003(b). 


History? Laws 2013, ch. 156, § 12. Effective dates. — Laws 2013, ch. 156, § 13 made the 
Tt Uniform Child Abduction Prevention Act.effective Janu- 
ary 1, 2014. 
ARTICLE 10D 
Deployed Parents Custody and Visitation 

Sec. Sec. 
40-10D-1. Short title. _. 40-10D-6. General consideration in custody proceeding 
40-10D-2: Definitions. . of parent’s military service. 
40-10D-3. Residence unchanged by deployment. ». 40-10D-7. Agreement addressing custodial responsibility 
40-10D-4, Notification required of deploying parent. during deployment; form of agreement. 
40-10D-5. Duty to notify of change of address. —. 40-10D-8. Nature of authority created by agreement. 


40-10D-9. Expedited hearing. 
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40-10D-1 DOMESTIC AFFAIRS 40-10D-2 


40-10D-1. Short title. 


This act [40-10D-1 through 40-10D-9 NMSA 1978] may be cited as the "Deployed Panants Cus- 
tody and Visitation Act", 


History: Laws 2014, ch. 4, § 1. Effective dates. — Laws 2014, ch. 4, § 10 made Laws 
2014, ch. 4, §§ 1 through 9, the Deployed Parents Custody 
and Visitation Act, effective July 1, 2014. 


40-10D-2. Definitions. 


As used in the Deployed Parents Custody and Visitation Act: 

A. "adult" means an individual who has attained eighteen years of age or is an emancipated minor; 

B. “caretaking authority" means the right to live with and care for a child on a day-to-day basis. 
"Caretaking authority" includes physical custody, parenting time, right to access and visitation; 

C. "child" means: | : 

(1) an unemancipated individual who has not attained eighteen years of age; or 

(2) an adult son or daughter by birth or adoption, or under law of this state other than 
the Deployed Parents Custody and Visitation Act, who is the subject of a court order concerning 
custodial responsibility; 

D. "court" means a tribunal, including an administrative agency, authorized under law of this 
state other than the Deployed Parents Custody and Visitation Act, to make, enforce or modify a 
decision regarding custodial responsibility; 

E. "custodial responsibility" includes all powers and duties relating to caretaking authority and 
decision-making authority for a child. "Custodial responsibility" includes physical custody, legal cus- 
tody, parenting time, right to access, visitation and authority to grant limited contact with a child;: 

F, "decision-making authority" means the power to make important decisions regarding a 
child, including decisions regarding the child's education, religious training, health care, extracur- 
ricular activities and travel: "Decision-making authority" does not include the power to make deci- 
sions that necessarily accompany a grant of caretaking authority; 

G. "deploying parent" means a service member who is deployed or has been notified of impend- 
ing deployment and is: 

(1) a parent of a child under law of this state other than the Deployed Parents Custody 
and Visitation Act; or 

(2) an individual who has custodial responsibility for a child under law of this state other 
than the Deployed Parents Custody and Visitation Act; 

H. "deployment" means the movement or mobilization of a service member for more than 
ninety days but less than eighteen months pursuant to uniformed service orders that: 

(1) are designated as unaccompanied; 

(2) donot authorize dependent travel; or 

(3) otherwise do not permit the movement of family members to the location to which the 
service member is deployed; 

I. "family member" means a sibling, aunt, uncle, cousin, stepparent or grandparent of a-child or 
an individual recognized to be in a familial relationship with a child under law of this state other 
than the Deployed Parents Custody and Visitation Act; 

J. "limited contact" means the authority of a nonparent to visit a child for a limited time. "Lim- 
ited contact" includes authority to take the child to a place other than the residence of the child; 

K. "nonparent" means an individual other than a deploying parent or other parent; 

L. "other parent" means an individual who, in common with a deploying parent, is: 

(1) a parent of a child under law of this state other than the Deployed Parents Custody 
and Visitation Act; or ; 

(2) an individual who has custodial responsibility for a child under law of this state other 
than the Deployed Parents Custody and Visitation Act; . 

M. "record" means information that is inscribed on a tangible medium or that is stored 4 in an 
electronic or other medium and is retrievable in perceivable form; 

N. "return from deployment" means the conclusion of a service member's deployment as speci- 
fied in uniformed service orders; 
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O. "service member" means a member of a uniformed service; 
P. "sign" means with present intent to authenticate or adopt a record to: 
(1) execute or adopt a tangible symbol; or 
(2) attach to or logically associate with the record an electronic symbol, sound or process; 
~Q. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction of the United 
States; and 
R. "uniformed service" means: 
(1) active and reserve components of the army, navy, air force, marine corps or coast guard 
of the United States;. 
(2) the United States merchant marine; 
(3) the commissioned corps of the United States public health service; 
(4) the commissioned corps of the national oceanic and atmospheric administration of the 
United States; or 
(5) the national guard of.a state. 


History: Laws 2014, ch. 4, § 2. Effective dates. — Laws 2014, ch. 4, § 10 made Laws 
2014, ch. 4, §§ 1 through 9, the Deployed Parents Custody 
and Visitation Act, effective July 1, 2014. 


40-10D-3. Residence unchanged by deployment. 


A. Ifa court has issued a temporary order regarding custodial responsibility pursuant to the 
Deployed Parents Custody and Visitation Act, the residence of the deploying parent is not consid- 
ered to be changed by reason of the deployment for the purposes of the Uniform Child-Custody 
Jurisdiction and Enforcement Act [40-10A-101 to 40-10A-403 NMSA 1978] during the deployment. 

B. If a court has issued a permanent order regarding custodial responsibility before notice 
of deployment and the parents modify that order temporarily by agreement pursuant to the De- 
ployed Parents Custody and Visitation Act, the residence of the deploying parent is not considered 
to be changed by reason of the deployment for the purposes of the Uniform Child-Custody Juris- 
diction and Enforcement Act. 

C. Ifa court in another state has issued a temporary order regarding custodial responsibility 
as a result of impending or current deployment, the residence of the deploying parent is not con- 
sidered to be changed by reason of the deployment for the purposes of the Uniform Child-Custody 
Jurisdiction and Enforcement Act. 


History: Laws 2014, ch. 4, § 3. Effective dates. — Laws 2014, ch. 4, § 10 made Laws 
2014, ch. 4, §§ 1 through 9, the Deployed Parents Custody 
and Visitation Act, effective July 1, 2014. 


40-10D-4. Notification required of deploying parent. 


A. Except as otherwise provided in Subsection D of this section and subject to Subsection C of 
this section, a deploying parent shall notify in a record the other parent of a pending deployment 
not later than seven days after receiving notice of deployment unless reasonably prevented from 
doing so by the circumstances of service. 

B. Except as otherwise provided in Subsection D of this section and subject to Subsection C of 

this section, each parent shall provide in a record the other parent with a plan for fulfilling that 
parent's share of custodial responsibility during deployment. Each parent shall provide the plan 
as soon as reasonably possible after notification of deployment. 

C. Ifa court order currently in effect prohibits disclosure of the address or contact information 
of the other parent, notification of deployment pursuant to Subsection A of this section or notifi- 
cation of a plan for custodial responsibility during deployment pursuant to Subsection B of this 
section may be made only to the issuing court. If the address of the other parent is available to 
the issuing court, the court shall forward the notification to the other parent. The court shall keep 
confidential the address or contact information of the other parent. 
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D. Notification in a record under Subsection A or Biof this section is not required if the parents 
are living in the same residence and both parents have actual notice of the ov a Cae or plan. 


History: Laws 2014, ch. 4, §-4, rong oct ii Etfectiivndatesd:adbawb 21a eines f10 ade Laws 
2014, ch. 4, $8.1 through 9, the Deployed Parents Custody 
and Visitation Act, effective July 1, 2014. 


40-10D-5. Duty to notify of change of address. 


‘A. Except as otherwise provided in Subsection B of this section, an individual to whom custo- 
dial responsibility has been granted during deployment pursuant to the Deployed Parents Cus- 
tody and Visitation Act shall notify the deploying parent and any other individual with custodial 
responsibility of a child of any change of the individual's mailing address or residence until the 
custodial responsibility is terminated. 

B. Ifacourt order currently in effect prohibits disclosure of the seitrcdak or catibet information 
of an individual to whom custodial responsibility has been granted, a notification pursuant to Sub- 
section A of this section may be made only to the court that issued the order. The court shall keep 
confidential the mailing address or residence of the individual to whom custodial responsibility 
has been granted, 


History: Laws 2014, ch. 4, § 5. ' Effective dates. — Laws 2014, ch, 4, § 10 made Laws 
2014; ch. 4, 88 1 through 9, the Deployed Parents Custody 
and Visitation Act, effective July 1, 2014, 


40-10D-6. General consideration in custody proceeding of parent’s 
military service. 


In a proceeding for custodial responsibility of a child of a service member, a'court shall not con- 
sider a parent's past deployment or possible future deployment in itself in pasionges 2 the best 
interest of the child. 


History: Laws 2014, ch. 4, § 6. Effective dates. — Laws 2014, ch. 4, § 10 made Laws 
2014, ch. 4, $$ 1 through 9, the Deployed Parents Custody 
and Visitation Act, effective July 1, 2014. 


40-10D-7. Agreement addressing custodial hegserdeseypat ese during 
deployment; form of agreement. 


A. The parents of a child may enter into a temporary agreement granting custodial responsi- 
bility during deployment under the Deployed Parents Custody and Visitation Act. 
B. Atemporary agreement pursuant to Subsection A of this section shall be: 
(1) in writing; and 
(2) signed by both parents and any nonparent to whom custodial responsibility is granted. 


History: Laws 2014, ch. 4, § 7. '. , Effective dates. — Laws 2014; ch. 4,§ 10 made Laws 
2014, ch. 4, §8 1 through 9, the Deployed Parents Custody 
and Visitation Act, effective July 1, 2014. 


40-10D-8. Nature of authority created by eptehaiients 


A, An agreemént under the: Deployed Parents Custody and Mieitebiaia Act)is temporary and 
terminates pursuant to that act after the deploying parent returns from deployment, unless the 
agreement hasbeen terminated before that time by court order. The agreement does not create!an 
independent, continuing right to. caretaking authority, decision-making authority or limited con- 
tact in an individual to whom custodial responsibility is given. 

B.. A nonparent: who has»caretaking authority, decision-making duthority or limited contact 
by an agreement pursuant to the Deployed Parents Custody and Visitation Act has standing to 
enforce the agreement until it has been terminated by court order. « 


1076 


© 2022 State of New, Mexico. New. Mexico Compilation Commission. All rights reserved. 


40-10D-9 


History: Laws 2014, ch. 4, § 8. 


40-10D-9. Expedited hearing. 


UNIFORM PARENTAGE ACT 


40-11-5 


Effective dates. — Laws 2014, ch, 4, § 10 made Laws 
2014, ch. 4, §§ 1 through 9, the Deployed Parents Custody 
and Visitation Act, effective July 1, 2014. 


If a motion to grant custodial responsibility is filed pursuant to the Deployed Parents Custody 
and Visitation Act before a deploying parent deploys, the court shall conduct an expedited hearing. 


History: Laws 2014, ch. 4, § 9. 


Effective dates. — Laws 2014, ch, 4, § 10 made Laws 
2014, ch. 4, §§ 1 through 9, the Deployed Parents Custody 
and Visitation Act, effective July 1, 2014. 


ARTICLE 11 


Uniform Parentage Act 


(Repealed by Laws 2009, ch. 215, § 19) 


Sec. 

40-11-1. Repealed. 
40-11-2. Repealed. 
40-11-3. Repealed. 
40-11-4, Repealed. 
40-11-5,. Repealed. 
40-11-6. Repealed. 
40-11-7. Repealed. 
40-11-8. Repealed. 
40-11-9. Repealed. 


40-11-10. Repealed. 
40-11-11. Repealed. 
40-11-12. Repealed. 


40-11-1. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-1 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 1, relat- 
ing to the short title of the act, effective January 1, 2010. 
For provisions of former section, see the 2008 NMSA 1978 


40-11-2. Repealed. 


Repeals, — Laws 2009, ch. 215, § 19 repealed 40-11-2 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 2, relating 
to definitions, effective January 1, 2010. For provisions of 
former section, see the 2008 NMSA 1978 on NMOneSource 


40-11-3. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-83 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 3, relat- 
ing to relationships not dependent on marriage, effective 
January 1, 2010. For provisions of former section, see the 


40-11-4. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-4 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 4, relating 
to how parent and child relationship is established, effec- 
tive January 1, 2010. For provisions of former section, see 


40-11-5. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-5 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 5, relat- 
ing to presumption of paternity, effective January 1, 2010. 
For provisions of former section, see the 2008 NMSA 1978 
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Sec. 

40-11-13. 
40-11-14. 
40-11-15. 
40-11-16. 
40-11-17. 
40-11-18. 
40-11-19, 
40-11-20. 
40-11-21, 
40-11-22. 
40-11-23. 


Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed, 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 
Repealed. 


on NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Parentage Act, 40-11A-101 to 
40-11A-903 NMSA 1978. 


.com. For present. comparable provisions, see the New 
Mexico Uniform Parentage Act, 40-11A-101 to 40-11A-903 
NMSA 1978. 


2008 NMSA 1978 on NMOneSource.com. For present com- 
parable provisions, see the New Mexico Uniform Parent- 
age Act, 40-11A-101 to 40-11A-903 NMSA 1978. 


the 2008 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see the New Mexico Uniform Par- 
entage Act, 40-11A-101 to 40-11A-903 NMSA 1978. 


on NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Parentage Act, 40-11A-101 to 
40-11A-903 NMSA 1978. 
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40-11-6. Repealed.’ 


Repeals, — Laws 2009, ch. 215, § 19 repealed’ 40-11-6 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 6, relat- 
ing to artificial insemination, effective January 1, 2010. 
For provisions of former section, see the 2008 NMSA 1978 


40-11-7. Repealed. 


Repeals. — Laws 2009, ch, 215, § 19 repealed 40-11-7 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 7, relat- 
ing to determination of father and child relationship, 
who may bring action and when action may be brought, 


40-11-8. Repealed. 


DOMESTIC AFFAIRS 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-8 


NMSA 1978, as enacted by Laws 1986, ch. 47, § 8, relat- 
ing to jurisdiction and venue, effective January 1, 2010. 
For provisions of former section, see the 2008 NMSA 1978 


40-11-9. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-9 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 9, relat- 
ing to the parties in an action, effective January 1, 2010, 
For provisions of former section, see the 2008 NMSA 1978 


40-11-10. Repealed. 


Repeals. — Laws 2009, ch, 215, § 19 repealed 40-11-10 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 10, relat- 
ing to pre-trial proceedings, effective January 1, 2010. For 
provisions of former section, see the 2008 NMSA 1978 on 


40-11-11. Repealed. 


Repeals. — Laws 2009, ch, 215, § 19 repealed 40-11-11 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 11, re- 
lating to pre-trial recommendations, effective January 1, 
2010, For provisions of former section, see the 2008 NMSA 


40-11-12. Repealed. 


Repeals, — Laws 2009, ch, 215, § 19 repealed 40-11-12 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 12, relat- 
ing to blood and genetic tests, effective January 1, 2010, 
For provisions of former section, see the 2008 NMSA 1978 


40-11-13. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-13 
NMSA 1978, as enacted: by Laws 1986, ch. 47, §:13, relat- 


ing to evidence relating to paternity, effective January 1,, 


2010. For provisions of former section, see the 2008 NMSA 


40-11-14. Repealed. 


Repeals. — Laws 2009, ch, 215, § 19 repealed 40-11-14 
NMSA 1978, .as enacted by Laws 1986, ch. 47, § 14, re- 
lating to civil action, effective January 1, 2010,, For pro- 
visions of former section, see the 2008 NMSA 1978 on 
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on NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Parentage Act, on tte 101 to 
40-11A-903 NMSA 1978, 


effective January 1, 2010. For provisions of former section, 
see the 2008 NMSA 1978 on NMOneSource.com. For pres- 
ent comparable provisions, see the New Mexico Uniform 
Parentage Act, 40-11A-101 to 40-11A-903 NMSA 1978. 


on NMOneSource.com, For present comparable provisions, 
see the New Mexico Uniform Parentage Act, 40-11A-101 to 
40-11A-903 NMSA 1978. 


on NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Parentage Act, 40-11A-101 to 
40-11A-903 NMSA 1978. 


NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Be es Act, 40-11A- 104 to 
40-11A-903 NMSA 1978, 


1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico Uniform Parentage Act, 40- 
11A-101 to 40-11A-903 NMSA 1978. 


on NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Parentage Act, 40-11A-101 to 
40-11A-903 NMSA 1978, 


1978 on NMOneSource.com. For present comparable pro- 
visions, see the New Mexico Uniform Parentage Act, 40- 
11A-101 to 40-11A-903 NMSA 1978, 


NMOneSource.com., For present comparable provisions, 
see the New Mexico Uniform LRPHIES 6 Act, 40-11A-101 to 
40-11A-903 NMSA 1978, 
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40-11-15 


40-11-15. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-15 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 15, relat- 
ing to judgments or orders, effective January 1, 2010, For 
provisions of former section, see the 2008 NMSA 1978 on 


40-11-16. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-16 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 16, re- 
lating to costs of action and pretrial proceedings, effective 
January 1, 2010. For provisions of former section, see the 


40-11-17. Repealed. 


Repeals. — Laws 2009, ch, 215, § 19 repealed 40-11-17 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 17, relat- 
ing to enforcement of judgment or order, effective Janu- 
ary 1, 2010..For provisions of former section, see the 2008 


40-11-18. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-18 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 18, relat- 
ing to modification of judgment or, order, effective Janu- 
ary 1, 2010. For provisions of former section, see the 2008 


40-11-19. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-19 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 19, relat- 
ing to right to counsel, and free transcript on appeal, effec- 
tive January 1, 2010. For provisions of former section, see 


40-11-20. Repealed. 


Repeals. — Laws 2009,.ch, 215, §.19 repealed 40-11-20 
NMSA 1978, as enacted by Laws 1986, ch, 47, § 20, relat- 
ing to hearings and records, and confidentiality, effective 
January 1, 2010. For provisions of former section, see’ the 


40-11-21. Repealed. 


Repeals. — Laws 2009, ch. 215; § 19 repealed 40-11-21 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 21, relat- 
ing to action to declare mother and child relationship, ef- 
fective January 1, 2010. For provisions of former section, 


40-11-22. Repealed. 


Repeals, — Laws 2009, ch. 215, § 19 repealed 40-11- 
22 NMSA 1978, as enacted by Laws 1986, ch. 47, § 22, 
relating to birth records, effective January 1, 2010. For 
provisions of former section, see the 2008 NMSA 1978 on 


40-11-23. Repealed. 


Repeals. — Laws 2009, ch. 215, § 19 repealed 40-11-23 
NMSA 1978, as enacted by Laws 1986, ch. 47, § 23, re- 
lating to limitations, effective January 1, 2010. For pro- 
visions of former section, see the 2008 NMSA 1978 on 
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NMOneSource.com, For present comparable provisions, 
see the New Mexico Uniform Parentage Act, 40-11A-101 to 
40-11A-903 NMSA 1978. 


2008 NMSA 1978 on NMOneSource.com. For present com- 
parable provisions, see the New Mexico Uniform Parent- 
age Act, 40-11A-101 to 40-11A-903 NMSA 1978. © 


NMSA 1978 on NMOneSource.com. For present compa- 
rable provisions, see the New Mexico Uniform Parentage 
Act, 40-11A-101 to 40-11A-903 NMSA 1978. 


NMSA 1978 on NMOneSource.com.. For present compa- 
rable provisions, see the New Mexico Uniform Parentage 
Act, 40-11A-101 to 40-11A-903 NMSA 1978, | 


the 2008 NMSA 1978 on NMOneSource.com. For present 
comparable provisions, see the New Mexico Uniform Par- 
entage Act, 40-11A-101 to 40-11A-903 NMSA 1978. 


2008 NMSA 1978 on NMOneSource.com. For present com- 
parable provisions, see the New Mexico Uniform Parent- 
age Act, 40-11A-101 to 40-11A-903 NMSA 1978, 


see the 2008 NMSA 1978 on NMOneSource.com. For pres- 
ent comparable provisions, see the New Mexico Uniform 
Parentage Act, 40-11A-101 to 40-11A-903: NMSA 1978. 


NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Parentage Act, 40-11A-101 to 
40-11A-903 NMSA 1978. 


NMOneSource.com. For present comparable provisions, 
see the New Mexico Uniform Parentage Act, 40-11A-101 to 
40-11A-903 NMSA 1978. 
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ARTICLE 1 
GENERAL PROVISIONS AND DEFINITIONS 


40-11A-101. Short title. 
Sections 1-101 through 9-903 of this act may be cited as the "New Mexico Uniform Parentage Act". 


History: Laws 2009, ch. 215, § 1-101. ANNOTATIONS 

Effective dates, — Laws 2009, ch. 215, § 20 made the ‘ ‘ 
New Mexico Uniform Parentage Act effective January 1, Law reviews. — For Annual Survey of New Mexico 
2010. Family Law, see 17 N.M.L. Rev. 291 (1987). 


For annual survey of New Mexico family law, see 19 
N.M.L. Rev. 692 (1990). 


40-11A-102. Definitions. 


As used in the New Mexico Uniform Parentage Act: 

A. "acknowledged father" means a man who has established a father-child relationship pursu- 
ant to Article 3 of the New Mexico Uniform Parentage Act; 

B. -"adjudicated father" means a man who has been adjudicated by a court of competent juris- 
diction to be the father of a child; 

C. "alleged father" means a man who alleges himself to be, or is alleged to be, the genetic fa- 
ther or a possible genetic father of a child, but whose paternity has not been determined. "Alleged 
father" does not include: 

(1) a presumed father; 
(2) aman whose parental rights have been terminated or declared not to exist; or 
(3): a male donor; 
D. "assisted reproduction" means a method of causing pregnancy other than sexual inter- 
course. "Assisted reproduction" includes: 
(1) intrauterine insemination; 
(2) donation of eggs; 
(3) donation of embryos; 
(4) in-vitro fertilization and transfer of embryos; and 
(5) intracytoplasmic sperm injection; 

EK. "bureau" means the vital records and health statistics ese of the department of health; 

F. "child" means a person of any age whose parentage may be determined pursuant to the New 
Mexico Uniform Parentage Act; 

G. "commence" means to file the initial pleading seeking an adjudication of parentage in dis- 
trict court; mt Bein 

H. "determination of parentage" means the establishment of the parent-child relationship by 
the signing of a valid acknowledgment of paternity pursuant to Article 3 of the New Mexico Uni- 
form Parentage Act or adjudication by the court; 

I, "donor" means a person who produces eggs or sperm used for assisted Seip Pate) whether 
or not for consideration. "Donor" does not include: 

(1) a husband who provides sperm, or a wife who provides eggs, to be used for assisted 
reproduction by the wife; 

(2) awoman who gives birth to a child by means of assisted reproduction; or 

(3) aparent pursuant to Article 7 of the New Mexico Uniform Parentage Act; 

J. “ethnic or racial group" means, for purposes of genetic testing, a recognized group that a 
person identifies as all or part of the person's ancestry or that is so identified by other information; 

K. "genetic testing" means an analysis of genetic markers to exclude or identify a man as the 
father or a woman as the mother of a child. "Genetic testing” includes an analysis of one or a com- 
bination of the following: 

(1) deoxyribonucleic acid; and 
(2) blood-group antigens, red-cell antigens, human-leukocyte antigens, serum enzymes, se- 
rum proteins or red-cell enzymes; 
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L. "man" means a male person of any age; 

M. "parent" means a person who has established a parent-child relationship pursuant to Sec- 
tion 2-201 of the New Mexico Uniform Parentage Act; 

N. "parent-child relationship" means the legal relationship between a child and a parent of the 
child, including the mother-child relationship and the father-child relationship; 

O. "paternity index" means the likelihood of paternity calculated by computing fh ratio be- 
tween: 

(1) the likelihood that the tested man is the father, based on the genetic markers of the 
tested man, mother and child, conditioned on the hypothesis that the tested man is the father of 
the child; and 

(2) the likelihood that the tested man is not the father, based on the genetic markers of the 
tested man, mother and child, conditioned on the hypothesis that the tested man is not the father 
of the child and that the father is of the same ethnic or racial group as the tested man; 

P. "presumed father" means a man who, by operation of law pursuant. to Section 2-204 of the 
New Mexico Uniform Parentage Act, is recognized as the father of a child until that status is re- 
butted or confirmed in a judicial proceeding; 

Q. "probability of paternity" means the measure, for the ethnic or racial group to which the 
alleged father belongs, of the probability that the man in question is the father of the child, com- 
pared with a random, unrelated man of the same ethnic or racial group, expressed a as a percentage 
incorporating the paternity index and a prior probability; 

R. "record" means information that is inscribed on a tangible medium or that i is stored in an 
electronic or other medium and is retrievable in perceivable form; 

S. "signatory" means a person who signs or otherwise authenticates a bid! and is bound by 
its terms; 

T. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the re abit of the United 
States; and 

U. "support-enforcement agency" means the human services department designated pursuant 
to Section 27-2-27 NMSA 1978 as the single state agency for the enforcement:of child and spousal 
support obligations pursuant to Title IV D of the federal Social Security Act and angi other public 
official or agency authorized to seek: 

(1) enforcement of support orders or laws relating to the duty of support; 

(2) establishment or modification of child support; 

(8). determination of parentage; or 
(4) | location of child-support obligors and their income and assets. 


History: Laws 2009, ch. 215, § 1-102. Effective dates. — Laws 2009, ch, 215, § 20 made the 


Cross references. — For Title IV D of the federal So- New Mexico Uniform Parentage Act effective January 1, 


cial Security Act, see 42 U.S.C. § 651 et seq. 2010. 


40-11A-103. Scope of act; choice of law. 


A. The New Mexico Uniform Parentage Act applies to determination of parentage in New Mex- 
ico, 

B. The district court shall apply the law of New Mexico to pie bests the parent-child relation- 
ship. The applicable law does not depend on: 

(1) the place of birth of the child; or 
(2) the past or present residence of the child. 

C.. The New Mexico Uniform Parentage Act does not create, enlarge, modify or diminish pa- 
rental rights or duties pursuant to the Children's Code [Chapter 32A NMSA 1978] or other law 
of New Mexico. The definition or use of terms in the New Mexico Uniform Parentage Act shall not 
be used to interpret, by analogy or otherwise, the same or other terms in the Adoption Act [Chap- 
ter 32A, Article 5 NMSA 1978] or other law of New Mexico. . 


History: Laws 2009, ch. 215, § 1-103. 
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40-11A-104 


Effective dates, — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 

Cross references. — For provisions relating to the 
determination of paternity when death occurs dur- 
ing proceedings for dissolution of marriage, separation, 


NEW MEXICO UNIFORM PARENTAGE ACT 


40-11A-201 


annulment of marriage or paternity, see 40-4-20 NMSA 
1978. 

For provisions relating to the establishment of a parent- 
child relationship for purposes of intestate succession, see 
45-2-115 through 45-2-122 NMSA 1978 of the Uniform 
Probate Code, 


40-11A-104. Jurisdiction. 


The district court has jurisdiction to adjudicate parentage pursuant to the New Mexico Uniform 
Parentage Act. The provisions of the New Mexico Uniform Parentage Act shall not be used to 
expand personal jurisdiction of the district court over nonresident persons in cases subject to the 
Uniform Interstate Family Support Act [Chapter 40, Article 6A NMSA 1978]. 


History: Laws 2009, ch. 215, § 1-104. Effective dates. — Laws 2009, ch. 215, § 20 made the 


New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-105. Protection of participants. 


Proceedings pursuant to the New Mexico Uniform Parentage Act are subject to other laws of 
New Mexico governing the health, safety, privacy and liberty of a child or other person who could 
be jeopardized by disclosure of identifying information, including address, telephone number, place 
of employment, social RATES number and the child's daycare facility and school. 


History: Laws 2009, ch, 215, § 1-105. Effective dates. — Laws 2009, ch. 215, § 20 made the 


New Mexico Uniform Parentage Act. effective January 1, 
2010. 


40-1 1A-106. Determination of maternity. 


Provisions of the New Mexico Uniform Parentage Act relating to determination of paternity ap- 
ply to determinations of maternity insofar as possible. 


Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010, 


History: Laws 2009, ch. 215, § 1-106. 


ARTICLE 2 
PARENT-CHILD RELATIONSHIP 


40-11A-201. Establishment of parent-child relationship. 


A. The mother-child relationship is established between a woman and a child by: 

(1) the woman's having given birth to the child; 

(2) an adjudication of the woman's maternity; or: 

(3) adoption of the child by the woman. 

B. The father-child relationship is established between a man and a child by: 

- (1). an unrebutted presumption of the man's paternity of the child pursuant to Section 2- 
204 of the New Mexico Uniform Parentage Act; 

(2) an effective acknowledgment of paternity by the man pursuant to Article 3 of the New 
Mexico Uniform Parentage Act, unless the acknowledgment has been rescinded or successfully 
challenged; 

(3) an adjudication of the man's paternity; 

(4) adoption of the child by the man; or 
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(5) the man's having consented to assisted reproduction by a woman pursuant to Article 7 
of the New Mexico Uniform Parentage Act that resulted in the birth of the child. 


History: Laws 2009, ch, 215, § 2-201. - 45-2-115 through 45-2-122 NMEA 1978 of the Uniform 
Effective dates. — Laws 2009, ch. 215, § 20 made the Probate Code: 
New Mexico Uniform Parentage Act effective January 1, 
2010. ANNOTATIONS 
Cross references. — For provisions relating to the de- Am. Jur, 2d, A.L.R. and C,J.S, references. — Paren- 
termination of paternity when death occurs during pro- tal rights of man who is not biological or adoptive father of 
ceedings for dissolution of marriage, separation, annul- child but was husband or cohabitant of mother when child 
ment of marriage or paternity, see 40-4-20 NMSA 1978. was conceived or born, 84 A.L.R.4th 655. 


For provisions relating to the establishment of a parent- 
child relationship for purposes of intestate succession, see 


40-11A-202. No discrimination based on marital status. 


A child born to parents who are not married to each other has the same rights pursuant to the 
law as a child born to parents who are married to each other. 


History: Laws 2009, ch. 215, § 2-202. . » Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


ty; 


40-11A-208. Odnkiquaneds of establishnvent of parentage. | 


Unless parental rights are terminated or extinguished by relinquishment and Serres of adop- 
tion pursuant to the Children's Code [Chapter 32A NMSA 1978], a parent-child relationship es- 
tablished pursuant to the New Mexico Uniform Parentage Act applies for all purposes, except 
determinations of parental rights pursuant to the Children's Code or as otherwise provided by 
other law of New Mexico. 


History: Laws 2009, ch. 215, § 2-203. the child’s biological parent; the child’s biological parent 


Effective dates. — Laws 2009, ch. 215, § 20 made the ... had falsely represented to the human 'service department 
New Mexico Uniform Parentage Act effective January 1, that respondent was the child’s biological parent, but ata 
2010. hearing several years later, the biological parent named 


another person as the child’s biological parent; the child’s 


ANNOTATIONS biological parents had been deported to Mexico; the child 
New evidence of paternity. — Where both a default lived with the child’s grandparent, and respondent had no 
judgment and a subsequent stipulated judgment deter- personal relationship with the child, under the circum- 
mined that respondent was the child’s parent and was ob- stances, the determination that respondent was not the 
ligated to pay child support; respondent had requested.a child s biological parent after respondent s admission that 
paternity test when respondent was served with the peti-~ respondent was the child’s parent qualified as an extraor- 
tion to determine the child’s parentage;'respondent signed || ¢ dipary circumstance under Rule 1-060 NMRA sufficient to 
the stipulated judgment to obtain a driver’s license; a permit relief from respondent's obligations to pay accrued 
paternity test that was administered several years after and prospective child support. State ex rel. Human Ser- 
the stipulated judgment showed that respondent was not vices Dept v. Rawls, 2012-NMCA-052, 279 P.3d 766. 


£43sd 


40-11A-204. Presumption of paternity. Y Aap beat likey te fe EA TP 


A. Aman is presumed to be the father of a child if we ond . 

(1) he and the mankhcE of the child are married to each other and the child is ae during 
the marriage; 

(2) he and the mother of fhe child were married to each’ iailise wail the child : is monk within 
three hundred days after the marriage is terminated by daeah] ying a Rana vion of invalid- 
ity or divorce or after a decree of separation; 

(3)» before the birth of the child; he and the tet of the child aah each other in ap- 
parent compliance with law, even if the attempted marriage is or could be declared invalid; and 
the child is born during the invalid marriage or within three hundred days after its termination by 
death, annulment, declaration of invalidity or divorce or after a decree of separation; 
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(4) after the birth of the child, he and the mother of the child married each other in ap- 
parent compliance with law, whether or not the marriage is or could be declared invalid, and he 
voluntarily asserted his paternity of the child, and: 

(a) the assertion is in an yon Sader agg Sh of paternity on a form provided by the 
bureau that is filed with the bureau; 

(b) he agreed to be and is named as the child's father on the child's birth certificate; or 

~(c) he promised in a record to support the child as his own; or 

(5) for the first two years of the child's life, he resided in the same household with the child 
and openly held out the child as his own. . 

B. A presumption of paternity established pursuant to this section may be rebutted only by 
an adjudication pursuant to Article 6 of the New Mexico Uniform Parentage Act. Rebuttal of a 
presumption of paternity pursuant to the New Mexico Uniform Parentage Act does not apply to a 
presumption of paternity fp eeoa pursuant to the Adoption Act [Chapter 32A, Article 5 NMSA 
1978]. 


History: Laws 2009, ch. 215, § 2-204. N. M. 625, 253 P.3d 915, eirbi ween, 2011-NMCERT-001, 
Effective dates. — Laws 2009, ch, 215, § 20 made the 150 N.M. 558, 263 P3d 900. 
New Mexico Uniform Parentage Act effective January 1, Sperm donor agreement. — Where the biological fa- 
2010. ther and the’ mother of the child entered into an;agree- 


ment, prior to conception of the child, that the father 
ANNOTATIONS would donate sperm, act as a male role model for the child, 

The "holdi ut!" wot Splies t BAS and have no financial obligation for child support; the 
The biciaeer tet bicnAg: npr Make * be mother self-inseminated herself; and after the, child was 


the natural father of a child if the man openly holds out born, the father held himself out as the father of the child, 
the child as the man’s natural child and has established a had significant contacts withthe child, and was registered 
personal, financial or custodial relationship with the child as the child’s father with the vital statistics bureau, the 


lies ¢ t King, 2012-NMSC-019, agreement was unenforceable and the father. was, liable 
980 P.3d 283, revs etc 012.149.N. ary Kis 954. ... for child support. Mintz v. Zoernig, 2008-NMCA-162, 145 
P,3d 915. (decided under Section 40-11-5 NMSA 1978, now NM. 362, 198 P.3d 861, cert, denied, 2008-NMCERT011, 


repealed), ; 1145.N.M. 581, 202 P.3d 124." 
The “holding out" provision with regard to pas Collateral. estoppel in. contesting , paternity. — 
ternity applies to women. — Where petitioner and Where paternity has been established in a divorce pro- 


respondent, who both were women and who had a com- ceeding, an alleged father is barred under the doctrine of 
mitted, long-term domestic relationship, agreed to bringa —-°9l/ateral estoppel from later questioning paternity in a 
child into their relationship; respondent adopted a child; proceeding under the Uniform Parentage Act. Callison vv, 
petitioner never adopted the child; petitioner supported Naylor, 1989-NMCA-055, 108 N.M. 674, 777 P.2d 913. 

respondent and the child financially, lived in the family Parental preference doctrine. TE The pa ental pref- 
home, held the child out as petitioner's natural child, and erence doctrine limits the district court's discretion to 
co-parented the child for a number of years before they award custody to a non-parent and requires the court to 
dissolved their relationship; respondent sought to prevent award custody to the parent unless the parent is unfit or 
petitioner from having any relationship with the child; extraordinary circumstances are present. Tran v. Bennett, 
and petitioner filed a petition to establish parentage and 2018-NMSC-009, rev'g No, 82,677, mem. op. (N.M. Ct. App. 


determine custody and timesharing of the child,’petitioner May 28, 2014) (non-precedential). | 

was an interested party and had standing to file an action Where the mother and biological father of a child ap- 
under 40-11-12 NMSA 1978 (repealed, see 40-11A-601 pealed a district court order awarding joint legal custody 
and 40-11A-602 NMSA 1978) to declare the existence of to the mother, the biological father and the man that was 
a mother and child relationship with respect to the child married to the mother at the time the child was born ("co- 


because petitioner, by holding the child out as petitioner’s parent"), and where the 'co-parent’ claimed that there 
natural child and providing financial and emotional sup- was no court order determining’paternity, the New Mexico 
port to the child, was presumed to be a natural parent Supreme Court held, under the former Uniform Parent- 


of the child under Subsection A(4) of 40-11-5 NMSA 1978 age Act, '§§ 40-11-1 to -23 NMSA 1978 (repealed), that 


(repealed, see 40-11A-204 NMSA 1978). Chatterjee v. King, © there. was no-need to litigate the paternity, issue where 
2012-NMSC-019, 280 P.3d 283, rev’g 2011-NMCA-012,149 the district court order adopted.a memorandum of agree- 
NM. 625. 253 P3d 915. ‘ Sor ment entered into by the parties which recognized the 


The “holding out" provision with regard to pa- biological father as the’ child’s legal father and which did 
ternity does not apply to women. Chatterjee v. King, not confer parental rights on the 'co-parent', but only pro- 
2011-NMCA-012, 149 N.M. 625, 253 P3d 915, cert. vided him third-party visitation rights, Tran v. Bennett, 
granted, 2011-NMCERT-001, 150 N.M, 558, 263 P.3d 900. 2018-NMSC-009, rev'g No. 32,677, mem. op. (N.M. Ct. App. 

Where petitioner and respondent were in a committed May 28, 2014) (non-precedential). 
relationship for several years, respondent adopted a child, Law reviews. — For annual Survey of New Mexico 


vf : : +45 Family Law, see 17 N.M.L. Rev. 291 (1987). 
petitioner did not adopt the child and petitioner held her- ; , 
self out as a parent of the child, the "holding out" provi- Am, Jur. 2d, A.L.R. and C.J.S. references. — Paren- 


p : ternity did not Iy't titi tal rights of man who is not biological or adoptive father of 
ot ye és a tale hai sath grins Barbnthooil ia Wettidned child but was husband or cohabitant of mother when child 


sufficient to grant her standing to bring a claim for cus- was conceived or born, 84 A.L.R.4th 655, 
tody of the child, Chatterjee v. King, 2011-NMCA-012, 149 
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40-11A-301 DOMESTIC AFFAIRS 40-11A-303 


ARTICLE 3 
VOLUNTARY sp ead ia teks ego: OF PATERNITY 


40-11A-301. Acknowledgment of paternity, 


The mother of a child and a man claiming to be the genetic father of the child may sign an ac- 
knowledgment of paternity with intent to establish the man's paternity. 


History: Laws 2009, ch. 215, § 3-301. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective penuary u® 
» 2010. 


40-11A-302. Execution of acknowledgment of paternity. 


A. An acknowledgment of paternity shall: 
(1) be on a form provided by the bureau; / 
(2) be signed or otherwise authenticated under penalty of perjury by the mother and by 
the man seeking to establish his paternity; 
(3). state that the child whose paternity is being acknowledged: 
(a), does not have a presumed father or has a presumed father whose full name is 
stated; and | pens s 
(b) does not have another acknowledged or adjudicated father; 
(4) state whether there has been genetic testing and, if so, that the acknowledging man's 
claim of paternity is consistent with the results of the testing; and 
(5) state that the signatories understand that the acknowledgment is the sqnivelent of a 
judicial adjudication of paternity of the child and that a challenge to the acknowledgment is per- 
mitted only under limited circumstances and is barred after two years. 
B. An acknowledgment of paternity is void if it: 
(1),,.states that another man is a presumed father, unless a denial of paternity signed or 
otherwise authenticated by the presumed father is filed with the bureau; 
_ (2) states that another man is an acknowledged or adjudicated father; or 
“@) falsely denies the existence of a peesumn eg acknowledged or adjudicated Fah Ge of the 


child. 
C. A breed father may sign or sth biiibe authenticate an acknowledgment of esteeategn 
History: Laws 2009, ch. 215, § 3-302. © - Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010, 


40-11A-303. Denial of paternity. 


A presumed father may sign a denial of his paternity. The denial is valid only if: 

A. an acknowledgment of paternity signed or otherwise authenticated by another man is filed 
pursuant to Section 3-305 of the New Mexico Uniform Parentage Act; 

B. the denial is on a form provided by the bureau and is signed or otherwise authenticated 
under penalty of perjury; and 

C... the presumed father has not previously: 

(1) acknowledged his paternity, unless the previous acknowledgment has been rescinded 
pursuant to Section 3-307 of the New Mexico Uniform Parentage Act or successfully challenged 
pursuant to Section 3-308 of the New Mexico Uniform Parentage Act; or’ 

(2) been adjudicated to be the father of the child. . > 


History: Laws 2009, ch. 215, § 3-308. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 
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40-11A-304 NEW MEXICO UNIFORM PARENTAGE ACT 40-11A-307 


ANNOTATIONS collateral estoppel from later questioning paternity in a 
t ; : proceeding under the Uniform Parentage Act. Callison v, 
Collateral estoppel in contesting paternity. — Naylor, 1989-NMCA-055, 108 N.M. 674, 777 P.2d 913. 


Where paternity has been established in a divorce pro- 
ceeding, an alleged father is barred under the doctrine of 


40-11A-304. Rules for acknowledgment and denial of paternity. 


A. An acknowledgment of paternity and a denial of paternity may be contained in a single 
document or may be signed in counterparts, and may be filed separately or simultaneously. If the 
acknowledgment and denial are both necessary, neither is valid until both are filed. 

B. An acknowledgment of paternity or a denial of paternity may be signed before or after the 
birth of the child. 

C. Subject to Subsection A of this section, an acknowledgment of paternity or denial of pater- 
nity takes effect on the birth of'the child or the filing of the document with the bureau, whichever 
occurs later. 

D. An acknowledgment of paternity or denial of paternity signed by a minor is valid if it is oth- 
erwise in EADIURAL CS with this New Mexico Uniform Parentage Act. 


History: Laws 2009, ch. 215, §.3-304. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-305. Effect of acknowledgment or denial of paternity. 


A. Except as otherwise provided in Sections 3-307 and 3-308 [40-11A-307 and 40-11A-308 
NMSA 1978] of the New Mexico Uniform Parentage Act, a valid acknowledgment of paternity filed 
with the bureau is equivalent to an adjudication of paternity of a child. 

B. Except as otherwise provided in Sections 3-307 and 3-308 of the New Mexico Uniform Par- 
entage Act, a valid denial of paternity by a presumed father filed with the bureau in conjunction 
with a valid acknowledgment ap paternity is equivalent to an adjudication of the nonpaternity of 
the presumed father. 


History: Laws 2009, ch. 215, § 3-305. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-306. No filing fee. 
The bureau shall not charge for filing an acknowledgment of paternity or denial of paternity. 


History: Laws 2009, ch, 215, § 3-306. ) Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-307. Proceeding for rescission. 


A signatory may rescind an acknowledgment of paternity or denial of paternity only by means of 
a judicial proceeding to rescind the acknowledgment or denial of paternity. A proceeding to rescind 
an acknowledgment of paternity or a denial of paternity shall be brought no later than the earlier 
of: 

A. sixty days after the piteokive date of the acknowledgment or denial, as provided: in Section 3- 
304 of the New Mexico Uniform Parentage Act; 

B. in'the case of a signatory who was a minor at the time of acknowledgment, the later of: 

(1) sixty days after the eighteenth birthday of the signatory; or 
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40-11A-308 ‘ DOMESTIC AFFAIRS: 40-11A-310 


(2) “sixty days after the effective date of the acknowledgment or denial, as provided in Sec- 
tion 3-304 of the New Mexico Uniform Parentage Act; or .. 
C. the date of the first hearing, in a proceeding to which the signatory i isa party, béfore a court 
to adjudicate an issue relating to the child, including a proceeding that establishes support. 


History: Laws 2009, ch. 215, § 3-307. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-308. Challenge after expiration of period for rescission. 


A. After the period for rescission pursuant to Section 3-307 of the New Mexico Uniform Par- 
entage Act has expired, a signatory,to an acknowledgment of paternity,or denial of patemnity may 
commence a proceeding to challenge the acknowledgment.or denial only: 

(1) on the basis of fraud, duress or material mistake of fact; and 
(2) within two years after the acknowledgment or.denial is filed. with the poet or two 
years after the eighteenth birthday of the signatory, whichever is later: 

B. A party challenging an inecmtertig of paternity or sine of paternity has the birder 
of proof. 


History: Laws 2009, ch. 215, § 3-308. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 


2010. 


che 


40-11A-309. Procedure for rescission or challenge. 


A. Every signatory to an acknowledgment of paternity and any related denial. of paternity 
shall be made a party to a proceeding to rescind or challenge the acknowledgment or, denial. 

B._,For the purpose of rescission of or challenge to an acknowledgment of paternity or denial 
of paternity, a signatory submits to the personal jurisdiction of the district courts of this state 
by signing the acknowledgment or denial, effective upon the filing of the document with the 
bureau. 

C.. Except for good cause shown, during the pendency of a proceeding to-rescind or challenge an 
acknowledgment of paternity or denial of paternity, the district court shall not suspend the legal 
responsibilities of a signatory arising from the acknowledgment, including the duty to pay child 
support. 

D. A proceeding to rescind or to challenge an acknowledgment of paternity or denial of pater- 
nity shall be conducted in the same manner as a proceeding to adjudicate parentage pursuant to 
Article 6 of the New Mexico Uniform Parentage Act. 

EK. At the conclusion of a proceeding to rescind or challenge an acknowledgment of paternity 
or denial of paternity, the court shall order the bureau to amend the birth record of the child, if 
appropriate. 


History: Laws 2009, ch. 215, § 3-309. Effective dates. — Laws 2009, ch. 215, § 20 made the 


New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-310. Ratification bapiwa: 


A court or administrative agency podabetie a judicial or administrative SR shall ribs 
ratify an unchallenged acknowledgment of paternity. 


History: Laws 2009, ch. 215, § 8-310. Effective dates. — Laws 2009, ch, 215, § 20 made the 
; New Mexico Uniform Parentage Act effective January 1, 
2010, 
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40-11A-311 NEW MEXICO UNIFORM PARENTAGE ACT 40-11A-401 


40-11A-311. Full faith and st mera hay or denial of 
paternity. 
A court of this state shall give full faith and credit to an acknowledgment of paternity or denial 


of paternity effective in another state if the acknowledgment or denial has been signed and is oth- 
erwise in compliance with the law of the other state. 


History: Laws 2009, ch. 215, § 3-811. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-312. Forms for acknowledgment and denial of paternity. 


A. The bureau shall prescribe forms for the acknowledgment of paternity and the denial of 
paternity. 

B. A valid acknowledgment of paternity or denial of paternity is not affected by a later modifi- 
cation of the prescribed form. 


History: Laws 2009, ch. 215, § 3-312. Effective dates. — Laws 2009, ch, 215, § 20 made the 
oN New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-313. Release of information. — 


The bureau may release information relating to the acknowledgment of paternity or denial of 
paternity to a signatory of the acknowledgment or denial and to courts and to other agencies as 
permitted pursuant to the provisions of Chapter 24, Article 14 NMSA 1978. 


History: Laws 2009, ch. 215, § 3-313. Effective dates. — Laws 2009, ch. 215, § 20 made the 


New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-314. Adoption of rules. 


The bureau may adopt and promulgate rules and forms to implement the provisions of this ar- 
ticle. 


History: Laws 2009, ch. 215, § 3-314. Effective dates. — Laws 2009, ch. 215, § 20 made the 
V7 New Mexico Uniform Parentage Act effective January 1, 
2010. 
ARTICLE 4 
REGISTRY OF PATERNITY 


40-11A-401. Establishment of registry. 


The putative father registry established pursuant to the provisions of Section 32A-5-20 NMSA 
1978 is also the registry of cou established pursuant to the New Mexico Uniform Parentage 
Act. 


History: Laws 2009, ch. 215, § 4-401. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 
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40-11A-501 DOMESTIC AFFAIRS 40-11A-503 


ARTICLES bie Dek Li 
GENETIC TESTING | 


40-11A-501. Scope of article. 


This article governs genetic testing of a person to determine parentage, whether the person: 
A. voluntarily submits to testing; or | 
B. is tested pursuant to an order of the district court or a support-enforcement agency. 


History: Laws 2009, ch, 215, § 5-501. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform parentage Act. effective J pour pt 
2010. ; fo EG 


40-11A-502. Order for testing. 


A. Except as otherwise provided in this article and Article 6 of the New Mexico Uniform Parent- 
age Act, the district court shall order the child and other designated persons to submit to genetic 
testing if the request for testing is supported by the sworn statement of a party to the proceeding: 

(1) . alleging paternity and stating facts establishing a reasonable probability of the requi- 
site sexual contact between the persons; or 

(2) denying paternity and stating facts establishing a possibility that sexual contact be- 
tween the persons, if any, did not result in the conception of the child.. 

B. A support-enforcement agency may order genetic testing only if there is no presumed, ac- 
knowledged or adjudicated father... 

C. Ifarequest for genetic testing of a child is fnade before Hixth is district court or support 
enforcement agency shall not order in-utero testing. 

D. Iftwo or more men are subject to court-ordered genetic testing, the testing may be orcad 
concurrently or sequentially. 


History: Laws 2009, ok 215, § 5-502. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-503. Requirements for genetic testing. 


A. Genetic testing shall be of a type reasonably relied upon by experts in shi field of genetic 
testing and performed in a testing laboratory accredited by: 

(1) the American association of blood banks or a successor to its functions: 

(2) the American society for histocompatibility and immunogenetics or a successor to its 
functions; or 

(3) an accrediting body designated by the federal secretary of health and human services. 

B. Aspecimen used in genetic testing may consist of one or more samples, or a combination of 
samples, of blood, buccal cells, bone, hair or other body tissue or fluid. The specimen used in the 
testing need not be of the same kind for each person undergoing genetic testing. ‘ 

C. Based on the ethnic or racial group of a person, the testing laboratory shall determine the 
databases from which to select frequencies for use in calculation of the probability of paternity. if 
there is disagreement.as to the testing laboratory's choice, the following rules apply::. 

(1) the person objecting may require the testing laboratory, within thirty days after repeizd 
of the report of the test, to recalculate the probability of paternity using an ethnic or racial group 
different from that used by the laboratory; , 

(2) the person objecting to the testing laboratory's initial choice shall: 

(a) ifthe frequencies are not available to the testing laboratory for the ethnic or racial 
group requested, provide the requested frequencies compiled in a manner recognized by accredit- 
ing bodies; or 

(b) engage another testing laboratory to perform the calculations; and 
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40-11A-504 NEW MEXICO UNIFORM PARENTAGE ACT 40-11A-505 


(3) the testing laboratory may use its own statistical estimate if there is a question regard- 
ing which ethnic or racial group is appropriate. If available, the testing laboratory shall calculate 
the frequencies using statistics for any other ethnic or racial group requested. 

D. If, after recalculation using a different ethnic or racial group, genetic testing does not rebut- 
tably identify a man as the father of a child pursuant to'Section 5-505 [40-11A-505 NMSA 1978] of 
the New Mexico Uniform Parentage Act, a person who has been veBtee may be required to submit 
to additional genetic testing. 

E. The retention of material used for genetic eatin shall be governed by the provisions of Sec- 
tion 24-21-5 NMSA 1978. 


History: Laws 2009, ch. 215, § 5-503. Effective dates. — Laws 2009, ch. 215, § 20 made the 


New Mexico Uniform Parentage Act effective January 1, 
2010. 


si 


40-11A-504. Report of genetic testing. 


A. A report of genetic testing shall be in a record and signed under penalty of perjury by a 
designee of the testing laboratory. A report made pursuant to the requirements of this article is 
self-authenticating. 

B. .Documentation from the testing laboratory of the following information is sufficient to es- 
tablish a reliable chain of custody that allows the results of genetic testing to be admissible with- 
out testimony: 

(1) the names and photographs of the persons mina specimens have been taken; 

(2) the names of the persons who collected the specimens; 

(3) the places and dates the specimens were collected; 

(4) the names of the persons who received the specimens in the testing laboratory; 

(5) the dates the specimens were received; and 

(6) the accreditation of the testing facility showing that it meets the requirements of Sec- 
tion 5-503 of the New Mexico Uniform Parentage Act. 


History: Laws 2009, ich. 215, § 5-504. Effective dates. — Laws 2009; ch. 215,'§ 20 made the 
- New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-505. Genetic testing results; rebuttal. 


A. Pursuant to the New Mexico Uniform Parentage Act, a man is rebuttably identified as the 
father of a child if the genetic testing complies with this article and the results disclose that: 
(1) the man has at least a ninety-nine percent probability of paternity, using a prior prob- 
ability of zero point five zero, as calculated by using the combined paternity index obtained in the 
testing; and 
(2) acombined paternity index of at least one hundred to one. 

B. A man identified pursuant to Subsection A of this section as the father of the child may 
rebut the genetic testing results only by other genetic testing satisfying the requirements of this 
article that: 

(1) excludes the man as a genetic father of the child; or 
(2) identifies another man as the possible father of the child. 

C. Except as otherwise provided in Section 5-510 of the New Mexico Uniform Parentage Act, 
if more than one man is identified by genetic testing as the possible father of the child, the court 
shall order them to submit to further genetic testing to identify the genetic father. 


History: Laws 2009, ch. 215, § 5-505. ANNOTATIONS 


Effective dates. — Laws 2009, ch. 215, § 20 made the : 
‘ ‘ A i Am. Jur, 2d, A.L.R. and C.J.S. references. — Admis- 
pit wre eae Sark epee eit SIE sibility or compellability of blood test to establish testee's 


nonpaternity for purpose of challenging testee's parental 
rights, 87 A.L.R.4th 572. 
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40-11A-506 DOMESTIC AFFAIRS | H 40-11A-509 


40-11A-506. Costs of genetic testing. 


A. Subject to assessment of costs pursuant to Article 6 of the New Mexico Uniform Parentage 
Act, the cost of initial genetic testing shall be advanced: 
(1) bya epnanteeniqnsement: agency in a proceeding in which the SUDDOTY -enforcement 
agency is providing services; 
(2) by the person who made the request; 
(3) .as agreed by the parties; or 
(4) as ordered by the district court. 
B. In cases in which the cost is advanced by the support-enforcement agency, the agency may 
seek reimbursement from a man whois rebuttably identified as the father. . 


History: Laws 2009, ch. 215, § 5-506. Effective dates, — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010, 


40-11A-507. Additional genetic testing. 


Prior to a final adjudication, the district court or the support-enforcement agency shall order ad- 
ditional genetic testing upon the request of a party who contests the result of the original testing. 
If the previous genetic testing identified a man as'the father of the child pursuant to Section 5-505 
of the New Mexico Uniform Parentage Act, the court or agency shall not order additional testing 
unless the party provides advance payment for the testing. 


History: Laws 2009, ch. 215, § 5-507. Effective dates. — Laws 2009, ch, 215, § 20 made the 
, New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-508. Genetic testing when specimens not available. 


A. Subject to Subsection B of this section, if a genetic-testing specimen is not available from a 
man who may be the father of a child, upon notice and after an opportunity for a hearing, and for 
good cause and under circumstances the court considers to be just, the court may order the follow- 
ing persons to submit specimens for genetic testing: 

(1) the parents of the man; 

(2) brothers and sisters of the man; 

(3) other children of the man and their mothers; and 

(4) other relatives of the man necessary to complete genetic testing. 

B. Issuance of an order pursuant to this section requires a finding that a need for genetic test- 
ing outweighs the legitimate interests of the person sought to be tested. 


History: Laws 2009, ch. 215, § 5-508. . | Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform seh ines Act effective January 1, 
2010. 


40-11A-509. Deceased person. 


For good cause shown, the district court may order genetic testing of a deceased person. 


History: Laws 2009, ch. 215, § 5-509, Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January i 
2010, 
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40-11A+510 NEW MEXICO UNIFORM PARENTAGE ACT 40-11A-602 


40-11A-510. Identical brothers. 


A. The district court may order genetic testing of a brother of a man identified as the father of 
a child if the man is commonly believed to have an identical brother and evidence suggests that 
the brother may be the genetic father of the child. 
B. If each brother satisfies the requirements as the identified father of the child pursuant to 
Section 5-505 of the New Mexico Uniform Parentage Act without consideration of another identi- 
cal brother: being identified as the father of the child, the district. court may rely on nongenetic 
evidence to adjudicate which brother is the father of the child. 


Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010, 


History: Laws 2009, ch. 215, § 5-510, 


40-1 1A-511. Confidentiality of genetic testing. 


A. Release of the report of genetic testing for parentage may be released only to the parties 
tested or their representatives, the support-enforcement agency and the court. 

B. ‘A person who intentionally releases an identifiable specimen of another person for any pur- 
pose other than that relevant to the proceeding regarding parentage without a court order or the 
written permission of the person who furnished the specimen is guilty of a fourth degree felony 
and shall be sentenced pursuant to the provisions of Section 31-18-15 NMSA 1978. 


Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


History: Laws 2009, ch, 215, § 5-511. 


ARTICLE 6 
PROCEEDING TO ADJUDICATE PARENTAGE 


PART 1 
NATURE OF PROCEEDING 


40-11A-601. Proceeding authorized. 


A civil proceeding may be maintained in the district court to adjudicate the parentage of a child. 
The proceeding is governed by the Rules of Civil Procedure for the District: Courts [1-001 NMRA]. 
The mother of the child and an alleged father or presumed father are competent to testify. sity 
witness may be compelled to testify. 


History: Laws 2009, ch. 215, § 6-601. 

Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 

Cross references. — For provisions relating to the de- 
termination of paternity when death occurs during pro- 
ceedings for dissolution of marriage, separation, annul- 
ment of marriage or paternity, see 40-4-20 NMSA 1978. 


For provisions relating to the establishment of a parent- 
child relationship for purposes of intestate succession, see 
45-2-115 through 45-2-122 NMSA 1978 of the Uniform 
Probate Code. 


ANNOTATIONS 


Law Reviews. — For note, "Collateral Estoppel as a 
Bar to Post-Divorce Litigation of Paternity - Tedford v. 
Gregory," see 30 N.M.L. Rev. 95 (2000). 


40-11A-602. Standing to maintain proceeding. 


Subject to Article 3 and Sections 6-607 and 6-609 of the New Mexico Uniform Parentage Act, a 
proceeding to adjudicate parentage may be maintained by: 


A. the child; 
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40-11A-603 
the mother of the child; 


the support-enforcement agency; 


ARO O 


DOMESTIC AFFAIRS * 


40-11A-604 


a man whose paternity of the child is to be adjudicated; 


an authorized adoption agency or licensed child-placing agency; or Ls 
a representative authorized by law to act for a person who would otherwise be entitled to 


eledenveettis a Seite wei but who is deceased, incapacitated or‘a minor. 


iaens Laws 2009, ch. 215, § 6-602. / 

Effective dates. — Laws 2009, ch. 215, § 20. made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


ANNOTATIONS 


The "holding out" provision with regard to pa- 
ternity applies to women. — Where petitioner and 
respondent, who both were women and who had. a com- 
mitted, long-term domestic relationship, agreed to bring a 
child into their relationship; respondent adopted a child; 
petitioner never adopted the child; petitioner supported 
respondent and the child financially, lived in the family 
home, held the child out as petitioner’s natural child, and 
co-parented the child for a number of years before they 
dissolved their relationship; respondent: sought to prevent 
petitioner from having any relationship with the child; 
and petitioner filed a petition to establish parentage and 
determine custody and timesharing of the child, petitioner 
was an interested party and had standing to file an action 
under 40-11-12 NMSA 1978 (repealed, see 40-11A-601 
and 40-11A-602 NMSA 1978) to declare the existence of 
a mother and child relationship with respect to the child 
because petitioner, by holding the child out as petitioner's 
natural child and providing financial and emotional sup- 
port to the child, was presumed to be a natural parent 
of the child under Subsection A(4) of 40-11-5 NMSA 1978 
(repealed, see 40-11A-204 NMSA 1978), Chatterjee v. King, 
2012-NMSC-019, 280 P.3d 283, rev'g 2011-NMCA-012,149 
N.M. 625, 253 P.3d 915. 

A personal representative of a decedent’s estate 
has standing as a representative authorized by law to 
bring an action to adjudicate parentage under 40-11A-602 


40-11A-603. Parties to proceeding. 


NMSA 1978, Swift v. Bullington, 20138-NMCA-090, cert. 
denied, 2013-NMCERT-008, 

A personal representative has standing to bring 
an action to adjudicate parentage. — Where the dece- 
dent was the putative father of a child by respondent; the 
decedent died six months prior to the birth of the child; 
and petitioner was appointed as the personal representa- 
tive of the estate of the decedent, petitioner had standing 
to bring an action to adjudicate the parentage of the child 
as a representative authorized by law to act for the dece- 
dent who would have been entitled to maintain a parent- 
age proceeding. Swift v. Bullington, 2013-NMCA-090, cert. 


denied, 2013-NMCERT-008; 


Standing to bring action. — Twenty-year-old child 
was "interest party" entitled to bring action for pater- 
nity and past child support under the Uniform Parent- 
age Act. State ex rel. Salazar v. Roybal, 1998-NMCA-093, 
125 N.M. 471, 963 P.2d 548, cert. denied, 125 N.M. 322, 
961 P.2d 167. 

Adult child. — The court was not pected to apply 
the "best interests of the child" standard to an action for 
paternity and retroactive child support, where the child 
was over the age of majority and had not developed a close 
emotional bond with the presumed parent; moreover, the 
child, not the alleged father, is the party legally entitled 
to advance the "best interests" theory. Tedford v. Gregory, 
1998-NMCA-067, 125 N.M. 206, 959 P.2d 540, cert. denied, 
125 N.M. 147, 958 P.2d 105 . 

Noncustodial parent not general guardian. — A 
mother who did not have custody was not a "general guard- 
ian" with standing to challenge her former husband's pa- 
ternity. Sparks ex rel. Haley v. Sparks, 1992-NMCA-132, 
114 N.M. 764, 845 P.2d 858 (decided under prior law). 


The following persons shall be joined as parties in a proceeding to adjudicate parentage: 


A. the mother of the child; and 


B. aman whose slabaase of the child is to be adjiidicatéd: 


History: Laws 2009, ch. 215, § 6-603. 

Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


ANNOTATIONS: 


Child not automatically party. — Nothing in the 
statute indicates that-a child is automatically a party by 


40-11A-604. Personal jurisdiction. 


virtue of the fact that a child could benefit from the pro- 
ceedings, Webb v, Menix, 2004-NMCA-048, 135 N.M. 531, 
90 P.3d 989. 


A. Aperson shall not be adjudicated to be a parent unless the eee court has eta juris- 


diction over the person. 


B. A district court of this state having wiriadiction to adjudicate Peccntage may exercise » per- 
sonal jurisdiction over a nonresident person, or the guardian or conservator of the person, if ‘the 
conditions prescribed in Section 40-6A-201 NMSA 1978 are fulfilled. 
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C. Lack of jurisdiction over one person does not preclude the district court from making an 
adjudication of parentage binding on another person over whom the district court has personal 
jurisdiction. 


History: Laws 2009, ch. 215, § 6-604. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-605. Venue. 


Venue for a proceeding to adjudicate parentage is in the county of this state in which: 

A. . the child resides or is found; 

B. the respondent resides or is found if the child me not reside in this state; or 

C. a proceeding for probate or administration of the presumed, acknowledged or alleged fa- 
ther's estate is pending. 


History: Laws 2009, ch. 215, § 6-605. Effective dates, — Laws 2009, ch. 215, § 20 made the 


New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-606. No limitation; child having no presumed, acknowledged or 
adjudicated father. 


A. A proceeding to adjudicate the parentage of a child having no presumed, acknowledged or 
adjudicated father may be commenced by the child at any time, even after: 
(1) the child becomes an adult; or 
(2) an earlier proceeding to adjudicate paternity has been dismissed based on the applica- 
tion of a statute of limitation then in effect. 
B. A proceeding to adjudicate child support pursuant to Subsection A of this section is limited 
by Sections 6-607 and 6-636 of the New Mexico Uniform Parentage Act. 


History: Laws 2009, ch. 215, § 6-606. . ; Suit need not commence before putative father's 
Effective dates. — Laws 2009, ch. 215, § 20 made the death. — Statute does not require children who were fa- 
New Mexico Uniform Parentage Act effective January 1, thered outside of marriage to bring support action before 
2010. their father died in order to make support claims against 
the estate. Kesterson v. DeLara, 2002-NMCA-004, 181 
ANNOTATIONS N.M. 430, 38 P.3d 198, cert. denied, 131 N.M. 564, 40 P.3d 

Adult child. — Twenty-year-old child was "interested 1008. 
party" under 40-11-7 NMSA 1978, and therefore entitled Collateral estoppel. — Daughter's claim for pa- 


to bring action for paternity and past child support under ternity and retroactive child support was not barred by 
the Uniform Parentage Act. State ex rel. Salazar v. Roybal, collateral estoppel, as she was neither a party to the di- 


1998-NMCA-093. 125 N.M. 471. 963 P.2d 548. cert. denied vorce proceeding nor in privity with her mother as to the 
125 N.M, 322, 961 P.2d 167.. ‘ : original decree; however, mother's husband was barred 


by collateral estoppel from asserting a claim for reim- 


This articl thori dult daughter t 
ota yee ed aarp aera pation Caer edie hee bursement of child support expenses. Tedford v. Gregory, 


cause of action for retroactive child support against her : 
alleged father, in conjunction with a paternity action, 1998-NMCA-067, 125 N.M. 206, 959 P.2d 540, cert. denied, 


prior to her twenty-first birthday. Tedford v. Gregory, 125 N.M. 147, 958 P.2d 105. 


1998-NMCA-067, 125 N.M. 206, 959 P.2d 540, cert. denied, Law reviews. — Annual Survey of New Mexico Family 
eee) 147, Ne eae 2a B40, cert gene Law, see 17/N.MLL. Rev. 291 (1987). 


40-11A-607. Limitation; general. 


A. Any proceeding to adjudicate child support shall be brought not later than three years after 
the child has reached the age of majority. 

B. Except as otherwise specifically provided in another provision of the New Mexico Uniform 
Parentage Act, any proceeding to adjudicate the parentage of a child shall be commenced not later 
than three years after the child has reached the age of majority. 


History: Laws 2009, ch, 215, § 6-607. 
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Effective dates. — Laws 2009, ch. 215, § 20. made the Retroactive support. — This article, authorized jan 
New Mexico Uniform Parentage Act effective January 1, adult daughter to pursue a cause of action for retroactive 
2010. ‘child support against her alleged father, in conjunction 

. with a paternity action, prior to her twenty-first birthday. 
ANNOTATIONS - Tedford v. Gregory, 1998-NMCA-067, 125 N.M. 206, 959 


Applicability. — This article's twenty-one-year statute P.2d 540, cert. denied, 125 N.M, 147, 958 P.2d 105. 


of limitations applies to claims for.paternity and for claims Coarse Raised oonayeit A ca ta reaches 
for past child support based on such paternity. State ex majority. — The department's child support enforcement 


rel, Salazar v. Roybal, 1998-NMCA-093, 125 N.M. 471, 963 division could not bring action for paternity and past child 
P2d 548. cert. denied, 125 N.M. 322.961 P.2d 167. _ support on behalf of twenty-year-old child; although such 
tAntiensfotaback ‘child support. se veel omlet action could be maintained by the child, its outcome had 


erred in applying the "catch-all" statute of limitations no bearing upon the department, and therefore depart- 


of 37-1-4 NMSA 1978 to a cause of action for back child ment had no standing. State ex rel. Salazar v. Roybal, 
support. Rather, in order to effectuate the purposes of’ 1998-NMCA-093, 125 N.M. 471, 963 P.2d 548, cert. denied, 


this act, the applicable statute of limitations for support 125 N.M. 322, 961 P.2d 167. 
proceedings is that of this section. Padilla v. Montano, 
1993-NMCA-127, 116 N.M. 398, 862 P.2d. 1257, ~ 


40-11A-608. Authority to deny motion for genetic testing. 


A. Ina proceeding to adjudicate the parentage of a child having a presumed father or to chal- 
lenge the paternity of a child having an acknowledged father, the district court may deny a motion 
seeking an order for genetic testing of the mother, the child and the presumed or acknowledged 
father if the district court determines that: 

(1) the conduct of the mother or the presumed or acknowledged father mee that party 
from denying parentage; and 

(2), it would be inequitable to disprove the father-child relationship between the child and 
the presumed or acknowledged father. 

B. In determining whether to deny a motion pone e an order for genetic testing pursuant to this 
section, the district court shall consider the best interest of the child, including the following factors: 

(1) the length of time between the proceeding to adjudicate parentage and the time that 
the presumed or acknowledged father was placed on notice that he might not be the genetic father; 

(2) the length of time during which the presumed or acknowledged father has assumed 
the role of father of the child; 

(3) the facts surrounding the phesuiged or acknowledged father's discovery of his possible 
nonpaternity; 

(4) the nature of the relationship Hatireen the child and tnd fs vastened or diel oWIOa aad 
father; 

(5) the age of the child; 

(6) the harm that may result to the child if presumed or acknowledged Gately is suc- 
cessfully disproved; 

(7) the nature of the relationship between the child and. any alleged father; 

(8) the extent to which the passage of time reduces the chances of establishing the pater- 
nity of another man and a child-support obligation in favor of the child; and 

(9) -other factors that may affect the equities arising from the disruption of the father-child 
relationship between the child and the presumed or acknowledged father or the chance of other 
harm to the child. 

C. Ina proceeding involving the aphieation of this section, a minor or incapacitated child shall 
be represented by a guardian ad litem. 

D. Denial of a motion seeking an order for genetic testing shall be ee on clear and convinc- 
ing evidence. 

E. Ifthe district court denies a motion seeking an order for Peete testing, it shall issue an 
order adjudicating the presumed or acknowledged father to be the father of the child. 


History: Laws 2009, ch. 215, § 6-608. — ’ Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 
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40-1 1A-609. Limitation; child Pes irtee acknowledged or adjudicated 
father. 


A. Ifa child has an acknowledged father, a signatory to the acknowledgment of paternity or 
denial of paternity may commence a proceeding seeking to rescind the acknowledgment or denial 
or challenge the paternity of the child only within the time allowed pursuant to Section 3-307 or 
3-308 of the New Mexico Uniform Parentage Act. 

B. Ifa child has an acknowledged father or an adjudicated father, a person, other than the 
child, who is neither a signatory to the acknowledgment of paternity nor a party to the adjudica- 
tion and who seeks an adjudication of paternity of the child shall commence a proceeding not later 
than two years after the effective date of the acknowledgment or adjudication. 

C. A proceeding pursuant to this section is subject to the application of the principles of estop- 
pel established in Section 6-608 of the New Mexico Uniform Parentage Act. 


History: Laws 2009, ch. 215, § 6-609. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, . 
2010. 


40-11A-610. Joinder of proceedings. 


A. Except as otherwise provided in Subsection B of this section, a proceeding to adjudicate par- 
entage may be joined with a proceeding in the district court for adoption, termination of parental 
rights, child custody or visitation, child support, divorce, annulment, legal separation or separate 
maintenance, probate or administration of an estate or other appropriate proceeding. 

‘B. Arespondent shall not join a proceeding described in Subsection A of this section with'a pro- 
ceeding to adjudicate parentage brought pursuant to the Uniform Interstate Family Support Act. 


History: Laws 2009, ch. 215, § 6-610. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January ‘1, 
2010, 


40-11A-611. Proceeding before birth. 


A proceeding to determine parentage may be‘commenced before the birth of the child, but shall 
not be concluded until after the birth of the child. The following actions may be taken before the 
birth of the child: 

A. service of process; 

B. discovery; and 

C. except as prohibited by Section 5-502 of the New Mexico Uniform Parentage Act, collec- 
tion of specimens for genetic testing. 


History: Laws 2009, ch. 215, § 6-611. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-612. Child as party; representation. 


A. A minor child is a permissible party, but is not.a necessary party to a proceeding pursuant 
to this article. 

B. The district court shall appoint a guardian ad litem to represent a minor or incapacitated 
child if the child is a party or the district court finds that the interests of the child are not ad- 
equately represented. 


History: Laws 2009, ch. 215, § 6-612. Effective dates. — Laws 2009, ch. 215, § 20 made the 
j ‘New Mexico Uniform Parentage Act effective January 1, 
2010. 
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ANNOTATIONS Am. Jur. 2d, A.L.R. and C.J.S. references. — Neces- 
( : Ua sity or propriety of appointment of independent guard- 
Child not automatically party. — Nothing in the ian for child who is subject to paternity proceedings, 70 


statute indicates that a child is automatically a party by A.L.R.4th 1033. 
virtue of the fact that a child could benefit from the pro-.. , 
ceedings. Webb v. Menix, 2004-NMCA-048, 135 N.M. 531, 

90 P.3d 989. 


PART 2 


SPECIAL RULES FOR PROCEEDING TO 
ADJUDICATE PARENTAGE 


40-11A-621. Admissibility of results of genetic testing; expenses. — 


A. Except as otherwise provided in Subsection C of this section, a record of a genetic-testing 
expert is admissible as evidence of the truth of the facts asserted in the report unless a party ob- 
jects, in a writing delivered to the adverse party, to the record's admission within fourteen days 
after its receipt by the objecting party. The objecting party shall cite specific grounds for exclusion. 
The admissibility of the report is not affected by whether the testing was performed: | 

(1). voluntarily or pursuant to an order of the district court or a. support-enforcement 
agency; or 
(2) before or after the commencement of the proceeding. 

B. A party objecting to the results of genetic testing may call one or more genetic- testing ex- 
perts to testify in person or by telephone, videoconference, deposition or another method approved 
by. the district court. Unless otherwise ordered by the district court, the party offering the testi- 
mony bears the expense for the expert testifying. 

C. Ifachild has a presumed, acknowledged or adjudicated father, the results of genetic testing 
are inadmissible to adjudicate parentage unless performed: 

(1) with the consent of both the mother and the presumed, acknowledged or adjudicated 
father; or 

(2) pursuant to an order of the district court pursuant to Section 5-502 of the New Mexico 
Uniform Parentage Act. 

D. Copies of bills for genetic testing, for child birth and for prenatal and postnatal health care 
for the mother and child that are furnished to the adverse party not less than ten days before the 
date of a hearing are admissible to establish: . 

(1) the amount of the charges billed; and 
(2) that the charges were reasonable, necessary and customary. 


History: Laws 2009, ch. 215, § 6-621. opinion testimony is a showing that the witness is quali- 
Effective dates. — Laws 2009, ch. 215, § 20 made the fied as an expert by knowledge, skill, training or educa- 
New Mexico Uniform Parentage Act effective January 1, tion in the area in which the opinion is sought to be given 
2010. and that the witness has sufficient facts upon which to 
accurately formulate his opinion. State ex rel. Human 
ANNOTATIONS Servs, Dep't v. Coleman, 1986-NMCA-074, 104 N.M. 500, 
Admissibility of opinion testimony based on 723 P.2d 971. A ; 
blood testing. — The human leukocyte antigen and red Conclusiveness of evidence based on serologic 
blood cell test procedures, together with the evidence of testing. — Although scientific evidence based upon sero- 
statistical probabilities drawn therefrom, are admissible logic testing is admissible in an action to establish pater- 
as evidence in disputed paternity actions when a proper. nity, this evidence, together with expert opinion testimony 
evidentiary foundation is established. State ex rel. Human derived from the test results, is not conclusive upon the 
Servs. Dep't v. Coleman, 1986-NMCA-074, 104 N.M. 500, fact finder. State ex rel. Human Servs. Dep't v. Coleman, 
723 Pad 971. 1986-NMCA-074, 104 N.M, 500, 723 P2d 971.0%) 
Foundation for admission of scientific evidence. Law reviews. — Annual Survey of New Mexico Family 
— A prerequisite to eliciting scientific or specialized Law, see 17 N.M.L. Rev, 291 (1987). 


40-11A-622. Consequences of declining genetic testing. 


A. An order for genetic testing is enforceable by contempt. 
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B. Ifa person whose paternity is being determined declines to submit to genetic testing or- 
dered by the district court, the district court for that reason may Se parentage contrary to 
the position of the person who declines. 

C. Genetic testing of the mother of a child is not a condition precedent to testing the child and 
aman whose paternity is being determined. If the mother is unavailable or declines to submit to 
genetic testing, the district court may order the testing of the child and every man whose paternity 
is being adjudicated. 


History: Laws 2009, ch. 215, § 6-622. i Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. , 


40-11A-623. Admission of paternity authorized. 


A. A baat in a proceeding to adjudicate parentage may admit to the paternity of a child 
by filing a pleading to that effect or by admitting paternity under penalty of perjury when making 
an appearance or during a hearing. 

B. If the district court finds that the admission of paternity satisfies the requirements of this 
section and finds that there is no reason to question the admission, the district court shall issue an 
order adjudicating the child to be the child of the man admitting paternity. 


History: Laws 2009, ch. 215, § 6-623. Effective dates. — Laws 2009, ch. 215, § 20 made the 


New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-624. Temporary order. 


A. Ina proceeding pursuant to this article, the district court shall issue a temporary order for 
support of a child if the order is appropriate and the person ordered to pay support is: 
(1) a presumed father of the child; 
(2) petitioning to have his paternity adjudicated; 
(8) identified as the father through genetic testing pursuant to Section 5-505 of the New 
Mexico Uniform Parentage Act; 
(4) an alleged father who has declined to submit to ame testing; 
(5) shown by clear and convincing evidence to be the father of the child; or 
(6) the mother of the child. 
B. A temporary order may include provisions for custody and visitation as provided by other 
law of this state. A temporary order of support is # BUD EU to Section 6-636 of the New Mexico Uni- 
form Parentage Act. 


History: Laws 2009, ch. 215, § 6-624. Hi Effective dates. — Laws 2009, ch. 215, § 20 made:the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-625. Pretrial proceedings. 


As soon as practicable after an action to declare the existence or nonexistence of a father-child 
relationship has been brought, and unless judgment by default has been entered, an informal 
hearing shall be held. The court may order that the hearing be held before a master. The public 
shall be barred from the hearing. A record of the proceeding or any portion of the proceeding shall 
be kept if any party requests or the court so orders. The rules of evidence shall not apply. 


History: Laws 2009, ch. 215, § 6-625. ANNOTATIONS 
Effective dates. — Laws 2009, ch. 215, § 20 made the 


Ble eae Uniform Parentage Act effective January 1, Law see 17 NML atu aa of New Mexico Family 
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40- 11A-626. Pretrial recommendations. 


A. On the basis of the information produced at the pretrial hearing, the eile ANSE offices 
or master conducting the hearing shall evaluate the: probability of determining the existence or 
nonexistence of a father-child relationship in a trial. On.the basis.of. the evaluation,.an appropri- 
ate recommendation for settlement shall, be made to the parties..Based upon the evaluation, the 
judge, hearing officer or master may enter an order for temporary support consistent with the 
child-support guidelines as provided in Section 40-4-11.1 NMSA 1978. 

B. _ If the parties accept a recommendation made in accordance with Subsection A of this sec- 
tion, judgment shall be entered accordingly. 

C. Ifa party refuses to accept a recommendation made in accordance with Subsection A of 
this section and genetic testing has not been taken, the court shall require the parties to submit 
to genetic testing, if practicable. Thereafter, the judge, hearing officer or master shall make an ap- 
propriate final recommendation. If a party refuses to accept the final recommendation, the action 
shall be set for trial and a party's acceptance or rejection of the recommendation shall be treated 
as any other offer of settlement with respect to its admissibility as evidence in subsequent pro- 
ceedings. 

D. The child's guardian may accept or refuse to accept a Ssh chaoui under this sbitiokh. 

EK. The informal hearing may be terminated and the action set for trial if the judge, hearing 
officer or master conducting the hearing finds it unlikely that all parties would accept a recom- 
mendation that the Judge, hearing officer or master might make under Subsection A or C of this 
section. 


History: Laws 2009, ch. 215, § 6-626. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 
PART 3 


Hearings and Adjudication 


40-11A-631. Rules for adjudication of paternity. 


The district court shall apply the following rules to adjudicate the paternity of a child: 

A. the paternity of a child having a presumed, acknowledged or adjudicated father may be dis- 
proved only by admissible results of genetic testing excluding that man.as the father of the child 
or identifying another man as the father of the child; 

B. unless the results of genetic testing are admitted to rebut other results of genetic toate 
man identified as the father of a child pursuant to Section 5-505 of the New Mexico Uniform Par- 
entage Act shall be adjudicated the father: of the child; 

C. if the district court finds that genetic testing pursuant to eet 5-505 of the New Mexico 
Uniform Parentage Act neither identifies nor excludes a man as the father of a child, the district 
court shall not dismiss the proceeding. In that event, the results of genetic testing and other evi- 
dence are admissible to adjudicate the issue of paternity; and ) 

D. unless the results of genetic testing are admitted to rebut other results of pencic foanngae 
man excluded as the father ofa child ie eases ay shall be eg eg not to on Neg foier 
of the child. 


History: Laws 2009, ch. 215, § 6-631. Need: for Prudential Restraints," see 15 N.M:L. Rev. 407 


Effective dates. — Laws 2009, ch, 215; § 20 aH the... .:,.(1985)... 
New Mexico Uniform Parentage Act effective January 1, ‘For annual Survey ‘of New Mexico Family Law, see 17 
2010. N.M.L. Rev, 291 (1987). 
ANNOTATIONS | 


Law reviews. — For article, “Separation of Powers 
and the Judicial Rule-Making Power i in New Mexico: The 
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40-11A-632 


40-11A-632. Jury prohibited. 


NEW MEXICO UNIFORM PARENTAGE ACT 


40-11A-636 


The district court, without a jury, shall adjudicate paternity of a child. 


History: Laws 2009, ch, 215, § 6-632. 
Effective dates. — Laws 2009, ch. 215, § 20 made the 


right did not exist at common law or by statute at the time 
the New Mexico Constitution was adopted. State ex rel. 
Human Servs. Dep't v. Aguirre, 1990-NMCA-083, 110 N.M. 


New Mexico Uniform Parentage Act effective January 1, 


2010. 528, 797 P.2d 317. 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Pater- 


ANNOTATIONS nity proceedings; right to jury trial, 51 A.L.R.4th 565. 


No right to jury trial. — Ina paternity proceeding the 
putative father is not entitled to a jury trial because such 


40-11A-633. Hearings; inspection of records. 


A. . On request of a party and for good cause shown, the district court may close a proceeding to 
the public and except for a final order, may declare the proceeding to be confidential and seal the 
file. 

B. A final order in a proceeding pursuant to this article is available for public inspection. Other 
papers and records are available only with the consent of the parties or on order of the district 
court, for good cause. . 

C. The provisions of this section are subject to any rules established by the supreme court of 
New Mexico. 


Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


History: Laws 2009, ch. 215, § 6-633. _ 


40-11A-634. Order on default. 


The district court shall issue an order adjudicating the paternity of a man who: 
A. after service of process, is in default; and 
B.. is found by the district court to be the father of a child. 


Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January. 1, 
2010. 


History: Laws 2009, ch. 215, § 6-634. 


40-11A-635. Dismissal for want of prosecution. 


The district court may issue an order dismissing a proceeding commenced pursuant to the New 
Mexico Uniform Parentage Act for want of prosecution only without prejudice, An order of dis- 
missal for want of prosecution purportedly with prejudice is void and has only the effect of a dis- 
missal without prejudice. 


Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


History: Laws 2009, ch. 215, § 6-635. 


40-11A-636. Order adjudicating parentage. 


A. The district court shall issue an order adjudicating whether a man alleged or claiming to be 
the father is the parent of the child. 

_B. An order adjudicating parentage shall identify the child by name and date of birth. 

C. Except as otherwise provided in Subsection D of this section, the district court may assess 
filing fees, reasonable fees of counsel, experts and the child's guardian ad litem, fees for genetic 
testing, other costs and necessary travel and other reasonable expenses incurred in a proceeding 
pursuant to this article. The district court may award attorney fees, which may be paid directly to 
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the attorney, who may enforce the order in the attorney's own name, The district court may order 
these fees, costs and expenses to be paid by any party in proportions and at times as determined 
by the court, but not exceeding three years from the date of the filing of the action unless there is 
a substantial showing that paternity could not have been established and an action for child sup- 
port could not have been brought within three years of the child's birth. The court may order the 
proportion of any indigent party to be paid from court funds. . 

D. The district court shall not assess fees, costs or expenses against the support-enforcement 
agency of this state or another state, except as provided by other law, 

E. On request of a party and for good cause shown, the district court may order that the name 
of the child be changed. 

F. Ifthe order of the district court is at variance with the child's birth certificate, the district 
court shall order the bureau to issue an amended birth certificate. 

G. The judgment or order may contain any other provision directed against or on behalf of the 
appropriate party to the proceeding concerning the duty of past and future support, the custody 
and guardianship of the child, visitation with the child, the furnishing of bond or other security for 
the payment of the judgment or any other matter within the jurisdiction of the court. The judgment 
or order may direct the father to pay the reasonable expenses of the mother's pregnancy, birth and 
confinement. The court shall order child support retroactive to the date of the child's birth, but not to 
exceed three years unless there isa substantial showing that paternity could not have been estab- 
lished and an action for child support could not have been brought within three years. of the child's 
birth pursuant to the provisions of Sections 40-4-11 through 40-4-11.3 NMSA 1978; provided that, in 
deciding whether or how long to order retroactive support, the court shall consider: 

(1) whether the alleged or presumed father has absconded or could not be located; and | 
(2) whether equitable defenses are applicable. 

H. Support judgments or orders ordinarily shall be for periodic payments, which may vary in 
amount. In the best interest of the child, a lump-sum payment or the purchase of an annuity may 
be ordered in lieu of periodic payments of support; provided, however, nothing in this.section shall 
deprive a state agency of its right to reimbursement from an appropriate party should the child be 
a past or future recipient of public assistance. rt 

I. In determining the amount to be paid by a dedlins for support’of the hsb a court, ‘child sup- 
port hearing officer or master shall make such determination in accordance with the provisions of 
the child support guidelines pursuant to Section 40-4-11.1 NMSA 1978. 


History: Laws 2009, ch. 215, § 6-636; 2021, ch. 20, sent, and testifying that she did not want anything from 


§ 16. him and mother knew she was entitled to child support 
The 2021 amendment, effective July 1, 2021, provided from father, yet she did not seek support for twelve years 
that fees related to adjudicating parentage not be ordered from the child’s birth in 1986, and she actively denied fa- 
to be paid later than three years from the date of filing for ther’s paternity, the evidence established the elements of 
‘child support, and provided that retroactive child support waiver by acquiescence, and the court’s judgment award- 
be limited to three years; and changed "twelve" to "three" ing mother retroactive child support beginning Decem- 
throughout, after the next occurrence of "years", added ber 1998 is affirmed. Webb v. Menix, 2004- NMCA-048, 185 
"from the date of the filing of the action", ~~ N.M. 531, 90 P.3d 989. 
Retroactive child support when an acknowledg- 
ANNOTATIONS ment of paternity has established the parent-child 
The Uniform Parentage Act applies where parent- relationship. rt Where father was ordered to pay child 
age has not previously been determined. — Where, support retroactive to the date of his separation from 
before the child was born, the mother and the father filed mother pursuant to the New Mexico Uniform Parentage 
a stipulation in a California court in which the father ac- Act (NMUPA), 40-11A-101 to “9038 NMSA 1978, and where 
knowledged paternity of the child; the California court father argued that the NMUPA's retroactive child support 
expressly reserved the issue of child support; and the provision does not apply to him because he acknowledged 
mother sought to amend the stipulation in New Mexico to paternity before mother and the child support enforce- 
recover retroactive child support, the district court erred | ent. division petitioned for child support, the district 
in applying the Uniform Parentage Act and adjudicating court did not err in ordering father to pay retroactive child 
the parentage of the child a second time and ordering the | SUPport, because the NMUPA authorizes district courts 
father to pay retroactive child support for an arrearage to order retroactive support either when an, acknowl- 
that accrued over twelve years. Zabolzadeh v . Zabolza- edgement of paternity has established the parent-child 
deh, 2009-NMCA-046, 146 N.M. 125, 207 P.3d 359. relationship or when there has been an adjudication of 
Judgment awarding’ mother retroactive | child’ paternity of a child. N.M. Human Servs. Dep't v. Toney, 
support affirmed, — Where mother’s conduct supports 2019; NMCA-085, cort denied...) 
the determination that she waived child support by de- ,...., Scope of appellate review. — Appellate court will 
nying father’s paternity, destroying the baby clothing he |  TeView the district court’s findings and conclusions as to 


trial.costs and reasonable attorney fees that relate to the 
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nature of the proceedings, the complexity of the case, the 
abilities of the parties’ attorneys, and the parties’ eco- 
nomic disparities. Webb v. Menix, 2004-NMCA-048, 135 
N.M. 531, 90 P.3d 989. 

Action to avoid child support obligation against 
public policy. — Father's legal claims against mother, 
based on contraceptive fraud, to recover compensatory 
damages for the "economic injury" of supporting a child 
were not cognizable.in New Mexico courts because they 
contravene the public policy of this state. Wallis v. Smith, 
2001-NMCA-017, 130 N.M. 214, 22 P.3d 682, cert. denied, 
130 N.M. 254, 23 P.3d 929. 

Court may grant. grandparent's visitation privi- 
leges, — Under the Grandparent's Visitation Privileges Act 
(40-9-1 to 40-9-4 NMSA 1978), a court may grant visitation 
privileges in the rendering of a judgment as to the existence 
of a parent-child relationship pursuant to this article. Lu- 
cero v. Hart, 1995-NMCA-121, 120 N.M. 794, 907 P.2d 198. 

Application to fathers not denying paternity. — 
Retroactive support provisions of Uniform Parentage Act 
apply to fathers who do not deny paternity of their chil- 
dren but never formally acknowledge their paternity or 
assume legal responsibility for their support. Sisneroz v. 
Polanco, 1999-NMCA-039, 126 N.M, 779, 975 P.2d 392. 

Deviations from child support guidelines. — In 
judgment for paternity and retroactive child support, trial 
court erred in departing from the statutory child support 
guidelines without first determining the amount due under 
the guidelines, in failing to clearly indicate how it arrived at 
its award, and in failing to explain its deviations from the 
guidelines. Tedford v. Gregory, 1998-NMCA-067, 125 N.M. 
206,959 P.2d 540, cert. denied, 125 N.M. 147, 958 P.2d 105. 

Pregnancy and childbirth costs. — Trial court erred 
in holding that mother did not have standing to seek re- 


imbursement of pregnancy and childbirth costs under this; 


section; although not the real party in interest, mother 
had standing because she had incurred the costs. Sisneroz 
v. Polanco, 1999-NMCA-039, 126 N.M. 779, 975 P.2d 392, 
Right of retroactive support not waived by moth- 
er's inaction. — Because retroactive child support is.for 
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the, benefit of the child as well as the custodial parent, 
the right to such retroactive support was not deemed to 
have been waived by the mother's failure to request child 
support or institute proceedings. Sisneroz v. Polanco, 
1999-NMCA-039, 126:N.M. 779, 975 P.2d 392. 
Medical coverage alone not "child support." — 

Child support obligation was not met merely by father's 
provision of medical insurance for child, where such cover- 


_ age was required by the Mandatory Medical Support Act, 


Chapter 40, Article 4C NMSA 1978, and was in addition to, 
not in lieu of, father's support obligations under the child 
support guidelines. Sisneroz v. Polanco, 1999-NMCA-039, 
126 N.M. 779, 975 P.2d 392. 

Award of costs and fees to child. — Absent a showing 
of cause, it was error to deny costs and attorney's fees to 
daughter, who prevailed in action against father for pater- 
nity and retroactive child support, and presented evidence 
of her inability to pay these costs and her father's ability to 
do so. Tedford v. Gregory, 1998-NMCA-067, 125 N.M. 206, 
959 P.2d 540, cert. denied, 125 N.M. 147, 958 P.2d 105. 

Fee award held insufficient. — In light of finan- 
cial disparity between mother and father, and the 
$1,890 in unpaid attorney's fees outstanding, it was er- 
ror to only award her $600 in fees, Sisneroz v. Polanco, 
1999-NMCA-039, 126 N.M. 779, 975 P.2d 392. 

Application to fathers not denying paternity. — 
Retroactive support provisions of Uniform Parentage Act 
apply to fathers who do not deny paternity of their chil- 
dren but never formally acknowledge their paternity or 
assume legal responsibility for their support. Sisneroz v. 
Polanco, 1999-NMCA-039, 126 N.M. 779, 975 P.2d 392, 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Post- 
majority disability as reviving parental guy to support 
child, 48 A‘L.R.4th 919. 

Parent's transsexuality as factor in aruthd of custody 
of children, visitation rights, or termination of parental 
rights, 59 A.L.R.4th 1170. 

Liability of father for retroactive child support on judi- 
cial determination of paternity, 87 A.L.R.5th 361. 


i: 


40-11A-637. Binding effect of determination of parentage. 


A. Except as otherwise provided in Subsection B of this section, a determination of parentage 


is binding on: 


(1) all signatories to an acknowledgment or denial of paternity as provided i in Article 3 of 


the New Mexico Uniform Parentage Act; and 


(2) all parties to an adjudication by a district court acting pe. circumstances that sat- 
isfy the jurisdictional requirements of Section 40-6A-201 NMSA 1978. 
B. A child is not bound by a determination of parentage pursuant to the New Mexico Uniform 


Parentage Act unless: 


| (1) the determination was based on an unrescinded acknowledgment of paternity and the 
acknowledgment is consistent, with the results of genetic testing; 
(2) the adjudication of parentage was based on a finding consistent with the results of ge- 
netic testing and the consistency is declared in the determination or is otherwise shown; 
(3) the child was a party or was represented in the proceeding determining parentage by 


a guardian ad litem; or 


(4) there was a final order in the proceeding that satisfies the hequirexpente of Ravagraph 


(1),.(2) or (8) of Subsection C of this section. 


C. Ina proceeding to dissolve a marriage, the district ost is deemed. to "a made an adju- 
dication of the parentage of a child if the district court acts under circumstances that satisfy the 
jurisdictional requirements of Section 40-6A-201 NMSA 1978, and the final order; 


(1) expressly identifies a child as a "child of the marriage", 


iy We 


issue of the marriage", "child 


of the parties" or similar words indicating that the husband is the father of the child; 
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(2) provides for support of the child by the husband unless paternity is specifically dis- 
claimed in the order; or . 
(3) contains a stipulation or admission that the parties are the parents of the child. 

D. Except as otherwise provided in Subsection B of this section, a determination of parentage 
may be a defense in a subsequent proceeding seeking to adjudicate parentage by a person who was 
not a party to the earlier proceeding, 

EK. A party to an adjudication of paternity may challenge the adjudication dnly pursuant to the 
laws of New Mexico relating to appeal, vacation of judgments or other judicial review. 


History: Laws 2009, ch. 215, § 6-637. } Effective dates. — Laws 2009; ch. 215, § 20 made the 
; Hi New Mexico Uniform Meigs Act effective January 1, 
2010.' 


40-11A-638. Full faith and credit; determination of parentage. 


A court of this state shall give full. faith and credit to a determination of parentage made by. a 
court of another state. z 


History: Laws 2009, ch. 215, § 6-638 Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-639. Enforcement of judgment or order. 


A. If existence of the parental relationship is declared, or paternity or a duty of support has 
been acknowledged or adjudicated under the New Mexico Uniform Parentage Act or under prior 
law, the obligation of the noncustodial parent may be enforced i in the same or other proceedings by 
any interested party. 

B. The court shall order child support payments to be made in accordance WAC. mention 40- 4A- 
4,1 NMSA 1978. 

C,. Willful failure to obey the judgment or order of the court is a civil contempt of the dente All 
remedies for the enforcement of judgments apply. 


History: Laws 2009, ch. 215, § 6-639. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-640. Modification of judgment or order. 


The court has continuing jurisdiction to modify or revoke a judgment or order for future support, 
except as otherwise specifically provided by the Uniform Interstate Family Support Act [Chap- 
ter 40, Article 6A NMSA 1978]. 


History: Laws 2009, ch. 215, § 6-640. | Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-641. Right to counsel; free transcript on appeal. 


. A. At the pretrial hearing and in further proceedings, any party may be represented by coun- 
sel. The court shall appoint counsel for any party who is unable to obtain counsel for financial 
reasons if, in the court's discretion, appointment of counsel is required in the interest of justice. 

B.. Ifa party is financially unable to pay the cost of a transcript, the court shall furnish on re- 
quest a “eet for purposes of appeal. 


History: Laws 2009, ch. 215, § 6-641. 
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Effective dates, — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-642. Hearings and records; confidentiality. 


Notwithstanding any other laws concerning public hearings and records, any hearing or trial held 
under the provisions of the New Mexico Uniform Parentage Act may be held in closed court without 
admittance of any person other than those necessary to the action or proceeding. The court may 
order that certain papers and records pertaining to the action or proceeding, whether part of the per- 
manent record of the court or any other file maintained by the state or elsewhere, are subject to in- 
spection only upon consent of the court; provided, however, that nothing in this section shall infringe 
upon the right of the parties to an action or proceeding to inspect the court record. The provisions of 
this section are subject to any rules established by the New Mexico supreme court. 


History: Laws 2009, ch. 215, § 6-642. ¥ Effective dates. — Laws 2009, ch: 215, § 20 made the New 
Mexico Uniform Parentage Act effective January 1, 2010. 


40-11A-648. Birth records. 


A. Upon order of a court of this state or upon request of a court of another state, the bureau 
shall prepare a certificate of birth consistent with the findings of the court and shall substitute the 
certificate for the original certificate of birth. 

-B.. The fact that the father-child relationship was declared after the child's birth shall not be 
ascertainable from the certificate prepared pursuant to Subsection A of this séction; but the actual 
place and date of birth shall be shown. 

C. The evidence upon which the certificate prepared pursuant to Subsection A of this section 
was made and the original birth certificate shall be kept in a sealed and confidential file and be 
subject to inspection only upon order of the court and consent of all interested — or in excep- 
tional cases only upon an order of the court for good cause shown. 


History: Laws 2009, ch, 215, § 6-643. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010): 
ARTICLE 7 


CHILD OF ASSISTED REPRODUCTION 


40-11A-701. Scope of article. 


This article does not apply to the birth of a child conceived by means of sexual intercourse. 


; History: Laws 2009,'ch, 215, § 7-701. Effective dates. — Laws 2009, ch. 215, § 20 made the 


New Mexico Uniform Parentage Act effective January 1, 


2010. 


40-11A-702. Parental status of donor. 


Donors of eggs, sperm or hate are not the parents of a child conceived by means of assisted 
reproduction. 


- History: Laws 2009, ch. 215, § 7-702. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 
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40-11A-703. Parentage of child of assisted reproduction. 


A person who provides eggs, sperm or embryos for or consents to assisted reproduction as pro- 
vided in Section 7-704 of the New Mexico Uniform Engentage Act with the intent to be the parent 
of a child is a parent of the resulting child. 


History: Laws 2009, ch. 215, § 7-703. ‘and have no financial obligation for child support; the 
Effective dates. — Laws 2009, ch. 215, § 20 made the mother self-inseminated herself; and after the child-was 
New Mexico Uniform Parentage Act effective J anuary 1, born, the father held himself out as the father of the child, 
2010. had significant contacts with the child, and was registered 
» as the child’s father with the vital statistics bureau, the 

ANNOTATIONS _ { hay agreement. was unenforceable and the'father was liable 

Sperm donor agreement. — Where'the biological fa- _ for child support. Mintz v. Zoernig, 2008-NMCA-162, 145 


“'N.M. 362, 198 P.3d 861, cert. denied, 2008- NMCERT-011, 


ther and the mother of the child entered into an agree- 1 45 N.M.'581,.202 P.3d 5 oA: 


ment, prior to conception of the child, that the father 
would donate sperm, act as a male role model for the child, 


40-11A-704. Consent to assisted reproduction. 


A. The intended parent or parents shall consent to the assisted reproduction in a record signed 
by them before the placement of the eggs, sperm or embryos. Donors shall also consent to an as- 
sisted reproduction before retrieval of the donors' eggs or sperm. 

B... Failure of a parent to. sign a consent;required by Subsection A of this section does not pre- 
clude a finding of parentage if the parent; during 'the first two years of the child's life; resided in 
the same household with the child and openly held out the child as the parent’s own: 

C,. All papers relating to the assisted reproduction; whether part of a.court, medical or any . 
other file, are’ subject to inspection only upon an order of the district court or with thei consent, in 
a oe record, of: 

(1). the.donor or donors; and it 

(2) : the parent or parents who consented \to the assisted nécatddiaction hank to Subsec- 
tion A of this section or a child'who was born as a result of the assisted reproduction pursuant ad 
Subsection A of this section if the child is eighteen years of age or older. | i 


History: Laws 2009, ch, 215, § 7-704. insemination was introduced, verified pleadings by the 


Effective datessisLaws 2009, ch, 215, § 20 made the husband and wife acknowledging the husband as the 
New Mexico Uniform Parentage Act effective January 1, child's natural father constituted substantial compli- 
2010, ance with the requirements of this section. Lane v. Lane, 

1996-NMCA-023, 121 N.M. 414, 912 P.2d 290, cert. denied, 
ANNOTATIONS | 121 N.M., 375, 911 P.2d 883. 

Substantial compliance with written consent re-. ' | Law reviews. — For annual Survey of New Mexico 

quirement. — In a proceeding for dissolution of mar- Family Law, see 17 N.M.L. Rev. 291 (1987). 


riage, although no signed document of consent to artificial 


40-11A-705. Limitation on husband's dispute of paternity. 


A. Except as otherwise provided in Subsection B of this section, the husband of a wife who 
gives birth to a child by means of‘assisted reproduction shall not challenge his paternity of the 
child unless: 

(1) within two years after learning of the birth of the child, he commences a proceeding to 
adjudicate his paternity; and 

(2) the district court finds that he did not consent to the assisted oat furore or 
after birth of the child. i 

B. A proceeding to adjudicate paternity may be maintained at any titns if the district court 
determines that: 

(1). the husband did not provide sperm for or, before or after the birth of the child, consent 
to assisted reproduction by his wife; 
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(2) the husband and the mother of the child have not cohabited since the probable time of 
assisted reproduction; and 
(3) the husband never openly held out the child as his own. 
C. The limitation provided in this section applies a a marriage dissolved or declared invalid 
after assisted reproduction. 


History: Laws 2009, ch. 215, § 7-705. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-706. Effect of dissolution of marriage or withdrawal of consent. 


A. Ifa marriage is dissolved before placement of eggs, sperm or embryos, the former spouse is 
not a parent of the resulting child unless the former spouse consented in a signed record that if as- 
sisted reproduction were to occur after a divorce the former spouse would be a parent of the child. 

B. Unless otherwise agreed in a signed record, the consent of a woman or a man to assisted repro- 
duction may be withdrawn by that person in a signed record delivered to the other person at any time 
before placement of eggs, sperm or embryos if the placement has not occurred within one year after the 
consent. A person who withdraws consent pursuant to this section is not a parent of the resulting child. 


History: Laws 2009, ch, 215, § 7-706. M Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-707. Parental status of deceased person. 


If a person who consented in a record to be a parent by assisted reproduction dies before place- 
ment of eggs, sperm or embryos, the deceased person is not a parent of the resulting child unless 
the deceased spouse consented in a signed record that if assisted reproduction were to occur after 
death, the deceased person would be a parent of the child. 


History: Laws 2009, ch. 215, § 7-707. Effective dates. — Laws 2009, ch. 215, § 20 made the 


New Mexico Uniform Parentage Act effective January 1, 
2010. 
ARTICLE 8. 


GESTATIONAL AGREEMENTS 


40-11A-801. Gestational agreements not authorized or prohibited. 


A. The New Mexico Uniform Parentage Act does not authorize or prohibit an agreement be- 
tween a woman and the intended parents: 
(1) in which the woman relinquishes all rights as the parent of a child to be conceived by 
means of assisted reproduction; and 
(2) that provides that the intended parents become the parents of the child. 
B. Ifa birth results pursuant to a gestational agreement pursuant to Subsection A of this sec- 
tion and the agreement is unenforceable under other law of New Mexico, the parent-child relation- 
ship shall be determined pursuant to Article 2 of the New Mexico Uniform Parentage Act. 


History: Laws 2009, ch. 215, § 8-801. . Invalidation of Surrogacy Contracts: A Blueprint for New 
Effective dates. — Laws 2009, ch, 215, § 20 made the Mexico," see 29 N.M.L. Rev. 407 (1999). 
New Mexico Uniform Parentage Act effective January 1, Am. Jur. 2d, A.L.R. and C.J.S. references, — Valid- 
2010. ity and construction of surrogate parenting agreement, 77 
A.L.R.4th 70. 
ANNOTATIONS Rights and obligations resulting from human artificial 


Law reviews. — For comment, "Stopping the Baby- insemination, 83 A.L.R.4th 295. 


‘ : : Determination of status as legal or natural parents in 
Trade; Affirming the Value of Human Life Through the contested aurrogacy births, 77 A.L.R.6th 567. 
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ARTICLE 9 
MISCELLANEOUS PROVISIONS 


40-11A-901. Uniformity of application and construction. 


In applying and construing the Uniform Parentage Act, consideration shall be given to the need 
to promote uniformity of the law with respect to its subject matter among states that enact it. 


History: Laws 2009, ch. 215, § 9-901. Effective dates. — Laws 2009, ch. 215, § 20 made the 
New Mexico Uniform Parentage Act effective J. pousry . 
. 2010. 


40-11A-902. Severability. 


If any provision of the New Mexico Uniform Parentage Act or its application, to a person or 
circumstance is held invalid, the invalidity does not affect other provisions or applications of the 
New Mexico Uniform Parentage Act that can be given effect without the invalid provision or ap- 
plication, and to this end, the provisions of the New Mexico Uniform Parentage Act are severable. 


History: Laws 2009, ch. 215, § 9-902. Effective dates. — Laws 2009, ch. 215, § 20 made the 
= New Mexico Uniform Parentage Act effective January 1, 
2010. 


40-11A-903. Transitional provision. 


A proceeding to adjudicate parentage that was commenced before the effective date of the New 
Mexico Uniform Parentage Act is governed by the law i in effect at the time the proceeding was 
commenced. 


History: Laws 2009, ch. 215, § 9-903. Effective dates. — Laws 2009, ch. 215, 28 20 made the 
New Mexico Uniform Parentage Act effective January 1, 
2010. i] 
° ° e e 
Domestic Relations Mediation 

Sec. Sec. 

40-12-1. Short title., , 40-12-5. Domestic relations mediation program. 

40-12-2. Purpose. 40-12-5.1. Supervised visitation program. 

40-12-3. Definitions, _ 40-12-6,, Domestic relations mediation fees; district court 

40-12-4. District court domestic relations mediation fund clerk to collect. 

created. n 


40-12-1. Short title. : 
Chapter 40, Article 12 NMSA 1978 may be cited as the "Domestic Relations Mediation Act". 


History: Laws 1987, ch. 153, § 1; 2009, ch. 201, § 1. shea Sie ANNOTATIONS 
The 2009 amendment, effective June 19, 2009, 
changed the reference of the act to the ohaptens and article Law reviews. — For comment, "District Court Review 


of NMSA 19738. of Judicial Officers in New Mexico Domestic Violence and 
ny” Domestic Relations Cases: Rethinking the Rules," see 36 
N-M.L. Rev. 487 (2000). 
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40-12-2. Purpose. . | ny 


The purpose of the Domestic Relations Mediation Act is to assist the court, parents and other in- 
terested parties in determining the best interests of the children involved in domestic relations cases. 


History: Laws 1987, ch. 158, § 2. 


40-12-38. Definitions. 


As used in the Domestic Relations Mediation Act: 

A. "advisory consultation" means a brief assessment about the parenting situation and a writ- 
ten report summarizing the information for the attorneys and the court, including an assessment 
by the counselor of the positions, situations and relationships of family members and suggestions 
regarding specific plans, general issues or requested action; 

B. "counselor" means a person who by training or experience is qualified to work with individu- 
als in a mediation situation and to perform assessments; 

C. "domestic relations mediation program" means the provision of services to the court and 
parents, including advisory consultations, priority consultations, evaluations and mediation; 

D. "evaluation" means a complete assessment that may include multiple interviews with par- 
ents and'children, psychological testing, home visits and conferences with other appropriate pro- 
fessionals; 

E. "fund" means the domestic relations mediation fund of the judicial district; 

F. "mediation" means a process in which parents meet with a counselor in order to assist ie 
parents in focusing on the needs of the child and to assist the parents in reaching a mutually ac- 
ceptable arrangement regarding the child; and 

G. "priority consultation" means that the court has requested specific information and brief as- 
sessment regarding the parenting situation and suggestions regarding temporary arrangements. 


History: Laws 1987, ch. 153, § 3. 


40-12-4. District court domestic relations mediation fund created. 


A judicial district shall create a "domestic relations mediation fund" of the judicial district. 
Money in the fund shall be used to offset the cost of operating the domestic relations mediation 
program and the supervised visitation program. Deposits to the fund shall include payments made 
through the imposition of a sliding fee scale pursuant to Sections 40-12-5 and 40-12-5.1 NMSA 
1978, distributions pursuant to Section 34-6-40 NMSA 1978 and the collection of the surcharge 
provided for in Section 40-12-6 NMSA 1978. 


History: Laws 1987, ch. 153, § 4; 2001, ch. 201, § 1. second sentence; substituted "Sections 40-12-5 and 40-12- 


The 2001 amendment, effective June 15, 2001, de- 
leted "that establishes a domestic relations mediation 
program pursuant to Section 5 of the Domestic Relations 


» 5.1 NMSA 1978, distributions pursuant to Section 34-6- 


40 NMSA 1978" for "Section 5 of the Domestic Relations 
Mediation Act"; and substituted "Section 40-12-6 NMSA 


Mediation Act" following "A judicial district"; inserted 


1978" for "Section 6 of that act". 
"and the supervised visitation program” at the end of the 


40-12-5. Domestic relations mediation program. © 


A. A judicial district may establish a domestic relations mediation program by court rule ap- 
proved by the supreme court. The district court may employ or contract with a counselor to provide 
consultations, evaluations and mediation in domestic relations cases involving children. 

B. Parents may request of the court the services of the domestic relations mediation program 
for consultations, evaluation or mediation. Parents shall enter the program when ordered to do so 
by the court. 

C. Parents shall pay the cost of the domestic relations mediation program pursuant to a slid- 
ing fee scale approved by the supreme court. The sliding fee scale shall be based:on ability to pay 
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for the specific service rendered by the counselor. The fees shall be paid to the district court to be 
credited to the fund. 


History: Laws 1987, ch. 153,85. ~ «Cross references. — For rules relating to domestic re- 
lations mediation, see LR5-401, LR6-401, and LR11-402. 


40-12-5.1. Supervised visitation program. 


A. A judicial district may establish a "safe exchange and supervised visitation program" by 
local court rule approved by the supreme court. The safe exchange and supervised visitation pro- 
gram shall be used when, in the opinion of the court, the best interests of the child are served if 
confrontation or contact between the parents is to be avoided during exchanges of custody or if 
contact between a parent and a child should be supervised, In a safe exchange and supervised 
visitation program, the district court may employ or contract with a person: 

(1) with whom a child may be left by one parent for a short period while waiting to be 
picked up by the other parent; or 
(2) to supervise visits among one or both parents and the child. 

B. A parent may request the services of the safe exchange and supervised visitation program 
or the court may order that the program be used. . 

C. Parents shall pay the cost of the safe exchange and supervised visitation program pursuant 
to a sliding fee scale approved by the supreme court. The sliding fee scale shall be based on ability 
to pay for the service. The fees shall be paid to the district court to be credited to the fund. 


History: Laws 2001, ch, 201, § 2; 2009, ch. 201, § 2. added "safe exchange and"; in Subsection B, after "request 

The 2009 amendment, effective June 19, 2009, in Sub- the services of the", added "safe exchange and"; and in 
section A, in the first sentence, after "judicial district may Subsection C, after "pay the cost of the", deleted "neutral 
establish a", added "safe exchange and"; in the second sen- corner" and added "safe exchange and supervised visita- 
tence, added "safe exchange and"; and in the last sentence, tion", 


40-12-6. Domestic relations mediation fees; district court clerk to. 
collect. 


In addition to fees collected pursuant to Section 34-6-40 NMSA 1978 for the docketing of civil 
cases, in any judicial district which has established a domestic relations mediation program, the 
district court clerk shall collect a surcharge of thirty dollars ($30.00) on all new and reopened do- 
mestic relations cases. 


History: Laws 1987, ch. 158, § 6. 


ARTICLE 13 
e e e 
Family Violence Protection 

Sec. Sec. 
40-13-1, Short title. 40-13-7, Law enforcement, officers; emergency: assis- 
40-13-1.1. Legislative findings; state policy; dual arrests, tance; limited liability; providing notifica- 
40-13-2. Definitions. tion to victims when an alleged perpetra- 
40-13-3. Petition for order of protection; contents; stan- tor is released from detention; statement 

dard forms. in judgment and sentence document. 
40-13-3.1. Forbearance of costs associated with domestic 40-13-7.1. Medical personnel; Becoentavion of domestic 

abuse offenses, abuse. 
40-13-3.2. Ex parte emergency. orders of protection. | 40-13-8, , Repealed. 
40-13-4. Temporary order of protection; hearing; dis- __. 40-13-9, Domestic violence special commissioners; ‘ap- 

missal., pointment; qualifications, ! 
40-13-5. Order of protection; contents; remedies; title to 40-13-10. Special commissioners; powers; duties. 

property not affected; mutual order of pro- 40-13-11. Repealed. 

tection, 40-13-12, Limits on internet publication. 
40-13-5.1, Extended order of protection. 40-13-13. Relinquishment of firearms; penalty. 
40-13-6. Service of order; duration; penalty; remedies not A 

exclusive, 
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40-13-1 FAMILY VIOLENCE PROTECTION 40-13-2 


40-13-1. Short title. | 
Chapter 40, Article 13 NMSA 1978 may be cited as the "Family Violence Protection Act". 


History: Laws 1987, ch. 286, § 1; 1999, ch. 142, § 1. , ANNOTATIONS 
The 1999 amendment, effective July 1, 1999, substi- 


tuted "Chapter 40, Article 13 NMSA 1978" for "this act". Law reviews. — For comment, "District Court Review 


of Judicial Officers in New Mexico Domestic Violence and 
Domestic Relations Cases: Rethinking the Rules," see 36 
N.M.L. Rev. 487 (2000), 


40-13-1.1. Legislative findings; state policy; dual arrests. 


The legislature finds that domestic abuse incidents are complex and require special training 
on the part of law enforcement officers to respond appropriately to domestic abuse incidents. The 
state of New Mexico discourages dual arrests of persons involved in incidents of domestic abuse. 
A law enforcement officer, in making arrests for domestic abuse, shall seek to identify and shall 
consider whether one of the parties acted in self defense. 


History: Laws 2002, ch. 34, § 2 and Laws 2002, ch. effective March 4, 2002. Both were compiled as 40-13-1.1 
35, § 2. NMSA 1978. 

Duplicate laws. — Laws 2002, ch. 34, § 2 and Laws 
2002, ch. 35, § 2 enacted identical new sections of law 


40-13-2. Definitions. 


As used in the Family Violence Protection Act: 

A. continuing personal relationship" means a dating or intimate relationship; 

_B, "co-parents"” means persons who have a child in common, regardless of whether they have 
been married or have lived together at any time; . 

C. "court" means the district court of the judicial district,where.an alleged victim of domestic 
abuse resides or is found; 

D.° "domestic abuse": 

(1). means an incident of stalking or sexual assault whether committed by a household 
member.or not;; 
(2) means an incident by a household member against another household member consist- 
ing of or resulting in: 
(a) . physical harm; 
(b) severe emotional distress; 
(c) bodily injury or assault; 
(d) .a threat causing imminent fear of bodily injury by any household triember; 
(e) criminal trespass; 
(f) criminal damage to property; 
(g) repeatedly driving by a residence or work place; 
(h) telephone harassment; 
‘(@) harassment; 
(j) strangulation; 
(k) suffocation; or 
(1) harm or threatened harm to children as set forth in this paragraph; and 
(8) does not mean the use of force in self-defense or the defense of another; 

E. "firearm" means any weapon that will or is designed to or may readily be converted to expel 
a projectile by the action of an explosion or the frame or receiver of any such weapon; 

F. "household member" means a spouse, former spouse, parent, present or former stepparent, 
present or former parent-in-law, grandparent, grandparent-in-law, child, stepchild, grandchild, co- 
parent of a child or a person with whom the petitioner has had a continuing personal relationship. 
Cohabitation is not necessary to be deemed a household member for purposes of this section; 
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40-13-38 


DOMESTIC AFFAIRS 


40-13-3 


G. "law enforcement officer" means a public official or public officer vested by law with a duty 
to maintain public order or to make arrests for crime, whether that duty extends to all crimes or 


is limited to specific crimes; | 


H. "mutual order of protection" means an order of protettion that includes provisions that 


protect both parties; 


I.. "order of protection" means an injunction or a restraining or other court order granted for 


the protection of a victim of domestic abuse; _ 


J. "protected party" means a person protected by an order of protection; 

K. "restrained party" means a person who is restrained by an order of protection; 

L. "strangulation" has the same meaning as set forth in Section 30-3-11 NMSA 1978; and 
M. "suffocation" has the same meaning as set forth in Section 80-3-11 NMSA 1978. 


History: Laws 1987, ch. 286, § 2; 1998, ch. 109, § 1; 
1995, ch. 23, § 3; 2008, ch. 40, § 2; 2010, ch. 85, § 2; 2018, 
ch, 30, $4; 2019, ch, 2583, § 2. 

The 2019 amendment, effective July 1, 2019, defined 
"firearm" and “law enforcement officer" as used in the 
Family Violence Protection Act; added new Subsection E 
and redesignated former Subsection E as Subsection F; 
and added new Subsection .G and redesignated former 
Subsections F through K as Subsections H through M, 
respectively. 

The 2018 amendment, effective July 1, 2018, included 
"strangulation" and "suffocation" within the definition of 
"domestic abuse", and added definitions of "strangulation" 
and "suffocation" to the Family Violence Protection Act; in 
Subsection D, added new Subparagraphs D(2)(j) and D(2) 
(k) and redesignated former Subparagraph D(2)(j) as D(2) 
(1); and added Subsections J and K. 

The 2010 amendment, effective July 1, 2010, added 


Subsection A; in Subsection. EK, after."former spouse", de-,': 


leted "family member, including a relative"; after second 
instance of "present or former", added "parent"; after "par- 
ent in-law", added "grandparent, grandparent-in-law'"; 
and after "grandparent-in-law, child", added "stepchild, 
grandchild". 

The 2008 amendment, effective July 1, 2008, added 
Paragraphs (1) and (8) of Subsection C and Subsections 
E, G and H; deleted "stalking" in Paragraph (2) of eat 
tion C; and added "a injunction and restraining order" i 
Subsection Fr 


The 1995 amendment, effective June 16, 1995, in the 


first sentence in Subsection D, inserted "parent, present 
or former step-parent, present or former in-law" following 
"relative" and inserted "or" preceding "co-parent". 

The 1993 amendment, effective June 18, 1993, in 
Subsection C, inserted "by a household member jagainst 
another household member" in the introductory language, 
added the paragraph designations, added Paragraphs (2) 
and (5) through (11), and made several minor stylistic 


changes; and, in Subsection D, substituted "including a 
relative, child" for "present or former household member 
or", added "or a person with whom the petitioner has had 
a continuing personal relationship" at the end of the first 
sentence, and added the last sentence. ~ 


ANNOTATIONS 


Domestic abuse. — Where the facts of a case, taken 
as a whole, show repeated incidents that come within the 
terms of Subsection C (now D) of this section, the evidence 
does make out a case of domestic abuse. Lujan v. Casados- 
Lujan, 2004-NMCA-036, 135 N.M. 285, 87 P.3d 1067, cert. 
denied, 2004-NMCERT-003 135 N.M. 319, 88 P.3d 261. 

Meaning of "severe emotional distress" inter- 
preted. — "Severe emotional distress" is characterized 
by great. harm to a person’s mental health and well-being. 
Best v. Marino, 2017-NMCA-073, cert. denied. 

Respondent’s conduct constituted "severe emo- 
tional distress"..— Where respondent appealed the dis- 
trict court’s finding that respondent violated an order of 
protection that prohibited her from contacting petitioner 
and from committing further acts of abuse or threats of 
abuse against petitioner, evidence that respondent posted 
on the internet numerous photos of petitioner snorting 
prescription drugs, which were accompanied by state- 
ments claiming that petitioner was a "junkie", "a drug- 
addled imbecile", and a "drug-addicted hypocrite", and 
testimony from petitioner regarding the adverse effects, 
including nightmares and thoughts of suicide, that re- 
spondent’s conduct had on petitioner's life, there was suf- 
ficient evidence to support a finding that respondent’s on- 
line activity-caused petitioner-severe emotional distress. 
Best v. Marino, 2017-NMCA-073, cert. denied. 

Trial in metropolitan court. — All acts of domestic 
abuse as defined in Subsection C’ (now D) should be tried 
on-record in the metropolitan court. State ex rel. Schwartz 
v. Sanchez, 1997- NMSC- 021, 123 N.M. 165, 936 P.2d 334, 


40-13-3. Petition for order of protection; contents; standard forms. 


A. A victim of Aa ate abuse may petition the court under the Farly Violence Protection Act 
for an order of protection. 

B. The petition shall be made under oath or shall be accompanied by a sworn affidavit setting 
out specific facts showing the alleged domestic abuse. 

C. The petition shall’ state whether any other domestic action is pending between. the peti- 
tioner and the respondent. . 

D. Ifany other domestic action is pending between the petitioner and the respondent; the par- 
ties shall not be compelled to mediate any aspect of the case arising from the Family Violence Pro- 
tection Act unless the court finds that’ appropriate safeguards exist to protect each of the parties 
and that both parties can fairly mediate with such safeguards. ~ 
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40-13-3.1 FAMILY VIOLENCE PROTECTION 40-13-3.2 


EK. An action brought under the Family Violence Protection Act is independent of any proceed- 
ing for annulment, separation or divorce between the parties. 

F. Remedies granted pursuant to the Family Violence Protection Act are in addition to and 
shall not limit other civil or criminal remedies available to the parties. 

G. Standard simplified petition forms with instructions for completion shall be available to all 
parties. Law enforcement agencies shall keep such forms =o make them available upon request 
to alleged victims of domestic abuse. 7 


History: Laws 1987, ch. 286, § 3; 1998, ch. 109, § 2; » ‘over'the pending action"; added Subsections D, E, and 


2008, ch. 40, § 3. F and redesignated the remaining subsections accord- 
The 2008 ‘amendment, effective July 1, 2008, ‘deleted ingly; and substituted "respondent" for "alleged perpe- 
former Subsection G that authorized the court to permit a trator of the domestic abuse" in the second sentence of 
petitioner to proceed as an indigent. Subsection G. 
The 1993 amendment, effective June 18, 1998, in , 
Subsection C, deleted the following language which ANNOTATIONS 


formerly appeared at the beginning of the subsection: 
"No pétitioner is required to file for annulment, separa- 
tion or divorce as a prerequisite to obtaining an order 


of protection. However, the", inserted "The" at the be- obtain counsel, it has mandated that simplified forms be 
ginning of the subsection, and deleted the former last available for such people to use. Lujan v, Casados-Lujan, 
sentence which read "If an action is pending, the peti- 2004-NMCA-036, 135 N.M. 285, 87 P.3d 1067, cert. denied 
tion shall be filed in the court which has jurisdiction 2004-NMCERT-003 135 N.M. 319. 88 P.3d 261. : 


Availability of simple forms for victims. — Be- 
cause the legislature has recognized that many people 
who are the victims of domestic violence are unable to 


40-13-3.1. Forbearance of costs associated with domestic abuse 
offenses. 


A. An alleged victim of domestic abuse shall not be required to bear the cost of: 

(1) the prosecution of a misdemeanor or felony offense arising out of an incident of domes- 
tic abuse, including costs associated with filing a criminal charge against the alleged perpetrator 
of the abuse; 

(2) .the filing, issuance or service of a warrant; 

(3) the filing, issuance or service of a witness subpoena; 

(4) the filing, issuance or service of a petition for an order of protection; 

(5) the filing, issuance or service of an order of protection; or 

(6) obtaining law enforcement reports or photographs or copies of photographs relating to 
the alleged abuse or pattern of abuse. 

B. No witness fee shall be charged where prohibited by federal law. 


History: Laws 1995, ch. 176, § 1; 2008, ch. 40, § 4; The 2011 amendment, effective June 17, 2011, al- 
2011, ch. 8, § 1. lowed alleged victims of domestic abuse to obtain photo- 
Cross references, — For provisions regarding forbear- graphs relating to the alleged abuse without cost. 
ance of costs for alleged victims of domestic abuse, stalk- The 2008 amendment, effective July 1, 2008, pro- 
ing or sexual assault, see 30-1-15 NMSA 1978. vided for cost-free prosecution of a misdemeanor or felony 
For domestic violence offender fund, see 31-12-12 NMSA domestic abuse offense and the filing of a warrant, wit- 
1978. ness subpoena and petition for a protection order; added 
For provisions regarding district court cost and fees, see Paragraphs (4) and (6) of Subsection A; and added Subsec- 
34-6-40 NMSA 1978. b on tion B, 


40-13-3.2. Ex parte emergency orders of protection. 


A. The district court may issue an ex parte written emergency order of protection when a law 
enforcement officer states to the court in person, by telephone or via facsimile and files a sworn 
written statement, setting forth the need for an emergency order of protection, and the court finds 
reasonable grounds to believe that the alleged victim or the alleged victim's child is in immediate 
danger of domestic abuse following an incident of domestic abuse. The written statement shall 
include the location and telephone number of the alleged perpetrator, if known. 

B. A law enforcement officer who receives an emergency order of protection, whether in writ- 
ing, by telephone or by facsimile transmission, from the court shall: 
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(1) if necessary, pursuant to the aide: s oral approval, write and sign the onder on’an ap- 
proved form; 

(2) if possible, immediately serve a signed copy of the ori on nthe eaiaibiia ase and 
complete the appropriate affidavit of service; 

(3) ‘immediately provide the protected party ith a signed copy of the order; and 

(4) provide the original order to. the court by the close of business on the next judicial day. 

C. The court may grant the following relief in an emergency order of protection upon a prob- 
able cause finding that domestic abuse has occurred: 

(1) enjoin the restrained party from threatening to commit or committing acts “<7 domestic 
abuse against the protected party or any designated household members; 

(2) enjoin the restrained party from any contact with the protected party, including ha- 
rassing, telephoning, contacting or otherwise communicating with the protected party; and 

(8) grant temporary custody of any minor child in common with the parties to the pro- 
tected party, if necessary. 

D. A district judge shall be available as determined by each senaaee district to hear petitions 
for emergency orders of protection. 

E. An emergency order of protection expires seventy-two hours after issuance or at the end of 
the next judicial day, whichever time is latest. The qupination date-shall be clearly Shalt on hon 
emergency order of protection. 

F. A person may appeal the issuance of an emergency order of protection to the court that x dol 
the order. An appeal may be heard as soon as the judicial day following the issuance of the order, 

G. Upon a proper petition, a district court may issue a temporary order of protection that 
is based upon the same incident of domestic abuse that was alleged: in an emergency order of 
protection. 

H. Emergency orders of protection are enforceable in the same manner as other orders of pro- 
tection issued pursuant to the provisions of the Family Violence Protection Act. _ 


History: Laws 1999, ch. 142, § 2; 2008, ch. 40, § 5. The 2008 amendment, effective July 1, 2008, changed 
"petitioner" to eager party" and! scene pak to "re- 
_ strained party". Toh ee 


40-13-4. Temporary order of protection; hearing; dismissal. 


A. Upon the filing of a petition for order of protection, the court shall: . 
(1) immediately grant an ex parte temporary order of protection without bond if theréli is 
probable cause from the specific facts shown by the affidavit or by the petition to give ite judge 
reason to believe that an act of domestic abuse has occurred; 
(2) cause the temporary order of protection together with notice of hearing to be served 
immediately on the alleged perpetrator of the domestic abuse; and 
(3) within ten days after the granting of the temporary order of protection, hold a fonre 
on the question of continuing the order; or 
(4) . if an ex parte order is not granted, serve notice to appear upon the parties and hold a 
hearing on the petition for order of protection within seventy-two hours after the filing of the peti- 
tion; provided if notice of hearing cannot be served within seventy-two hours, the temporary order 
of protection shall be automatically extended for ten days. 
B. Ifthe court grants a temporary order of protection, it may award temporary custody and 
visitation of any children involved when appropriate. 
C. Except for petitions alleging stalking or sexual assault, if the court finds that the alleged 
perpetrator is not a household member, the court shall dismiss the petition. : 


History: Laws 1987, ch. 286, § 4; 2008, ch. 40, § 6. _ The 2008 aninndintate effective July 1, 2008, added 
‘Subsections B and C, 
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40-13-5. Order of protection; contents; remedies; title to property Hot 
affected; mutual order of protection. 


A. Upon finding that. domestic abuse has occurred or upon stipulation of the parties, the court 
shall enter an order of protection ordering the restrained party to: 

(1) refrain from abusing the protected party or any other household member; and. » 

(2) ifthe order is issued pursuant to this section and if the court also determines that the 
restrained party presents a credible threat to the physical safety of the household member after 
the restrained party has received notice and had an opportunity to be heard or by stipulation aa 
the parties, to: 

(a) deliver any firearm in the restrained party's possession, care, custody or control to 
a law enforcement agency, law enforcement officer or "federal firearms licensee while the order of 
protection is in effect; and‘ 

(b) refrain from purchasing, receiving, or possessing or attempting to purchase, re- 
ceive or possess any firearm while:the order of protection is in effect. 

B. In an order of protection entered pursuant to Subsection A of this section, ‘the court shall 
specifically describe the acts the court has ordered the restrained party to do or refrain from doing. 
As a part of any order of protection, the court may: 

(1) grant sole possession of the residence or household to the protected party during the 
period the order of protection is effective or order the restrained party to provide temporary suit- 
able alternative housing for the protected party and any children to whom the restrained party 
owes a legal obligation of support; 

(2) award temporary custody of any childred involyed when appropriate and provide for 
visitation rights, child support and temporary support for the protected party on a basis that gives 
primary consideration to the safety of the protected party and the’children; : 

__(3)_ order that the restrained party shall not initiate contact with the protected party; 

(4)...restrain.a party from transferring, concealing, encumbering, or otherwise disposing of 
the other party's property or the joint property of the parties except in the usual course of business 
or for the necessities of life and require the parties to account to the court forall such transfer- 
ences, encumbrances and STP MGAuET AA mane after the order is served or communicated to the 
restrained party; =~ ¥ 

(5) order the ragteain ey party i reimburse the protected party or any other household 
member for expenses reasonably related to the occurrence of domestic abuse, including medical 
expenses, counseling expenses, the expense of seeking temporary shelter, expenses for the TePlace; 
ment or repair of damaged property or the expense of lost wages; 

(6) order the restrained party to participate in, at the restrained party § expense, sidfua’ 
sional counseling programs deemed appropriate by the court, including counseling programs for 
perpetrators of domestic abuse, alcohol abuse or abuse of controlled substances; and 

(7) order other injunctive relief as the court deems necéssary for the protection of a party, 
including orders to law enforcement agencies as provided by this section. 

C. The order of protection shall contain notice that violation of any provision of the order of 
protection is a violation of state law and that federal law, 18 U.S.C. 922, et seq., prohibits posses- 
sion of firearms by certain persons. 

D. Ifthe order of protection supersedes or.alters prior orders of the court pertaining to domes- 
tic matters between the parties, the order shall say so on its face. If an action relating to child cus- 
tody or child support is pending or has concluded with entry of an order at the time the petition for 
an order of protection was filed, the court may enter an initial order of protection, but the portion 
of the order dealing with child custody or child support will then be transferred to the court that 
has or continues to have jurisdiction over the pending or prior custody or support action. 

E. A mutual order of protection shall be issued only in cases where both parties have peti- 
tioned the court and ‘the court makes detailed findings of fact indicating that both parties acted 
primarily as aggressors and that neither party acted primarily in self-defense. 

F. Noorder issued under the Family Violence Protection Act shall affect.title to any property or 
allow a party to transfer, conceal, encumber or otherwise dispose of another party's i rd or the 
joint or community property of the parties. 


1115 


© 2022 State of New Mexico. New Mexico Compilation Commission, All rights reserved. 


40-13-5.1 DOMESTIC AFFAIRS 40-13-5.1 


G. Either party may request a review hearing to amend an order of protection. An order of 
protection involving child custody. or support may be modified without proof of a substantial or 
material change of circumstances. 

H. An order of protection shall not be ioe unless a petition or a counter petition has so filed. 


History: Laws 1987, ch. 286, § 5; 1993, ch. 109, § 38; “and from committing further acts of abuse or threats of 
2001, ch. 15, § 1; 2008, ch. 40, §-7; 2019, ch. 253, § 8, .... . abuse against petitioner, evidence that respondent posted 

The 2019 ‘amendment, eiiective July 1, 2019, revised on the internet numerous photos of petitioner snorting 
the required contents of an order of protection; in Subsec- prescription drugs, which were accompanied by state- 
tion A, added new paragraph designation "(1)" and new ments claiming that petitioner was a "junkie", a "drug- 
Paragraph A(2); added new subsection designation "B."; in addled imbecile" and a "drug-addicted hypocrite", and 
Subsection B, in the introductory clause, after the subsec- testimony from petitioner regarding the adverse effects, 
tion designation, added "In an order of protection entered including nightmares and thoughts of suicide, that re- 
pursuant to Subsection A of'this section"; deleted former spondent’s conduct had on petitioner’s life, there was suf- 
Subsection B; added new Subsection C and redesignated ficient evidence to support a finding that respondent’s on- 
former Subsections C through G as Subsections D through line activity caused petitioner severe emotional distress. 
H, respectively. ~~ Best v. Marino, 2017-NMCA-073, cert. denied. 

The 2008 amendment, effective July 1, 2008, changed Order of protection did not violate respondent’s 
"petitioner" to “protected party" and "respondent" to. "re- due process rights. — Where respondent was found in 
strained party" and added Subsections D and G, criminal contempt for her violation of an order of protec- 

The 2001 amendment, effective July 1, 2001, inserted tion, which expressly prohibited respondent from engag- 
Paragraphs A(5) and (6), which add provisions for finan- ing in conduct'that would cause petitioner to suffer se- 
cial remedies and counseling programs for victims of do- vere emotional distress, and where respondent repeatedly 
mestic abuse, and renumbered the remaining paragraph posted on the internet photos of petitioner snorting pre- 
accordingly. scription drugs, implying that petitioner had a substance 

The 1993 amendment, effective June 18, 19938, in Sub- abuse problem, accompanied by statements claiming that 
section A, in the first sentence of the introductory para- petitioner was a"junkie" a "drug-addled imbecile" and a 
graph, deleted "an act of" preceding "domestic abuse" and "drug-addicted hypocrite", respondent’s due process rights 
deleted "household member" following "respondent", sub- were not violated, because the order provided respondent 
stituted "the acts" for "in clear language understandable with sufficient notice that her online activity would con- 
to the respondent the behavior" in the second sentence stitute a violation. Best v. Marino; 2017-NMCA-073, cert. 
of the introductory paragraph, made a minor stylistic _ denied. 
change in Paragraph (2); and inserted "require the par- ~ Order of protection’s restriction of respondent’s 
ties" in Paragraph (4); added the second sentence in Sub- :. ability to access the internet was unconstitution- 
section C; and added the second sentence in Subsection E;.., . ally overbroad. — Where the district court issued an or- 


_ der of protection based on respondent’s sustained pattern 
ANNOTATIONS ’* of stalking and harassment of petitioner, the court’s re- 
Child custody. — As far as child custody matters are” striction of respondent’s ability to access the internet was 


concerned, the Family Violence Protection Act is to be used a clear prior restraint on respondent's first amendment 
only in emergency situations and as a temporary remedy _ rights and was not the least restrictive means by which to 
that is limited in scope. Lucero v. Pino, 1997-NMCA-089, address the harm in this case, and therefore the district 


124 N.M. 28, 946 P.2d 232: cert. denied, 123 N.M. 626, 944 ‘court’s restriction was unconstitutionally overbroad and 
P2d 274. .\-'»4 violated respondent’s first amendment rights. Best v. Ma- 
Expiration of custody order. — me of whether an. 770, 2017-NMCA-073, cert. denied, 
order transferring child custody under the Family Vio- Double j jeopardy, — Where provision in order prohib- . 
lence Protection Act should have been declared void under iting domestic violence (OPDV) prohibiting "battering in 
Rule 1:060B (4) NMRA was moot since the order’had ex-’ any manner" contained all elements of the statutorily de- 
pired. Lucero v. Pino, 1997-NMCA-089, 124 N.M. 28, 946 © fined offense of battery, a criminal prosecution for battery 
P.2d 232, cert. denied, 123 N.M. 626, 944 P2d 274. following a contempt proceeding for violating the OPDV 
Respondent’s conduct constituted "severe emo- violated defendant's right against double jeopardy. State 
tional distress". — Where respondent appealed the dis- v. Powers, 1998-NMCA-133, 126 N.M, 114, 967 P.2d 454, 


trict court’s finding that respondent violated an order of cert. denied, 127 N,M, 392, 981 P.2d 1210. 
protection that prohibited her from contacting petitioner 


40-13-5.1. Extended order of protection. 


A. Inthe sentencing proceeding for a person convicted of criminal sexual penetration pursuant 
to Section 30-9-11 NMSA 1978, a prosecutor may request that the criminal court grant the victim 
an order of protection to remain in effect for the duration of the criminal court's jurisdiction over. 
the person, 

B. At any time after the nehcariineph of a criminal court's jurisdiction. over a person against 
whom an order of protection was granted pursuant to a request pursuant to Subsection A of this 
section, the victim may: 

(1). .file a petition for an order of protection against the-person; and 
(2)... submit evidence of the person's conviction for criminal sexual penetration, including 
out-of-state, as cause for the court to grant the order of protection. 
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C. Based on evidence submitted pursuant to Subsection B of this section, a court may take 
judicial notice of the facts that led to a person's conviction for criminal sexual penetration and a 
victim shall not be required to appear before the court on the victim's petition for an order of pro- 
tection; provided, however, that another’person may appear on the victim's behalf. 

D. A court may grant an order of protection pursuant to this section for any length of time, 
including for a victim's lifetime. _. 

E. Notwithstanding the provisions of Subsection C of Section 40-13-6 NMSA 1978, an order 
of protection granted pursuant to this section shall continue until the expiration provided in the 
order, if any, or until modified or rescinded upon a motion by the victim. 


History: Laws 2016, ch. 32, § 1 and Laws 2016, ch. Compiler’s notes. — Laws 2016, ch. 32, § 1 and Laws 
33, § 1. 2016, ch. 33, § 1, both effective July 1, 2016, enacted iden- 
Effective dates. — Laws 2016 , ch. 32, § 2 and Laws tical new sections. The section was set out as énacted by 


2016, ch. 33, § 2 made Laws 2016, ch. 32, § 1 and Laws Laws 2016, ch. 33, § 1. See 12-1-8 NMSA 1978. 
2016, ch. 33, § 1 effective July 1, 2016. 


40-138-6. Service of order; duration; penalty; remedies not exclusive. 


_ A. An order of protection granted under the Family Violence Protection Act shall be filed with 
the clerk of the court, and a copy shall be sent by the clerk to the local law enforcement agency. 
The order shall be personally served upon the restrained party, unless the restrained party or the 
restrained party's attorney was present at the time the order was issued. The order shall be filed 
and served without cost to the protected party. 

B.. A local law enforcement, agency receiving an order of protection from the clerk of the court 
that was issued under the Family Violence Protection Act shall have the order entered in the na- 
tional crime information center's order of protection file within seventy-two hours of receipt. This 
does not include temporary orders of protection entered pursuant to the provisions of Section 40- 
13-4 NMSA 1978. 

C. An order of protection granted by the court involving custody or support shall be effective 
for a fixed period of time not to exceed six months. The order may be extended for good cause upon 
motion of the protected party for an additional period of time not. to exceed six months. Injunctive 
orders shall continue until modified or rescinded upon motion by either party or r until the court 
approves a subsequent consent agreement entered into by the parties. 

D. A peace officer may arrest without a warrant and take into custody a restrained party whom 
the peace officer has probable cause to believe has violated an order of protection that is issued 
pursuant to the Family Violence Protection Act or entitled to full faith and credit. 

E. Arestrained party convicted of violating an order of protection granted by a court under the 
Family Violence Protection Act.is guilty of a misdemeanor and shall be sentenced in accordance 
with Section 31-19-1 NMSA 1978. Upon a second or subsequent conviction, an offender shall be 
sentenced to a jail term of not less than seventy-two consecutive hours that shall not be sus- 
pended, deferred or taken under advisement. 

F. In addition to any other punishment provided in the Family Violence Protection Act, the 
court shall order a person convicted to make full restitution to the party injured by the violation 
of an order of protection and shall order the person convicted to participate in and complete a pro- 
gram of professional counseling, at the person's own expense, if possible. 

G. In addition to charging the person with violating an order of protection, a peace officer shall 
file all, other possible criminal charges arising from an incident of domestic abuse when probable 
cause exists, 

H. The remedies keethen in the Ryenlis Violence Protection Act are in addition to any other 
civil or criminal remedy available to the protected party or the state. 


History: Laws 1987, ch. 286, § 6; 1993, ch. 109, § 4; other states; in Subsection D, after "A peace officer", de- 


1995, ch. 176, § 3; 1997, ch. 59, § 1; 1999, ch. 48, § 1; leted "shall" and added "may"; and deleted former Sub- 

2007, ch. 81, § 1; 2008, ch. 40, § 8; 2013, ch. 47, § 10. section E, which required state courts to give full faith 

The 2013 amendment, effective July 1, 20138, de- and credit to protection orders issued by tribal courts 

leted provisions that provided for the enforcement of and courts in other states, unless the protection order 

orders of protection issued by tribal courts and courts of was not based on a pleading seeking a protection order 
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or findings that each party was entitled to a protection : the general criminal intent instruction consistent with 
order. UJI 14-141 NMRA, the general criminal intent instruc- 

The 2008 amendment, effective July 1, 2008, changed tion was insufficient because knowledge and intent are 

"petitioner" to"protected party" and "respondent" to "re - separate, not synonymous, elements and the district court 
strained party". * erred in failing to instruct the jury of a knowing violation. 

The 2007 amendment, effective June 15, 2007, adds a State v. Ramos, 2013-NMSC-031. 
new Subsection B to require local law enforcement agen- Double jeopardy. — Where defendant had been con- 
cies to enter orders of protection in the national crime in- victed of contempt, a misdemeanor, for violating a domes- 
formation center's order of protection file within 72 hours tic violence, protective order and sentenced to jail time, 
of receipt, double jeopardy did not bar prosecution of defendant for 

‘The 1999 amendment, effective July 1, 1999, in Subsec- the offenses of stalking and harassment stemming from 
tion D added "and orders of protection issued by the courts the same conduct that gave rise to the contempt adjudi- 
and other states" at the end of the first sentence, added the cation, State v. Gonzales, 1997-NMCA-039, 123 N.M. 337, 
second sentence, and added Paragraphs (1) and (2). 940 P.2d 185. 

The 1997 amendment, effective June 20,. 1997, in- Because the crimes of Kidnapping and attempted crim- 
serted "filed and" preceding "served" in the last sentence inal sexual penetration contain elements not contained 
of Subsection A. . . in the order prohibiting, domestic violence (OPDV) ob- 

The 1995 amendment, effective July 1, 1995, deleted tained by victim against defendant, defendant's double 
the first part of the last sentence of Subsection A which jeopardy rights were not violated by his conviction for 
read, "If the petitioner has been found by the court to be those crimes following his conviction for contempt for 
unable to pay court costs", and substituted "abuse" for violating the OPDV. State v. Powers, 1998-NMCA-133, 
"violence" in Subsection G. 126'N.M. 114, 967 P.2d 454, cert. denied, 127 N.M. 392, 

The 1993 amendment, effective June 18, 1993, in n Sub- 981 P.2d 1210. 
section A, substituted "local law enforcement agency" for - Where the order of protection clearly and unambigu- 
"to the state police or to the municipal police of the city in ously ordered defendant not to."contact" victim, each and 
which the court is located" in the first sentence; in Subsec- every time defendant called victim on two separate dates 
tion B, in the first sentence, inserted "involving custody in the same year, he made a "contact" with victim in vio- 
or support" and substituted "six" for "three", substituted lation of the order of protection.. Because the legislature 
"six" for "three" in the second sentence, and added the has made its intent clear that each violation will be pun- 
third sentence; added Subsections D through G and re- ished separately, defendant's right to be free from double 
designated former Subsection D as present Subsection H. jeopardy in sentencing was not violated. State v. McGee, 

iy 2004-NMCA-014, 185 N.M, 78, 84 P.3d 690, cert denied, 
| _. ANNOTATIONS 2004-NMCERT-001 135 N.M., 160, 85 P.3d 802. 

Knowledge is an element of the crime of violat- Intent of act. — The Family Violence Protection Act 
ing an order of protection which requires the state to clearly reflects its intent that each violation shall be sub- 
prove knowledge of the protective order and the presence ject to a separate prosecution and punishment. State v. 
of the protected person within the protected zone. State v. McGee, 2004-NMCA-014, 185 N.M. 73, 84 P.3d 690, cert 
Ramos, 2013-NMSC-031, denied, 2004-NMCERT-001 135 N.M, 160, 85 P.3d 802. 

‘Where defendant was tried for violating a protection Law reviews. — For article, "The New Mexico Law Re- 
order; the district court refused defendant’s jury instruc- view Presents a Symposium on Enforcing the Judgments 
tion that required the jury to find that defendant "know- of Tribal Courts: A Different Kind of Symmetry," see 34 
ingly" violated the protection order; and the district court . N.M.L. Rev, 263 (2004). 


granted defendant’s Sardis request to give the jury 


40-18-7. Law enforcement officers; emergency assistance; limited 
liability; providing notification to victims when an alleged 
perpetrator is released from detention; statement in 
judgment and sentence document. 


A. A person who allegedly has been a victim of domestic abuse may request the assistance of 
a local law enforcement agency. 

B. A local law enforcement officer responding to the request for assistance shall be required to 
take whatever steps’ are reasonably necessary to protect the victim as further domestic abuse, 
including: 

(1) advising the — of the remedies available under the Family Vinhdnes Protection Act; 
the right to file a written statement, a criminal complaint and a request for an arrest warrant; and 
the availability of domestic violence shelters, medical care, counseling and other services; 

(2) upon the request of the victim, providing or arranging for para! steps te of the victim 
to a medical facility or place of shelter; 

(3) upon the request of the victim, accompanying the victim to the victim's residence to ob- 
tain the victim's clothing and personal effects required for immediate needs and the clothing and 
personal effects of any children then in the care of the victim; 

(4). upon the request of the victim, assist in placing the victim in possession of the devellins 
or premises or otherwise assist in execution, enforcement or service of an order of protection; 


1118 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved, 


40-13-7.1 FAMILY VIOLENCE PROTECTION 40-13-7.1 

(5) arresting the alleged perpetrator when appropriate and including a written statement 
in the attendant police report to indicate that the arrest of the alleged perpetrator was, in whole or 
in part, premised upon probable cause to believe that the alleged perpetrator committed domestic 


abuse against the victim and, when appropriate, indicate vat the party arrested was the predomi- 


nant aggressor; and 


(6) advising the victim when appropriate of the procedure for initiating proceedings under 
the Family Ayia sn Protection Act or criminal proceedings and of the importance of preserving 


evidence. 


C. The jail or cette center shall make a reasonable attempt to notify the arresting law 
enforcement agency or officer when the alleged perpetrator is released from custody. The arrest- 
ing law enforcement agency shall make a reasonable attempt to notify the victim that the alleged 


perpetrator is released from custody. 


D. Any law enforcement officer responding to a request for assistance under the Family Violence 
Protection Act is immune from civil liability to the extent allowed by law. Any jail, detention center 
or law enforcement agency that makes a reasonable attempt to provide notification that an alleged 
perpetrator is released from custody is immune from civil liability to the extent allowed by law. 

EK. A statement shall be included in a judgment and sentence document to indicate when a 
conviction results from the commission of domestic abuse. 


History: Laws 1987, ch. 286, § 7; 1995, ch. 54, § 1; 
2008, ch. 40, § 9. 

The 2008 amendment, effective July 1, 2008, changed 

"petitioner" to "victim" and "abusing household member" 
to "alleged perpetrator"; in Paragraph (1) of Subsection 
B, authorized a law enforcement officer to file a criminal 
complaint; and in Paragraph (5) of Subsection B, autho- 
rized a law enforcement officer to indicate that the party 
arrested was the predominant aggressor. 

The 1995 amendment, effective July 1, 1995, added 
"providing notification to,victims when an abusing house- 
hold member is released from detention; statement in 
judgment and sentence document" in the section heading, 
added the language beginning "and including a written 
statement" at the end in Paragraph (5) of Subsection B, 
added Subsections C and E, redesignated former Subsec- 
tion C as Subsection D, and added the second sentence in 
Subsection D. 


ANNOTATIONS 


Provisions of Article not to be pretext for search. 
— An arrest under the Family Violence Protection Act 
was not authorized where the victim of abuse was no 
longer in danger and the arrest of the alleged abuser 
was a mere pretext to search for drugs. State v. Miller, 
1997-NMCA-060, 123 N.M. 507, 943 P.2d 541. 

Family Violence Protection Act does not cir- 
cumvent warrant requirement. — Where officers 


responded to a domestic violence call made by defendant’s 
girlfriend, who had been staying at defendant’s apart- 
ment for a few days, the officers’ entry into the apartment 
and subsequent discovery and seizure of drug parapher- 
nalia was not valid under the community caretaker doc- 
trine or any other exception to the warrant requirement, 
because defendant had already left the apartment and 
the officers did not have credible and specific informa- 
tion that a victim was likely to be located at a particular 
place and in need of immediate aid to avoid great bodily 
harm or death, and although the Family Violence Pro- 
tection Act contemplates law enforcement assistance to 
protect a victim of domestic violence from further abuse 
when retrieving items from inside the victim’s residence, 
it does not circumvent the requirement that only a genu- 
ine emergency will justify entering and searching a resi- 
dence without a warrant and without consent, and in this 
case there was no indication of an emergency inside the 
apartment justifying a warrantless entry. State v. Ramos, 
2017-NMCA-041. 

Arrest without a warrant. — A law enforcement 
officer may arrest, without a warrant, an offender who 
commits a misdemeanor domestic violence offense and 
leaves the scene prior to the officer’s arrival, provided 
that the arrest is reasonably prompt and reasonably 
necessary to protect the victim. 2005 Op. Att'y Gen. 
No. 05-05. 


40-13-7.1.. Medical personnel; documentation of domestic abuse. 


A. When medical personnel who are interviewing, examining, attending or treating a person: 
(1) receive a report from the person of an act of domestic abuse, the medical personnel 
shall document the nature of the abuse and the name of the alleged perpetrator of the abuse in 
the person's medical file and shall provide the person with information and referral to services for 


victims of domestic abuse; or 


(2) may have reason to believe or suspect that the person is a victim of domestic abuse, the 
medical personnel shall provide the person with information and referral to services for victims of 


domestic abuse. 


B. Medical and other health care related information or communications concerning domestic 
abuse of a person obtained by or from medical personnel during the course of an interview, exami- 
nation, diagnosis or treatment are confidential communications unless released: 
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(1). with the prior written consent of the person; 

(2) . pursuant to a court order; or seit 

(3) when necessary to provide treatment, payment and ae ae in accordance with the 
federal Health Insurance Portability and Accountability Act. Hinds 

C. As used in this section, "medical personnel" means: 

(1) licensed health care practitioners; Sie Wil fei ‘ic 

(2) licensed emergency medical technicians; ) 4 

(3) health care practitioners who interview, examine, abtertd or Besath a person and sR are 
under the guidance or supervision of licensed health care brnaisiaoner and ) 

(4) residents and interns. 


History: Laws 2005, ch, 281, § 1. : " Effective sabes — Laws 2008, Bi 281, §2 2, made this 
section effective July.1, 2005, 


ait Fs 
SF 8 | Ely} 


40-13-8. Repealed. = Idenoeacr 2.292 


Repeals. — Laws 2005, ch. 30, § 3 repealed 40- 13- 8 | 4 2005. For provisions of former section, see the 2004 NMSA 
NMSA 1978, as enacted by Laws 1992, ch. 107, § 1, relat- 1978) on i WME Source com. 
ing toa domestic violence pilot program, effective July 1, o's 


40-13-9. Domestic violence special commissioners; appointment; _ 
qualifications. 


A. A domestic violence special commissioner shall be appointed by and serve at the Dinette of 
the chief judge of the judicial district to which the officer is assigned. ; . 
B. A domestic violence special commissioner shall: 

(1) be an attorney licensed to practice law in New Mexico; 

(2) have a minimum of three years experience in the practice of baw and be knowledgeable 
in the area of domestic relations and domestic violence matters; and 

(3) conform to Canons 21-100 through 21-500 and 21-700 of the Code of Judicial Conduct 
as adopted by the supreme court. Violation of any such canon shall be grounds for dismissal of any 
domestic violence special commissioner, 


History: Laws 2005, ch. 80, § 1. Effective dates. — Laws 2005, ch. 380, § a made this 
Cross references. — For domestic violence’ special section effective July 1, 2005. : 
commissioners duties, see Rule 1-053.1 NMRA, 


40-13-10. Special commissioners; powers; duties. 


A. A domestic violence special commissioner shall perform the folowing ditidst in carrying out 
the provisions of the Family Violence Protection Act: _ 
(1) review petitions for orders of protection and motions to enforce, modify or terminate 
orders of protection; 
(2) ifdeemed necessary, interview petitioners. Any interview shall be on the record; 
(3) conduct hearings on the merits of petitions for orders of protection and motions to en- 
force, modify or terminate orders of protection; and 
(4) prepare recommendations to the district court regarding petitions for orders of protec- 
tion and motions to enforce, modify or terminate orders of protection. 
B. All orders must be signed by a district court judge before the recommendations of a domestic 
violence special commissioner become effective. 


History: Laws 2005, ch. 30, § 2. ANNOTATIONS 
Cross references. — For domestic violence special 
commissioners duties, see Rule 1-053.1 NMRA. Law reviews. — For comment, "District Court Review 
Effective dates. — Laws 2005, ch. 30, § 4, made this of Judicial Officers in New Mexico Domestic Violence and 
section effective July 1, 2005. Domestic Relations Cases: Rethinking tae. ea eriah see 86 


N.M.L. Rev. 487 (2006). if 


f 
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40-13-11. Repealed. 


Repeals. — Laws 2018, ch. 40, § 10 repealed 40-13-11 provisions of former section, see the 2017 NMSA 1978 on 
NMSA 1978, as enacted by Laws 2007, ch. 131, § 1, re- NMOneSource,com. 
lating to substitute address, effective July 1, 2018. For 


40-13-12. Limits on internet publication. 


A'state agency, court or political subdivision of the state, including a magistrate or municipal 
court, judicial district, law enforcement agency, county, municipality or home-rule municipality, 
shall not make available publicly on the internet any information that would likely reveal the 
identity or location of the party protected under an order of protection. A state agency, court or 
political subdivision may’ share court-generated and law enforcement-generated information con- 
tained in secure, government registries for protection order enforcement purposes. 


History: Laws 2008, ch. 40, § 10. , ' Effective dates. — Laws 2008, ch. 40, § 11 made this 
section effective July 1; 2008. 


40-13-13. Relinquishment of firearms; penalty. 


A. After the court has issued notice that the restrained party is subject to the provisions of 
Paragraph (2) of Subsection A of Section 40-13-5 NMSA 1978, the restrained party shall relinquish 
all firearms in the restrained party's immediate possession or control or subject to the restrained 
party's possession or control in a safe manner to ‘a law enforcement officer, a law enforcement 
agency or federal firearms licensee within forty-eight hours of service of the order. 

B. A law enforcement officer or law enforcement agency shall take possession of all firearms 
subject to the order of protection that are relinquished by the restrained party or are in plain sight 
or are discovered pursuant to a lawful search. 

C. A law enforcement officer or law enforcement agency that takes temporary possession of a 
firearm pursuant to this section shall: 

(1) prepare a receipt identifying all firearms that have been relinquished or taken; 

(2) provide a copy of the receipt to the restrained party; 

(3) provide a copy of the ss isegat to the Poe within seventy-two hours of taking pos- 
session of the firearm; 

(4) file the original receipt with ri: court that issued the order of protection within 
seventy-two hours of taking possession of the firearm; and 

(5) ensure that:the law enforcement agency retains a copy of the receipt. 

D. An order of protection issued pursuant to Section 40-13-5 NMSA 1978 shall include: 

(1). astatement that the restrained party shall not purchase, receive, transport, possess or 
have custody or control of a firearm while the order of protection is in effect; 
(2) a description of the requirements for the relinquishment of firearms as provided in this 
section; 
(3) astatement that within seventy-two hours of the issuance of the order of protection the 
restrained party must file with the court issuing the order: 
(a) a receipt identifying all firearms that have been Spies or taken by a law 
enforcement officer or law enforcement agency; or 
(b) adeclaration of non-relinquishment; 
(4) the expiration date of relinquishment; 
(5) the address of the court that issued the order of rotection: and 
(6) astatement that violation of any provision of the order of protection is a violation of state 
law and that federal law, 18 U.S.C. 922, et seq., prohibits possession of firearms by certain persons. 

E. Ifthe respondent is present at the hearing on the order of protection, the court shall provide 
the respondent with a receipt form to identify all firearms to be surrendered or, if the respondent 
has no firearms to relinquish, a declaration of non-relinquishment. Shi court shall accept the com- 
pleted form from the respondent for immediate filing. 
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F. Evidence establishing ownership or possession of a firearm pursuant to this section shall 
not be admissible as evidence in any criminal proceeding. 

G. The law enforcement agency or federal firearms licensee with custody of a surrendered or 
seized firearm shall make the firearm available to a formerly restrained party within three busi- 
ness days of receipt of a request from a formerly restrained party who is then currently eligible to 
own and possess a firearm. 

H. A formerly restrained party who has surrendered or had firearms taken by a law enforce- 
ment officer or law enforcement agency pursuant to this section who does not wish the firearm re- 
turned or who is no longer eligible to possess a firearm may sell or transfer the firearm to a federal 
firearms licensee. The law enforcement agency shall not release the firearm to a federal firearms 
licensee until: 

(1) the federal firearms licensee has displayed proof that the formerly Peaitsiried party 
has transferred the firearm to the licensee; and 
(2) the law enforcement agency has verified the transfer with the formerly restrained party. 

I. A law enforcement agency holding a firearm relinquished pursuant to this section may dis- 
pose of the firearm twelve months from the date of proper notice to the formerly restrained party 
of the intent to dispose of the firearm, unless another person claiming to be the lawful owner 
presents written proof of ownership. If the firearm remains unclaimed after twelve months from 
the date of notice, no party shall assert ownership and the law enforcement agency may dispose 
of the firearm. For the purposes of this subsection, "dispose" means to destroy.a firearm or sell or 
transfer the firearm to a federal firearms licensee. 

J. The provisions of this section shall not be interpreted to require a federal frearmas licensee 
to purchase or accept possession of a firearm from a restrained party. 

K, The administrative office of the courts shall develop a standard receipt form and declara- 
tion of non-relinquishment form for use under this section. 


History: Laws 2019, ch. 253, § 4. Effective dates. — Laws 2019, ch, 258, § 5 made Tawi 


2019, ch. 253, § 4 effective July 1, 2019, 
ARTICLE 13A 


Uniform Interstate Enforcement of Domestic Violence 
Protection Orders 


Sec. Sec. 
40-18A-1. Short title, 40-13A-5. Registration of foreign protection order. 
40-13A-2. Definitions. 40-13A-6, Limits on internet publication. 
40-13A-3. Judicial enforcement of a foreign protection 40-13A-7. Other remedies. 

order. 40-13A-8. Uniformity of application and construction. 
40-13A-4. Nonjudicial enforcement of foreign protection 40-13A-9. Transitional provision. 

order. 


40-13A-1. Short title. 


Sections 1 through 9 [40-18A-1 through 40-13A-9 NMSA 1978] of this act may be cited as is 
"Uniform Interstate Enforcement of Domestic Violence Protection Orders Act". 


History: Laws 2018, ch. 47, § 1. Effective dates. — Laws 2013, ch. 47, § 11 provided 
, _ that the Uniform Interstate Enforcement of Domestic Vio- 
_ lence Protection Orders Act was Seen July 1, 2013. 


40-13A-2. Definitions. 


As used in the Uniform Interstate Enforcement of Domestic Violence Protection Orders Act: 
A. "foreign protection order" means a protection order issued by a tribunal of another state; 
B, "issuing state" means the state whose tribunal issues a protection order; 
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C. "mutual foreign protectionorder" means a foreign protection order that includes provisions 
in favor of both the protected individual seeking enforcement of the order and the respondent; 

D. "protected individual" means a person protected by a protection order; 

E. "protection order" means an injunction or other order, issued by a tribunal under the do- 
mestic violence, family violence or antistalking laws of the issuing state, to prevent a person from 
engaging in a violent or threatening act stag ap harassment of, COMeaCE or communication with or 
physical proximity to another person; 

F. "respondent" means the person against whom enforcement ofa protection order is sought; 

G. "state" means a state of the United States, the District of Columbia, Puerto Rico, the United 
States Virgin Islands or any territory or insular possession subject to the jurisdiction of the United 
States. "State" includes an Indian pueblo, tribe, nation or band that has jurisdiction to issue pro- 
tection orders; and 

H. "tribunal" means a court, agency or other entity authorized by law to issue or modify a pro- 
tection order. 


History: Laws 20138, ch. 47, § 2. Effective dates. — Laws 2013, ch. 47, § 11 provided 
: that the Uniform Interstate Enforcement of Domestic Vio- 
lence Protection Orders Act was effective July 1, 2013. 


40-13A-3. Judicial enforcement of a foreign protection order. 


A. A person may seek enforcement of a valid foreign protection order in a New Mexico tribunal. 
The tribunal shall enforce the terms of the order, including terms that provide relief that a New 
Mexico tribunal would lack power to provide but for this section. The tribunal shall enforce the 
order, whether the order was obtained by independent action or in another proceeding, if it is an 
order issued in response to a complaint, petition or motion filed by or on behalf of a person seek- 
ing protection. In a proceeding to enforce a foreign protection order, the tribunal shall follow New 
Mexico procedures for the enforcement of protection orders. 

B. A New Mexico tribunal shall not enforce a foreign protection order issued by a tribunal of 
a state that does not recognize the ae of a protected individual to seek enforcement of the 
order. 

C. A New Mexico tribunal shall enforce the provisions of a valid foreign protection order gov- 
erning custody and visitation, if the order was issued in accordance with the jurisdictional require- 
ments governing the issuance of custody and visitation creer in The issuing state. 

D. A foreign protection order is valid if it: 

(1) identifies the protected individual and the respondent, 

(2) is currently in effect; 

(3) was issued by a tribunal that had jurisdiction over the parties and subject matter un- 
der the law of the issuing state; and 

(4) ‘was issued after the respondent was given reasonable notice and had an opportunity 
to be heard before the tribunal issued the order or, in the case of an ex parte order, the respondent 
was given notice and has had or will have an opportunity to be heard ‘within a reasonable time 
after the order was issued in a manner consistent with the due process rights of the respondent. 

E. A foreign protection order valid on its face is prima facie evidence of its validity. 

F. Absence of any of the criteria for validity of a foreign protection order is an affirmative de- 
fense in an action seeking enforcement of the order. 

G. A New Mexico tribunal may enforce provisions of a mutual foreign protection order only if: 

(1) both parties filed a written pleading seeking a protection order from the tribunal of the 
issuing state; and 

(2) the tribunal of the issuing state made specific findings that each party ¥ was entitled to 
a protection order. 


History: Laws 2013, ch. 47, § 3. . Effective dates. — Laws 2013, ch. 47, § 11 provided 
that the Uniform Interstate Enforcement of Domestic Vio- 
lence Protection Orders Act was effective July 1, 2013. 
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40-13A-4. Nonjudicial enforcement of foreign protection order. 


A. A New Mexico law enforcement officer, upon determining that there is probable cause to be- 
lieve that.a valid foreign protection order exists and that the order has been violated, shall enforce 
the order. as if it were the order of a New; Mexico tribunal..Presentation of a foreign,protection or- 
der that identifies both the protected individual and the respondent and that, on its face, appears 
to be in effect constitutes probable cause to believe that a valid foreign protection order exists. For 
the purposes of this section, a protection order may be inscribed on.a tangible medium or may have 
been stored in an electronic or other medium if it is retrievable in perceivable form. Presentation 
of a certified copy of a protection order is not required for enforcement. 

B. If a foreign protection order is not presented, a New Mexico law enforcement, officer may 
consider other information in determining whether there is probable cause to believe that a valid 
foreign protection order exists. 

C. Ifa New Mexico law enforcement officer determines that an otherwise valid RES, protec- 
tion order cannot be enforced because the respondent has not been notified or served with the 
order, the officer shall inform the respondent of the order, make a reasonable effort.to serve the 
order upon the respondent and allow the respondent a reasonable opportunity to comply with the 
order before enforcing the order. 

D. Registration or filing of a foreign protection order in New Mexico is not required for the 
enforcement of a valid foreign protection order pursuant to the Uniform Interstate Enforcement of 
Domestic Violence Protection Orders Act. 


History: Laws 2013, ch. 47, § 4. Effective dates. — Laws 2013, ch. 47, § 11 provided 
that the Uniform Interstate Enforcement of Domestic Vio- 
lence Protection Orders Act was effective July 1, 2013, 


40-13A+5. Registration of foreign protection order. | 


A. Aperson may registera foreign protection order in New Mexico.To register a foreian protec- 
tion order, a person shall present to the clerk of the district court: 

(1) a copy of the foreign protection order that has been certified by ae issuing tribunal; 
and 

(2). an affidavit by the protected individual stating that, to the best of the protected indi- 
vidual's knowledge, the foreign protection order is currently i in effect. 

B. The clerk shall register the foreign protection order in accordance with.this section. After 
the foreign protection order is registered, the clerk shall furnish,to the person registering the or- 
der a certified copy of the registered order and shall send a copy of the registered order to the local 
law enforcement agency, The clerk shall not notify the respondent that the foreign protection order 
has been registered in New Mexico unless requested to do so by the protected individual. 

C. Aregistered foreign protection order that is inaccurate or is not currently in effect, shall be 
corrected or removed from the tribunal's records in accordance with New Mexico law. 

D, A foreign protection order registered under.the Uniform Interstate Enforcement of Domes- 
tic Violence Protection Orders Act may be entered in any state or federal registry.of protection 
orders in accordance with applicable law. | 

K.. A fee shall not be charged for the registration of a foreign protection. order. 


History: Laws 2013, ch, 47,85. |, Effective dates, — Laws 2013, ch.,47, § 11 provided 
MTS that the Uniform Interstate Enforcement of Domestic Vio- 
lence Protection Orders Act was effective July 1, 2013. 


40-13A-6. Limits on internet publication. vm 


A state agency, court or political subdivision of the state, including a magistrate or municipal 
court, judicial district, law enforcement agency, county, municipality or home-rule municipality, 
shall not make available publicly on the internet any information regarding the registration of, 
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filing of a petition for or issuance of a protection order, restraining order or injunction pursu- 
ant to the Uniform Interstate Enforcement of Domestic Violence Protection Orders Act, whether 
the filing or issuance occurred in New Mexico or any other state. However, the provisions of the 
preceding sentence shall not apply to a filing or issuance on the New Mexico state judiciary's 
statewide case management and e-filing system, but the address of a protected person shall be 
redacted from any such filing or issuance. A state agency, court or political subdivision may share 
court-generated and law enforcement-generated information contained in secure, governmental 
registries for protection order enforcement purposes. 


History: Laws 2018, ch. 47, § 6. Effective dates. — Laws 2013, ch. 47, § 11 provided 
that the Uniform Interstate Enforcement of Domestic Vio- 
lence Protection Orders Act was effective July 1,.2013. 


40-13A-7. Other remedies. 


A protected individual who pursues remedies under the Uniform Interstate Enforcement of Do- 
mestic Violence Protection Orders Act is not precluded from ‘Purewing other legal or equitable 
remedies against the respondent. 


History: Laws 2013, ch. 47, § 7. : Effective dates. — Laws 2013, ch. 47, § 11 provided 
that the Uniform Interstate Enforcement of Domestic Vio- 
lence Protection Orders Act was effective July 1, 2013. 


40-13A-8. Uniformity of application and construction. 


In applying and construing the Uniform Interstate Enforcement of Domestic. Violence Protec- 
tion Orders Act, consideration shall be given to the need to promote uniformity of the law with 
respect to its subject matter among the states that enact that act. 


History: Laws 2013, ch. 47, § 8. Effective dates. — Laws 2013, ch. 47, § 11 provided 
that the Uniform Interstate Enforcement of Domestic Vio- 
lence Protection Orders Act was effective July 1, 2013, 


40-13A-9. Transitional provision. 


The Uniform Interstate Enforcement of Domestic Violence Protection Orders Act applies to pro- 
tection orders issued before July 1, 2018 and to continuing actions for enforcement of foreign protec- 
tion orders commenced before July 1, 2013. A request for enforcement of a foreign protection order 
made on or after July 1, 2013 for violations of a foreign protection order occurring before July 1, 2013 
is governed by the Uniform Interstate Enforcement of Domestic Violence Protection Orders Act. 


History: Laws 2018, ch. 47, § 9. Effective dates. — Laws 2013, ch. 47, § 11 provided 
that the Uniform Interstate Enforcement of Domestic Vio- 
lence Protection Orders Act was effective July 1, 2013. 


ARTICLE 13B 
Confidential Substitute Address 


Sec. Sec. 
40-13B-1. Short title. 40-18B-6. Change of participant name, address or tele- 
40-18B-2, Definitions. phone number; requirements. 
40-13B-3.. Confidential substitute address program; ap- 40-13B-7, Participant decertification. 

plication. © 40-138B-8. Participant records; confidentiality; disclosure 
40-13B-4. Secretary of state; duties; service on partici- prohibited, 

pant.. 40-13B-9; Rules. 


40-13B-5. Agencies; use of confitental substitute ad- 
dress; public records. 
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40-13B-1. Short title. 


This act [40-138B-1 chide 40-138B-9 NMSA BCA may be cited as the "Confidential Substitute 
Address Act". 


History: Laws 2018, ch. 40, § 1. | Effective dates. — Laws 2018, ch, 40, § 11 made Laws 
2018, ch. 40, § 1 effective July 1, 2018. 


40-13B-2. Definitions. 


As used in the Confidential Substitute Address Act: 

A. nagency" means an agency of the state or of a political subdivision of the state; 

B. "applicant" means a person who submits an application to participate in the confidential 
substitute address program; 

C. "application assistant" means a person who works or volunteers for. a domestic viomnes or 
sexual assault program and who.assists in preparing an application for the confidential substitute 
address program; 

D. "confidential substitute id reee? means an aaarene designated for a participant by the sec- 
retary of state pursuant to the Confidential Substitute Address Act; 

E. "delivery address" means the address where an applicant or a participant receives mail, and 
it may be the samé as the person's residential address; 

F. "domestic violence" means "domestic abuse", as defined in the Family Violence Protection 
Act [Chapter 40, Article 18 NMSA 1978]; 

G. "participant" means a person certified to participate in the confidential substitute address 
program pursuant to the Confidential Substitute Address Act; 

H. "public record" means "public records", as defined in the Inspection of Public Records Act 
[Chapter 14, Article 2 NMSA 1978]; and | | : 

I. "residential address" means the street address where an applicant or participant resides or 
will relocate. 


History: Laws 2018, ch. 40, § 2. Effective dates. — Laws 2018, ch. 40, § 11 made Laws 
2018, ch. 40, § 2 effective July 1, 2018. 


40-13B-3. Confidential substitute address program; application. — 


A. The "confidential substitute address program" is created in the office of the secretary of 
state to provide a process by which a victim of domestic violence may protect the confidentiality of 
the victim's residential and delivery addresses in public records. 

B. An applicant, with the assistance of an application assistant, shall submit an application to 
the secretary of state on a form prescribed by the secretary of state. The application assistant's sig- 
nature shall serve as recommendation that the applicant participate in the confidential substitute 
address program. 

C. An application shall be signed and dated by the applicant and the application assistant and 
shall include: 

(1) the applicant's name; 

(2) the applicant's statement that the mentee iat ot for the safety of the applicant, the 
applicant's child or another person in the applicant's household, because of a threat of immediate 
or future harm; 

(3) the applicant's statement that the disclosure of the applicant's residential or delivery 
address would endanger the applicant, the applicant's child or another person in the applicant's 
household; 

(4) the applicant's statement that the applicant has confidentially relocated i in the past 
ninety days or will relocate within the state in the next. ninety.days; 

(5) a designation of the secretary of state as the applicant’ s agent for the purpose of receiv- 
ing mail, deliveries and service of process, notice or demand; ’ 
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(6) -the applicant's residential and delivery addresses, if different, the confidentiality of 
which the applicant seeks to protect; 

(7) the applicant's telephone number and email address; and 

(8)ie the applicant's statement under penalty of perjury that the information contained in 
the application is true. 


History: Laws 2018, ch. 40, § 3. Effective dates. — Laws 2018, ch. 40, § 11 made Laws 
2018, ch. 40, § 3 effective July 1, 2018. 


40-13B-4. Secretary of state; duties; service on participant. 


A. The secretary of state shall: 
; (1) certify applicants whose applications comply with the requirements of the Confidential 
Substitute Address Act to participate in the confidential substitute address program; 
(2) upon certification with respect to each participant: 

(a) issue a confidential substitute address identification card; 

(b) designate a confidential substitute address that shall be used in place of the par- 
ticipant's residential or delivery address by state and local government agencies; _ 

(c) receive mail and deliveries sent to a participant's confidential substitute address 
and forward the mail and deliveries to the participant's delivery address at no charge to the par- 
ticipant; 

(d) accept service of process, notice or demand that is required or permitted by law to 
be served on the participant and immediately forward the process, notice or demand to the partici- 
pant's delivery address at no charge to the participant; and 

(e) maintain records of the following that are received and forwarded by the secretary 
of state: 1)'a participant's certified and rig ibs mail; and 2) any process, notice or seas that 
is served on a participant; and 

(3) administer the provisions of the Intimate Partner Violence Survivor Suffrage Act [1- 
6C-1 through 1-6C-9 NMSA 1978] to ensure that a participant who is eligible to vote in this state 
is able to be securely registered to vote and to automatically receive a ballot for each election. 

B. Service made pursuant to the provisions of this section is pbetiected three days after it is ac- 
la by the secretary of state. 


History: Laws 2018, ch. 40, § 4; 2019, ch. 226, § 10. Intimate Partner Violence Survivor Suffrage Act; in Sub- 
‘The 2019 amendment, effective July 1, 2019, required. section A,added new Paragraph A(3). 
the secretary of state to implement the provisions of the 


40- 138B-5. Agencies; use of confidential substitute address; public 
records. 


A. A participant shall: 
(1) contact each agency that requests or uses an address; and 
(2) provide the agency with a copy of the participant's confidential substitute address 
identification card. 

B. Agencies that receive copies of confidential substitute address identification cards submit- 
ted pursuant to this section shall use the participant's confidential substitute address for all pur- 
poses. 

C.  Aschool district shall use a participant's confidential substitute address as the participant's 
address of record and, if necessary, shall verify a student's enrollment eligibility with the secretary 
of state. 

D. ‘A county clerk shall transfer all records ver to a participant's voter registration to the 
secretary of state pursuant to the provisions of the Intimate Partner Violence Survivor Suffrage 
Act [1-6C-1 through 1-6C-9 NMSA 1978]. 

E. A participant's residential or delivery address, telephone number and email address that 
are maintained by an agency are not public records and shall not be disclosed pursuant to the 
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Inspection of Public Records Act [Chapter 14, Article 2, NMSA 1978] while a aide is a Meee 
pant. 


History: Laws 2018, ch. 40, § 5; 2019, ch. 226,§11. | ~ to the provisions of the Intimate Partner Violence Survi- 


The 2019 amendment, effective July 1, 2019, required vor Suffrage Act; added new Subsection D and redesig- 
the county clerk to transfer all records related to a partici- nated former Subsection D as Subsection E. 


pant's voter registration to the secretary of state pursuant 


40-138B-6. Change of participant name, address or telephone number; 
requirements. : 


ts 


A. A participant shall notify the secretary of state within ten tel of legally changing the par- 
ticipant's name and shall provide the secretary of state with a certified copy of documentation of 
the legal name change. 

B. A participant shall notify the secretary of state within ten. days of a change to the partici- 
pant's residential address, delivery address, telephone number or email address. 


History: Laws 2018, ch. 40, § 6. Effective dates. — Laws 2018, ch. 40, § 11 made Laws 
2018, ch. 40, § 6 effective July 1, 2018. 


40-13B-7. Participant decertification. 


A. A participant shall be decertified from the confidential substitute address program if: 

(1) the participant submits a request to withdraw: from the confidential substitute address 
program to the secretary of state; 

(2) the participant fails to notify the secretary of state of a legal name change or a change 
to the participant's residential address, delivery address, telephone number or email address; or 

(3) mail that is forwarded by the secretary of state to the participant's delivery address is 
returned as undeliverable. 

B. If the.secretary of state determines that one or more of the causes for decertification pro- 
vided in Subsection A of this section exist, the secretary of state shall send notice of the partici- 
pant's decertification to the participant's delivery and residential addresses and shall attempt to 
notify the participant by telephone and email. The participant shall be given ten days from the 
date of decertification to appeal the decertification. 

C. A person who is decertified from the confidential substitute address program shall not con- 
tinue to use the person's confidential substitute address. 

D. For six months after a participant has been decertified, ue secretary of state shall forward 
mail and deliveries to an address provided by the former participant. Upon receipt of mail and 
deliveries pursuant to this subsection, a former participant shall provide an updated address to 
the sender. 


History: Laws 2018, ch. 40, § 7. Effective dates. — Laws 2018, ch. 40, § 11 made Laws 
2018, ch. 40, § 7 effective July 1, 2018. 


40-13B-8. Participant records; confidentiality; disclosure prohibited. | 


A. The secretary of state and an agency shall not disclose the residential address, delivery ad- 
dress, telephone number or email address of a participant unless the information is required to 
be disclosed pursuant to a court order. A person or agency that receives a participant's residential 
address, delivery address, telephone number or email address pursuant to a court order shall not 
in turn disclose that information unless pursuant to a court order or unless the person has been 
decertified. 

B. The secretary of state shall maintain the confidentiality of all records relating to an ap- 
plicant for or participant in the confidential substitute address program while the person is a 
participant and shall: | . 
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(1) store all tangible copies of program records in locked equipment; 

(2) store all electronic copies of program records in a password-protected system; 

(3) restrict access to all program records to secretary of state staff members who are ap- 
proved to access the records as provided in this section; and 

(4) release program records only on a court's order. 

C. The secretary of state shall establish a system for restricting access to program records to 
approved staff members. Before being approved and granted access to program records, the staff 
member shall: 

(1) submit to a criminal background check performed by the department of public safety; 

(2) not have a record of a sex offense, felony or a misdemeanor violation related to domes- 
tic violence or sexual assault on the results of the person's criminal background check; and 

(3) complete forty hours of training, including a domestic violence training course pro- 
vided by the children, youth and families department and sexual assault training provided by the 
department of health or the crime victims reparation commission or its successor. 

D. The secretary of state shall appoint a person to be the administrator of the election com- 
ponent of the confidential substitute address program in accordance with the Intimate Partner | 
Violence Survivor Suffrage Act [1-6C-1 through 1-6C-9 NMSA 1978]. The administrator shall meet 
the requirements of Subsection C of this section, and administration of the Intimate Partner Vio- 
lence Survivor Suffrage Act shall conform to the requirements of Subsections A and B of this sec- 
tion and Subsection E of Section 40-13B-5 NMSA 1978. - 


History: Laws 2018, ch. 40, § 8; 2019, ch. 226, § 12. Survivor Suffrage Act, and directed the appointed admin- 

The 2019 amendment, effective July 1, 2019, required istrator to administer the Intimate Partner Violence Sur- 
the secretary of state to appoint an administrator of the vivor Suffrage Act in conformity with certain provisions 
election component of the confidential substitute address of the Confidential Substitute Address Act; added new 
program in accordance with the Intimate Partner Violence Subsection D. 


40-13B-9. Rules. 


The secretary of state shall promulgate rules, including rules regarding records and confidenti- 
ality retention, to implement the provisions of the Confidential Substitute Address Act. 


History: Laws 2018, ch. 40, § 9. Effective dates. — Laws 2018, ch. 40, § 11 made Laws 
2018, ch. 40, § 9 effective July 1, 2018. 


ARTICLE 14 


iJ 

Adult Adoptions 
Sec. Sec. 
40-14-1. Short title. 40-14-9. Notice of petition; service; waiver. 
40-14-2. Definitions. 40-14-10, Response to petition, 
40-14-3. Jurisdiction. 40-14-11. Appointment of attorney for incompetent adop- 
40-14-4. Venue. tee. 
40-14-5. Who may be adopted; who may adopt. 40-14-12. Adjudication; disposition; decree of adoption. 
40-14-6. Consent to the adoption. 40-14-13. Status of adoption and petitioner upon entry of 
40-14-7. Petition; content. decree of adoption. 
40-14-8. Petition; caption, 40-14-14, Birth certificates. 


40-14-15. Recognition of foreign decrees. 


This act [40-14-1 through 40-14-15 NMSA 1978] may be cited as the “Adult Adoption Act". 


History: Laws 1993, ch. 296, § 1. Cross references. — For the Adoption Act, see Chap- 
ter 32A, Article 5 NMSA 1978. 
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40-14-2. [Definitions.] 
As used in the Adult Adoption. Act: 


A. "adoptee" means any adult who is the subject of an adoption petition; 

B. "adult" means any individual who is eighteen years of age or older; 

C; court: means the district court; 

D. Aparent, means the biological or adoptive parent; 

E. "person" means an individual; 

F. "petitioner" means any person who signs a petition to adopt under the Adult Al opthst Act; 
and + 


G. "resident" means a person who, immediately prior to filing an adoption eset has lived in 
the state for at least: six months or a person who has become domiciled in the state by Sst@plehitg 
legal residence with. the intention of maintaining the residence indefinitely. ii ich 


History: Laws 1993, ch. 296, § 2. Bracketed material, — The bracketed material was 
inserted by the compiler and is not part of the law. 


40-14-3. Jurisdiction. 
The court shall have original jurisdiction over proceedings arising under the Adult Adoption Act. 


History: Laws 1998, ch. 296, § 3. 


40-14-4. Venue. 


A. A petition for adoption may be filed in any county where: 
(1) a petitioner resides; or 
(2) the adoptee resides. 

B. A court that has jurisdiction under the Adult Adoption Act may decline to exercise jurisdic- 
tion any time before entering a.decree if the court finds that under the circumstances of the case 
it is an inconvenient forum to make a determination. In that case, the court shall transfer ae 
proceedings on any conditions that are just. 


History: Laws 1998, ch. 296, § 4. 


40-14-5. Who may be adopted; who may adopt. 


A. Any adult may be adopted. 
B. Residents who are one of the following may adopt: . 
(1) any adult who has been approved by the court as a suitable adoptive parent pursuant 
to the provisions of the Adult Adoption Act; or 
(2) a married adult, without the spouse of the married adult joining in the eh htt if: 
(a). the non-joining spouse is a parent of the adoptee; 
(b) the adult, who is adopting and the non-joining spouse are legally separated; or: . 
(c) the failure of the non-joining spouse to join in the adoption is excused for reason- 
able circumstances as determined by the court. 


History: Laws 19983, ch. 296, § 5. 


40-14-6. Consent to the adoption. 


A. Consent to the adoption shall be required of the adoptee or a person legally authorized to 
consent on behalf of the adoptee if the adoptee is incapacitated and unable to consent to the adop- 
tion. 
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B. Aconsent shall be in writing, signed by the adoptee and shall state the following: 

(1) the date, place and time of execution; 

(2) the date and place of birth of the adoptee and any names by which the adoptee has 
been known; 

(3) the name of the petitioner; 

(4) that the adoptee has been advised of the legal consequences of the adoption by inde- 
pendent legal counsel or a judge; 

(5) that consent to an adoption cannot be withdrawn; 

(6) that the adoptee is voluntarily and unequivocally consenting to the adoption; and 

(7) that the adoptee has received or been offered a copy of the consent. 

C. Incases'when the consent is in English and English is not the first language of the consent- 
ing person, the person taking the consent shall certify in writing that the document has been read 
and explained to the person whose consent is being taken in that person's first language, by whom 
the document was read and explained and that the meaning and implications of the document are 
fully understood by the person giving the consent. 

D. Aconsent to adoption shall be signed before and approved by a judge who has jurisdiction 
over adoption proceedings, within or without this state, and who is in the jurisdiction in which the 
adoptee or the petitioner resides. 

E. The consent shall be filed with the court in which the petition for adoption has been filed 
before adjudication of the petition. 

F. In its discretion, the court may order eolinbalih st 

G. Aconsent to adoption shall not be withdrawn prior to the entry of a decree of adoption un- 
less the court finds, after notice and an opportunity to be heard is given to the petitioner and the 
adoptee, that the consent was obtained by fraud. In no event shall a consent or relinquishment be 
withdrawn after the entry of a decree of adoption. 


History: Laws 1998, ch. 296, § 6. 


40-14-7. Petition; content. 


A petition for adoption shall be filed and verified by the petitioner and shall allege: 

A. the full name, age and place and duration of residence of the petitioner and, if married, the 
place and date of marriage; the date and place of any prior. marriage, separation or divorce; and 
the name of any present or prior spouse; 

B. the date and place of birth of the adoptee; 

C. the birth name of the adoptee, any other names by’ which the adoptee has been known and 
the adoptee's proposed new name; 

D. where the adoptee is residing at the time of the filing of the petition; 

E. that the petitioner desires to establish a parent and child relationship between himself and 
the adoptee; 

F. the relationship, if any, of the petitioner to the adoptee; 

G. whether the adoptee is foreign born, and if so, copies of the adoptee's passport and United 
States visa shall be attached as exhibits to the petition; 

H. . the length and nature of the relationship between the petitioner and the adoptee and the 
degree of kinship, if any; 

I, the reason the adoption is sought; 

J. the names and addresses of any living parents or children of the adoptee; 

K. astatement as to why the adoption would be in the best interests of the petitioner, the adop- 
tee and the public; and 

L. whether the petitioner or the petitioner's spouse has previously adopted any other adult 
person and, if so, the name of the person and the date and place of the adoption. 


History: Laws 1998, ch. 296, § 7. 
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40-14-8. Petition; caption. 


The caption of a petition for, adoption shall he styled "In the Matter of the. jenprone: Petition of 
(Petitioner' s Name)", 


History: Laws 1993, ch. 296, § 8. 


40-14-9. Notice of petition; service; waiver. 


A. Acopy of the petition for adoption shall be served by the sper sett on the following indi- 
viduals, unless receipt of a copy of the petition has been previously waived in writing: 
(1) the adoptee; 
(2) the parents of the adopter; 
(3). the legally appointed conservator or guardian of the adoptee; 
(4) the spouse of any petitioner who has not joined in the petition; 
(5) the spouse of the adoptee; 
(6) the surviving parent-of a deceased parent of the adoptee; and 
(7) any other person designated by the court. 

B. The notice.shall state that the person served shall respond to the petition sxithin tweltty 
days if the person intends to contest the adoption and shall also state that failure to respond in a 
timely manner will be treated as a default. 

C. Provision of notice for the adoptee and the legally appointed conservator or guardian of the 
adoptee shall be made pursuant to the Rules of Civil Procedure for the District Courts. 

D. As to any other person for whom notice is required under Subsection A of this section, ser- 
vice by certified mail, return receipt requested, is sufficient. If the service cannot be completed 
after two attempts, the court shall issue an order providing for service by publication. 

EK. The notice required by this section may be waived in writing by the person entitled to notice. 

F. Proof of service of the notice on all persons for whom notice is required shall be filed with the 
court prior to any hearing that affects the rights of those persons. 


History: Laws 1998, ch. 296, § 9. 


40-14-10. Response to petition. 


A. Any person who responds to a notice of petition for adoption shall.file a verified response to 
the petition within the time limits set forth in Section 12 of the Adult Adoption Act. 

B. The verified response shall be made pursuant to the Rules of Civil Procedure for the District 
Courts and, in addition, shall allege the relationship, if any, of the respondent to the adoptee. 


History: Laws 1993, ch. 296, § 10. 


40-14-11. Appointment of attorney for incompetent adoptee. 


Upon motion of any party, or upon the court's own motion, the court may appoint an attorney for 
an adoptee whom the court finds to be incompetent. i ee 42 the appointed spain nts shall be 
assessed against the parties in the court's discretion. ) 


History: Laws 1993, ch. 296, § 11. 


40-14-12. Adjudication; disposition; decree of adoption. 


A. The court shall conduct a hearing on the petition for adoption. The petitioner and the aap 
tee shall attend the hearing, unless the court waives a party's appearance for good cause shown 
by the party. As used in this subsection, "good cause" includes burdensome travel requirements. 
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'.B, The petitioner shall present and prove each allegation set forth in the petition for adoption 
by clear and convincing evidence. 

C. The court shall grant)a decree of adoption if it finds that the: petitioner has proved by clear 
and convincing evidence that: 

(1) the court has jurisdiction to enter a decrod of adoption affecting the son ea 

(2) the adoptee has consented to the adoption; 

(3) service of the petition for adoption has been made or Higee heed with as to all persons 
entitled to notice; 

(4) at least thirty days have passed since the filing of the petition for adoption; 

., (6). the petitioner is a suitable adoptive parent and the best interests of the petitioner, 
adoptee and the public are served by the adoption; and... 

_, (6) if the adoptee is foreign born, the adoptee is legally ee for adoption. 

D. In addition to the findings set forth i in Subsection C of this section, the court, in any i pet 
of adoption, shall make findings with respect to each allegation of the petition. ; 

E. Ifthe court determines that any of the findings for a decree of adoption have not been met 
or that the adoption is not in the best interests of the petitioner, adoptee or the public, the court 
shall deny the petition. 

F. The decree of adoption shall include the new name of the adoptee and shall not include any 
other name by which the adoptee has been known or the names of the former parents. The decree 
of adoption shall order that from the date of the decree, the adoptee shall be the child of the peti- 
tioner and accorded the status set forth in Section 13 [40-14-13 NMSA 1978] of the Adult Adoption 
Act. 

G. A decree of adoption shall be entered within six months of the filing of the petition. 

H. A decree of adoption may not be attacked upon the expiration of one year from the date of 
the entry of the decree. 


History: Laws 1998, ch. 296, § 12. 


40-14-13. Status of adoption and petitioner upon entry of decree of 
adoption. 


W Once adopted, an adoptee shall take a name agreed upon by the petitioner and the adoptee 
and approved by the court. 

B. After adoption, the adoptee and the petitioner shall sustain the legal relation of parent 
and child as if the adoptee were the biological child of the petitioner and the petitioner were the 
biological parent of the child. The adoptee shall have all rights and be subject to all the duties of 
that relation, including the right of inheritance from and through the petitioner, and the petitioner 
shall have all rights and be subject to all duties of that relation; including the right of inheritance 
from and through as adoptee. 


History: Laws 1993, ch. 296, § 13. 


40-14-14. Birth certificates. 


A. Within thirty days after an adoption decree is entered, the petitioner shall prepare an ap- 
plication for a birth certificate in the new name of the adoptee showing the petitioner as the adop- 
tee's parent and shall provide the application to the clerk of the court. The clerk of the court shall 
forward the application: 

(1). for a person born in the United States, to the appropriate vital statistics office of the 
place, if known, where the adoptee was born; or 

(2). for all other persons, to the state registrar of vital statistics. In the case of the adoption 
of a person born outside the United States, if requested by the petitioner, the court shall make 
findings, based on evidence from the petitioner and other reliable state or federal sources, on the 
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date and place of birth of the adoptee: The findings shall be certified by the court and included 
with the application for a birth certificate. 

B. The state registrar of vital statistics shall prepare a birth*record in the new name of the 
adoptee in accordance with vital Matvalilis laws. } 


History: Laws 1993, ch. 296, § 14. 


40-14-15. Recognition of foreign decrees. 


Every judgment establishing ‘the relationship of parent and child by adult adoption issued pur- 
suant to due process of law by the tribunals of any other jurisdiction within or without the United 
States shall be recognized in this state, so that the rights and obligations of the parties as to mat- 
ters within the jurisdiction of this state shall be determined as though the judgment were issued 
by the courts of this state. © 


History: Laws 1993, ch. 296, § 15. 


ARTICLE 15, 
Family Preservation Act 
Sec. - Sec, 
40-15-1. Short title. ~ 40-15-83, Family preservation goals; statement of policy. 


40-15-2. Legislative purpose. . 40-15-4, Parental and state responsibilities. 


40-15-1. Short title. 


Sections 1 through 4 of this act [40-15-1 through 40-15-4 NMSA 1978] may be cited as the "Fam- 
ily Preservation Act". 


History: Laws 2005, ch. 68, § 1. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 68 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


40-15-2. Legislative purpose. 


The purpose of the Family Preservation Act.is to confirm the state's policy of support for the 
family and to emphasize the responsibilities of parents and the state in the healthy development 
of children and the family as an institution. The Family Preservation Act is also intended to serve 
as a benchmark against which other legislation may be measured to assess whether it ‘furthers the 
goals of preserving and enhancing families in New Mexico. 


History: Laws 2005, ch. 68, § 2. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 68 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


40-15-3. Family preservation goals; statement of policy. 


It is the policy of the state that its laws and programs shall: ' 

A. support intact, functional families and ip hgeeliaies each family's ability and responsibilty to 
raise its children; 

B. strengthen families in crisis and at risk of losing their children, so that children can remain 
safely in their own homes when their homes are safe environments and in their communities; 

C. promote the creation of well-paying, stable jobs so that families can provide for their basic 
needs, including health, education, food, clothing and shelter; and 
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D. help halt the breakup of the nuclear family, stabilize neighborhoods and strengthen com- 
munities. 


History: Laws 2005, ch. 68, § 3. IV, § 23, was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 68 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


40-15-4. Parental and state responsibilities. 


A. Parents have joint primary responsibility for the well-being of their family. Parents have the 

primary responsibility to: . 

(1) ensure that their children have adequate food, shelter, health care and a healthy envi- 
ronment; 

(2) support their children in all ways possible to grow up to be responsible, caring mem- 
bers of society; 

(3) ensure that their children receive quality education both in and out of school to pre- 
pare them for active and productive adult lives; 

(4) protect their children from the serious dangers of narcotics, alcohol and other harmful 
substances; and 

(5) protect their children from all forms of exploitation harmful to any aspect of their wel- 
fare, ; TsO : 

B. The state has a responsibility to develop plans to: 

(1) make available to families free, quality public primary and secondary education; 

(2) provide public safety services so that family members are safe in their homes, schools, 
workplaces and recreational settings; 

(3) make’available social service programs that support vulnerable families and protect 
spouses and children in danger of physical or serious emotional harm; 

(4) develop programs that build on the strengths of families and connect them with com- 
munity resources; | 

(5) provide parents with access to the training and support they need to raise their chil- 
dren, function effectively as parents and play a key role in helping preschool and growing children 
learn; and 

(6) assist parents in carrying out their primary responsibility of providing for the well- 
being of their family. 


| History: Laws 2005, ch. 68, § 4. IV, § 28; was effective June 17, 2005, 90 days after ad- 
Effective dates. — Laws 2005, ch. 68 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


Termination of Parental Rights 


Sec. 
40-16-1. Termination of parental rights; conception re- 
sulting from criminal sexual penetration. 


40-16-1. Termination of parental rights; conception resulting from 
criminal sexual penetration. 


A. At any time, a biological parent may petition the court for termination of the parental rights 
of a child's other biological parent, where that other biological parent has been convicted of crimi- 
nal sexual penetration and where the criminal sexual penetration resulted in the conception and 
birth of the child. The court shall grant the petition if the court determines by clear and convincing 
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evidence that the child was conceived as a result of the criminal sexual penetration for which the 
other biological parent was convicted. 

B. Ina proceeding that involves a child subject to the federal Indian Child Welfare Act of 1978, 
the grounds for any attempted termination shall be proved beyond a reasonable doubt and shall 
meet the requirements set forth in that act, and the court shall, in a termination order, make spe- 
cific findings that those requirements were met. | 

C. A determination pursuant to Subsection A of this section or proof pursuant to Subsection B 
of this section creates a presumption that termination of parental rights isin the best interest of 
the child. 

D. As uséd in this section, "criminal sexual penetration" means aggravated criminal sexual 
penetration in the first degree and criminal sexual penetration in the first, second or third degree 
pursuant to the laws of this state or an equivalent offense pursuant to the laws of another jurisdic- 
tion, territory or possession of the United States or an Indian nation, tribe or r pueblo, 


History: Laws 2017, ch. 121, § 1. Cross references. — For the federal Indian’ Child Wel- 
Effective dates;— Laws 2017, ch. 121, § 2 made Laws fare Act:of 1978, see 25 U.S.C. § 1901, et seq. 
2017, ch. 121, § 1 effective July 1, 2017. 


ARTICLE 17 
e e e 
Extreme Risk Firearm Protection Order 

Sec. "See. 
40-17-1. Shorttitle. ..; tor 40-17-8, One-year extreme risk firearm Fautanehe order; 
40-17-2. Definitions. grounds for issuance; contents of order; 
40-17-38. Forbearance of costs associated with extreme termination; expiration; renewal of orders. 

risk firearm protection orders, 40-17-9.. Service of extreme risk firearm protection or- 
40-17-4, Extreme risk firearm protection orders; venue, : ders. 
40-17-5. Petition for extreme risk firearm protection or- 40-17-10. Relinquishment of firearms. 

der; contents. 40-17-11. Penalties, 
40-17-6. Petition for temporary extreme risk firearm pro- 40-17-12, Extreme risk firearm protection order; report- 

tection order; temporary orders; proceed- , ing of orders; availability of data. 

ings. 40-17-18. Extreme risk firearm protection orders; fire- 
40-17-7. Hearings on petition; grounds for issuance; con- arms return; disposition. 


tents of order, 


40-17-1. Short title. 


Sections ‘1 through 13 [40-17-1 to 40-17-13 NMSA 1978] of this act may be cited as the "Extreme 
Risk Firearm Protection Order Act". 


History: Laws 2020, ch. 5, § 1. §. 23,,was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 5 contained no effee- -. ment-of the legislature, 
tive date provision, but, pursuant to N.M. Const., art. IV, 


40-17-2. Definitions. 


As used in the Extreme Risk Firearm Protection Order Act: 

A. "court" means the district court in the county in which the respondent resides; 

B, "extreme risk firearm protection order" means either a temporary extreme risk firearm pro- 
tection order or a one-year extreme risk firearm protection order sherbet pursuant to the Extreme 
Risk Firearm Protection Order Act; 

C. "firearm" means any weapon that is designed to expel a piiafectile by an 2 explosion or the 
frame or receiver of any such WeADOR; 

D. "law enforcement agency" means the police saat canit of-any city or town, the sheriff's of- 
fice of any county, the New’ Mexico state police and a ais tiich nine jaa s office i in 50 state and the 
office of the attorney general; 
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E. “law enforcement officer" means a public official or public officer vested by law with the 
power to maintain order, to make arrests for crime or to detain persons suspected of committing a 
crime, whether that duty extends to all crimes or is limited to specific crimes and includes an at- 
torney employed by a district attorney or the attorney general; 

F. "one-year extreme risk firearm protection order" means an extreme risk firearm protection 
order granted for up to one year following a hearing pursuant to the provisions of Section 7 [40- 
17-7 NMSA 1978] of the Extreme Risk Firearm Protection Order Act; 

G. "petitioner" means a law enforcement officer who files an extreme risk firearm protection 
order petition; 

H.’ "reporting party" means a person who requests that a law enforcement officer file a petition 
for an extreme risk firearm protection order and includes a spouse, former spouse, parent, present 
or former stepparent, present or former parent-in-law, grandparent, grandparent-in-law, co-parent 
of a child, child, person with whom a respondent has or had a continuing’ personal relationship, 
employer or public or private school administrator; 

I, “"respondent" means the person identified in or subject to an extreme risk firearm protection 
order petition; and 

J. "temporary extreme risk firearm protection order" means an extreme risk firearm protection 
order issued prior to a hearing pursuant to the provisions of Section 6 [40-17-6 NMSA 1978] of the 
Extreme Risk Firearm Protection Order Act. 


History: Laws 2020, ch. 5, § 2. IV, § 28, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 5 contained no ef- _ ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


40-17-3. Forbearance of costs associated with extreme risk firearm 
protection orders. 


A reporting party who requests that a petitioner seek an extreme risk firearm protection order 
shall not be required to bear the cost of: 

A. ° the filing, issuance or service of a petition for an extreme risk firearm protection order; 

B. the filing, issuance or service of a warrant; 

C. the filing, issuance or service of a witness subpoena; 

D. service of an extreme risk firearm protection order; 

E. obtaining law enforcement reports or photographs or copies of photographs relating to the 
allegations in the petition; or 

F. any cost associated with the confiscation, Poreee or dedtruction of a firearm. 


History: Laws 2020, ch. 5, § 3. IV, § 23; was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 5, contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


40-17-4. Extreme risk firearm protection orders; venue. 


Proceedings pursuant to the Extreme Risk Firearm Protection Order Act shall be filed, heard 
and determined in the district court for the county in which the respondent resides. 


History: Laws 2020, ch. 5, § 4. IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 5 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


40-17-5. Petition for extreme risk firearm protection order; contents. 


A. A petition for an extreme risk firearm protection order shall be filed only by a law enforce- 
ment officer employed by a law enforcement agency; provided that, if the respondent is a law en- 
forcement officer, the petition shall be filed by the district attorney or the attorney general. 
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B.. A petitioner may file a petition with the court requesting an extreme risk firearm protection 
order that shall enjoin the respondent: from having in the respondent's possession, custody or con- 
trol any firearm and shall further enjoin the respondent from purchasing: receiving or attempting 
to purchase, possess or receive any firearm while the order is in:effect:. 

C. Ifa law enforcement officer declines to file a requested petition for an extreme ae Sredem 
protection order, the law enforcement officer shall file with the sheriff of the county in which the 
respondent resides a notice that the law enforcement officer is sealuece to file a petition pursuant 
to this section. 

D. A law enforcement officer shall file a petition for an arients risk firearm rnietiiad order 
upon receipt of credible information from a reporting party that gives the agency or officer prob- 
able cause to believe that a respondent poses a significant danger of causing imminent personal 
injury to self or others by having in the respondent's custody or control or by purchasing, possess- 
ing or receiving a firearm. 

E. A petition for an extreme risk firearm peaeeen order shall state ea specific statements, 
actions or facts that support the belief that the respondent poses a significant danger of causing 
imminent personal injury to self or others by having in the respondent's custody or control or by 
purchasing, possessing or receiving a firearm. 

F. A petition for an extreme risk firearm protection order shall be made under oath pun shall 
be accompanied by a sworn affidavit signed by the reporting party setting forth specific facts sup- 
porting the order. 

G. A petition for an extreme risk firearm protection order shall include: 

(1) the name and address of the reporting party; 

(2) the name and address of the respondent; 

(3) a description of the number, types and locations of firearms or ammunition that oP 
petitioner believes the respondent has custody of, controls, owns or possesses; 

(4) a description of the relationship between the reporting party and the respondent; et) 

(5) a description of any lawsuit, complaint, petition, restraining order, injunction or other 
legal action between the reporting party and the respondent. 


History: Laws 2020, ch. 5, § 5. IV, § 23; was effective May 20, 2020, 90 ws after adjourn. 
Effective dates. — Laws 2020, ch. 5 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


40-17-6. Petition for temporary extreme risk firearm protection order; 
temporary orders; proceedings. | 


A. Upon the filing of a petition pursuant to the Extreme Risk Firearm Protection Order Act, 
the court.may enter a temporary extreme risk firearm protection order if the court finds from spe- 
cific facts shown by the petition that there is probable cause to believe that the respondent poses 
a significant danger of causing imminent personal injury to self or others by having in the respon- 
dent's custody or control or by waiving possessing or receiving a firearm before notice can be 
served and a hearing held, 

B. Ifthe court finds probable cause pursuant to Subsection A of this section, the court shall 
issue a temporary extreme risk firearm protection order enjoining the respondent from having in 
the respondent's possession, custody or control a firearm and shall further enjoin the respondent 
from purchasing, receiving or attempting to purchase or receive a firearm nhs the order i is in ef- 
fect. 

C. The court shall conduct a hearing within ten days of the issuance of a dampaats? extreme 
risk firearm protection order to determine if a one-year extreme risk firearm protection order 
should be issued pursuant to this section. 

D, Atemporary extreme risk firearm protection order shall include: 

(1) astatement of the grounds supporting the issuance of the order; 
(2) the date and time the order was issued; 
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(3) a statement that the order shall continue until the earlier of ten days or such time as 
a court considers the petition at a hearing, unless an extension is prtintedt at the request of the 
respondent pursuant to Subsection E of this section; 

(4) the address of the court that issued the order and in which any responsive pleading 
should be filed; and 

(5) the date and time of the scheduled hearing, to be held within ten days of the issuance 
of the order. 

E. The court may » arti be the hearing at the request of the respondent, but the hearing shall 
be set. within thirty days of the respondent's request for continuance. 

F. A temporary extreme risk firearm protection order shall be served by the petitioner along 
with supporting documents that formed the basis of the order, the notice of hearing and the peti- 
tion for a one-year extreme risk firearm protection order. 

G. Ifthe court declines to issue a temporary extreme risk firearm pnatection order, the court 
shall enter an order that includes the reasons for the denial. 


History: Laws 2020, ah: 5, § 6. IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates, — Laws 2020, ch. 5 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


40-17-7. Hearings on petition; grounds for issuance; contents of order. 


In determining whether grounds for any extreme risk firearm protection order exist, the court 
shall consider, at a minimum, the following: 

A. any recent act or threat of violence by the respondent against self or others, onde of 
whether the act or threat involved a firearm; 

B....a pattern of acts or threats of violence by the respondent within the past twelve months, 
including acts or threats of violence against self or others; 

C. the respondent's mental health history; 

D. the respondent's abuse of controlled substances or alcohol; 

E. the respondent's previous violations of any court order; 

F. previous extreme risk firearm protection orders issued against the respondent: 

G. the respondent's criminal history, including arrests and convictions for violent felony of- 
fenses, violent misdemeanor offenses, crimes involving domestic violence or stalking; 

H. the respondent's history of the use, attempted usé’or threatened use of physical violence 
against another person; of stalking another person; or of cruelty to animals; and 

I. any recent acquisition or Saaciag at iced of a firearm by the respondent. 


History: Laws 2020, ch. 5, § 7. IV, § 23, was effective May 20, 2020, 90 sibag after adjourn- 
Effective dates. — Laws 2020, ch. 5 contained no ef- ment of the legislature, 
fective date provision, but, pursuant to N.M. Const., art. 


40-17-8. One-year extreme risk firearm protection order; grounds 
for issuance; contents of order; termination; expiration; 
renewal of orders. | 


A. If, after hearing the matter, the court finds by a preponderance of the evidence that the 
respondent poses a significant danger of causing imminent personal injury to self or others by hav- 
ing in the respondent's custody or control or by purchasing, possessing or ReeSIVaSe a firearm, the 
court shall issue a one+year extreme risk firearm protection order. 

B. A one-year extreme risk firearm protection order shall include: 

(1) astatement of the grounds supporting the issuance of the order; 
(2) the date and time the order was issued; 
(3) the date and time the order expires; 
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. (4) information pertaining to any recommendation by the court for mental health or sub- 
stbntts abuse evaluations, if applicable; 

(5) the address of the court that issued the order; and 

(6) notice that the respondent is entitled to request termination of the s order Jabeet to the 
expiration of the order. 

C. If the court declines to issue a one-year extreme risk firearm protection bride thie court 
shall state in writing the reasons for the court's denial and shall order the return of any fivearnis 
to the respondent. 

D. Arespondent may request that the court fopsiitaltvo a one-year saree risk firearm otcter: 
tion order at any time prior to the expiration of the order. 

E. At any time not less than one month prior to the expiration of a one-year extréine risk fire- 
arm protection order, a petitioner may petition the court to extend the order. Each extension of 
the order shall not exceed one year. A petition filed pursuant to this subsection shall comply with 
the provisions of Subsections E and F of Section 5 [40-17-5 NMSA 1978] of the Extreme Risk Fire- 
arm Protection Order Act and shall be served on the respondent as provided in tp 9 [40-17-9 
NMSA 1978] of that act. 

F. A one-year extreme risk firearm protection order is a final, immediately Lonaetable order. 


History: Laws 2020, ch. 5, § 8. IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch. 5. contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


40-17-9. Service of extreme risk firearm protection orders. 


A one-year extreme risk firearm protection order issued pursuant to the Extreme Risk Firearm 
Protection Order Act shall be personally served upon the respondent by the sheriff's office in the 
county in which the respondent resides; provided that if the respondent resides in a city or town 
that has a police department, the police department shall serve the order. 


History: Laws 2020, ch. 5, § 9. Vv § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates. — Laws 2020, ch, 5 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


40-17-10. Relinquishment of firearms. 


A. A respondent who receives a temporary or one-year extreme risk firearm protection order 
shall relinquish all firearms in the respondent's possession, custody or control or subject to the 
respondent's possession, custody or control in a safe manner to a law enforcement officer,.a law 
enforcement agency or a federal firearms licensee within forty-eight hours of service of the order 
or sooner at the discretion of the court. 

B. A law enforcement officer, law enforcement agency or federal firearms licensee that takes 
temporary possession of a firearm pursuant to this:section:shall: , 

(1) prepare.a receipt identifying all firearms that have been relinquished or falar 

(2) provide a copy of the receipt to the respondent; | 

(3) provide a copy of the receipt to the petitioner within seventy-two hours of faking pos- 
session of the firearms; 

(4) . file the original receipt with the court that issued the temporary, or.one-year extreme 
risk firearm protection order within seventy-two hours of taking possession of the firearms; and 

(5) ensure that the law enforcement agency retains a copy of the receipt. 


History: Laws 2020, ch. 5, § 10. _, IV, §.238, was effective May 20, 2020, 90 days after adjourn- 
Effective dates, — Laws 2020, ch. 5 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
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40-17-11. Penalties. 


A person who fails to relinquish, or who possesses or has custody or control over, any firearm 
or who purchases, receives or attempts to purchase, possess or receive any firearm, in violation of 
a temporary extreme risk firearm protection order ora one-year extreme risk firearm protection 
order is guilty of a misdemeanor punishable pursuant to Section 31-19-1 NMSA 1978. 


History: Laws 2020, ch. 5, § 11, IV, § 23, was effective May 20, 2020, 90 days after adjourn- 
Effective dates, — Laws 2020, ch. 5 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


40-17-12, Extreme risk firearm protection order; reporting of orders; 
availability of data. 


A. The clerk of the court shall provide a copy of a one-year extreme risk firearm protection 
order or temporary extreme risk firearm protection order issued pursuant to the Extreme Risk 
Firearm Protection Order Act to any law enforcement agency designated to provide information to 
the national instant criminal background check system. 

B. The clerk of the court shall forward a copy of any order issued, renewed or terminated pur- 
suant to the Extreme Risk Firearm Protection, Order Act to the petitioner and to the law enforce- 
ment agency specified in Subsection A of this section. 

C. Upon receipt of a copy of a one-year extreme risk firearm protection order or temporary ex- 
treme risk firearm protection order, the law enforcement agency specified in Subsection A of this 
section shall enter the order into: 

(1) - the national instant criminal background check system; 

(2) all federal or state computer-based systems and databases used by law enforcement or 
others to identify prohibited purchasers of firearms; and 

(3) all computer-based criminal intelligence information systems and databases available 
in this state used by law enforcement agencies. 

D,.An extreme risk firearm protection order shall remain in each state system for the period 
stated in the order. Entry into the computer-based criminal intelligence information system con- 
stitutes notice to all law enforcement agencies of the existence of the order. The extreme risk fire- 
arm protection order shall be fully enforceable in any county, city or town in the state. 

E. Upon the expiration of or upon receiving notice of the termination of an extreme risk fire- 
arm protection order issued pursuant to the Extreme Risk Firearm Protection Order Act, the law 
enforcement agency specified in Subsection A of this section shall promptly remove the order 
from any state computer-based system into which it was entered pursuant to Subsection C of this 
section and shall notify the national instant criminal background check system and all federal 
computer-based systems and databases used by law enforcement or others to identify prohibited 
purchasers of firearms. 

F. Following the expiration or termination of an order issued pursuant to the Extreme Risk 
Firearm Protection Order Act and upon written request, the law enforcement agency specified in 
Subsection A of this section shall provide a sworn affidavit to the respondent affirming that the 
information contained within the order has been removed from all state databases and systems 
identified in Subsection C of this section and any other state databases into which information 
about the order was entered and that the law enforcement agency has notified the national instant 
criminal background check system and all federal computer-based systems and databases used 
by law enforcement or others to identify prohibited purchasers of firearms. The affidavit shall be 
provided to the respondent within five days of the receipt of the request. 

G. If any extreme risk firearm protection order is terminated before its expiration date, the 
clerk of the court shall forward a copy of the termination order to the office of the attorney general 
and the petitioner. 

H. Aggregate statistical data indicating the number of extreme risk firearm protection orders 
issued, renewed, denied or terminated shall be maintained by the issuing court and the adminis- 
trative office of the courts and shall be available to the public upon request. 
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History: Laws 2020, ch. 5, § 12. IV, § 23, was effective May 20, 2020, 90.days after adjourn- 
Effective dates. — Laws 2020, ch. 5 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const,, art. 


40- 17- 138. Extreme risk firearm protection orders; firearms return; 
disposition. 


A; Any firearm relinquished in accordance with the Extreme Risk Firearm Protection Order 
Act shall be returned to the respondent within ten days following the expiration or termination of 
an extreme risk firearm protection order. 

B. A respondent shall not be reine to acquire any court order granting the return of relin- 
quished firearms, 

C. The law enforcement agency in possession of the fixh estat shall bridal a mre ote criminal 
records check and shall return the firearms if the agency determines that the respondent is not 
prohibited from possessing firearms pursuant to state or federal law. 

D, Upon written request of the respondent, the law enforcement agency storing a firearm shall 
transfer possession of the respondent's firearm to a federally licensed firearms dealer or lawful 
private party purchaser designated by the respondent; provided that the transfer is the result of 
a sale, that the transferee is the actual owner of the firearm thereafter and, except in the case of a 
federally licensed firearms dealer, the law enforcement’agency has conducted ‘a national criminal 
records check and determined that the ete ii is not prohibited from possessing a firearm me 
suant to state or federal law. 

E. No fee shall be charged for backerbund eecig fequired pursuant to Subsections C ina D of 
this section. 

F. The law enforcement agency transferring possession of a firearm to a transferee shall notify 
the transferee that it is unlawful to transfer or return the firearm to the respondent while the ex- 
treme risk firearm protection order is in effect. A transferee who violates this subsection is guilty 
of a misdemeanor and ‘may be punished pursuant to Section 31-19-1 NMSA 1978. 


History: Laws 2020, ch. 5, § 13. IV, § 23, was effective May 20, 2020, 90 re after adjoin 
Effective dates. — Laws 2020, ch. 5 contained no ef- ment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


At 
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CHAPTER 41 
Torts 


Art. 
1. Settlements, Releases and Statements, 41-1-1 to 41-1-2 
1A. Forum Selection and Choice of Law, Repealed 
2. Wrongful Death; Actions for Damages, 41-2-1 to 41-2-4 
3. Contribution Among Tortfeasors, 41-3-1 to 41-3-8 
3A. Several Liability, 41-3A-1 to 41-3A-2 
4, Tort Claims, 41-4-1 to 41-4-30 
4A, New Mexico Civil Rights, 41-4A-1 to 41-4A-13 
5. Medical Malpractice Act, 41-5-1 to 41-5-29 
6. Professional Liability Fund Act, Repealed 
7. Libel and Slander, 41-7-1 to 41-7-6 
8. Arson Reporting Immunity, 41-8-1 to 41-8-6 
9. Review Organization Immunity, 41-9-1 to 41-9-7 
10. Food Donors Liability, 41-10-1 to 41-10-5 
11. Alcoholic Licensees Liability, 41-11-1 
12. Athletic Organization Volunteers, 41-12-1 to 41-12-2 
18. Governmental Immunity, 41-13-1 to 41-13-3 
14, Space Flight Informed Consent, 41-14-1 to 41-14-4 


ARTICLE 1 


Settlements, Releases and Statements 


Sec. Sec. 
41-1-1, Settlements, releases and statements of injured 41-1-2, Settlements, releases and statements; applicabil- 
patients; acknowledgement required; notice. ity. 


41-1-1. Suteloniente releases and statements of injured patients; 
acknowledgement required; notice. 


A. No person whose interest is or may become adverse to.a person injured who is either under 
the care of a person licensed to practice the healing arts, or confined to a hospital or sanitarium as 
a patient shall; within fifteen days from the date of the occurence [occurrence] causing the person's 
injury: 
(1) negotiate or attempt to negotiate a settlement with the injured patient; or 
(2) obtain or attempt to obtain a general release of liability from the injured patient; or 
(3) obtain or attempt to obtain any statement, either written or oral|[,] from the injured 
patient for use in negotiating a settlement or obtaining a release. 

B. Any settlement agreement entered into, any general release of liability or any written state- 
ment made by any person who is under the care of a person licensed to practice the healing arts or 
is confined in a hospital or sanitarium after he incurs a personal injury, which is not obtained in 
accordance with the provisions of Section 2 [41-1-2 NMSA 1978] of this act, requiring notice and 
acknowledgement, may be disavowed by the injured person within fifteen days after his discharge 
from the care of the persons licensed to practice the healing arts or his release from the hospital or 
sanitarium, whichever occurs first, and such statement, release or settlement shall not be eviden- 
tial in any court action relating to the injury. 

C. Any settlement agreement, any release of liability or any written statement shall be void 
unless it is acknowledged by the injured party before a notary public who has no interest adverse 
to the injured person. 
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41-1-2 


History: 1953 Comp., § 21-11-1, enacted by Layay 
1971, ch. 70, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 


ANNOTATIONS 


Adverse or potentially adverse parties. — On its 
face, the Release Act pertains only to adverse or poten- 
tially adverse parties and prevents those parties from 
obtaining statements from injured patients for the pur- 


TORTS 


pose of settlement or release. Apodaca v, AAA Gas Co.,«: 


2003-NMCA-085, 134 N.M. 77, 73 P.3d 215, cert. quashed, 
2004-NMCERT-003, 135 N.M. 321, 88 P.3d 263. 

An OSHA compliance officer conducting a routine’inter- 
view in the normal course of business is not an adverse 
party within the meaning of the Release Act, despite the 
plaintiffs' contention that OSHA was potentially an "ad- 
verse party" in the sense that the OSHA report blamed 
the injured plaintiffs and/or their co-employees for the 
accident causing the injuries. Apodaca v. AAA Gas Ca, 
2003-NMCA-085, 184 N.M. 77, 73 P.3d 215, cert. quashed, 
2004-NMCERT-003, 135 N.M. 321, 88 P.3d 263. 


Restrictions on care of injured person. — While this - 


section does not state that the care of an injured person by 
one licensed to practice the healing arts must be actual and 
continuous, nor does it limit the time within which the care 
must be provided, this section is restrictive in that care must 
be provided in good faith and must be reasonably required. 
Bolles v. Smith, 1979-NMSC-019, 92 N.M. 524, 591 P.2d 278. 

Effect of acknowledgment requirement. — The 
statutory requirement of an acknowledgment.does not 
impair the obligation of the contract; the acknowledg- 
ment is an integral part of the contract. It is a "restrictive 
safeguard," but does not prohibit a defendant from obtain- 
ing a valid release, nor does it restrain the freedom of the 
parties to contract. Mitschelen v. State Farm Mut. Auto. 
Ins. Co., 1976-NMCA-093, 89 N.M. 586, 555 P.2d 707, cert. 
denied, 90 N.M. 9, 558 P.2d 621. 

Settlement of lawsuit by attorney with specific 
authority to settle is binding on the client. Gonzales v, 
Atnip, 1984-NMCA-128, 102 N.M. 194, 692 P.2d 1343, cert. 
denied, 102 N.M. 225, 693 P.2d 591 (1985). 

For attorney to bind client to settlement agree- 
ment, the attorney must have specific authority to do so, 
unless there is an emergency or some overriding reason 
for enforcing the settlement despite the attorney's lack 
of specific authority. Bolles v. Smith, 1979-NMSC-019, 92 
N.M. 524, 591 P.2d 278. 

Effect of rejection of settlement agreement. — An 
oral settlement agreement entered into by. an: injured per- 
son's attorney on the injured person's behalf cannot be en- 
forced where it was rejected by the injured person prior to 
its approval by the court or its dismissal under Rule 41(a) 
(1) or (2), N.M.R. Civ. P., (now Rule 1-041 NMRA). Bolles v. 
Smith, 1979-NMSC-019, 92 N.M. 524, 591 P.2d 278. 

Settlements subject to rescission. — Any settle- 
ment procured by'the fraud, artifice or overreaching of the 


41-1-2 


insurer's agent is subject to rescission even if not disavowed 
ina timely fashion, pursuant to Subsection B. Ponce v. Butts, 
1986-NMCA-042, 104 N.M. 280, 720 P.2d 315. 

Notary publics. — Acknowledgment before a no- 
tary public is part of the release and necessary to its 
validity. Mitschelen v. State Farm Mut. Auto. Ins. Co., 
1976-NMCA-093, 89 N.M. 586, 555 P.2d 707, cert. denied, 
90 N.M. 9, 558 P.2d 621. 

Noncompliance with Subsection C. — Noncompli- 
ance with Subsection C renders the settlement agreement 
and any release of liability invalid, Catalano v. Lewis, 
1977-NMCA-016, 90 N.M. 215, 561 P.2d 488, cert. denied, 
90.N.M. 254; 561 P.2d 1347, 

A release cannot be set aside for mistake. Thus, al- 
though plaintiff's injury was more serious than originally 
believed, the release could not be set aside. Ponce v. Butts, 
1986-NMCA-042, 104 N.M. 280, 720 P.2d 315. 

Release invalid when not acknowledged by claim- 
ant. — A release of liability with respect.to bodily injury 
claims prepared by an insurer and signed without acknowl- 
edgment by a claimant while under a doctor's care is invalid. 
Bolles v, Smith, 1979-NMSC-019,92 N.M. 524, 591 P.2d 278. 

Oppressive conduct by insured not condoned, — 
With the Release Act [41-1-1, 41-1-2 NMSA 1978], the legis- 
lature has not expressed condonation of oppressive conduct 
on the part. of the insured; the insurer is protected by law 
if it ean prove the insured fabricated. a claim; Mitschelen v. 
State Farm Mut. Auto. Ins. Co., 1976-NMCA-093, 89 N.M. 
586, 555 P.2d 707, cert. denied, 90 'N.M. 9, 558 P.2d 621. © 

Conflicts of law. — Where plaintiff, who was a resident 
of Minnesota, signed a release of a workers' compensation 
claim in Minnesota and the workers' compensation claim 
arose out of an injury that occurred while plaintiff was a 
resident of and working in New Mexico and that was ini- 
tially treated in New Mexico, the policy underlying 41-1-1 
NMSA 1978 and the protections guaranteed by the stat- 


ute required the application of New Mexico law. Ratzlaff v. 


Seven Bar Flying Services, Inc., 1982-NMCA-071, 98 N.M. 
159, 646 P.2d 586, cert. denied, 98 N.M. 336, 648 P.2d 794. 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 7 Am, 
Jur. 2d Attorneys at Law §§ 156,157; 15A Am. Jur. 2d Com- 
promise §§ 3, 20, 23, 41;66 Am. Jur. 2d Release §§ 1, 20. 

Discretion of court to vacate its approval of release in 
respect to minor, 8 A.L.R.2d 460. 

Avoidance of release of personal injury claims on ground 
of fraud or mistake as to the extent or nature of injuries, 
71 A.L.R.2d 82, 13 A.L.R.4th 686. 

Release of one responsible for injury as affecting liabil- 
ity of physician or surgeon for negligent treatment of in- 
jury, 39 A.L.R.3d 260. 

Insurer's tort liability for acts of adjuster seeking to OY 


‘tain settlement or release, 39 A.L:R.8d 739. 


Modern status of rules as to avoidance of release of per- 
sonal injury claim on ground of mistake as to nature and 
extent of injuries, 13 A.L.R.4th 686. 

15A C.J.S. Compromise § 34 et seq.; 25 C.J.S. Damages 
§ 81; 37 C.J.S. Fraud §§ 41, 93;.76 C.J.S, Release § 1 et seq, 


41-1-2, Settlements, releases and statements; applicability. 


The provisions of this act [41-1-1; 41-1-2 NMSA 1978] relating to settlements, felloasts and state- 
ments obtained, by a person Wheds interest is or may become adverse, from a patient confined in a 
hospital or sanitarium or being treated by a person licensed to practice the healing arts, shall not 
apply, if at least five days prior to obtaining the settlement, release or statement, the injured party 
has signified in writing; by a statement acknowledged before a notary public, who has no interest 
adverse to the injured party, his willingness that a settlement, release or statement be given. 


History: 1953 Comp., § 21-11-2, enacted by Laws 
1971, ch. 70, § 2. 
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41-1A-1 WRONGFUL DEATH; ACTIONS FOR DAMAGES 41-2-1 


Severability. — Laws 1971, ch. 70, § 3 provided for the unless there is an emergency or some overriding reason 
severability of the act if any part or application thereof for enforcing the settlement despite the attorney's lack 
was held invalid. i of specific authority. Bolles v. Smith; 1979-NMSC-019, 92 

ANNOTATIONS N.M. 524, 591 P.2d 278. 


For attorney to bind client to settlement agree- 
ment, the attorney must have specific authority to do so, 


i> 


ARTICLE 1A 
Forum Selection and Choice of Law. 


. (Repealed by Laws 2016)ich.34, § 2.) 


41-1A-1. Repealed. 


_ Repeals. — Laws 2016, ch. 34, § 2 repealed 41-1A4-1 in health care provider contracts, enforcement, effective 
NMSA 1978, as enacted by Laws 2016 ch. 34, § 1, relating July 1, 2019. For provisions of former Rechion see the 2018 
to exclusive forum selection and choice of law provisions NMSA. 1978 on NMOnesource,com. 
Wrongful Death; Actions for Damages 
Sec, ° Sec. 
ai 2-1. Death by wrongful act or neglect; liability in Edam 41-2-3, Péteoniad representative to bring action; damages; 
ages. distribution of proceeds. 


41-2-2. Limitation of actions. 41-2-4. Death caused by railroad,'stage coach or public 
oat a pe Hi hap ge action for damages; defense. 


41-2-1. [Death by wrongful act or neglect; liability in damages. ] 


Whenever the death of a person shall be caused by the wrongful act, neglect or default of an- 
other, although such death shall have been caused under such circumstances as amount in law to 
a felony, and the act, or neglect, or default, is such as would, if death had not ensued, have entitled 
the party injured.to maintain an action and recover damages in respect thereof, then, and in ev- 
ery such case, the person who, or the corporation which, would have been liable, if death had not 
ensued, shall be liable to an action for damages, notwithstanding the death of the person injured. 


History: Laws 1882, ch. 61, § 2; C.L. 1884, § 2309; I, GENERAL CONSIDERATION. 
Laws 1891, ch. 49, § 1; C.L. 1897, § 3214; Code 1915, MPAs ? MF wel , 
§ 1821; C.S. 1929, § 36-102; 1941 Comp., § 24-101; 1958 Applicability of Missouri prior construction. — 
Comp,, § 22-20-1. Because statute [41-2-1 through 41-2-4 NMSA 1978] was 
Bracketed material. —“'The bracketed material: was adopted from Missouri, the rule that a statute adopted or 
inserted by the compiler and is not part of the law. borrowed from another state is presumed to include its 
Cross references. — For action to be brought by per- prior construction by the courts of that state is applicable 
sonal representative, sce 41-2-3 NMSA 1978. to these statutes. White v. Montoya, 1942-NMSC-031, 46 
For survival of action, see 37-2-1 NMSA 1978. N.M. 241, 126 P.2d 471. ; 
For nonliability to suit and defenses denied employers Missouri views often followed. — The New Mexico 
under Workers' Compensation Law, see 52-1-8 NMSA 1978. Supreme Court has often followed the views of the Mis- 
LALO souri Supreme Court in its interpretations of this section, 
ANNOTATIONS ' Langham v. Beech Aircraft Corp., 1975-NMSC-064, 88 
N.M. 516, 543 P.2d 484. 
I. GENERAL CONSIDERATION. Effect of post-borrowing construction. — This stat- 
Il. STANDING TO SUE. ute was originally taken from Missouri and while a case 
Ill, CLAIMS COVERED. decided long after the statute was adopted by New Mexico 
IV. ‘DEFENSES, is entitled to respectful consideration, it is not controlling. 
Vv. EVIDENCE. Cain v. Bowlby, 114 F.2d 519 (10th Cir), cert. denied, 311 
VI. DAMAGES. US. 710, 61'S. Ct. 319, 85 L. Ed. 462 (1940). 
VII. ATTORNEY DUTIES TO BENEFICIARIES. 
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Construction of section. — This section is a deroga- 
tion of common law and must be strictly construed. Cain 
v. Bowlby, 114 F.2d 519:(10th Cir.), cert. denied, 311 US. 
710, 61S. Ct. 319, 85 L. Ed. 462 (1940). 

Purpose of section. — This section has to some de- 
gree an objective of public punishment, and was designed 
in part at least to act as a deterrent to the negligent con- 
duct of others, and thereby promote public safety and wel- 
fare, Trujillo v. Prince, 1988-NMSC-024, 42 N.M. 337, 78 
P.2d 145. 


TORTS 


Negligence made costly. — The statutes [41-2-1 


through 41-2-4 NMSA 1978] allowing damages for wrong- 
ful act or neglect causing death have for'their purpose more 
than compensation. It is intended to promote safety of life 
and limb by making negligence that causes death costly to 


the wrongdoer. Stang v. Hertz Corp., 1970-NMSC-048; 81 . 


N.M. 348, 467 P.2d 14; Langham v. Beech Aircraft Corp., 
1975-NMSC-064, 88 N.M. 516, 543 P.2d 484. 

This section is a survival statute under which the 
cause of action arises at time of death. State ex rel. De Moss 
v, Dist. Court, 1951-NMSC-010, 55 N.M. 1385, 227 P.2d 937. 

The death by wrongful act statute is a "survival" stat- 
ute and consequently, the cause of action arises when the 
tort is committed (now at death), thus barring an action 
therefor at the end of one year (now three years) thereaf- 
ter. Natseway v. Jojola, 1952-NMSC-104, 56 N.M. 793, 251 
P,2d 274 (decided under prior law). 

The remedy provided in 41-2-4 NMSA 1978 is ex- 
clusive. In re Estate of Reilly, 1957-NMSC-095, 63 N.M. 
352, 319 P.2d 1069. 

Scope of limitation. — This statute creates a new 
right and its limitation is not on the remedy alone, but 
on the right itself. Natseway v. dajola, 1952-NMSC-10456 
N.M, 793, 251 P.2d 274. 

Effect of limitation, — The New Mexico Wrongful 
Death Act creates.a cause of action which did not exist at 
common law. andthe limitation provisions thereof are not 
only a limitation on the remedy, but also on the right to 
institute such an action, Perry v, Staver, 1970-NMCA-096, 
81 N.M. 766, 473 P.2d 380. 

Law of the place of the wrong governs the right of 
action for death. McKenzie v. K.S.N. Co., 1968-NMCA-044, 
79 N.M., 314, 442 P.2d 804. 


II. STANDING TO SUE. 


Effect of intervention by widow and child. — Per- 
mitting persons claiming to be the decedent's widow and 
child to intervene is not reversible error where defen- 
dants' counsel insisted that the parties claiming injury 
should be definitely named in the complaint, and that the 
injured parties were the surviving widow and children. 
The error was invited and defendants were in no position 
to complain, Hall v. Stiles, 1953-NMSC-041, 57 N.M. 281, 
258 P.2d 386. 

Scope of "personal representative". — Temporary, 
special and ancillary administrators are included in the 
term "personal representative" as used in wrongful death 
statutes, and the term includes an administrator de bonis 
non when the regular administrator refuses to sue, Hen- 
kel v. Hood, 1945-NMSC-006, 49 N.M. 45, 156 P.2d 790. 

Identification of child as a beneficiary. — New 
Mexico law permits the admission of evidence identifying 
the decedent's children in a wrongful death action and the 
trial court did err by admitting evidence that the. dece- 
dent had a child by a prior marriage. Harris v. Illinois- 
California Express, 687 F.2d 1361 (10th Cir. 1982). 

The cause of action under the Wrongful Death 
Act is in the personal representative. Stang v. Hertz 
Corp., 1970-NMSC-048, 81 N.M. 348, 467 P.2d 14. 

Actions under the Wrongful Death Act may be 
brought by the personal representative of the 
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deceased person only. Hall v. Stiles, 1953-NMSC-041, 
57 .N.M. 281,258 P.2d 386. 

Appointment of co-personal representative not 
required. — Where an adyersity of interest between 
the illegitimate child of the decedent and the personal 
representative of the decedent exists, appointing a co- 
personal representative is not required where appoint- 
ment would not remedy the adversity. Spoon v. Mata, 
2014-NMCA-115. 

Effect of designation. — Where a statute gives the 
cause of action and designates the persons who may be 
sued, they alone are authorized to be sued. Ickes v. Brim- 
hall, 1988-NMSC-036, 42 N.M, 412, 79 P.2d 942. 

Administrator may file suit under this section to 
recover damages for wrongful death. Romero v. Atchinson, 
T. & SF Ry., 1903-NMSC-008, 11 N.M. 679, 72 P. 37. 

Representative to serve as trustee. — The personal 
representative who makes a recovery under this section 
serves as a trustee, a "statutory trustee," for discoverable 
and identifiable beneficiaries in the line of named kinship 
or descent. Baca v. Baca, 1963-NMSC-0438, 71 N.M. 468, 
379 P.2d 765. 

Personal representative stands in the place of 
statutory beneficiaries. — Where personal representa- 
tive's role in wrongful death action is to stand in the place 
of the statutory beneficiaries, to centralize claims, and 
to prevent multiple and possibly contradictory lawsuits, 
statutory beneficiaries should not be allowed to intrude on 
the role of a properly appointed personal representative. 
Spoon v. Mata, 2014-NMCA-115.° 

Disqualification of personal representative not 
required. — Where personal representative main- 
tained that the illegitimate child of the decedent in.a 
wrongful death action was entitled to the statutory 
share of wrongful death proceeds and that the personal 
representative intended to fulfill her duty towards the 
child, there was not sufficient adversity of interest re- 
quiring the personal representative's disqualification 
or appointment of co-personal representative. Spoon v. 
Mata, 2014-NMCA-115. 

The fact that the personal represéntative is also 
pursuing individual claims in a wrongful death 
lawsuit is not a sufficient basis by itself to presume 
that the interests of the personal representative and the 
statutory beneficiaries are so adverse as to preclude the 
individual from representing the statutory beneficiaries' 
interest in the action. Spoon v. Mata, 2014-NMCA-115. 

Conflict of laws. — It is unimportant that the com- 
munity administrator would not have had power to bring 
suit in Texas, as power of personal representative in New 
Mexico is measured by the laws of this state, since the 
law of Texas is looked to only to determine whether the 
party meets the broad definition of "personal representa- 
tive." Henkel v. Hood, 1945-NMSC-006, 49 N.M. 45, smi 
P.2d 790. 

Wrongful death and estate functions contrasted. 
— Wrongful death suit under this act has no relation to 
the estate, it being incidental that a "personal represen- 
tative" is named to bring suit and it is not because this 
would fall» within those duties, but because someone 
must be named and our legislature has fixed the per- 
sonal representative of that individual. Henkel v. Hood, 
1945-NMSC-006, 49 N.M. 45, 156 P.2d 790. 

Source of personal representative authority. — 
Since character of "personal representative" under wrong- 
ful death statute is entirely foreign to and unconnected 
with character as estate administrator, the authority to 
bring the action flows entirely from the wrongful death 
statute itself and not from the probate or other estate 
laws. Henkel v, Hood, 1945-NMSC-006, 49 N.M. 45, 156 
P.2d 790. 
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ITI. CLAIMS COVERED:: 


Constitutionality where recovery against carrier 
employee precluded. — Having thus afforded a fixed 
penalty against the carrier for wrongful death, it is not a 
denial of the equal protection of the law for the legislature 
to provide that such sum should be exclusive of all other 
liability for wrongful death, thereby precluding recovery 
against the negligent employee..Schloss v.. Matteucci, 260 
F.2d 16 (10th Cir. 1958). 

This section applies where injury sued upon re- 
sulted in death. Kilkenny v. Kenney, 1961-NMSC-019, 68 
N.M. 266, 361 P.2d 149, 

Effect on nonresident alien. — The word "person" 
in this section includes a nonresident alien who is pres- 
ent illegally in the state of New Mexico. Torres v. Sierra, 
1976-NMCA-064, 89 N.M. 441, 553 P.2d 721, cert, denied, 
90 N.M. 8, 558 P.2d 620, 

Torts against Indians. — The cause of action which 
an Indian acquires when a tort is committed against that 
Indian is property which the Indian may acquire or be- 
come invested with, particularly if the tort is committed 
outside of an Indian reservation by a state citizen who is 
not an Indian, and where that Indian is killed as a result 
of a tort, the cause of action survives. Trujillo v. Prince, 
1938-NMSC-024, 42.N.M. 337, 78 P.2d 145. 

Probate court jurisdiction over Indians. — A 
New Mexico probate court had jurisdiction to appoint 
an administrator for a deceased reservation Indian 
to enforce the right of action created by this section, 
Trujillo v. Prince, 1988-NMSC-024, 42 N.M, 337, 78 
P.2d 145. 

Survival of kindred not required. — A right of ac- 
tion under the Wrongful Death Act [41-2-1 through 41-2-4 
NMSA 1978] is not dependent or conditioned upon the 
survival of kindred: Stang v. Hertz Corp., 1970-NMSC-048, 
81 N.M. 348, 467 P.2d 14. 

Spousal consortium claim recognized. — New 
Mexico recognizes a claim for loss of spousal consortium. 
This cause of action imposes no new conduct obligation on 
potential defendants. Romero v. Byers, 1994-NMSC-031, 
117 N.M. 422,872 P.2d 840, 

Murder conviction required for forfeiture. — Sec- 
tion 30-2-9 NMSA 1978 requires a conviction of murder, 
and did not. apply to require forfeiture of husband's rights 
as a beneficiary under the Wrongful Death Act [41-2-1 
through 41-2-4 NMSA 1978] when the husband. was 
convicted of vehicular homicide in the death of his wife. 
Aranda v.. Camacho, 1997-NMCA-010, 122 N.M. 763, 931 
P.2d 757. 2 

A nonviable fetus, a fetus incapable of sustaining life 
outside the mother's womb, is not a "person" under the 
Wrongful Death Act [41-2-1 through 41-2-4 NMSA 1978]. 
Miller. v. Kirk, 1995-NMSC-067,,120 N.M. 654, 905 P.2d 
194. 

Right of recovery provided for wrongful death of 
viable fetus. — The legislature in enacting this section 
intended that a viable fetus be included within the word 
"person" in this section. and, therefore, it intended to pro- 
vide a right of recovery for the wrongful death of a viable 
fetus. Salazar v. St. Vincent Hosp., 1980-NMCA-051, 95 
N.M. 150, 619 P.2d 826, cert, quashed, 94 N,M. 806, 617 
P.2d 1321... 

Exceptions to section. — While this: section, if 
standing alone, would apply to all deaths resulting from 
the negligence of corporations and individuals, 41-2-4 
NMSA 1978 is an exception thereto. White v. Montoya, 
1942-NMSC-031, 46 N.M, 241, 126 P.2d 471. 

Common carrier action exclusive. — Right of action 
for wrongful death caused by a common carrier is exclu- 
sive of the right of action for wrongful death caused by 
a person or corporation other than the common carrier. 
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Mallory v. Pioneer S.W. Stages, Inc., 54 F.2d 559 (10th Cir. 
1931). 

Effect on manufacturer of "public conveyance". — 
The manufacturer of a "public conveyance" can be held li- 
able for:damages where the passengers died as a result of 
defects in the conveyance, and the remedy provided by 41- 
2-4 NMSA 197 8 against the "owner" of a defective "public 
conveyance" does not provide the only remedy. Langham 
v. Beech Aircraft Corp., ~aghinbeninesinnn 064, 88 N.M. 516, 543 
P.2d 484, » 

Recovery against Paniysbajpomel tines! of "public 
conveyance". — Recovery may not be: had under either 
this section or 41-2-4 NMSA 1978 of the wrongful death 
statutes against the "employee-driver" of a "public convey- 
ance." Langham v. Beech Aircraft Corp., 1975-NMSC-064, 
88 N.M. 516, 543 P.2d 484. 

Suit by third person against insurer barred: — In- 
jured third person cannot proceed directly against insurer 
or join insurer and insured as defendants in the absence 
of contractual or statutory provisions. Chavez v. Pino, 
1974-NMCA-071, 86 N.M, 464, 525 P.2d 391. 

No liability for death. — Defendants, who owned 
and operated a heavy construction business and main- 
tained a pond on their premises, were not guilty of 
wrongful acts where a nine-year-old child, who had the 
capacity to comprehend and avoid the danger incurred, 
got on a raft in the pond, jumped in for a swim and 
drowned, Mellas.v. Lowdermilk, 1954-NMSC-057, 58 
N.M..363, 271 P.2d 399. 

Effect on action for loss of consortium. — The 
Wrongful Death Act does not apply to common-law rem- 
edies that existed prior to this act and which were not 
repealed; therefore, the statute of limitations applicable 
to the wrongful death.action is not applicable to the hus- 
band's common-law right of action for loss of consortium. 
Kilkenny v. Kenney, 1961-NMSC- 019, 68 N.M. 266, 361 
P.2d 149. 


IV. DEFENSES, 


Applicability of saving clause for infants. — The 
statute providing a ‘saving clause for infants [37-1-10 
NMSA 1978] is not applicable to the death by wrongful 
act statute. Natseway v, Jojola, 1952-NMSC-10456 N.M. 
793, 251 P.2d 274. 

No interspousal immunity. — There is no immunity 
from tort liability between spouses by reason of that re- 
lationship. Maestas v. Overton, 1975-NMSC-004, 87 N.M. 
213, 531 P.2d 947. : 

When action barred. — Not only the remedy but 
the right to maintain’suit is barred where damages are 
sought for wrongful death on account of alleged negli- 
gence of relator in performing surgery on decedent and 
complaint is filed more than one year (now three years) 
after death occurred. State ex rel. De Moss v. Dist. Court, 
1951-NMSC-010, 55 N.M. 185, 227 P.2d 937. 

Cause of action for wrongful death is barred where 
action is brought. within one year (now three years) 
from ‘the date of the wrongful death, but more than one 
year after the tort is committed. Natseway v. Jojola, 
1952-NMSC-104, 56 N.M. 793, 251 P.2d 274 (decided un- 
der prior law), 

Last clear chance doctrine held improper. — In 
a head-on collision between decedent's automobile and 
a commercial truck-trailer on a two-lane highway with 
both drivers having the potential of sighting the other 
for a distance of more than 600 feet. before meeting, the 
possibility that the collision might have been avoided had 
the defendant continued in the proper lane or had turned 
right instead of left was of no legal significance. The con- 
cept of a last clear chance is negated by either the exis- 
tence of a sudden emergency or by the existence of equal 
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opportunity to act, andvit was error for the trial court 
to instruct the jury on the doctrine of last clear chance. 
Darter v. Greiner, 301 F.2d'772.(10th Cir. 1962). 

Defense of suicide. — Where decedent, who was! a 
pedestrian, was struck by-defendant's vehicle and killed; 
prior tothe accident, decedent told some friends that dece- 
dent was going to kill decedent; in a subsequent telephone 
conversation, decedent told a friend that decedent was 
"walking between cars’; and in a wrongful death action, 
defendant took the position that decedent had committed 
suicide, the district courtcdid*not abuse:its discretion in 
allowing the use ofthe term "suicide" ‘at trial. Zia Trust, 
Inc..v. Aragon, 2011-NMCA-076, 150 N.M..7638, 258 P.3d 
1146, cert. denied, 2011-NMCERT-006, 150 .N.M. 7638, 266 
P.3d 632. 

Inapplicability of limitations of actions. — Pro- 
visions of 37-1-14 NMSA 1978,. concerning limitations 
of actions, are inapplicable to the Wrongful Death Act 
[41-2-1. through 41-2-4 NMSA 1978], Perry: u: Shaan, 
1970-NMCA-096, 81 N.M. 766,473 P.2d 380. 


V. EVIDENCE. 


Presumption of due care. — In a wrongful death ac- 
tion, deceased is presumed to have used due care and not 
to have been guilty of contributory negligence. Hogsett v. 
Hanna, 1936-NMSC-0638, 41 N.M. 22, 63 P.2d 540. 

When writ of prohibition made absolute. — In a 
malpractice case against a surgeon, the supreme court will 
make absolute its alternative writ of prohibition where 
the principal witness is dead, trial would be expensive 
and regardless of the verdict the professional reputation 
of the defendant would be damaged, judgment would be 
reversed and case remanded with instructions to dismiss 
it. State ex rel. De Moss v. Dist. Court, 1951-NMSC-010, 55 
N.M. 185, 227 P.2d 937. 

Burden of proof. — In a wrongful death claim, the 
burden is on the plaintiff to prove that the claimed wrong- 
ful act was the proximate cause of the death. Lopez v. 
Maes, 1970-NMCA-084, 81 N.M. 693, 472 gp 658, cert. 
denied, 81 N.M. 721; 472 P.2d 984, 

» The burden -of establishing a timely MBabnitoen? of 
a claim against an-estate, pursuant to 45-3-803 NMSA 
1978, rests upon the claimant, and nothing in the statutes 
allowing recovery for wrongful death, 41+2-1 to 41-2-4 
NMSA 1978, expresses a legislative intent to create an ex- 
ception. Corlett v. Smith; 1987-NMCA-099, 106 N.M. 207, 
740 P.2d 1191, cert. denied, 106 N.M. 174, 740 P.2d 1158. 

Where second vehicle involved. — Where there is 
absolutely no evidence in the record to show that decedent 
was alive when decedent's body was run over by the sec- 
ond vehicle, and no.evidence to. show this act by the second 
driver in any way contributed to the death, the burden was 
on plaintiff to not only show that the second driver was 
negligent, ‘but that the second driver's negligence was the 
proximate cause, or at least a concurring proximate cause, 
of the death. Lopez v. Maes, 1970-NMCA-084, 81 N.M- 698, 
472 P.2d 658, cert. denied, 81 NM. 721, 472 P.2d 984. 

In the absence of any evidence to show that death re- 
sulted from the body being run over by the second vehicle, 
the first driver's failure to remove the body from the high- 
way cannot possibly be said to have proximately caused 
this death. Lopez v. Maes, 1970-NMCA-084, 81 N.M. 693, 
472 P.2d 658, cert. denied, 81.N.M. 721, 472 P.2d 984. 


VI. DAMAGES. 


Effect on damages to wife's executor and hus- 
band. — The provisions of 41-2-3 NMSA 1978 when con- 
sidered with this section warrant the allowance to the 
personal representative of the decedent, damages prior to 
death, provided they are not the same as those for which 
the husband, individually, has a right of recovery. Stang 
v. Hertz Corp., 1970-NMSC-048, 81 N.M. 348, 467 P.2d 14. 


: 
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Authority for damages between injury and death. 
— The right of the administrator to recover damages sus- 
tained by decedent between the date of the injury and the 
date of death falls within the provisions of the Wrongful 
Death Act [41-2-1 through 41-2-4 NMSA 1978], provided 
these damages are not the same as those for which the 
husband, individually, has a right of recovery. Kilkenny v. 
Kenney, 1961-NMSC-019, 68 N.M. 266, 361 P.2d 149. 

Determining damages. — The age, earning capacity, 
health, habits and probable duration of life are all things 
to be considered: in determining the quantum of dam- 
ages for death, and an award of $7,500 for a man forty- 
five years of age, educated, in good health, and capable of 
earning $200 a month, is not excessive. Duncan v. Madrid, 
1940-NMSC-029, 44 N.M. 249, 101 P.2d 382. 

In death actions, the age, occupation, earning capac- 
ity, rate of wages, health, habits and probable duration 
of the life are proper elements of inquiry. Hall v, Stiles, 
1953-NMSC-041, 57 N.M, 281, 258 P.2d 386. 

When husband performed household services, other 
income-producing activity could not be undertaken. Further, 
specific costs would be incurred if someone else were retained 
to perform them. The value of those’services is an evidentiary 
item admissible in establishing the present worth of hus- 
band's life. Corlett v. Smith, 1988-NMCA-067, 107 N.M. 707, 
763 P.2d 1172, cert. denied, 107 N.M. 610, 762 P.2d 897. © 

Value is ‘present worth. '— The worth of the life of 
the deceased is not all that the deceased would earn in a 
lifetime, but the present worth, taking into consideration 
the earning power of money. Mares v. N.M. Pub. Serv. Co., 
1938-NMSC-032, 42 N.M. 473, 82 P.2d 257. 

Pain, suffering and medical expenses included. 
— Personal representative of decedent, who was the ad- 
ministratrix of decedent's estate, could recover, under 
Wrongful Death Act [41-2-1 through 41-2-4 NMSA 1978] 
for decedent's conscious pain and suffering and medical 
and related care between the injury and death. Stang v. 
Hertz Corp., 1969-NMCA-118, 81 N.M. 69, 463 P.2d 45, 
aff'd, 1970-NMSC-048, 81 N.M. 348, 467 P.2d 14. 

Factors to be considered in determining the mon- 
etary value of a decedent's life. — Where plaintiff, as 
personal representative of the estate of the deceased pa- 
tient, brought an action against the United States for medi- 
cal negligence and wrongful death arising under the Fed- 
eral Tort Claims Act, and where the court found that the 
patient was treated by a physician employed by the United 
States and was acting within the scope and course of her 
employment, that the physician fell below the standard of 
care by removing the patient from anticoagulation medica- 
tion even though the patient had a high risk for developing 
blood clots, and that the patient subsequently suffered isch- 
emic stroke and died, the court awarded the full amount of 
damages under New Mexico law in the amount of $600,000, 
taking into consideration the decedent's include: age, earn- 
ing capacity, health, habits, life expectancy, and pain and 


‘suffering expérienced between the time of injury and death. 
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Nez v. United States, 367 F. Supp. 3d 1245 (D. N.M. 2019), 

Per accident coverage limitation. — The several 
statutory beneficiaries in a wrongful death action are en- 
titled to recover, pursuant to underinsured motorist insur- 
ance policies, the per-person rather than the per-accident 
limits of coverage for underinsured motorist benefits. 
Lewis v. Dairyland Ins. Co., Paipt dapreige pat, — pel M. 
686, 831 P.2d 985. 


vil. ATTORNEY DUTIES TO BENEFICIARIES. 


Attorney owes duty to statutory beneficiaries, — 
An attorney handling a wrongful death case owes to the 
statutory beneficiaries of that action a duty of reasonable 
care to protect their interests in receiving any proceeds 
obtained. Leyba v. Whitley, 1995-NMSC- 066, 120 N.M. 
768, 907 P.2d 172. 
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Attorney's duty to resolve conflicts according to 
professional standards. — Where the attorney repre- 
sented the client as the personal representative of the 
wrongful death estates of the client's child and grand- 
child who had been killed in a collision between the cli- 
ent's car and a truck; the client claimed that the non- 
client, who was a statutory beneficiary and the parent 
of the client's child, had abandoned the ‘child and was 
not entitled to any of the wrongful death proceeds; the 
attorney knew that the client had been drinking alcohol 
before the collision and that the collision occurred when 
the client stopped the client's car in a traffic lane of an 
interstate highway at night with the car lights off; the 
attorney negotiated a settlement agreement with the 
non-client that substantially reduced the non-client's 
entitlement to the wrongful death proceeds; the attor- 
ney told the non-client that the attorney did not repre- 
sent the non-client, the attorney represented only the 
client, and the attorney was not providing services to 
the non-client; there was a dispute as to whether the 
attorney informed the non-client that the client chal- 
lenged the non-client's right to receive any of the wrong- 
ful death proceeds; the attorney did not tell the non- 
client thesize of the anticipated settlement, that. the 
attorney represented the client against the non-client, 
or that the non-client was entitled to fifty percent of the 
wrongful death proceeds; and the non-client sued the 
attorney for malpractice, fraud, collusion and misrepre- 
sentation, summary judgment for the attorney was not 
appropriate because there were genuine issues of mate- 
rial fact regarding whether the attorney had a conflict 
of interest in representing the personal representative 
who was potentially liable for the decedents' deaths 
and whether the attorney handled the conflict of inter- 
est between the client and non-client with due care and 
skill without harming the statutory beneficiary and be- 
cause the non-client's independent tort claims were not 
barred by the adversarial exception. Spencer v. Barber, 
2013-NMSC-010, 299 P.3d 388, rev'g 2011-NMCA-090, 
150 N.M. 519, 263 P.3d 296. 

Adversarial exception to attorney's duty to 
statutory beneficiaries. — The adversarial excep- 
tion. to an attorney's implied duty to pursue a wrong- 
ful death case for the benefit of a non-client statutory 
beneficiary applies when there is.a conflict of interest or 
a breach of confidence between the client and the non- 
client statutory beneficiary. Even if an attorney identi- 
fies an actual or potential conflict, the attorney contin- 
ues to owe a duty to the non-client statutory beneficiary 
unless the non-client statutory beneficiary knows or 
should know that the non-client statutory beneficiary 
cannot rely on the attorney to act for the non-client 
statutory beneficiary's benefit. If an attorney identifies 
a conflict between the attorney's client and a non-client 
statutory beneficiary, the attorney should give notice to 
the non-client statutory beneficiary that the non-client 
statutory beneficiary cannot rely on the attorney to act 
for the non-client statutory beneficiary's benefit and 
then the adversarial exception negates the duty owed 
by the non-client statutory beneficiary. Spencer v, Bar- 
ber, 2011-NMCA-090, 150 N.M..519, 263 P.3d 296, cert. 
granted, 2011-NMCERT-009, 269 P.3d 904. 

Adversarial exception applies to contract and 
tort-based malpractice claims. — The adversarial ex- 
ception to the implied duty owed by an attorney to non- 
client statutory beneficiaries applies to both contract- 
based and tort-based claims of malpractice against the 
attorney. Spencer v. Barber, 2011-NMCA-090, 150 N.M. 
519, 263 P.3d 296, cert. granted, 2011-NMCERT-009, 269 
P.3d 904. 

Adversarial exception to attorney's duty to 
statutory beneficiaries, — Where the attorney filed a 


WRONGFUL DEATH; ACTIONS FOR DAMAGES 


1149 


41-2-1 


wrongful death action for the estate of the client's child 
and grandchild; the client took the position that the non- 
client, who was the surviving parent of the grandchild, 
had abandoned the grandchild and was not entitled to re- 
cover from the wrongful death estates; before the attorney 
accepted any offer of settlement from the tortfeasors, the 
attorney met with the non-client to settle any claims of 
the non-client to the wrongful death estates; the attorney 
told the non-client and the non-client understood that the 
attorney did not represent the non-client, the attorney 
represented only the client, and the attorney was not pro- 
viding services to the non-client; and the non-client nego- 
tiated with the attorney to obtain a better settlement than 
the attorney offered, any implied duties that the attorney 
owed to the non-client ended when the adversarial rela- 
tionship developed between the client and the non-client 
regarding the non-client's right to recover from the wrong- 
ful death estates. Spencer v, Barber, 2011-NMCA-090, 150 
N.M. 519, 263 P.3d 296, cert. granted, 2011-NMCERT-009, 
269 P.3d 904. 

Law reviews. — For comment, "Attractive Nuisance 
- Liability of the United States for Accidental Drowning of 
Infant Trespassers in Middle Rio Grande Project Irriga- 
tion Ditches," see 10 Nat. Resources J. 137 (1970). 

For survey, The Statute of Limitations in Medical Mal- 
practice Actions," see 6 N.M.L. Rev. 271 (1976). 

For note, "Torts - Wrongful Death - A Viable Fetus Is a 
‘Person’ Under the New Mexico Wrongful Death Statute: 
Salazar v. St. Vincent Hospital," see 12 N.M.L. Rev. 843 
(1982). 

For survey of medical malpractice law in New Mexico, 
see 18 N.M.L. Rev, 469 (1988), » 

For annual survey of New Mexico law of civil procedure, 
19 N.M.L. Rev. 627 (1990). 

For article, "Unintentional homicides caused by risk- 
creating conduct: Problems in distinguishing between de- 
praved mind murder, second degree murder, involuntary 
manslaughter, and noncriminal homicide in New Mexico," 
20 N.M.L. Rev. 55 (1990). 

For annual survey of New Mfexica Law of Torts, see 20 
N.M.L. Rev. 407 (1990). 

For note, "New Mexico Adopts Hedonic Damage in 
the Context of Wrongful Death Actions: Sears'v, Nissan 
(Romero v. Byers)," see 25 N.M.L. Rev. 385 (1995). 

For note, "Trends in New Mexico Law 1994-95: Tort 
Law (legal malpractice) — Attorneys Owe'a Duty to Stat- 
utory Beneficiaries Regardless of Privity,""see 26 N.M.L. 
Rev. 643 (1996). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 22A 
Am. Jur. 2d Death §§ 1 et seq., 158 et seq., 215 et seq. 

' Exemplary damages for assault as affected by death of 
party assaulted or assailant, 16 A-L.R. 792, 123 A.L.R. 1115. 

Compensation from other sources as precluding recov- 
ery for death, 18 A.L.R. 686, 95 A.L.R. 575. 

- Husband and wife, personal relations of, or marital mis- 
conduct of either spouse, as affecting action for death of 
spouse, 18 A.L.R. 1409, 90 A.L.R. 920. 

Liability for death of, or injury to, one seeking to rescue 
another, 19 A.L.R. 4, 158 A.L.R. 189, 166 A.L.R. 752. 

Right of parent who consents to or acquiesces in em- 
ployment of child under statutory age to recover for lat- 
ter's injury or death while in such employment, 23 A.L.R. 
635, 40 A.L.R. 1206. 

Contributory negligence of custodian of child as affect- 
ing right of parent to recover for its death or injury, 23 
A.L.R. 655, 

Release by, or judgment in : Aivor of, person injured as 
barring action for his death, 39 A.L.R. 579. 

Natural parent's right to recover for death of adopted 
child; 56 A.L.R. 1349. 

Contractual relationship as affecting right of action for 
death, 80 A.L.R. 880, 115 A.L.R. 1026. 
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Municipal corporation or other governmental unit as 
within the term "corporation," "person," or other term em- 
ployed in death statute descriptive of party against whom, 
action may be maintained, 115 A.L.R. 1287; 

Effect;of existence of nearer related, but nondependent 
member upon: right to sue under death statute in behalf 
of. remotely related but dependent member af same sour 
162 A.L.R. 704, 

Contributory negligence of beneficiary as affecting acy 
tion under death or survival statute, 2 A.L:R.2d 785. 


TORTS 


Marriage of child as. affecting right of recovery by par-. 


ents:.in death action, 7 A.L:R.2d 1380. 

Civil liability for death by suicide, 11 A.L.R. 2d 751, 58 
A.L.R.8d 828. 

Liability of parent or person in loco parentis for per- 
sonal. tort against minor. child, 19 A.L.R.2d 423, 41 
A.L.R.3d 904, 6 A.L.R.4th 1066. 

Danger or apparent danger of great bodilee harm or 
death as condition of self-defense in civil action for death; 
25 A.L.R.2d 1215. 

Husband.or his estate, action against, for cavaing death 
of wife, or vice versa, 28 A.L.R.2d 662; 

Municipal liability for injury resulting in death, notice 
of claim as condition of, 51. A.L.R.2d 1128. 

Officers, personal liability of peace officer or, bond for 
negligence causing death, 60 A.L-R.2d 873. 

Action for death of adoptive, parent, by or for benefit of 
adopted. or equitably adopted. child, 94 A,L.R.2d 1237, 97 
A.L.R.3d 347. 

Right of action for death of woman who consented to 
abortion, 36 A.L.R.3d 630. 

Right to recover for death of child resulting from prena- 
tal injury, 40 A.L.R.3d 1222. 

Action against parent by or on behalf of unemanci- 
pated minor child for wrongful death of other parent, 87 
A.L.R.3d 849. 

Admissibility of evidence of, or propriety of comment as 
to, plaintiff spouse's remarriage, or possibility thereof, in 
action for damages for death of other spouse, 88 A.L.R.3d 
926. 

Liability of swimming facility operator for injury /or 
death inflicted by third person, 90 A.L.R.3d 533. 

Liability of one negligently causing fire for injuries sus- 
tained by person other than firefighter in attempt to con- 
trol fire or to save life or property, 91 A.L.R.3d 1202. 

Modern status of interspousal tort immunity in per- 
sonal injury and wrongful death actions, 92.A.L.R.3d 901. 

Validity of release of prospective right to wrongful death 
action, 92 A.L.R.3d.1232. 

Liability of motel operator for injury or death of guest or 
privy resulting from condition in plumbing or bathroom of 
room or suite, 93 A.L.R.3d 258. 

Liability for civilian skydiver's or parachutist's injury 
or death, 95 A.L.R.3d 1280. 

Liability of one who sells gun to child for injury to third 
party, 4. A.L.R.4th 3381. 

Employer's right of action for loss of services or the like 
against third person tortiously killing or injuring em- 
ployee, 4 A.L.R.4th 504, 

Liability of labor union for injury or death allegedly re- 
sulting from unsafe working conditions, 14A.L.R.4th 1161. 

Negligence of one parent contributing to injury. or death 
of child as barring or reducing damages recoverable by 
other parent for losses suffered by other parent as result 
of injury or death of child, 26 A.L.R.4th 396, 

Judgment in favor of, or adverse to, person injured as 
barring action for death, 26 A.L.R.4th 1264, 

Loss of enjoyment of life as a distinct element or factor 
in awarding damages for bodily injury, 34 A.L.R.4th 293. 

Handgun manufacturer's or seller's liability for injuries 
caused to another by use of gun in committing crime, 44 
A.L.R.4th 596, 
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Excessiveness or adequacy of damages awarded for 
personal injuries resulting in death of persons en- 
gaged in farming, ranching, or agricultural labor, 46 
A.L.R.4th 220, 

Excessiveness or adequacy of. damages resulting’ in 
death of homemaker, 47 A,L.R.4th 100, 

Excessiveness or adequacy of damages awarded for per- 
sonal injuries resulting in;death of persons engaged in 
trades and manual occupations, 47 A.L.R.4th 134, |: 

Effect of statute limiting landowner's liability for per- 
sonal injury to recreational user, 47.A.L.R.4th 262. 

Excessiveness or adequacy of damages: awarded, for 
personal injuries resulting in death of retired persons, 46 
A.L.R.4th 229, 

Strict liability of landlord for i injury or death of tenant 
or third person caused by defect in premiags leased for 
residential use, 48-A.L.R.4th 638. 

Validity of verdict.awarding medical expenses to per- 
sonal injury plaintiff, but failing to award damages. for 
pain and suffering. 55 A.L.R.4th 186. 

Primary liability of private chain franchisor for i injury 
or death caused by franchise premises or equipment; 59 
A.L.R.4th 1142. 

Excessiveness or adequacy of damages sevartiods for 
noneconomic loss caused by personal injury or death of 
parent, 61 A.L.R.4th 251, 

Excessiveness or adequacy of damages awarded for 
noneconomic loss caused by personal injury or death of 
spouse, 61 A.L.R.4th 309, 

Excessiveness or adequacy of damages awarded for, par- 
ents' noneconomic loss caused: by ipernonal injury or death 
of child, 61 A.L.R.4th 413, 

Liability for injury or death allegedly caused by activi- 
ties of hospital "rescue team," 64.A.L.R.4th 1200, 

Recovery in death action for failure to diagnose incur-, 
able disease which caused death, 64 A.L.R.4th 1232, 

Tort liability for window washer's injury or death, 69 
A.L.R.4th 207, 

Effect of death of beneficiary, following wrongful death, 
upon damages, 73 A.L.R.4th 441, 

When is death "instantaneous" for purposes of wrongful 
death or survival action;'75 A.L.R.4th 151, 

Admissibility of evidence, in action for personal injury 
or death, of injured party's use. of,intoxicants or illegal 
drugs on issue of life expectancy, 86 A.L.R.4th 1135. 

Liability for injury or death allegedly caused by foreign 
substance in beverage, 90 A.L.R.4th 12. 

Liability for injury or death allegedly caused by foreign 
object in food or food product, 1 A.L.R.5th 1. 

Liability for injury or death allegedly caused by food 
product containing object related to, but not intended to 
be present in, product, 2 A.L.R.5th 189. 

Franchisor's tort liability for injuries allegedly caused 
by assault or other criminal activity on or near franchise 
premises, 2. A.L.R.5th 369, 

Liability of travel publication, travel agent; or simi- 
lar party for personal injury or death) of traveler, 2 
A.L.R.5th 396. 

' Refusal of medical treatment on religious grounds as 
affecting right to recover for personal injury or death, 3 
A.L.R.5th 721. 

Right of workers' compensation insurer or hts 
paying to a workers' compensation, fund, on the com- 
pensable death of an employee with no dependents, to 
indemnity. or subrogation, from proceeds of wrongful 
death action brought against third-party tortfeasor, 7 
A.L.R.5th 969. ead aad 

Excessiveness or inadequacy of punitive dam- 
ages awarded in personal injury or death cases, 12 
A.L.R.5th 195. 

Landlord's liability for injury or death of tenant's,child 
from lead paint poisoning, 19 A.L.R.5th 4065. ., 
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Wrongful death damages for loss of expectancy. of in- 
heritance from decedent, 42 A.L.R.5th 465. 

Landlord's liability for failure to. protect tenant from 
criminal acts of third person, 43 A.L.R.5th 207. 

Liability of electric company to one other than employee 
for injury or death arising from commencement or re- 
sumption of service, 46 A.L.R.5th 423. 

Failure to use or misuse of automobile child safety seat 
or restraint system as affecting ‘recovery for personal i in- 
jury or death, 46 A.L.R.5th 557. ; 

Validity, construction, and effect of agreement exempt- 
ing operator of amusement facility from liability for ey 
sonal injury or death of patron, 54.A.L.R.5th 518. 

Liability of hotel, motel, resort, or private jhendhetskis 
club or association operating swimming pool, for injury or 
death of guest-or member, 55 A.L.R.5th 463. 

Venue of wrongful death action, 58 A.L.R.5th 535, 

. Hospital liability as to\diagnosis and care of patients in 
emergency room, 58 A.L.R.5th 613. 

Validity of state npn eke cap on punitive damages, 103 

A.L.R,5th 379. | 


41-2-2, Limitation of actions. 
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Admiralty jurisdiction: maritime nature of tort - mod- 
ern cases, 80:A.L.R, Fed. 105. 

Recovery of prejudgment interest in actions under the 
Federal Employers’ Liability Act (45 USCS § 51 et seq.) or 
Jones Act (46 USCS Appx § 688), 80 A.L.R. Fed. 185: 

Monetary remedies under § 23 of Consumer Product 
Safety Act (15 USCS § 2072), 87 A.L.R, Fed. 587. 

Limitation of liability of air carrier for personal injury 
or death, 91 A\L.R; Fed. 547. 

First Amendment guaranty of freedom of speech or 
press as defense to liability stemming from speech alleg- 
edly causing bodily injury, 94.A.L.R, Fed. 26. 

Excéssiveness or adequacy of compensatory damages 
for personal injury to or death of seaman in actions under 
Jones Act (46 USCS Appx § 688) or doctrine of unseawor- 
thiness - modern cases, 96 A.L,R. Fed. 541. . 

Excessiveness or-adequacy of award of damages for per- 
sonal injury or death in actions under Federal Employers’ 
Liability Act (45 USCS § 51 et seq.) - modern cases, 97 
A:L.R. Fed. 189. 

oy C,J.8; Death 8§ 13 et Req.» 95 et seq. 


Every action instituted by virtue of the provisions of this and the preceding section [41-2-1 
NMSA 1978] must be brought within three years after,the cause of action: accrues. The cause of 


action accrues as of the date of death. 


History:.Laws 1882, ch. 61, § 9; C.L. 1884, § 2316; 
Code 1915, § 1822; C.S, 1929, § 36-1038; 1941 Comp., 
§ 24-102; Laws 1953, ch. 30, § 1; 1958 Comp., § 22-20-2; 
Laws 1961, ch. 202, $ 1. 

Compiler's notes..— Laws 1887, ch. 2, § 7, repealed 
8§ 2315, 2316, 1884 Comp. Both the 1887, act and § 2315 
related to injuries to livestock by railroads. Laws 1889, 
ch, 75, repealed the act of 1887 in its entirety including 
its repealing clause. In Gallegos v, Atchison, T. & S.F. Ry., 
1923-NMSC-032, 28 N.M. 472, 214 P. 579, the latter re- 
peal.was held to have revived this section, and the court 
incidentally also, held that this section applies to 41-2-4 
NMSA 1978. 

The 1915-Code compilers: substituted "this and the pre- 
ceding section" for "this act." Laws 1882, ch. 61, is presently 
compiled as 41-2-1 to 41-2-4 and 30-32-4 NMSA 1978. 


ANNOTATIONS | 


1953 amendment prospective only. — If decedent 
dies in 1952 while one year period for bringing ‘suit is 
in effect, that one year limitation governs, and not the 
1953 amendment of three years, which is prospective 
only. Wall.v. Gillett, 1956-NMSC-060, 61 N.M. 256, 298 
P.2d 939, 

Scope of 1961 amendment. — The 1961 amendment 
simply ‘provides that the limitation period begins run- 
ning, as to the personal representative's cause of action, 
upon the death of the injured person. Stang v. Hertz Corp., 
1970-NMSC-048, 81 N.M. 348, 467 P.2d 14. 

Effect of 1961 amendment. — The 1961 amendment 
did not change the character of this section as a survival 
statute. Stang v. Hertz Corp., 1969-NMCA-118, 81 N.M. 
69, 463 P.2d 45, aff'd, 81 N.M. 348, 467 P.2d 14. 

Effect of reviving repealed section. — This section, 
although specifically repealed by Laws 1887, ch. 2, § 7, 
was revived by Laws. 1889, ch. 75, which repealed the lat- 
ter act. The fact that § 5426, 1915 Code, prohibits such 
revivor unless so provided did not affect the instant ac- 
tion for damages, which was brought before the latter law 
went into effect. Gallegos v. Atchinson, T: & S.F. Ry. Co., 
1923-NMSC-032, 28 N.M. 472, 214 P. 579. 
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Nature of wrongful death provisions. — New Mex- 
ico Wrongful Death. Act [41-2-1 through 41-2-4, NMSA 
1978] creates a cause of action which did not exist at com- 
mon law and the\limitation provisions thereof are not only 
a limitation on the remedy, but also on the right to insti- 
tute such an action. Perry. v..Staver, 1970-NMCA-096, 81 
N.M..766, 473 P.2d-380, 

Limitation. — The limitation provision applicable to 
actions for wrongful death is not only a limitation on the 
remedy but also.on the right to institute such action. Wall 
v. Gillett, 1956-NMSC-060, 61 N,M. 256,298 P.2d,939. 

When cause of action arises. — Section 41-2-1 
NMSA 1978 is a survival statute under which the cause of 
action arises.at time of death. State ex rel, De Moss v, Dist. 
Court, 1951-NMSC-010, 55 N.M. 135, 227 P.2d 937. 

The second sentence of this section provides for a spe- 
cific date on which a cause of action accrues. Clark:v. 
Lovelace Health Sys., Ine., 2004-NMCA-119, 136 N,M. 411, 
99 P.3d 232. ' 

Effect of statute of Tenaationi Not only the rem- 
edy but the right to maintain suit was barred where dam- 
ages were sought for wrongful death on account of alleged 
negligence of relator in performing surgery on decedent 
and complaint was filed more than one year (now three 
years) after death occurred. State ex rel. De Moss v. Dist. 
Court, 1951-NMSC-010, 55 N.M. 135, 227 P.2d 937. 

Effective date of statute. — The statute of limita- 
tions in effect at the time of death governed the right, to 
prosecute a wrongful death action and the defendant was 
exempt, from all claims after. the expiration of the time 
fixed. Wall v. Gillett, 1956-NMSC-060, 61 N.M. 256, 298 
P.2d.939. ; 

Limitation period for claim of malpractice result- 
ing in wrongful death. —.The specific inclusion of a 
wrongful death claim within the definition of a malpractice 
claim makes the, limitation period of 41-5-13 NMSA 1978 
applicable to a claim of malpractice resulting in wrongful 
death. Armijo v. Tandysh, 1981-NMCA-098, 98 N.M. 181, 
646 P.2d 1245, cert. quashed, 98 N.M. 336, 648 P.2d 794 
(1982), and cert: denied, 459 U.S. 1016, 103 S. Ct. 377, 74 
L. Ed. 2d 510 (1982), overruled on other grounds by Roberts 
v. SW Cmty. Health Servs., 1992-NMSC-042, 114 N.M. 248, 
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837 P.2d 442; Mackey v. Burke, 1984-NMCA-028, 102 N.M. 
294, 694 P.2d 1359, overruled by Chavez v. Regents of Univ. 
of N.M., 1985-NMSC-114,; 103 N.M. 606, 711 P.2d 883. » 

Different periods are not equal protection vio- 
lation. — There is no equal protection violation be- 
cause a wrongful death claim based on malpractice 
has a limitation period different from a wrongful death 
claim which does not involve malpractice. Armijo v. Tan- 
dysh, 1981-NMCA-098, 98 N.M. 181, 646 P.2d 1245, cert. 
quashed, 98 N.M. 386, 648 P.2d 794 (1982), and cert. de- 
nied, 459 U.S. 1016, 103 S. Ct. 377, 74 L. Ed. 2d 510 (1982), 
overruled on other grounds by Roberts v. SW Cmty. Health 
Servs. , 1992-NMSC-042, 114 N.M. 248, 837 P.2d 442. 

The doctrine of fraudulent concealment applies 
to toll the limitations period. — It is consistent with 
the purpose of the Wrongful Death Act (WDA) -to toll 
the statutory limitations period where’a defendant has 
fraudulently concealed the cause of action, and therefore 
when the appropriate showing is made, the common law 
doctrine of fraudulent concealment applies to an action 
under the WDA. To toll a statutory limitations period 
under the doctrine of fraudulent concealment, the plain- 
tiff must prove that the defendant knew of the alleged 
wrongful act and concealed it from the plaintiff or had 
material information pertinent to its discovery which he 
failed to disclose, and the plaintiff did not know, or could 
not have known through the exercise ‘of reasonable dili- 
gence, of the cause of action within the statutory period. 
If the plaintiff meets the burden of proof and the doc- 
trine tolls the statutory limitations period, the statute 
commences to run again when the plaintiff discovers, or 
through the exercise of reasonable diligence should have 
discovered, the cause of-action. Estate of Brice v. Toyota 
Motor Corp., 2016-NMSC-018; overruling Perry v. Staver, 
1970-NMCA-096; 473 P.2d 880 and Clark v. Lovelace 
Health Systems, Inc. , 2004-NMCA-119, 99 P.3d 232. 

Where defendants were aware of a sudden acceleration 
problem in their vehicles for many years preceding the 
accident which killed decedent, and where’ defendants 
prevented plaintiff from obtaining knowledge about the 
cause of action and fraudulently concealed the sudden 
acceleration problems until the problems drew public 
attention several years after the accident, the doctrine 
of fraudulent concealment served to toll the statutory 
limitations period for plaintiffs’ cause of action under 
the Wrongful Death Act. Estate of Brice v. Toyota Mo- 
tor Corp., 2016-NMSC-018, overruling Perry v. Staver, 
1970-NMCA-096, 473 P.2d 380 and Clark v. Lovelace 
Health Systems, Inc., 2004-NMCA-119, 99 P.3d-232. 

Tolling provisions in Medical Malpractice Act in- 
applicable. — The tolling provisions applicable to minors 
under the age of nine years contained in 41-5-13 NMSA 
1978 (the Medical Malpractice Act) apply only to minors 
who suffer an alleged act of malpractice and not to mi- 
nors who are beneficiaries under the Wrongful Death Act 
[41-2-1 through 41-2-4 NMSA 1978]. Moncor Trust Co, ex 
rel, Flynn v. Feil, 1987-NMCA-015, 105 N.M. 444, 733 P.2d 
1327, cert. denied, 105 N.M. 421, 733 P.2d 869. 

Choice of law. — Where torts are committed beyond 
the territorial jurisdiction of the sovereignty in which the 
action is brought, the lex fori governs, no matter whether 
the right of action depends upon the common law or a lo- 
cal statute, unless the statute creating or conferring the 
right limits the duration of such right to a prescribed 
time. Munos v. Southern Pac. Co., 51°F. 188 (5th Cir, 1892). 

Effect on amount of damages. — The 1961 amend- 
ment made no change in the damages the personal repre- 
sentative might recover, since it did no more than change 
the time when the limitation period begins to run against 
the personal representative's cause of action. Stang v. 
Hertz Corp., 1969-NMCA-118, 81 N.M. 69, 463 P.2d 45, 
aff'd, 1970-NMSC-048, 81 N.M. 348, 467 P.2d 14. 
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Discovery. — The legislature has not felt it necessary 
to amend the language of the Wrongful Death Statute to 
allow for application of a discovery rule. Clark v. Lovelace 
Health Systems, Inc., 2004-NMCA-119, 136 N.M. 411, 99 
P.3d 282. 

This section arid Section 37-1-11 NMSA 1978 con- 
trasted. — Section 37-1-11 NMSA 1978 would allow the 
bringing of suit: within one year from the date of death 
of an incompetent, provided the injury sued upon did not 
result in death, but if suit is brought under the Wrongful 
Death Act, the action must be commenced within three 
years of the accrual of the cause of the action: Kilkenny v. 
Kenney, 1961-NMSC-019, 68 N.M. 266, 361 P.2d wis (de- 
cided prior to 1961 amendment). 

This section and Section 37-1-11 NMSA 1978 con- 
trasted. — Section 37-1-11 NMSA 1978 would allow the 
bringing of suit within one year from the date of death 
of an incompetent, provided the injury sued upon did not 
result in death, but if suit is brought under the Wrong- 
ful Death Act [41-2-1 through 41-2-4 NMSA 1978], the 
action must be commenced within three years of the 
accrual of the cause of the action. Kilkenny v. Kenney, 
1961-NMSC-019, 68 N.M. 266, 361 P.2d 149 (decided prior 
to 1961 amendment), 

Inapplicability of statute permitting continua- 
tion. — Provision of 37-1-14 NMSA 1978 permitting con- 
tinuation after failure of first action is inapplicable to this 
section. Perry v. Staver, 1970-NMCA-096, 81 N.M. 766, 473 
P.2d 380. 


to lengthen the period for recovery under this section, 
since this cause of action is created’ by statute. Perry v. 
Staver, 1970-NMCA-096, 81 N.M. 766; 473 P.2d 380. © 

Where appeal does not lie. — In a wrongful death 
action, appeal does not lie from an order of the court 
which does not dispose of the merits of the case, but 
merely overrules a motion to strike out part of defen- 
dant's answer setting up certain defenses, such as stat- 
ute of limitations, fellow servant rule and joint venture. 
Burns v. Fleming, 1944-NMSC- O06: 48 N.M. 40, 145 
P.2d 861. 

Law reviews. — For survey, "The Statute of Limita- 
tions in Medical Malpractice Actions," see 6 N; M. os Rev. 
271 (1976). 

Am. Jur. 2d, A.L.R. and C.J.S. sstetenbbat — 22A 
Am. Jur, 2d Death § 56 et seq. 

Time of bringing action, provision of death statute as 
to, as condition of right of action or mere statute of limita- 
tions, 67 A.L.R. 1070. 

Complaint or declaration which*fails to allege that  ac- 
tion for wrongful death was brought within statutory pe- 
riod, or affirmatively shows that it was not, as subject to 
demurrer, 107 A.L.R. 1048. 

. Exceptions attaching to limitation prescribed by death 
statutes or survival statues allowing oe of damages 
for death, 132 A.L.R, 292. 

Amendment of complaint or declaration by setting up 
death statute after expiration of period to which action 
is limited by the death statute or by the statute of limiter 
tions, 184 A.L.R. 779. 

Limitation applicable to action for personal i injury as af- 
fecting action for death resulting from injury, 167 A.L.R. 
894, 

Application and limits of rule that death of person li- 
able does not interrupt running of statute of limitations, 
174 A.L.R. 1423. 

Estoppel to rely on statute of limitations, 24 A.L.R.2d 
1413. 

Right to amend pending personal injury action by in- 
cluding action for wrongful death after statute of limi- 
tations has run against independent death action, 71 
A.L.R.3d 933. J 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


41-2-3 WRONGFUL DEATH; ACTIONS FOR DAMAGES 41-2-3 


Validity of release of prospective right to wrongful death Medical malpractice: statute of limitations in wrong- 
action, 92 A.L.R.3d 1232. ful death action based on medical malpractice, 70 
Time of discovery as affecting running of statute of limi- A.L.R.4th 535. 
tations in wrongful death action, 49 A:L.R.4th 972. Fraudulent concealment of cause of action for wrongful 
Wrongful death: surviving parent's minority as tolling death as affecting period of limitations, 88 A.L.R.4th 851. 
limitation period on suit for child's wrongful death, 54 25 C.J.S. Death § 53; 54 C.J.S. Limitation of Actions § 73. 
A.L.R.4th 362. 


41-2-3, Personal representative to bring action; damages; distribution 
of proceeds. 


Every action mentioned in Section 41-2-1 NMSA 1978 shall be brought by and in the name of the 
personal representative of the deceased person, and the jury in every such action may give such 
damages, compensatory and exemplary, as they deem fair and just, taking into consideration the 
pecuniary injury resulting from the death to the surviving party entitled to the judgment, or any 
interest in the judgment, recovered in such action and also having regard to the mitigating or aggra- 
vating circumstances attending the wrongful act, neglect or default. The proceeds of any judgment 
obtained in any such action shall not be liable for any debt of the deceased; provided the decedent 
has left a spouse, child, father, mother, brother, sister or child or children of the deceased child, as de- 
fined in the New Mexico Probate Code [Chapter 45 NMSA 1978], but shall be distributed as follows: 

A. if there is a surviving spouse and no child, then to the spouse; 

B.. ifthere is a surviving spouse and a child or grandchild, then one-half to the surviving spouse 
and the remaining one-half to the children and grandchildren, the grandchildren taking by right 
of representation; 

C. if there is no husband or wife, but.a child or grandchild, then to such child and: grandchild 
by right of representation; 

D. if the deceased is a minor, childless and unmarried, then to the father and roorner who shall 
have an equal interest in the judgment, or if either of them is dead, then to the survivor; 

E. if there is no father, mother, husband, wife, child or grandchild, then to a surviving brother 
or sister if there are any; and 

F. ifthere isno kindred as named in Subsections A through E of this section, then the proceeds 
of the judgment shall be disposed of in the manner authorized by law for the disposition of the 
personal property of deceased persons. 


History: Laws 1882, ch. 61, § 3; C.L. 1884, § 2310; should be distributed in the same manner as proceeds 
Laws 1891, ch. 49, § 2; C.L. 1897, § 3215; Code 1915, from an award in a wrongful death action. Marchand v. 
§ 1823; C.S. 1929, § 36-104; Laws 1939, ch. 105, § 1; Marchand, 2007-NMCA-138, 142 N.M. 795, 171 P.3d 309, 
1941 Comp., § 24-108; 1953 Comp., § 22-20-3; Laws aff'd in part, rev'd on other grounds, 2008-NMSC-065, 145 


2001, ch. 180, § 1. N.M. 378, 199 P.3d 281, cert, denied, 129 S. Ct. 2386, 173 
Cross references. — For definitions under the Uni- L, Ed 2d 1294 (2009). 
form Probate Code, see 45-1-201 NMSA 1978. The amount of collateral benefits assigned to each 
The 2001 amendment, effective June 15, 2001, beneficiary of a September 11th Victim Compensation 
added the section heading; updated the internal ref- Fund of 2001 award should be applied against each ben- 
erence at the beginning of the subsection; added Sub- eficiary's share of the award for economic loss, thereby 
section designations A to F; substituted "spouse" for offsetting each beneficiary's share in proportion to the 
"husband or wife" throughout the section; inserted collateral benefits each beneficiary has received. March- 
"as defined in the New Mexico Probate Code" follow- and v, Marchand, 2008-NMSC-065, 145 N.M. 378, 199 
ing "deceased child," in the preliminary language; re- P.3d 281, rev'g, in part 2007-NMCA-138, 142 N.M.795, 
wrote Subsection B, which read "if there be a surviving 171 P.3d 309, cert. denied, 129 S. Ct. 2386, 173 L. Ed. 2d 
husband or wife and child or children or grandchil- 1294 (2009). 
dren, then equally to each"; and made stylistic changes Where the total award from the September 11th Vic- 
throughout the section. tim Compensation Fund of 2001 for canis loss was 
$1,397,970; the spouse of the victim received $1,012,321 
ANNOTATIONS in collateral benefits, and the victim was survived by one 
I. GENERAL CONSIDERATION. child, the spouse's one-half share of the award for eco- 
Il. PERSONAL REPRESENTATIVE. nomic loss should be reduced by the amount of the collat- 
Ill. BENEFICIARIES. eral benefits that the spouse received, which eliminated 
IV. DAMAGES any award for economic loss to the spouse. Marchand v. 
F Marchand, 2008-NMSC-065, 145 N.M. 378, 199 P.3d 281, 
I, GENERAL CONSIDERATION. rev'g, in part 2007-NMCA-188, 142.N.M. 795, 171 P.3d 309, 
es ; é cert. denied, 129 S. Ct. 2386, 173 L. Ed. 2d 1294 (2009). 
September 11th Victim Compensation Fund of Decedent's arbitration agreement is binding on 
2001. — The economic loss award for the decedent from estate and heirs. — Because a wrongful death action is 
the September 11th Victim Compensation Fund of 2001 derivative of the decedent's right to sue, a valid arbitration 
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agreement signed by the decedent binds the decedent's 
estate and statutory heirs in a subsequent» wrongful 
death action. Peck v, Laurel Healthcare Providers, L.L.C., 
2014-NMCA-001, cert. denied; 2013-NMCERT-012. 

Where the decedent's attorney-in-fact signed an ad- 
mission agreement on behalf of the decedent when the 
decedent was admitted to defendant's nursing home; 
the agreement contained an arbitration agreement 
that bound the decedent and the decedent's represen- 
tatives, successors, family, heirs and personal represen- 
tatives to arbitrate disputes related to the agreement 
and the provision of services under the agreement; the 
decedent died five months after being admitted to the 
nursing home; plaintiff, who was the personal represen- 
tative of the decedent's: wrongful death estate, filed a 
wrongful death action against defendant alleging that 
the decedent died as a result of defendant's poor care of 
the decedent; and defendant sought to compel arbitra- 
tion of the decedent's claims, plaintiff was bound by the 
agreement: to arbitrate the decedent's claims because 
the decedent was bound by the agreement to arbitrate 
the decedent's claims against defendant. Peck v, Laurel 
Healthcare Providers, L.L.C., 2014-NMCA-001, cert. de- 
nied, 2013-NMCERT-012, 

Purpose of act. — The legislative purpose of this 
act (41-2-1 through 41-2-4 NMSA 1978) was not merely 
to provide: compensation, but also to make negligence 
causing death costly to the wrongdoer, Stang v. Hertz 
Corp,, 1969-NMCA-118, 81 N.M. 69, 463 P.2d 45, aff'd, 
1970-NMSC-048, 81 N.M. 348, 467 P.2d 14. 

The ‘authority to recover damages for wrongful death 
granted by statute has for its purpose more than compen- 
sation, It is designed as well to promote the safety of life 
and limb by making it costly for the wrongdoer. Tawch v, 


Ferguson-Steere Motor Co,,:1957-NMSC-039, 62 N.M. 429, « 


312, P.2d.83. 

Choice of law to be that of state where tort oc- 
curred. — Where the tort and death occurred in a state 
which was not the domicile of the decedent or of any of the 


potential beneficiaries of the wrongful death claim, in the. 


absence of compelling reasons to apply the law of another 
state, the law governing the apportionment of proceeds 
was that of the state where the tort and death occurred. 
In re, Estate of Gilmore, 1997-NMCA-1038, 124 N.M, 119, 
946 P.2d 1180. 

Effect of limitation provisions, — This act creates 
a cause of action which did not exist at common law and 
the limitation provisions thereof are not only a limitation 
on the remedy, but also on the right to institute such an 
action. Perry v, Staver, 1970-NMCA-096, 81 N.M. 766,473 
P.2d 380. 

Effect on common-law remedies. — The Wrong- 
ful Death Act does not apply to common-law remedies 
that existed prior to the act and which were not re- 
pealed; therefore, the statute of limitations applicable to 
the wrongful death action is. not applicable to the hus- 
band's common-law right of action for loss of consortium. 
Kilkenny v. Kenney, 1961-NMSC-019, 68 N.M. 266, 361 
P.2d 149. 

No intent to change common-law rule on master's 

liability. — The legislature did not intend to change the 
common-law rule exempting a master from liability to a 
servant for the negligence of a fellow servant. Lutz v, At- 
lantic & Pac. Ry., 1892-NMSC-017, 6 N.M. 496, 30 P. 912, 
16 L.R.A. 819 (1892), 
_ Effect on death by common carriers. — This section 
refers to death caused by the wrongful act of persons and 
corporations other than common carriers, as embraced 
in 41-2-4 NMSA 1978. Romero v. Atchison, T & S.F. Ry., 
1903-NMSC-008, 11. N.M. 679, 72 P. 37; Mallory v. Pio- 
neer S.W. Stages, Inc., 54 F.2d 559 (10th Cir, 1931). 

Recovery. — This 1 section permits recovery by someone 
other than a statutory beneficiary, and recovery may be 
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had even though there is no pecuniary injury to a statu- 
tory beneficiary. Damages are recoverable by proof of 
the worth of the life of the decedent, even though there 


is no kin to receive the award. Stang v. Hertz Corp., 


1970-NMSC-048, 81 N.M. 348, 467 P.2d 14. 

Section permits recovery by someone other than statu- 
tory beneficiary. Recovery of substantial damages may be 
had even though there is no pecuniary injury to a statu- 
tory beneficiary; recovery is authorized for pain and suffer- 
ing and for medical and related care between injury and 
death the same as could be recovered by an injured party 
who did not die. Stang v, Hertz Corp., 1970-NMSC-048, 81 
N.M. 348, 467 P.2d 14. 

Section repealed to extent it prevents hospitals 
from asserting lien against wrongful death pro- 
ceeds. — The Wrongful Death Act was enacted in 1882; 
the Hospital Lien Act [Chapter 48, Article 8 NMSA 1978] 
was enacted in 1961. The relevant provisions of the two 
acts have not been amended. Therefore, in view of the in- 
consistency between this section and 48- 8-1, Subsection A 
NMSA 1978, the relevant provision of this section of the 
Wrongful Death Act is implicitly repealed to the extent it 
would prevent a hospital from asserting alien against the 
proceeds, of a wrongful death action. Moreover, the Hos- 
pital Lien Act specifically allows satisfaction of the dece- 
dent's hospital debt out of proceeds of an action brought 
by the decedent's personal representative, and this spe- 
cific provision qualifies the general prohibition in the 
Wrongful Death Act against using proceeds from a wrong- 
ful death action to satisfy the debts of the deceased. Hall 

iv, Regents of Univ. of N.M., 1987-NMSC-069, 106 N.M. 
167, 740 P.2d 1151. 
Applicable section for loss of consortium. — Sec- 


' tion 37-1-8 NMSA 1978 is the applicable section for an 


action brought by husband for loss of consortium; and this 


| _ cause of action should be filed within three years from the 


date of the injury. Kilkenny v. Kenney, 1961-NMSC-019, 68 
N.M. 266, 361 P.2d 149. 

Nonviable fetus not a "person." — A fetus that 
was nonviable, incapable of sustaining life outside the 
mother's womb, at the time of injury in a motor vehi- 
cle accident was not a "person" under Wrongful Death 
Act [41-2-1 through 41-2-4 NMSA 1978]. Miller v. Kirk, 
1995-NMSC-067, 120.N.M. 654, 905 P.2d 194, 

Relationship of suit.to estate. — Wrongful death 
suit under this act has no relation to the estate, it being 
incidental that a "personal representative" is named to 
bring suit and it is not because this would fall within his 
duties as such, but because someone must be named and 
our legislature has fixed upon him as the one to sue. Hen- 
kel v. Hood, 1945-NMSC-006, 49 N.M., 45, 156 P.2d 790, 

Recovery in negligence case. — Where child's par- 
ents were killed simultaneously when automobile in which 
mother was passenger and which was driven by the fa- 
ther collided against defendant's truck, plaintiff in action 
brought against the truck owner and truck driver for death 
of the mother for benefit of the minor son, was entitled to 


- recover if negligence of defendant truck driver was proxi- 


mate cause of accident and death or if negligence of the fa- 
ther and the truck driver combined to cause the accident, 
but not if negligence of the father as driver of the automo- 
bile was sole cause of accident and death. Trefzer v. Stiles, 
1952-NMSC-044, 56 N.M.'296, 248 P.2d 605. 

Effect of contributory negligence. — Where the 
personal representative brings the action for the benefit 
of the statutory beneficiaries, not of the estate, and the 
statutory beneficiaries are entitled to the recovery, not as 
distributees of the estate, the contributory negligence of 
one of several beneficiaries. defeats the right of recovery 
to the extent of that beneficiary's share in the judgment. 
Baca v. Baca, 1963-NMSC-043, 71 N.M. 468, 379 P.2d 765. 

Contributory negligence not imputed. — In an ac- 
tion for wrongful death of child for benefit of the parents, 
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contributory negligence of the child's mother, if any, would 
not be imputed as a matter of law to the father and pre- 
vent recovery by him. Baca v. Baca, 1963-NMSC-043, 71 
N.M. 468, 379 P.2d 765. 

Wrongful death action is transitory and may be 
filed in any county in the state where both of the par- 
ties are nonresidents. State ex rel. Appelby v. Dist. Court 
of Fifth Judicial Dist., 1942-NMSC-046, 46 N.M. 376, 129 
P.2d 338. ! 

When assertion of estoppel barred. — Upon the 
expiration of the three-year limitation period provided 
in 41-2-2 NMSA 1978, the right to maintain the suit for 
the alleged wrongful death of decedent terminated, or 
was thereafter barred. Estoppel cannot be successfully as- 
serted to lengthen the existence of such a statutorily cre- 
ated right of recovery. Perry v. Staver, 1970-NMCA-096, 81 
N.M. 766, 473 P.2d 380. 

"Choice of law. — Wrongful death actions in New 
Mexico are governed by the doctrine of lex loci delicti, 
which states that the law of the place of wrong determines 
whether a person has sustained a legal injury. First Nat'l 
Bank v. Benson, 1976-NMCA-072, 89 N.M. 481, 553 P.2d 
1288, cert. denied, 90 N.M. 7,558 P.2d 619. 

Presumption of due care. — Because the only 
eyewitness testimony of the collision was supplied by 
a passing truck driver who saw the car in which dece- 
dent was a passenger strike the rear end of defendants' 
truck-trailer, decedent would be presumed to have 
used-due care for individual’ safety. Trefzer v. Stiles, 
1952-NMSC-044, 56 N.M. 296, 243 P.2d 605, criticized 
Hartford Fire Ins. Co. v. Horne, 1959-NMSC-026, 65 
N.M. 440, 338 P.2d 1067. 

Effect on truck operated as common carrier. 
Action against an owner-driver operating truck as com- 
mon carrier may be brought by the personal represen- 
tative inasmuch as 41-2-4 NMSA 1978 prescribing who 
may sue and recover in suits for death caused by railroad, 
stage coach or public conveyance does not apply. White v. 
Montoya, 1942-NMSC-081, 46 N.M. 241, 126 P.2d 471. 

Effect on Indians. — The wrongful death statute ap- 
plies to Indians on reservations, and the probate court 
may appoint an administrator for a deceased Indian to 
enforce an Indian's right of action under this statute: Tru- 
Jjillo v. Prince, 1938-NMSC-024, 42 N.M.°337, 78 P.2d 145. 


Il, PERSONAL REPRESENTATIVE. 


Representative as trustee. — The personal represen- 
tative who makes a recovery serves as a trustee, a "statu- 
tory trustee," for discoverable and identifiable beneficia- 
ries in the line of named kinship or descent. The personal 
representative is also a trustee for the state and for estate 
creditors where none of the named kin are left, or the line 
of descent runs out. Stang v. Hertz Corp., 1970-NMSC-048, 
81 N.M. 348, 467 P.2d 14. 

The personal representative serves as a statutory 
trustee for discoverable and identifiable beneficiaries 
in the line of named kinship or descent. Baca v. Baca, 
1963-NMSC-043, 71 N,M. 468, 379 P.2d 765. 

Wrongful death action brought by a personal 
representative against a governmental entity is 
a single claim. — A personal representative, whether 
consisting of one or more individuals, is the "person" for 
purposes of Paragraph 3 of Subsection A of 41-4-19 NMSA 
1978 of the Tort Claims Act because under the Wrongful 
Death Act, 41-2-1 NMSA 1978 et seq., the personal rep- 
resentative of the deceased person replaces. the deceased 
person and has the sole right to pursue the action on be- 
half of the statutory beneficiaries. A wrongful death action 
brought by a personal representative on behalf of multiple 
statutory beneficiaries is a single claim under Paragraph 
3 of Subsection A of 41-4-19 NMSA 1978, rather than 
multiple claims under Paragraph 4 of Subsection A of 
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41-4-19 NMSA 1978. Estate of Lajewenesse v. UNM Bd. 
of Regents, 2013-NMCA-004, 292 P.3d 485, cert. quashed, 
2013-NMCERT-001. 

Where the personal representative of the decedent sued 
defendants for the wrongful death of the decedent: based 
on the negligent medical care provided by defendants; no 
claims were made by any person other than the personal 
representative; and the jury awarded plaintiff damages 
of $750,000, the district court properly applied the mon- 
etary limitation of Paragraph 3 of Subsection A of 41-4-19 
NMSA 1978, rather than multiple claims limitation under 
Paragraph 4 of Subsection A of 41-4-19 NMSA 1978, to 
reduce the verdict to $400;000 because the wrongful death 
action was a single claim, not multiple claims. Estate of 
Lajeuenesse v. UNM Bad. of Regents, 2018-NMCA-004, 292 
P.3d 485, cert. quashed, 2013-NMCERT-001. 

Sharing damages with personal representative 
barred. — While the wrongful death action is brought by 
the personal representative, the personal representative 
does not share in any damages recovered. Lujan v. Gon- 
zales, 1972-NMCA-098, 84 N.M. 229, 501 P.2d 673, cert. 
denied, 84 N.M. 219, 501 P.2d 663. 

' Who may sue. — An action may be brought only by 
the personal representative or representatives of the de- 
ceased. Kilkenny v. Kenney, 1961-NMSC-019, 68 N.M. 266, 
361 P.2d 149; Mackey v. Burke, 1984-NMCA-028, 102 N.M. 
294, 694 P.2d 1359, cert. quashed, 102 N.M. 293, 694 P.2d 
1358 (1985). 

District court abused its discretion in reinstating 
claims settled by personal representative. — Where 
personal representative of decedent's estate (probate PR) 
filed a 2012 lawsuit against medical practice and dece- 
dent's doctor claiming negligence, medical malpractice, 
and wrongful death, and where in 2013, the probate PR 
entered into a settlement agreement with decedent's 
doctor, resulting in a district court order dismissing all 
claims against the’ doctor with prejudice, and where, in 
2015, upon plaintiffs motion, the district court entered 
an order reinstating the claims against the doctor, claim- 
ing that the probate PR, by failing to be appointed: as 
the personal representative for purposes of the Wrongful 
Death Act, lacked authority to file and settle the claims 
against the doctor, the district court abused its discre- 
tion in granting plaintiffs motion to set aside the settle- 
ment and reinstate claims against the doctor under Rule 
1-060(B)(6) NMRA, because the law in effect at the time 
did not require that a court-appointed probate PR obtain 
a separate court appointment as a personal representa- 
tive for wrongful death purposes, and the district court 
based its reinstatement of the claims on an erroneous in- 
terpretation of the law. Oakey v. Tyson, 2017-NMCA-078, 
cert. granted. 


Ill, BENEFICIARIES. 


Proof of natural-parent status is not necessarily 
sufficient for recovery under the wrongful death statute; 
a personal representative in a wrongful death action may 
present evidence of abandonment and non-support, and 
even seek to terminate parental rights, particularly in light 
of the fact that the only remaining one is a right to recover 
money. Perry v. Williams, 2003-NMCA-084, 133 N.M. 844, 70 
P.3d 1283, cert. denied, 184 N.M. 123, 73 P.3d 826. 

The legislature intended to incorporate the common law 
principal that the rights of parents and children are inter- 
locked, and that a parent may lose his or her right to ben- 
efit from a child if that parent abandons the child, into the 
Wrongful Death Act [41-2-1 through 41-2-4 NMSA 1978] 
when it was passed. Perry v. Williams, 2003-NMCA-084, 
133 N.M. 844, 70 P.3d 1283, cert. denied, 134 N.M. 123, 
73 P.3d 826. 

Attorney's duty to statutory beneficiaries. — The 
Rules of Professional Conduct are relevant in determining 
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the scope of the duty owed by an attorney to the personal 
representative of ‘a wrongful death estate and, how a 
breach of that duty may have harmed the statutory benefi- 
ciaries. Statutory beneficiaries are intended beneficiaries 
of the agreement between the attorney and the personal 
representative and the statutory beneficiaries.»may sue 
the.attorney when the attorney's breach of the duty to the 
personal representative to. exercise reasonable skill and 
care during the attorney's representation harms the'stat- 
utory beneficiaries. Spencer v. Barber, 2013-NMSC-010, 
299 P.3d 388, rev'g 2011-NMCA-090, 150 N.M. 519, 263 
P.3d 296, 

Attorneys' duty of disclosure to statutory ben- 
eficiaries. — When the interests of the personal rep- 
resentative and a statutory beneficiary are adverse, the 
attorney for the personal representative may negotiate 
a settlement between the personal representative and 
the statutory beneficiary after the attorney discloses 
to the statutory beneficiary that (1) the beneficiary is a 
beneficiary in a wrongful death. lawsuit and the identi- 
ties of the parties'to the lawsuit, (2) the: amount of any 
settlement or verdict reached, or any settlement offers 
under consideration, (3) the percentage of the settlement 
or verdict to. which the beneficiary is entitled under the 
statute, (4) the basic position of the.adverse party, and (5) 
the fact that the attorney represents the adverse party 
against the beneficiary and is not looking out for the ben- 
eficiary's interests. Spencer v. Barber, 2013-NMSC-010; 
299 P.3d 388, rev'g 2011-NMCA-090, 150 N.M, 519, 263 
P.3d 296. . 

Attorney's duty to resolve conflicts according to 
professional standards. — Where the attorney rep- 
resented the client as the personal representative of the 
wrongful death estates of the client's child and grandchild 
who had been;killed in a collision between the client's car 
and a truck; the client claimed that the non-client, who was 
a statutory beneficiary and the parent of the client's child, 
had abandoned the child and was not entitled to any of the 
wrongful death proceeds; the attorney knew that the client 
had been drinking alcohol before the collision and that the 
collision occurred when the client stopped the client's car 
in-a traffic lane of an interstate highway at night with the 
car lights off; the attorney negotiated a settlement agree- 
ment with the non-client that substantially reduced the 
non-client's entitlement to the wrongful death proceeds; 
the attorney told the non-client that the attorney did not 
represent the non-client, the attorney represented only the 
client, and the attorney was not providing services. to the 
non-client; there was a dispute as to whether the attorney. 
informed the non-client that the client challenged the non- 
client's right to receive any of the wrongful death, proceeds; 
the attorney did not tell the non-client the size of the antic- 
ipated settlement, that the attorney represented the client 
against the non-client, or that the non-client was entitled 
to fifty percent of the wrongful death proceeds; and the 
non-client sued the attorney for malpractice, fraud, collu- 
sion and misrepresentation, summary judgment for the 
attorney was not appropriate because there were genuine 
issues of material fact regarding whether the attorney 
had a conflict of interest in representing the personal rep- 
resentative who was potentially liable for the decedents' 
deaths and whether the attorney handled the conflict of 
interest between the client and non-client with due care 
and skill without harming the statutory beneficiary and 
because the non-client's independent tort claims were not 
barred by the adversarial exception. Spencer v. Barber, 
2013-NMSC-010, 299 P.3d 388, rev'g 2011- NMCA-090, 150 
N.M: 519, 263 P.3d 296. 

Attorney owes duty to statutory beneficiaries. - 
An attorney handling a wrongful death case owes to the 
statutory beneficiaries of that action a duty of reasonable 
care to protect their interests in receiving any proceeds 
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obtained. Leyba v. Whitley, 1995-NMSC-066, ARO N.M. 
768, 907 P.2d 172, 

Who may sue. — This section does not give an alleged 
natural father the unconditional right to intervene in an 
action for the wrongful death of his daughter. Dominguez 
v. Rogers, 1983-NMCA-135, 100. N.M. 605, 673 P.2d 1338, 
cert. denied, sub. nom. Sosa v. Doiningues; 100 .N.M. 689, 
675 P.2d 421, 

The act furnishes the baa for recovery, by the statu- 
tory beneficiaries, of the decedent's damages; but it pro- 
vides, no basis for recovery by the decedent's parents, or 
anyone else, of their own damages flowing from the loss of 
the decedent's life, Solon ex rel, Ponce v. WEK Drilling Co., 
Inc. , 1992-NMSC-023, 1138 N.M..566, 829 P.2d 645. 

Per accident coverage limitation. — The several 
statutory beneficiaries in a wrongful death action are 
entitled to recover. Pursuant to underinsured motorist 
insurance policies, the per-person rather than the per- 
accident limits of coverage for underinsured motorist ben- 
efits applies. Lewis v. Dairyland Ins. Co,, 1992-NMSC-031, 
113 N.M, 686, 831 P.2d 985. 

Use of "personal representative" not same as in 
Probate Code, — "Personal representative’ for the pur: 
pose of a wrongful death action is not synonymous. with 
the parameters of the Probate Code, 45-1-101 NMSA 1978 
et. seq. Mackey v. Burke, 1984-NMCA-028, 102 N.M. 294, 
694 P.2d 1359, cert. quashed, 102 N.M.-293, 694.P.2d 1358 
(1985). 

Administentor and personal, representative dis- 
tinguished,.— While «the administrator may be the 
personal representative, there may be a personal rep- 
resentative who is not the administrator. Stang v..Hertz 
Corp., 1969-NMCA-118, 81.N.M. 69, 463..P.2d 45, aff'd, 
1970-NMSC-048, 81 .N.M. 348, 467 P.2d 14. 

Complaint amendable to include proper plaintiff. 
—.The personal representative of the deceased should 
have been given.a reasonable opportunity to amend to 
include himself as the plaintiff in a wrongful death com- 
plaint in which the deceased had been named, as. the 
plaintiff, since all of the earlier pleadings named the per- 
sonal representative as the plaintiff. Jones.v. 3M Co.,.107. 
F.R.D, 202 (D.N.M. 1984),, 

Amendment of action ‘not brought. in name of 
personal representative. — An action for malpractice 
and wrongful death brought under the Tort Claims Act 
by the natural parents of a deceased child within the 
limitation period was not barred because the parents 
failed to secure court appointment as personal r represen- 
tatives within the two-year limitation period of 41-4-15 
NMSA 1978, due to the operation of Rules 15(c) (relation 
back of amendments) and 17(a) (real party in interest), 
N.M.R.C.P., (now see Paragraph C of Rule 1-015, NMRA 
and Paragraph A of Rule 1-017) NMRA. Chavez v. ‘Re- 
gents of Univ. of N.M., 1985-NMSC-114, 103 N.M, 606, 
711 P.2d 883, 

Mexican administrator may be personal repre- 
sentative. — Plaintiff administrator, a Mexican national 
and an alien in the United States, had the right to serve 
as administrator of son's estate in the prosecution of 
wrongful death action, since the term "personal repre- 
sentative" in this section is used simply to designate the 
person who may prosecute the action. Torres v. Sierra, 
1976-NMCA-064, 89 N.M. 441, 553 P.2d 721, cert. denied, 
90 N.M. 8, 558 P.2d 620. 

Administrator may file suit for damages for 
wrongful death under this section. Romero v. Atchison, 
T. & S.F. Ry., 1903-NMSC-008, 11 N.M. 679, 72 P. 37. 

Whether adult children emotionally support 
decedent-parent is immaterial to the distribution 
benefits. — In a dispute over the distribution of proceeds 
of an action brought under the Wrongful Death Act, where 
appellants claimed that the decedent's | children had 


: 
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abandoned their father’ prior to his death and therefore 
should be denied some or all of the proceeds of the Wrong- 
ful Death Act claim, summary judgment in favor of deéce- 
dent's-children was proper because there is no New Mex- 
ico statutory authority indicating a public policy requiring 
adult children to support their parents, either financially 
or emotionally, and there is no statutory authority indicat- 
ing that the legislature intended to alter the distribution 
scheme in the Wrongful Death Act based on adult chil- 
dren's abandonment of their decedent parent. Bodley v. 
Goldman, 2016-NMCA-054. 

Ownership of right of recovery. — Recovery under 
this statute belongs.to the relative for whose benefit the 
suit is brought, and the right of recovery extends to those 
distributees named in the statute, or to those entitled un- 
der the laws of descent and distribution, in the same man- 
ner and to the same extent as is. given to the wife.and chil- 
dren of the decedent. Varney v. Taylor, 1968-NMSC-189, 
79 N.M. 652, 448 P.2d 164. 

Distribution between parent and adult children. 
— Achild shares equally with a widow in the wrongful 
death proceeds. The fact that two children are adults and 
not dependent on decedent does not. bar them from a dis- 
tributive share of the proceeds from the settlement of the 
wrongful death claim. Brock v. Harkins, 1969-NMCA-062, 
80 N.M. 596, 458 P.2d 848, cert. denied, 80.N.M. 607, 458 
P.2d 859. 

Evidence identifying beneficiaries not error. — It 
is not error to admit evidence identifying the decedent's 
wife and children as beneficiaries under the New Mexico 
Wrongful Death Act. Harris v. Illinois-California Express, 
Inc., 687 F.2d 1361 (10th Cir, 1982). 

"Child" not qualified term. — This section does not 
qualify the word "child" by the words "minor" or "depen- 
dent." Brock v, Harkins, 1969-NMCA-062, 80 N.M. 596, 
458 P.2d 848, cert. denied, 80 N.M. 607, 458 P.2d 859. 

Adoption prerequisite for wrongful death recov- 
ery by child. — Child who had not been legally, adopted 
by decedent, and could not establish a basis for equitable 
adoption, could not recover in a wrongful death action 
based on the accident that killed decedent. Otero v. City of 
Albuquerque, 1998-NMCA-137, 125 N.M.,770, 965 P.2d 354. 

Death of survivor of child. — In an action for a 
child's wrongful death in which the child, along with her 
mother, was severely burned by the explosion of a natu- 
ral gas pipeline and died within hours of the explosion, 
the right of the mother, who survived the child's death 
but died thereafter from her own injuries, to share in the 
proceeds of the action became absolutely vested upon the 
child's death; upon the mother's death, her interest in 
the proceeds passed to her estate, In re Estate of Sumler, 
2003-NMCA-030, 133 N.M. 319, 62-P.3d 776. 

Construction of "survivor" that delays ascertainment of 
the identities of beneficiaries until a judgment is recov- 
ered is incompatible with this section. In re Estate of Sum- 
ler, 2008-NMCA-030, 133 N.M. 319, 62 P.38d 776. 


IV. DAMAGES. 


Proceeds not part of estate. — The amount recov- 
ered under the wrongful death statute never becomes a 
part of the community or of the decedent's estate. Trefzer 
v. Stiles, 1952-NMSC-004, 56 N.M. 296, 243 P.2d 605. 

The recovery under this act is not a part of decedent's 
estate, Stang v. Hertz Corp. ,,1969-NMCA-118, 81 N.M. 69, 
463 P.2d 45, aff'd, 1970-NMSC-048, 81 'N.M. 348, 467 P.2d 
14, 

Proceeds not community property. — The right 
of action given the husband or wife to have an action 
brought for the wrongful death of a child is not a com- 
munity right, and the proceeds from any recovery are not 
community property. Baca v. Baca, 1963-NMSC-043, 71 
N.M. 468, 379 P.2d 765. 
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Instructions as to damages. — Damages under the 
Wrongful Death Act [41-2-1 through 41-2-4 NMSA 1978] 
are not merely compensatory of pecuniary loss to the sur- 
vivors, and there is no error in the lower court's instruc- 
tions on the measure of damages putting an emphasis 
upon the pecuniary value of the life taken to the survivors 
and in permitting the jury to consider the possible contri- 
butions to survivors and the expenditures which must be 
incurred during a lifetime, as well as the probable income 
of the deceased. Barnes v, Smith, 805 F.2d 226 (10th Cir. 
1962). 

Proof of pecuniary loss not required. — Even in ab- 
sence of proof of pecuniary loss, damages may be awarded. 
Barnes v. Smith, 305 F.2d 226 (10th Cir, 1962), 

Pecuniary injury. not necessary for recovery. 
— Widow's pecuniary injury inured to the benefit of the 
nondependent children and the fact that the children 
did not suffer pecuniary injury does not bar them from 
a distributive share of the proceeds. Brock v. Harkins, 
1969-NMCA-062, 80 N.M. 596, 458 P.2d 848, cert. denied, 
80 N.M. 607, 458 P.2d 859: 

Recoverable damages implied. — Proof of wrongful 
death of necessity implies recoverable damages so that, 
even in the absence, of pecuniary injury, question of dam- 
ages in wrongful death action was properly submitted to 
jury. Baca v. Baca, 1970-NMCA-090, 81 N.M. 734, 472 P.2d 
997, 

Loss of guidance and counseling by a minor child 
is a pecuniary injury. Romero v. Byers, 1994-NMSC-031, 
117 N.M. 422, 872 P.2d 840. 

Worth of life. — Damages for wrongful death are recov- 
erable by proof of the worth of the life of the decedent and 
the measure of those damages is the worth of life of de- 
cedent to the estate. Lujan v. Gonzales; 1972-NMCA-098, 
84 N.M, 229, 501 P.2d 673, cert. denied, 84 N.M. 219, 501 
P.2d 663. 

Jury question. — Determination of present worth of 
life of deceased is for the jury, based upon proof as to 
age, earning capacity, health, habits and probable dura- 
tion of life. Duncan v. Madrid, 1940-NMSC-027,, 44 N.M. 
249, 101 P.2d 382; Cerrillos Coal R.R. Co. v, Deserant, 
1897-NMSC-005, 9 N.M. 49; 49 P,) 807; Hogsett v. Hanna, 
1936-NMSC-068, 41 N.M. 22, 63 P.2d 540; Mares v. N.M. 
Pub. Serv, Go.,;, 1938-NMSG-032, 42.N.M. 473, 82 P.2d 
257. i 
Life valued as present worth, — Worth of life of de- 
ceased, to estate is not all that the individual would earn 
in a lifetime, but the present worth, taking into consid- 
eration ‘the earning power. Mares v. N.M. Pub. Serv..Co., 
1938-NMSG-032, 42 N.M, 473, 82 P.2d 257. | 

Earning power to be considered. — An award 
based. entirely upon .aggregate future. benefits would 
amount to more than compensation unless the earning 
power of money was taken into account. Varney.v: Taylor, 
1966-NMSC-080, 77 N.M. 28, 419 P.2d 234. 

The value of a husband's household services 
was an evidentiary\item admissible in establishing the 
present; worth of the. husband's.life,, Corlett v. Smith, 
1988-NMCA-067, 107 N.M.: 707, 763-P.2d 1172, cert. de- 
nied, 107.N.M. 610,762 P.2d 867... 

Use of net income. — Net income is the more realistic 
basis for arriving at the equivalent. to compensation for 
the deprivation of the reasonable expectation of pecuniary 
benefits that would have resulted from the continued life 
of deceased in a wrongful death action, Varney v. Taylor, 
1966-NMSC-080,.77.N.M. 28, 419 P.2d 234. 

Deduction of personal living expenses.,— Dece- 
dent's anticipated..personal living. expenses should be 
deducted from the amount otherwise determined as rea- 
sonable compensation for the deprivation of expected pe- 
cuniary benefits that would have resulted from the dece- 
dent's continued life. The term "personal, living expenses" 
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has never been exactly defined, and because of the na- 
ture of the problem, no mathematical formula can ever 
be applied. Each case must depend upon its own facts 
and circumstances, but personal expenses would not or- 
dinarily include recreational expenses. Varney v. Taylor, 
1968-NMSC-189, 79 N.M. 652,448 P.2d 164. 

Pain and medical expenses recoverable. — Re- 
covery for decedent's pain and suffering and medical and 
related care from injury until death may be had by the 
personal representative, even though there is no statu- 
tory beneficiary. Stang v. Hertz Corp., 1970-NMSC-048, 81 
N.M. 848, 467 P.2d 14. 

Recovery of damages prior to death. — This sec- 
tion and 41-2-1 NMSA 1978 warrant the allowance, to 
the personal representative, of the decedent's damages 
prior to death, provided they are not the same as those for 
which the husband, individually, has a right of recovery. 
Kilkenny v. Kenney, 1961-NMSC-019, 68 N.M. 266, 361 
P.2d 149; Stang v. Hertz Corp., 1970-NMSC-048, 81 N.M. 
348, 467 P.2d 14. 

Estimating earnings between injury and death. 
— The net estimated earnings of decedent during the pe- 
riod from the date of death to the date of the judgment 
should be increased by the same discount rate applied to 
decrease the net income after judgment. Varney v. Taylor, 
1968-NMSC-189, 79 N.M. 652, 448 P.2d 164. 

Funeral and burial expenses. — The funeral and 
burial expenses incurred by decedent's personal repre- 
sentatives are pecuniary injuries which are recoverable. 
Williams v. Town of Silver City, 1972-NMCA-132, 84 
N.M. 279, 502 P.2d 304, cert. denied, 84 N.M. 271, 502 
P.2d 296. 

Effect of taxes and retirement. — Federal and 
state income taxesand social security taxes are often 
substantial deductions from gross earnings and cer- 
tainly are not a part of the decedent's income which 
the family could expect as direct pecuniary benefits nor 
should the other sources of employment which have 
compulsory retirement as after which, in the usual in- 
stance, the expected income from other than invested 
capital may reasonably be expected to be materially 
reduced. Varney v. Taylor, 1966-NMSC-080, 77 N.M. 28, 
419 P.2d 234, 

Consideration of mitigating or aggravating cir- 
cumstances. — In a wrongful death action in which the 
state was a defendant, an instruction allowing the jury 
to consider mitigating or aggravating circumstances in 
setting compensatory damages did not violate the prohi- 
bition on punitive damages contained in 41-4-19B (now 
41-4-19D) NMSA 1978. Folz v. State, 1990-NMSC-075, 110 
N.M. 457, 797 P.2d 246. 

Punitive damages are not available from the estate 
of the wrongdoer, since ‘the reason for their imposition 
can no longer be effective. Barnes v. . Smith, 805 F.2d 226 
(10th Cir. 1962). 

Expert testimony allowed on non-pecuniary 
value. — Becausé the value of life itself is compensable 
under the Wrongful Death Act the jury must determine 
fair and just compensation for the reasonable expected 
nonpecuniary rewards the deceased would have reaped 
from life as demonstrated by his or her health and hab- 
its. Admissibility of evidence directed at establishing this 
value is governed by the rules of evidence of thé appli- 
cable trial court. However, plaintiffs may introduce expert 
testimony by an e¢onomist for establishing the value of 
life itself Romero v. Byers, 1994-NMSC-031, 117 N.M. 422, 
872 P.2d 840. 

Several beneficiaries. — If pecuniary injury is a 
requisite for recovery of damages for wrongful death, it 
is sufficient if one member of the same class of statutory 
beneficiaries suffers pecuniary injury. In such a case, the 
damages inure to every member of the same class: Brock 
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v. Harkins, 1969-NMCA-062, 80 N.M. 596, 458 P.2d 848, 
cert. denied, 80 N.M. 607, 458 P.2d 859. 

Admission of expenses held nonprejudicial. — Ad- 
mission of evidence concerning ambulance, medical and 
burial expenses held nonprejudicial where there was no 
award in favor of either party plaintiff based on these 
expenses, Hodgkins v. Christopher, 1954-NMSC-089, 58 
N.M. 637, 274 P.2d 153, 

Testimony about injuries resulting in death. — 
In spite of timely admission that death resulted from 
injuries received by accident in question, it was not an 
abuse of judicial discretion to permit the administrator 
of the estate of the decedent to introduce medical testi- 
mony as to injuries which resulted .in the death. Hodg- 
kins v. Christopher, 1954-NMSC-089, 58 N.M. 637, 274 
P.2d: 153. 

Law reviews. — For note, "Torts - Wrongful Death - A 
Viable Fetus Is a 'Person' Under the New Mexico Wrong- 
ful Death Statute: Salazar v. St. Vincent Hospital," see 12 
N.M.L. Rev. 848 (1982). 

For note, "New Mexico Adopts Hedonic Damage in 
the Context of Wrongful Death Actions: Sears v. Nissan 
(Romero v. Byers)," see 25 N.M.L. Rev. 385 (1995), 

For note, "Trends in New Mexico Law: 1994-95: Tort 
Law (Legal Malpractice) — Attorneys May Owe a Duty 
to Statutory Beneficiaries Regardless of Privity: Leyba v. 
Whitley", see 26 N.M. L, Rev. 643 (1996), 

Am, Jur, 2d, A.L.R. and C.J.S. references, — 22A 
Am, Jur, 2d Death §§ 89 et seq., 141 et seq., 215 et seq. 
398 et seq. 

Apportionment among beneficiaries of amount awarded 
by jury or received in settlement on account of wrongful 
death, as affected by death of distributee after judgment, 
14 A.L.R. 538, 112 A.L.R: 30, 171 A.L.R. 204. 

Disqualification of beneficiary of preferred class, effect 
of, upon right to sue in behalf of beneficiary of deferred 
class, 59:A.L.R. 747, 

Judgment in favor of defendant in action by personal 
representative for damages to estate by injury resulting 
in death as bar to action in behalf of statutory beneficia- 
ries, 64 A.L.R. 446. 

Right of foreign domiciliary, or of ancillary, personal 
representative to maintain an action for death, under 
statute of forum which provides that action shall be 
brought by personal fo Pitt asi 65 A.L.R. 563, 52 
A.L.R. 2d 1048. 

Delay in procuring andainciiene of personal represen- 
tative of deceased or of person causing death in event of 
latter's death, as extending period for bringing an action 
for death, 70 A.L.R. 472. 

Wife of defendant, right to maintain death action where 
recovery will be for sole benefit of, 96 A.L.R. 479. 

Beneficiary's right to bring action under death statute 
where executor or administrator, who by statute is the 
proper party to bring it, fails to do so, 101 A.L.R. 840. 

Construction and application of provisions of death 
statute that makes the question whether action shall be 
brought by personal representative or by beneficiary de- 
pendent upon existence or nonexistence of cause of action 
in estate, 105 A.L.R, 834. 

Right of action for death where decedent left no next of 
kin or person within class of beneficiaries named in the 
statute creating the right of action; 117 A.L.R. 953. 

Relationship of. parent and child between tortfeasor 
and person by whom or for whose benefit death action is 
brought as affecting right to maintain action under death 
statute, 119 A.L.R. 1894, © 

Kind of verdict, or judgment where aaminisnelne or 
executor, whose decedent was. negligently killed, brings 
an action which combines a cause of action for benefit of 
estate and another for statutory beneficiaries, 124 A.L.R. 
621. 
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Validity of release of prospective right to wrongful death Excessiveness and adequacy of damages for personal 
action; 92 A.L.R.3d 1232. injuries resulting in death of minor, 49 A.L.R.4th 1076. 

Liability for civilian skydiver's or parachutist's injury Excessiveness or adequacy of damages awarded for per- 
or death, 95 A.L.R.3d 1280. sonal injuries resulting in death of persons engaged in 

Effect of death of beneficiary upon right of action under professional, white-collar, and nonmanual occupations, 50 
death statute, 13 A.L.R.4th 1060. A.L.R.4th 787. 

Effect of settlement with and acceptance of release from Validity of verdict awarding medical expenses to per- 
one wrongful death beneficiary upon liability of tortfeasor sonal injury plaintiff, but failing to award damages for 
to. other beneficiaries or decedent's personal representa- pain and suffering. 55 A.L.R.4th 186. 
tive, 21 A.L.R.4th 275. Recovery of damages for loss of consortium resulting 

Assignability of proceeds of claim for personal injury or from death of child - modern status, 77 A.L.R.4th 411. 
death, 33 A.L.R.4th 82. Who, other than parent, may recover for loss of consor- 

Action for loss of consortium based on nonmarital co- tium on death of minor child, 84 A.L.R.5th 687. 
habitation, 40 A.L.R.4th 553. Validity of state statutory cap on punitive damages, 103 

Excessiveness or adequacy of damages resulting in A.L.R.5th 379. 
death of homemaker, 47 A-L.R.4th 100. 25 C.J.S. Death §§ 32 to 37(2), 57 to 58(2), 95 to 129. 


Excessiveness or adequacy of damages awarded for per- 
sonal injuries resulting in death of persons engaged in 
trades and manual occupations, 47 A.L.R.4th 134. 


41-2-4. Death caused by railroad, stage coach or public conveyance; 
action for damages; defense. 


Whenever any person shall die from ‘any injury resulting from, or occasioned by[,] the negli- 
gence, unskillfulness or criminal intent of any officer, agent, servant or employee, whilst running, 
conducting or managing’ any locomotive, car or train of cars, or of any driver of any stage coach 
or other public conveyance, while in charge of the same as driver; and when any passenger shall 
die from injury resulting from or occasioned by any defect or insufficiency in any railroad or any 
part thereof, or in any locomotive or car, or in any stage coach or other public conveyance, the 
corporation, individual or individuals, in whose employ any such officer, agent, servant, employee, 
engineer or driver, shall be at the time such injury was committed, or who owns any such rail- 
road, locomotive, car, stage coach or other public conveyance, at the time any injury is received 
resulting from or occasioned by any defect, insufficiency, negligence, unskillfullness [unskillful- 
ness] or criminal intent above declared, shall be liable in damages compensatory and exemplary, 
for such sum as a jury may deem fair and just, taking into consideration the pecuniary injury or 
injuries resulting from such death to the surviving party or parties entitled to the judgment or 
any interest therein, recovered in such action and also having regard to the mitigating or aggra- 
vating circumstances attending such defect or insufficiency, which may be sued and recovered; 
first by the husband or wife of the deceased; or second, if there be no husband or wife, or if he 
or she fails to sue within six months after such death then by the minor child or children of the 
deceased; or third, if such deceased be a minor and unmarried, then by the father and mother; or 
fourth, if the deceased has reached the age of majority and is unmarried, by a dependent father 
or mother or dependent brother or sister, who may join in the suit; and each shall have an equal 
interest in the judgment; or if either of them be dead, then by the survivor. In the event there are 
no such persons entitled to sue or in the event suit is not brought by any such persons within nine 
months after such death, suit may be brought by the personal representative or representatives 
of such deceased person. 


History: Laws 1882, ch. 61, § 1; C.L. 1884, § 2308; ANNOTATIONS 
C.L.. 1897, § 32138; Code 1915, § 1820; C.S. 1929, § 36- ¢ “ ‘ 
101; Laws 1981, ch. 19, § 1; 1941 Comp., § 24-104; Repeal and revival of section. — In view of the fact 
Laws 1947, ch. 125, § 1; 1953 Comp., § 22-20-4; Laws that this section was repealed by Laws 1887, ch. 2, § 7, 
1955, ch. 270, § 1; 1978, ch. 188, § 13. which in turn was repealed by Laws 1889, ch. 75, § 4, the 


rule of common law would be applied to revive this act, 

i ; ; i i i SF. 

inserted by the compiler and is not part of the law. and make it again effective. Gallegos v. Atchison, T. & SF. 
Cross references, — For limitation of actions, see 41- Ry. , 1923-NMSC-032, 28 N.M. 472, 214 P. 579. 

2-2 NMSA 1978. Section is not unconstitutional for want of a 


: ‘ le Habilj “etal i é taker under it. Tauch v. Ferguson-Steere Motor Co., 
ane A hee On GRR AS eOY 1957-NMSC-039, 62 N.M. 429, 312 P.2d 83. 


Bracketed material. — The bracketed material was 


1159 


© 2022 State of New Mexico: New Mexico Compilation Commission. All rights reserved. 


41-2-4 


Constitutionality of denying recovery against em- 
ployee. — It is not unconstitutionally discriminatory to 
deny a right of action for wrongful death against’a neg- 
ligent employee of a public conveyance, while granting 
the right against other negligent employees, under 41-2-1 
NMSA 1978, Schloss v. Matteucci, 260 F.2d 16 (10th Cir, 
1958). 

Legislative intent as to master-servant rule, — By 
enactment of statute authorizing recovery of damages for 
negligent death of persons by railroad company, its offi- 
cers, agents or employees, the legislature did not intend 
to change the common-law rule exempting a master from 
liability to servant for negligence of fellow servant. Lutz 
uv. Atlantic & Pac. Ry., 1892-NMSC-017, 6 N.M. 496, 30 
P, 912, 16 L.R.A. 819 (1892). 

Applicability to airplane pilot. — In the case of an 
airplane the terminology is "pilot," which means the same 
thing as "driver" for all practical as well as legislative pur- 
poses, In re Estate of Reilly, 1957-NMSC-095, 63 N.M. 352, 
319 P.2d 1069. 

Meaning of "locomotive," "car" and "stage coach". 
— The words."locomotive," "car" and "stage coach" re- 
fer to and include quasi-public corporations and agen- 
cies engaged in serving the public in the transportation 
of passengers and goods. Cain v. Bowlby, 114 F.2d 519 
(10th Cir.), cert. denied, 311 U.S. 710, 61 S, Ct..319, 85 L. 
Ed. 462 (1940). 

Nature of wrongful death provisions. — New Mex- 
ico: Wrongful Death Act [41-2-1 through 41-2-4>NMSA 
1978] creates a cause of action which did not exist at com- 
mon law and the limitation provisions thereof are not only 
a limitation on the remedy, but also on the right to insti- 
tute such an action. Perry v, Staver, 1970-NMCA-096, 81 
N.M. 766, 473 P.2d 380. 

Intent of section. — The section is intended to pro- 
tect life and to impose a new and extraordinary civil li- 
ability on those causing death by subjecting them to 
private actions for pecuniary damages resulting to fam- 
ily of deceased, Nichols v, Atchison, T. & S.F. Ry,, 286 F. 1 
(9th Cir. 1923), aff'd, 264 US. 348, 44 S. Ct. 353, 68 L. Ed. 
720 (1924), 

More than compensation contemplated. — The 
statutes allowing damages for wrongful act or neglect 
causing death have for their purpose more than compen- 
sation. It is intended by them, also, to promote safety of 
life and limb, by making negligence that causes death 
costly to the wrongdoer. Langham v. Beech Aircraft Corp., 
1975-NMSC-064, 88 N.M. 516, 548 P.2d 484, 

Strict construction. — The Wrongful Death Act [41- 
2-1 through 41-2-4 NMSA ‘1978] is.in derogation of the 
common law and must be strictly construed. Cain v. 
Bowlby, 114 F.2d 519 (10th Cir.), cert. denied, 311 US, 
710, 61S. Ct. 319, 85 L. Ed. 462 (1940). 

Though the New Mexico Wrongful Death Act, being 
in derogation of common law is to be construed strictly, 
the rule is applicable only in cases of doubtful meaning. 
Myers v. Pacific Greyhound Lines, 134 F.2d 457 (10th Cir. 
1943), 

Exclusivity of action. — Right of action for wrong- 
ful death caused by common carrier is exclusive of right 
of action for wrongful death caused by person or corpora- 
tion other than common carriers, Mallory v. Pioneer S.W. 
Stages, Inc., 54 F.2d-559 (10th Cir. 1931)... , 

Suit against airplane pilot. — Administrator of 
the estate of, one of deceased passengers of crashed air- 
plane could not obtain a personal judgment against the 
pilot under 41-2-1. NMSA 1978 based on the_ pilot's -al- 
leged. negligence as this section is the exclusive statu- 
tory remedy available to plaintiff. In re Estate of Reilly, 
1957-NMSC-095, 63 N.M. 352, 319 P.2d 1069. 


TORTS 


- N.M. 852, 319 P.2d 1069. 
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Remedy is exclusive and an exception to the 
wrongful death statute. Tilly v. Flippin, 237 F.2d 364 
(10th Cir, 1956); In.re Estate of Reilly, 1957-NMSC-095, 63 


Recovery against employer or owner vivily.i58 This 
section limits those from whom recovery may be had to 
the employer of the person whose negligence, unskillful- 
ness or criminal intent in running, conducting, managing 
or driving the public conveyance caused or occasioned 
death to the "owner" of the public conveyance, which does 
not include an airplane manufacturer. Langham v. Beech 
Aircraft Corp., 1975-NMSC-064, 88 N.M. 516, 543 P.2d 
484, 

Employer common carrier. — An action under this 
section is limited to recovery only from the employer com- 
mon carrier. In re Estate of a 1957-NMSC-095, 63 
N.M. 352, 319 P.2d 1069. 

Owner driving truck as common carrier. — 
Where injury is caused by the owner operating truck as 
a common carrier rather than by an employee or agent 
of the common carrier this section has no application. 
White v. Montoya, 1942-NMSC-031, 46.N.M. 241, 126 
P.2d 471. 

Unauthorized operator driving. — The owner of a 
truck operated as a common carrier for hire will be liable 


. for wrongful act causing death, even though the truck was 
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at the time being driven by an unauthorized person, while 
the regular operator slept. Cain v. Bowlby,.114 F.2d 519 
(10th Cir.), cert. denied, 311 U.S. 710, 61S. Ct. 319, 85 L. 
Ed. 462 (1940). 

Employee-driver. — Recovery may not be had un- 
der this section against the “employee-driver" of a 
“public conveyance." Langham v. Beech Aircraft Corp., 
1975-NMSC-064, 88 N.M..516,.543 P.2d 484, 

Statute excludes any liability of negligent em- 
ployee for wrongful death. Campbell v. Matteucci, 261 
F.2d 225 (10th Cir. 1958); cert. denied, 359 U.S. 966, 79 S. 
Ct. 877, 3 L. Ed. 2d 834 (1959); Schloss v,. Matteucci, 260 
F.2d 16 (10th Cir. 1958). 

Effect of ejusdem generis. — This section controls 
actions for wrongful death caused by negligence of a 
truck while engaged as a common carrier, and the doc- 
trine of ejusdem generis does not restrict its applicability 
to passenger carrying conveyances, for it is not confined 
to means of transportation which were known ‘at time 
of its original enactment in 1882. Sanchez v. Contract 
Trucking Co., 1941-NMSC-049, 45 N.M. 506, 117 P.2d 
815. 

Section applies to truck common carrier for hire. 
— In respect to the recovery of damages for wrongful 
death which by terms of the statute applies to death re- 
sulting from operation of a locomotive, car, stage coach or 
other public conveyance, considering the statute as being 
prospective in operation, it applies to death occasioned 
by the wrongful act of the operator of a truck engaged as 
a common carrier for hire. Cain v, Bowlby, 114 F.2d 519 
(10th Cir.), cert. denied, 311 US. 710, 61S. Ct. 319, 85 L. 
Kd. 462 (1940). 

Common carriers by air are included along with 
other common carriers within the term "other public con- 
veyance" contained in this section. In re Estate of Reilly, 
1957-NMSC-095, 63 N.M. 352, 819 P.2d 1069. 

An airline company engaged regularly in the transpor- 
tation of persons and property for hire between points 
within the state and from a point within this state and 
return thereto is a common carrier. In re Estate of Reilly, 
1957-NMSC-095, 63 N.M. 352, 319 P.2d 1069. 

Liability of pilot barred. — Since an action is limited 
to recovery only from the employer common carrier, no re- 
covery under this section may be had against the pilot. 
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In re Estate of Reilly, 1957-NMSC-095, 63 N.M. 352, 319 
P.2d 1069. 

In an action arising out of the crash of a common car- 
rier airplane against the estate of the pilot to recover 
damages for wrongful deaths, the court dismissed the ac- 
tion. Campbell v. Matteucci, 261 F.2d 225 (10th Cir. 1958), 
cert. denied, 359 U.S. 966, 79 S. Ct. 877, 3 L. Ed. 2d 834 
(1959). 

Contract and common carriers contrasted. 
— One who gathers garbage for disposal is a contract 
carrier and not a common carrier since the latter trans- 
ports goods or property consigned for delivery. Fairchild 
v. United Serv, Corp., 1948-NMSC-048, 52 N.M. 289, 197 
P.2d 875. 

Contributory negligence may be urged as a de- 
fense under the wrongful death statute as may any 
common-law defenses where the lawmakers omit any 
reference as to defenses which might be interposed. Le 
Doux v. Martinez, 1958-NMSC-016, 57 N.M. 86, 254 P.2d 
685. 

Effect of pleadings on jury instructions. — 
Where the pleadings as framed limited the issue of 
contributory negligence to the parents and the child, an 
instruction that negligent acts of an uncle with whom 
the two year old child was crossing the street were im- 
putable to child's parents, had no basis and was errone- 
ous. Le Doux v. Martinez, 1958-NMSC-016, 57 N.M. 86, 
254 P.2d 685. 

Jury instruction erroneously refused, — In action 
for wrongful death of child of two years and eight months, 
an instruction that "children of tender years are entitled 
to care proportionate to their inability to foresee and avoid 
perils which they may encounter" and that "the duty and 
standard of care required to avoid doing them injury in- 
creases with their inability to protect themselves" was er- 
roneously refused. Le Doux v. Martinez, 1953-NMSC-016, 
57 N.M. 86, 254 P.2d 685. 

Limitation on who may be sued. — Where a statute 
gives the cause of action and designates the persons who 
may be sued, they alone are authorized to be sued. Lang- 
ham v. Beech Aircraft Corp., 1975-NMSC-064, 88 N.M. 
516, 543 P.2d 484. 

Suit in name of ST ee prohibited. — A 
right of action for damages under this section does not ex- 
ist in the name of the administrator of the estate of the de- 
ceased. Romero v. Atchison, T. & S.F. Ry,, 1903-NMSC-008, 
11 N.M. 679, 72 P. 37. 

Effect on children of suit by widow. — This sec- 
tion does not confer a collective right of action in favor 
of the widow and minor children of deceased, and where 
the widow sues within six months, the minor children 
have no right of action. Frampton v. Santa Fe Nw. Ry., 
1930-NMSC-036, 34 N.M. 660, 287 P. 694. 

Effect of provisions authorizing suit by cer- 


tain kinfolks. — Fact that wrongful death caused by 


common carrier was not, for want of proper kinship, 
maintainable under statute authorizing suit by certain 
kinfolks, did not make it maintainable under statute 
authorizing suit by same kinsmen for wrongful death 
caused by persons or corporations other than common 
carriers. Mallory v. Pioneer S.W. Stages, Inc., 54 F.2d 559 
(10th Cir. 1931). 

Recovery where no dependents, — Where decedent 
suffered wrongful death, was over 21 years of age, unmar- 
ried and left no dependent wife, children, parents or other 
dependent person, personal representative could recover 
statutory amount due to negligence of common carrier. 
Tauch v, Ferguson-Steere Motor Co., 1957-NMSC-039, 62 
N.M. 429, 312 P.2d 83. 
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Effect of double dependency on right to recover. 
— Although the husband of the sister of the deceased was 
legally obligated to support her, and she was dependent 
upon him for support, that does not defeat her right to 
recover in wrongful death of brother if she was also de- 
pendent on him, and the question of dependency was for 
the jury. Myers v. Pac. Greyhound Lines, 184 F.2d 457 
(10th Cir. 1943). 

Since this section fails to define dependence, it would 
appear that substantial dependence of a sibling and sub- 
stantial contributions to support are enough to entitle 
the sibling to obtain a recovery. Myers v. Pac. Greyhound 
Lines, 134 F.2d 457 (10th Cir. 1943). 

Survival of action, — Cause of action, for death, as- 
serted against a defendant as personal representative 
of alleged wrongdoer, a common carrier, did not survive 
the latter's death irrespective of the statute creating 
a right of action against the carrier, by reason of the 
survival statute, 37-2-1 NMSA 1978. Ickes v. Brimhall, 
1938-NMSC-036, 42 N.M. 412, 79 P.2d 942. 

Effect of death on appeal. — Death of widow, 
pending appeal from adverse judgment, does not abate 
her suit to recover against common carrier for the 
death of her husband, but such cause may be revived 
in the name of her personal representative. Frampton 
v. Santa Fe Nw. Ry., 1980-NMSC-036, 34 N.M. 660, 287 
P, 694. 

Presumption of care. — There is a presumption, in 
the absence of evidence to the contrary, that a person killed 
in crossing a railroad track, stopped, looked and listened. 
De Padilla v. Atchison, T. & S.F. Ry., 1911-NMSC-060, 16 
N.M. 576, 120 P. 724, 

Estoppel. — Upon the expiration of the three-year lim- 
itation period provided in 41-2-2 NMSA 1978, the right to 
maintain suit for the alleged wrongful death of decedent 
terminated, or was thereafter barred. Estoppel cannot be 
successfully asserted to lengthen the existence of such 
a statutorily created right of recovery. Perry v. Staver, 
1970-NMCA-096, 81 N.M. 766, 473 P.2d 380. 

Law reviews. — For article, "The Economic Side of 
Wrongful Death Actions in New: Mexico," see 2 N.M.L, 
Rev. 127 (1972). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 22A 
Am, Jur. 2d Death §§ 11, 158, 182; 32B Am. Jur, 2d Federal 
Employer's Liability and Compensation Acts §§ 22,52 et 
seq., 99 et seq. 

Liability of common carrier by motor bus or taxicab for 
personal injury to or death of passenger where condition 
of highway was the cause or a contributing factor, 126 
A.L.R. 1084. 

Liability for civilian dkydiver's or parachutist's injury 
or death, 95 A.L.R.3d 1280. 

Products liability: personal injury or death allegedly 
caused by defect in aircraft or its parts, Ds eaee or equip- 
ment, 97 A.L.R.3d 627. 

Liability of common carrier for personal injury or death 
of passenger occasioned by inhalation of gases or fumes 
from exhaust, 99 A.L.R.3d 751. 

Motor carrier's liability for personal injury or death of 
passenger caused by debris, litter, or other foreign object 
on floor or seat of vehicle, 1 A.L:R.4th 1249. 

Excessiveness and adequacy of damages for personal 
injuries resulting in death of minor, 49 A.L.R.4th 1076. 

Liability of motorbus carrier or driver for death of, or 
injury to, discharged passenger struck by other vehicle, 16 
A.L.R.5th 1, 

Recovery of prejudgment interest in actions under the 
Federal Employers’ Liability Act or Jones Act, 80 A.L.R. 
Fed. 185. 

25 C.J.S. Death §§ 17, 38(4). 
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ARTICLE 3 


Contribution Among Tortfeasors 


Joint tortfeasors defined. 

Right of contribution; accrual; pro rata share. 
Judgment against one tortfeasor. 

Release; effect on injured person's claim. 


41-3-1. Joint tortfeasors defined: 


Sec. 

41-3-5. Release; effect on right of contribution. 
41-3-6. Indemnity. 

41-3-7, Uniformity of interpretation. 

41-3-8, Short title. 


For the purposes of this act [41-3-1 through 41-3-8 NMSA 1978] the term "joint tortfeasors" 
means two or more persons jointly or severally liable in tort for the same injury to person or BEODs 
erty, whether or not judgment has been recovered against all or some of them. 


History: 1941 Comp., § 21-118, enacted by Laws 
1947, ch. 121, § 1; 1953 Comp., § 24-1-11. 

Cross references. — For liability of employer under 
Worker's Compensation Act, see 52-1-8 NMSA 1978. 


ANNOTATIONS 


Proportional indemnification. — Proportional. in- 
demnification need not apply when a factfinder makes a 
determination that a concurrent tortfeasor is proportion- 
ally liable to an injured party. By adopting pure compara- 
tive negligence and several liability, the supreme court 
has already created a system in which each concurrent 
tortfeasor is liable only for the percentage of damages 
that is attributable to his or her fault, Similarly, propor- 
tional indemnification does not apply when the statute 
provides for proration of damages among joint tortfea- 
sors. Under the statute, if one tortfeasor has been held 
liable for more than that his or her share of the fault, that 
tortfeasor may seek contribution from others who were at 
fault. Amrep Sw., Inc. v. Shollenbarger Wood Treating, Inc., 
1995-NMSC-020, 119 N.M. 542, 893 P.2d 438. 

The Uniform Contribution Among Tortfeasors 
Act does not apply to defendants sued under vicari- 
ous liability theories, because vicarious liability is a le- 
gal fiction imputing wrongdoing of an agent to a princi- 
pal who are not joint tortfeasors. Valdez v. R-Way, LLC, 
2010-NMCA-068, 148 N.M. 477, 237 P.3d 1289, cert. de- 
nied, 2010-NMCERT-006, 148 N.M. 583; 241 P.3d 181. 

Employer liability under the doctrine of respon- 
deat superior. — Where an employer's liability arises 
only by virtue of the doctrine of respondeat superior, and 
not through any independent negligence of the employer, 
the employer and the employee are not true joint tortfea- 
sors. Valdez v. R-Way, LLC, 2010-NMCA-068, 148 N.M. 
477, 237. P.3d 1289, cert. denied, 2010-NMCERT-006, 148 
N.M. 583, 241 P.3d 181, 

Where plaintiffs vehicle was rear-ended by a vehicle 
driven by defendant's employee; plaintiff sued. defendant's 
employee for negligence and claimed that defendant was 
vicariously liable based on respondeat superior; plaintiff 
and defendant's employee settled; plaintiff fully released 
defendant's employee for all claims arising from the acci- 
dent; in the release, plaintiff specifically preserved plain- 
tiffs claim against defendant, the release of defendant's 
employee released defendant despite the reservation of 
plaintiffs claim against defendant because defendant's li- 
ability was imputed solely based on the negligent conduct 
of defendant's employee, without fault of defendant, and 
the release of defendant's employee removed the basis on 
which defendant's fault was imputed. Valdez v. R-Way, 
LLC, 2010-NMCA-068, 148 N.M. 477, 237 P.3d 1289, cert. 
denied, 2010-NMCERT-006, 148 N.M. 5838, 241 P.3d 181. 
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Insufficient evidence of joint venture or co- 

employment between parent company and sub- 
sidiary. — In a wrongful, death lawsuit, where it was 
determined that the decedent's death was caused by 
the negligence of defendants, an assisted living facil- 
ity and three upstream entities in its ownership chain, 
which plaintiff alleged were joint venturers and co- 
employers of the staff of the assisted living facility, the 
district court erred in denying defendant's motion for a 
directed verdict on plaintiff's theories of joint venture 
and co-employment and in entering judgment against 
all four entities jointly and severally, because absent 
veil piercing, a parent corporation cannot be held vicari- 
ously liable in tort as a simultaneous co-employer of its 
subsidiary's employees, and because the assisted living 
facility's parent companies structured their businesses 
to limit losses to the extent of their. investments down- 
stream, it is inappropriate for a court to imply a joint 
venture where it is evident that there is a different busi- 
ness form involved and where there was no evidence 
whatsoever of any right by the parent company to exer- 
cise control over the subsidiary. Wirth v. Sun Healthcare 
Group, Inc., 2017-NMCA-007. 
This act is applicable only in 
instances where joint tortfeasors share a common liabil- 
ity. Beal ex rel. Boatwright v. Southern Union Gas Co., 
1956-NMSC-113, 62 N.M. 38, 304 P.2d 566. 

Legislative intent. — It is unreasonable to assume 
that the New Mexico legislature intended to grant the 
right of contribution to wrongdoers in pari delicto and 
take away from persons guilty only of imputed or con- 
structive wrong the right to indemnity from the primary 
wrongdoer. Thomas v, Malco Refineries, Inc., 214 F.2d 884 
(10th Cir, 1954), 

Purpose of act. - 
tionate allocation of the burden among tortfeasors who 
are liable. Rio Grande Gas Co. v. Stahmann Farms, Inc., 
1969-NMSC-089, 80 N.M. 432, 457 P.2d 364. 

Common-law right to indemnity. — — The right to in- 
demnity at common law in New Mexico was not abrogated 
by the enactment of this act. Thomas v. Malco Refineries, 
Inc., 214 F.2d 884 (10th Cir. 1954). 

Workmen's Compensation Act. — The Workmen's 
Compensation Act [52-1-1 NMSA 1978 et seq.] (now Work- 
ers' Compensation Act) abrogates or modifies the Tortfea- 
sor's Act [41-3-1 through 41-3-8 NMSA 1978] to the ex- 
tent that it has application to the liability of an employer 
to an employee. If the basis for employer's liability is 
the injuries to its employees, it is limited by the Work- 
men's Compensation Act, and there can be no contribu- 
tion. Beal ex rel. Boatwright v. Southern Union Gas Co., 
1956-NMSC-113, 62 N.M. 38, 304 P.2d 566. 
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Insofar as negligent employers are relieved from the 
burden of contribution, the Workmen's Compensation 
Act [52-1-1 NMSA 1978 et seq.] (now Workers' Com- 
pensation Act) does not constitute invalid class legisla- 
tion, Beal ex rel. Boatwright v, Southern Union Gas Co., 
1956-NMSC-113, 62.N.M. 38, 304 P.2d 566. __ 

Workers' Compensation Act, — Contribution remedy 
outside the Workers' Compensation Act is not authorized 
by the Workers' Compensation Act. Tom Growney Equip. 
Co, v. Jouett, 2005-NMSC-015, 137 N.M. 497, 113.P.3d 320. 

Employer' s liability limitation under Workmen's 
Compensation Act. — The limitation of employer's li- 
ability for injuries sustained by an employee covered by 
the Workmen's Compensation Act [52-1-1 NMSA 1978 
et seq.] (now Workers' Compensation Act) covers all in- 
stances where that injury is sought to be made the basis 
for further and additional liability by the employee or oth- 
ers in the worker's behalf, and indirect liability for such 
injury is also foreclosed both by the terms of the act and 
because the employer's liability for such injury is not in 
tort, Beal ex rel. Boatwright v. Southern Union Gas Co., 
1956-NMSC-113, 62 N.M. 38, 304 P.2d 566, — 

Defendants under different theories of liability 
not joint tortfeasors, — Where suits against a defen- 
dant and a third-party defendant are based on different 
theories of liability, there is no joint tort liability and the 
trial court properly refused to give a jury instruction as 
to contribution among joint tortfeasors, Exum v. Ferguson, 
1981-NMSC-124, 97 N.M. 122, 637 P.2d 553. 

Because the respondeat superior form of vicarious liabil- 
ity is imposed upon one party through a legal fiction, the 
parties are not joint tortfeasors. Kinetics, Inc. v. El Paso 
Prods. Co,, 1982-NMCA-160, 99 N.M. 22, 653 P.2d 522. 

In a comparative negligence case, a concurrent tortfea- 
sor is not liable for the entire damage caused by other con- 
current tortfeasors. Bartlett v. N.M. Welding Supply, Inc., 
1982-NMCA-048, 98 N.M. 152, 646 P.2d 579, cert. denied, 
98 N.M. 336, 648 P.2d 794. 

Effect of setting aside part of verdict. — While it 
was the rule of the common law that a verdict set aside 
as to one joint tortfeasor was set aside as to all, the mod- 
ern rule is that the court may grant a new trial as to one 
of several defendants and affirm as to the others. Beal v. 
Southern Union Gas Co., 1960-NMSC-019, 66 N.M, 424, 
349 P.2d 337. 

Effect on release and discharge. — This act changed 
the common-law rule that a release of one joint tortfeasor 
releases all, and satisfaction of judgment under this act 
doés not operate to discharge all other tortfeasors, Her- 
rera v. Uhl, 1969-NMSC-01180 N.M. 140, 452 P.2d 474. 

Effect of granting judgment notwithstanding ver- 
dict solely to codefendant. — Where a codefendant was 
granted a judgment notwithstanding the special verdict of 
the jury, the defendant in an automobile damage suit was 
an aggrieved party within the meaning of the rule provid- 
ing for appeals from entry of final judgment in civil ac- 
tions in view of the right of contribution among joint tort- 
feasors under this act. Marr v. Nagel, 1954-NMSC-071, 58 
N.M. 479, 272 P.2d 681. 

Bank not indispensable party in suit against col- 
lection agency. — Debtor on automobile installment 


sales contract whose car was wrongfully repossessed is 
entitled to sue the collection agency separate and apart 
from the bank which authorized the repossession. The 
failure of jurisdiction over the bank as joint defendant 
does not compel the sustaining of the collection agency's 
motion to dismiss the complaint for lack. of an indispens- 
able party since the collection agency's right to contribu- 
tion is preserved even in the absence of the bank as code- 
fendant. Sanford,v. Stoll, 1974-NMCA-003, 86 N.M. 6,518 
P.2d 1210. 

Liability of joint tortfeasor to bailee where bailor- 
agent negligent. — Where a pickup truck struck the 
rear end of a tractor-trailer unit on a highway at night, 
the driver of the pickup truck, was liable to the trailer 
owner for damages to the trailer where drivers of both 
vehicles were joint tortfeasors under this section due to 
their combined negligence, and the driver of pickup truck 
did not carry the burden of showing that relationship 
between owner and driver of trailer was more than that 
of bailor-agent of bailee. The driver of the pickup truck 
should compensate the trailer owner for the damage to 
the-trailer, subject to the right of contribution provided 
for in 41-38-2 NMSA 1978. Bailey v. Jeffries-Eaves, Inc., 
1966-NMSC-067, 76 N.M. 278, 414 P.2d 503. 

No interspousal tort immunity. — There is no im- 
munity from tort liability between spouses by reason of 
that relationship. Maestas v. Overton, 1975-NMSC-004, 87 
N.M. 213,531 P.2d 947. 

' Law reviews. — For note, "Comparative v. Contribu- 
tory Negligence: The Effect of Plaintiff's Fault," see 6 
N.M.L: Rev. 171 (1975). 

For comment, "Survey of New Mexico Law: ue tee see 
15 N.ML.L. Rev. 363 (1985). 

For article, "Statutory Adoption’ of Several Liability 1 in 
New Mexico: A Commentary and Quasi-Legislative His- 
tory," see 18 N.M.L. Rev, 483 (1988). 

For article, "The Impact of Non-Mutual Collateral Es- 
toppel on Tort Litigation Involving Several Liability," see 
18 N.M.Li Rev. 559 (1988). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 74 Am. 
Jur, 2d Torts § 61. 

Legal malpractice: defendant's right to contribution or 
indemnity from original tortfeasor, 20 A.L.R.4th 338. 

Modern status of rule imputing motor vehicle driv- 
er's negligence to passenger on joint venture theory, 3 
A.L.R.5th 1. 

Comparative negligence: judgment allocating fault in 
action against less than all potential defendants as pre- 
cluding subsequent action against parties not sued in 
original action, 4 A.L.R.5th 753. 

Release of one joint tortfeasor as discharging liability 
of others under Uniform Contribution Among Tortfeasors 
Act and other statutes expressly governing effect of re- 
lease, 6 A:L.R.5th 883, — 

Joint and several liability of physicians whose indepen- 
dent negligence in treatment of patient causes indivisible 
injury, 9 A.L.R.5th 746. 

Apportionment of liability between landowners and as- 
sailants for injuries to crime victims, 54 A.L.R.5th 379. 

42 C.J.S. Indemnity § 59 et seq.; 86 C.J.S. Torts § 37. 


41-3-2, Right of contribution: accrual; pro rata share. 


“A. The right of contribution exists among joint tortfeasors. 

B. A joint tortfeasor is not entitled to a money judgment for contribution until he has by pay- 
ment discharged the common liability or has paid more than his pro rata share thereof. 

C. A joint tortfeasor who enters into a settlement with the injured person is not entitled to 
recover contribution from another joint tortfeasor whose liability to the injured person is not ex- 


tinguished by the settlement. 
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D. Apro rata share shall be the portion of the total dollar amount awarded as damages to the 
plaintiff that is equal to the ratio of each joint tortfeasor's percentage of fault to the total percent- 


age of fault attributed to all joint tortfeasors. 


History: 1941 Comp., § 21-119, enacted by Laws 
1947, ch. 121, § 2; 1958 Comp., § 24-1-12; 1987, ch. 141, 
§ 3. 

Effective dates. — Laws 1987, ch. 141 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 19, 1987, 90 days after the 
adjournment of the legislature. 

Cross references. — For right of indemnity not im- 
paired, see 41-3-6 NMSA 1978. 


ANNOTATIONS 


Purpose of statute. — The purpose of this act (41- 
3-1 to 41-3-8 NMSA 1978) is.to provide for a propor- 
tionate allocation of the burden among tortfeasors who 
are liable. Rio Grande Gas Co. v. Stahmann Farms, Inc., 
1969-NMSC-089, 80 N.M. 4382, 457 P.2d 364; Alder v. Gar- 
cia, 324 F.2d 483 (10th Cir. 1963). 

Purpose of section. — The purpose of this section 
is. to prevent the injured person from relieving one joint 
tortfeasor of the obligation.of contribution except where 
the injured: person has also released the other tortfeasors 
from their pro rata share of the common liability. Garrison 
v. Navajo Freight Lines, Inc., 1964-NMSC-099, .74 N.M. 
238, 392 P.2d 580. 

Doctrine of contribution is deeply rooted in prin: 
ciples of equity, fair play and justice. Aalco Mfg. Co. v. 
City of Espanola, 1980-NMSC-088, 95 N.M. 66, 618 P.2d 
1230; Dessauer v. Memorial Gen. Hosp., 1981-NMCA-051, 
96 N.M. 92, 628 P.2d 337. 

Limited application. — The Uniform Contribution 
Among Tortfeasors Act [41-3-1 through 41-3-8, NMSA 
1978] no longer has force in this state with respect to 
contribution among concurrent tortfeasors. Wilson vu. 
Galt, 1983-NMCA-074, 100 N.M. 227, 668 P.2d 1104, cert. 
quashed, 100 N.M. 192, 668 P.2d 308. 

Contribution not available to servant against in- 
nocent master under vicarious liability. — If the mas- 
ter may obtain indemnity from a servant, for whose tort 
the master has responded in damages, it is totally illogical 
to think the servant may claim a right to contribution or 
indemnity from the innocent master once the servant has 
paid liability to the injured plaintiff. Dessauer v. Memorial 
Gen. Hosp., 1981-NMCA-051, 96.N.M. 92, 628 P.2d 337. 

The doctrine of vicarious liability was fashioned to pro- 
vide a remedy to the innocent plaintiff, not to furnish a 
windfall to a solvent wrongdoer. Dessauer v. Memorial 
Gen. Hosp., 1981-NMCA-051, 96 N.M. 92, 628 P.2d 337. 

Liability of joint tortfeasor. — Where pickup truck 
struck rear end of tractor-trailer unit on highway at 
night, pickup truck driver was liable to the owner of the 
trailer for damages to the trailer where drivers of both 
vehicles were joint tortfeasors under 41-3-1 NMSA 1978 
due to their combined negligence and the driver of pickup 
truck did not carry the burden of showing that relation- 
ship between owner and driver of the tractor-trailer unit 
was more than that of bailor-agent of bailee. The driver 
of the pickup truck should compensate the trailer owner 
for the damage to the trailer, subject to the right of con- 
tribution under this section. Bailey v. Jeffries-Eaves, Inc., 
1966-NMSC-094, 76 N.M. 278, 414 P.2d 503. 

Recovery barred when tortfeasors in pari delicto. 
— One tortfeasor may not be indemnified by another when 
they are in pari delicto. Rio Grande Gas Co, v. Stahmann 
Farms, Ine., 1969-NMSC-089, 80 N.M, 432, 457 P.2d 364. 

Indemnity is allowed against the primary wrongdoer and 
not against a tortfeasor in pari delicto. Dessauer v. Memo- 
rial Gen. Hosp., 1981-NMCA-051, 96 N.M. 92, 628 P.2d 337. 
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Assignment of future recovery void. — A person 
who was injured while moving hay elevator brought an 
action against the owner of the elevator for personal in- 
juries. Owner's insurer settled the suit by paying plaintiff 
$40,000 for release of owner and assignment to insurer 
of one-half of any recovery or settlement, not to exceed 
$80,000, which plaintiff might later obtain in action 
against the manufacturer of the elevator. Plaintiff's action 
against manufacttirer was settled by the manufacturer 
for $40,000. The insurer of the owner of the hay elevator 
could not enforce assignment against injured person and 
manufacturer as it was contrary to public policy as ex- 
pressed in Subsection C and in 41-3-5 NMSA 1978. Alder 
v, Garcia, 324 F.2d 488 (10th Cir. 1963). 

No interspousal tort immunity. — There is no im- 
munity from tort liability between spouses by reason of 
that relationship. Maestas v. Overton, 1975-NMSC-004, 87 
N.M. 218, 531 P.2d 947. 

Effect of family relationship on contribution, — 
The right of contribution is denied if the plaintiff, because 
of a marital, filial or other family relationship between the 
injured person and the person against whom contribution 
is sought, did not have an enforceable right against the 
latter, Fitzgerald v. Valdez, 1967-NMSC-088, 77 N.M. 769, 
427 P.2d 655. 

Settlement with one tortfeasor. — In personal in- 
jury action arising from gas explosion, gas company's set- 
tlement with injured party and resulting release did not 
operate to release landowner since landowner was not no- 
tified of settlement and release did not purport to release 
any other claims of injured party; therefore, gas company 
was not entitled to contribution by landowner. Rio Grande 
Gas. Co. v. Stahmann Farms, Inc,, 1969-NMSC-089, 80 
N.M, 432, 457 P.2d 364, 

Where joint tortfeasor's potential liability to injured 
plaintiff is not legally extinguished by settlement proceed- 
ings, settling joint tortfeasor cannot claim contribution. 
United States v. Reilly, 385 F.2d 225 (10th Cir. 1967). 

Release must be by name. — A joint tortfeasor must 
be released by name in order for the settling joint tortfea- 
sor to recover contribution, and this notwithstanding lan- 
guage in the settlement or order of approval purporting 
to satisfy "all claims" arising out of the incident. United 
States v. Reilly, 8385 F.2d 225 (10th Cir. 1967). 

No right of contribution where verdict rendered 
on single defendant's liability. — No right of offset or 
contribution can arise with respect to a verdict rendered 
on the basis of one defendant's liability only. Kirby v. N.M. 
State Hwy. Dep't, 1982-NMCA-014, 97 N.M. 692, 643 P.2d 
256, cert. denied, 98 N.M. 51, 644 P.2d 1040. 

Indemnity not abrogated. — The right to indemnity 
at. common law in New Mexico was not abrogated by the 
enactment of the Uniform Contribution Among Tortfea- 
sors Act [41-3-1 through 41-3-8 NMSA 1978]. Thomas v. 
Malco Refineries, Inc., 214 F.2d 884 (10th Cir. 1954). 

Indemnity not impaired. — Section 41-3-6 NMSA 
1978 does not impair any right of indemnity under exist- 
ing law. Morris v. Uhl & Lopez Eng'rs, Inc., 442 F.2d 1247 
(10th Cir. 1971). 

Right of contribution among joint § 1983 defen- 
dants is federal common-law issue. — Where the 
plaintiffs cause of action is solely for violation of civil 
rights. under 42 U.S.C, § 1983, the question of whether a 
right of contribution exists among joint § 1983 defendants 
is one of federal common law, not one governed by refer- 
ence to the law of the forum state. Valdez v. City of Farm- 
ington, 580 F. Supp. 19 (D.N.M. 1984). 
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Rights of indemnity and contribution distin- Am. Jur. 2d, A.L.R. and C.wJ.S. references. — 18 
guished. — Although the state recognizes common-law Am. Jur. 2d Contribution §§ 31 to 46; 74 Am. Jur. 2d Torts 
right of indemnity in favor of a tortfeasor who has been 8§ 78, 85. : 
guilty of only passive or secondary negligence against Statute providing for contribution between joint tortfea- 
another who has been guilty of active or primary negli- sors as applicable where liability of respective tortfeasors 
gence, such right of indemnity is to be distinguished from rests upon different legal foundations, 156 A.L.R. 931. 
right to contribution under this act. Morris v. Uhl & Lopez Right of indemnitor of one joint tortfeasor to contribu- 
Eng'rs, Inc., 442 F.2d 1247 (10th Cir. 1971). tion by other joint tortfeasor or indemnity of the latter, 

The difference between indemnity and contribution is 171 A.L.R. 271. 
that with indemnity the right enforces a duty on the pri- Contribution between joint tortfeasors as affected by 
mary wrongdoer to respond for all damages; while with settlement with one or both by person injured or dam- 
contribution, an obligation is imposed by law upon one aged, 8 A.L.R.2d 196, 
joint tortfeasor to contribute that’ tortfeasor's share to the Legal malpractice: defendant's right to Sentribition or 
discharge of:the common liability. Dessauer v. Memorial indemnity from original tortfeasors} 20 A.L.R.4th 338. 
Gen. Hosp., 1981-NMCA-051, 96 N.M. 92, 628 P.2d 337. Tort immunity of nongovernmental charities - modern 

Law reviews. — For article, "Judicial Adoption of status, 25 A.L.R.4th 517; 

Comparative Fault in New Mexico: The Time Is at Hand," Right of tortfeasor to contribution from joint tortfeasor 
see 10 N.M.L. Rev. 3 (1979-80). who is spouse or otherwise in close familial relationship to 

For note, "Torts - Negligence - Judicial Adoption of Com- injured party, 25 A.L.R.4th 1120. 
parative Negligence in New Mexico," see+11 N.M.L. Rev. Right of tortfeasor initially causing injury to recover 
487 (1981). . indemnity or contribution from medical attendant ag- 

-For article, "Statutory Adoption of Several Liability i in gravating injury or causing new injury in course of treat- 
New Mexico: A Commentary and Quasi-Legislative His- ment, 72 A.L.R.4th 231. 
tory," see 18 N.M.L. Rev. 483 (1988). Right to contribution or indemnity on behalf of owner, op- 

For comment, "Bartlett Revisted: New Mexico Tort Law erator, maintainer, repairer, or installer of automatic passen- 
Twenty Years After the Abolition of Joint and Several Li- ger elevator in action by elevator user, 100 A.L.R.5th 409. 


ability - Part One," see 33 N.M. L. Rev. 1 (2003). 18 C.J.S. Contribution §§ 12 to 15. 


41-3-3. Judgment against one tortfeasor. 


The recovery of a judgment by the injured person against one joint LORRPARan does not discharge 
the other joint tortfeasors. 


History: 1941 Comp., § 21-120, enacted by Laws v. Williams, 1976-NMCA-017, 89 N.M..86, 547 P.2d 569, 
1947, ch. 121, § 3; 1953 Comp., § 24-1-13. aff'd, 1976-NMSC-022, 89 N.M. 252, 550 P.2d 264. 
Dismissal of contribution suit. — Where gas com- 
ANNOTATIONS pany, being sued for injuries sustained in explosion by 
Settlement for full damages not bar to suit of plaintiffs working on junction box beneath a street inter- 
other joint tortfeasor. — Where an injured person set- section, filed third-party complaint against city, alleging 
tles with one tortfeasor for an amount equal to or in excess that the city knew of the dangerous condition but failed 
of the amount of damages, the injured person may pursue to notify the gas company, and seeking contribution under 
recovery from each severally liable tortfeasor without re- this act, an error in dismissing the third-party complaint 
duction. Wilson v. Galt, 1988-NMCA-074, 100 N.M. 227, would not affect plaintiffs’ verdicts against the gas com- 
668 P.2d 1104, cert. quashed, 100 N.M. 192, 668 P.2d 308. pany. Beal vw Southern, Union Gas Co, 1960-NMSC-019, 
Effect of appeal on subsequent action. Where  66N.M. 424, 849 P.2d 837, 84 A.L.R.2d 1269 (1960). 
a judgment was rendered against a different defendant Am, Jur. 2d, A.L.R. and C.J.S, references. — 47 Am. 
which was not satisfied or settled, and was pending on ap- Jur, 2d Judgments § 685; 74 Am. Jur, 2d Torts § 69. 
peal, it could not be urged as satisfaction of any claims Payment of, or proceeding to collect, judgment against 
of plaintiff against another defendant, nor bar further one tortfeasor as release of others, 27 A.L.R. 805, 65 A.L.R. 


; : 7 os ; f : 1087, 166 A.L.R. 1099, 40 A.L.R.3d 1181, 
999 by spe ego Plein) defendant. Montano 50 C.J.S, Judgments § 761. 


41-3-4, Release; effect on injured person's claim. 


A release by the injured person of one joint tortfeasor, whether before or after judgment, does 
not discharge the other tortfeasors unless the release so provides; but reduces the claim against 
the other tortfeasors in the amount of the consideration paid for the release, or in any amount or 
proportion by which the release provides that the total claim shall be reduced, if greater than the 
consideration paid. 


History: 1941 Comp., § 21-121, enacted by Laws "damages recoverable" synonymously. In this section, the 
1947, ch. 121, § 4; 1953 Comp.,, § 24-1-14. release, under certain circumstances, has the effect of re- 
ducing the "claim" of the injured person against other tort- 

ANNOTATIONS feasors, while in 41-3-5 NMSA 1978 the same right is spo- 


ken of as "damages recoverable." Garrison v, Navajo Freight 


" tmit " pepe is- 
Claim! and "damages recoveraple sane tes) __ Lines, Iné., 1964-NMSC-099, 74 NM. 238, 392 P.2d 580. 


lature appears to have interpreted the terms "claim" and 
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Release of joint tortfeasors, — A release of liability 
executed in favor of one defendant does not operate to ex- 
tinguish liability of the joint tortfeasors unless the release 
so provides. Rather, the release only operates to reduce 
the amount of damages for which the remaining defen- 
dants are responsible. Martinez v. Albuquerque Collection 
Servs., Inc., 867 F. Supp. 1495 (D.N.M. 1994). 

The effect of the release of one joint tortfeasor upon the 
injured person's claim against remaining tortfeasors is to 
reduce it in an amount at least as great as the consider- 
ation paid for the release, and to a larger amount if.the 
release so provides. This provision prevents a double re- 
covery by the injured, person. Garrison. v: Navajo Freight 
Lines, Inc.; 1964-NMSC-099, 74 N.M. 238, 392 P.2d 580. 

Releases are contractual in nature, thus, the ques- 
tion of whether the general release clause contained in 
the plaintiffs release of the defendants discharging "ev: 
ery other person, firm, or corporation" is binding upon the 
plaintiff must be determined in accordance with contract 
principles. Absent an ambiguity or other reasons: which 
might invalidate the contract, such as. fraud, duress, 
or undue influence, the parties to a release are free to 
discharge not only the settling tortfeasor but all other 
unnamed tortfeasors as third party beneficiaries to the 
release. Pereavv. Snyder, 1994-NMCA-064, 117 N.M. 774, 
877 P.2d 580, cert. denied, 118 N.M. 90, 879 P.2d 91. 

Release effective whether or not person adjudged 
tortfeasor. — Whether or not one who settles and re- 
ceives a release is judicially determined to be a tortfeasor 
or clearly admits being one, absent any other countervail- 
ing consideration, the release reduces the claim against 
the other tortfeasors in the amount of the consideration 
paid for the release or in such amount or proportion as the 
release provides for reduction, if the total claim is greater 
than the consideration paid. Kirby v. N.M. State Hwy. 
Dep't, 1982-NMCA-014, 97 N.M. 692, 643 P.2d 256, cert. 
denied, 98 N.M. 51, 644 P.2d 1040. 

Effect of release under 41-3-5 NMSA 1978. — 
Where release is taken pursuant to 41-3-5 NMSA 1978, 
the release of one joint tortfeasor does not release all 
joint tortfeasors. Garrison v. Navajo Freight Lines, Inc., 
1964-NMSC-099, 74 N.M. 238, 392 P.2d 580. 

Effect of recovery alone on discharge of others. 
— The fact of the recovery of a judgment by the injured 
persons against one tortfeasor alone does not operate as a 
discharge of other joint tortfeasors. Rio Grande Gas Co. v. 
Stahmann Farms, Inc., 1969-NMSC-089, 80 N.M. 432, 457 
P.2d 364; Herrera v. Uhl, 1969-NMSC-011, 80 N.M. 140, 
452 P.2d°474. 


ecuted by the plaintiff to a motorist whose vehicle was in- 
volved in an accident with one operated by a city police of- 
ficer in which plaintiff was a prisoner discharged the city 
from any liability because the release provided for the ex- 
tinguishment of any liability sought to be asserted by the 
plaintiff. Johnson v. City of Las Cruces, 1974-NMCA-081, 
86 N.M. 196, 521 P.2d 1037. 

Plaintiff's burden of proof following execution 
of release when suing different defendants. — Fol- 
lowing the plaintiffs execution of a release of judgment, 
the plaintiffs sought under a different theory of recov- 
ery and against different defendants the same damages 
as evidenced by the release, Since an award for punitive 
damages must be supported by an established cause of ac- 
tion, the plaintiffs may recover any unpaid compensatory 
and punitive damages if they can successfully establish a 
cause of action for either nominal or compensatory dam- 
ages, Sanchez v. Clayton, 1994-NMSC-064, 117 N.M,.761, 
877 P.2d 667. 

Double recovery for injuries received is not per- 
missible. — Where plaintiff filed a complaint that in- 
cluded a breach of contract claim against his insurance 
company for failing to adequately remediate his home and 
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a negligence claim against:defendant for improperly per- 
forming water mitigation and mold remediation work fol- 
lowing a hailstorm that caused interior damage to plain- 
tiffis home, which resulted in severe and permanent lung 
damage to plaintiff from inhaling mold and mold spores, 
and’ where at trial the jury awarded a total of $2.5 mil- 
lion in compensatory damages, finding the insurance com- 
pany thirty percent at fault, defendant fifty-five percent at 
fault, and plaintiff fifteen percent at fault for failing to ex- 
ercise ordinary care to minimize, or lessen, his damages, 
and where, after settling with the insurance company, 
plaintiff filed a motion to amend the judgment against de- 
fendant from $1.375 million to $2 million, arguing that it 
was error to compare the insurance company's breach of 
contract to defendant's negligence for purposes of appor- 
tioning liability for damages, and that.judgment should 
be entered against defendant for the full compensatory 
damage award on the negligence’ claim, and where the 
district court, after granting plaintiff's motion and enter- 
ing an amended final judgment against defendant in the 
amount of $2 million, denied defendant's motion to reduce 
the amended judgment by the. amount of the judgment 
against the insurance company,'the district court erred in 
denying defendant's motion to reduce the amended judg- 
ment by the amount plaintiff received from the insurance 
company, because. to the extent the insurance company 
satisfied a portion of the compensatory damages judg- 
ment, that satisfaction has the effect of a discharge and 
reduces the amount plaintiff is entitled to collect from de- 
fendant. Gonzagowski v. Steamatic of Albuquerque, Inc., 
2021-NMCA-056, cert. denied. 

Release acknowledging full satisfaction of judg- 


“ment. — Payment by a tortfeasor of $200,000 in return 
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for an instrument which acknowledged "full satisfac- 
tion of the judgment" against that tortfeasor was a full 
satisfaction of the compensatory damages for the injury, 
thereby precluding an action by plaintiff against the tort- 
feasor's principal for compensatory damages for the same 
injury, since the consideration paid by one tortfeasor for 
a release represents full compensation for the injury, the 
other tortfeasor is discharged. Sierra Blanca Sales Co. 
v. Newco Indus., Inc., 1975-NMCA-118, 88°N.M, 472) 642 
P.2d 52, rev'd sub nom., Fortuna Corp, v, Sierra Blanca 
Sales Co., 1976-NMSC-014, 89 N.M. 187, 548 P.2d 865. 

Payment in full not required. — Although a judg- 
ment may only be satisfied by payment in full, payment in 
full is not required where there is a lawful agreement dis- 
charging the judgment, the essence of which is consider- 
ation, and where plaintiff accepted a lesser amount than 
that to which it was entitled by the judgment im order to 
obtain immediate cash, being unable to secure funds in 
order to levy on defendant's stock on which he had a lien, 
the court of appeals held that there was:a lawful agree- 
ment discharging the judgment, plaintiff was compen- 
sated for the injury in full and the trial court was correct 
in granting summary judgment to his principal on the 
issue of compensatory damages; Sierra Blanca Sales Co. 
v. Newco Indus., Inc., 1975-NMCA-118, 88 N.M. 472, 542 
P.2d 52, rev'd sub nom., Fortuna Corp. v, Sierra.Blanca 
Sales Co., 1976-NMSC-014, 89 N.M, 187, 548 P.2d 865 

Release must be read as a whole and the intent of 
the parties gathered from the entire instrument and not 
from separate portions. Garrison v, Navajo Freight Lines, 
Inc., 1964-NMSC-099,74 N.M. 238, 392 P.2d 580, 

There is no right to reduction of jury award 
based on out-of-court settlements when the case is tried 
on a theory of comparative fault, Atler v. Murphy Enters., 
Inc,, 2005-NMCA-006, 136 N.M. 701,104 P.3d 1092, cert. 
quashed, 2005- NMCERT-008, 138 N. M. 330, 119 P.3d 
126, 

Release is Pe pai SEN if it is 5 fairly susceptible to 
more than one meaning, Collins v. United States, 708 
F.2d 499 (10th Cir. 1983), ~ . 
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Effect of release as to punitive damages. — Since 
punitive damages are not awarded as compensation to 
the party wronged, but rather as punishment of the of- 
fender, and as a warning to others, plaintiff ought not be 
limited to one amount of punitive recovery, and therefore 
the release of one tortfeasor as to the punitive aspect of 
the damages would logically have no effect on plaintiff's 
rights against another tortfeasor for such damages. Sierra 
Blanca Sales Co. v. Newco Indus., Inc., 1975-NMCA-118, 
88 N.M. 472, 542 P.2d 52, rev'd sub nom., Fortuna Corp. 
v. Sierra Blanca Sales Co,, 1976-NMSC-014, 89 N.M. 187, 
548 P.2d 865 

Law reviews. — For note, "Tort Law - Original and 
Successive Tortfeasors and Release Documents in New 
Mexico Tort Law: Lujan v. Healthsouth Rehabilitation 
Corporation," see 27 N.M.L. Rev. 697 (1997). 

Am, Jur. 2d, A.L.R. and C.J.S. references, —.54 Am. 
Jur. 2d Monopolies § 526; 66 Am. Jur, 2d Release §§ 2, 27 
to 48, 55. 

Payment of, or proceeding to collect, judgment against 
one tortfeasor as release of others, 27 A.L.R. 805, 65 A.L.R. 
1087, 166 A.L.R. 1099, 40 A.L.R.3d 1181. 

Release of one tortfeasor as affecting liability of others, 
50 A.L.R, 1057, 66 A.L.R..206, 104 A.L.R. 846,124 A.L.R. 
1298, 148 A.L.R. 1270. 

Rule that release of one tortfeasor releases others, as 
applicable to cause of action which is punitive rather than 
compensatory in its nature, 85 A.L.R. 1164. 

Amount paid by one alleged joint tortfeasor in consid- 
eration of covenant not to sue (or a release not effective 
as a full release of the other joint tortfeasor), as pro tanto 
satisfaction of damages recoverable against other joint 
tortfeasor, 104 A.L.R. 931. 

Rule that release of one joint tortfeasor releases other 
as applicable in case of anticipatory release prior to ac- 
cident or injury, 112 A.L.R. 78. 

Release of one of two or more persons whose indepen- 
dent tortious acts combine to produce an injury as releas- 
ing other or others, 184 A.L.R. 1225. 

Provision in judgment in action against one or more 
joint tortfeasors to effect that it shall be without prejudice 
to plaintiff's claim against another joint tortfeasor, or oth- 
erwise reserving rights against him, as affecting question 
of release of latter, 185 A.L.R, 1498. 
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Agreement with one tortfeasor that any judgment that 
may be recovered will not be enforced against him, as af- 
fecting liability of cotortfeasor, 160 A.L.R. 870. 

“Release of one of joint and several defalcating tortfea- 
sors as releasing insurer which was surety on fidelity 
bond of each, 35 A.L.R.2d 1122, 

Insured's release of tortfeasor before settlement by in- 
surer as releasing insurer from liability, 38 A.L.R.2d 1095, 

Judgment against or settlement with negligent em- 
ployee as releasing United States, or vice versa, 42 
A.L.R.2d 960. 

Conflict of laws as to release of one tortfeasor upon li- 
ability of another tortfeasor, 69 A.L.R.2d 1034. 

Release of one joint tortfeasor as discharging liability of 
others: modern trends, 73 A.L.R.2d 408, 6 A:L.R.5th 883, 

Civil damage act, settlement with or release of person 
directly liable for injury or death as releasing liability un- 
der, 78 A.L.R.2d 998. 

Release of, or covenant not to sue, master or principal as 
affecting liability of servant or agent for tort, or vice versa, 
92 A.L.R.2d 533. 

Manner of crediting one tortfeasor with amount paid by 
another for release or covenant not to sue, 94 A.L.R.2d 352. 

Voluntary payment into court of judgment against one 
joint tortfeasor as release of others, 40 A.L.R.3d 1181. 

Effect of settlement with and acceptance of release from 
one wrongful death beneficiary upon liability of tortfeasor 
to other beneficiaries or decedent's personal representa- 
tive, 21 A.L.R.4th 275. 

Release of, or covenant not to sue, one primarily li- 
able for tort, but expressly reserving rights against one 
secondarily liable, as bar to recovery against latter, 24 
A.L.R.4th 547. 

Release of one joint tortfeasor as discharging liability 
of others under Uniform Contribution Among Tortfeasors 
Act and other statutes expressly governing effect of re- 
lease, 6 A.L.R.5th 883. 

Validity and effect of "Mary Carter" or similar agree- 
ment setting maximum liability of one cotortfeasor and 
providing for reduction or extinguishment thereof rela- 
tive to recovery against nonagreeing cotortfeasor, 22 
A.L.R.5th 483. 

76 C.J.S, Release § 1 et seq. 


41-3-5. Release; effect on right of contribution. 


A release by the injured person of one joint tortfeasor does not relieve him from liability to make 
contribution to another joint tortfeasor unless the release is given before the right of the other 
tortfeasor to secure a money judgment for contribution has accrued, and provides for a reduction, 
to the extent of the pro rata share of the released tortfeasor, of the injured person's damages recov- 


erable against all the other tortfeasors, 


History: 1941 Comp., § 21-122, enacted by Laws 
1947, ch. 121, § 5; 1953 Comp., § 24-1-15. 


ANNOTATIONS 


"Claim" and "damages recoverable". — The legisla- 
ture appears to have interpreted the terms "claim" and 
"damages recoverable" synonymously. In 41-3-4 NMSA 
1978 the release, under certain circumstances, has the ef- 
fect of reducing the "claim" of the injured person against 
other tortfeasors, while in this section the same right is 
spoken of as "damages recoverable." Garrison v. Navajo 
Freight Lines, Inc, , 1964-NMSC-099,74 N.M. 238, 392 P.2d 
580. 

Purpose of act. — One of the purposes of this act [41- 
3-1 through 41-3-8 NMSA 1978] is to provide for a pro- 
portionate allocation of the burden among tortfeasors who 
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are liable. Rio Grande Gas Co. v. Stahmann Farms, Inc., 
1969-NMSC-089, 80 N.M. 432, 457 P.2d 364. 

Limited applicability of article. — The Uniform 
Contribution Among Tortfeasors Act [41-3-1 through 41- 
3-8 NMSA 1978] no longer has force in this state with 
respect to contribution among concurrent tortfeasors, Wil- 
son v. Galt, 1983-NMCA-074, 100 N.M. 227, 668 P.2d 1104, 
cert. quashed, 100 N.M. 192, 668 P.2d 308. 

Limiting release to pro rata share. — Where release 
provided for reduction of plaintiff's claims for damage to 
extent of pro rata share of liability of released tortfeasors, 
it sufficiently complied with this section which establishes 
conditions under which an injured person's release re- 
lieves the joint tortfeasor from liability for contribution. 
Garrison v. Navajo Freight Lines, Inc., 1964-NMSC-099,74 
N.M. 238, 392 P.2d 580. 
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Where settling tortfeasor denied contribution. 
— Where the language.of the release made it clear that 
the settlement between one tortfeasor and the plaintiffs 
was for that tortfeasor's benefit alone, and that tortfeasor 
settled its liability to the plaintiffs, separate and distinct 
from any liability of second tortfeasor to the plaintiffs, and 
without attempting to gain any benefit for second tortfea- 
sor, the first tortfeasor was not entitled to contribution 
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from the second, Rio Grande Gas Co. v, Stahmann Farms, 


Ine., 1969-NMSC-089, 80 N.M, 432,457 P.2d 364. 

Rights of nonsettling joint tortfeasor. — The right 
of a nonsettling joint tortfeasor to collect contribution 
from the one released is protected unless the release pro- 
vides for a reduction to the extent mentioned in 41-3-4 
NMSA 1978 of the damages recoverable from the remain- 
ing tortfeasors, Garrison v. Navajo Freight Lines, Inc., 
1964-NMSC-099,74 N.M. 238; 392 P.2d 580. 

All joint tortfeasors not released. — Where release 
was taken under this section the release of one joint tort- 
feasor did not release all joint tortfeasors. Garrison v. Na- 
vajo Freight Lines, Inc., 1964-NMSC-099,74 N.M. 238, 392 
P.2d 580. 

Settlement for full damages not bar to suit of 
other joint tortfeasor. — Where an injured person set- 
tles with one tortfeasor for an amount equal to or in excess 
of the amount of damages, the injured person may pursue 
recovery from-each severally liable tortfeasor without re- 
duction. Wilson v. Galt, 19883-NMCA-074, 100 N.M. 227, 
668 P.2d 1104, cert. quashed, 100 N.M. 192, 668 P.2d.308. 

Assignment of future recovery void. — A person 
injured while moving hay. elevator sued owner of eleva- 
tor for personal injuries, Owner's insurer settled suit by 
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paying plaintiff $40,000 for release of owner and assign- 
ment to insurer of one-half of any recovery or settlement, 
not to exceed $80,000, which plaintiff might later obtain 
in action against the manufacturer of the elevator. Plain- 
tiffs action against»manufacturer was settled by the 
manufacturer for $40,000. The insurer of the owner of the 
hay elevator could not enforce assignment against injured 
person and manufacturer as it was contrary to public pol- 
icy as expressed in 41-3-2, Subsection C NMSA 1978 and 
this section. Alder v. Garcia, 824 F.2d 483 (10th Cir. 1963), 

Joint tortfeasor must be released by name in or- 
der for the settling joint tortfeasor to recover contribution, 
and this notwithstanding language in the settlement or 
order of approval purporting to satisfy "all claims" arising 
out of the incident. United States v. Reilly, 385 F.2d 225 
(10th Cir. 1967). By 

Release must be read as a whole dnd the intent of 
the parties gathered from the entire instrument, not from 
separate portions, Garrison v. Navajo Freight Lines, Inc., 
1964-NMSC-099,74 N.M. 238, 392 P.2d 580. 

Law reviews. — For note,'"Trends in New: Mexico Law: 
1995-96: Tort Law — Original and Successive Tortfeasors 
and Release Documents in New Mexico Tort Law: Lujan 
v. Health South Rehabilitation Corp.," see 27 NiM. L. Rev. 
697 (1997). 

Am. Jur. 2d, A.L.R. and C.J,.S. references. — 66 Am. 
Jur. 2d Release §§ 37, 38, 40 to 43. 

Tortfeasor's general release of cotortfeasor as affect- 
ing former's right of contribution pained cotortfeasor, 34 
A.L.R.3d 1374. , 

18 C.J.S. Contribution § 30. 4 


a 


This act [41-3-1 through 41-3-8 NMSA 1978] does not impair any right of indemnity under exist- 


ing law. 


History: 1941 Comp., § 21-123, enacted by Laws 


1947, ch, 121, § 6; 1953 Comp., § 24-1-16. 
Cross references, — For indemnity agreements, when 
void, see 56-7-1, 56-7-2 NMSA 1978. 


ANNOTATIONS 


Indemnity not abrogated. — The right to indemnity 
at common law in New Mexico was not abrogated by the 
enactment of this act, Thomas v. Malco Refineries, Inc., 
214 F.2d.884 (10th Cir, 1954). ' 

Indemnity between primary .and secondary 
wrongdoers. — New Mexico recognizes a common-law 
right of indemnity in favor of a tortfeasor who has been 
guilty of only passive or secondary negligence against 
another who has been guilty of active or primary negli- 
gence, Morris v. Uhl & Lopez Eng'rs, Inc., 442 F.2d 1247 
(10th Cir, 1971), 

A secondary or passive wrongdoer who has paid dam- 
ages to an injured party has a common-law right of in- 
demnity against the primary or active wrongdoer. United 
States v. Reilly, 385 F.2d 225 (10th Cir. 1967). 

Indemnity when tortfeasors in pari delicto. — One 
tortfeasor may not recover indemnity from another when 
they are in pari delicto. Morris v. Uhl & Lopez Eng'rs, Inc., 
442 F.2d 1247 (10th Cir, 1971); Dessauer v, Memorial Gen. 
Hosp., 1981-NMCA-051, 96 N.M. 92, 628 P.2d 337. 

If joint tortfeasors are not in pari delicto, or in equal 
fault, the secondary or passive wrongdoer may put the ul- 
timate loss upon the one principally responsible for the in- 
jury. United States v. Reilly, 385 F.2d 225 (10th Cir. 1967); 

Indemnity and contribution contrasted. — The 
difference between indemnity and contribution in 
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cases between persons liable for an injury to another 
is that, with indemnity, the right to recover springs 
from a contract, express or implied, and enforces a 
duty on the primary wrongdoer to respond for all 
damages; with contribution, an obligation is imposed 
by law upon one joint tortfeasor to contribute that 
tortfeasor's share to the discharge of the common li- 
ability. Rio Grande Gas Co, v. Stahmann Farms, Inc., 
1969-NMSC-089, 80.N.M. 432, 457 P.2d 364; Dessauer 
v. Memorial Gen. Hosp., 1981- 'NMCA- 051, 96 N.M, 92, 
628 P.2d 337. 

Indemnity springs from a contract, express or implied, 
and enforces a duty on the primary or principal wrong- 
doer to respond for all the damages. Contribution does not 
arise out of contract, but is an obligation imposed by law, 
and rests on the principle that, when the parties stand 
in aequali jure, the law requires equality, which is equity, 
and that all should. contribute equally to the discharge of 
the common liability. Thomas v. Malco Refineries, Inc,, 214 
F.2d 884 (10th Cir. 1954), 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 18 Am. 
Jur. 2d Contribution §§ 35, 36, 81, 95, 115, 119. 

Right of indemnitor of one joint tortfeasor to contribu- 
tion by or indemnity against other joint tortfeasor or in- 
demnitor of latter, 75 A.L.R. 1486, 171 A.L.R. 271. 

Contribution or indemnity between joint tortfeasors on 
basis of relative fault, 53 A.L.R.3d 184. 

When statute of limitations commences to run against 
claim for contribution or indemnity based on tort, 57 
A.L.R.3d 867. 

Product liability: seller's right to,indemnity from manu- 
facturer, 79 A.L.R.4th 278, 
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41-3-7, Uniformity of interpretation. 


This act [41-3-1 through 41-3-8 NMSA 1978] shall be so interpreted and construed as ; to effectu- 
ate its general purpose to make uniform the law, of those states that enact it. 


History: 1941 Comp., § 21-124, enacted by Laws 
1947, ch. 121, § 8; 1953 Comp., § 24-1-17, 


41-3-8. Short title. 


This act [41-3-1 through 41-3-8 NMSA 1978] may be cited as the Uniform Contribution Among 
Tortfeasors Act. 


History: 1941 Comp., §21-125, enacted by Laws 
1947, ch. 121, § 9; 1953 Comp., § 24-1-18. 


ARTICLE 3A 
Several Liability | 
Sec. ; ube d Sec. 


41-3A-1. Several liability: | . 41-3A-2. Definition. 


41:3A+1. Several liability. 


A. _ In any cause of action to which the doctrine of comparative fault applies, the doctrine impos- 
ing joint and several liability upon two:or more wrongdoers whose conduct proximately caused an 
injury to any plaintiffis abolished except as otherwise provided hereafter. The liability of any such 
defendants shall be several. 

B.. In causes of action to which several liability applies, any defendant who establishes that 
the fault of another is a proximate cause of a plaintiff's injury shall be liable only for that portion 
of the total dollar amount awarded as damages to the plaintiff that is equal to the ratio of such 
defendant's fault to the total fault attributed to all persons, including plaintiffs, defendants and 
persons not party tothe action. 

C, The doctrine imposing joint and several liability shall apply: 

(1) to any person.or persons who acted with the intention of inflicting injury or damage; 
(2) to any persons whose relationship to each other would make one: person vicariously 

liable for the acts of the other, but only to that portion of the total liability attributed to those 

persons; 

(3) to any persons strictly liable for the manufacture-and sale of a defective product, but 
only to that portion of the total liability attributed to those persons; or 

(4) . to situations not covered by any of the foregoing and having a sound basis in public 
policy. 

D. Where a plaintiff sustains damage as the result of fault of more than one person which can 
be causally apportioned on the basis that distinct harms were caused to the plaintiff, the fault of 
each of the persons proximately causing one harm shall not be compared:to the fault of persons 
proximately causing other distinct harms. Each person is severally liable only for the distinct 
harm which that person proximately caused. 

E. No defendant who is severally liable shall be entitled to contribution from any other person, 
nor shall such defendant be entitled to reduce the dollar damages determined by the factfinder to 
be owed by the defendant to the plaintiff in accordance with Subsection B of this section by any 
amount that the plaintiff has recovered from any other person whose fault Taay. have also proxi- 
mately caused injury to the plaintiff. 
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F. Nothing in this section shall be construed to affect or impair any right of indemnity or con- 
tribution arising out of any contract of agreement or any right of indemnity otherwise provided by 


law. 


G. Nothing in this section creates or recognizes, either explicitly or impliedly, any new or dif- 
ferent cause of action not otherwise recognized by law. Nothing in this section alters the doctrine 


of proximate cause. 


History: Laws 1987, ch. 141, § 1. 

Effective dates. — Laws 1987, ch. 141 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 19, 1987, 90 days after the 
adjournment of the legislature. 

Applicability. — Laws 1987, ch. 141, § 5 made this 
section applicable to all civil actions initially filed on and 
after July 1, 1987. 


ANNOTATIONS 


Section 41-3A-1 NMSA 1978 did not change the 
New Mexico common law regarding vicarious liability, 
because vicarious liability is a legal fiction imputing the 
wrongdoing of an agent to a principal who are not joint 
tortfeasors. Valdez v. R-Way, LLC, 2010-NMCA-068, 148 
N.M. 477, 237 P.3d 1289, cert. denied, 2010-NMCERT-006, 
148 N.M. 583, 241 P.3d 181. 

Employer's liability under the doctrine of respon- 
deat superior. — Where an employer's liability arises 
only by virtue of the doctrine of respondeat superior, and 
not through any independent negligence of the employer, 
the employer and the employee are not true joint tortfea- 
sors. Valdez v. R-Way, LLC, 2010-NMCA-068, 148 N.M. 
477, 237 P.3d.1289, cert. denied, 2010-NMCERT-006, 148 
N.M. 588, 241 P.3d 181. 

Where plaintiff's vehicle was rear-ended by a vehicle 
driven by defendant's employee; plaintiff sued defendant's 
employee for negligence and claimed that defendant was 
vicariously liable based on respondeat superior; plaintiff 
and defendant's employee settled; plaintiff fully released 
defendant's employee for all claims arising from the acci- 
dent; in the release, plaintiff specifically preserved plain- 
tiffs claim against defendant, the release of defendant's 
employee released defendant despite the reservation of 
plaintiffs claim against defendant because defendant's li- 
ability was imputed solely based on the negligent conduct 


acted with the intention of inflicting injury or damage, ap- 
plication of comparative-fault principles is not inconsis- 
tent with public policy. Garcia v. Gordon, 2004-NMCA-114, 
136 N.M. 394, 98 P.3d 1044. 

Unlawful acts doctrine inapplicable.’ — The ex- 
tension of the unlawful acts rule, a common law rule of 
law that a person cannot maintain an action if, in order 
to establish his cause of action, he must rely, in whole or 
in part, on an illegal act or transaction to which he is a 
party, would abrogate judicially and legislatively man- 
dated comparative fault analysis in a wide range of tort 
claims. Rodriguez v. Williams, 2015-NMCA-074, cert. de- 
nied, 2015-NMCERT-006. 

Where plaintiffs blood alcohol content was .076 at 
the time defendant, who was also intoxicated, ran a red 
light and struck plaintiffs vehicle, plaintiff was not pre- 
cluded by the unlawful acts doctrine from recovering dam- 
ages attributed to defendant's comparative negligence. 
Rodriguez v. Williams, 2015-NMCA-074, cert. denied, 
2015-NMCERT-006. 

Wrongful conduct rule barred tort claim. — Where 
plaintiffs brought a tort action, asserting claims for neg- 
ligence and breach of fiduciary duty, against defendant 
pharmacist who allegedly filled prescriptions for plain- 
tiffs for improper and dangerous amounts of opioids and 
other controlled substances, and where plaintiffs admit- 
ted in court pleadings that they worked in concert with 
a nurse practitioner to present fraudulent prescriptions 
to defendant's pharmacy and to share those drugs with 
the nurse practitioner, plaintiffs were barred from assert- 
ing their.claims because they are based on plaintiffs! own 
illegal conduct, acquiring narcotics through fraudulent 
prescriptions. State law tort claims may be dismissed un- 


.. der the wrongful conduct:rule if the plaintiff's conduct is 


of defendant's employee, without fault of defendant, and | 


the release of defendant's employee removed the basis on 
which defendant's fault was imputed. Valdez v: R-Way, 
LLC, 2010-NMCA-068, 148 N.M. 477, 237 P.3d 1289, cert. 
denied, 2010-NMCERT-006, 148 N.M. 583, 241 P.3d 181. 

Successive torfeasor exception. — Where tortfeasor 
and other defendants were involved in a chain ‘reaction 
automobile accident, the fact that there were multiple and 
separate collisions is not enough by itself to establish suc- 
cessive tortfeasor liability and the lapse of time between 
the various chain reaction impacts is not enough to deem 
the other defendants successive tortfeasors. Gulf Ins, Co. 
v. Cottone, 2006-NMCA-150, 140 N.M. 728, 148 P.3d 814. 

The inherently dangerous activity exception does 
not apply in a chain reaction automobile accident where 
there is no connection between the activities of the tort- 
feasor who was a transporter of liquid carbon dioxide and 
the activities of other defendants who were travelers on 
the roadway. Gulf Ins. Co; v. Cottone, 2006-NMCA-150, 140 
N.M. 728, 148 P.3d 814. 

New Mexico has statutorily adopted majority view 
as articulated in Subsection C(1) of this section. Garcia v. 
Gordon, 2004-NMCA-114, 136 N.M., 394, 98 P.3d 1044. 

Application of comparative-fault principles. — 
Where the jury only found that defendant's belief that 
plaintiff was resisting, evading, or obstructing an officer 
was "unreasonable" and it did not find that defendant 
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prohibited under a criminal statute, there is a sufficient 
causal nexus between the plaintiff's illegal conduct .and 
plaintiffs damages, and the defendant's culpability is 
not greater than the plaintiffs. Inge v. McClelland, 257 
E.Supp.3d 1158 (D, N.M. 2017). 

Test for successive or concurrent tortfeasors. 
— Several factors are relevant in determining whether 
tortfeasors are successive or concurrent. These factors:in- 
clude; 1) the identity of time and place between the acts 
of alleged negligence; 2) the nature of the cause of action 
brought against each defendant; 3) the similarity or dif- 
ferences in the evidence relevant to the causes:of action; 
4) the nature of the duties allegedly breached by each de- 
fendant; and 5) the nature of the harm or damages caused 
by each defendant. Haceesa v. United States, 3809 F.3d 722 
(10th Cir, 2002), 

Elements of successive tortfeasor liability. — Un- 
der successive tortfeasor liability theory, a plaintiff must 
prove that a first injury is caused by an original tortfeasor 
and that that injury then casually led to a second distinct 
injury, or a distinct enhancement of the first injury, caused 
by a successive tortfeasor. Payne v, Hall, 2006-NMSC- 029, 
189 N.M. 659, 187P.8d 599. 

Where there are genuine issues of material fact 
as to causation, summary judgment is improper on 
successive tortfeasor claim. — In a wrongful death 
claim premised on joint and several liability, where law 
enforcement officers, while arresting decedent, hogtied 
and dragged decedent on rough pavement down the drive- 
way, causing injuries which required hospital care, where 
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negligent medical treatment resulted in decedent's death, 
plaintiffs presented evidence pointing to genuine issues of 
material fact as to whether defendants were jointly and 
severally liable for the-death of decedent, specifically as 
to whether defendants' negligence caused decedent to suf- 
fer personal injuries and whether it was foreseeable that 
those injuries required medical attention. The district 
court erred in granting defendants’ motion for summary 
judgment. Bustos v. City of Clovis, 2016-NMCA-018, cert. 
denied, 2016-NMCERT-001. 

Successive tortfeasors. — Government-owned hospi- 
tal that misdiagnosed the decedent's condition first and 
another hospital that misdiagnosed it days later were suc- 
cessive tortfeasors where the hospitals’ alleged negligence 
occurred days apart from one another and in different lo- 
cations, the decedent's hantavirus symptoms were more 
severe when he presented himself to the second hospital 
than they were when he went to the government-owned 
hospital, and the duty owed by the hospitals differed be- 
cause of the advanced state of the decedent's condition. 
Haceesa v. United States, 309 F.3d 722 (10th Cir. 2002). 

Successive tortfeasor liability jury instruction. 
— Jury instruction that "When a person causes an injury 
to another which requires medical treatment, it is foresee- 
able that the treatment, whether provided properly or neg- 
ligently, will cause additional harm. Therefore, the person 
causing the original injury is also liable for the additional 
injury caused by the subsequent medical treatment, if any" 
properly set forth successive tortfeasor liability. Payne v. 
Hall, 2006-NMSC-029, 139 N.M. 659, 137 P.3d 599, 

Nonnegligent party cannot be held jointly liable 
or subject to right of contribution. Parker v. E.I. Du Pont 
de Nemours & Co,, 1995-NMCA-086, 121 N.M. 120, 909 
P.2d 1. 

The application of traditional indemnification is 
limited to cases premised on vicarious liability. 
Traditional indemnification would allow.a party who has 
been found liable without active fault to seek restitution 
from someone who was actively at fault. Traditional in- 
demnity does not apply when the jury finds a tortfeasor 
actively at fault and apportions liability using compara- 
tive fault principles. One held vicariously liable has an 
action for traditional indemnification against the person 
whose act or omission gave rise to the vicarious liability. 
The legislature left traditional indemnification as the only 
scheme for a passive joint tortfeasor to recover from the ac- 
tive joint tortfeasor under the four categories of vicarious 
and derivative liability listed in 41-3A-1(C) NMSA 1978. 
The application of traditional indemnification is limited 
to cases truly premised on vicarious or derivative liabil- 
ity. Safeway, Inc. v. Rooter 2000 Plumbing & Drain SSS, 
2016-NMSC-009, rev'g 2013-NMCA-021, 297'P.3d 347. 

In an appeal arising out of a cross-claim for contractual 
and traditional indemnification, where contractor negli- 
gently installed a diaper changing table in a grocery store 
belonging to petitioner, and the changing table collapsed 
causing injuries to plaintiffs, and where, at trial, the jury 
returned a comparative fault special verdict form, find- 
ing petitioner 40% at fault for either failing to exercise 
ordinary care to provide proper hardware to contractor, 
failing to supervise the installation of the diaper chang- 
ing table, or failing to conduct reasonable inspections of 
the table between the time of installation and the time 
of plaintiffs' injuries, petitioner sought defense, indemni- 
fication, contribution, and damages pursuant to both New 
Mexico common law and an agreement between contrac- 
tor and petitioner which provided that contractor would 
indemnify and defend petitioner for any damages in con- 
nection with any cause of action arising from any negli- 
gence of contractor. Traditional indemnification was not 
applicable because plaintiffs clearly advanced; and the 
jury found, theories of liability that alleged petitioner to 
be an active tortfeasor, and this was not a true vicarious 


SEVERAL LIABILITY 


1171 


41-3A-1 


liability case that would entitle petitioner to traditional 
indemnity because the jury found petitioner actively at 
fault. Safeway, Inc. v. Rooter'2000 Plumbing & Drain SSS, 
2016-NMSC-009, rev'g 2013-NMCA-021, 297 P.3d 347. 

No joint and several liability found. Electric 
cooperative could not be held jointly and severally liable 
for a homeowner's share of fault arising from the death 
of plaintiffs decedent who was electrocuted while doing 
construction work on the homeowner's property. Abeita v. 
N. Rio Arriba Elec. Coop., 1997-NMCA-097, 124 N.M. 97, 
946 P.2d 1108. 

There is no right to reduction of jury award 
based on out-of-court settlements when the case is tried 
on a theory of comparative fault. Atler v. Murphy Enters., 
Ine., 2005-NMCA-006,:136 N.M. 701, 104 P.3d 1092, cert. 
quashed, 2005-NMCERT-008, 138 N.M. 330, 119 P.38d 126. 

Consideration of co-tortfeasor settlement. — Be- 
cause a joint tortfeasor who is severally liable is not en- 
titled to contribution, the judgment against that joint 
tortfeasor will not be reduced by any amount the plaintiff 
has recovered from any other joint tortfeasor.. Servants 
of Paraclete, Inc. v. Great Am. Ins. Co., 866 F. Supp. 1560 
(D.N.M. 1994). 

In an action by a subcontractor's workers against the 
operators of a natural gas well for injuries from a well 
explosion, since the verdict was based upon principles 
of comparative fault, negligence, and several liability, 
the trial court's reduction of the verdict by the amount 
paid to the workers in settlement by other subcontractors 
was erroneous. Hinger v. Parker & Parsley Petroleum Co., 
1995-NMCA-069, 120 N.M. 480, 902 P.2d 1033, cert. de- 
nied, 120 N.M. 213, 900 P.2d 962. 

Liability of negligent co-tortfeasor. — Although 
this section does not address the liability of a negligent 
tortfeasor when a co-tortfeasor committed an intentional 
tort, liability of a negligent employer sued for the acts of 
an employee can still be found by extending the doctrine 
of respondeat superior to hold that an employer who is 
liable for negligently hiring an intentional tortfeasor 
should be vicariously liable for the fault attributed to the 
tortfeasor-employee even if the employee did not act in 
the scope of employment. Medina v. Graham's Cowboys, 
Ine., 1992-NMCA-016, 113 N.M. 471, 827 P.2d 859. 

Aided-in-agency theory. — An employer is not gen- 
erally liable for an employee's intentional torts, because 
an employee who intentionally injures another individual 
is generally considered to be acting outside the scope of 
his or her employment. Under the aided-in-agency theory, 
however, an employer may be held liable for the inten- 
tional torts of an employee acting outside the scope of his 
or her employment if the employee was aided in accom- 
plishing the tort by the existence of the agency relation- 
ship. Spurlock v. Townes, 2016-NMSC-014. 

Aided-in-agency theory limited in New Mexico. 
— New Mexico's adoption of aided-in-agency principles 
extending vicarious liability is limited to cases where an 
employee has by reason of his employment substantial 
power or authority to control important elements of a vul- 
nerable tort victim's life or livelihood. Spurlock v. Townes, 
2016-NMSC-014. 

Where an on-duty corrections officer used the authority 
vested in him by his position as a corrections officer to 
coerce plaintiffs, who were inmates entrusted to his care, 
into submitting to sexual assault and false imprisonment, 
the private prison was vicariously liable for compensatory 
damages caused by the intentional torts of the corrections 
officer employee when he was aided in accomplishing 
his assaults by his agency relationship with the private 
prison and the warden, who were the corrections officer's 
employers. Spurlock v, Townes, 2016-NMSC-014. 

Percentage of fault. — The defendant's liability for 
the injuries sustained by the plaintiff must be reduced by 
the percentage of fault attributable to the other defendant. 
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The district court must determine the defendants' per- 
centages of fault and must then reduce the defendant's 
liability in accordance with the percentages of fault at- 
tributable to the other defendant and the plaintiff. Barth 
v. Coleman, 1994-NMSC-067, 118.N.M. 1, 878 P.2d 319. 

Retailer and manufacturer liability. — Extend- 
ing strict liability to nonnegligent retailers provides two 
sources from which the injured consumer can obtain re- 
lief: the retailer and the manufacturer, and the former 
may seek indemnification from the latter for any loss suf- 
fered. Trujillo v. Berry, 1987-NMCA-072, 106 N.M. 86, 738 
P.2d 1831, cert. denied. sub. nom,, H & P Equip. Co., 106 
N.M. 24, 738 P.2d 518. 

Burden of proof in subsequent. medical) negli- 
gence, — In claims against a subsequent. medical tortfea- 
sor the standard adopted in Lujan v. Healthsouth Reha- 
biltation Corp;, 1995-NMSC-057, 120.N:M. 422,902 P.2d 
1025.applies: the plaintiff must prove 1) that the succes- 
sive tortfeasor's negligence resulted in injuries separate 
from and in addition to the injuries caused from the initial 
tort, and 2) the degree of enhancement caused by the med- 
ical treatment by introducing evidence of the injuries that 
would have occurred absent physician's negligence. Lewis 
v, Samson, 2001-NMSC-035, 181 N.M, 317, 35 P.3d 972. 

A physician accused of subsequent medical negligence 
may rebut the plaintiff's evidence of causation through 
evidence of the initial tortfeasor's responsibility for the 
entire harm. Lewis v, Samson, 2001-NMSC-035, 131 N.M. 
317, 35 P.3d 972. 

Peculiar risk of harm, — When an employer hires an 
independent contractor to do work that the law recognizes 
as likely to create a peculiar risk of harm, the employer is 
jointly and severally liable for harm resulting: if reason- 
able precautions are not taken against the risk. The li- 
ability is direct, not vicarious, and what the independent 
contractor knew or should have known is not at issue. This 
imposition of joint and several liability on the employer of 
an independent contractor falls within the public policy ex- 
ception of Subsection (C)(4) to the general abolition of joint 
and several liability set forth in this section. Saiz v. Belen 
Sch. Dist., 1992-NMSC-018, 118 N.M. 387, 827 P.2d 102; 

Inherently dangerous activities. — Felling large 
dead trees is’ an inherently dangerous activity, giving 
rise to joint and several liability under the "public pol- 
icy" exception of Subsection C(4). Enriquez v. Cochran, 
1998-NMCA-157;-126 N,M. 196, 967 P2d 1186, cert. de- 
nied, 126 N.M. 532,972 P.2d 351 (1998). 

Nondelegable duty does not apply to employees 
of subcontractors, — Generally, engaging in work that 
is inherently dangerous or carries peculiar risks creates 
a nondelegable duty of care that can only be effectively 
enforced through imposition of joint and several liability, 
Joint and several liability, however, is not applicable to 
employees of independent contractors because employ- 
ees of independent contractors are not within the class of 
persons protected by the general rule, Estate of Saenz v, 
Ranack Constructors, Inc, , 2015-NMCA-113, 362 P.3d 134, 
rev'd in-part.on other grounds; 2018-NMSC-082. 

Where wife of decedent filed,a wrongful death lawsuit 
against the general contractor and the subcontractor, de- 
cedent's employer, after decedent fell and died while work- 
ing on a construction site, the district court properly held 
that the general contractor, was not jointly and severally 
liable for damages because employees of independent con- 
tractors are not within the class of persons protected by 
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the general rule that engaging in work that is inherently 
dangerous creates a nondelegable duty'of care that can 
only be effectively enforced through imposition of joint 


’ and several liability. Estate of Saenz v. Ranack Construc- 


tors, Inc., 2015-NMCA-113, 3862.P.3d 134, rev'd in part on 
other grounds, 2018- NMSC- 032, | 

Law reviews. — For article, "Statutory: hedges oa uf 
Several Liability in New) Mexico: A Commentary and 
Quasi-Legislative History," see 18 N.M.L. Rev. 4831988), 

For article, "The Impact of Non-Mutwal Collateral Hs- 
toppel on Tort Litigation Involving Several sees) ‘see 
18 N.M.L. Rev: 559 (1988). 

For note, "Contract law: New: Mexico: jnbanpuskh the 
insurance clause in the oil and gas anti-indemnity stat- 
ute: Amoco Production Co, v» Action Well Benya, Inc.," 20 
N.M.L; Rev. 179 (1990). 

For note, Tort: Law. - New Mexico antes Strict Liab 
ity on a Private Employer of an Independent Contractor 
for Harm From Dangerous Work, but Bestows Immunity 
on a Government Employer: Saiz v. Belen School District," 
see 23'N.M.L. Rev. 399 (1993)... 

For note, "Tort Law - Comparative Fault Eliminates 
the Need for Indemnification Between Concurrent Tort- 
feasors: Otero v. Jordan Restaurant Enterprises,” see 27 
N.M.L. Rey, 679 (1997). 

For note, "Tort Law - Original and Successive Tortfea- 
sors and Release Documents in) New Mexico Tort Law: 
Lujan v. Healthsouth Rehabilitation Ccrnarerany see 27 
N.M.L,. Rev. 697 (1997)... 

For article, "Bartlett Revisited: New Mexico Tort Law 
Twenty Years After the Abolition of Joint and Several Li- 
ability — Part One," see 33 N.M.L. Rev. 1 (2003). 

For article, "Bartlett Revisited: The Impact of Several 
Liability on Pretrial Procedure in New Mexico — Part 
Two", see 35 N.M.L. Rev; 37 (2005): 

For article, "Can I Buy your Lawsuit? A Proposed Solu- 
tion to the Unstated Problem in Gulf Insurance Co, v. Cot- 
tone," see 38. N.M. L. Rev. 511 (2008),’ 

For note and comment, "Multiple Tortfeasors Defined 
by Injury: Successive Tortfeasor Liability After Payne v. 
Hall," see 37 N.M. L. Rev. 603 (2007). 

For note, "Tort Law — The Doctrine of Independent In- 
tervening Cause Does Not Apply in Cases of Multiple Acts 
of Negligence — Torres y. El Paso Electric Company," see 
300.N.M. Ly Rev. 325 (2000), 

For note, "Trends in New Mexico ees 1994-95: Tort 
Law — New Mexico Adopts Proportional Indemnity and 
Clouds the Distinction between Contract and Tort: Amrep 
Southwest, Inc. v. Shollenbarger Wood Treating, Inc.," see 
26 N.M; L.. Rev. 603 (1996), 

For note, "Trends in‘New Mexico Law: 1993-94: Tort 
Law — New Mexico Examines the Doctrine of Comparative 
Fault in the Context of Promises Liability," see Reichert v, 
Atler, 25 N.M, L. Rev. 353 (1995). ai | 

Am. Jur, 2d, A.L.R. and C.J.S. references. — 74 Am. 
Jur, 2d Torts §§ 61 to 64, 

Comparative negligence: judgment allocating fault. in 
action against less than,all potential defendants as pre- 
cluding subsequent. action against parties not sued in 
original, action, 4 A.L.R.5th 753. 

Joint and several liability of physicians whose indapei 
dent negligence in treatment of patient causes indivisible 
injury, 9 A\L.R.5th 746. 

86 C.J.S. Torts § 34 et seq. 


As used in this act, ' Perens means any individual or entity of any iuind whatsoever. — 
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History: Laws 1987, ch. 141, § 2. 

Effective dates. — Laws 1987, ch. 141 contained no 
effective date provision, but, pursuant to N.M. Const., art. 
IV, § 23, was effective June 19, 1987, 90 days after the 
adjournment of the legislature. 

Compiler's notes. — The term "this act" means Laws 
1987, ch. 141, which appears as 41-3-2, 41-3A-1, 41-8A-2 
and 52-1-10.1 NMSA 1978. 
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Applicability. — Laws 1987, ch. 141, § 5 made this 
section applicable to all civil actions initially filed on and 
after July 1, 1987. 


ANNOTATIONS 


Law reviews. — For article, "Statutory Adoption of 
Several Liability in New Mexico: A Commentary and 
Quasi-Legislative History," see 18 N.M.L. Rey. 483 (1988). 


ARTICLE 4 


Tort Claims 


Sec, 

41-4-1, Short title. 

41-4-2, Legislative declaration. 

41-4-3. Definitions. 

41-4-4, Granting immunity from tort liability; anthonine 
ing exceptions. 

41-4-5. Liability; operation or maintenance of motor ve- 
hicles, aircraft and watercraft. 

41-4-6. Liability; buildings, public parks, machinery, 
equipment and furnishings. 

41-4-7, Liability; airports. 

41-4-8, Liability; public utilities. 

41-4-9, Liability; medical facilities. 

41-4-10. Liability; health care providers, 

41-4-11. Liability; highways and streets. 

41-4-12. Liability; law enforcement officers. 

41-4-18. Exclusions from waiver of immunity;. commu- 
nity ditches or acequias; Sanitary Projects 
Act associations. 

41-4-14. Defenses. 

41-4-15. Statute of Hrvilt ones 


41-4-16. Notice of claims. 
41-4-16.1. Civil action; damages incurred while impris- 
oned; notice to victim. 


41-4-1. Short title. 


Sec. 

41-4-17, 
41-4-18, 
41-4-19, 
41-4-20. 
41-4-21, 
41-4-22. 
41-4-23, 
41-4-24, 
41-4-25, 


' Exclusiveness of remedy. 

Jurisdiction; appeals; venue. 

Maximum liability. 

Coverage of risks; insurance. 

Application of act. 

Insurance fund. 

Public liability fund created; purposes. 

Consulting and claims adjusting contracts. 

Public liability fund; municipal public liability 
fund; local public body participation; edu- 
cational entity participation. 

Home rule municipality tort claims ordinances; 
severability; applicability. 

Home rule municipality; joint powers agree- 
ments; coverage. 

Coverage for liability subject to foreign jurisdic- 
tion's law. 

Governmental entities; health care students li- 
ability coverage; authority to purchase. 

Liability coverage; certain community land 
grants. 


41-4-26. 
41-4-27. 
41-4-28. 
41-4-29, 


41-4-30. 


Sections 41-4-1 through 41-4-27 NMSA 1978 may be cited as the "Tort Claims Act". 


History: 1953 Comp., § 5-14-1, enacted by Laws 
1976, ch. 58, § 1; 1977, ch. 386, § 1; 1981, ch, 118, § 1. 

Cross references. — For immunity from liability for 
employers for statements in references of former employ- 
ees, see 50-12-1 NMSA 1978. 


ANNOTATIONS 


Constitutionality. — The legislature acted constitu- 
tionally in enacting the Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978] following judicial abolition of sov- 
ereign immunity. Ferguson v. N.M. State Hwy, Comm'n, 
1982-NMCA-180, 99 N.M. 194, 656 P.2d 244, cert. denied, 
99 N.M. 226, 656 P.2d 889 (1983), 

Act does not violate Equal Protection Clauses of the 
United States and New Mexico constitutions. Garcia v. 
Albuquerque Pub. Sch. Bd. of Educ., 1980-NMCA-081, 95 
N.M. 891, 622 P.2d 699, cert. denied, 95 N.M. 426, 622 P.2d 
1046 (1981). 

Policy of act. — The declared policy of this act indi- 
cates that the legislature authorized the filing of claims 
against governmental entities except in situations where 
the state may not: have been able to act for some spe- 
cific reason, so long as the act complained of falls within 
the list set out in this act. Methola v. County of Eddy, 
1980-NMSC-145, 95 N.M. 329, 622 P.2d 234. 
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This act was enacted in response to the judicial ab- 
rogation of sovereign immunity in Hicks v, State, 
1975-NMSC-056, 88 N.M. 588, 592, 544 P.2d 1153, and 
the basic intent was to reestablish government immu- 
nity, while creating specific exceptions for. which the gov- 
ernment could be sued for tort liability. Board of Cnty, 
Comm'rs v. Risk Mgmt, Div., 1995-NMSC-046, 120 N.M. 
178, 899 P.2d.1132. 

Important policies underlying enactment of the Tort 
Claims Act [41-4-1 through 41-4-27, NMSA 1978] were 
to protect the public treasury, to enable the government 
to function unhampered by the threat: of legal actions 
that would inhibit the administration of traditional state 
activities, and to enable the government to effectively 
carry out its services. Maestas v. Zager, 2005-NMCA-013, 
186 N.M, 764, 105 P.8d 317,, rev'd.on. other grounds, 
2007-NMSC-008, 141 N.M. 154, 152 P.3d 141. 

Common-law sovereign immunity abolished. — 
Common-law sovereign immunity may no longer be inter- 
posed.as a defense by the state or any of its political subdi- 
visions. in tort actions. Hicks v. State, 1975-NMSC-056, 88 
N.M. 588, 544 P.2d 1153 (decided under prior law), 

Reasons justifying legislature's determination 
to partially retain governmental immunity are: (1) 
there is a need to protect the public treasuries; (2) par- 
tial immunity enables the government and its various 
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subdivisions to function unhampered by the threat of time 
and energy consuming legal actions which would inhibit 
the administration of traditional state activities; and 
(3) in order to effectively carry out its services, many of 
which are financially unprofitable and which would not 
be provided at a reasonable cost by private. enterprise, 
the government needs the protection provided by some 
immunity, Garcia v. Albuquerque Pub, Schs, Bd. of Educ, 
1980-NMCA-081, 95 N.M. 391, 622 P.2d 699, cert. denied, 
95 N.M. 426, 622 P.2d 1046 (1981). 
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employees for negligence, the'act is to be strictly construed 
insofar as it modifies the common law. Methola.v, County 
of Eddy, 1980-NMCA-145, 95 N.M. 829, 622 P.2d 234, 

This article is in derogation of one's common-law right 


* to sue and is to be strictly construed. Estate of Gutierrez v, 


Act is remedial act which applies only Pro- | 
spectively, in the absence of expressed legislative in-- 
tent to make it retroactive. Methola v. County of Eddy, 


1980-NMSC-145, 95 N.M. 329, 622 P.2d 234, ee 

Act is extension of previous similar statutes. — 
This act is an extension of previous statutes that recog- 
nized a limited waiver of sovereign immunity. Accordingly, 
a claimant's remedy under former 5-6-20, 1953 Comp., to 
redress a 1974 injury due to the alleged negligence of a 
state agency did not abate upon the repeal of that statute 
in 1975, nor upon the enactment of the Tort Claims Act in 
1976, The claim was, thus, not barred under:common-law 
sovereign immunity, but rather retained its vitality pursu- 
ant to former 5-6-20, 1953 Comp. Romero v. N.M. Health & 
Env't Dep't, 1988-NMSC-073, 107 N.M. 516, 760 P.2d 1282. 

Traditional concepts of negligence. — Liability 
under this act is premised on traditional concepts of neg- 
ligence. Lujan v. N.M. Dep't of Transp., 2015-NMCA-005, 
cert. denied, 2014-NMCERT-010. 

Requirements of negligence: action. — A negli- 
gence action under this act requires that there be a duty 
owed from the defendant to’ the plaintiff, that based on 
a standard of reasonable care under the circumstances, 
the defendant breached that duty, and*that the breach 
was a cause in fact and proximate cause of the plaintiff's 
damages. Lujan v. N.M. Dep't of Transp., 2015-NMCA-005, 
cert. denied; 2014-NMCERT-010. 

Duty of ordinary care. — The state has a duty to exer- 
cise ordinary care in the maintenance of its highways, but 
foreseeability is not a factor to consider when determining 
the existence of a duty and is relevant only to determining 
whether there is a breach of duty. Lujan v. NM. Dep't of 
Transp., 2015-NMCA-005, cert. denied, 2014-NMCERT-010. 

Questions of fact for a jury. — Whether a defen- 


dant breached the duty of ordinary care and whether an 


act or omission may be deemed a proximate cause of an 
injury are questions of fact for a jury to decide. Lujan 
v. N.M. Dep't of Transp., 2015-NMCA-005, cert. denied, 
2014-NMCERT-010. ( 

Wrongful death action. — In a wrongful death ac- 
tion, where the state department of transportation had 
a duty to maintain roadways in a safe condition for the 
benefit of the public, including reasonable inspections of 
roadways in order to identify and remove dangerous de- 
bris, and where department failed to exercise ordinary 
care in its duty, there were questions of fact as to whether 
the department had constructive notice of the danger- 
ous debris, whether the department breached a duty to 
decedent, and whether the department's failure to act 
was the proximate cause of the accident, making sum- 
mary judgment improper. Lujan v. N.M. Dep't of Transp., 
2015-NMCA-005, cert. denied, 2014-NMCERT-010. 

Action not barred by concurrent § 1983 action. — 
The New Mexico Tort Claims Act does not prohibit a plain- 
tiff from bringing an action for damages under that act 
against a governmental entity or public employee if the 
plaintiff also pursues, by reason of the same occurrence or 
chain of events, an action against the same entity or em- 
ployee pursuant to the Federal Civil Rights Act, 42 U.S.C. 
§ 1983. Wells v. County of Valencia, 1982- NMSC- 048, 98 
N.M. 3, 644 P.2d 517. 

Strict construction. — Since this act isin derevatiod 
of petitioner's common-law ‘rights to sue governmental 
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Albuquerque Police Dep't, 1986-NMCA-023, 104 N.M,.111, 
717 P.2d 87, cert. denied sub nom. Haney.v. Albuquerque 
Police Dep't., 103 N.M. 798, 715 P.2d 71 (1986), overruled 
on other grounds by Bracken v. Yates Petroleum Corp., 
1988-NMSC-072, 107 N.M. 463, 760 P.2d 155. 

» The Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] 
must be strictly construed. Fought v. State, 1988-NMCA-088, 
107 N.M. 715, 764 P.2d 142, overruled in part on other 
grounds by Folz v, State, 1993-NMCA-066, 115 N.M. 639, 
857 P.2d 39, cert. denied, 115 N.M. 602, 856 P.2d 250. 

Where there is no liability insurance, defense of 
sovereign immunity is valid as to a tort committed 
prior to July 1, 1976. New Mexico Livestock'Bd. v. Dose, 
1980-NMSC-022, 94 N.M. 68, 607 P.2d 606. 

Indemnification contract impermissible; — Provi- 
sion in a'contract between a city and a beverage company 
under which the city agreed to indemnify the company 
against certain liabilities is impermissible to the extent 
it required the city to assume liability outside the Tort 
Claims Act [41-4-1 through 41-4-27:NMSA 1978]. 2000 
Op. Att'y Gen. No, 00-04. 

Law reviews. — For note, "Doctrine of Sovereign Im- 
munity - Statute - Municipal Tort Liability," see 2 Nat: Re- 
sources J. 170 (1962). 

For note, "Municipal Assumption of Tort Liability for Dam- 
age Caused by Police Officers," see 1 N.M.L. Rev. 263 (1971). 

For note, "Comparative v, Contributory Negligence: The 
Effect of Plaintiff's Fault," see 6 N.M.L: Rev, 171 (1975). 

For survey, "Torts: Sovereign and Governmental Immu- 
nity in New Mexico," see 6 NiM.L. Rev. 249 (1976). 

For note, "Negligent Hiring and Retention - Availability 
of Action Limited by Foreseeability Reensinamant,” see 10 
N.M.L. Rev. 491 (1980), 

For note, "Torts - Government Immunity Under the New 
Mexico Tort Claims Act," see: 11 N.M:L. Rev. 475 (1981). 

For article, "Constitutional Torts and the New Mexico 
Torts Claims Act," see 18 N.M.L, Rev. 1 (1983), 

For comment, "Survey of New. Mexico Law: Torts," see 
15 N.M.L. Rev. 363 (1985), 

For note, "Tort Claims Act - The Death of the; Public 
Duty - Special Duty Rule: Schear v. Board of County Com- 
missioners," see 16 N.M.L. Rev. 423 (1986). 

For article, "Statutory Adoption of Several Liability in 
New Mexico: A Commentary and Quasi-Legislative His- 
tory," see 18 N.M.L. Rev. 483 (1988). 

For case note, "Civil Procedure - New Mexico Adopts the 
Modern View of Collateral Estoppel: Silva v. State," see 18 
N.M.L. Rev. 597 (1988). 

For note, "The New Mexico Tort Claims Act: The King 
Can Do 'Little' Wrong," see 21 N.M.L. Rev. 441 (1991), 

For note, "Contracts - The Supreme Court’ Speaks 
Where the Legislature Was Silent: Torrance County Men- 
tal Health Program, Inc. v. New Mexico Health & Environ- 
ment," see 28 N.M.L. Rev. 291 (1993). 

For note, "Tort Law - Either the Parents or the Child 
May Claim Compensation for the Child's, Medical: and 
Nonmedical Damages: Lopez v. Southwest. Community 
Health Services," see 23. N.M.L. Rev. 378 (1993). 

For note, "Tort Law - New, Mexico Imposes Strict Liabil- 
ity on a Private Employer of an Independent Contractor 
for Harm From Dangerous Work, but Bestows,Immunity 
on a Government. Employer: Saiz v. Belen School District," 
see 23 N,M.L. Rev. 399 (1993). 

For note, "Torts - Sovereign Immunity: Caillouette v. 
Hercules," see 23.N,M.L. Rev. 423 (1993). 

For note, "In the aftermath of M.D.R., Holding the State 
to Its Promises: M.D.R. v. State Human Services Dep't," 
see 24 N.M.L. Rev. 557 (1994). 
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For article, "Reticent Revolution: Prospects for Damage 
Suits Under the New Mexico Bill of Rights," see 25 N.M. L. 
Rev. 173 (1995). 

For note, "Foreseeability vs. Public Policy Consider- 
ations in Determining the Duty of Physicians to Non- 
Patients - Lester v. Hall," see 30 N,M.L. Rev. 351 (2000). 

For note, "New Mexico Limits Recovery of Negligent 
Infliction of Emotional Distress to Sudden, Traumatic 
Accidents - Fernandez v.. Walgreen Hastings Co.,"" see 30 
N.M.L. Rev. 363 (2000). 

Am. Jur. 2d, A.L.R. and C.J.S. fovonveate — 57 Am. 
Jur. 2d Municipal, County, School, and State Tort Liability, 
8§ 61, 62, 67 to 69, 184 to 190. 

Damage: to, property caused by neeligenca of govern- 
mental agents, as "taking," "damage," or "use" for public 
purposes, in constitutional sense, 2 ALR2d 677. 

Sovereign immunity doctrine as precluding suit against 
sister state for tort committed within forum state, 81 
A.L.R.3d 1289,’ 

Liability for child's personal injuries or death resulting 
from tort committed against child's mother before child 
was conceived, 91 A.L.R.3d 316. | 

Liability for overflow of water confined or diverted for 
public waterpower purposes, 91 A.L.R.3d 1065. 

Liability of one negligently causing fire for injuries sus- 
tained by person other than firefighter in attempt to con- 
trol fire or to save life or property, 91 A.L.R.3d 1202. 

Governmental liability from operation of zoo, 92 
A.L.R.3d_ 832, 

‘Products liability: air guns and BB guns, 94 A.L.R.3d 291, 

Liability of governmental unit. for injuries or damage 
resulting from tree or limb falling onto highway from 
abutting land, 95 A.L.R.3d 778. 

Immunity of public officer from liability for injuries 
caused by negligently released individual, 5 A.L.R.4th 773. 

Governmental tort liability for injuries caused by negli- 
gently released individual, 6 A.L.R.4th 1155, 


Actual notice or knowledge by governmental body or of- - 


ficer of injury or incident resulting in injury as constitut- 
ing required claim or notice of claim for injury - modern 
status, 7 A.L.R.4th 1063. — 

Modern status of rule excusing governmental unit from 
tort liability on theory that only general, not. particular, 
duty was owed under circumstances, 38 A.L.R.4th 1194. 

Governmental tort liability for failure to provide po- 
lice protection to specifically threatened crime victim, 46 
A.L.R.4th 948. 

~Recoverability from tort-feasor of cost of diagnostic 
examinations absent proof of actual soy injury, 46 
A.L.R.4th 1151, 

Right of insured, precluded from recovering against 
owner or operator of uninsured motor vehicle because of 
governmental immunity, to recover uninsured motorist 
benefits, 55 A.L.R.4th 806, ~ 

Social worker malpractice, 58 A.L.R.4th 977. 

Tort liability of college or university for injury suffered 
by student as a result of own or fellow student's intoxica- 
tion, 62 A.L:R.4th 81. 

State and local government liability for injury or death 
of bicyclist due to defect or obstruction in public bicycle 
path, 68 A.L.R.4th 204. 

Governmental liability for negligence in licensing, regu- 
lating, or supervising private day-care home in which 
child is injured, 68 A.L.R.4th 266. 

Liability in tort for interference with attorney-client re- 
lationship, 90 A.L.R.4th 621. 
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Liability of private operator of "halfway house" or group 
home housing convicted prisoners before final release for 
injury to third person caused by inmate, 9 A.L.R.5th 969. 

Municipal liability for negligent performance of build- 
ing inspector's duties, 24 A.L.R.5th 200. f- 

Liability of school or school personnel for injury to student 


~ resulting from cheerleader activities, 25 A.L.R.5th 784, 


Collateral source rule: admissibility of evidence of avail- 
ability to plaintiff of free public special education on is- 
sue of amount of damages recoverable from defendant, 41 
A.L.R.5th 777. 

‘Liability of owner, operator, or other parties, for per- 


(sonal | injuries allegedly resulting from snow or ice on 


premises of parking: lot, 74 A.L.R.5th 49. 
Tort liability of public schools and institutions of higher 


' learning for accident involving motor vehicle operated by 


student, 85 A.L.R.5th 301. 

Liability of municipality or other governmental unit 
for failure to provide police protection from oe 90 
A.L.R.5th 273. 

What constitutes "claim arising in a foreign cine? 
under 28,U.S.C.A, § 2680(k), excluding such claims from 
Federal Tort Claims Act, 158 A.L.R. Fed. 137. 

Applicability of 28 §§ 2680(a) and 2680(h) to Federal 
Tort Claims Act liability arising out of government infor- 
mant's conduct, 85 A.L.R. Fed. 848. 

Calculations of attorneys’ fees under Federal ‘Tort 
Claims Act'-'28 USCS ’§ 2678, 86 A:L.R. Fed. 866. 

Construction and application of Federal Tort Claims Act 
provision excepting from coverage claims arising out of 
assault and battery (28 UCSC § 2680(h)), 88 A.L.R. Fed. 7 

Construction and application of Federal Tort Claims Act 
provision excepting from coverage claims arising out'of 
interference with contract rights ee USCS § 2680(h)), 92 
A.L.R. Fed. 186. 

Application of collateral source rule in actions under 
Federal Tort Claims Act (28 USCS § 2674), 104 A.L.R. Fed. 
492. 

Appealability, under collateral order doctrine, of order 
denying qualified immunity in 42 USCS § 1983 or Bivens 
action for damages where claim for equitable relief is also 
pending - post-Harlow cases, 105 A.L.R. Fed. 851. 

When is federal agency employee independent contrac- 
tor, creating exception to United States waiver of immu- 
nity under Federal Tort Claims Act (28 U.S.C.A. § 2671), 
166 A.L.R. Fed. 187. 

Claims arising from governmental cond ict causing 
damage to plaintiff's real property as within discretionary 
function exception of federal Tort Claims Act (28 U.S.C:A. 
§ 2680(a)), 167 A.L.R. Fed. 1 

‘Liability of United States for failure to warn of danger 
or hazard not directly created by act or omission of fed- 
eral government and not in national parks as affected by 
"discretionary function or duty" exception to federal Tort 
Claims'Act, 169 A.L.R. Fed. 421. i 

Liability of United States for failure to warn of danger 
or hazard resulting from governmental act or omission as 
affected by "discretionary function or duty" exception to 
federal Tort Claims Act (28 U.S.C.A. § 2680(a)), 170 A.L.R: 
Fed. 365. 

Liability of United States for failure to warn local police 
or individuals of discharge, release, or escape of person 
who is deemed dangerous to public as affected by "discre- 
tionary act or'duty" exception to federal sie Claims Act, 
171 A.L.R. Fed. 655. 


A. The legislature recognizes the inherently unfair and inequitable results which occur in 
the strict application of the doctrine of sovereign immunity. On the other hand, the legislature 
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recognizes that while a private party may readily be held liable for his torts within the chosen am- 

bit of his activity, the area within which the government has the power to act for the public good 

is almost without limit, and therefore government should not have the duty to do everything that 

might be done. Consequently, it is declared to be the public policy of New Mexico that governmen- 

tal entities and public employees shall only be liable within the limitations of the Tort Claims Act 
and in accordance with the principles established in that act. 

B. The Tort Claims Act shall be read as abolishing all judicially-created categories ere as 
"sovernmental" or "proprietary" functions and "discretionary" or "ministerial" acts previously used 
to determine immunity or liability. Liability for acts or nae a under the Tort Claims Act shall 
be based upon the traditional tort concepts of duty and the reasonably prudent person's standard 
of care in the performance of that duty. The Tort Claims Act in no way imposes a strict liability for 
injuries upon governmental entities or public employees. Determination of the standard of care 
required in any particular instance should be made with the knowledge that each governmental 
entity has financial limitations within which it must exercise authorized power and discretion in 
determining the extent and nature of its activities. 


History: 1953 Comp., § 5-14-2, enacted by Laws The Tort Claims Act grants immunity for strict 


1976, ch. 58, § 2. liability in tort. McCurry v. City of Farmington, 
1982-NMCA-055, 97 N.M. 728, 643 P.2d 292. 
ANNOTATIONS Immunity waiver is not for indirect or incidental 


"In derogation of common law." — Insofar as it re- victims. — The legislature did not intend by this section 


established sovereign immunity, the Tort Claims Act [41- to waive immunity for injuries to indirect or incidental 


4-1 through 41-4-27 NMSA 1978] was in derogation of the victims of tortious acts committed by government employ- 
common law, but in its exceptions, the act restored the ees. The plaintiff's, as children of the deceased killed by 


common law right to sue in those specific situations; be- law enforcement officers, were unforeseeable; as injured 


cause of the complex relationship between the act and the parties; therefore, the officers owed no duty to them. Lu- 
common law, the more useful canon of construction is that cero v, Salazar, 1994-NMCA-066, 117 N.M. 803, 877 P.2d 


requiring courts to give effect to the legislature's intent. 1106, cert. denied, 117 N.M. 802, 877 P.2d 1105. 


Brenneman v. Board of Regents of UNM, 2004-NMCA-003, But extends to claims for loss of consortium. — 
135 N.M. 68, 84 P.3d 685, cert. denied, 2003-NMCERT-003 Once a duty is established, loss of consortium damages 
135 NM. 51, 84 P.3d 668. : flow from the principles of tort liability; as loss of consor- 

Traditional concepts of negligence. — Liability tium is a damage resulting from bodily injury and loss of 
under this act is premised on traditional concepts of neg- consortium plaintiffs are foreseeable, loss of consortium 
ligence, Lujan v. N.M. Dep't-of Transp., 2015-NMCA-005, is exactly the type of damage “based upon the traditional 
cert. denied, 2014-NMCERT-010. tort concepts of duty" that the legislature intended to in- 

Wrongful death action. — In a wrongful death ac- clude under the applicable waivers of sovereign immunity 
tion, where the state department of transportation had in the Tort Claims Act. Brenneman v. Board of Regents of 


a duty to maintain roadways in a safe condition for the UNM, 2004-NMCA-003, 135 N.M. 68, 84 P.3d 685, cert. de- 


benefit of the public, including reasonable inspections of nied, 2003-NMCERT-003, 135 N.M, 51, 84 P.3d 668. 

roadways in order to identify and remove dangerous de- Claim for loss of consortium is permissible un- 
bris, and where department failed to exercise ordinary der the Tort Claims Act, — Where plaintiffs’ father was 
care in its duty, there were questions of fact as to whether shot and killed by law enforcement officers during a stolen 


the department had constructive notice of.the danger- vehicle investigation, the district court erred in dismiss- 
ous debris, whether the department breached a duty to ing plaintiffs’ complaint on the ground that their loss. of 
decedent, and whether the department's failure to act consortium claims did not fall within the Tort Claims Act 
was the proximate cause of the accident, making sum- (TCA), because the TCA waives a law enforcement officer's 
mary judgment improper. Lujan v. N.M. Dep't of Transp., sovereign immunity from liability for personal injury and 
2015-NMCA-005, cert. denied, 2014-NMCERT-010. for bodily injury damages resulting from battery, and loss 

Different treatment of government and private of consortium damages may be characterized as either per- 
tortfeasors. — The legislature never intended govern- sonal or bodily injury damages, and therefore both the in- 
ment and private tortfeasors to receive identical treat- jury and the tort from which the plaintiff's claim for loss 
ment. The liabilities of the private tortfeasor in no way of consortium damages derive are specifically enumerated 
compare with the potential liabilities of the state highway under 41-4-12 NMSA 1978. Thompson v, City of Albuquer- 
and transportation department [department of transpor- que, 2017-NMSC-021, affg 2017-NMCA-002, 386 P.3d 1015. 
tation] for the multitude of daily injuries and deaths on Damages for loss of consortium may be recov- 
the state's highways. Marrujo v. N.M. State Hwy. Transp. ered, — Where plaintiffs’ father was shot and killed by 
Dep't, 1994-NMSC-116, 118 N.M. 753, 887 P.2d 747. law enforcement officers during a stolen vehicle investiga- 

Identification of entity against whom. liability as- tion, the district court erred in dismissing plaintiffs’ com- 
serted. — Plaintiffs may not, by relying on the doctrine plaint on the ground that their loss of consortium claims 
of respondeat superior, avoid the need to identify the par- did not fall within the Tort Claims Act (TCA), because 
ticular entity against whom liability is asserted. Silva v. generally, plaintiffs should be allowed to recover for loss 
State, 1987-NMSC-107, 106 N.M. 472, 745 P.2d 380. of consortium if the evidence shows that their relation- 

To hold municipality liable for the conduct of ships with the decedent were sufficiently close financially, 
third persons would be contrary to sound public policy socially, or both, and if it was foreseeable that the injury 
and create policing requirements difficult to fulfill. Tru- to the decedent would harm the relationships, and loss of 
jillo v. City of Albuquerque, 1979-NMCA-127, 93 N:M. 564, consortium can be asserted against New Mexico govern- 
603 P.2d 303, cert. denied, 94 N.M. 629, 614 P.2d 546. ment actors, despite that it is not specifically mentioned 
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in the TCA, provided that the underlying tort, the one that 
caused direct physical injury, itself triggers an immunity 
waiver under the TCA. Thompson v. City of Albuquerque, 
2017-NMCA-002, cert. granted. 

No distinction shall be drawn with regard to "pub- 
lic" or "special" duty of governmental employees whose 
immunity to suit for acts of negligence has been excepted 
under this article. Schear v. Board of Cnty. Comm'rs, 
1984-NMSC-079, 101 N.M. 671, 687 P.2d 728. 

The distinction between public and private duty is in- 
valid, and applied retrospectively. Schear v. Board of Cnty. 
Comm'rs, 1984-NMSC-079, 101 N.M. 671, 687 P.2d 728; 
Wittkowski v. State, 1985-NMCA-066, Corr. Dep't, 103 
N.M. 526, 710 P.2d 98, cert. quashed, 103 N.M. 446, 708 
P.2d 1047, overruled on other grounds by Silva v, State, 
1987-NMSC-107, 106 N.M. 472, 745 P.2d 380. 

Personal actions against public employees 
barred. — The language of Subsection F of 5-1-1 NMSA 
1978 constitutes a bar to personal actions against public 
employees; it does not provide an independent statutory 
waiver of governmental immunity. Gallegos v. Trujillo, 
1992-NMCA-090, 114 N.M. 435, 839 P.2d 645, cert. denied, 
114 N.M. 314, 838 P.2d 468. 

Governmental entities can share maintenance 
responsibilities for road by agreement. Bierner v. City 
of Truth or Consequences, 2004-NMCA-093, 136 N.M. 197, 
96 P.3d 322, 

City duty to maintain road. — Whether a city had ei- 
ther a statutory or a common law duty to maintain a road 
is dispositive on the issue of immunity. Bierner v, City of 
Truth or Consequences, 2004-NMCA-0938, 136 N.M. 197, 
96 P.3d 322. ji 

Waiver of immunity inapplicable. — Where there 
is no question that the highway department had the sole 
responsibility to maintain the street in the vicinity where 
the accident occurred, the waiver of immunity in Subsec- 
tion A of this section does not apply to the city because 
it had no duty upon which negligence could be premised. 
Bierner v. City of Truth or Consequences, 2004-NMCA-093, 
136'N.M. 197, 96 P.3d 322. : 

Navajo police officer not New Mexico "public em- 
ployee". — Fact that Navajo Nation police officer was 
cross-deputized as a county sheriff did not make the officer 
a "public employee" of a New Mexico governmental body. 
Williams v. Board of Cnty. Comm'rs, 1998-NMCA-090, 125 
N.M. 445, 963 P.2d 522, cert. denied, 125 N.M. 654, 964 
P.2d 818. 

Immunity for wrongful decision to perform au- 
topsy. — In an action for damages on the basis of an 
alleged wrongful decision to perform an autopsy, even if 
24-12-4 NMSA 1978, which provides for consent for post- 
mortem examinations; created a private cause of action, 
it did not override the state medical investigator's grant 
of immunity under the Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978]. Begay v. State, 1985-NMCA-117, 
104 N.M. 488, 723 P.2d 252, rev'd on other grounds sub 
nom., Smialek v, Begay, 1986-NMSC-049, 104 N.M. 375, 
721 P.2d 1806, cert. denied, 479 U.S, 1020, 93 L. Ed. 2d 
727, 107 S. Ct. 677. 

School district immune from liability for breach 
of nondelegable duty. — Direct liability of the possessor 
of land under a nondelegable duty to ensure against an 
unreasonable risk of injury for a special danger is based 
not on what the possessor knew or should have known, 
but upon breach of duty imputed as a matter of law. This is 
strict liability for which the legislature granted immunity 
under the Tort Claims Act [41-4-1 through 41-4-27 NMSA 
1978]. Consequently, a school district was immune from 
its joint and several liability for the acts of independent 
contractors in constructing a high voltage lighting system 
that caused the death of a student attending a school foot- 
ball game. Saiz v. Belen Sch. Dist., 1992-NMSC-018, 113 
N.M. 387, 827 P.2d 102. 
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Suit against state hospital in federal court not 
permitted. — Congress does not have the power to make 
statutes such as the Emergency Medical Treatment and 
Active Labor Act (EMTALA) applicable to state-run hos- 
pitals without the state's express consent. As indicated by 
this section, 41-4-4 NMSA 1978 and 41-4-18 NMSA 1978, 
New Mexico has not consented to be sued in federal court 
for violations of EMTALA, nor for any other tort. Ward 
v. Presbyterian Healthcare Servs., 72 F, Supp. 2d 1285 
(D.N.M. 1999). 

Ordinary care for preservation of life and health 
of arrestee. — When a governmental entity through 
its agents, by virtue of its law enforcement powers, has 
arrested and imprisoned a human being, it is bound to 
exercise ordinary and reasonable care, under the circum- 
stances, for the preservation of the arrestee's life and 
health. Doe’ v. City of Albuquerque, 1981-NMCA-049, 96 
N.M. 433, 631 P.2d 728. 

Jury instruction on "financial limitations". — With- 
out evidence on the issue of "financial limitations," a party 
is not entitled to a jury instruction as to’a governmental 
entity's standard of care as circumscribed by the "finan- 
cial limitations" within which it must exercise authorized 
power. Doe v. City of Albuquerque, 1981-NMCA-049, 96 
N.M. 433, 631 P.2d 728. 

Texas' sovereign immunity recognized as a mat- 
ter of comity in tort claim lawsuit. — In a medical 
negligence case filed agains t a Texas-based physician 
who was, acting within the scope of his employment at 
Texas tech hospital, a governmental unit of the state of 
Texas, the district court erred in failing to extend comity 
to Texas and apply provisions of the Texas Tort Claims Act 
(TTCA), because it is not a violation of New Mexico public 
policy when a similar action would not be barred under 
the New Mexico Tort Claims Act, when Texas appellate 
courts have previously extended comity and applied tort 
claims provisions from other jurisdictions that differed 
from the TTCA's provisions, when Texas’ strong public 
policy interest in applying uniform standards of liability 
and immunity to the conduct of state-employed physicians 
who provide medical care at state-run facilities is not out- 
weighed by New Mexico's interest in providing a forum for 
New Mexicans who seek redress for medical negligence, 
and when failing to extend immunity to Texas in this case 
would encourage forum shopping by allowing plaintiffs to 
name Texas state employees in lawsuits in New Mexico 
when those plaintiffs could not do so in Texas. Montajio v. 
Frezza, 2017-NMSC-015, rev'g, 2015-NMCA-069, 

Principles of comity applied to determine choice 
of law when tort is committed by non-resident. — 
Comity, the principle that the courts of one state give effect 


- to the laws of another state or extend immunity to a sister 
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sovereign, not as a rule of law, but rather out of deference 
or respect, should be extended to other states but only if 
doing so will not violate or undermine New Mexico's pub- 
lic policies. In determining whether to extend immunity, 
courts should consider whether the forum state would 
enjoy similar immunity under similar circumstances, 
whether the state sued has or is likely to extend immu- 
nity to other states, whether the forum state has a strong 
interest in litigating the case, and whether extending im- 
munity would prevent forum shopping. Montano v. Frezza, 
2015-NMCA-069, cert. granted, 2015-NMCERT-006, and 
cert. granted, 2015-NMCERT-006. 

Ina medical negligence case filed against a Texas- 
based physician, where the district court was required 
to determine whether the New Mexico Tort Claims Act 
(NMTCA) [41-4-1 through 41-4-27 NMSA 1978] or Texas 
law should apply, the district court did not err in deter- 
mining that New Mexico law should apply because ap- 
plying Texas law would be contrary to New Mexico's 
public policies in that applying Texas law would con- 
travene New Mexico's broader waiver of immunity, 
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would limit suits to governmental entities and prohibit 
suits against individuals, and would impose»a notice 
requirement substantially: more restrictive than that 
in the NMTCA. Montafio v. Frezza, 2015-NMCA-069, 
cert. granted, 2015-NMCERT- 006, and ‘cert. granted, 
2015-NMCERT-006. 

Law reviews. — For survey,;: "Torts: Sovereign and 
Governmental Immunity in New Mexico," see 6 N.M. L. 
Rev. 249 (1976). 

For note and comment, "The Death of Implied Causés 
of Action: The'Supreme Court's Recent Bivens Jurispru- 
dence and the Effect on State Constitutional Tort Juris- 
prudence," see Correctional Services Corp. v. Malesko, 33 
N.M.:L. Rev. 401 (2003), 

‘Am. Jur. 2d, A:L.R. and C.J.S. references. — 57 Am. 
Jur, 2d Municipal, County, School; and State Tort Liability 
$$ 11, 75 to 81, 110; 683A Am. Jur. 2d Public Officers and 
Employees § 358 et seq. 

Liability of county for torts.in connection with activities 
which pertain, or are claimed to pertain, to private or pro- 
prietary functions, 16 A.L.R.2d 1079. 


41-4-3. Definitions. 
As used in the Tort Claims Act: 


Tort: liability of public schools and institutions of higher 
learning, 160 A.L.R. 7, A.L.R.2d 489, 33 A.L.R.3d 703, 
34 A.L.R.3d 1166, 34 A.L.R.38d 1210, 35 A.L.R.38d 725, 


- 35 A.L.R.3d 758, 36 A.L.R.3d 361, 87 A.L.R.3d 712, 37 
* A.L.R.3d 738, 38 A\L.R.3d 830, 23 A.L.R.Sth 1. 


Tort liability of public schools and institutions of higher 
learning for accidents occurring in physical education 
classes, 66 A.L.R.5th 1. 

Tort liability of schools’ and institutions of higher learn- 
ing for personal injury suffered during school field trip, 68 
A.L.R.5th 519. 

Tort liability of public schools and institutions of higher 
learning for accidents occurring during school athletic 
events, 68 A.L.R.5th 663.. 

Tort liability of publie schools and institutions of higher 
learning for injury to student walking to or si school, 
72 A.L.R.5th 469. 

67 C.J.S. Officers and Public oEauployepe §§ 206 to: 209, 
251, 


A. "board" means the risk management advisory board; 
B. "governmental entity" means the state or any local public body as defined in | Subsections C 


and H of this section; 


C. "local public body" means all political subdivisions of the state and their agencies, instru- 


mentalities and institutions and all water and natural gas abBOCtattons organized pursuant to 
Chapter 3, Article 28 NMSA 1978; 

D. "law enforcement officer" means a full-time salaried public employee ofa governmental en- 
tity, or a certified part-time salaried police officer employed by a governmental entity, whose prin- 
cipal duties under law are to hold in custody any person accused of a criminal offense, to maintain 
public order orto make arrests for crimes, or members of the national guard when called to active 
duty by the governor; 

E. "maintenance" does not include: | | 

(1) conduct involved in the issuance of a permit, driver's license or other official authoriza- 
tion to use the roads or highways of the state in a particular manner; or: 

(2) anactivity or event relating to a public patent or public housing project that was not 
foreseeable; 

F.. "public employée" means an officer, employee or faevanit of a governmental entity, exclud- 
ing independent contractors except for individuals defined in Paragraphs (7), (8), (10), (14) and 
(17) of this subsection, or of a corporation organized pursuant to the Educational Assistance Act 
[Chapter 21, Article 21A NMSA 1978], the Small Business Investment’ Act [Chapter 58, Article 
29 NMSA 1978] or the Mortgage Finance Authority Act [Chapter 58, Article 18 NMSA 1978] or a 
licensed health care provider, who has no medical liability.insurance, providing voluntary services 
as defined in Paragraph (16) of this subsection and including: 

(1) elected or appointed officials; 

(2): law enforcement officers; 

(3) persons acting on behalf or in service of a governmental entity in any y official capacity, 
whether with or without compensation; 

(4) licensed foster parents providing care for children in the custody of the human services 
department, corrections department or department of health, but not including foster parents cer- 
tified by a licensed child placement agency; 

(5) members of state or local selection panels established pursuant to the Adult Commu- 
nity Corrections Act [Chapter 33, Article 9 NMSA 1978}; 

(6) members of state or local selection panels established pursuant to the ravenits Com- 
munity Corrections Act [Chapter 33, Article 9A NMSA 1978]; 
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(7) licensed medical, psychological or dental arts practitioners providing services to the 
corrections department pursuant to contract; 

(8) members of the board of directors of the New Mexico medical insurance pool; 

(9) individuals who are members of medical review boards, committees or panels estab- 
lished by the educational retirement board or the retirement board of the public employees retire- 
ment association; ) 

(10) licensed medical, psychological or dental arts practitioners providing services to the 
children, youth and families department pursuant to contract; 

(11) members of the board of directors of the New Mexico educational assistance founda- 
tion; ; 
(12) members of the board of directors of the New Mexico student loan guarantee corpora- 
tion; 

(13) members of the New Mexico mortgage finance authority; 

(14) volunteers, employees and board members of court-appointed special advocate pro- 
grams; | 

(15) members of the board of directors of the small business investment corporation; 

(16) health care providers licensed in New Mexico who render voluntary health care ser- 
vices without compensation in accordance with rules promulgated by the secretary of health.'The 
rules shall include requirements for the types of locations at which the services are rendered, the 
allowed scope of practice and measures to ensure quality of care; 

(17) an individual while participating in the state's adaptive driving program and only 
while using a special-use state vehicle for evaluation and training purposes in that program; 

(18) the staff and members of the board of directors of the New Mexico health insurance 
exchange established pursuant to the New Mexico Health Insurance Ebates Act [59A-23F-1 
through 59A-23F-8 NMSA 1978]; and 

(19) members of the insurance nominating committee; 

G. "scope of duty" means performing any duties that a public employee is requested, required 
or authorized to perform by the governmental entity, regardless of the time and place of perfor- 
mance; and 

H. "state" or "state agency" means the state of New Mexico or any of its branches, agencies, 
saan Sonia — ineainapnre ones or institutions. 


History: 1953 Comp., § 5-14-3, enacted by Laws 15 are held invalid, the remainder or its application to 


1976, ch. 58, § 3; 1977, ch. 386, § 2; 1983, ch. 123, § 2; other situations or persons shall not be affected. 
1983, ch. 242, § 1; 1985, ch. 76, § 1; 1988, ch, 31, § 1; The 2009 amendment, effective June 19, 2009, in Sub- 


1991, ch. 29, § 1; 1991, ch, 205, § 1;.1993, Ain 195, § 1; section D, after "governmental entity", added "or a certi- 
1993, ch, 208, § i; 1994, ch. 123, $1; 1995, ch. 173, § 2; fied part-time salaried police officer employed by a gov- 
2003, ch. 399, § 3; 2007, ch. 104, § 1 2009, ch. 8, § 2; ernmental entity". 


2009, ch. 129, § 2; 2009, ch. 249, § 2; 2018, ch. 54, § 11; The 2007 amendment, effective July 1, 2007, provided 
2015, ch. 11, g 2. tort immunity to a licensed health care provider who has 
Compiler' s notes. — The following sections make spe- no medical liability insurance and who provides voluntary 
cific entities subject to the Tort Claims Act: 6-21-4 NMSA services without compensation in accordance with rules of 
1978 (New Mexico finance authority); 21-28-7 NMSA the secretary of health. 
1978 (research park corporations); 24-10B-4 NMSA 1978 The 2003 amendment, effective April 8, 2003, inserted 
(emergency medical volunteers); 24-10B-8 NMSA 1978 "the Small Business Investment Act" following "Educa- 
(licensed.emergency medical personnel); 33-3-28. NMSA tional Assistance Act" near the end of Subsection F; sub- 
1978 (jailers); 59A-54-4 NMSA 1978 (New Mexico compre- stituted "medical" for "comprehensive health" following 
hensive health insurance pool); 76-21-22 NMSA 1978 (ag- "of the New Mexico" near the end of Paragraph F(8); and 
ricultural commodity commission); 77-2A-9 NMSA 1978 added Paragraph F(15). 
(New Mexico beef council). The 1995 amendment, effective June 16, 1995, sub- 
Cross references. — For the risk management advi- stituted "and (14)" for "(14) and (15)" in the introductory 
sory board, see 15-7-4 NMSA 1978. paragraph, deleted former Paragraph (15) of Subsection 
The 2015 amendment, effective June 19, 2015, added F relating to’ nonprofit corporations that provide devel- 
"members of the insurance nominating committee" to the opmental disabilities services pursuant to contract, and 
definitions section of the Tort Claims Act; and added Para- deleted "and, as provided in the Tort Claims Act, includes 
graph (19) of Subsection F. developmental disabilities service providers" following 
The 2013 amendment, effective March 28, 20138, de- "institutions" at the end of Subsection H. 
fined "public employee" to include staff and members of The 1994 amendment, effective March 8, 1994, substi- 
the board of directors of the New Mexico health exchange; tuted "foreseeable" for "forseeable" in Paragraph EK(2), de- 
and added Paragraph (18) of Subsection F. leted "and" following "(8)," and added ", (14) and (15)" in 
Severability. — Laws 2013, ch. 54, § 16 provided that if Subsection F, substituted "educational retirement board" 
any part or application of Laws 2013, ch. 54, §§ 1 through for "board of the educational retirement association" in 
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Paragraph F(9), deleted "and" following the semicolon in 
Paragraph F(12), added Paragraphs (F)(14) and (F)(15), 
and added "and, as provided in the Tort Claims Act, in- 
cludes developmental disabilities service providers" in Sub- 
section H, 

The 1993 amendment, effective June 18, 1993, substi- 
tuted "Chapter 3; Article 28" for "Sections 3-28-1 through 
3-28-19" in Subsection C; and in Subsection F, substituted 
the language beginning "Paragraphs (7), (8) through (10)" 
and ending "or the Mortgage Finance Authority Act" for 
"Paragraphs (6) and (7) of this subsection" in the intro- 
ductory language, substituted "department of health” for 
"health and environment department" in Paragraph (4), 
added present Paragraphs (6) and (10) through (13), mak- 
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Two-year statute of limitations applicable to neg- 
ligence suit involving public utility's employee. 
— Section 41-4-15 NMSA 1978 of the Tort Claims Act, al- 


_ lowing two years to bring suit, and not the one-year limi- 
-- tation of 37-1-24 NMSA.1978, which refers to the time for 


ing related grammatical changes, and renumbered former © 


Paragraphs (6) through (8) accordingly. 

The 1991 amendment, effective July 1, 1992, added: 
Subsection E; redesignated former Subsections E to G as 
Subsections F to H; in Subsection F, added Paragraph (7), 
redesignated former Paragraph (7) as Paragraph (8) and 
made a related and minor stylistic changes; and made a, 
minor stylistic change in Subsection G, 

The 1988 amendment, effective February 29, 1988, 
added the exclusion in the definition of "public employee" 
near the beginning of Subsection E; deleted "Except as 
provided by this paragraph, the term does not include an 
independent contractor" from the end of Subsection E(6); 
added Subsection K(7); and made minor stylistic changes. 


ANNOTATIONS 


GENERAL CONSIDERATION. 

GOVERNMENTAL ENTITIES. 

LAW ENFORCEMENT OFFICERS. 

PRIVATE PERSONS, CORPORATIONS AND ENTI- 
TIES. 


I, GENERAL CONSIDERATION, 


Scope of duties. — Where school administrators alleg- 
edly used procedures ostensibly based. upon statute and 


bringing suits in negligence against any city, town or vil. 
lage, or any officers thereof, applies to a suit for negligence 
of a public employee in the operation of a public utility. 
Cozart v. Town of Bernalillo, HEME 0891 99 N.M. 
737, 663 P.2d 713. 


II. GOVERNMENTAL ENTITIES. 


Corrections department is a "governmental" en- 
tity under the Tort Claims Act, not an "employee" of a 
governmental entity. Therefore, it does not fall within 
41-4-6 and 41-4-10 NMSA 1978 (negligence of "public em- 
ployees"). Silva v. State, 1987-NMSC-107, 106 N.M. 472, 
745 P.2d 380. 

City is "governmental entity". — Under the Tort 
Claims Act [41-4-1 through 41-4-27 NMSA 1978], a city 
is a)"governmental entity" because of its legal status as 

a "local public body" and as a."political subdivision of the 
state." Cole v. City of Las Cruces, 1983-NMSC- 007, 99 
N.M. 302, 657 P.2d 629. 

Charter schools are public schools subject to the 


. ,, Tort, Claims Act. — A charter school is a public school 


that operates as part of a political subdivision of the state 
and, as such, is a governmental entity within the meaning 
of Subsection B of this section. Kreutzer v. Aldo Leopold 
High School, 2018-NMCA-005.,. 

Issue. of whether town or municipality is "local 
public body" is not open to question. Cozart v. Town 
of Bernalillo, 1983-NMCA-053, 99 N:M. 737, 663 P.2d:713. 

State police and highway departments are "state 
agencies". — The state police department and .the 


‘state highway department fit the statutory description 


regulations and used the mechanism of theiremployment — 
to harass and attempt to force plaintiff out of her job, the * 


school administrators were acting within the scope of their 
duties as school administrators,and were immune from li- 
ability under the Tort Claims Act [41-4-1 through 41-4-27 
NMSA 1978}. Henning v. Rounds, 2007-NMCA-139, 142 
N.M. 803, 171 P.3d 317. 

Under ‘the definition of "scope,of duties" in Subsection 
G of this section, when reconciled with the indemnifica- 
tion provisions in Subsection E of 41-4-4 NMSA.1978 and 
Subsection A of 41-4-17 NMSA, an employee's acts. are not 
excluded simply because they are criminal. Risk, Mgmt. 
Div. v. McBrayer, 2000-NMCA-104,.129 N.M. 778, 14, Bae 
43, cert. denied, 180 N.M. 17, 16 P.3d 442, 

Failing to perform a regular duty, such.as; timely re- 
sponding to requests for records, still falls with the scope 
of duties for purposes of the Tort Claims Act, Derringer v. 
State, 2003-NMCA-073, 183 N.M. 721, 68 P.3d 961, cert.. 
denied, 183 N.M, 727, 69 P.3d 237. 


Public employee may be within scope of authorized 


duty even if the employee's acts.are fraudulent, inten- 
tionally malicious, or even criminal. Seeds v. Lucero, 
2005-NMCA-067, 137 N.M. 589, 113 P.3d 859, cert. denied, 
sub nom. Seeds v, Vandervossen, 2005-NMCERT-005, 137 
N.M. 522, 113 P.3d 345... 

Co-conspirator's acts are imputed to employee, 
— As long as the act of conspiring is within the scope of 
a public employee's duties, any co-conspirator's acts that 
are imputed to the public employee will be, by definition, 
within the scope of the employee's duties, Seeds v, Lucero, 
2005-NMCA-067, 187 N.M. 589, 113 P.3d 859, cert. denied 
sub nom. Seeds v. Vandervossen, 2005- NMCERT-006, 137 
N.M. 522, 113 P.3d 345. 
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of "state" or "state agency." Ferguson v. N.M. State Hwy. 
Comm'n, 1981-NMCA-071, 98 N.M. 718, 652 P.2d 740, 
rev'd on other grounds, 1982-NMSC-107, 98 N.M. 680, 652 
P.2d 230. 

Foster parents are state actors. — Where personal 
representative of wrongful death estate of son and guard- 
ian ad litem for minor daughter, who were removed from, 
and then returned to their biological mother, brought a 
tort claim action against the Children, Youth and Families 
Department (CYF'D), alleging that CYFD placed the chil- 
dren in or subjected them to an injurious and unsafe én- 
vironment, court held that foster parents are state actors 
because in the foster care context, a custodial relationship 
sufficient to establish a ‘special relationship arises when 
the state assumes control of a child's environment and re- 
places whatever private source of protection the child had 
in the free world with a new source of protection. Valdez v, 
Roybal, 186 F.Supp.3d 1197 (D. N.M. 2016). eth 

Irrigation district is "local public body" for pur- 
poses of this section. Tompkins v. Carlsbad Irrigation 
Dist,, 1981-NMCA-072, 96 N,M. 368, 630 P.2d 767, 

Privately owned irrigation company is not "local 
public body" under the Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978], even though it performs the same 
function as a public irrigation district, where the company 
has had the option of reorganizing as a body politic and 
gaining the benefits and obligations of such status but has 
chosen not to do so. Carmona v. Hagerman Irrigation Co, 
1998-NMSC-007, 125 N.M. 59, 957 P.2d 44, 

‘Water and Sanitation District Act districts are a quasi- 
municipal governmental entity and fall within the defini- 
tion of "governmental entity" under the Tort Claims Act. 
El Dorado Utils., Inc. v. Eldorado Area Water and Sanita- 
tion Dist., 2005-NMCA-036, 137 N.M. 217, 109 P.3d 305. 

Public defenders' immunity not violation of 
equal protection. — Public defenders, whether regular 
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employees of the public defender's office or performing 
as contractors, are immune from malpractice claims, and 
statutes providing such immunity did not violate: the 
equal protection rights. of a former prisoner. Coyazo v. 
State, 1995-NMCA-056; 120 N.M. 47, 897 P.2d 234. 


II. LAW ENFORCEMENT OFFICERS. 


Office of state engineer employee. — Where the de- 
fendant, who was employed as a water resource special- 
ist and supervisor of the Hondo Basin by the office of the 
state engineer, who had never actually arrested anyone, 
who had ‘no law enforcement certification, who did not 
carry a gun, whose duties were mainly administrative, ‘but 
included enforcement regarding water rights, and whose 
vehicle did not have police emergency light, caused the 
destruction of the plaintiffs dam that diverted water to 
which the plaintiff had some right pursuant to’a compli- 
ance order that was based solely on the defendant's field 
investigation, the defendant did not engage in conduct 
sufficient to trigger the law enforcement officer waiver of 
immunity. Limacher v: Spivey, 2008-NMCA-163, 145 N.M. 
344,198 P.3d 370, cert. denied, 2008- NMCERT- O11, 145 
NM. 531, 202 P.3d 124. 

‘Animal control officer. — For an animal control offi- 
cer fo come within the definition of “law enforcement offi- 
cer" under this section, the officer's principal duties under 
law must be:'(a) to hold in custody any person accused of 
a criminal offense, (b) to maintain public order or (c) to 
make arrests for crimes. It suffices if an animal control 
officer's principal duties are either (a), (b) or (c), Baptiste 
v. City of Las Cruces, 1993-NMCA-117, 115 N.M. 178, 848 
P.2d 1105. 

, Sheriffs and deputies. — The Eddy county sheriff, 
deputies and the jailers at the Bernalillo county jail are 
"law enforcement officers"; within the meaning of Subsec- 
tion D. Methola.v. County of Eddy, 1980-NMSC-145, 95 
N.M.. 329, 622 P.2d 234. 

'. District, attorneys are not law enforcement of- 
ficers. — Neither district attorney nor assistant district 
attorney'is a "law enforcement officer," as defined in Sub- 
section D; rather, both are "public employees" under Sub- 
section EK, Candelaria v. Robinson, 1980-NMCA-008, 93 
N.M..786, 606 P.2d 196. — 

District attorneys and their staffs do not fall within the 
"law enforcement officer" exception from immunity under 
the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978]. 
Coyazo v. State, 1995-NMCA-056, 120 N.M. 47, 897 P.2d 
234, .. 

Warden and head of department not law enforce- 
ment. officers. — The secretary of corrections and the 
penitentiary warden were not proper defendants in a 
wrongful death suit arising out of the escape of state pris- 
oners, who killed: a store owner during a robbery, since they 
are not "law enforcement officers"...Wittkowski .v, State, 
Corr, Dep't, 1985-NMCA-066, 103 N.M. 526, 710 P,2d 93, 
cert. quashed, 103 N.M. 446, 708 P.2d 1047 (1985), over- 
ruled.on other grounds by. Silva, v. State; 1987-NMSC-107, 
106.N.M. 472, 745 P.2d 380, 

Secretary of corrections. — The secretary of correc- 
tions is not.a law.enforcement officer within the meaning 
of 41-4-12 NMSA 1978 as defined in Subsection D of this 

section. Silva v. State, 1987-NMSC-107, 106 N.M. 472, 745 
P.2d 380. 

To determine whether positions are of. a law en- 
forcement nature, the court will look at the character of 
the principal duties involved, those duties to which employ- 
ees devote the majority of their time. Anchondo.v. Correc- 
tions Dep't, 1983-NMSC-051, 100 N.M. 108, 666 P.2d 1255. 

The statutory requirement that the defendants be law 
enforcement officers does not focus on the defendants' spe- 
cific acts at the time of their alleged negligence; instead, 
it simply requires that the defendants’ principal duties, 
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those duties to which they devote a majority of their time, 
be of a law enforcement nature. The requirement in 41- 
4-12 NMSA 1978 that the officer. must be acting within 
the scope of his duties simply means that the officer must 
be acting within the scope.of employment in order to be 
sued in his or her capacity as a law enforcement officer. 
Weinstein v. City of Santa Fe ex rel. Santa Fe Police Dep't, 
1996-NMSC-021, 121 N.M. 646, 916 P.2d 1313. 

County detention center officers. The director 
and the captain and assistant director of a county deten- 
tion center are subject to suit as law enforcement officers 
under the Tort Claims Act [41-4-1 through 41-4-27 NMSA 
1978]. Davis v. Board of Cnty. Comm'rs, 1999-NMCA-110, 
127 N.M. 785, 987 P.2d 1172. 

Director of DMV is not law enforcement officer. 
— The director of the motor vehicle division, whose du- 
ties involved principally administrative matters, and 
who did not-serve asa full-time law enforcement officer 
whose principal duties involved holding in custody per- 
sons accused of criminal offenses, maintaining public or- 
der or making arrests for crimes, was not.a "law enforce- 
ment officer" within the contemplation of 41-4-12 NMSA 
1978: Dunn v, State ex rel. Taxation & Revenue Dep't; 
1993-NMCA-059, 116 N.M. 1, 859 P.2d 469. 

Motor vehicle division official who investigated plain- 
tiffs participation in forging automobile title was not act- 
ing as a full-time law enforcement officer, as contemplated 
by Subsection D of this section, and his immunity from 
suit was not waived. Boydston v. New Mexico Taxation & 
Revenue Dep't., 125 F.38d.861-(10th Cir. 1997). 

Parole officers not law enforcement officers. — Pa- 
role officers and their supervisors are not law enforcement 
officers under Subsection D of this section, and therefore 
the waiver of immunity in 41-4-12 NMSA 1978 does not 
apply to them, Vigil uv. Martinez, 1992-NMCA-0338, 113 
N.M. 714, 832 P.2d 405. 

A tribal police officer, also commissioned as a 
county deputy sheriff and acting under his state 
authority as a deputy sheriff, is a "public employee" 
under the New Mexico Tort Claims Act, —A tribal of- 
ficer, who is also commissioned as a county-deputy sheriff, 
is a "public employee" under'the New Mexico Tort Claims 
Act [41-4-1 through 41-4-27 NMSA 1978] when the tribal 
officer is enforcing state law, not tribal law. Loya v, Gutier- 
rez, 2015-NMSC-017, rev'g 2014-NMCA-028, 319 P.3d 656, 

Where an on-duty, full time pueblo tribal law enforce- 
ment officer, who was also commissioned as a Santa Fe 
county deputy sheriff, stopped plaintiffs vehicle on a 
state-maintained highway within the exterior boundar- 
ies of the pueblo and arrested plaintiff for reckless driv- 
ing, the tribal officer was acting under his state authority 
as a deputy sheriff, not under tribal authority, when he 
charged, detained, and prosecuted plaintiff under state 
law; the tribal officer was therefore a public employee 
under the New Mexico Tort Claims Act because he was 
a person acting on behalf.or in service of a governmen- 
tal entity, in an official capacity, whether with or without 
compensation. Loya v. Gutierrez, 2015-NMSC-017, reu'g 
2014-NMCA-028, 319.P.3d 656, 

Tribal police officer was not a "public employee". 
— Where an on-duty, full-time pueblo tribal law enforce- 
ment. officer, acting in the officer's capacity as a commis- 
sioned deputy sheriff for the county stopped plaintiff's 
vehicle on a state-maintained road within the exterior 
boundaries of the pueblo and arrested plaintiff for reck- 
less driving; the officer was dressed in a full tribal police 
uniform, displaying a tribal badge of office, and driving a 
tribal police vehicle; in addition to acting under tribal law, 
the officer was on duty as a duly commissioned deputy 
sheriff, which gave the officer authority to arrest, charge, 
and jail non-Indians for violations of New Mexico state 
laws; the officer took plaintiff to the tribal police depart- 
ment for processing and later transported plaintiff to 
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the county jail; the officer was not a salaried officer em- 
ployed by the county; the pueblo was a sovereign Indian 
tribe; plaintiff sued the officer for violation of plaintiff's 
constitutional rights, the officer was not a "law enforce- 
ment officer" or a'"public employee" of a "governmental 
entity" as defined in 40-4-3 NMSA 1978 and the county 
did not have a duty under 40-4-4 NMSA 1978 to defend or 
indemnify the officer for tortious acts committed while ex- 
ercising the officer's authority as a commissioned deputy 
sheriff. Loya v. Gutierrez, 2014-NMCA-028, cert. denied, 
2014-NMCERT-002, 

Navajo police officer not "public employee". — Fact 
that Navajo Nation police officer was cross-deputized:as a 
county sheriff did not make the officer a "public employee" 
of a New Mexico governmental body. Williams v. Board of 
Cnty. Comm'rs, 1998-NMCA-090, 125 N.M. 445, 963 P.2d 
522, cert. denied, 125 N.M, 654, 964 P.2d 818. 

Prison guards are not law enforcement officers 
for purposes of Subsection D, because: (1) the principal 
duties of prison guards are to hold in custody persons who 
have already been convicted rather than merely accused 
of a criminal offense; (2) maintenance of public order 
relates to a public not a penitentiary setting; and (3) al- 
though prison guards may have the supplemental power 
to arrest pursuant to the guidelines of 33-1-10 NMSA 
1978, their principal statutory duties are those set forth 
in 33-2-15 NMSA 1978. Callaway v. N.M. Dep't of Corrs.; 
1994-NMCA-049, 117 N.M. 637, 875 P.2d 393, cert. denied, 
118.N.M. 90, 879 P.2d 91, 

A mayor is not a law enforcement officer for pur- 
poses of this act. Montes v, Gallegos, 812 F. Supp. 1165 
(D.N.M. 1992). 

Medical investigator. — The office of the medical in- 
vestigator and a physician employed as a medical investi- 
gator by that office are not law enforcement officers. Dunn 
v. McFeeley, 1999-NMCA-084, 127 N.M. 513, 984 P.2d 760, 
cert. denied, 127 N.M. 389, 981 P.2d 1207. 

Crime laboratory. — A crime laboratory technician 
and his employer, the state police crime laboratory, whose 
duties are to examine and evaluate physical evidence that 
may relate to a possible offense, are not law enforcement 
officers. Dunn v. McFeeley, 1999-NMCA-084, 127 N.M. 518, 
984 P.2d 760, cert. denied, 127 N.M. 389, 981 P.2d 1207. 

Private citizen volunteers of animal cruelty task 
force were not law enforcement officers. — Where 
ranch owners brought a federal civil rights action against 
the county, the state attorney general, certain police of- 
ficers, and two private citizen volunteers of the state at- 
torney general's animal cruelty task force, after plain- 
tiffs' ranch property was searched on suspicion of illegal 
cockfighting, and hundreds of hens, roosters, baby chick- 
ens, and eggs were seized and destroyed, and where the 
private citizen volunteers moved for summary judgment, 
advancing a qualified immunity defense, the district court 
did not err in granting defendants’ motion for summary 
judgment, because the private citizen volunteers could 
not be considered law enforcement officers because they 
were not employed or compensated by the state and had 
not received any law enforcement training or training on 
constitutional rights. Marin v, King, 720 Fed. Appx. 923 
(10th Cir. 2018). 

Municipal police officers are law paforeesent of- 
ficers, — The officers in this case are municipal police 
officers subject to 3-13-2 NMSA 1978, and their principal 
duties entail making arrests for crimes and maintaining 
public order; accordingly, they are law enforcement officers 
for purposes of the Tort Claims Act [41-4-1 through 41-4-27 
NMSA 1978]. Weinstein v. City of Santa Fe ex rel. Santa Fe 
Police Dep't, 1996-NMSC-021, 121 N.M. 646, 916 P.2d 1313. 

"Any person accused". — A person who has been con- 
victed is no longer an "accused" for the purposes of Subsec- 
tion D of this section. Vigil v. Martinez, 1992-NMCA-0338, 
113 N.M. 714, 832 P.2d'405. 
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"Maintenance of public’ order". — Maintenance 
of public order, within the meaning of Subsection D 
of this section, is not a principal duty of probation and 
parole officers or their supervisors. Vigil v. Martinez, 
1992-NMCA-038, 118 N.M. 714, 832 P.2d 405. 

Officers of county detention home, — Whether of- 
ficers of a county detention home were acting within the 
scope of their duties in. making an employment. recom- 
mendation about a former employee was a question of 
fact. Davis v. Board of Cnty, Comm'rs, 1999-NMCA-110, 
127 N.M. 785, 987 P.2d 1172. 

Scope of duties. — An assistant district attorney’ s let- 
ter to the sheriff, containing quotation from an allegedly 
defamatory investigation report by the assistant district 
attorney, was authorized and within the scope of assistant 
district attorney's duty, and he was immune from liability 
for the alleged defamation in the letter, Candelaria v. Rab- 
inson, 1980-NMCA-003, 93 N,M. 786, 606 P.2d 196., 

Deputy sheriff who was involved in accident while, driy- 
ing her assigned department vehicle home was acting 
within the scope of her duties, because she was required 
to be available for calls at all times. Medina v, Fuller; 
1999-NMCA-011, 126 N.M. 460, 971 P.2d 851. 

Liability for failure to detain intoxicated driver. 
— Law enforcement officers may be liable if they fail to de- 
tain an intoxicated driver who then acts with the requisite 
level of intent to commit a battery while driving intoxi- 
cated. Blea v. City of Espanola, 1994-NMCA-008, 117 N.M. 
217, 870 P.2d 755, cert. denied, 117 N.M. 328, 871 P.2d,984. 


IV. PRIVATE PERSONS, CORPORATIONS | 
AND ENTITIES. 


Developmental disabilities center subject to Act 
for discharge error. — If the state provides develop- 
mental disability services by delegating those responsi- 
bilities to a private entity under former 28-16-1 to 28-16- 
18 NMSA 1978, while retaining the right to determine 
discharge terms and the responsibility to protect patients' 
constitutional and statutory rights, a sufficient nexus be- 
tween the private entity's decision ‘and the state has been 
demonstrated so that the private entity's discharge deci- 
sion will be considered state‘action, and the Tort Claims 
Act [41-4-1 through 41-4-27 NMSA 1978] is applicable. 
LaBalbo v. Hymes,; 1998-NMCA-010, 115 N.M. 314, 850 
P.2d 1017, cert. denied, 115 N.M..359, 851 P.2d 481 (de- 
cided prior to 1995 amendment). 

Act not applicable to foster homes, — The dispeiet) 
ment of human services was not liable under the Tort 
Claims Act [41-4-1 through 41-4-27 NMSA 1978] for negli- 
gently placing a child in a foster home, since those duties 
fall outside of the Act. M.D.R. v. State ex rel. Human Servs. 
Dep't, 1992-NMCA-082, 114 N.M. 187, 836 P.2d 106. 

Guardian ad litem was not a "public employee" 
within the meaning of the Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978]. Collins ex rel. Collins v. vere, 
1991-NMSC-013, 111 N.M. 391, 806 P.2d 40. 

A private corporation is generally not the type of 
"instrumentality" contemplated within the context of 
the Tort Claims Act [41-4-1 through 41-4-27 NMSA‘1978], 
although there may be situations where a private corpora- 
tion’ may be so organized and controlled, and its affairs 
so conducted, as to make it merely an instrumentality or 
adjunct of a municipality under the terms of the act. Cole 
v. City of Las Cruces, 1983-NMSC-007, 99 N.M. 302, 657 
P.2d 629. 

Community mental health facility in ployee. — 
Employees at a community mental health facility regu- 
lated by the health and environment department (now the 
department of health) were not "public employees" within 
the meaning of the Tort Claims Act [41-4-1 through 41-4- 
27 NMSA 1978], where the regulatory scheme did not give 
the department the right to control the details of the work 
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f the facility. Armijo v. Department of Health & Enu't, 


1989-NMCA-043, 108 N.M. 616, 775 P.2d 1333. 
Physician. — Where the contract between a physician 
and a public hospital precluded the physician from prac- 
ticing medicine except'as an employee of the hospital, the 
hospital could fire the physician with or without cause, 
and dictated the terms of the physician's service; the hos- 
pital required the physician to maintain certain office 
hours and ask permission to change the office hours, to 
be an active member of the hospital staff, and to perform 
other duties and services requested from time to time by 
the hospital. The hospital compensated the physician with 
a salary, benefits, and insurance, paid: taxes and_profes- 
sional dues, and provided leave time. The hospital. billed 
patients directly for the physician's services; and the hos- 


pital provided all of the physician's supplies, equipment, 


and staff; the physician was a public employee. Blea v. 
Fields, 2005-NMSC-029, 138 N.M. 348, 120 P.3d 430. 

Independent corrections contractor employees. 
— An employee of an independent corrections contractor 
is not a "public employee" immune from tort liability un- 
der this article. Giron v. Corrs. Corp. of Am., 14 F. Supp. 2d 
1245 (D.N.M. 1998). 


Volunteers. — It is an express declaration of legis- 


lative intent in including volunteers acting on behalf of 
a governmental entity within the purview of the Tort 
Claims Act [41-4-1 through 41-4-27 NMSA 1978]. Celaya 
v. Hall, 2004-NMSC-005, 135 N.M. 115, 85 P.3d 239. 

Tort Claims Act explicitly contemplates that volunteers 
acting on behalf of the government may become public 
employees, thereby entitled to the protections of the Tort 


Claims Act and subject to the reliability of the same. 
Celaya v, Hall, 2004-NMSC-005, 135 N.M. 116, 85 P.3d 239, 
Sheriff's department chaplain. — Whether a defen- 
dant who volunteered as a chaplain for a county sheriff's 
department was a public employee or an independent con- 
tractor was a question of fact, upon which the "right to 
control" test would bear. Celaya v. Hall, 20083-NMCA-086, 
134 N.M. 19, 71 P.3d 1281, aff'd in part and rev'd in part, 
2004-NMSC-005, 1385 N.M. 115, 85 P.3d 239. 

Where, at the time of the incident, defendant had been 
an official sheriff's department volunteer chaplain for eight 
years, and as part of his official duties, defendant was sum- 
moned to crime and accident scenes by the department on 
an as-needed basis where he provided counseling and sup- 
port services to civilians, acting primarily at the depart- 
ment's request, therefore, defendant was an employee of 
the department because, considered in context, the depart- 
ment exercised sufficient control over defendant's activi- 
ties in a manner consistent with the status of employee. 
Celaya v. Hall, 2004-NMSC-005, 135 N.M. 115, 85 P.3d 239. 

Law reviews, — For article, "Constitutional Torts and 
the New Mexico Torts Claims Act," see 13 N.M.L. Rev. 1 
(1983). 

For note, "An Employer's Duty to Third Parties When 
Giving Employment Recommendations -'Davis v. Board 
of County Commissioners of Dona Ana County," see 30 
N.M.L. Rev, 307 (2000). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 57 Am. 
Jur. 2d Municipal, County, School, and State Tort Liability 
§§ 31, 67, 191 to 196. 


41-4-4, Granting immunity from tort liability; authorizing exceptions. 


A. A governmental entity and any public employee while acting within the scope of duty are 
granted immunity from liability for any tort except as waived by the New Mexico Religious Free- 
dom Restoration Act [28-22-1 through 28-22-5 NMSA 1978] and by Sections 41-4-5 through 41-4- 
12 NMSA 1978. Waiver of this immunity shall be limited to and governed by the provisions of Sec- 
tions 41-4-13 through 41-4-25 NMSA 1978, but the waiver of immunity provided in those sections 
does not waive immunity granted pursuant to the Governmental Immunity Act [41-13-1 through 
41-13-3 NMSA 1978]. 

B. Unless an insurance carrier provides a defense, a governmental entity shall provide'a de- 
fense, including costs and attorney fees, for any public employee when liability is sought for: | 

; (1). any tort alleged to have been committed by the public employee while acting within 
the scope of his duty; or 
(2) any violation of property rights or any rights, privileges or immunities secured by the 
constitution and laws of the United States or the constitution and laws of New Mexico when al- 
leged to have been committed by the public employee while acting within the scope of his duty. 

C. A governmental entity shall pay any award for punitive or exemplary damages awarded 
against a public employee under the substantive law of a jurisdiction other than New Mexico, 
including other states, territories and possessions and the United States of America, if the public 
employee was acting within the scope of his duty. 

D. A governmental entity shall pay any settlement or any final judgment entered against a 
public employee for: 

(1) any tort that was committed by the public employee while acting within the scope of 
his duty; or 

(2) a violation of property rights’ or any rights, privileges or tepanaisties secured by the 
constitution and laws of the United States or the constitution and laws of New Mexico that oc- 
curred while the public employee was acting within the scope of his duty. 

E. A governmental entity shall have the right to recover from a public employee the amount 
expended by the public entity to provide a defense and pay a settlement agreed to by the public 
employee or to pay a final judgment if it is shown that, while acting within the scope of his duty, 
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the public employee acted fraudulently or with actual intentional malice causing the bodily tite 
wrongful death or property damage resulting in the settlement or final judgment. _, 

F.. Nothing in Subsections.B,.C and,D of this section shall be construed as a waiver of the im- 
munity from liability granted by Subsection A of this section or as a waiver of the state's immunity 
from suit in federal court under the eleventh amendment to the United States constitution. 

G.. The duty to defend as:provided in Subsection B of this, section shall continue after employ- 
ment with the governmental entity has been terminated if the occurrence for which damages'are 
sought happened while the public employee was acting within the scope of duty while the public 
employee was in the employ of the governmental entity. 

H.. The duty to pay any settlement or any final judgment entered against a public employee as 
provided in this section shall continue after employment with the governmental entity has termi- 
nated if the occurrence. for which liability has been imposed happened while the public employee 
was acting within the scope of his duty while in the employ of the governmental entity. 

I. A jointly operated public school, community center or athletic facility that is used or main- 
tained pursuant to a joint powers agreement shall be deemed to be used or maintained by a single 
governmental entity forthe purposes of and subject to'the maximum liability provisions of Sec- 
tion 41-4-19 NMSA 1978. . 

J. For purposes of this section, a "jointly operated public school, community center or, athletic 
facility" includes a school, school yard, school ground, school building, gymnasium, athletic field, 
building, community center or sports complex that is owned or leased by a governmental entity 
and. operated or.used jointly or in conjunction with another governmental entity,for operations, 
events or programs that include sports or athletic events or activities, child-care or youth pro- 
grams, after-school or before-school activities or summer or vacation programs at the facility. 

K. A fire station that is used for community activities pursuant to a joint powers agreement 
between the fire department or volunteer fire. department and another governmental entity shall 
be deemed to be operated or maintained by a single governmental entity for the purposes of and 
subject to.the maximum liability provisions of Section 41-4-19 NMSA 1978. As used in this subsec- 
tion, "community activities" means operations, events. or programs that include sports or athletic 
events, or activities, child care or youth programs, after-school or before-school activities, summer 
or vacation programs, health or education programs and activities or community events. 


History: 1953 Comp., § 5-14-4, enacted by Laws F._The members of the commission shall review poli- 
1976, ch. 58, § 4; 1977, ch. 386, § 3; 1978, ch. 166, § 1; cies and develop policy proposals for laws for the creation 
1981, ch. 267, § 1; 1982, ch. 8, § 1; 1989, ch. 369, § 1; of a civil right of action for the deprivation, by a public 
1996, ch. 68, § 1; 1999, ch. 268, § 1; 2000 (2nd S.S.), ch. body or a person acting on behalf of or under the author- 
17, § 6; 2001, ch. 211, § 1. ity of a public body, of any right, privilege or immunity 

Temporary provisions. — Laws 2020 (1st S.S.), ch. 1, sécured by the constitution of New Mexico. The commis- 
§ 1, effective June 26, 2020, provided: sion shall consider whether such right of action shall pro- 

A. The "New Mexico civil rights commission" is cre- vide for monetary damages, including punitive damages, 
ated and shall function from the date of its appointment and other equitable relief, including injunctive relief. The 
until March 31, 2021. * commission shall consider whether attorney fees shall be 

B.:''The New Mexico civil rights commission consists of mandated for a prevailing plaintiff, the statute of limita- 
nine members, no more.than five of which shall be from tions for the right of action and indemnification of em- 
the same political party, appointed as follows: ployees of a public body in cases involving the right of 

(1) the governor shall appoint three members; action. 

(2). the New Mexico legislative council shall appoint °. G. The commission shall review the ‘use of qualified 
six members; and immunity as a defense to liability by an employee of a 

(3) the appointing authorities shall make every effort public body for a claim that would be brought either under 
to ensure economic, geographic, gender, cultural and ra- 42 U.S.C, Section 1983 or pursuant to the right of action 
cial diversity among the appointed members as well as at considered by the commission in Subsection F of this sec- 
least one member experienced in law enforcement. tion, 

C, The commission shall elect a chair and may elect H, The commission shall review and assess the need 
such officers as it deems necessary to carry out its duties. for and costs of additional insurance policies for public 

D. Two absences from meetings of the commission con- employees and public bodies, or for persons acting on be- 
stitutes grounds for removal of a member of the commis- half of or under the authority of public bodies, if the poli- 
sion. Upon the request of the chair of the commission, the cies or laws proposed pursuant to Subsections F and G of 
appointing authority shall replace the member who has this section are adopted. 
failed to attend two meetings of the commission, » ~ '. IT, The commission shall submit a report of its findings, 

RK, A majority of the members appointed constitutes a including specific recommendations and proposed legisla- 
quorum for the transaction of business. The support ofa ___ tion, to the governor, the New Mexico legislative council 
majority of the members appointed is required ye adop- and the appropriate legislative interim committee dealing 
tion of any action by the commission. ‘with courts, corrections and justice by November 15, 2020, 
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J. The commission may hire or contract for appropri- 
ate staff. Staff shall assist the commission as directed by 
the chair, including conducting interviews with parties 
that wish to express their views to the commission and 
synthesizing this information for the commission. The 
commission may request assistance from the legislative 
council service and the risk management division of the 
general services department, 

K. Members of the commission are entitled to com- 
pensation pursuant to the provisions of the Per Diem and 
Mileage Act [10-8-1 to 10-8-8 NMSA 1978] and shall re- 
ceive no other perquisite, compensation or allowance. 

L. As used in this section, "public body" means the ex- 
ecutive, legislative and judicial branches of state and local 
governments and all advisory boards, commissions, com- 
mittees, agencies or entities created by the constitution 
of New Mexico or any branch of government that receives 
public funding, including: political subdivisions, special 
taxing districts, school districts and institutions of higher 
education, — 

The 2001 amendment, effective June 15, 2001, added 
Subsection K. : 

The 2000 amendment, effective July 3, 2000, inserted 
"the New Mexico Religious Freedom Restoration Act and 
by" following "waived by" in Subsection A and deleted "but 
not limited to" following "including" in Subsection C, 

The 1999 amendment, effective June 18, 1999, in- 
serted the language beginning "but the waiver of immu- 
nity" in the last sentence of Subsection A, 

The 1996 amendment, effective March 5, 1996, added 
Subsections I and J and made stylistic changes in Para- 
graphs D(1) and D(2). 

The 1989 amendment, effective June 16, 1989, in- 
serted "including costs and attorneys' fees" in the intro- 
ductory paragraph of Subsection B. 


ANNOTATIONS 
I... GENERAL CONSIDERATION. 
II, IMMUNITY AND WAIVER. 
IIT. .SCOPE OF DUTY. 
IV. . SPECIFIC CASES. 
V. DEFENSE AND INDEMNITY. 


I. GENERAL CONSIDERATION. 


Joint operation of a facility. — Without proof of a 
joint powers agreement plaintiff cannot apply 41-4-4 I 
and J NMSA 1978. Gutierrez v. W. Las Vegas Sch. Dist., 
2002-NMCA-068, 132 N.M. 372, 48 P.3d 761 

Modification of common law requires strict con- 
struction. — Since the Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978] is in derogation of petitioner's 
common-law rights to sue governmental employees for 
negligence, the act is to be strictly construed insofar as 
it modifies the common law. Methola v. County of Eddy, 
1980-NMSC-145, 95 N.M. 329, 622 P.2d 234. 

Right to sue and recover under act is limited to the 
rights, procedures, limitations and conditions prescribed 
in this act. Methola v. County of Eddy, 1980-NMSC-145, 
95 N.M. 329, 622 P.2d 234. 

Agency to be named in complaint. — Under the 
Tort Claims Act, the particular agency that caused 
the harm is the party that must be named in the com- 
plaint and against whom a judgment. may be entered. 
Begay v. State, 1985-NMCA-117, 104 N.M. 483, 723 P.2d 
252, rev'd on other grounds sub nom., Smialek v. Begay, 
1986-NMSC-049, 104 N.M. 375, 721 P.2d 1306, cert. de- 
nied, 479 U.S. 1020, 93 L. Ed. 2d 727, 107 S. Ct, 677. 

Proper defendant. — The statutory structure of the 
Tort Claims Act indicates that either a governmental 
entity or an individual public employee can be the sole 
named defendant. The Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978] does not require a plaintiff to name 
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a specific public employee as a defendant to recover dam- 
ages and a plaintiff may state a claim by naming only 
a governmental entity. Lopez v. Las Cruces Police Dep't, 
2006-NMCA-074, 139 N.M. 730, 187 P.3d 670, cert. denied, 
2006-NMCERT-006, 140 N.M. 224, 141 P.3d 1278. 

Lawsuit alleging claims against county detention 
center must name board of county commissioners 
as a defendant. — Where plaintiff filed a lawsuit assert- 
ing claims against the Bernalillo county metropolitan de- 
tention center (BCMDC) for violations of the New Mexico 
Tort Claims Act (NMTCA) after plaintiff was remanded 
to BCMDC to participate in a methadone program to de- 
crease his level of dependence so that he would not incur 
life endangering withdrawal symptoms, but nonetheless 
suffered life threatening withdrawal symptoms for ap- 
proximately two months, BCMDC was not a suable entity 
under the NMTCA, because 4-46-1 NMSA 1978 provides 
a limitation on the NMTCA, requiring that the proper de- 
fendant in all suits against a county is the county's board 
of county commissioners. Gallegos v. Bernalillo County 
Board of County Commissioners, 272 F.Supp.3d 1256 
(D.N.M. 2017). 

Duty and immunity are distinct. — The concepts of 
duty and immunity are different under the Tort Claims 
Act [41-4-1 through 41-4-27 NMSA 1978]. The Act is not 
a source of duties to be imposed on government entities. 
Duty or responsibility must be found outside the act ei- 
ther at common law or by statute. Rutherford v. Chaves 
Cnty., 2002-NMCA-059, 132 N.M. 289, 47 P.3d 448, aff'd 
2003-NMSC-010, 133 N.M. 756, 69 P.3d 119. 

Tort is separate and distinct from constitutional 
deprivation. — The New Mexico legislature recognizes 
that a tort is separate and distinct from a constitutional 
deprivation. Wells v. County of Valencia, 1982-NMSC-048, 
98 N.M. 3, 644 P.2d 517. 

Denial of immunity claim not immediately ap- 
pealable. — Since Subsection A of this section provides 
a defense to liability, and not absolute immunity from 
suit, a denial of a claim of immunity under that section 
does not meet the requirements for immediate appellate 
review under the collateral order exception to the tra- 
ditional requirement of finality. Allen v. Board of Educ., 
1987-NMCA-152, 106 N.M. 673, 748 P.2d 516. 

Legislature acted within its powers in limit- 
ing liability of public employees in the same man- 
ner as it limited the liability of the entity for whom they 
work. Garcia. v. Albuquerque Pub. Schs. Bd. of Educ., 
1980-NMCA-081, 95 N.M..391, 622 P.2d 699, cert. denied, 
95 N.M. 426, 622 P.2d 1046 (1981)... 

Suit against state hospital in federal court not per- 
mitted. — Congress does not have the power to make stat- 
utes such as the Emergency Medical Treatment and Active 
Labor Act (EMTALA) applicable to state-run hospitals with- 
out the state's express consent. As indicated by this section, 
41-4-2 NMSA 1978 and 41-4-18 NMSA 1978, New Mexico 
has not consented to be sued in federal court for violations 
of EMTALA, nor for any other tort. Ward v. Presbyterian 
Healthcare Servs., 72 F. Supp. 2d 1285 (D.N.M. 1999). 

Suits in federal court. — Although the state has 
waived its immunity from suit in its own state courts 
for actions of law enforcement officers, it has not waived 
its Eleventh Amendment immunity from suit in federal 
courts. Flores v. Long, 926 F. Supp. 166 (D.N.M. 1995), ap- 
peal dismissed, 110 F.3d 730 (10th Cir. 1997). 

Governmental entities liable for discrimina- 
tory practices. — The Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978] does not override or supersede the 
Human Rights Act [28-1-1/NMSA 1978 et seq.], so as to 
shield a governmental entity from liability otherwise flow- 
ing from a discriminatory practice proscribed by the latter 
act. Section 28-1-18D NMSA 1978 constitutes a waiver of 
sovereign immunity for liability imposed on public enti- 
ties by the human rights commission, or by a district court 
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on appeal from a commission decision, for violations of the 
Human Rights Act: Luboyeski v. Hill, 1994- NMSC-082, 
117 N.M. 380, 872 P.2d 353. 

Subpoena power. — The Tort Claims Act [41- 4-1 
through 41-4-27 NMSA 1978]'does not protect government 
actors from a court's subpoena power. Seeds v, Lucero, 
2005-NMCA-067, 137 N.M:.589, 113 P.3d 859, cert. denied 
sub nom. Seeds v, srsriiaieeikees 2005-NMCERT-005, 137 
N.M, 522, 113 P.3d 3465. 

Liability question of fact. — Question of whether 
boy scout troop using school district's swimming pool was 
a business invitee to whom school district owed duty of 
reasonable care to avoid risk of harm and question as 
to negligence of school district for failing to provide life- 
guard and safety equipment were questions raising genu- 
ine issue of material fact precluding summary judgment 
in wrongful action. Seal v. Carlsbad Indep, Sch. Dist., 
1993-NMSC-049, 116 N.M. 101, 860 P.2d 743. 

Duty to defend. — Where a police officer was sued 
individually in federal court for violation. of plaintiff's 
constitutional-rights; the officer asked the. municipality 
to provide a defense and gave a copy of the complaint to 
the municipal attorney; the, municipality refused to. pro- 
vide a defense, the municipality had actual notice of the 
federal action and was asked to provide a defense within 
the time for filing an answer to, the complaint; the mu- 
nicipality did not dispute that the officer acted within the 
scope of the officer's employment; the officer defended the 
federal action:pro se; and the officer and plaintiff settled 
the federal claims; and plaintiff did not give the munici- 
pality written notice, of the incident within. ninety days 
after the incident occurred, 41-4-16 NMSA 1978 does not 
require notice to be given. by a claimant who sues, only 
a governmental employee, and the municipality was re- 
quired to defend and indemnify the officer and pay the 
judgment against the officer. Niederstadt v. Town of Car- 
rizozo, 2008-NMCA-053, 143 N.M..786, 182 P.3d 769, cert. 
denied 2008-NMCERT-003, 143 N.M. 681, 180 P.3d 1180, 


II, IMMUNITY AND WAIVER. 


Tort Claims Act grants immunity for strict liability 
in tort. McCurry v. City of Farmington, 1982-NMCA-055, 
97 N.M. 728, 643 P.2d 292. 

Subsection A provides government entities with 
immunity from liability for any tort, except as waived 
in other sections of the Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978]. Bierner v. City of Truth or Conse- 
quences, 2004-NMCA-093, 136 N.M. 197, 96 P.3d 322. 

Prima facie tort is not included in the specific provi- 
sions of the Tort Claims Act [41-4-1 through 41-4-27 NMSA 
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right of control. regardless of whether exercised. Silva v. 
State, 1987-NMSC-107, 106 N.M. 472, 745 P.2d 380. 
Constructive fraud not basis for waiver. — Con- 


- structive fraud.is not one of the causes of action for which 
* a city's sovereign immunity is waived under this section, 


Health Plus v. Harrell, 1998-NMCA-064, 125,N.M.,189;,958 
P.2d 1239, cert. denied, 125-N.M. 145, 958 P.2d 103; Cor- 
dova v. N.M. Taxation & Revenue Dep't, 2005-NMCA-009, 
136 N.M. 713,104 P.3d.1104, . 

Economic compulsion ,..and: constructive fraud 
are not specifically waived by the statute. Valdez v. State, 
2002-NMSC-028, 132 N.M. 667, 54 P.3d 71, 

Immunity not waived where negligence did not 


_ result in enumerated tort.or where law enforcement 


1978]; government entities: and public employees acting’ 


within the scope of duty therefore enjoy immunity to such 
claims. Derringer v. State, 2003-NMCA-073, 133 N.M. 721, 
68 P.3d 961, cert. denied, 183 N.M. 727,69 P.3d 237. 

Tort Claims Act clearly contemplates including 
employees who abuse their officially authorized 
duties, even to the extent of some tortious and criminal 
activity. Celaya v. Hall, 2004-NMSC- 005, 135 N.M. 115, 85 
P.3d 239. 

Liability of governmental entity for tortis of em- 
ployees. — A governmental entity is not immune from li- 
ability for any tort of its employee acting within the scope 
of duties for which immunity is waived. Silva v. State, 
1987-NMSC-107, 106 N.M. 472, 745 P.2d 380, 

It is only when a public entity is itself acting through its 
employee with the right to control the mannerin which 
the details of work are to be done, that the Tort Claims 
Act. [41-4-1 through 41-4-27 NMSA 1978] comes into play. 
Silva v. State, 1987-NMSC- 107, 106 N.M. per 745 P.2d 
380. 

The supervision required for némiing a ‘public entity 
includes more than "direct supervision"; it includes the 
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officer did not breach a statutory duty. — Where 
plaintiff was traveling on a highway in Bloomfield, New 
Mexico when her vehicle struck an intoxicated pedestrian, 
and where plaintiff brought suit against defendants alleg- 
ing negligence based on the fact that a San: Juan County 
deputy left the pedestrian near the highway after taking 
the pedestrian into custody due to the pedestrian's intoxi- 
cation, the district court did not err in dismissing plain= 
tiffs tort claim based on its.determination that: defen- 
dant's immunity was not waived because the negligence 
of the officer did not result in one of the enumerated torts 
listed in 41-4-12 NMSA 1978, and the deputy's. conduct 
did not breach a statutory duty owed to plaintiff, Milliron 
v. County of San Juan, 2016-NMCA-096. 

Waiver of immunity. — Section 41-4-21 NMSA 1978 
was designed to preserve employment relations:between 
the state, or a subdivision thereof, and its employees; it 
may not be read to expand Subsection A of this section and 
to. provide a waiver of immunity to allow an educational 
malpractice action against a public school board. Rubio ex 
rel. Rubio v. Carlsbad Mun. Sch. Dist,., 1987-NMCA-127, 
106 N.M. 446, 744 P.2d 919. 

Limited liability of law enforcement officers. — 
The clear meaning of this section is that law enforcement 
officers are not personally liable for malicious or fraudu- 
lent torts when committed while acting within the scope 
of their duties, except as provided in 41-4-12 NMSA 1978. 
Methola v, County of Eddy, 1980-NMSC-145, 95 N.M. 329, 
622 P.2d 234. 

Waiver of. public employees! immunity not al- 
lowed. — Section does not allow an attorney of public 
employees who enjoy sovereign immunity to’waive such 
immunity at trial. Garcia v. Board of Educ,;777 F.2d 1403 
(10th Cir, 1985), cert. denied, 479 US, 814, 107 8. Ct. 66, 
93 L. Ed. 2d 24 (1986). ; 


III. SCOPE OF DUTY. 


No distinction shall be drawn with regard to "pub- 

lic" or "special" duty of governmental employees whose 
immunity to suit for acts of negligence has been excepted 
under this article. Schear v. Board of Cnty. Comm' Ts, 
1984-NMSC-079, 101 N.M. 671, 687 P.2d 728. 

Act provides immunity to public employee acting 
within scope of duty. — If either district attorney or 
assistant district attorney was acting within the scope of 
his duty as a public employee at the time of an alleged 
defamation, he is immune from liability under the Tort 
Claims Act [41-4-1 through 41-4-27 NMSA 1978] regard- 
less of any other immunity afforded to a district attorney 
or assistant district attorney. Candelaria v. Robinson, 
1980-NMCA-008, 93 N.M. 786, 606 P.2d 196. 

Scope of duties/course of employment. — One is 
not in the course of employment unless the conduct in 
controversy is of the same general nature as that autho- 
rized or incidental thereto. Stull v. City of Tucumcari, 
1975-NMCA-105, 88 N.M. 320, 540 P.2d 250, cert. denied, 
88 N.M. 319, 540 P.2d 249, 

Scope of duties. — Under the definition of "scope of du- 
ties" in Subsection G of 41-4-3 NMSA 1978, when reconciled 
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with the indemnification provisions in Subsection E of this. 
section and Subsection A of 41-4-17 NMSA, an employee's 
acts are not excluded simply because they are criminal, 
Risk Mgmt. Div. v. McBrayer, 2000-NMCA-104, 129 N.M. 
778, 14 P.3d 43, cert. denied, 180 N.M. 17, 16 P.3d 442. 

Where plaintiff contended that intentional torts are 
outside the scope of duties of certain state officials, but 
she failed to specify any actions by the officials which they 
were not "requested,:-required, or authorized to perform," 
defendants were entitled to summary judgment against 
her,on her claims of intentional infliction of emotional dis- 
tress and defamation. Garcia-Montoya v. State Treasurer's 
Office, 2001-NMSC-003, 130 .N.M. 25, 16 P.3d 1084.. 

. Horseplay did not take place'in the course and scope 
of employee's employment, Rivera v. N.M. Hwy. & Transp. 
Dep't, 1993-NMCA-057, 115.N.M. 562, 855 P.2d°136, cert. 
denied, 115 N,.M. 545, 854 P.2d 872. 

Failing to perform a regular duty, such as timely re- 
sponding to requests for records, still falls with the scope of 
duties for purposes of the Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978]. Derringer v. State, 2003-NMCA-073, 
133 N.M. 721, 68 P.3d 961, cert. denied, 138 N.M.. 727, 69 
P.3d 237, 

The defendant failed to show, that he was acting in the 
scope of his duties as a matter of law where his evidence 
primarily consisted of habit evidence combined with lack 
of memory and he could not recall anything about his most 
recent official acts before the accident occurred. Celaya v. 
Hall, 2003-NMCA-086, 134 N.M. 19, 71. P.3d 1281, aff'd in 
part and rev'd in part, 2004-NMSC-005, 135, N.M, 115, 85 
P.3d 239. 

Actions outside employment scope. — An officer of 
the state, who acts outside the scope of authority.and in so 
doing commits a willful and malicious tort, may be held li- 
able for those actions. Allen v. McClellan, 1967-NMSC-114, 
77. N.M. 801, 427 P.2d 677, overruled on other grounds by, 
N.M, Livestock Bd. v. Dose,1980-NMSC-022, 94 N.M. 68, 
607 P.2d 606. 


IV. SPECIFIC CASES. 


Constitutional claims. — The Tort Claims Act [41-4-1 
through 41-4-27 NMSA 1978] does not waive immunity 
for separation of powers for unlawful taxation on unlaw- 
ful special tax claims. Valdez v. State, 2002-NMSC-028, 
132 N.M. 667, 54 P.3d 71. 

Operation ofa swimming: pool is not an inherently 
dangerous activity giving rise to the strict liability from 
which a school district and its employees would have 
enjoyed sovereign immunity under this section for the 
drowning of a handicapped 18-year-old boy, Seal v. Carls- 
bad Indep, Sch. Dist. , 1993-NMSC-049, 116 N.M. 101, 860 
P.2d 743. 

Charter schools are public schools subject to the 
Tort Claims Act.— A charter school is a public school 
that-operates as part of a political subdivision of the state 
and, as such, is a governmental entity within the mean- 
ing of the Tort Claims Act. Kreutzer v. Aldo Leopold High 
School, 2018-NMCA-005. 

-Where plaintiff sued defendant charter school, assert- 
ing a negligence claim based on allegations that defen- 
dant owed a duty'to plaintiff to use ordinary care to keep 
the premises of its school safe and breached that duty by 
failing to take reasonable precautions to keep the school 
safe, the district court did not err in granting defendant's 
motion for summary judgment and in ruling that defen- 
dant is a public school and, ‘as such, a governmental entity 
subject to suit only as permitted by an exception to the 
Tort Claims Act's general rule of immunity. Kreutzer v. 
Aldo Leopold High School, 2018-NMCA-005, 

Police owe no duty to unforeseeable plaintiffs. — 
As a matter of law, the plaintiffs, children of the deceased 
killed by law enforcement officers, were unforeseeable as 
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injured parties and, therefore, the defendant officers owed 
no duty to them. Lucero v. Salazar, 1994-NMCA-066, 117 
N.M. 803, 877 P.2d 1106, cert; denied, 117 N.M. 802, 877 
P.2d 1105. / 

No waiver of immunity for conducting physical 
agility test/prior to employment. — There is no waiver 
of'immunity which can impose liability on a school board 
or school officers when the plaintiffs decedent, while in- 
terviewing for the job of security officer and attempting 
to complete a physical, agility test, suffered a heart, at- 
tack and subsequently died. The conduction of the physi- 
cal agility test was’ an administrative function and, ad- 
ditionally, simple negligence in the performance of a law 
enforcement officer's duty does not amount to commission 
of a\tort. Tafoya v. Bobroff, 865 F. Supp. 742 (D.N.M, 1994), 
aff'd, 74 F.3d-1250.(10th Cir. 1996), 

Liability where ordinance void. — An officer who 
makes an arrest for the violation of an ordinance commit- 
ted in his presence, which by law he is required to make, 
should not be subjected to liability if thereafter it should 
be judicially determined that the ordinance was void and 
in fact no offense had been committed. Miller v. Stinnett, 
257 F.2d 910 (10th Cir. 1958), 

Negligent release of criminal suspect. — Plaintiff's 
complaint, claiming personal injuries and damages result- 
ing from rape bya criminal suspect following suspect's al- 
legedly negligent release from a detention center, stated a 
cause of action against the city which operated the center 
and against the center director. Abalos v. Bernalillo Cnty. 
Dist, Attorney's Office, 1987-NMCA-026, 105,N.M, 554, 
734 P.2d 794, cert, quashed, 106 N.M. 35, 738 P.2d 907. 

Liability for placement of signals and signs. — Be- 

cause the plaintiff's allegations, in large part, concern the 
placement/of signals: and signs, the state of New Mexico 
does not enjoy immunity for such decisions, and whether 
signs or signals were necessary is a question for the jury. 
Blackburn v. State, 1982-NMCA-078, 98 N.M, 34, 644 P.2d 
548. 
Negligence of city in maintenance of gas service 
actionable. — If a city negligently maintains a gas ser- 
vice provided by: it beyond the statutorily prescribed five- 
mile limit, that negligence is actionable and there exists 
no sovereign. immunity to shield it. from liability under 
the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978]. 
Cole v. City of Las Cruces,.1983-NMSC-007, 99 N.M. 302, 
657 P.2d 629. 

No liability for assault of one citizen by another, 
— A city is not liable for failure to provide adequate polic- 
ing to protect one citizen from being assaulted by another 
citizen. A municipality will not be held liable for failure to 
carry out either a statutory function or a governmental 
function. Trujillo v: City of Albuquerque, 1979-NMCA-127, 
93 N.M. 564, 603 P.2d 303, cert. denied, 94 N.M. 629, 614 
P.2d 546, 

Government liability for individual assault — Li- 
ability for failure to protect one citizen from being as- 
saulted by another. citizen would exist only if there had 
been a specific promise of protection by the police to the 
victim or if the police officer had affirmatively caused the 
damage of which the plaintiff was complaining. Trujillo v. 
City of Albuquerque, 1979-NMCA-127, 98 N.M. 564, 603 
P.2d 303, cert. denied, 94 N.M. 629, 614 P.2d 546. 

Immunity of state medical examiner. — An alle- 
gation of negligent decision-making by the state medi- 
cal investigator does not fall within an exception to the 
legislative grant of sovereign immunity contained in the 
Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978]. 
Begay v. State, 1985-NMCA-117, 104 N.M. 483, 723 P.2d 
252, rev'd on other groundssub nom., Smialek v. Begay, 
1986-NMSC-049, 104 N.M. 375, 721 P.2d 1306, cert. de- 
nied, 479 U.S. 1020, 93 L. Ed. 2d 727, 1078. Ct. 677. 

In an action for damages on the basis ofan alleged wrong- 
ful decision to perform an autopsy, even if 24-12-4 NMSA 
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1978, which provides for consent for postmortem examina- 
tions, created a private cause of action, it did not override 
the state medical investigator's grant of immunity under 
the Tort Claims Act. Begay v. State, 1985-NMCA-117, 104 
N.M. 488, 723 P.2d 252, rev'd on other grounds sub nom., 
Smialek v. Begay, 1986-NMSC-049, 104 N.M. 875, 721 
P.2d 1306, cert. denied, 479 US. 1020, 98 L. Ed. 2d 727} 
107 S. Ct. 677. 

In an action for damages on the basis’ of a wrongful de- 
cision to perform an autopsy on decedent, causing emo- 
tional distress to family members because the body was 
not handled according to traditional Navajo religious be- 
liefs, a count alleging interference with plaintiffs' free ex- 
ercise of religion was dismissed since the state had given 
no consent to be sued and there was no express waiver 
for the state medical examiner under the Tort Claims Act. 
Begay v. State, 1985-NMCA-117, 104 N.M. 483, 723 P.2d 
252, rev'd on other grounds sub nom., Smialek v. Begay, 
1986-NMSC-049, 104 N.M. 375, 721 P.2d 1306, cert. de- 
nied, 479 U.S. 1020, 93 L. Ed. 2d 727, 107'S. Ct. 677. 

Immunity of state auditor. — Because state auditor 
was acting within his scope of duty in commissioning a 
special audit and publishing the report, no waiver of im- 
munity exists under the Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978] for claims of defamation. Vigil: v. 
State Auditor's Office, 2005-NMCA-096, 188 N.M. 63, 116 
P.3d 854, cert. denied, 2005-NMCERT-007, 1388 N.M. 146, 
117 P.3d 952. 

Immunity of building inspector. — City building 
inspector who inspected building held to have qualified 
immunity for equal protection claim, but issue raised as 
to whether inspector had qualified immunity for fourth 
amendment and first amendments claims. Mimics, Inc. v. 
Village of Angel Fire, 277 F. Supp. 2d 1131 (D.N.M. 2003), 
rev'd on other grounds, 394 F, 3d 836 (10th Cir. 2005). 

Jeopardy tax assessment. — State officials are not 
entitled to absolute immunity for jeopardy tax assess- 
ments which are primarily investigatory and administra- 
tive in nature. Perez v. Ellington, 421 F.3d 1128 (10th Cir. 
2005). 

Intentional interference with contract. — Under 
the Tort Claims Act, a governmental entity may not be held 
liable for damages resulting from the tort of intentional 
interference with contract. El Dorado Utils., Inc. v, Eldo- 
rado Area Water and Sanitation Dist., 2005-NMCA-036, 
137 N.M. 217, 109 P.3d 305. 


V. DEFENSE AND INDEMNITY. 


A tribal police officer, also commissioned as a 
county deputy sheriff and acting under his state 
authority as a deputy sheriff, is a "public employee" 
under the New Mexico Tort Claims Act and is en- 
titled to its benefits. A tribal officer, who is also 
commissioned as a county deputy sheriff, is a "public em- 
ployee" under the New Mexico Tort Claims Act. [41-4-1 
through 41-4-27 NMSA 1978] when the tribal officer is 
acting in an official capacity and on behalf or in service 
of the county, and is therefore entitled to the benefits of 
the New Mexico Tort Claims Act, including a legal defense 
and indemnification. Loya v. Gutierrez, 2015-NMSC-017, 
rev'g 2014-NMCA-028, 319 P.3d 656. 

Where an on-duty, full time pueblo tribal law enforce- 
ment officer, who was also commissioned as a Santa Fe 
county deputy sheriff, stopped plaintiff's vehicle on a 
state-maintained highway within the exterior boundar- 
ies of the pueblo and arrested plaintiff for reckless driv- 
ing, the tribal officer was acting under his state authority 
as a deputy sheriff, not under tribal authority, when he 
charged, detained, and prosecuted plaintiff under state 
law; the tribal officer was therefore a "public employee" 
under the New Mexico Tort Claims Act because he was 
a person acting on behalf or in service of a governmental 
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entity, in an official capacity, whether with or without 
compensation. As a "public employee" under the New 
Mexico Tort Claims Act, the tribal officer was entitled to 
the benefits of the New Mexico Tort Claims Act, includ- 
ing a legal defense and indemnification. Loya v. Gutierrez, 
2015-NMSC-017, rev'g 2014-NMCA-028, 319 P.3d 656. 

A governmental entity must provide a defense 
when liability is sought against its public employ- 
ees for violation of federal constitutional rights. 
— This section requires the governmental entity to pro- 
vide ‘a defense equally for claims that are torts for which 
sovereign immunity has been waived and for claims 
that are not torts, such as federal civil rights claims, for 
which ‘sovereign immunity has not been waived under 
the New Mexico Tort Claims Act [41-4-1 through 41-4-27 
NMSA 1978]. Loya v. Gutierrez, 2015-NMSC-017, rev'g 
2014-NMCA-028, 319 P.3d 656. 

Where an on-duty, full time pueblo tribal law enforce- 
ment officer, who was also commissioned as a Santa Fe 
county deputy sheriff, stopped plaintiff's vehicle on‘a 
state-maintained highway within the exterior boundar- 
ies of the pueblo and arrested plaintiff for reckless driv- 
ing, the tribal officer was acting under his state authority 
as a deputy sheriff, not under’ tribal authority, when he 
charged, detained, and prosecuted plaintiff under state 
law; the tribal officer was therefore a "public employee" 
under the New Mexico Tort Claims Act because he was 
a person acting on behalf or in service of a governmen- 
tal entity, in an official capacity, whether with or without 
compensation. As a "public employee" under the New 
Mexico Tort Claims Act, the tribal officer was entitled to 
the benefits of the New Mexico Tort Claims Act, includ- 
ing a legal defense and indemnification against claims of 
federal constitutional rights violations. Loya v. Gutierrez, 
2015-NMSC-017, rev'g 2014-NMCA-028, 319 P.3d 656. 

Tribal police officer was not a "public employee". 
— Where an on-duty, full-time pueblo tribal law enforce- 
ment officer, acting in the officer's capacity as a commis- 
sioned deputy sheriff for the county stopped plaintiff's 
vehicle on a state-maintained road within the exterior 
boundaries of the pueblo and arrested plaintiff for reck- 
less driving; the officer was dressed in a full tribal police 
uniform, displaying a tribal badge of office, and driving a 
tribal police vehicle; in addition to acting under tribal law, 
the officer was on duty as a duly commissioned deputy 
sheriff, which gave the officer authority to arrest, charge, 
and jail non-Indians for violations of New Mexico state 
laws; the officer took plaintiff to the tribal police depart- 
ment for processing and later transported plaintiff to 
the county jail; the officer was not a salaried officer em- 
ployed by the county; the pueblo was a sovereign Indian 
tribe; plaintiff sued the officer for violation of plaintiff's 
constitutional rights, the officer was not a "law enforce- 
ment officer" or a "public employee" of a "governmental 
entity" as defined in 40-4-3 NMSA 1978 and the county 
did not have a duty under 40-4-4 NMSA 1978 to defend or 
indemnify the officer for tortious acts committed while ex- 
ercising the officer's authority as a commissioned deputy 
sheriff. Loya v. Gutierrez, 2014-NMCA-028, cert. denied, 
2014-NMCERT-002. 

Attorney fees incurred by an employee in a man- 
damus action to compel the employee's governmental 
employer to appoint independent defense counsel to de- 
fend the employee are not recoverable by the employee 
under the Tort Claims Act [41-4-1 through 41-4-27 NMSA 
1978]. Paz v. Tijerina, 2007-NMCA-109, 142 N.M, 391, 165 
P.3d 1167. 

Defense for mandamus actions. — Subsection B, 
requiring that the government provide a defense for em- 
ployees subject to a claim for liability, does not include 
providing a defense for mandamus actions. Board of Cnty. 
Comm'rs v, Risk MgMt. Div., 1995-NMSC-046, 120 N.M. 
178, 899 P.2d 1182. 
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The Tort Claims Act does not waive immunity 
from liability for invasions of privacy. 1987 Op. Att'y 
Gen. No. 87-63. 

Law reviews.:— For survey, "Torts: Sovereign and 
Governmental Immunity in New Mexico," see 6 N.M. L. 
Rev. 249 (1976). 

For note, "Torts - Government Immunity Under the New 
Mexico Tort Claims Act," see 11 N.M.L. Rev. 475 (1981). 

‘For article, "Constitutional Torts and the New Mexico 
Torts Claims Act," see 138 N.M.L. Rev. 1 (1983). 

For note, "Constitutional Law: Qualified Immunity and 
‘Factual Correspondence' in New Mexico: The Tension Be- 
tween Formalism and Legal Realism," see 32 N.M.L. Rev. 
439 (2002). 

For note, "The Death of Implied Cartas of Action: The Su- 
preme Court's Recent Bivens Jurisprudence and the Effect 
on State Constitutional Tort Jurisprudence: Correctional 
Services Corp. v. Malesko," see 33 N.M.L. Rev. 401 (2003). 

For article; "What Does the Natural Rights Clause 
Mean to New Mexico?", see 35 N.M. L. Rev. 375 (2009). 

For article, "Reticent Revolution and Prospects for 
Damage Suits Under the New Mexico Bill of Rights," see 
25 N.M. L. Rev. 173 (1995), 

For note, Torts — Sovereign Immunity: Caillouette v. 
Hercules," see 23 N.M. Li. Rev. 423 (1993). 

For note, "Tort Law — New Mexico Imposes Strict Li- 
ability on a Private Employer of an Independent Contrac- 
tor for Harm from Dangerous Work, but Bestows Immu- 
nity on’a Government Employer," see 25 N.M. L. Rev. 173 
(1995). 

. Am, Jur. 2d, A.L.R. and C.J.S. Palbbenties. — 57 Am. 
Jur. 2d Municipal, County, School, and State Tort Liability 
§§ 4, 130, 184 to 205; 63 Am. Jur. 2d Public Officers and 
Employees §§ 362, 363, 373. 

Municipal immunity from liability for torts, 60 A.L.R.2d 
1198, 

Right of contractor with federal, state or local public body 
to latter's immunity from tort liability, 9 A.L.R.3d 382. 

‘Modern status of doctrine of sovereign immunity as ap- 
plied to public schools and institutions of higher learning, 
33 A.L.R.3d 703. 
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Validity and construction of statute authorizing or re- 
quiring governmental unit to indemnify public officer or 
employee for liability arising out of ee of public 
duties, 71 A.L.R.3d 90: 

Liability of governmental unit foie injuries or damage 
resulting from tree or limb falling onto highway from 
abutting land, 95 A.L.R.3d 778. 

Liability of governmental officer or entity for failure to 
warn or notify of release of potentially dangerous individ- 
ual from custody, 12 A.L.R.4th 722. 

State's liability to one injured by improperly licensed 
driver, 41. A.L.R.4th 111. 

Validity and construction of statute or ordinance limit- 
ing the kinds or amount of actual damages recoverable 
in tort action against governmental unit; 43 A.L.R.4th 19. 

Probation officer's liability for negligent supervision of 
probationer, 44 A.L.R.4th 638. 

Governmental tort liability for failure to provide po- 
lice protection to specifically threatened crime victim, 46 
A.L.R.4th 948. 

Official immunity of state national guard members, 52 
A.L.R.4th 1095. 

Liability of school authorities for hiring or retain- 
ing incompetent or otherwise unsuitable teacher, 60 
A.L.R.4th 260. 

Tort liability of public authority for failure to remove 
apparently abused or neglected children from parents' 
custody, 60 A.L.R.4th 942, 

Liability of operator of ambulance service for personal 
injuries to person being transported, 68 A.L.R.4th 14. 

Municipal liability for negligent fire inspection and sub- 
sequent enforcement, 69 A.L.R.4th 739. 

Immunity of police or other law enforcement officer 
from liability in defamation action, 100 A.L.R.5th 341. 

Immunity of public officials from personal liability in 
civil rights actions brought by public employees under 42 
USCS § 1983, 63 A.L.R. Fed. 744. 

Failure of state or local government to protect child 
abuse victim as violation of federal constitutional right, 
79 A.L.R, Fed. 514. 

81A C.J.S. States § 196 to 202. 


41-4-5. Liability; operation or maintenance of motor vehicles, aircraft 


and watercraft. 


The immunity granted pursuant to Subsection A of Section 41-4-4 NMSA 1978 does not apply 
to liability for damages resulting from bodily injury, wrongful death or property damage caused by 
the negligence of public employees while acting within the scope of their duties in the operation or 
maintenance of any motor vehioe aircraft or watercraft. 


History: 1953 Comp., § 5-14-5, Sere tetene Laws 
1976, ch, 58, § 5; 1977, ch. 386, § 4. 

Emergency clauses. — Laws 1977, ch. 386, § 23 con- 
tained an emergency clause and was approved April 8, 1977, 


ANNOTATIONS 


Immunity not waived. — Where the decedent was ex- 
periencing the effect of withdrawal from heroin when the 
metropolitan court ordered his release; the decedent was 
initially released to be transported by van as required by 
jail policy, but he exited the van; the decedent re-entered 
the metropolitan jail; the decedent was released to the jail 
parking lot without signing a waiver of van transportation 
contrary to jail policy; the decedent wandered off into the 
desert and died of hypothermia; and the medical director of 
the jail opined that at the time of his release, the decedent 
had no medical condition that required treatment, the city 
was not liable under the Tort Claims Act [41-4-1 through 
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41-4-27 NMSA 1978] on plaintiff's claim that the van driver 
negligently operated the van. Lessen v. City of Albuquerque, 
2008-NMCA-085, 144 N.M. 314, 187 P.8d 179, cert. denied, 
2008-NMCERT-005, 144 N.M. 331, 187 P.3d 677. 
Immunity not waived where negligence did not 
result in enumerated tort or where law enforce- 
ment officer did not breach a statutory duty. — 
Where plaintiff was traveling on a highway in Bloomfield, 
New Mexico when her vehicle struck an intoxicated pe- 
destrian, and where plaintiff brought suit against defen- 
dants alleging negligence based on the fact that a San 
Juan County deputy left the pedestrian near the high- 
way after taking the pedestrian into custody due to the 
pedestrian's intoxication, the district court did not err in 
dismissing plaintiff's tort claim based on its determina- 
tion that defendant's immunity was not waived because 
the negligence of the officer did not result in one of the 
enumerated torts listed in this section, and the deputy's 
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conduct did not breach a statutory duty owed to plaintiff. 
Milliron v, County of San Juan, 2016-NMCA-096, 

"Maintenance of motor vehicles" construed. — The 
"maintenance of motor vehicles" connotes the act of keep- 
ing them safe for public use. Certainly, burning of automo- 
biles is inconsistent with this concept. McCurry v, City of 
Farmington, 1982-NMCA-055, 97. N.M. 728, 643 P.2d 292, 

In a wrongful death suit, the:actions of a state police 
emergency response officer, in supervising the removal of 
a privately owned trailer from a highway in a condition 
that eventually, caused the death of plaintiff's decedent, 
were not within the meaning of "maintenance" or "opera- 
tion" as those terms are used in this section and, accord- 
ingly, immunity was not waived. Caillouette v. Hercules, 
Inc., 1992-NMCA-008, 113 N.M. 492, 827 P.2d 1306, cert. 
denied, 113 N.M. 352, 826 P.2d 573. 

Operation of school bus. — Neither the adoption 
and enforcement of regulations to govern the design and 
operation of school buses, nor the design, planning and 
enforcement of safety rules for school bus transportation, 
fall within the meaning of "operation" of a motor vehicle, 
for purposes of this section. Chee Owens v, Leavitts Freight 
Serv., Inc., 1987-NMCA-037, 106 N.M. 512, 745 P.2d 1165, 
cert, denied sub nom. Chee Owens v. Loshbough, 107 N.M. 
106, 753 P.2d 352 (1988). 

The fact that a school district may be immune from li- 
ability for alleged improper design, planning.and enforce- 
ment of school bus transportation procedures does not 
mean it is immune if one of its drivers negligently op- 
erates a bus, Chee Owens v. Leavitts Freight Serv., Inc., 
1987-NMCA-037, 106 N.M. 512; 745 P.2d 1165, cert. de- 
nied sub nom, Chee Owens'v. Loshbough, 107 N.M. 106, 
753 P.2d 352 (1988), 

A bus driver, who pulled off the pavement of a highway, 
across which a child, while attempting to board the bus, 
ran before being struck by a truck, may haye been neg- 
ligent. Causal connection .between'the accident and the 
defendant's.action was not resolved and summary judg- 
ment in favor.of the defendant was improper. Chee Owens 
v. Leavitts Freight Serv., Inc., 1987-NMCA-037, 106 N.M. 
512, 745 P.2d 1165, cert. denied swb nom. Chee Owens v. 
Loshbough, 107 N.M. 106, 753 P.2d 352 (1988). 

Operation of school bus. — Operation of a school 
bus under this section includes making decisions, while 
driving the bus, about whether to stop the vehicle on the 
pavement, with lights flashing, or off the road. Therefore, 
when a bus driver decided, while driving the bus each day, 
not to pick up a child on the child's side of a stateroad, 
but to pick the child up on the opposite side on the driv- 
er's return trip, that decision constituted operation of the 
bus; it occurred while the driver was in control.of the bus, 
and it affected the manner in which the driver performed 
his driving duties. Gallegos v. Sch. Dist. of W. Las Vegas, 
1993-NMCA-086, 115 N.M. 779, 858 P.2d 867, cert. denied, 
115 N.M. 795, 858 P.2d 1274, 

Applicability to law dutintoulbhé officers. — This 
section, which waives immunity for negligent operation or 
maintenance of a motor vehicle, watercraft, or aircraft, ap- 
plies to all public employees, including law enforcement 
officers. Section 41-4-12: NMSA 1978, which applies only 
to law enforcement officers, waives immunity only for the 
acts enumerated in that provision, such as assault and 
battery. Wilson v. Grant Cnty., 1994-NMCA-101,.117 N.M. 
105, 869 P.2d 293. 

Immunity not waived for third-party negligence. 
— This section does not. provide for a waiver of immu- 
nity for acts of public employees that cause or allow third 
parties to negligently. operate motor. vehicle resulting in 
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injuries. Blea v, City. of Espanola, 1994-NMCA-008, 117 
N.M. 217, 870 P.2d 755, cert. denied, 117 N.M. 328, 871 
P.2d 984. 

Collateral estoppel did not apply to prechide 


: plaintiff's state tort claims following federal court 


dismissal. — Where plaintiff, as the personal representa- 
tive of decedent's wrongful death estate, brought an ac- 
tion in federal court against the Roosevelt county board 
of county commissioners, the Roosevelt county sheriff's 
department, and the Roosevelt county sheriff, alleging de- 
privations of decedent's rights under:the fourth and four- 
teenth amendments through 42 U.S.C, §.1983, as well as 
causes of action under the New Mexico Tort Claims Act 
(TCA), §§ 41-4-1 through 41-4-27 NMSA 1978, and where 
the sheriff, asserted qualified immunity as a. defense 
to plaintiff's § 1983.claims, and where the federal court 
granted. the sheriffs motion and dismissed) all federal 
claims against all defendants, and where, shortly there- 
after, plaintiff filed a complaint in the:state district court 
against the same defendants, alleging claims for negli- 
gence and aggravated assault and battery under the TCA, 
and where defendants moved to dismiss the TCA claims, 
arguing that because the federal court had already deter- 
mined that the sheriff acted reasonably, the TCA claims 
were barred by collateral estoppel because the same stan- 
dard of "objective reasonableness" must apply to plaintiff's 
TCA claims, the district court erred in applying collateral 
estoppel to grant defendants’ motion to dismiss, because 
the relevant issues were not. actually litigated and neces- 
sarily decided in federal court and plaintiff has not had 
the opportunity to-fully and fairly litigate the issues, Her- 
nandez v. Parker, 2022- NMCA-023, 5 

Law reviews. — For article, "Constitutional Torts and 
the New Mexico Torts Claims: Act,":see 13 N.M.L. Rev,.1 
(1983). 03 90 

For note, "Liability of Law Enforcement Officers While 
in the Line of Duty: Wilson v. Grant County," see 25 N.M.L, 
Rev. 329 (1995). 

Am. Jur, 2d, A.L.R. and Cw. S, references. — 57 Am. 
Jur, 2d Municipal, County, School, and State Tort Liability 
$§ 236, 577. 

Responsibility of public officer for negligence of subordi- 
nate in operation of vehicle, 3 A.L.R. 149. 

Criminal or penal responsibility of public officer or em- 


‘ployee for violating speed regulation, 9 A.L.R. 367. 


Personal liability of public official for personal injury on 
highway, 40 A.L.R. 39, 57 A.L.R. 1037, 

"Motor vehicle" or the like within statute waiving gov- 
ernmental immunity as to Qnere tar of such vehicle, 77 


 A.L.R.2d 946, » 
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Nonuse of automobile seatbelts as chon of compara- 
tive negligence, 95 A.L.R.3d 239. 

Liability for civilian skydiver's or parachutist's injury 
or death, 95 A.L.R.3d 1280. 

‘Municipalor state liability for injuries resulting from 
police roadblocks or commandeering of private vehicles, 
19 A.L.R.4th 937. 

Tort liability of public schools and institutions of higher 
learning for accidents associated with transportation of 
students, 23 A.L.R.5th 1. : 

Comparative negligence of driver, as defense to en- 
hanced injury, crashworthiness, or second collision claim, 
69 A.L.R.5th 625, 

Admiralty jurisdiction: maritime nature of tort - mod- 
ern cases, 80 A.L.R. Fed. 105. 

60 C.J.S, Motor Vehicles § 14; 60A C.J.S, Motor Vehicles 
§ 428. 
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41-4-6. Liability; buildings, public paris, machinery, ecuipnient and 
furnishings. 


A. The immunity granted pursuant to Subsection A of Section 41-4-4 NMSA 1978 does not 
apply to liability for damages resulting from bodily injury, wrongful death or property damage 
caused by the negligence of public employees while acting within the scope of their duties in the 
operation or maintenance of any building, public park, machinery, equipment or furnishings. 

B. Nothing in this section shall be construed as granting waiver of immunity for any damages 
arising out of the operation or maintenance of works used for diversion or storage of water. 

C. Allirrigation and conservancy districts and their public employees acting lawfully and within 
the scope of their duties that authorize any part of their property to be used as part of trails within 
a state park, the state trails system or a trail established and managed by a local public body are 
excluded from the waiver of immunity under Subsection A of this section for damages arising out-of 
the operation or maintenance of such trails if the irrigation or conservancy district has entered into a 
written agreement with the state agency or local public body operating or maintaining the trail and 
that state agency or local public body has agreed to assume the operation and maintenance of that 
portion of the district's property used for the trail; the state agency or local public body operating or 


maintaining the trail shall be subject to liability as provided in the Tort Claims Act... zi 
History: 1953 Comp., § 5-14-6, enacted by Laws (state officials) were not stripped of immunity by their 
1976, ch. 58, § 6; 1977, ch. 386, § 5; 2007, ch. 207, § 1. alleged unauthorized, unconstitutional activities. Any 
The 2007 amendment, effective June 15, 2007, added claim that an individual was not acting within the scope 
Subsection C. of duties is not a claim under this article. Gallegos v. 
State, 1987-NMCA-150, 107 N.M. 349, 758 P.2d 299, 
ANNOTATIONS cert. quashed, 107 N.M. 314, 757 P.2d 370, overruled on 
ERAL CONSIDERATION. . other grounds by Williams v. Cent. Consol. Sch. Dist., 
- bai etn NRIDERA 1998-NMCA-006, 124 NM. 488, 952 P.2d 978. 
III. PUBLIC PARKS. State prisoner protected. — A prisoner injured in a 
IV. MACHINERY. manner contemplated by the operation of this section is as 
V. ; EQUIPMENT AND FURNISHINGS. much a member of the general public as anyone else. Gar- 
VI. IRRIGATION AND CONSERVANCY FACILITIES ner_v. Department of Corrs., 1995-NMCA-103, 120, N.M. 
A 547,903 P.2d 858. 
I, GENERAL CONSIDERATION. Student's negligent supervision suit disallowed. 


‘ ‘ i A — This section does not provide a remedy for an injured 
No risk to general public. — Defendants’ mishan- student to sue a school board on the theory of negligent 
dling of a firearm and handcuffs while apprehending supervision. Pemberton v. Cordova, 1987-NMCA-020, 105 


plaintiff, did not put the general public at risk, and there- N.M, 476, 734 P.2d 254, overruled on other grounds by 
fore, immunity was not waived under this section. Olive- Wiliama i. Cane Consol Sch. Dist., 1998-NMCA-006, 124 
ros v. Mitchell, 449 F.3d'1091 (10th Cir. 2006). N.M. 488, 952 P.2d 978. 

Negligent performance of administrative func- Negligent supervision of student lunch area. — 
tion. — Defendant misclassified plaintiff for work in the Where plaintiff sued defendant for legal malpractice on the 
prison kitchen contrary to his medically ordered restric- ground that defendant failed to file plaintiff's suit against 
tion prohibiting heavy lifting. Section 41-4-6 NMSA 1978 a public high school and school district within the statute 
does not waive immunity when public employees negli- of limitations; defendant claimed that plaintiff would not 
gently perform such administrative functions. Lymon v. have prevailed on the underlying claim because the claim 
Aramark, 7 28 F.Supp.2d 1222 (D.N.M. 2010). : would have been barred by sovereign immunity; plaintiff 

Administrative decision. — Denial of prisoner's use was badly beaten by a classmate in an area outside the 
of the formal grievance process was a discrete adminis- school property on a street that the school had cordoned off 
trative decision and does not waive immunity under 41- so that students could patronize food vendors parked in the 
4-6 NMSA‘1978. Lymon v. Aramark, 728 F.Supp.2d 1222 street; an assistant principal at the school stated that the 
(D.N.M, 2010). F , ’ area where the vendors parked. was considered a hot zone 

Purpose of section. — This section contemplates for student violence; the area was not monitored by security 
waiver of immunity where, due to the alleged negligence cameras; and the security guards and teachers assigned to 
of public employees, an injury arises from an unsafe, dan- monitor the area were not present at the time plaintiff was 
gerous, or defective condition on property owned and oper- attacked, plaintiff established the existence of a genuine 
ated by the government. Rivera v. King, 1988-NMCA-093, issue of material fact regarding the presence of a danger- 
‘108 N.M. 5, 765 P.2d 1187, cert, denied, 107 N.M. 785, 765 ous condition at the high school and summary judgment for 
P.2d 758. , Me defendant on the malpractice claim was inappropriate. En- 

Strict liability instruction prohibited. — ‘Ud! 18- cinias v. Whitener Law Firm, PA, 2013-NMSC-045, rev'g 
506, pertaining to liability for dog bites, is a strict liability 2013-NMCA-003, 294 P.3d 1245, 
instruction, thus, it cannot be given to the jury in an ac- Where plaintiff was attacked during the lunch period 
tion for relief under this section because it does not em- at plaintiff's high school by fellow students, one of whom 
body a negligence theory of recovery. Smith v, Village of was a suspended student; the attack occurred on a street 
Ruidoso, 1999-NMCA-151, 128 N.M. 470, 994 P.2d 50. adjacent to the school that was roped off by the school 

Claim alleging unconstitutional activities. — for lunch vendors to provide food to the students; plain- 
In a suit under this article, the individual defendants tiff presented evidence that a security guard or teacher 
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usually patrolled the food vendor area, that no security .. 


guard or teacher was monitoring the area at the time of 
the attack, that school personnel knew that the vendor 
food area was a “hot zone" for potential trouble, and that 
the suspended student had entered the school campus for 
the purpose of attacking plaintiff; and plaintiff claimed 
that the school's negligent execution of its safety policies 
for patrolling the food vendor area during the lunch pe- 


riod and failure to keep a suspended student off campus. . 


resulted in plaintiff's injuries, the school did not waive im- 
munity because plaintiff solely alleged negligent supervi- 
sion and failed to provide sufficient evidence of a danger- 
ous condition requiring supervision. Encinias v. Whitener 
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from the inherent risk of being hit by a projectile that 
leaves the field of play and the owner/occupant must exer- 
cise ordinary care not to increase that inherent risk. Ed- 
ward C., v, City of Albuquerque, 2010-NMSC-048, 148 N.M. 
646, 241 P.3d 1086, rev'g Crespin v. Albuquerque Baseball 
Club, LLC, 2009-NMCA-105, 147 N.M. 62, 216 P.3d 827, 
The court declined to adopt the "baseball rule", which 
provides that in the exercise of reasonable care, the pro- 
prietor of a ballpark need only provide, screening for the 


_ area of the field behind home plate where the danger of 


Law, Firm, P.A., 2013-NMCA-008, 294 P.3d 1245, cert. 


granted, 2012- NMCERT- 012, rev'd, 2013-NMSC-045. 

Charter schools are public schools subject to the 
Tort Claims Act, — A charter school is a public school 
that operates as part of a political subdivision of the state 
and, as such, is a governmental entity within the mean- 
ing of the Tort Claims Act. Kreutzer v. Aldo Leopold High 
School, 2018-NMCA-005. 

No waiver of immunity for negligent supervision. 


— Where plaintiff sued defendant charter school, assert- 


ing a negligence claim based on allegations that defen- 
dant owed a duty to plaintiff to use ordinary care to keep 
the premises of its school safe and breached that duty by 
failing to take reasonable precautions to keep the school 
safe, the district court did not err in granting defendant's 
motion for summary judgment, because there is no waiver 
of immunity under this section for negligent supervision, 
Kreutzer v. Aldo Leopold High School, 2018-NMCA-005, 

Negligent supervision of children by town. — This 
section did not waive sovereign immunity for a town's fail- 
ure to exercise ordinary care in the supervision of children 
who participated in its summer day camp program. Espi- 
noza v. Town of Taos, 1995-NMSC-070, 120 N.M. 680, 905 
P.2d 718. 

Summary judgment in favor of state police was 
affirmed in the case of an automobile passenger's, action 
for injuries sustained in a traffic accident following a rock 
concert, in the absence of any allegations giving rise to a 
duty on the part of the state police to exercise ordinary 
care for the passenger's safety. Bober v. N.M. State Fair, 
1991-NMSC-031, 111 N.M, 644, 808 P.2d 614. 

Loose dogs as unsafe condition. — Under the right 
circumstances, dogs roaming loose upon the common 
grounds of a government-operated residential complex 
could represent an unsafe condition. Castillo v. County of 
Santa Fe, 1988-NMSO-037, 107 N.M. 204, 755 P.2d 48. 

Dog-bite victim may pursue negligence claim. —A 
negligence claim is appropriate where the municipality as 
dog owner lacks knowledge of the dog's vicious propensi- 
ties and ineffectively controls the animal in a situation 
where it would reasonably be expected that injury could 
occur. Smith v. Village of Ruidoso, 1999-NMCA- 151, 128 
N.M. 470,994 P.2d 50, ‘ 


Il. BUILDINGS.. 


Duty to inspect not tantamount to operation or 
maintenance, — For premises liability under 41-4-6 
NMSA 1978, the governmental entity, must be shown 
to have both a legal interest and control of the property. 
The element of a legal interest is consistent in case law. 
Responsibility for inspection may have given the county 
some measure of control over the property. But the courts 
have never equated control alone with the specific duty 
of "operation or maintenance." Cobos v, Dona Ana Cnty. 
Hous, Auth., 1995-NMCA-132, 121 N.M. 20, 908 P.2d 250, 

Duty of care to baseball spectators. — An owner/ 
occupant of a commercial baseball stadium owns a duty 
that is symmetrical to the duty of the spectator. Specta- 
tors must exercise ordinary care to protect. themselves 


being struck by a ball is greatest, and that such screening 
must be of sufficient extent to provide adequate protection 
for as many spectators as may reasonably be expected, to 
desire such seating in the course of an ordinary game, 
because comparative negligence principles allow the fact 
finder to take into account the risks that spectators volun- 
tarily, accept when they attend baseball games as well as 
the ability of stadium owners to guard against unreason- 
able risks that are not essential to the game itself. Crespin 
v, Albuquerque Baseball Club, LLC, 2009-NMCA-105, 147 
N.M. 62, 216 P.3d 827, rev'd, Edward C. v. City of Albu- 
querque, 2010-NMSC-043, 148 N.M. 646, 241 P.3d 1086. 

Immunity not waived. — Where the decedent was ex- 
yerledleinig the effect of withdrawal from heroin when the 
metropolitan court ordered his release; the decedent was 
initially released to be transported by van as required by 
jail policy, but he exited the van; the decedent re-entered 
the metropolitan jail; the decedent was released to the jail 
parking lot without signing a waiver of van transporta- 
tion contrary to jail policy; the decedent wandered off into 
the desert and died of hypothermia; and the medical di- 
rector of the jail opined that at the time of his release, the 
decedent had no medical condition that required treat- 
ment, the city was not liable under the Tort Claims Act 
[41-4-1 through 41-4-27 NMSA 1978] on plaintiff's claim 
that the city negligently operated and maintained the jail. 
Lessen v. City of Albuquerque, .2008-NMCA-085, 144 N.M. 
314, 187 P.3d 179, cert. denied, 2008-NMCERT-005, 144 
N.M. 331, 187 P.3d 677. ’ 

Residence of adopted child. — Where a state adop- 
tion agency had a duty to make home visits to ensure that 
the home was. safe for the adopted child, but did not have 
a duty to operate and maintain the residential. building 
where the child. lived, the adoption agency was not sub- 
ject to liability under the operation and maintenance of 
a building exception. Johnson, ex rel. Estate of Cano+v. 
Holmes, 377 F. Supp..2d 1069 (D.N.M. 2004), aff'd 455. F, 
3d 1133 (10th Cir, 2006). 

Control of a licensed foster placement building as 
operation. — The court declined to broaden the waiver 
in Section 41-4-6 NMSA 1978 to apply to the negligent 
failure of the children, youth and families.department, 
after an.evaluation by the department to disclose post- 
adoption knowledge of the violent tendencies of the ad- 
opted child or urging the adoptive parents to take their 
adopted: child back into their home. Young v. Van Buyne, 


- 2004-NMCA-074, 135 N.M. 695, 92 P.3d 1269. 
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Operation or maintenance of buildings. — - The 
department of corrections was not a proper defendant in 
a wrongful death suit arising out of the escape of state 
prisoners, who,killed a store owner during a robbery, since 
the injury alleged did not occur due to a physical defect 
in a building, as contemplated by this section. Wittkowski 
v. State, Corr. Dep't, 1985-NMCA-066, 103 N.M. 526, 710 
P.2d 98, cert. quashed, 103. N,M, 446, 708 P.2d 1047; over- 
ruled on other grounds by Silva v. State, 1987-NMSC-107, 
106 N.M. 472, 745 P.2d 380. 

The "maintenance of any building" includes keeping the 
grounds of a public housing project. safe from unreason- 
able risk of harm to its residents and invitees, Castillo v. 
County of Santa Fe, 1988-NMSC-037,.107 N.M. 204, 755 
P.2d 48. 
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Waiver of immunity under this section applies to main- 
tenance of school grounds as well as to the school build- 
ing itself. Schleft v. Board of Educ., 1989-NMCA-087, 109 
N.M. 271, 784 P.2d 1014, cert. denied;.109 N.M. 232, 784 
P.2d 419, 

While this section may appropriately be setinedt a"prem- 
ises liability" statute, the liability envisioned by the stat- 
ute is not limited to claims caused by injuries occurring 
on or off a certain "premises," as the words "machinery" 
and "equipment'' reveal. Moreover, liability is predicated 
not only on "maintenance" of a piece of publicly owned 
property, suchas a building, park, or item of machinery or 
equipment, but it also arises from the "operation" of any 
such property. Bober v. N.M. State Fair, 1991-NMSC-031, 
111 N.M, 644, 808 P.2d 614. . | 

This section applies to "any building," public or private, 
that public.employees have a duty to operate and main- 
tain with ordinary care. Cobos v, Dona Ana Cnty. Hous, 
Auth.;,1998-NMSC-049, 126 N.M. 418, 970 P.2d 1143, 

Where victim's injury was caused by county's failure 
to. correct a dangerous condition created when waste 
transfer facility was constructed, facility came within the 
waiver of liability in this section negligent operation and 
maintenance of county facility. Romero v. Valencia Cnty., 
2003-NMCA-019, 133 N.M. 214, 62 P.3d 305. 

Where the child suffered from asthma; the child's par- 
ents informed the child's physical education teacher about 
the child's asthmatic condition; the physical education 
teacher agreed that the child could limit participation if 
the child felt that the physical exercise was triggering an 
attack; the child's parents noted the child's condition in 
the child's Individualizing Education Plan with the school; 
the child's parents gave consent so school personnel could 
immediately call medical personnel directly in the event 
of an attack; on the day of the child's death, a substitute 
physical education teacher required exercise that was 
more strenuous than normal; the child began having dif- 
ficulty breathing and became red in the face; when the 
child asked the substitute teacher for permission to stop, 
the teacher refused; after the physical education class, the 
child collapsed; it took the school fifteen minutes to. call 
911; school personnel tried to give the child an inhaler 
treatment but did not administer CPR even though the 
child was not breathing well and was turning blue, the 
school district's failure to implement the child's Individu- 
alizing Education Plan and the specific assurances given 
to the child's parents about the care the school was to pro- 
vide in light of the child's special needs created a danger- 
ous condition in the operation of the school for all special- 
needs children at the school and the school district's 
failure to respond adequately to the emergency created a 
dangerous condition for every student at the school. Up- 
ton v, Clovis Mun. Sch. Dist., 2006-NMSC-040, 140 N.M. 
205,'141 P.3d 1259, rev'g 2005- NMCA-085, 137 N.M. 779, 
115 P.3d 795. 

Immunity waived when relationship exists be- 
tween a state agency and facilities in which children 
are placed. — Where plaintiffs, participants in Tierra 
Blanca ranch high country youth program (TBR), a private, 
for-profit youth program in New Mexico that provides trou- 
bled adolescent residents with schooling, counseling, and 
therapy, filed a complaint against the children, youth, and 
families department (CYFD) alleging that while they were 
participants in'TBR's program, they were physically and 
emotionally abused by TBR staff and other participants, 
the district court erred in granting summary judgment in 
favor of CYFD on the ground that CYFD was.immune from 
suit under the New Mexico Tort Claims Act, because the 
building waiver in 41-4-6(A) NMSA 1978 permits suit when 
there is a duty of care created by a relationship between 
the parties and may apply when an agency undertakes .to 
provide housing for clients when permitted or required to 
do so under specific statutory authority, because. CYFD has 
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a statutory and regulatory obligation to house children in 
its care in: homes or facilities that meet ‘certain. minimum 
health and ‘safety standards, and because the questions 
of whether and under what circumstances children were 
placed at TBR by CYFD presented disputed material fac- 
tual issues. Quevedo v, Children, Youth & Families Dep't; 
2016-NMCA-101, cert. denied: 

Operation of foster home. — Because plaintiff spe- 
cifically alleges that the department knew or should 
have known before the child's placement for adoption in 
the adoptive parents' home that the child was capable of 
violent and uncontrolled behavior and that such behav- 
ior was likely to occur without. therapeutic intervention, 
plaintiff must be permitted to proceed on the merits of his 
claim that department operated the foster home within 
the meaning..of,the immunity waiver in this section. 
Young v. Van Duyne, 2004-NMCA-074; 185 N.M. 695, 92 
P.3d 1269. 

Unsafe, dangerous | or defective property condi- 
tions. — The waiver of immunity under this section may 
arise from an unsafe, dangerous, or defective condition on 
property owned and operated by the government: Castillo 
veCounty of Santa Fe, 1988-NMSC-037, 107 N.M. 204, 755 
P.2d.48,, 

Plaintiff did. os qualify as a subsequent pur- 
chaser of property and was therefore not, owed 
a duty of care by contractor. Where the district 
court granted summary judgement and dismissed plain- 
tiffs claim for negligence against defendants for. defects 
to property constructed’ by defendants and purchased 
through foreclosure by plaintiff, a. single asset entity spe- 
cifically ‘created to take control over the property, sum- 
mary judgment was proper, because plaintiff, as a wholly 
owned subsidiary of the original lender, was not a subse- 
quent purchaser to whom defendants owed an indepen- 
dent duty of care. Plaintiff.is limited to the contractual 
remedies bargained for in the construction, contract... NM- 
Emerald, LLC v, Interstate Dev., LLC, 2021-NMCA-020. 

Negligent design claims..—-This section does not 
waive immunity for a plaintiff's claims of negligent de- 
sign. Rivera.v. King, 1988-NMCA-093; 108 N.M. 5, 765 
P.2d.1187, cert. denied, 107 N.M. 785, 765 P.2d 758; Cal- 
laway v, N.M. Dep't of Corrs., 1994-NMCA-049, 117 N.M. 
637, 875 P.2d 393, cert. denied, 118°N.M. 90, 879 P.2d 91. 

In an action against a county race track by a jockey who 
was injured. when his horse veered, causing him to fall 
and strike a post and track rail, the trial court correctly 
ruled that failure to correct an alleged hazardous condi- 
tion caused by an exposed gooseneck rail did not consti- 
tute a design defect, but rather the case involved whether 
the rail was safe and related to.the operation and main- 
tenance of the track, Yardman v. San Juan Downs, Inc., 
1995-NMCA-106, 120.N.M. 751, 906 P.2d 742, cert. denied, 
120 N.M. 636, 904 P.2d.1061. 

There is no exception to premises liability for defects 
originating in design. Williams v, Central Consol. Sch. 
Dist., 1998-NMCA-006, 124 N.M. 488, 952 P.2d 978, 

A school district could be held: liable for. negligence 
in failing to correct a dangerous condition in a build- 
ing regardless of whether the condition originated in a 
defect in design. Williams v. Central, Consol. Sch, Dist., 
1998-NMCA-006, 124 N.M. 488, 952 P.2d 978. 

Life guards. — Failure of a city to provide adequate 
life guard protection, which resulted in plaintiff's injury, 
came within the ambit of negligent "operation" of a mu- 
nicipal swimming pool, and, therefore, there was a waiver 
of sovereign immunity. Leithead vu. City of Santa Fe, 
1997-NMCA-041, 123 N.M. 353, 940 P.2d 459. 

Inspection of foods and food processing. — The 
waiver of immunity for the negligence of public employ- 
ees in the operation or maintenance of any building does 
not include the inspections of foods and food manufactur- 
ing or processing operations. Martinez v. Kaune Corp., 
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1987-NMCA-131, 106 N.M. 489, 745 P.2d 714, cert. denied, 
106 N.M. 489, 744 P.2d 912, overruled on other grounds by 
Williams v. Cent. Consol. Sch. Dist,, 1998-NMCA-006, 124 
N.M. 488, 952 P.2d 978. 

Operation and maintenance of penitentiary. — 
The "operation" and "maintenance" of the penitentiary 
premises, as these terms are used in this section, does 
not include the security, custody, and classification of in- 
mates. The purpose of this section is to ensure the general 
public's safety by requiring public employees to exercise 
reasonable care in maintaining and operating the physi- 
cal premises owned and operated by the government. The 
prison’ official in this case was not operating and main- 
taining the prison's physical premises when the official 
negligently'classified the plaintiff as an inmate that could 
be released into the general prison population. Rather, the 
official was performing an administrative function asso- 
ciated with the operation of the corrections system. This 
section does not waive immunity when public employees 
negligently perform such administrative functions. Archi- 
beque v. Moya, 1993-NMSC-079, 116 N.M: 616, 866 P.2d 
344, 

Prisoner's suit for injuries caused by other in- 
mates. — In a suit brought by a former penitentiary in- 
mate for damages resulting from injuries sustained when 
the inmate was assaulted by other inmates, the state 
was not liable under the doctrine of respondeat supe- 
rior, If immunity had been waived, the particular agency 
that caused the harm (i.e., the corrections department) 
could have been held liable for the negligent act or omis- 
sion of its public employees, but not the state. Gallegos 
v. State, 1987-NMCA-150, 107 N.M. 349, 758 P.2d 299, 
cert. quashed, 107 N.M. 314, 757 P.2d 370, overruled on 
other grounds by Williams v. Central Consol. Sch. Dist., 
1998-NMCA-006, 124 N.M. 488, 952 P.2d 978. 

This section did not provide a waiver of immunity for a 
claim by a former inmate, that he was injured by a mop 
wringer wielded by another inmate. No claim was made 
that any physical defect existed with the mop wringer 
or that a defect caused the plaintiff's injuries. Gallegos 
v. State, 1987-NMCA-150, 107 N.M. 349, 758 P.2d 299, 
cert. quashed, 107 N.M. 314, 757 P.2d 370; overruled on 
other grounds by Williams v. Cent. Consol. Sch. Dist., 
1998-NMCA-006, 124'N.M. 488, 952 P.2d 978. 

This section contemplates waiver of immunity if due 
to the alleged negligence of public employees an injury 
arises from an unsafe, dangerous, or defective condition 
on property owned and operated by the government. The 
plaintiff states a claim sufficient to waive immunity under 
this section because the defendants (department of cor- 
rections and prison guards) knew or’should have known 
that roaming gang members with ’a known propensity for 
violence had access to potential weapons in the recreation 
area, that such gang members created a dangerous condi- 
tion on the premises of the penitentiary, and that the dan- 
ger to other inmates was foreseeable. Callaway v. N.M. 
Dep't of Corr., 1994-NMCA-049, 117 N.M. 687, 875 P.2d 
393, cert. denied, 118 N.M. 90, 879 P.2d 91. 


III. PUBLIC PARKS. 


Condition creating risk to general public. — The 
policy of the state fair officials to require security officers 
to blindly follow instructions of parking attendants to 
eject persons from fairgrounds property created a poten- 
tially dangerous condition and, in a case when the neg- 
ligence of parking attendants combined with that policy 
to cause injury to the plaintiff, immunity of the state fair 
was waived. Baca v, State, 1996-NMCA-021, 121 N.M. 395, 
911 P2d 1199, ; , 

Original purpose of recreational park not con- 
trolling. — Sovereign immunity was waived since the 
plaintiff was injured by diving off a raft in a lake at a park 
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even though the original purpose of the lake may have 
been for storage and diversion of water. Under the lease 
between the stream commission (owner) and the recre- 
ation division (lessee), the park was to be used "for recre- 
ational purposes and for no other purpose," the park was 
not used for diversion or storage of water at the time of the 
accident, but the park was in fact used only for swimming, 
diving, boating, fishing, and other recreational activities. 
Bell v. N.M. Interstate Stream Comm'n, 1993-NMCA-164, 
117 N.M. 71, 868 P.2d 1296, cert. denied, 117 N.M. 121, 
869 P.2d 820 (1994). 

State fairground constituted a "building or public 
park" the negligent operation or maintenance of which, if 
it led to an unsafe or dangerous condition on the property, 
would give rise to liability under this section. Bober v. N.M. 
State Fair, 1991-NMSC-031, 111 N.M. 644, 808 P.2d 614. 

State fair was not immune from liability under the Tort 
Claims Act [41-4-1 through 41-4-27 NMSA 1978] for inju- 
ries sustained by a passenger in an automobile involved 
in an accident arising from a large number of cars exit- 
ing the fairgrounds onto a city street following a rock con- 
cert held on state fairground premises leased by concert 
promoter. Bober v. N.M. State Fair, 1991-NMSC-031, 111 
N.M. 644, 808 P.2d 614. 


IV. MACHINERY. 


Operation of machinery and equipment. — This 
section by its terms operates as a waiver of immunity for 
claims arising from the operation of machinery and equip- 
ment. Garner v, Department of Corrs., 1995-NMCA-108, 
120 N.M. 547, 903 P.2d 858. 

This section applied to a prisoner's claim for injures sus- 
tained in the prison industries paint shop, allegedly due 
to failure to provide the prisoner with safety glasses or 
training in the use of an electric wire brush, because the 
claim did not relate to administrative functions of the cor- 
rections system, such as supervision and classification of 
prisoners, but related to the operation or maintenance of 
machinery or equipment. Garner v. Department of Corrs., 
1995-NMCA-103, 120 N.M, 547, 903 P.2d 858. a 

"Maintenance" or "operation" of a vehicle, — In a 
wrongful death suit, the actions of a state police emer- 
gency response officer, in supervising the removal of a pri- 
vately owned trailer from a highway in a condition that 
eventually caused the death of plaintiffs decedent, were 
not within the meaning of "maintenance" or "operation" 
as those terms are used in this section and, accordingly, 
immunity was not waived. Caillouette v. Hercules, Inc., 
1992-NMCA-008, 113 N.M. 492, 827 P.2d 1306, cert. de- 
nied, 113 N.M. 352, 826 P.2d 573. 


V. EQUIPMENT AND FURNISHINGS. 


Negligent maintenance of equipment may include 
failure to act. Rickerson v. State, 1980-NMCA-050, 94 N.M. 
473, 612 P.2d 703, cert. denied, 94 N.M. 675, 615 P.2d 992. 

Placement of signals and signs. — Where the plain- 
tiffs allegations, in large part, concern the placement of 
signals and signs, the state of New Mexico does not enjoy 
immunity for such decisions, and whether signs or signals 
were necessary is a question for the jury. Blackburn v. 
State, 1982-NMCA-073, 98.N.M. 34, 644 P.2d 548. 

Fire trucks and all pertinent equipment could be in- 
cluded in the phrase "machinery, equipment and furnish- 
ings." McCurry v. City of Farmington, 1982-NMCA-055, 97 
N.M. 728, 643 P.2d 292. 


aA IRRIGATION AND CONSERVANCY 
FACILITIES. 


Operation of lake used for water diversion or 
storage. — A father could not maintain an action against 
state agencies for injuries caused to son while tubing on 
a man-made lake which was used for the diversion or 
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storage of water. The statutory immunity found in the 
first sentence of this section must give way to the more 
specific statutory provisions in the second sentence which 


reestablishes immunity in "works used for diversion or 


storage of water". Allocca v, N.M. Dep't of Energy Minerals 
& Natural Res., 1994-NMCA-117, 118 N.M, 668, 884 P.2d 
824, cert. denied, 118 N.M. 731, 885 P.2d 1325. 

Operation of lake used for both recreation and 
diversion and storage purposes. — Since water diver- 
sion and storage were among the current uses of a lake 
which was also used for recreational purposes, govern- 
ment entities and their employees responsible for the 
existence and maintenance of the park in which the lake 
was located were entitled to immunity. Bell v. N.M. In- 
terstate Stream Comm'n, 1996-NMCA-010, 121 N.M. 328, 
911 P.2d 222. 

The Parks and Recreation Division was entitled to gov- 
ernmental immunity under this section; the Elephant 
Butte Reservoir is a "works used for diversion or storage of 
water" for the purposes of this section, although the state 
operates the area as a recreational park. Chaleunphonh v. 
Parks & Recreation Div., 1996-NMCA-066, 121 N.M. 801, 
918 P.2d 717, cert. denied, 121 N.M. 783, 918 P.2d 369. 

Liability arising from the maintenance of water 
diversion channels. — The natural interpretation of the 
second sentence of this section is that it preserves immu- 
nity with respect to damages arising out of the operation 
and maintenance of works used for diversion or storage of 
water in public parks and on the grounds of public build- 
ings. The immunity preserved by this sentence does not, 
however, extend to liability arising from the maintenance of 
diversion channels on public property in general. Espander 
v. City of Albuquerque, 1993-NMCA-031, 115 N.M, 241, 849 
P.2d 384, overruled on other grounds by Bybee v. City of Al- 
buquerque, 1995-NMCA-061, 120 N.M. 17, 896 P.2d 1164, 

The city was immune from liability for injuries 
caused when the plaintiff stepped in a flood control di- 
version channel running through a city park. Bybee uv, 
City of Albuquerque, 1995-NMCA-061, 120 N.M. 17, 896 
P.2d 1164 (overruling City of Albuquerque v. Redding, 
1980-NMSC-011, 93 N.M. 757, 605 P.2d 1156 and Es- 
pander v. City of Albuquerque, 1993-NMCA-031, 115 N.M. 
241, 849 P.2d 384). 


41-4-7. Liability; airports. 


Operation of canals and ditches by irrigation 
district immune. — This section does not waive im- 
munity for the operation of canals and ditches by an ir- 
rigation district. Tompkins v. Carlsbad Irrigation Dist., 
1981-NMCA-072, 96 N.M: 368, 630 P.2d 767. 

Plaintiffs’ claim against a state irrigation district for inju- 
ries sustained by their son while playing near an irrigation 
ditch on state land was barred by the Tort Claims Act be- 
cause an injury in an irrigation ditch falls within the excep- 
tion to the state's waiver of immunity set forth in this section 
for injuries that arise out of "the operation or maintenance 
of works used for diversion or storage of water." Noriega v. 
Stahmann Farms, Inc., 1992-NMCA-010, 118 N.M. 441, 827 
P.2d 156, cert. denied, 113 N.M. 449, 827 P.2d 837. 

Unsafe, dangerous or defective property condi- 
tions. — This section probably waives immunity where, 
due to public employee negligence, an injury arises from 
an unsafe, dangerous or defective condition on govern- 
mental property. 1990 Op. Att'y Gen. No. 90-13. 

Law reviews. — For survey, "Torts: Sovereign and 
Governmental Immunity in New Mexico," see 6 N.M. L. 
Rev. 249 (1976). 

For article, "Constitutional Torts and the New Mexico 
Torts Claims Act," see 13 N.M.L. Rev. 1 (1983). 

For note, "Torts: Smith v. Ruidoso: Tightening the Leash 
on New Mexico's Dogs,'' see 32 N.M.L. Rev. 335 (2002). 

Am. Jur. 2d, A:L.R. and C.J.S. references. — 57 Am. 
Jur. 2d Municipal, County, School, and State Tort Liability 
§§ 125, 126,.274 et seq.; 59 Am. Jur. 2d Parks, Squares, 
and Playgrounds §§ 43 to 56. 

Governmental liability from operation: of zoo, 92 
A.L.R.3d 832. 

Liability of university, college, or other school for failure 
to protect student from crime, 1 A.L.R.4th 1099. 

Liability to one struck by golf ball, 53 A.L.R.4th 282. 

State's liability for personal injuries from criminal at- 
tack in state park, 59 A.L.R.4th 1236. 

Liability to one struck by golf club, 63 A.L.R.4th 221. 

Liability for injury incurred in operation of power golf 
cart, 66 A.L.R.4th 622. 

67 C.J.S. Officers and Public Employees § 208. 


A. The immunity granted pursuant to Subsection A of Section 4 [41-4-4, NMSA-1978] of the 
Tort Claims Act does not apply to liability for damages resulting from bodily injury, wrongful 
death or property damage caused by the negligence of public employees while acting within the 
scope of their duties in the operation of airports. 

B. The liability imposed pursuant to Subsection A of this section shall not include liability for 
damages due to the existence of any condition arising out of compliance with any federal or state 
law or regulation governing the use and operation of airports. 


History: 1953 Comp., § 5-14-7, enacted by Laws 
1976, ch. 58, § 7. 


* ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — Liabil- 
ity for civilian skydiver's or parachutist's injury or death, 
95 A.L.R.3d 1280. 


Air carrier's liability for injury from condition of airport 
premises, 14 A.L.R.5th 662. 

Liability of owner of wires, poles, or structures struck by 
aircraft for resulting injury or damage, 49 A.L.R.5th 659. 


41-4-8. Liability; public utilities. 


A. The immunity granted pursuant to Subsection A of Section 4 [4 4-4N MSA 1978] of the 
Tort Claims Act does not apply to liability for damages resulting from bodily injury, wrongful 
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death or property damage caused by the negligence of public employees while acting within the 
scope of their duties in the operation of the following public utilities and services: gas; electricity; 
water; solid or liquid waste collection or disposal; heating; and ground transportation. 
B. The liability imposed pursuant to Subsection A of this section shall not include liability for 

damages resulting from bodily injury, wrongful death or property damage: 

(1) caused. by a failure to provide an adequate supply of gas, water, electricity or services 
as described in Subsection A of this section; or 

(2) arising out of the discharge, dispersal, release or escape of smoke, vapors, soot, funni: 
acids, alkalis, toxic chemicals, liquids or gases, waste materials or other irritants, contaminants or 
pollutants into or upon land, the atmosphere or any watercourse or body of water. 


History: 1953 Comp., § 5-14-8, enacted by Laws 1995-NMCA-061, 120 N.M. 17, 896 P.2d 1164 (overruling 
1976, ch. 58, § 8. City of Albuquerque v. Redding, 1980-NMSC-011, 93 N.M. 
757,605 P.2d 1156 and Espander v. City of Albuquerque, 
ANNOTATIONS | 1993-NMCA-031, 115 N.M. 241, 849 P.2d 384), ) 

Two-year statute of limitations applicable to neg- No exemption from liability for negligent mainte- 
ligence suit involving public utility's employee. — nance of service facility. ate If the city negligently main- 
Section 41-4-15 NMSA 1978 of the Tort Claims Act, allow- tains an adequate service facility pr ovided by it, that neg- 
ing two years to bring suit, and not the one-year (now two) ligence. has no statutory exemption from liability. Holiday 
limitation of 37-1-24. NMSA 1978, which refers to the time Mgmt, Co. v, City of Santa Fe, 1980-NMSC-048, 94 N.M. 

for bringing suits in’ negligence against any city, town or 368, 610 Pp 2d 1197, ‘ ; 
village, or any officers thereof, applies to a suit for neg- _ Liability for maintenance of bicycle path. — City 
ligence of a public employee’in the operation of a public is not immune from suit brought for personal injuries sus- 


utility. Cozart v. Town of Bernalillo; 1983-NMCA-053, 99 tained where front wheel of bicycle slipped through drain 
M. 663°P. 3 : sor tac201t ‘ grate located in road designated as bicycle path. City of Al- 
Se a eee ee buquerque v. Redding, 1980-NMSC-011, 93 N.M. 757, 605 
"Operation" of public utilities and services. — The P.2d. 1156, overruled on other grounds by Bybee v. City of 


Albuquerque, 1995-NMCA-061, 120 N.M. 17, 896 P.2d 1164. 

Negligent maintenance of gas service. — If a city 
negligently maintains a gas service provided by it beyond 
purposes of Subsection A and is not activity for which sov- the statutorily prescribed five-mile limit, that negligence 


Spa 2 iti tired cyl vii Car Care, is actionable and there exists no sovereign immunity to 
Tear NMC, We 113, 10@M ME: 376, 743 P. heres peering: aan shield it from liability under the Tort Claims Act [41-4-1 


Fire department is not a public utility and’ the through 41-4-27 NMSA 1978]. Cole v. City of Las Cruces, 
legislature intended» the ,application of this\ section 1983-NMSC-007, 99 N.M. 302, 654 P.2d 629. 
only to public utilities. McCurry v. City of Farmington, Law reviews. — For note, "Municipal Assumption of 


inspection by a city of a private sewer clean-out at the 
time of its initial construction is not part of the "opera- 
tion" of a liquid waste collection or disposal utility for the 


1982-NMCA-055, 97 N.M. 728, 643 P.2d 292: Tort Liability for Damage Caused by Police Officers," see 1 
Runoff water. — Paragraph B(2) of this section did not N.M.L. Rey. 263 (1971). 
preserve a city's immunity for liability arising from prop- For survey, "Torts: Sovereign and Governmental Immu- 
erty damage and personal injury caused by flooding onto nity in New Mexico," see 6 N.M.L, Rev. 249 (1976), 
resident's property by water that came from a city arroyo, Am, Jur. 2d, A.LR. and C.J.S. references. bps Liability 
This paragraph does not include runoff water. Espander v. of gas or electric light or power company for injury to fire- 
City of Albuquerque, 1993-NMCA-0381, 115 N.M. 241, 849 man, policeman or other public employee seeking to prevent 
P.2d 384, overruled on other grounds by Bybee v. City of Al- damage to person or property of others, 61 A.L.R, 1028. 
buquerque, 1995-NMCA-061, 120 N.M. 17, 896 P.2d 1164. Liability for overflow of water confined or diverted for 
Storm, runoff water was not "liquid: waste" and, there- public water purposes, 91 A.L.R.3d 1065. 
fore, a flood control, diversion channel carrying. the Liability for injury or death resulting when object is 
runoff was not a public utility for which immunity is ‘manually brought into contact with, or close sical to, 


waived under this section. Bybee v. City of Albuquerque, electric line, 33 A.L.R.4th 809: 


41-4-9. Liability; medical facilities, 


The immunity granted pursuant to Subsection A of Section 41-4-4 NMSA 1978 does not apply to 
liability for damages resulting from bodily injury, wrongful death or property damage caused. by the 
negligence of public employees while acting within the scope of their duties in the operation of any 
hospital, infirmary, mental institution, clinic, dispensary, medical care home or like facilities. 


History: 1953 Comp., § 5-14-9, enacted by Laws metropolitan court ordered his release; the decedent was 
1976, ch. 58, § 9; 1977, ch. 386, § 6. initially released to be transported by van as required by 
Emergency clauses. — Laws 1977, ch. 386, §23 con- jail policy, but he exited the van; the decedent re-entered 
tained an emergency clause and was approved April 8, 1977. the metropolitan jail; the decedent was released to the jail 
parking lot without signing a waiver of van transportation 

ANNOTATIONS contrary to jail policy; the decedent wandered off into the 

Immunity not waived. — Where the decedent was ex- desert and died of hypothermia; and the medical director 
periencing the effect of withdrawal from heroin when the of the jail opined that at the time of his release, the dece- 


dent had no medical condition that required treatment, 
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the city was not liable under the Tort Claims Act [41-4-1 
through 41-4-27 NMSA 1978] on plaintiff's claim that the 
jail did not provide the decedent adequate medical care. 
Lessen v. City of Albuquerque, 2008-NMCA-085, 144 N.M. 
314, 187 P.3d 179, cert: denied, 2008-NMCERT-005, re 
N.M. 331, 187 P.3d 677. 

Specific waiver of immunity. — A specific waiver 
of immunity exists pursuant to this section and 41-4-10 
NMSA 1978, making a hospital liable for any negligence 
by its employees who had a duty to employ reason- 
able care in providing health care services and operat- 
ing the facility. Brenneman v. Board of Regents of UNM, 
2004-NMCA-003, 135 N.M. 68, 84 P.3d 685, cert. denied, 
2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668. 

Damages for loss of consortium recoverable. — 
The plain language of the Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978], cases interpreting it, and its leg- 
islative history all indicate that loss of consortium dam- 
ages should be recoverable under this section and 41-4- 
10 NMSA 1978; persons claiming loss of consortium are 
foreseeable plaintiffs under traditional tort concepts, and 
loss of consortium as a type of damage "resulting from 
bodily injury" fits with the its characterization as a de- 
rivative claim. Brenneman v. Board of Regents of UNM, 
2004-NMCA-003, 135 N.M. 68, 84 P.3d 685, cert. denied, 
2003-NMCERT-003, 135 N.M. 51, 84 P.3d 668. 

"Operation" should not be extended to include funding 
decisions by a county or the allocation or nonallocation of 
funds. Gallegos v. Trujillo, 1992-NMCA-090, 114 N.M. 435, 
839 P.2d 645, cert. denied, 114 N.M. 314, 838 P.2d 468. 

"Like facilities". — A foster home is not "like" a hos- 
pital, infirmary, mental institution, clinic, dispensary, or 
medical care home. M.D.R. v. State ex rel. Human Servs, 
Dep't, 1992-NMCA-082, 114 N.M. 187, 836 P.2d 106. 

The office of Medical Imvestigator at the University 
of New Mexico is not a "like facility." Ross v. Board of 
Regents of the Univ. of N.M., 599 F. 3d 1114 (10th Cir, 
2010). 

Activities of animal control center excluded. — 
Activities of an animal control center do not fall within 
this exception to the governmental immunity granted 
to a city. Redding v. City of Truth or Consequences, 
1984-NMCA-132, 102 N.M. 226, 693 P.2d 594. 

Operation of facility by department of health. — 
Health and environment department's (now department 
of health's) regulation of a community mental health facil- 
ity did not constitute operation of the facility within the 
meaning of this section, where the department did not step 
into the clinical decision-making process of the facility. 
Armijo v. Department of Health & Env't, 1989-NMCA-043, 
108 N.M. 616, 775 P.2d 1333. 


TORT CLAIMS 
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Law reviews. — For survey, "Torts: Sovereign and 
Governmental Immunity in New Mexico," see 6 N.M.L. 
Rev. 249 (1976). 

For article, "Constitutional Torts and the New Mexico 
Torts Claims Act," see 13 N.M.L. Rev. 1 (1983). 

Am. Jur. 2d, A.L.R. and C.J.S. references, — Liabil- 
ity of private, noncharitable hospital or sanitarium for 
improper care or treatment of patients, 22 A.L.R. 341, 39 
A.L.R. 1431, 124 A.L.R. 186. 

. Immunity from liability for damages in — of state or 
governmental unit or agency in operating hospital, 25 
A.L.R.2d 203, 18 A.L.R.4th 858. 

Hospital's liability for patient's injury or death as result 
of fall from bed, 9 A.L.R.4th 149, 

Liability for wrongful autopsy, 18 A.L.R.4th 858. 

Hospital! S liability for mentally deranged ie no s self- 
inflicted injuries, 36 A.L.R.4th 117, 

Hospital's liability for patient's injury or death result- 
ing from escape or attempted escape, 37 A.L.R:4th 200. 

Liability of hospital or sanitarium for negligence of phy- 
sician or surgeon, 51 A.L.R.4th 235. 

Medical malpractice; hospital's liability for injury alleg- 
edly caused by failure to have properly qualified staff, 62 
A.L.R.4th 692, 

Liability for injury or death allegedly caused by activi- 
ties of hospital "rescue team", 64 A.L.R.4th 1200. 

Medical malpractice in performance of legal abortion, 
69 A.L.R.4th 875. 

Liability of hospital for injury to person invited or per- 
mitted to accompany patient during emergency room 
treatment, 90 A.L.R.4th 478. 

Liability of hospital, physician, or other medical person- 
nel for death or injury from use of drugs to stimulate la- 
bor, 1 A.L.R.5th 248. 

Liability of hospital, physician, or other medical per- 
sonnel for death or injury to mother or child caused by 
improper administration of, or failure to administer, anes- 
thesia or tranquilizers, or similar drugs, during labor and 
delivery, 1 A.L.R.5th 269. 

Hospital liability as to diagnosis and care of patients in 
emergency room, 58 A.L.R.5th 613. 

Liability of hospital or medical practitioner under doc- 
trine of strict liability in tort, or breach of warranty, for 
harm caused by drug, medical instrument, or similar de- 
vice used in treating patient, 65 A.L.R.5th 357, 

Action under 42 USCS § 1983 against mental institu- 
tion or its staff for injuries to institutionalized person, 118 
A.L.R, Fed. 519. 

14 C.J.S. Charities § 58; 20 C.J.S. Counties § 166. 


41-4-10. Liability; health care providers. 


The immunity granted pursuant to Subsection A of Section 41-4-4. NMSA 1978 does not apply 
to liability for damages resulting from bodily injury, wrongful death or property damage caused by 
the negligence of public employees licensed by the state or permitted by law to provide health care 
services while acting within the scope of their duties of providing health care services. 


a 


History: 1953 Comp., § 5-14-10, enacted by Laws 
1976, ch. 58, § 10; 1977, ch. 386, § 7; 1978, ch. 166, § 2. 

Emergency clauses. — Laws 1978, ch. 166, § 20 con- 
tained an emergency clause and was approved April 6, 1978. 


ANNOTATIONS 


"Public employees" — Employees at a community 
mental health facility regulated by the health and envi- 
ronment department (now department of health) were not 
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"public employees" within the meaning of the Tort Claims 
Act [41-4-1 through 41-4-27 NMSA 1978] because the 
regulatory scheme did not give the department the right 
to control the details of the work of the facility. Armijo v. 
Department of Health & Env't, 1989- MCE: 043, 108 N.M, 
616, 775 P.2d 1333. , 

Health care providers. — The lezietae inet in partially 
waiving the state's sovereign immunity, clearly intended to 
limit "health care providers" to those who cure or prevent 
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impairments of the normal state of the body. M.D.R. v. Liability of hospital or sanitarium for negligence of phy- 
State ex rel. Human Servs, Dep't, 1992-NMCA-052, 114 sician or surgeon, 51 A.L.R.4th 235, 
N.M. 187, 836 P.2d 106. Liability for injury or death allegedly caused by netiiehs 
Law reviews. — For article, "Coustifationgl Torts and . ties of hospital "rescue team", 64 A.L.R.4th 1200, 
the New Mexico Torts Claims Act," see 13 N.M.L. Rev, 1 - | Medical malpractice in benformance of legal. vor tippe 
(1983). 69 A.L.R.4th 875. 
Am. Jur. 2d, AL. R. and C.J.S. references. — 40 Am. Liability of hospital for injury to person invited or per- 
dur. 2d. Hospitals §§ 15, 38. mitted to accompany, patient during emergency room 
Liability of private, noncharitable hospital or sanitar- treatment, 90 A.L.R.4th:478: 
ium for improper care or treatment of patients, 22 A.L.R.. Liability of hospital, physician, or other medical person- 
341, 89. A.L.R. 1431, 124 A.L.R. 186. nel for death or injury from use of drugs to stimulate la- 
Immunity from liability for damages in tort of state or bor, 1 A.L.R.5th 248. 
governmental unit or agency in operating hospital, 25 Hospital liability as to diagnosis and care of patients in 
A.L.R.2d 208, 18 A.L.R.4th 858. emergency room, 58 A.L.R.5th 613): 
Governmental tort liability for injuries caused by negli- Liability of hospital or medical practitioner under doc- 
gently released individual, 6 A.L.R.4th 1155, trine of strict liability in tort, or breach of warranty, for 
Liability for wrongful autopsy, 18 A.L.R.4th 858. harm. caused by drug, medical instrument, or similar de- 
Physician's liability to third person for prescribing drug vice used, in treating patient, 65 A.L.R.5th 357. 


to known drug addict, 42 A.L.R.4th 586. 14.C.J.S. Charities § 58; 20 C.J.S. Counties § 1664). 


41-4-11. Liability; highways and streets. 


A. The immunity granted pursuant to Subsection A of Section 41-4-4 NMSA 1978 does not 
apply toiliability for damages resulting from bodily i injury, wrongful death»or property damage 
caused by the negligence of public employees while acting within the scope of their duties during 
the construction, and in subsequent maintenance, of any bridge, culvert, highway, roadway, street, 
alley, sidewalk or parking area. 

B. The liability for which immunity has been waived pursuant to Subsection A of this section 
shall not include liability for damages caused by: 

(1) a defect in plan or design of any bridge, culvert, highway, roadway, street, -alley, side- 
walk or parking area; 
(2) the failure to. construct or reconstruct any bridge,, culvert, highway, roadway, street, 
alley, sidewalk or parking area; or 
(3) a deviation from standard geometric design practices for any bridge; culvert, highway, 
roadway, street, alley, sidewalk or parking area allowed on a case-by-case basis for appropriate cul- 
tural, ecological, economic, environmental, right-of-way, through Indian Ans, historical or techni- 
cal reasons; provided that the deviation: 
(a) is required by extraordinary circumstances; 
(b) has been approved by the governing authority; and 
(c) is reasonable and necessary as determined by the application of sound engineer- 
ing principles taking into consideration the appropriate cultural, ecological, economic, environ- 
mental, right-of-way through Indian lands, historical or technical circumstances. 

C. Allirrigation and conservancy districts that authorize a portion of their property to be used 
as a road available for use by the general public, and their employees acting lawfully and within 
the scope of their duties, are excluded from the waiver of immunity under Subsection A of this sec- 
tion in regard to that portion of property; provided that the: 

(1), irrigation or conservancy district has entered into a written. agreement with the state 
agency or governmental entity operating and maintaining that road;.and 

(2) state agency or governmental entity has agreed to assume the operation and mainte- 
nance of that.portion of the district's property used for that.road. 

D. The state agency or governmental entity operating and maintaining the road available for 
use by the general public pursuant to Subsection C of thie section shall be SURIAC © to kabiliten as 
provided in the Tort Claims Act. 


History: 1953 Comp., § 5-14-11, enacted by Laws of their property for use as a roadway by the public or a 
1976, ch. 58, § 11; 1977, ch. 386, § 8; 1991, ch. 205, § 2; governmental entity, and provided that a state agency or 
2019, ch. 104, § 1. governmental entity operating and maintaining the road 

The 2019 amendment, effective June, 14, 2019, pro- owned by these districts is subject to liability as provided 


vided an exclusion from the waiver of immunity for i irri- in the Tort Claims Act; and added Subsections C and D. 
gation and conservancy districts that authorize a portion te ~e 
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The 1991 amendment, effective July 1, 1991, in Sub- 
section A, substituted "41-4-4 NMSA 1978" for "14-4 
NMSA 1953" and substituted "duties during the construc- 
tion, and in) subsequent maintenance of any bridge" for 
"duties in the maintenance of or for the existence of any 
bridge"; and, in Subsection B, added nile wn (3) and 
made a related stylistic change. 


ANNOTATIONS 


‘Slip and fall instruction. — Where plaintiff tripped 
and fell over a city water meter in an alley, the court 
erred in refusing to give the basic slip and fall instruc- 
tion, UJI 1318 NMRA, together with UJI 13-1317 NMRA; 
which states the general duty of a city to maintain its 
alleys in a safe condition, because the slip and fall in- 
struction includes the elements that a city has a duty to 
maintain alleys in a safe condition whether or not a dan- 
gerous condition is obvious and whether or not the city 
has notice of any condition that it would have discovered 
upon reasonable inspection. Benavidez v. City of Sorer: 
2007-NMSC-026, 141 N.M. 808; 161 P.3d'853. > 

Purpose of section. — This section must be construed 
to effectuate its remedial purpose of ensuring that high- 
ways are made safe and kept safe for the traveling public. 
Rutherford v. Chaves Cnty., 2008-NMSC-010, 183 N.M. 
756,69 P.3d1199. » 

Traditional concepts of negligence. — Liability 
under this act is premised on traditional concepts of neg- 
ligence. Lujan v. N.M. Dep't of Transp., = NMCA-005, 
cert. denied, 2014-NMCERT-010. 

Requirements of negligence sationt — A negli- 
gence action under this act requires that there be a duty 
owed from the defendant to the plaintiff, that based on 
a standard of reasonable care under the circumstances, 
the defendant breached that duty, and that the’ breach 
was a cause in fact and proximate cause of the plaintiff's 
damages. Lujan v. N.M. Dep't of Transp. , 2015-NMCA-005, 
cert. denied, 2014-NMCERT-010. 

Duty of ordinary care. — The state has a duty to 
exercise ordinary care in the maintenance of its high- 
ways, but foreseeability is not a factor to consider when 
determining the existence of a duty and is relevant only 
to determining whether there is a breach of duty. Lujan 
v. N.M. Dep't of Transp., 2015-NMCA-005, cert. denied, 
2014-NMCERT-010. 

Questions of fact for a jury. — Whether a defakddar 
breached the duty of ordinary care and whether an act or 
omission may be deemed a proximate cause of an injury are 
questions of fact for a jury to decide, Lujan v. NM. Dep't of 
Transp., 2015-NMCA-005, cert. denied, 2014-NMCERT-010. 

Wrongful death action. — In a wrongful death’ ac- 
tion, where the state department of transportation had 
a duty'to maintain roadways in a safe condition for the 
benefit of the public, including reasonable inspections of 
roadways in order to identify and remove dangerous de- 
bris, and where department failed’ to exercise ordinary 
care in its duty, there were questions of fact as to whether 
the department'had constructive notice of the danger- 
ous debris, whether the department breached a duty to 
decedent, and whether the department's failure to act 
was the proximate cause of the accident, making sum- 
mary judgment improper. Lujan v. N.M. Dep't of Transp., 
2015-NMCA-005, cert. denied, 2014-NMCERT-010. 

The legislature did not intend design immu- 
nity to continue in perpetuity. Martinez v. N.M. 
Dep't of Transp., 2013-NMSC-005, 296 P.3d’ 468, ve? g 
2011-NMCA-082, 150 N.M. 204, 258 P.3d 483. 

Remediation measures are maintenance. — Main- 
tenance is not limited to upkeep and repair. The duty to 
maintain a roadway subsumes within it a duty to remedi- 
ate a known, dangerous condition, regardless of whether 
the source of that danger can be traced back to a design 
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feature. It requires a reasonable response to the known 
dangerous condition on a roadway. When the reasonable- 
ness of that response pertains to traffic controls, it is not 
measured just by size and weight, permanence or mobil- 
ity; whether the defect is a structural element or is more 
transitory in nature. Martinez v, N.M. Dep't of Transp., 
2013-NMSC-005, 296 P.8d 468, rev'g 2011-NMCA-082, 
150. N.M., 204, 258 P.3d 483. 

Where a state road was designed partially with and 
partially without center lane barriers to prevent cross- 
over collisions; while passing another car, the driver of 
a car in the eastbound lane lost control of the car, skid- 
ded, and collided head-on with the decedents' car: in the 
west bound lane; barriers were not installed at. the site 
of the cross-over collision; and plaintiffs offered evidence 
of other cross-median, fatal collisions that had occurred 
within the two mile stretch of road that-included the site 
of the collision and citizen complaints regarding the lack 
of a center barrier, defendant's decision not! to install 
post-construction barriers at the site of the collision, af- 
ter being alerted of a potentially dangerous condition at 
the general location of the collision, was a matter of main- 
tenance, not of design. Martinez v. N.M. Dep't of Transp., 
20138-NMSC-005, 296 P.3d. 468, rev'g 2011-NMCA-082, 
150 N.M, 204, 258 P.3d 483. 

Relevant evidence of dangerous condition, — De- 
pending on the particular.characteristics of the road, evi- 
dence of other collisions occurring in the general area of 
a particular collision or in other areas with similar char- 
acteristics, may be relevant to whether the department 
of transportation was on notice of a dangerous condition. 
Martinez v. N.M. Dep't of Transp., 2013-NMSC-005, 296 
P.8d 468, rev'g 2011-NMCA-082,,150 N.M. 204, 258 P.3d 
483, 

Where a state road was aicianed paxtiolls with and 
partially without center lane barriers to prevent cross- 
over collisions; while passing another car, the. driver of 
a car in the.east bound lane lost control of the car,-skid- 
ded, and collided head-on with the decedents' car in the 
west bound lane; barriers were not installed at the site 
of the cross-over collision;.and plaintiffs offered evidence 
of other cross-median, fatal collisions that had occurred 
within the two mile stretch of road that.include the site of 
the collision and citizen complaints regarding the lack of 
a center barrier to. show that defendant negligently failed 
to remedy a dangerous condition when it chose not to in- 
stall cross-over barriers after.it had been put on notice of 
a dangerous condition, the district court erred in limiting 
the evidence to the site of the collision. Martinez v..NiM. 
Dep't of Transp., 2018-NMSC-005, 296 P.3d 468, reuv'g 
2011-NMCA-082, 150 N.M..204, 258 P.3d 483. 

Purpose of waiver of sovereign immunity in 
maintenance of highways‘is to protect the public. Fire- 
man's Fund Ins, Co. v, Fucker, 1980-NMCA-082, 95. N.M. 
56, 618 P.2d 894. 

"Maintenance" as. used.in this section means. up- 
keep. and repair, Cardoza v. Town, of Silver City, 
1981-NMCA-061, 96 N.M. 130; 628 P.2d 1126; cert. denied, 
96 N.M. 116, 628 P.2d 686 ; Smith.v. Village of Corrales, 
1985-NMCA-121, 103.N.M..734, 713 P.2d 4, cert. denied, 
103 N.M, 740,718 P.2d 556 (1986). 

The 1991 legislative amendment specifically repudiated 
the decision of the New Mexico Supreme Court in Miller v. 
N.M. Dep't of Transp., 1987-NMSC-081, 106 N.M. 253, 741 
P.2d.13874, which construed "maintenance" such that the 
issuance of oversize vehicle permits for transport of a mo- 
bile home over a, winding road on a busy holiday weekend 
fit within the statutory waiver of immunity under the Tort 
Claims Act [41-4-1 through 41-4-27 NMSA 1978]. Ruther- 
ford v. Chaves Cnty, 2008-NMSC-010, 133 N.M. 756, 69 
P.3d 1199, 
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Subsection B grants immunity for road de- 
sign issues. Bierner v. City of Truth or Consequences, 
2004-NMCA-093, 1386 N.M. 197, 96 P.3d 322. 

Presence of condition on one side of road which 
might spill over to other side of road did not create 
a duty on the part of a state entity to alter the road and 
areas off the road so that:the road becomes a barrier to 
those conditions Bierner v. City of Truth or Consequences, 
2004-NMCA-093, 136 N.M. 197, 96 P.3d 322. 

Absence of guardrail is defect in design, not 
maintenance. Moore v, State, 1980-NMCA-170, 95 N.M. 
300, 621 P.2d 517, cert. denied sub nom. State v. City of 
Albuquerque, 95 N.M. 426, 622 P.2d 1046 (1981). 

Negligent maintenance of barrier not "plan" nor 
"design". — Negligent maintenance of a barrier, consist- 
ing of posts and a cable, across a service road is neither 
a "plan" nor "design" within the meaning of Subsec- 
tion B. O'Brien v. Middle Rio Grande Conservancy Dist., 
1980-NMCA-075, 94 N.M. 562, 613 P.2d 432, 

State liable for negligent fence maintenance, — 
The state highway department has always had a common 
law duty to exercise ordinary care to protect the general 
public from foreseeable harm on the highways of the state. 
It is for the factfinder to decide whether this duty includes 
either the erection or maintenance of fences along an ur- 
ban freeway forthe protection of pedestrians;'but if the 
department is found to have breached it's duty by negli- 
gently failing to erect or maintain fences along the high- 
way, it may be held liable because such negligence falls 
within the waiver of sovereign immunity. Lerma ex rel. Le- 
rma v. State Hwy. Dep't, 1994-NMSC-069, 117.N.M. ‘182; 
877 P.2d 1085. 

Addition of wheelchair ramps not tmnginegiinee" 
— The waiver of immunity for maintenance of streets and 
sidewalks does not create duty for city to add wheelchair 
ramps to sidewalks and intersections; instead, such addi- 
tion is a reconstruction, immunity for which is expressly 
restored by Subsection B(2). Villanueva v. City of Tucum- 
cari, 1998-NMCA-138, 125 N.M. 762, 965 P.2d 346. 

Traffic controls constitute: maintenance activities 
under the Tort Claims Act. Rutherford v. Chaves Cnty., 
2003-NMSC-010, 1338 N.M. 756, 69 P.3d 1199. 

Placement of signals and signs, — Where the plain- 
tiffs allegations, in large part, concern the placement of 
signals and signs, the state of New Mexico does not enjoy 
immunity for such decisions, and whether signs or signals 
were necessary is a question for the jury. Blackburn v. 
State, 1982-NMCA-073, 98 N.M. 34, 644 P.2d 548, 

The absence of traffic controls is a condition of a high- 
way and is, therefore, the subject of maintenance, and the 
state is not immune’ from liability. Grano v. Roadrunner 
Trucking, Inc., 1982-NMCA-080, 99 N.M. 227, 656 P.2d 
890, cert. denied, 99 N.M. 358, 658 P.2d 433:(1983). 

Placement of signals and signs. — The erection of 
permanent concrete barriers as part of a road is a matter 
of road design, not maintenance, and is outside the Tort 
Claims Act's waiver of immunity. Martinez v. N.M. Dep't 
of Transp., 2011-NMCA-082, 150 N.M. 204, 258 P.3d 483, 
cert. granted, 2011-NMCERT-008, 268 P.3d 514, 

Placement of concrete barriers was not mainte- 
nance. — Where the driver ofa vehicle was using the 
center turn lane to pass a vehicle, lost control, and col- 
lided with decedents' vehicle, killing the decedents; and 
the decedents' estates claimed that the department of 
transportation negligently failed to maintain the high- 
way because the department failed to perform its duty to 
erect concrete barriers separating the driving lanes, the 
lack of permanent barriers in the center turn lane was 
an attribute of the design of the highway and the depart- 
ment was immune from suit for the alleged failure to in- 
stall concrete barriers. Martinez v. N.M. Dep't of Transp., 
2011-NMCA-082, 150 N.M. 204, 258 P.3d 488, cert. 
granted, 2011-NMCERT-008, 268 P.3d 514. 
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The erection of permanent concrete barriers as 
part of a road is a matter of road design, not maintenance, 
and is outside the Tort Claims Act's waiver of immunity. 
Martinez v. N.M. Dep't of Transp., 2011-NMCA-082, 150 
N.M. 204, 258 P.3d 483, cert. granted, 2011-NMCERT-008, 
268 P.3d 513.: 

Placement of concrete barriers was not mainte- 
nance. — Where the driver of a vehicle was using the 
center turn lane to pass a vehicle, lost control, and col- 
lided with decedents' vehicle, killing the decedents; and 
the decedents' estates claimed that the department of 
transportation negligently failed to maintain the high- 
way because the department failed to perform its duty to 
erect concrete barriers separating the driving lanes, the 
lack of permanent barriers in the center turn lane was 
an attribute of the design of the highway and the depart- 
ment was immune from suit for the alleged failure to in- 
stall concrete barriers, Martinez v. N.M, Dep't of Transp., 
2011-NMCA-082, 150 N.M. 204, 258 P.3d, 483, cert. 
granted, 2011- NMCERT.-008, 268 P.3d 513).1; 

Identification. and remediation of roadway haz- 
ards constitutes. highway maintenance under this sec- 
tion. Rutherford v, Chaves. Cnty,,'2003-NMSC-010, 133 
N.M. 756, 69 P.3d 1199. 

Placement of school bus stop deemed "mainte- 
nance", — The placement of a school bus stop involves 
elements of traffic control, both pedestrian and vehicular, 
that are quite similar to the placement of traffic lights or 
other controls on a road. The placement of such controls, 
or the lack thereof, constitutes "maintenance" of a.road 
under this section. Gallegos v. School Dist. of W. Las Vegas, 
1993-NMCA-086, 115 N.M. 779, 858 P.2d 867, cert. denied, 
115 N.M. 795,858 P.2d 1274. 


The state transportation division of the state board of 
education was not immune from liability under Subsec- 
tion A in connection with an accident at a school bus stop, 
since there was sufficient evidence to support a finding 
that designation of the bus stop by the division was, not 
a part of the design of the road. Gallegos v, State Bd..of 
Educ., 1997-NMCA-040, 123 N.M. 862, 940 P.2d 468, cert. 
denied, 123 N.M. 215, 937 P.2d 76. 

Failure to enforce procedures not "maintenance". 
— The waiver of immunity contained in this section does 
not apply to tort claims against the director of the motor 
vehicles division for failure to implement or.enforce pro- 
cedures, as that is not covered by the definition of."main- 
tenance.” Dunn v. State ex rel. Taxation & Revenue Dep't, 
1993-NMCA-059, 116 N.M. 1, 859 P.2d 469. 

Gaps in fence along right-of-way. — The question 
of whether the department complied with its highway 
fence design necessarily involves questions of fact such as 
whether the department secured an agreement from the 
property owners to construct or maintain fences, or alter- 
natively whether the department made.a fact determina- 
tion that livestock could not enter the highway. If the fact 
finder determines that the department failed to comply 
with the design of the highway as governed by 30-8-13 
and 30-8-14 NMSA 1978, the lack of agreements or other 
protective measures would be considered maintenance, 
and the department would not. be entitled to immunity 
under 41-4-11 NMSA 1978. Because these questions of 
fact remain to be resolved, summary judgment in favor of 
the department is precluded. Madrid.v. N.M. State Hwy, 
Dep't, 1994-NMCA-006, 117 N.M. 171, 870 P,2d 188. 

Liability of flood control authority for ‘road ob- 
struction. — Placing a steel cable across a service road to 
prevent public travel on the road is more than the govern- 
mental activity of regulating the use of the road through 
traffic control devices, it is the placing of an obstruction 
in the service road, a proprietary activity for which Al- 
buquerque. metropolitan arroyo flood control authority 
is liable. A municipality is liable for the negligent failure 
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to keep its streets in a reasonably safe condition. Galla- 
gher v, Albuquerque Metro. Arroyo Flood Control Auth., 

1977-NMCA-029, 90 N.M. 309, 563 P.2d 103, cert. denied, 
90 N.M. 636, 567 P.2d 485. 

Traffic control during flood. — In wrongful dents ac- 
tion, where county failed to control traffic on a county road 
to keep it from entering a crossing when water was high, 
an objective consistent with the notion of regular highway 
maintenance, the county was not immune from suit where 
passengers were washed downstream and drowned dur- 
ing a flood. Rutherford v. Chaves Cnty., 2002-NMCA-059, 
132 N.M. 289, 47 P.3d 448, aff'd, 2003-NMSC-010, 133 
N.M. 756, 69 P.3d 1199. 

No sovereign immunity for negligent highway 
maintenance. — Under this section, sovereign immunity 
does not apply to liability damages caused by negligent 
maintenance of highways; rather, the highway depart- 
ment has a common-law duty to exercise ordinary care 
to protect the public from foreseeable harm on the state's 
highways. Ryan v. N.M. State Hwy, & Transp. Dep't, 
1998-NMCA-116, 125 N.M. 588, 964 P.2d 149, cert. denied, 
126 N.M. 107, 967 P.2d 447. 

Waiver of immunity extends to private service 
roads. — Waiver of immunity for negligence in the main- 
tenance of a roadway is not limited to a public roadway, 
but includes a private service road. O'Brien v. Middle.Rio 
Grande Conservancy Dist., 1980-NMCA-075, 94 N.M. 562, 
613 P.2d 432, 

Waiver of immunity includes negligence in main- 
tenance of highway fences. Fireman's Fund Ins..Co. v. 
Tucker, 1980-NMCA-082, 95 N.M. 56, 618 P.2d 894, ~ 

Waiver of immunity for maintenance of culvert. 
— This section waives immunity for the negligent main- 
tenance of a culvert by an irrigation district. Tompkins v. 
Carlsbad Irrigation Dist.,.1981-NMCA-072, 96 N.M. 368, 
630 P.2d 767. 

Waiver not applicable. — Plaintiffs’ claim against 
a state irrigation district for injuries sustained by their 
son while playing on state property did not fall within the 
waiver of immunity set forth in this section for. the neg- 
ligent maintenance of a roadway where plaintiffs' com- 
plaint did not even allege the existence of a road, much 
less that the road was owned by, the irrigation district or 
that the road had any causal relationship with the acci- 
dent. Noriega v. Stahmann Farms, Inc., 1992-NMCA-010, 
118 N.M. 441, 827 P.2d 156, cert. denied, 1138 N.M. 449, 
827 P.2d 837. 

Notice of bridge fire not imputed. — Although 
deputy sheriff had received actual notice of the bridge 
fire prior to plaintiff's accident, the deputy had no official 
responsibility to receive or relay notice of the fire to the 
officials charged with the duty of maintenance of county 
highways or roads. Thus, actual, notice to the deputy. sher- 
iff could not have been actual notice to.the board of county 
commissioners of Valencia county, Sanchez v, Board of 
Cnty. Comm'rs, 1970-NMCA-058, 81 N.M. 644, 471 P.2d 
678, cert. denied, 81.N.M. 668, 472 P.2d 382. 

State fair was not immune from liability under 
the Tort Claims Act for injuries sustained by a passen- 
ger in an automobile involved in an accident arising from 
a large number of cars exiting the fairgrounds onto a city 
street following a rock concert held on state fairground 
premises leased by concert. promoter. Bober v. N.M, State 
Fair, 1991-NMSC-031, 111.N.M. 644, 808 P.2d 614. 
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Expert testimony regarding dangerous road con- 
dition. — Trial court did not abuse its discretion in allow- 
ing expert testimony concerning allegedly dangerous road 
conditions in the case of a single car collision. In such a 
case, a twofold inquiry is called for: (1) what was the plan 
or design of the roadway; and (2) did the evidence con- 
cern itself solely with that plan or design. Romero v. State, 


~ 1991-NMSC-071, 112 N.M.332, 815 P.2d 628. 


Municipal school, system not liable. — Because a 
municipal school system had no responsibility. for main- 
taining the crosswalk and accompanying signs and signals 
in front of one of its schools, this section's street mainte- 
nance waiver of immunity was inapplicable to it. Johnson 
v. School Bd., 1992-NMCA-125, 114 N.M. 750, 845 P.2d 844. 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 39 
Am. Jur. 2d Highways, Streets, and Bridges §§ 104 to 106, 
111, 112, 119, 341 to 350, 552; 40 Am. Jur. 2d Highways, 
Streets and Bridges § 615; 57 Am. Jur. 2d Municipal, 
County, School, and State Tort Liability §§ 232, 326 to 331. 

Liability of municipality for injury to traveler in alley, 
44 A.L.R. 814, 48 A.L.R. 434. 

Snow removal operations as within doctrine of govern- 
mental immunity from tort liability, 92 A,L.R.2d 796. 

Liability of governmental unit for injuries or damage 
resulting from tree or limb falling onto highway from 
abutting land, 95.A.L.R.3d 778. 

Liability, in motor vehicle-related. cases, of governmen- 
tal entity for injury or death resulting from ice or snow on 
surface of highway or street, 97 A.L.R.3d 11. 

Liability, in motor vehicle-related cases, of governmental 
entity for injury or death resulting from failure to repair 
pothole in surface of highway or street, 98. A.L.R.3d 101. 

Liability, in motor vehicle-related cases, of govern- 
mental entity for injury or death resulting from defect 
or obstruction on roadside parkway or parking strip, 98 
A.L.R.3d 439. 

Liability of governmental unit, private owner or occu- 
pant of land abutting highway for injuries or damages 
sustained when motorist strikes tree or stump on abut- 
ting land, 100 A.L.R.3d 510. 

Liability, in motor vehicle-related cases, of governmental 
entity for injury or death resulting from design, construc- 
tion, or failure to warn of narrow bridge, 2 A.L.R.4th 635. 

Liability, in motor vehicle-related cases, of governmen- 
tal entity for injury, death or property damage resulting 
from defect or obstruction in shoulder of street or high- 
way, 19 A.L.R.4th 532. 

Governmental tort liability as to highway median barri- 
ers, 58 A.L.R.4th 559. 

Governmental! tort liability for injury to roller skater 
allegedly caused by sidewalk or street defects, 58 
A.L.R.4th 1197. 

Governmental liability for faihixe to post highway deer 
crossing warning signs, 59 A.L.R.4th 1217. 

Legal aspects of speed bumps, 60 A.L.R.4th 1249. 

State and local government liability for injury or death 
of bicyclist due to defect or obstruction in public bicycle 
path, 68 A.L.R.4th 204. 

Governmental tort liability for detour accidents, 1 
A.L.R.5th 163. 

Measure and elements of damages for injury to bridge, 
31 A.L.R.5th 171. 

Liability of owner, operator, or other parties, for per- 
sonal injuries allegedly resulting from snow or ice on 
premises of parking lot, 74 A.L.R.5th 49. 


41-4-12. Liability; law enforcement officers. 


‘The immunity granted pursuant to Subsection A of Section 41-4-4 NMSA 1978 does not. apply 
to liability for personal injury, bodily injury, wrongful death or property damage resulting from 
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assault, battery, false imprisonment, false arrest, malicious prosecution, abuse of process, libel, 

slander, defamation of character, violation of property rights, the independent tort of negligent 
spoliation of evidence or the independent tort of intentional spoliation of evidence, failure to com- 
ply with duties established pursuant to'statute or law or any other deprivation of any rights, privi- 
leges or immunities secured by the constitution and laws of the United States or New Mexico when 
caused by law enforcement officers while acting within the scope of their duties..For purposes of 
this section, "law enforcement officer" means a public officer or employee vested by law with the 
power to maintain order, to make arrests for crime or to detain persons suspected of or convicted of 
committing a crime, whether that duty extends to all crimes or is limited to specific crimes. 


History: 1953 Comp., § 5-14-12, enacted by Laws 
1976, ch. 58, § 12; 1977, ch. 386, § 9; 2020, ch. 5, § 14; 
2020 (1st S.S.), ch. 7, § 3. _ 

The 2020 (1st S.S.) amendment, ‘effective Septem- 
ber 20, 2020, provided that immunity granted pursuant 
to the Tort Claims Act does not apply to liability forthe 
independent tort of negligent spoliation of evidence or the 
independent tort of intentional spoliation of evidence; and 
after "violation of property rights", added "the indepen- 
dent tort of negligent spoliation of evidence or the inde- 
pendent tort of intentional spoliation of evidence", after 
"statute or law or", ‘added “any other", after "means ‘a pub- 
lic officer", added "or employee", and after “suspected of", 
added "or convicted of". " 7 

The 2020 amendment, effective May 20, 2020; waived 
tort immunity for law enforcement officers who, while act- 
ing within the scope of their duties, fail to comply with es- 
tablished duties, and defined "law enforcement officer" for 
purposes of this section; and after "violation of property 
rights", added "failure to comply with duties established 
pursuant to statute or law", and added the last aéntence. 


ANNOTATIONS 
I, GENERAL CONSIDERATION. 
II, LAW ENFORCEMENT OFFICERS, 
III. SCOPE OF DUTIES. 
IV. ._WAIVER OF IMMUNITY. 
V. CLAIMS COVERED, 
A. IN GENERAL. 


B, DUTY TO INVESTIGATE. 
C.. TRAINING AND SUPERVISION, 


I. GENERAL CONSIDERATION. 


Listed torts, — Defendants' immunity for mishandling 
a gun during an arrest was not waived pursuant to this 
section, because plaintiff did not allege one of the»predi- 
cate torts enumerated in the section. Oliveros v. Mitchell, 
449 F.3d 1091 (10th Cir, 2006). 

Strict construction, — Since the Tort Claims Act is 
in derogation of a plaintiff's common-law rights to sue 
governmental employees for negligence, the act is to be 
strictly construed insofar.as it modifies the common law. 
Methola v. County of Eddy, 1980-NMSC-145; 95 N.M. 329, 
622 P.2d 234. 

Right to sue and recover under this act is lim- 
ited to the rights, procedures, limitations: and condi- 
tions prescribed in the act. Methola v. County of Eddy, 
1980-NMSC-145, 95 N.M. 329, 622 P.2d 234. 

Immunity from suit in federal courts, — Although 
the state has waived its immunity from suit in its own 
state courts for actions of law enforcement officers, it-has 
not waived its eleventh amendment immunity from suit 
in federal courts. Flores v. Long, 926 F. Supp. 166 (D.N.M. 
1995), appeal dismissed, 110 F.3d 730 (10th Cir. 1997), 

Relationship requirement. — A minor daughter 
of the alleged victim satisfied the close relationship re- 
quirement but plaintiffs who asserted that they main- 
tained an intimate relationship with a victim as the 
equivalent of their "step-dad" or "common law" husband 


1202 


in their "family unit" did not satisfy the close relation- 
ship requirement needed to state a claim for bystander 
recovery. Sollars v. City of Albuquerque, 794 F. Supp. 360 
(D.N.M. 1992). 

Claim for violating right to familial associa- 
tion. — The plaintiffs, parents of a decedent allegedly 
killed by the’ gross negligence and reckless conduct of 
the defendants, had a claim for violation of constitutional 
right to familial association. Blea v. City of Espanola, 
1994-NMCA-008, 117 N.M. 217, 870 P.2d 155, cert. denied, 
117 N.M. 328, 871 P.2d 984, 

Liability will ‘not attach’ until all elements of 
negligence have been proved, including duty, breach 
of duty and proximate cause. Schear v. Board of Cnty. 
Comm'rs, 1984-NMSC-079, 101 N.M. 671, 687 P.2d 728, 

"Deprivation of rights". — Plaintiff's reliance on 
wrongful death statute and state constitution to argue 
that violations of those provisions amount to a depriva- 
tion of rights secured by the constitution and laws of New 
Mexico within the meaning of this section was misplaced, 
because to base a waiver of immunity on those provisions 
would create exceptions that would eliminate the prin- 
ciple of sovereign immunity, a result not intended by the 
legislature. Caillouette v. Hercules, Inc., 1992-NMCA-008, 
113 N.M. 492, 827 P.2d 1306, cert. denied, 113 N.M. 352, 
826 P.2d 573." 

"Caused by" similar to tssbsatnale cause", — The 
words "caused by," as used in this section, do not differ 
significantly from the usual meaning of proximate cause 
found in ordinary negligence cases. Methola v. County of 
Eddy, 1980-NMSC-145, 95 N.M. 329, 622 P.2d°234, 

Concurrent torts of other governmental entities. 
— This section does not provide a waiver of immunity for 
concurrent torts of all governmental entities when a police 
officer causes an occurrence for which immunity of a law 
enforcement agency is waived. California First Bank v. 
State, Dep't of Alcohol Beverage Control, 1990-NMSC-106, 
111 N.M, 64, 801 P.2d 646, 

Tort recognized as separate and distinct from 
constitutional deprivation. — The New Mexico legis- 
lature recognizes that a tort is separate and distinct from 
a constitutional deprivation. Wells v. County of Valencia, 
1982-NMSC-048, 98 N.M. 3, 644 P.2d 517. 

Collateral estoppel did not apply to preclude 
plaintiff's state tort claims following federal court 
dismissal, — Where plaintiff, as the personal representa- 
tive of decedent's wrongful death estate, brought an ac- 
tion in federal court against the Roosevelt county board 
of county commissioners, the Roosevelt county sheriff's 
department, and the Roosevelt county sheriff, alleging 
deprivations of décedent's rights under the fourth and 
fourteenth amendments through 42 U.S.C. § 1983, as well 
as causes of action under the New Mexico Tort Claims 
Act (TCA), §§ 41-4-1 through 41-4-27 NMSA 1978, and 
where; the sheriff asserted qualified immunity as a de- 
fense to plaintiffs § 1983 claims, and where the federal 
court granted the sheriff's motion and dismissed all fed- 
eral claims’ against all defendants, and where, shortly 
thereafter, plaintiff filed a complaint’ in the state district 
court against the same defendants, alleging claims for 
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negligence and aggravated assault and battery under 
the TCA, and where defendants moved to dismiss the 
TCA claims, arguing that because the federal court had 
already determined that the sheriff acted reasonably, the 
TCA claims were barred by collateral estoppel because 
the same standard of "objective reasonableness" must ap- 
ply to plaintiffs TCA claims, the district court erred in ap- 
plying collateral estoppel to grant defendants' motion to 
dismiss, because the relevant issues were not actually liti- 
gated and necessarily decided in federal court and plain- 
tiff has not had the opportunity to fully and fairly litigate 
the issues. Hernandez v. Parker, 2022-NMCA-028, 

Similarity to § 1983 action. — Under New Mexico 
law, the most closely analogous state cause of action for a 
federal civil rights cause of action under 42 U.S.C. § 1983 
is provided for in this section. The statute of limitations 
applicable to such a cause of action is set forth in 41-4-15 
NMSA 1978, DeVargas v. State ex rel. N.M. Dep't of Corr., 
1982-NMSC-025, 97.N.M, 568, 642 P.2d 166. 

Institution of suit invokes applicability of estab- 
lished law of negligence and damages. — In the event 
a suit is instituted as permitted and limited by this section, 
the established law of negligence and damages shall apply 
to the claims as well as to all defenses which may be avail- 
able to the defendants in those suits. Methola v. County of 
Eddy, 1980-NMSC-145, 95 N.M. 329, 622 P.2d 234. 

Vicarious liability of police department. — Absent 
a claim that the officers were acting outside the scope of 
their authority, the police department may be held vicari- 
ously liable for any alleged torts committed by the officer 
for which immunity has been waived. Weinstein v. City of 
Santa Fe ex rel. Santa Fe Police Dep't, 1996-NMSC-021, 
121 N.M. 646, 916 P.2d 1313. 

Two-year statute of limitations applies to action 
for unlawful arrest. — Where plaintiff brought an action 
against the state of New Mexico, the New Mexico depart- 
ment of public safety, and a state police officer, asserting 
a cause of action under the New Mexico constitution aris- 
ing from his allegedly unlawful arrest, and where plaintiff 
claimed that New Mexico law does not provide a statute 
of limitations for claims involving an alleged violation of 
the New Mexico constitution's prohibition of unreasonable 
seizures and therefore the four-year statute of limitations 
set forth in § 37-1-4 NMSA 1978 applies, the court held 
that defendant's allegations fell squarely within § 41-4- 
12 NMSA 1978, and the statute of limitations applicable 
to a § 41-4-12 cause of action under the New Mexico Tort 
Claims Act (NMTCA) is the two-year period set forth in 
§ 41-4-15(A) NMSA 1978 of the NMTCA. Rico-Reyes v. New 
Mexico, 503 F. Supp. 3d 1055 (D. N.M. 2020). 


Il, LAW ENFORCEMENT OFFICERS. 


Probation and parole officers. — Where the proba- 
tioner kidnapped the minor victim and repeatedly raped 
the victim leaving the victim. with permanent physical 
and emotional harm; the probationer was a convicted sex 
offender with a sixteen-year history of violent crimes; the 
probationer was under the supervision of the defendant 
probation and parole officers; the probationer violated the 
terms of probation numerous times by committing new 
crimes; in violation of the conditions of probation, the 
probationer ‘was able to be near plaintiff's home where 
the probationer had access to the victim and the oppor- 
tunity to kidnap and rape the victim; plaintiff sued the 
defendant probation and parole officers alleging that they 
failed to monitor and supervise the probationer, enforce 
the conditions of probation, report violations of probation 
conditions to the court, maintain personal contact with 
the probationer, and recommended probationer for early 
discharge; and making arrests for crime, holding persons 
accused of criminal offense in custody, and maintaining 
public order did not constitute duties to which probation 
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and parole officers were required to devote a majority of 
their time, the district court did not err when it ruled that 
the defendant probation and parole officers were not law 
enforcement officers under 41-4-3(D) NMSA 1978 and 
that the waiver of immunity in 41-4-12 NMSA 1978 did 
not apply to them. Rayos v. State ex rel. Dep't of Correc- 
tions, 2014-NMCA-108, cert. granted, 2014-NMCERT-010. 

Probation officers. — Probation officers are not "law 
enforcement officers" under Section 41-4-3D NMSA 1978 
and therefore the waiver of immunity for violations of 
constitutional rights "caused by law enforcement officers 
acting within the scope of their duties" does not apply to 
them, Bliss v. Franco, 446 F.8d.1036 (10th Cir. 2006) 

Investigator for district attorney. — Where the du- 
ties of the chief investigator for the district attorney were 
to assist attorneys to prepare their cases, assist different 
agencies with their investigations, help on search war- 
rants, supervise the assignments of a deputy and other in- 
vestigators and the chief investigator, and accept assign- 
ments from attorneys, the office manager, pre-prosecution 
division, and finance staff, but did not include holding 
persons in custody, maintaining public order, or making 
arrests, the chief investigator was not a law enforcement 
officer. Fernandez v. Mora-San Miguel Elec. Co-op., Inc., 
462 F. 3d 1244 (10th Cir. 2006). 

"Law enforcement officers". — The director and the 
captain and ‘assistant director of a county detention cen- 
ter were subject to suit as law enforcement officers under. 
the Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978]. 
Davis v. Board of Cnty. Comm'rs, 1999-NMCA-110, 127 
N.M.'785, 987 P.2d 1172. 

Parole officers and their supervisors were not law en- 
forcement officers under 41-4-3 D NMSA 1978 and there- 
fore the waiver of immunity in this section did not apply 
to them. Vigil v. Martinez, 1992-NMCA-033, 113 N.M. 714, 
832 P.2d 405. 

Eddy’county sheriff, his deputies‘and jailers employed 
by the city of Albuquerque who performed services in or 
held in custody plaintiffs incarcerated in the Bernalillo 
and Eddy county jails are "law enforcement officers," 
bringing them within the purview of this section. Methola 
v. County of Eddy, 1980-NMSC- 145, 95 N.M. 329, 622 P.2d 
234. 

The office of the medical investigator and a physi- 
cian employed as a medical investigator by that of- 
fice are not law enforcement officers, Dunn v. McFeeley, 
1999-NMCA-084, 127 N.M. 513, 984 P.2d 760, cert. denied, 
127 N.M. 389, 981 P.2d 1207. 

A crime laboratory technician and his employer, the 
state police crime laboratory, whose duties are to exam- 
ine and evaluate physical evidence that may relate to a 
possible offense, are not law enforcement officers. Dunn 
v. McFeeley, 1999-NMCA-084, 127 N.M. 513, 984 P.2d 760, 
cert. denied, 127 N.M. 389, 981 P.2d 1207. 

A mayor is not a law enforcement officer for purposes 
of this act. Montes v, Gallegos, 812 F. Supp. 1165 (D.N.M. 
1992). 

The director of the motor vehicle division, whose du- 
ties involved principally administrative matters, and who 
did not serve as a full-time law enforcement officer whose 
principal duties involved holding in custody persons ac- 
cused of criminal offenses, maintaining public order or 
making arrests for crimes, was not a "law enforcement 
officer" within the contemplation of this section, Dunn v, 
State ex rel. Taxation & Revenue Dep't, 1998-NMCA-059, 
116.N.M. 1, 859 P.2d 469. 

‘District attorneys and their staffs do not fall within the 
"law enforcement officer" exception from immunity under 
the Tort Claims Act. Coyazo v. State, 1995-NMCA-056, 120 
N.M. 47, 897 P.2d 284. 

The statutory requirement that the defendants be law 
enforcement officers does not focus on the defendants' spe- 
cific acts at the time of their alleged negligence; instead, 
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it simply requires that the defendants’ principal duties, 
those duties to which they devote a majority of their time, 
be of a law enforcement nature. The requirement in 41- 
4-12 NMSA 1978 that the officer must be acting within 
the scope of his duties simply means that the officer must 
be acting within the scope of employment. in order to be 
sued in his or her capacity as a law enforcement officer. 
Weinstein u,,City of Santa Fe ex rel. Santa Fe Police Dep't, 
1996-NMSC-021, 121 N.M, 646, 916 P.2d 1313, 

The officers in this case are municipal police officers 
subject. to 8-13-2 NMSA 1978, and their principal duties 
entail making arrests for crimes and maintaining public 
order; accordingly, they are law enforcement officers for 
purposes of the Tort Claims Act. Weinstein v. City of Santa 
Fe ex rel. Santa Fe Police Dep't, 1996-NMSC-021, 121 N.M. 
646, 916 P.2d.1313, 

Adoption agency investigators. — Employees of a 
state adoption agency who investigated the death of an 
adopted child were not law enforcement officers because 
they did not perform the traditional duties of law enforce- 
ment officers of holding persons in custody, maintaining 
public order, and making arrests. Johnson ex rel. Estate of 
Cano v. Holmes, 377 F, Supp. 2d 1069,(D.N.M. 2004), aff'd, 
455 F.3d 1133 (10th Cir, 2006). 

Animal control officer, — An animal control officer 
of.a municipality is not a law enforcement officer, because 
the. officer's duties. did not include the maintenance of 
public order, Tate v, Fish, 347 F, Supp..2d 1049 (D.N.M.; 
2004). ' 

Effect of exceeding official duties..— When an of- 
ficer exceeds official duties and makes an arrest without 
authority of the municipality or in execution of orders 
thereof, the officer ceases to act. in behalf of the city and 
assumes the entire responsibility personally. Stull v, City 
of Tucumcari, 1975-NMCA-105, 88 N.M,. 320, 540 P.2d 
250, cert. denied, 88 N.M. 819, 540 P.2d 249, 

No distinction shall be drawn with regard to "pub- 
lic" or "special" duty of governmental employees whose 
immunity to suit for acts of negligence has been excepted 
under this article. Schear v..Board of Cnty, Comm'rs, 
1984-NMSC-079, 101 N.M. 671, 687 P.2d.728, 

Secretary of corrections is not a law enforcement 
officer within the meaning of this section as defined in 
41-4-3D NMSA 1978. Silva v. State, 1987-NMSC-107,.106 
N.M..472, 745 P.2d 380.., 


III. SCOPE OF DUTIES, 


Duty to enforce speed limits. —Where decedent was 
killed when decedent's vehicle was struck by a speeding 
van driver by a corrections officer;'the sheriffs depart- 
ment received numerous complaints about the dangerous 
traffic condition on the road where the accident occurred 
involving its own officers, corrections officers and others; 
and despite that knowledge, 'the sheriffs department did 
not enforce the traffic laws as required by state or investi- 
gate the complaints, the wrongful death claim falls within 
the waiver of immunity for law enforcement officers, Wa- 
chocki v. Bernalillo Cnty. Sheriff's Dep't, 2010-NMCA-021, 
147 N.M. 720, 228 P.3d 504, aff'd, 2011-NMSC- 039, 150 
N.M. 650, 265 P.3d°701. 

Duty of law enforcement officer. — A law enforce- 
ment officer has the duty in any activity actually under- 
taken to exercise for the safety of others that care ordinar-: 
ily exercised by a reasonably prudent and qualified officer 
in light of the nature of what is being done. Cross v, City 
of Clovis, 1988-NMSC-045, 107 N.M. 251, 755 P.2d 589. 

Although a law enforcement officer or agency may be 
held liable under this section for negligently causing in- 
fliction of one of the predicate torts, simple negligence in 
the performance of a law enforcement officer's duty does 
not amount to commission of one of the torts listed in the 
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section. Bober v»N.M. State Fair, 1991-NM8C-031, 111 
N.M. 644, 808 P.2d 614. 

Summary judgment in favor of state police was af: 
firmed in the case of an automobile passenger's action for, 
injuries sustained in a traffic accident following a rock 
concert,.in the absence of any allegations giving rise to 
a duty on the part of the state police to exercise ordinary 
care for the passenger's safety. Bober:v. N.M. State Fair, 
1991-NMSC-031, 111 N.M. 644, 808 P.2d:614. , 

Asia matter of law, the plaintiffs, children of the deceased. 
killed by law enforcement officers, were unforeseeable as, 
injured parties and, therefore, the defendant officers owed 
no duty to them, Lucero v. Salazar, 1994-NMCA-066,; 117 
N.M. 803, 877 P.2d 1106, cert..denied, 117 N,M.:802, 877 
P.2d 1105. 

An employee’ s action, although unauthorized, is consid- 
ered to be in the scope of employment if the action (1) is 
the kind the employee is employed. to perform; (2) occurs 
during a period reasonably connected to the authorized 
employment period; (3) occurs.in an area reasonably close 
to the authorized area, and (4) is actuated, at least in part, 
by a purpose to serve the employer. Accordingly, since the 
police officer conducted an arrest too far removed from the 
place he was authorized to perform his duties, and the ar- 
rest occurred during a time that he was expressly told to 
take off, the officer did not act within scope of his duties. 
Narney v. Daniels, 1992-NMCA-188, 115 N.M. 41, 846. P.2d 
347, cert. denied, 114 N.M. 720, 845 P.2d 814 (1993), 

Correctional officer, acting within the scope of his 
duties, was immune from liability. — Where plaintiff, 
a former, inmate at western New Mexico correctional fa- 
cility (WNMCF), a prison run by the New Mexico correc- 
tions department, filed a complaint for damages against 
defendant, a former corrections officer at WNMCF who re- 
peatedly subjected plaintiff to sexual abuse, alleging that 
as a result of the abuse, defendant, was liable for sexual 
assault and false imprisonment under the New Mexico 
Tort Claims Act (NMTCA), defendant was protected. by 
the NMTCA's immunity to liability for intentional torts, 
because although defendant's abuse was unauthorized 
and irrelevant to his employment, defendant was. within 
his scope of duties when abusing plaintiff as the abuse 
took place at WNMCF during defendant's time of employ- 
ment and defendant. was on duty as a corrections officer 
while the abuse took place. Limiting "scope of duties". to 
only those acts officially requested, required or authorized 
would render all unlawful. acts, which are always unau- 
thorized, beyond the remedial scope of the NMTCA. Gar- 
cia v, Martinez, 414 F. Supp. 3d 1348 (D. N.M. 2019). 


IV. WAIVER OF IMMUNITY. 


Immunity not waived. — Where the decedent was ex- 
periencing the effect of withdrawal from heroin when the 
metropolitan court ordered his release; the decedent was 
initially released to be transported by van as required by 
jail policy, but he exited the van; the decedent re-entered 
the metropolitan jail; the decedent was released to the jail 
parking lot without signing a waiver of van transporta- 
tion contrary to jail policy; the decedent wandered off into) 
the desert and died of hypothermia; and the medical di- 
rector of the jail opined that‘at the time of his release, the 
decedent’ ‘had no medical condition that required treat- 
ment, the city was not liable under the Tort Claims Act on 
plaintiffs claim that the jail officers who knew or should 
have known that the manner of the: decedent's release’ 
would endanger his life. Lessen uv. City of Albuquerque, 
2008-NMCA-085, 144 N.M. 314; 187 P.3d 179, cert. denied, 
2008-NMCERT-005, 144 N.M: 331, 187:'P.3d 677. 

Immunity not: waived for mere negligence. — 
There is no waiver of immunity under this*section for 
mere negligence of law enforcement. officers: that does 
not result in one of the'enumerated acts, Blea v. City of 
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Espanola, 1994-NMCA-008, 117 N.M. 217,870 P.2d 755, 
cert. denied, 117 N.M. 328, 871 P.2d.984. 

Immunity not waived for deprivation of "happi- 
ness", — Vague references to "safety" or "happiness" in 
N.M. Const., art. II, § 4 are not sufficient to state a claim 
under this section, Waiver of immunity based on such 
constitutional grounds would emasculate the immunity 
preserved in the Tort Claims Act [41-4-1 through 41-4-27 
NMSA 1978], Blea v, City-of Espanola, 1994-NMCA-008, 
117 N.M. 217, 870 P.2d 755, cert. denied, 117 wn 328, 

871 P.2d 984. 

Immunity waived: under 41-4-5 NMSA‘1978, — . See: 
tion 41-4-5 NMSA 1978, which waives immunity for neg- 
ligent operation or maintenance of a motor vehicle, water- 
craft, or aircraft, applies to all public employees, including 
law enforcement officers. This section, which applies only 
to law enforcement officers, waives immunity only for the 
acts enumerated in this provision; such-as assault. and 
battery. Wilson v. Grant Cnty,, 1994-NMCA-001, 117 N.M; 
105, 869 P.2d 293. 

Harm result of accident. — In plaintiffs wrongful 
death suit against the state and a law enforcement officer, 
no waiver of immunity existed where the harm allegedly 
caused by the officer was clearly the result of an accident 
rather than an intentional tort, and the officer's decisions 
did not support an inference of an intention to engage in un- 
lawful conduct that invaded the protected interests of oth- 
ers. Caillouette v. Hercules, Inc., 1992-NMCA-008, 118 N.M. 
492, 827 P.2d 1306, cert. denied, 113 N.M. 352, 826 P.2d 573. 


V. CLAIMS COVERED. 
A. IN GENERAL. 


Claim for negligent misrepresentation. — Plain- 
tiffs allegations against, officers of a county detention 
center based on their negligent misrepresentations in 
making an employment recommendation about a former 
employee state a viable claim for relief against the county. 
Davis v. Board of Cnty. Comm'rs, 1999-NMCA-110, 127 
N.M. 785, 987 P.2d 1172. 

Wrongful execution of writ. — The facial validity of 
a writ of restitution protects the executing officers from 
liability. Runge v..Fox, 1990-NMCA-086; 110: N.M. 447, 796 
P.2d 1143, 

Liability for violent assault, — Where deputy brad 
marshal, acting upon order of mayor, committed violent as- 
sault upon plaintiff using more force than cireumstances 
warranted, the, town was not liable in damages since 
mayor exceeded authority and ceased to act in behalf of 
the town, Salazar v. Town of Bernalillo, 1956-NMSC-125, 
62 N.M.,.199, 307. P.2d 186. ( 

Sexual harassment and invasion.of privacy. — 
Because sexual harassment. and invasion of privacy are 
not among the enumerated torts for which immunity is 
waived, the prisoner's claims fail, Ramer v. Place-Gallegos, 
1994-NMCA-101, 118 N.M. 363, 881 P.2d 723, . 

Emotional distress. — The Tort Claims Act does not 
waive the immunity of law.enforcement officers for in- 
tentional.infliction of emotional distress standing alone 
as a common-law tort. Damages for emotional distress, 
however, may be recoverable as damages for "personal in- 
jury" resulting from one of the enumerated acts. Romero v. 
Otero, 678 F.Supp. 1535 (D.N.M, 1987). 

Claim for loss of consortium is permissible un- 
der the Tort Claims Act. —Where plaintiffs' father was 
shot and killed by law enforcement officers during a sto- 
len vehicle investigation, the district court erred in dis- 
missing plaintiffs' complaint on the ground that their loss 
of consortium claims did not fall within the Tort Claims 
Act (TCA), because the TCA waives a law enforcement of- 
ficer's sovereign immunity from liability for personal in- 
jury and for bodily injury damages resulting from battery, 
and loss of consortium damages may be characterized as 
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either personal or bodily injury damages, and therefore 
both the injury and the tort from which the plaintiff's 
claim for loss of consortium damages derive are specifi- 
cally enumerated under this section. Thompson v. City 
of Albuquerque, 2017-NMSC-021, aff'g 2017-NMCA-002, 
386 P.3d 1015. 

Claims for loss of consortium damages are in- 
dependent of the underlying tort claim. — Where 
plaintiffs' father was shot and killed by law enforcement 
officers during a stolen vehicle investigation, the plain- 
tiffs were not required to bring their claim for loss of 
consortium damages along with the underlying battery 
claim, because loss of consortium claimants suffer a di- 
rect injury separate from the physical injury to another. 
Thompson v. City of Albuquerque, 2017-NMSC-021, aff'g 
2017-NMCA-002, 386 P.3d 1015. 

Damages for loss of consortium may be recov- 
ered, — Where plaintiffs' father was shot and killed by 
law enforcement officers during a stolen vehicle investiga- 
tion, the district court erred in dismissing plaintiffs’ com- 
plaint on the ground that their loss of consortium claims 
did not fall within the Tort Claims Act (TCA), because 
generally, plaintiffs should be allowed to recover for loss 
of consortium if the evidence shows that their relation- 
ships with the decedent were sufficiently close financially, 
socially, or both, and if it was foreseeable that the injury 
to the decedent would harm the relationships, and loss of 
consortium can be asserted against New Mexico govern- 
ment actors, despite that it is not specifically mentioned 
in the TCA, provided that the underlying tort, the one that 
caused direct physical injury, itself triggers an immunity 
waiver under the TCA. Thompson v. City of Albuquerque, 
2017-NMCA-002, cert. granted. 

Negligent release of criminal suspect. — Plaintiff's 
complaint, claiming personal injuries and damages result- 
ing from rape by a criminal suspect following the suspect's 
allegedly negligent release from a detention center, stated 
a cause of action against the city which operated the center 
and against the center director. Abalos v. Bernalillo Cnty. 
Dist. Attorney's Office, 1987-NMCA-026, 105 N.M. 554, 734 
P.2d 794, cert, quashed, 106 N.M. 35, 738 P.2d 907... . 

The plaintiffs allegations that the officers were neg- 
ligent in failing to forward the paperwork necessary to 
prosecute the man who later raped her and in failing to 
develop a policy to prevent the release of such prisoners 
back into the community at large met the requirement of 
alleging that the officers failed to exercise the care of rea- 
sonably prudent and qualified officers in an activity un- 
dertaken for the safety of others, and the allegations are 
therefore sufficient to state a claim under the Tort Claims 
Act [41-4-1 through 41-4-27 NMSA 1978]. Weinstein v. City 
of Santa Fe ex rel. Santa Fe Police Dep't, 1996-NMSC-021, 
121 N.M. 646, 916 P.2d 1313. 

Negligent failure to apprehend drunk driver. — 
Allegations in a complaint that sheriff deputies failed to 
apprehend a drunk driver or investigate a tavern distur- 
bance and that this failure proximately caused personal 
injury to the plaintiff's family, sufficed to state a cause 
of action for negligent violation of a right secured under 
New Mexico law for which this section waives sovereign 
immunity. California First Bank v. State, Dep't of Alcohol 
Beverage Control, 1990-NMSC- 106, 111 N.M, 64, 801 P.2d 
646. 

Liability for failure to detain intoxicated driver. — 
Law enforcement officers may be liable if they fail to detain 
an intoxicated driver who then acts with the requisite level 
of intent'to commit a battery while driving intoxicated. 
Blea v. City of Espanola, 1994-NMCA-008, 117 N.M. 217, 
870 P.2d 755, cert. denied, 117 N.M, 328, 871 P.2d 984. 

Officer's unlawful entry. — Chief of police's deliber- 
ate and unlawful intrusion into a person's home to effect 
the arrest’of a spouse constituted a trespass actionable 
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under this section. Montes v. Gallegos, 812 F. Supp. 1165 
(D.N.M. 1992). 

Negligence of city police officers in maintaining 
a police roadblock was a question for the jury, and the 
jury reasonably could have found that the officers' failure 
to keep a proper lookout and failure to warn proximately 
caused the death of one in the zone of the danger in ques- 
tion. Cross v. City of Clovis, 1988-NMSC-045,107 N.M: 
251, 755 P.2d 589. 


B. DUTY TO INVESTIGATE. 


Class of persons to be protected by duty to investi- 
gate. — In creating the duty to investigate, the legislature 
did not limit the traditional tort concept of foreseeability 
that would otherwise define the intended beneficiaries of 
the statute; all persons who are foreseeably at risk within 
the general population are within the class of persons to 
be protected by the duty to investigate, Torres v. State, 
1995-NMSC-025, 119 N.M. 609, 894 P.2d 386. 

When any person of the public, regardless of geographic 
location, is foreseeably at risk of injury by a party re- 
ported to be in violation of the criminal law, officers un- 
dertaking the investigation of the crime owe that person a 
duty to exercise the care ordinarily exercised by prudent 
and qualified officers. Torres v. State, 1995-NMSC-025, 
119 N.M. 609, 894 P.2d 386. 

Foreseeability of criminal act. — Since it is not un- 
likely that a murderer would flee the city in which the 
crime was committed and, given modern-day transporta- 
tion, that this person would flee across state lines, and 
since the police knew or should have known that it is 
possible that a person who kills randomly with no motive 
would kill again, the harm in this case was not so re- 
moved from the conduct of the defendants that the court 
may say as a matter of law that the victims were unfore- 
seeable; thus foreseeability is a question for the jury to 
determine by giving thought to, among other things, the 
time, space, and distance between the alleged failure to 
investigate and the deaths of the two victims. Torres v. 
State, 1995-NMSC-025, 119 N.M. 609, 894 P.2d 386. 

Liability for inadequate response to reported 
criminal act. — A governmental entity and its law en- 
forcement officers may be held liable for negligently failing, 
after receiving notice, to take adequate action to protect a 
citizen from imminent danger and injury and for failing 
to adopt proper procedures for responding to, and inves- 
tigating, reported criminal acts, Schear v, Board of Cnty. 
Comm'rs, 1984-NMSC-079, 101 N.M. 671, 687 P.2d 728. 

Liability for failure to bring criminals before 
court, — The statutory obligations that officers coop- 
erate with prosecutors and bring defendants before the 
courts are primarily designed to protect the public by 
ensuring that dangerous criminals are removed from 
society and brought to justice; accordingly, as with the 
duty to investigate crimes under 29-1-1 NMSA 1978, the 
duties of cooperating with prosecutors, diligently filing 
complaints, and bringing defendants before the courts 
inure to the benefit of private individuals, and the viola- 
tion of these statutory duties may give rise to a cogni- 
zable claim under the Tort Claims Act [41-4-1 through 
41-4-27 NMSA 1978]. Weinstein v. City of Santa Fe ex 
rel. Santa Fe Police Dep't, 1996-NMSC-021, 121 N.M. 
646, 916 P.2d 1313. 


C. TRAINING AND SUPERVISION. 


Negligent training and supervision by superiors. 
— When personal injury results from a violation by subor- 
dinate officers of rights secured by the constitution or laws 
of the United States or New Mexico or from commission of 
certain torts specified in,this section, then the Tort Claims 
Act [41-4-1 through 41-4-27 NMSA 1978] waives immu- 
nity for negligent supervision or training by superior law 
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enforcement officers that proximately causes the violation. 
However, that immunity is not waived for negligent train- 
ing and supervision standing alone; such negligence must 
cause a tort specified in this section or violation of rights. 
McDermitt v. Corrections Corp. of Am., 1991-NMCA-034, 
112 N.M. 247, 814: P.2d 115 (Ct. App. 1991). 

The Tort Claims Act does not provide immunity to law 
enforcement officers whose negligent supervision and 
training of their subordinates proximately causes the 
commission by those subordinates of the torts of assault, 
battery, false arrest, and malicious prosecution. Ortiz v. 
N.M. State Police; 1991-NMCA-031, 112 N.M. 249, 814 
P.2d 117, cert: quashed, 113 N.M. 352, 826 P.2d 573 (1992). 

Sheriff, who was a defendant in a case involving a fa- 
tal shooting by a’ deputy, was not immune from liability 
for negligently failing to train or supervise his employees. 
Quezada v. Cnty. of Bernalillo, 944 F.2d 710 (10th Cir. 1991), 

Law reviews. — For article, "Constitutional Torts and 
the New Mexico Torts Claims Act," see 18 N.M.L. Rev. 1 
(1983). 

For note, "Federal Civil Rights Act - The New Mexico 
Appellate Courts' Choice of the Proper Limitations Period 
for Civil Rights Actions Filed Under 42 U.S.C. § 1983: De- 
Vargas v. State ex rel. New Mexico Department of Correc- 
tions," see 18°N.M.L. Rev. 555 (1988). 

For note, "Liability of Law Enforcement Officers While 
in the Line of Duty: Wilson v. Grant County," see 25 N.M.L. 
Rev, 329 (1995). 

For note, "An Employer's Duty to Third Parties When 
Giving Employment Recommendations - Davis v. Board 
of County Commissioners of Dona Ana County," see 30 
N.M.L. Rev. 307 (2000). 

For article, "What Does the Natural Rights Clause 
mean to New Mexico?", see 39 N.M. L. Rev. 375 (2009). 

For note, "Trends in New Mexico Law: 1994-95 Tort 
Law — Evolution and Duty in New Mexico: Torres v. State," 
see 26 N.M. L. Rev. 585 (1996). 

For article, "Reticent Revolution: Prospects for Damage 
Suits under the New Mexico Bill of Rights," see 25 N.M. 
L. Rev. 178 (1995). 

For note, "Torts — Sovereign Immunity: Caillouette v. 
Hercules," see 25 N.M. L. Rev. 428 (19938). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 57 Am. 
Jur. 2d Municipal, County, School, and State Tort Liability 
8§ 177 to 182, 428 to 481. 

Liability of governmental! unit or its officers-for injury 
to innocent pedestrian or occupant of parked vehicle, or 
for damage to such vehicle, as result of police chase, 100 
A.L.R.3d 815. 

Liability of governmental unit or its officers for injury 
to innocent occupant of moving vehicle, or for damage to 
such vehicle, as result of police chase, 4 A.L.R.4th 865. 

Governmental tort liability for injuries caused by negli- 
gently released individual, 6 A.L.R.4th 1155. 

Liability of governmental officer or entity for failure to 
warn or notify of release of potentially dangerous individ- 
ual from custody, 12 A.L.R.4th 722. 

Liability of governmental unit for intentional assault by 
employee other than police officer, 17 A.L.R.4th 881, 

Liability of governmental unit for injuries caused by 
driver of third vehicle to person whose vehicle had been 
stopped by police car, 17 A.L.R.4th 897. 

Municipal or state liability for injuries resulting from 
police roadblocks or commandeering of private vehicles, 
19 A.L.R.4th 937, 

Liability for failure of police response to emergency call, 
39 A.L.R.4th 691. 

Liability for false arrest or imprisonment under war- 
rant as affected by mistake as to identity of person ar- 
rested, 39 A.L.R.4th 705, 

Probation officer's liability for negligent supervision of 
probationer, 44 A.L:R.4th 638." 
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Governmental tort liability for failure to provide po- 
lice protection to Speipimann threatened crime victim, 46 
A.L.R.4th 948, 

Failure to restrain drutk driver as ground of liability of 
state or local government unit or officer, 48 A.L.R.4th 320. 

Liability of police or peace officers for false arrest, im- 
prisonment, or malicious prosecution as affected by claim 
of suppression, failure to disclose, or failure to investigate 
exculpatory evidence, 81 A.L.R.4th 1031. 

Admissibility of evidence of polygraph test result, or of- 
fer or refusal to take test, in action for malicious prosecu- 
tion, 10 A.L.R.5th 663. 

Immunity of police or other law enforcement officer 
from liability in defamation action, 100 A.L.R.5th 341. 

Construction and application of Federal Tort Claims Act 
provision (28 U.S.C.S. § 2608(h)) excepting from coverage 
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claims arising out of false imprisonment, false arrest, ma- 
licious prosecution, or abuse of process, 43 A.L.R. Fed. 571. 

Failure of state or local government to protect child 
abuse victim as violation of federal constitutional right, 
79 A.L.R. Fed. 514.’ 

Applicability of libel and slander exception to waiver 
of sovereign immunity under Federal Tort Claims Act (28 
USCS § 2680(h)), 79 A.L.R. Fed. 826. 

Appealability, under collateral order doctrine, of order 
denying qualified immunity in 42 USCS § 1983 or Bivens 
action for damages where claim for equitable relief is also 
pending - post-Harlow cases, 105 A.L.R. Fed. 851. 

Construction and application of Federal Tort Claims Act 
provision (28 USCA § 2680(h)) excepting from coverage 
claims arising out of false imprisonment, false arrest, mali- 
cious prosecution, or abuse of process, 152 A.L.R. Fed. 605. 


41-4-13. Exclusions from waiver of immunity; community ditches ¢ or 


acequias; Sanitary Projects Act associations. 


All community ditches or acequias, and their public employees acting lawfully and within the 
scope of their duties, and all associations created pursuant to the Sanitary Projects Act [Chapter 3, 
Article 29 NMSA 1978] are excluded from the waiver of immunity of liability under Sections 41- 


4-6 through 41-4-12 NMSA 1978. 


History: 1953,Comp., § 5-14-12.1, enacted by Laws 
1977, ch. 386, § 10; 2006, ch. 54, § 1; 2006, ch. 55, § 1. 

The 2006 amendment, effective May 17, 2006, pro- 
vided that public employees of community ditches or 
acequias acting lawfully and within the:scope of their du- 
ties are excluded from the waiver of immunity of liability 
and changed the statutory reference from Sections 5-14-6 
through 5-14-12 NMSA 1953 to Sections 41-4-6 through 
41-4-12 NMSA 1978. 


41-4-14, Defenses. 


Laws 2006, ch. 54; § 1 and Laws 2006, ch, 55, §1 enacted 
identical amendments to this section, The section was 
set out as amended by Laws 2006, ch. 55, §1. See 12-1-8 
NMSA 1978. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 57 Am. 
Jur. 2d Municipal, County, School, and State Tort Liability 
8§ 338 to 427. 


A governmental entity and its public employees may assert any defense available under the law 


of New Mexico.’ 


. History: 1953 Comp., § 5-14-13, enacted by Laws 
1976, ch. 58, § 18, 


41-4-15. Statute of limitations. 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J.S. references. — 57 Am. 
Jur. 2d Municipal, County, School, and State Tort Liability 
§§ 151 to 157, 668. 


A. Actions against a governmental entity or a public employee for torts shall be forever barred, 


unless such action is commenced within two years after the date of occurrence resulting in loss, 
injury or death, except that a minor under the full age of seven years shall have until his ninth 
birthday in which to file. This subsection applies to all persons regardless of minority or other 
legal disability. 

B. The provisions of Subsection A of this section shall not apply to any occurrence giving rise to 
a claim which occurred before July 1, 1976. 


History: 1953 Comp., § 5-14-14, enacted by Laws ANNOTATIONS 
1976, ch. 58, § 14; 1977, ch. 386, § 11. 
‘te 4 I. GENERAL CONSIDERATION, 
Emergency clauses. — Laws 1977, ch. 386, § 23 con Il. APPLICABILITY. 


tained an emergency clause and was s approved April 8, 


1977, III. ACCRUAL OF ACTION, 
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I, GENERAL CONSIDERATION. 


Fraudulent concealment. — The doctrine of fraud- 
ulent concealment applies to toll 41-4-15 NMSA 1978. 
Armijo v. Regents of Univ, of N.M., 1984-NMCA-118, 103 
N.M..183, 704 P.2d 487, rev'd in part on other grounds, 
1985-NMSC-057, 103 NM, 174, 704 P.2d 428. 

Constitutionality. — The failure of this section.to 
provide a tolling provision for persons under a legal dis- 
ability with claims against governmental entities does not 
violate the right of a mentally handicapped plaintiff to 
equal protection of the laws. Jaramillo.v. State Hwy, Dep't, 
1991-NMCA-008, 111 N.M..722, 809 P.2d 636, cert. denied, 
111 N.M. 416, 806 P.2d 65, 

The two-year time period of limitations under this sec- 
tion is a reasonable period of time and does not violate a 
plaintiffs rights to due process. Jaramillo v. State Hwy. 
Dep't, 1991-NMCA-008, 111 N.M. 722, 809 P.2d 636, cert. 
denied, 111 N.M. 416, 806 P.2d 65. 
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an action under this article: Estate of Gutierrez v. Albu- 
querque Police Dep't, 1986-NMCA-023, 104.N.M. 111, 717 
P.2d 87, cert. denied sub nom., 103 N.M. 798,715 P.2d 71, 


- overruled on other grounds by Bracken v. Yates Petroleum 
* Corp., 1988-NMSC-072, 107 N.M. 463, 760 P.2d 155. 


The language of Subsection A of this section 


and 41-5-13 NMSA 1978 are both very, different than 
the language of 87-1-8 NMSA 1978, Maestas v. Za- 
ger, 2005-NMCA-0138, 1386 N.M. 764, 105 P.3d 317, cert. 
granted, 2005-NMCERT-001, rev'd, 2007-NMSC-003, 141 
N.M. 154,152 P.3d 141. 

Claims allowed not limited. — Subsection A of this 
section required the additional words "resulting in loss, 
injury or death" because the claims allowed under the 
Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] 
are not limited to only one act or occurrence. Maestas v. 
Zager, 2005-NMCA-013, 186 N.M. 764, 105 P.3d 317, cert. 
granted, 2005-NMCERT-001, 137 N.M. 18, 106 P.3d 579, 
rev'd, 2007-NMSC-008, 141 N.M. 154, 152 P.3d 141. 

Once loss occurs, limitation period begins. — Un- 
til an occurrence resulting in loss takes place, the statute 
of limitations cannot begin to run. Aragon & McCoy v. Al- 
buquerque Nat'l Bank, 1983-NMSC-020, 99 N.M. 420, 659 
P.2d 306. 

Time for giving notice in medical malpractice ac- 
tion is calculated from the time the injury manifests itself 
in a physically objective manner and is ascertainable. Th- 
foya v. Doe, 1983-NMCA-070, 100 N.M. 328, 670 P.2d 582, 
cert. quashed sub nom., 100 N.M. 327, 670 P.2d 581. 

If governmental entity creates condition that 
causes injury, notice is still required of a claim for 
damages. Section 41-4-16 NMSA. 1978, the notice provi- 
sion, operates in conjunction with this section on the is- 
sue of a timely claim. Tafoya v. Doe, 1983-NMCA-070, 100 
N.M, 328, 670 P.2d 582, cert. quashed swb nom., 100 N.M. 
327, 670 P.2d 581. 

No relation back. — The amended complaint sought 
damages against the state, the department of corrections 
and its employees under the Tort Claims Act, and because 
the original complaint was a nullity, there was no rela- 
tion back. DeVargas v. State ex rel. N.M. Dep't of Corrs., 
1982-NMSC-025, 97 N.M. 563, 642 P.2d 166. 

Relation back of amendments. — An action for 
malpractice and wrongful death brought under the Tort 
Claims Act’ [41-4-1 through 41-4-27 NMSA 1978] by the 
natural parents, of a deceased child within the limita- 
tion period was not barred because the parents failed to 
secure court appointment as personal representatives 
within the two-year limitation period of this section, due 
to the operation of Rules 15(c) (relation back of amend- 
ments) and 17(a) (real party in interest), N.M.R.C.P., (now 
see Paragraph C of Rule 1-015 NMRA and Paragraph A 
of Rule 1-017 NMRA). Chavez v, Regents of Univ. of N.M., 
1985-NMSC-114, 103 N.M: 606,711 P.2d 883. 

General savings provision inapplicable. — The 
general savings provision of 37-1-14 NMSA 1978, which 
protects from limitations a new suit filed within six 
months after dismissal of a prior suit, does not apply to 


No. equitable tolling while federal jurisdiction 
asserted. — Principles’ of equitable tolling did not apply 
to an action under this article during the time the claim 
was being asserted on the basis of pendent jurisdiction in 
a federal court. Estate of Gutierrez v. Albuquerque Police 
Dep't, 1986-NMCA-023, 104 N.M. 111,:717 P.2d 87, cert. 
denied sub nom., 103 N.M. 798, 715 P.2d 71, overruled 
on other grounds by Bracken v. Yates Petroleum. Corp., 
1988-NMSC-072, 107 N.M. 463, 760 P.2d.155, 

When last day of limitation period falls on Satur- 
day, — Rule 1-006A NMRA, which provides that if the last 
day of a statutory time period falls on a Saturday, Sunday, 
or legal holiday, the period runs until the next day that is 
not.a Saturday, Sunday or legal holiday, supersedes former 
12-2-2G NMSA 1978 (now 12-2A-7 NMSA 1978), which 


‘only extends the time period to the following Monday if 


the last day falls on a Sunday. Therefore, a claim under 
the Torts.Claim Act was not barred by the two-year statute 
of limitations of this section when the last day of the two- 
year period fell on a Saturday and the plaintiff filed a claim 


' on the following Monday: Dutton v. McKinley Cnty. Bd. of 
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Comm'rs, 1991-NMCA-180; 113-N.M. 51, 822 P.2d 1134: 
Application of Arizona statute. — New Mexico, as 
the forum state, is not required to recognize Arizona's 
statute of limitations attaching or the sovereign immunity 
granted:to its public employees. Therefore, the one-year 
limitations. period applicable to Arizona’ public employ- 
ees is not applicable to actions involving these employees 
when‘ the cause of action accrues in New ‘Mexico, Sam v. 
Estate of Sam, 2004-NMCA-018, 185 N.M. 101, 84: P.3d 
1066, rev'd, 2006-NMSC-022, 1389 N:iM. 474, 184 P.3d 761. 


II. APPLICABILITY. 


Tort Claims Act statute of limitations. — Where 
child was eight years old when she was assaulted and 
statute of limitations required that she file suit by age ten, 
it was unreasonable as a matter of law to expect the child 
to comply with the requirements of the statute limitations 
at such a young age and the application.of the statute to 
the child violated her right to due process of law. Campos 
v. Davis, 2006-NMSC-020, 139 N.M. 474, 134 P.3d 761. 

Two-year statute of limitations applies to action 
for unlawful arrest. — Where plaintiff brought an ac- 
tion against the state of New Mexico, the New Mexico 
department of public safety, and a state police officer, as- 
serting a cause of action under the New Mexico constitu- 
tion arising from his allegedly unlawful arrest, and where 
plaintiff claimed that New Mexico law does not provide 
a statute of limitations for claims’ involving an alleged 
violation of the New Mexico constitution's prohibition of 
unreasonable seizures and therefore the four-year statute 
of limitations set forth in § 37-1-4 NMSA 1978 applies, 
the court held that defendant's allegations fell squarely 
within § 41-4-12 NMSA 1978, and the statute of limita- 
tions applicable,to a § 41-4-12 cause of action under the 
New Mexico Tort Claims Act (NMTCA) is the two-year pe- 
riod set forth in § 41-4-15(A) NMSA 1978 of the NMTCA. 
Rico-Reyes v. New Mexico, 503 F. Supp. 3d 1055 (D..N.M. 
2020). 

Section inapplicable to federal civil rights action. 
— An action under 42 U.S.C. § 1983 for excessive use of 
force during’an arrest is not governed by the limitations 
on actions contained in this section but by the-general 
statutory limitations on actions for personal injury, 37-1-8 
NMSA 1978, or for miscellaneous claims, 37-1-4 NMSA 
1978. Gunther v. Miller, 498 F. Supp. 882 (D.N.M. 1980). 
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Under New Mexico law, the most closely analogous 
state cause of action for a federal civil rights cause of ac- 
tion under 42 U.S.C. § 1983 is provided for under 41-4- 
12 NMSA 1978. The statute of limitations applicable to 
such a cause of action is set forth in this section. DeVargas 
v. State ex rel. N.M. Dep't of Corrs., 1982-NMSC-025, 97 
N.M. 563, 642 P.2d 166. 

Since claims under 42 U.S.C. § 1983 are in essence ac- 
tions to recover for injury to personal rights, 37-1-8 NMSA 
1978, not this section, provides the appropriate limita- 
tions period. Garcia v. Wilson, 731 F.2d 640 (10th Cir. 
1984), aff'd, 471 US. 261, 105 S. Ct. 1938, 85 L. Ed. 2d 
254 (1985). 

For New Mexico, the United States Supreme Court 
has identified 37-1-8 NMSA 1978, governing the right 
to recover for injury to personal rights, as the relevant 
limitations statute in civil rights cases under 42 U.S.C. 
§ 1983 as a matter of federal law. The court specifically 
rejected this section's statute of limitations applicable for 
wrongs committed by public officials. Walker v. Maruffi, 
1987-NMCA-048, 105 N.M. 763, 737 P.2d 544, cert. denied, 
105 N.M. 707, 736 P.2d 985, 

Public capacity determined by facts. — District 
court correctly applied the law when it estopped the doc- 
tor from asserting the statute of limitations defense un- 
der this section because by choosing to place the doctor 
at a private institution, and not identify him as a public 
employee working in a public capacity, the state engaged 
in conduct that conveyed ‘the indisputable impression to 
persons wishing to assert a claim that the doctor was an 
employee of the private institution; as such, the claim was 
timely filed within the statute of limitations for actions 
against private entities, 41-5-138 NMSA 1978. Hagen v. Fa- 
herty, 2003-NMCA-060, 133 N.M. 605, 66 P.3d 974, cert. 
denied, 183 N.M. 593, 66 P.3d 962. 

Act limited to New Mexico public employees. 
— The Tort Claims Act [41-4-1 through 41-4-27 NMSA 
1978] specifies that only public employees employed by 
New Mexico governmental entities, not simply any gov- 
ernmental entity, are covered by the act. Sam v. Estate of 
Sam, 2004-NMCA-018, 135 N.M. 101, 84 P.3d 1066, rev'd, 
2006-NMSC-022, 139 N.M. 474, 134 P.3d 761. 

Application of section to action by subrogated in- 
surance company. — Because a subrogated insurance 
company is considered to be standing in the shoes of the 
insured, the two-year statute of limitations in a subro- 
gated action governed by this section begins to run when 
the insured's cause of action arises. Health Plus v. Harrell, 
1998-NMCA-064, 125 N.M. 189, 958 P.2d 1239, cert. de- 
nied, 125 N.M. 145, 958 P.2d 103. 

Two-year statute of limitations applicable to neg- 
ligence suit involving public utility's employee. — 
This section, allowing two years to bring suit, and not the 
one-year limitation of 37-1-24 NMSA 1978, which refers to 
the time for bringing suits in negligence against any city, 
town or village, or any officers thereof, applies to a suit for 
negligence of a public employee in the operation of a pub- 
lic utility. Cozart v. Town of Bernalillo, 1983-NMCA-053, 
99 N.M, 737, 663 P.2d 713. 

Deadline does not apply to child incapable of 
meeting it. — As a matter of due process, a child who 
is incapable of meeting the deadline in this section can- 
not have that deadline applied to bar the child's right to 
legal relief; therefore, dismissal of claim filed shortly after 
child's ninth birthday is reversed. Jaramillo v. Board. of 
Regents, 2001-NMCA-024, 130 N.M. 256, 23 P.3d 931. 

' Minority exception under Subsection A applies 
only to living minors. Regents of Univ. of N.M. v, Armijo, 
1985-NMSC-057, 103 N.M. 174, 704 P.2d 428. 

Tort Claims Act statute of limitations applies to 
states sued in New Mexico courts. — In the interests 
of comity, New Mexico will extend the tort claims statute 
of limitations to states with similar tort claims acts when 
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they are sued in New Mexico district courts. Sam v. Estate 
of Sam, 2006-NMSC-022, 1389 N.M. 474, 134 P.3d 761. 

The doctrine of fraudulent concealment tolls the 
statute of limitations. — Where plaintiffs, developmen- 
tally disabled patients who were involuntarily committed 
to state-run institutions, brought an action against the 
state department of health (DOH), individual DOH offi- 
cials, and state institutions operated by the DOH, assert- 
ing claims pursuant to the New Mexico Tort Claims Act 
(act), and where DOH defendants moved to dismiss plain- 
tiffs' claims because the act contains a two-year statute of 
limitations on claims and the act explicitly provides that 
the limitations period is not subject to tolling, and where 
plaintiffs’, although their claims fell outside the two-year 
limitations period in the act, asked the court to toll the 
statute of limitations pursuant to the doctrines of legal 
disability or fraudulent concealment, the court held that 
New Mexico law does not provide for tolling on the basis: 
of mental capacity, but that the doctrine of fraudulent con- 
cealment, whether active or passive, can toll the running 
of the statute of limitations, and plaintiffs established the 
existence of a confidential or fiduciary special relation- 
ship that gives rise to a duty to disclose and that defen- 
dants breached that duty. JL v. New Mexico Department of 
Health, 165 F.Supp.3d 1048 (D.N.M. 2016). 


Ill, ACCRUAL OF ACTION. 


Accrual of action. — Section 41-4-15A NMSA 1978 is 
a discovery-based statute of limitations that accrues when 
a plaintiff knows or with reasonable diligence should 
have known of the injury and its cause, Maestas v. Zager, 
2007-NMSC-008, 141 N.M. 154, 152 P.3d 141. 

Abuse of process. — A malicious-abuse-of-process 
claim accrues immediately upon the improper use of pro- 
cess. Plaintiff's malicious-abuse-of-process claim accrued 
when police sergeant defendant filed an amended crimi- 
nal complaint. Pursuant to the 41-4-15A NMSA 1978, 
plaintiff had two years from that point to file his state 
tort claims. Mata v. Anderson, 685 F.Supp.2d 1223 (D,N.M. 
2010), aff'd, 635 F.3d 1250 (10th Cir, 2011). 

False arrest and false imprisonment. — The statute 
of limitations for claims of false arrest and false impris- 
onment begins to run, under New. Mexico law, when the 
imprisonment ends, Where plaintiff filed her complaint 
within two years of the end of her imprisonment, her 
NMTCA claims are timely. Gose v, Board of Cnty. Comm'rs 
of the Cnty. of McKinley, 727 F.Supp.2d 1256 (D.N.M. 2010). 

The temporal focus of Subsection A of this 
section seems to be on the date of the occurrence 
rather than the loss, injury, or death. Maestas v, Za- 
ger, 2005-NMCA-013, 1386 N.M..764, 105 P.3d 317, cert, 
granted, 2005:NMCERT-001, rev'd, 2007-NMSC-003, 141 
N.M. 154, 152 P.3d 141. © ’ 

The limitation period commences when an injury 
manifests itself and is ascertainable, rather than 
when the wrongful or negligent act occurs. Long v. Weaver, 
1986-NMCA-108, 105 N.M. 188, 730 P.2d 491. 

Where, in 1998, the municipality constructed a flood re- 
tention pond next to plaintiff's building; in 2004, plaintiffs 
tenant informed plaintiff that the northeast side of the 
foundation of the building was substantially cracking, that 
the ground around the around it was saturated with wa- 
ter, and that the tenant believed that the retention pond 
caused the damage; and plaintiff filed suit against the mu- 
nicipality for damages in 2008, plaintiff's claims against 
the municipality were time barred because the tenant's 
information was sufficient to notify plaintiff, more than 
three yéars before plaintiff filed suit, of both serious struc- 
tural damage requiring further investigation and a causal 
link between the retention pond and the injury to plain- 
tiffs property. Yurcic v. City of Gallup, 2013-NMCA-039, 
298 P.3d 500. 
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An incident does not give rise to a claim until the result- matter that must be resolved. Henderson v, City of Tucum- 
ing injury manifests itself in a physically objective man- cari, 2005-NMCA-077, 187 N.M. 709, 114 P.3d 389, cert. 
ner and is ascertainable. Until. these factors are estab- denied, 2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229, 
lished, the question of fraudulent. concealment need not . Law reviews. — For article, "Constitutional Torts and 
be addressed. Lang v. Weaver, 1986-NMCA-108, 105 N.M. - the New Mexico Torts Claims Act," see 13 N.M.L. Rev. 1 
188, 730 P.2d 491. (1983). 

‘Where plaintiff fell j in a ditch and broke. an ankle, and For note, "Federal Civil Rights Act - The New Mexico 
it was certain at that time that plaintiff had suffered an Appellate Courts'-Choice of the Proper Limitations Period 
injury as a consequence of the alleged wrongful act of for Civil Rights Actions Filed Under 42 U.S.C. § 1983; De- 
another for which the law afforded a remedy, the stat- Vargas v. State ex rel. New Mexico Department of Correc- 
ute of limitations attached. The fact that the full extent tions," see 138 N.M.L, Rev. 555 (1988). 
of the injury was not. known did not affect the running For survey of medical malpractice law in New Mexico, 
of the statute of limitations. Bolden v. Village of Corrales, see 18 N.M.L. Rev. 469 (1988). 
1990-NMCA-096, 111 N.M. 721,809 P.2d 635, cert. denied, For note. and comment, "Statutes of Limitations Applied 
111 N.M. 77, 801 P.2d 659. to Minors: The New Mexico Court of Appeals Balance 

It is not required that all the damages resulting from of Competing State Interests to Favor Children," see 35: 
the negligent act be known before the statute of limita- N.M., L. Rev. 535 (2005). 
tions begins to run. Once plaintiff suffers loss or injury, For note, "Tort Law — Either the Parents or the Child 
the statute begins to run. Bolden v. Village of Corrales, may Claim Compensation for the Child's Medical and 
1990-NMCA-096, 111 N.M. 721, 809 P.2d 635, cert, denied, Non-medical Damages; Lopez v. Southwest Community 
111 N.M. 77, 801 P.2d 659, Health Services," see 23:N.M. L. Rev. 378 (1993). 

Time presents factual matter. — Where plaintiffs! Am. Jur. 2d, A.L.R. and C.J.S. references. — What 
complaint. alleges that the work took place in the last statute of limitations governs actions based.on strict li- 
week of July and into the first week of August 2001, and ability in tort, 91 A.L.R.3d 455. 
the city does not appean to dispute this factual claim, but Liability of hotel or, motel operator for injury or death 
argues that the clean-up work was commenced in the last resulting to guest from defects in furniture in room or 
week of July 2001 and therefore the trigger for the statute suite, 91 A.L,R.3d 483. 
of limitations was the date the work began, plaintiffs' alle- When does statute of limitations begin to run upon an 
gation about the time the work was performed and when action by subrogated insurer against third:party tortfea- 
the time the injury manifested itself presents a factual sor, 91 A.L.R.3d 844. 


41-4-16. Notice of claims. 


A. »Every person who claims damages from the state or any local public body under the Tort 
Claims Act shall cause to be presented to the risk management division for claims against. the 
state, the mayor of the municipality for claims against the municipality, the superintendent of the 
school district for claims against the school district, the county clerk of a county for claims against 
the county, or to the administrative head of any other local, public body for claims against such lo- 
cal public body, within ninety days after an occurrence giving rise to a claim for which immunity 
has been waived under the Tort Claims Act, a written notice stating the time, place and circum- 
stances of the loss or injury. 

B... No suit or action for which immunity has been waned under the Tort Claims Act’ shall be 
maintained and no court shall have jurisdiction to consider any suit or action against the state or 
any local publi¢ body unless notice has been given as required by this section, or unless the gov- 
ernmental entity had actual notice of the occurrence. The time for giving notice does not include 
the time, not exceeding ninety days, during which the injured person is incapacitated from giving 
the notice by reason of injury. 

C. When a claim for which immunity has been waived under the Tort Claims Act is one for 
wrongful death,'the required notice may be presented by, or on behalf of, the personal representa- 
tive of the deceased person or any person claiming benefits of the proceeds of a wrongful death 
action, or the consular officer of a foreign country of which the deceased was a citizen, within six 
months after the date of the occurrence of the injury which resulted in the death; but if the person 
for whose death the claim is made has presented a notice that would have been sufficient had he 
lived, an action for wrongful death may be brought without any additional notice.» 


History: 1953 Comp., § 5-14-14.1, enacted by Laws [41-4-1 through 41-4-27 NMSA 1978] does not violate the 


1977, ch. 386, § 12. constitutional right of access to the courts. The legislative 

Emergency clauses. — Laws 1977, ch. 386, § 23 con- purposes requiring timely and reasonable notice to a gov- 

tained an emergency clause and was approved April 8, 1977. ernmental entity of potential claims are rationally related 

to legitimate governmental interests such as: (1) to.allow 

ANNOTATIONS investigation of a matter while the evidence is fresh; (2) to 

allow questioning of witnesses; (3) to protect against stimu- 

Constitutional right to access courts not violated. lated or aggravated claims; or (4) to allow consideration of 

— The 90-day notice provision of the Tort Claims Act whether a claim should be paid or not, Powell v. N.M. State 
1210 
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Hwy. & Transp. Dep't, 1994-NMCA-035, 117 N.M. 415, 872 
P.2d 388, cert. denied, 117 N.M. 524, 873 P.2d 270. 

Due process. — The notice requirement is not unrea- 
sonably short, thus not constituting a denial of due process. 
Ferguson v. N.M. State Hwy. Comm'n, 1982-NMCA-180, 
99 N.M. 194, 656 P.2d 244, cert. denied, 99 N.M. 226, 656 
P.2d. 889 (1983). 

The period of giving notice does not deny.an ineapacts 
tated victim due process of law. Ferguson v. N.M. State 
Hwy. Comm'n, 1982-NMCA-180, 99 N.M..194, 656 P.2d 
244, cert. denied, 99 N.M. 226, 656 P.2d 889 (1983). 

Application of the notice provision of Subsection A to 
any minor, whatever the circumstances, would not, in 
every circumstance, violate due process, Erwin v. City of 
Santa Fe, 1993-NMCA-065, 115 N.M. 596, 855 P.2d 1060. 

Section inapplicable to claims against public em- 
ployees. — The language of the written notice section 
does not include, and therefore does not apply to, claims 
against public employees, Martinez v. City of Clovis, 
1980-NMCA-078, 95 N.M. 654, 625 P.2d 583, cert: denied, 
94 N.M. 674, 615 P.2d 991, 

The written notice requirement of Sultectita A does 
not apply to public employees, such as a mayor or a police 
chief. Frappier v. Mergler, ANSBNMGAe 02d; 107 .N.M. 61, 
752 P.2d 253. — . 

Section inapplicable to placa aale isp 
public employee. — Where.:a police officer was sued 
individually. in federal court for violation of plaintiff's 
constitutional rights, the officer asked the municipality 
to provide a defense and gave a copy of the complaint 
to the municipal attorney; the municipality refused to 
provide a defense; the municipality had actual notice of 
the federal. action and was asked to provide a defense 
within the time for filing an answer to the complaint; 
the.municipality did not dispute that the officer acted 
within the scope of the officer's employment; the offi- 
cer defended the federal action pro se; and the officer 
and plaintiff settled. the federal claims; and plaintiff 
did not give the municipality written notice of the in- 
cident within ninety days after the incident occurred, 
41-4-16 NMSA 1978 does not require notice to be given 
by a claimant who sues,only a governmental employee 
and;the municipality was required to defend and indem- 
nify the officer and pay the judgment against the officer. 
Niederstadt v. Town of Carrizozo, 2008-NMCA-053, 143 
N.M. 786, 182 P.3d.769, cert, denied, 2008-NMCERT-003, 
143 N.M. 681, 180.P.3d 1180. 

Purpose of the notice requirement is four-fold: (1) 
to.enable the person or entity to whom. notice must be 
given, or its insurance company, to investigate the matter 
while the facts. are accessible; (2) to question witnesses; 
(8) to protect against simulated or aggravated claims;and 
(4) to consider whether to pay the claim or to refuse it. 
Ferguson. v. N.M.,State Hwy. Comm' n, 1982-NMCA-180, 
99.N.M., 194, 656 P.2d 244, cert, denied, 99 N.M. 226, 656 
P.2d 889 (1983). 

Affidavit stating intent to make claims attached 
to a pleading was sufficient notice. — Where plaintiff, 
as personal representative of her deceased son's estate, 
brought a class action complaint.for medical and other 
negligence against the university of New Mexico hospital 
(UNMH) resulting.from,treatment provided to, pediatric 
cancer patients at UNMH, the district court erred in dis- 
missing plaintiff's claims on grounds that UNMH did not 
receive notice of plaintiff's claims as required by the Tort 
Claims Act, because plaintiff, as representative of her de- 
ceased son, fell within the class described in-two pending 
class action lawsuits against UNMH, and UNMH had ac- 
cepted service of the class action lawsuits, and plaintiff 
had filed an affidavit in support of a motion to consolidate 
the two class actions that gave UNMH notice that plain- 
tiff actually intended to make claims against UNMH for 
losses and injuries allegedly caused by the negligence 
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alleged in the class action complaints. Cummings v. UNM 
Bd. of Regents, 2019-NMCA-034, cert. denied. 

Notice was timely. — Where plaintiff, as personal rep- 
resentative of her deceased son's estate, brought a class 
action complaint for medical and other negligence against 
the university of New Mexico hospital (UNMH) resulting 
from treatment provided to pediatric cancer patients at 
UNMH, and where plaintiff provided notice ofa claim by 
executing an affidavit stating that plaintiff intended’ to 
make claims against UNMH for losses and injuries alleg- 
edly caused by the negligence of UNMH, and where the 
affidavit was filed in a court pleading within six months 
of plaintiff discovering the facts relevant to her claim 
against UNMH, the notice to UNMH was timely. Cum- 
mings v. UNM Bd. of Regents, 2019-NMCA-034, cert. de- 
nied, 

Plaintiff's report failed to satisfy the purpose of 
the notice requirement. — Where the purpose of the 
Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] no- 
tice requirement is to ensure that. the agency allegedly at 
fault is notified that it may be subject to a lawsuit and to 
reasonably alert the agency to the necessity of investigat- 
ing the merits of a potential claim against it, and where 
plaintiff,,a resident. physician at the university of New 
Mexico school: of medicine, filed'a report with residency 
administrators alleging that she was raped by-a senior 
resident,in the residency program, the report was insuf- 
ficient to notify defendant of a likelihood that litigation 
may ensue; the district court did not err in dismissing 
plaintiffs tort claim for failure to comply with the Tort 
Claim Act's notice requirement. Herald.v. Board of Re- 
gents of the Univ. of N.M., 2015-NMCA-104, cert, denied, 
2015-NMCERT-009. 

Contents of notice. — Subsection B does not require 
that the notice of a claim under this article indicate that 
a lawsuit will in fact,be filed against the state, but, rather, 
it contemplates that the state must be given notice of a 
likelihood. that litigation may ensue, in order to reason- 
ably alert it to the necessity of investigating the merits 
of a-potential claim against it. Smith v. State ex.rel, N.M. 
Dep't of Parks & Recreation, 1987-NMCA-111, 106 N.M. 
368, 743 P.2d 124, 

The notice required is not simply actual notice. of 
the occurrence of an accident or injury but rather ac- 
tual notice that there exists a likelihood that litigation 
may ensue. Dutton v. McKinley Cnty. Bd. of Comm'rs, 
1991-NMCA-130, 113 N.M. 51, 822 P.2d 1134, 

Although the plaintiff claimed that the department had 
actual notice of this claim because of: (1) the information 
contained in a police report, (2) information derived from 
the:,conversation ‘between a maintenance foreman and 
the police. officer investigating the accident, and (3) the 
department's special knowledge concerning the hazards 
of blunt-edged guardrails, there was no evidence that the 
department had notice that this particular accident was 
likely to result in litigation against the department, or 
that the plaintiff considered the accident to be the depart- 
ment's fault. The above factors did not satisfy the require- 
ment of actual notice. Powell v. N.M. State Hwy. & Transp. 
Dep't, 1994-NMCA-035, 117 N.M. 415, 872 P.2d 388, cert. 
denied, 117 N,M. 524, 873 P.2d 270. 

To whom notice necessary. — In:an action against 
the state park and recreation department, for its alleged 
negligence resulting in a boating accident and ensuing 
deaths, notice given to both the superintendent of the 
state park where the drownings occurred. and to the boat- 
ing supervisor at the park, satisfied the notice require- 
ments specified in this section, Notice did not have to be 
given to the head of the department or its risk manage- 
ment division, Smith v. State ex rel. N.M. Dep't of Parks & 
Recreation, 1987-NMCA-111, 106,N.M. 368, 743 P.2d 124. 

The "actual notice" required by Subsection B is not 
simply actual notice of the occurrence of an accident or 
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injury but rather, actual notice that there exists a "like- 
lihood" that litigation may ensue. Frappier v. Mergler, 
1988-NMCA-021, 107 N.M. 61, 752 P.2d 253. 

Lack of notice relieving state from liability. — 
State was not responsible, under the Tort Claims Act, for 
paying a federal court judgment against a penitentiary 
guard when neither the state nor any of its agencies had 
notice of either the claim or of the federal court suit. Otero 
v. State, 1987-NMCA-054, 105 N.M. 731, 737 P.2d 90, cert. 
denied, 105 N.M. 707, 736 P.2d 985. 

Notice begins to run when injury manifests itself. 
— Where the language of this section's notice provisions 
and the statute of limitations, 41-4-15 NMSA 1978, is 
similar, the rule that the statute of limitations period be- 
gins to run from the time an injury manifests itself in a 
physically objective manner and is ascertainable is an ap- 
plicable precedent to the question of when, under the Tort 
Claims Act, notice begins to run. Emery v. Univ. of NM. 
Med. Ctr., 1981-NMCA-059,96 N.M, 144, 628 P.2d 1140. 

Notice defense may not be stricken as insuffi- 
cient. — The notice defense accorded by this section is a 
defense under which a defendant may be entitled to relief 
against a plaintiff's claim and, thus, is not to be stricken 
as insufficient as a matter of law. Emery v. Univ. of N.M. 
Med. Ctr., 1981-NMCA-059, 96 N.M. 144, 628 P.2d 1140. 

Notice requirements of Subsections A and B may 
not be applied to bar infant's claim. — One unable 
to comply with a notice requirement by reason of mi- 
nority is protected by the reasonableness requirements 
of the common law and the U:S. Const., amend. XIV, or 
similar provisions in the state constitution. Tafoya v. 
Doe,.1983-NMCA-070, 100 N.M. 328, 670 P.2d 582, cert. 
quashed sub nom., 100 N.M. 327, 670 P.2d 581. 

The 90-day notice provision does not apply to minors 
who are incapable themselves of meeting that responsi- 
bility, and minors may not be held to such notice when 
their parents or other relatives are shown to be unable to 
provide notice for them. Rider v. Albuquerque Pub. Sch., 
1996-NMCA-090, 122 N.M. 237, 923 P.2d 604. 

Two-year statute of limitations applicable to neg- 
ligence suit involving public utility's employee. 
— Section 41-4-15 NMSA 1978 of the Tort Claims Act, al- 
lowing two years to bring suit, and not the one-year limi- 
tation of 37-1-24 NMSA 1978, which refers to the time for 
bringing suits in negligence against any city, town or vil- 
lage, or any officers thereof, applies to a suit for negligence 
of a public employee in the operation of a public utility. 
Cozart v. Town of Bernalillo, 1988-NMCA-053,.99 N.M. 
737, 663 P.2d 713. 

Notice to adjustor sufficient. — Notice to an adjus- 
tor acting for his principal, and known to the claimant to 
be the adjustor for the principal, is sufficient notice to sat- 
isfy the statute requiring notice to the principal. Martinez 
v. City of Clovis, 1980-NMCA-078, 95 N.M. 654, 625 P.2d 
583, cert. denied, 94 N.M. 674, 615 P.2d 991. 

Police report not "actual notice". — An accident 
report prepared by the state police does not constitute 
actual notice to the state and to all state agencies. Mere 
notice of an accident will not necessarily put the govern- 
ment entity on notice that it may become the defendant 
in a lawsuit. Marrujo v. N.M. State Hwy. Transp. Dep't; 
1994-NMSC-116, 118 N.M. 753, 887 P.2d 747. 

Incident report at detention center did not give ac- 
tual notice that litigation was likely to ensue. — Where 
plaintiff, while incarcerated in the Curry county deten- 
tion center (CCDC), was assaulted by another inmate, and 
where the assault was documented in two separate incident 
reports at the CCDC, and where plaintiff asserted claims 
against CCDC for violations of the fourteenth amendment 
and negligence under the New Mexico Tort Claims Act, the 
court was without jurisdiction to hear the case because 
CCDC did not have actual notice that litigation was likely 
to ensue, because the incident report, although documenting 
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that an assault took place, did not indicate that any action 
by the guards or any other detention center personnel led to 
the incident or contributed in any way to plaintiff's injuries 
and contained no information that reasonably would have 
led the county officials to believe litigation against the jail 
may ensue as a result; actual notice of the incident or injury 
alone is insufficient. Galvan v, Bd. of Cty. Comm'rs for Curry 
Cty., 261 F.Supp.3d 1140 (D. N.M. 2017). 

Plaintiff was not incapacitated from giving no- 
tice by reason of injury. — Where plaintiff, while in- 
carcerated in the Curry county detention center (CCDC), 
was assaulted by another inmate, and where plaintiff 
asserted claims against CCDC for violations of the four- 
teenth amendment and negligence under the New Mexico 
Tort Claims Act, and where plaintiff failed to comply with 
this section's 90-day written notice requirement, and the 
CCDC did not have actual notice that litigation was likely 
to ensue, plaintiff was not incapacitated from giving the 
tort claims notice by reason of injury because evidence 
showed that plaintiff's capacity and capabilities were not 
meaningfully disrupted by the assault she received or the 
injuries stemming from it. Galvan v. Bd. of Cty. Comm'rs 
for Curry. Cty., 261 F.Supp.3d 1140 (D. N.M. 2017). 

Actual notice requires notice that there exists a 
likelihood that litigation may ensue. — Where plain- 
tiff filed a lawsuit asserting claims against the Bernalillo 
county metropolitan detention center (BCMDC) for viola- 
tions of the New Mexico Tort Claims Act after’a state dis- 
trict court remanded plaintiff to BCMDC to participate ina 
methadone program to decrease his level of dependence so 
that he would notjincur life endangering withdrawal symp- 
toms, but where plaintiff suffered life threatening with- 
drawal symptoms for approximately two months after being 
transferred to the New Mexico Corrections Department in 
contravention of the state district court's order, the federal 
district court was without jurisdiction over the tort claims, 
because plaintiff did not provide written notice to Bernalillo 
county and there was not sufficient evidence showing that 
Bernalillo county had actual notice that there existed a like- 
lihood that litigation may enste in order to reasonably alert 
the county to the necessity of investigating the merits of 
the potential claim. Gallegos v. Bernalillo County Board of 
County Commissioners, 278 F.Supp.3d 1245 (D.N.M. 2017). 

Report serves as notice if governmental entity made 
aware of claim, — Under some circumstances, a police or 
other report could serve as actual notice under Subsection B, 
but only where the report contains information which puts 
the governmental entity allegedly at fault on notice that 
there is a claim against it. Guerra, City of Las Cruces v. Gar- 
cia, 1984-NMSC-106, 102 N.M. 25, 690 P.2d 1019. 

Report may serve as notice if agency has knowl- 
edge of potential liability. — When the governmental 
entity allegedly at’ fault has knowledge of the facts and 
circumstances of an occurrence, it may have knowledge of 
its own potential liability, and a particular statement by a 
victim that there may be a claim is not required. Lopez v. 
State, 1996-NMSC-071, 122 N.M. 611, 930 P.2d 146. 

Notice provisions operate‘as statutes of limitations 
since they are conditions precedent to filing a suit. Ferguson 
v. N.M. State Hwy. Comm'n, 1982-NMCA-180, 99 N.M. 194, 
656 P.2d 244, cert: denied, 99 N.M. 226, 656 P.2d 889 (1983). 

If governmental entity creates condition that 
causes injury, notice is still. required of a claim for 
damages. This section operates in conjunction with 41-4- 
15 NMSA 1978, the statute of limitations section, on the 
issue of a timely claim. Tafoya v. Doe, 1983-NMCA-070, 
100 N.M. 328, 670 P.2d 582, cert. quashed sub nom., 100 
N.M. 327, 670 P.2d 581. 

Actual notice of accident. — An evidentiary hearing 
may be required to decide the threshold issue whether, 
from actual notice of an occurrence, a governmental entity 
was'on notice that it could be subject to a’claim. Lopez v. 
State, 1996-NMSC-071, 122 N.M. 611, 930 P.2d 146. 
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Burden of proof that notice requirements not 


met. — It is the defendants' burden to sustain their de- , 
fense that the notice requirements had not been met. ~ 


Ferguson v. N.M. State Hwy. Comm'n, 1981-NMCA-071, 
98 N.M. 718, 652 P.2d 740; rev'd on: other ‘grounds, 
1982-NMSC-107, 98 N.M. 680, 652 P.2d 230. 

Police accident report not "actual notice". — An 
accident report prepared by the New Mexico state police 
does not constitute "actual notice," within the meaning of 
Subsection B, to the state and to all state agencies. V.M. 
State Hwy. Comm'n v. Ferguson, 1982-NMSC-107, 98 N.M. 
680, 652 P.2d 230. ; 

Weight given statements made in workmen's com- 
pensation suits. — Since cases arising under the Tort 
Claims Act [41-4-1 through 41-4-27 NMSA 1978] almost al- 
ways present issues of first impression, statements made in 
workmen's compensation (now workers’ compensation) suits 
regarding the reason for notice should be accorded great 
weight. Martinez v. City of Clovis, 1980-NMCA-078, 95 N.M. 
654, 625 P.2d 588, cert. denied, 94 N.M. 674, 615 P.2d 991. 

Federal preemption. — The Tort Claims Act [41-4-1 
through 41-4-27. NMSA 1978] notice-of-claim require- 
ment is preempted by the federal Emergency Medical 
Treatment and Active Labor Act, 42.U.S.C, § 13895dd, and, 
therefore, is not applicable to an Emergency Act claim. 
Godwin v. Mem'l, Med. Ctr., 2001-NMCA-033, 1380 N.M. 
434, 25 P.3d 273, cert. quashed, 182 N.M. 193, 46 P.3d 100, 
and cert. denied, 537 U.S, 885, 1238 S. Ct. 118, 154 L. Ed. 
2d 144 (2002). 

Summary judgment inappropriate. — Where un- 
disputed facts of the case allow the trier of fact to draw 
equally logical but conflicting inferences from the facts, 
summary judgment on the issue of whether the depart- 
ment of corrections had actual notice of the occurrence as 
required by subsection B is not appropriate. Calloway v. 
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N.M. Dep't of Corr, 1994-NMCA-049, 117 N.M. 637, 875 
P.2d 398, cert. denied, 118 N,M, 90, 879 P.2d 91. 

Law reviews. — For article, "Constitutional Torts and 
the New Mexico Torts Claims Act," see 18 N.M.L. Rev. 1 
(1988). 

' Am. Jur. 2d, A.L.R. and C.J.S. references, — 56 Am. 
Jur. 2d Municipal Corporations, Counties, and Other Po- 
litical Subdivisions §§ 680, 719, 737, 760, 773, 776, 782. 

Attorney's mistake or neglect as excuse for failing to file 
timely notice of tort claim against state or local govern- 
mental unit, 55 A.L.R,38d 930. 

Actual notice or knowledge by governmental body or of- 
ficer of injury or incident resulting in injury as constitut- 
ing required claim or notice of claim for injury - modern 
status, 7 A.L.R.4th 1063, 

Local government tort liability: minority status as af- 
fecting notice of claim requirement, 58 A.L.R.4th 402. 

Insufficiency of notice of claim against municipality as 
regards statement of place where accident occurred, 69 
A.L.R.4th 484. 

Complaint as satisfying requirement of notice of claim 
upon states, municipalities, and other political subdivi- 
sions, 45 A.L.R.5th 109, 

Persons or entities upon whom notice of injury or claim 
against state or state agencies may or must be served, 45 
A.L.R.5th 173. 

Sufficiency of notice of claim against local governmental 
unit as regards identity, name, address, and residence of 
claimant, 53 A.L.R.5th 617, 

Sufficiency of notice of claim against local political entity 
as regards time when accident occurred, 57 A.L.R.5th 689. 

Waiver of, or estoppel to assert, failure to give or defects 
in notice of claim against state or local political subdivi- 
sion - modern status, 64 A.L.R.5th 519. 

63 C.J.S. Municipal Corporations §§ 922 to 930; 81A 
C.J.S. States § 310. 


41-4-16.1. Civil action; damages incurred while imprisoned; notice to 


victim. 


Upon the filing of a civil action by an individual or his personal representative against the state 
for damages incurred while imprisoned in a state corrections facility, the district court clerk shall 
issue notice of the filing of that action to the corrections and criminal rehabilitation department 
[corrections department] which shall forward a copy of the notice to the victim of the crime for 
which that individual was imprisoned. If the civil action is filed in a federal forum, the individual 
or personal representative shall issue the required notice to the department. 


History: Laws 1981, ch. 117, § 1. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 

Law 1981, ch. 73, § 8 provided that all references in law 
to the corrections and criminal rehabilitation department 
shall be construed to be references to the corrections de- 
partment. 


ANNOTATIONS 


Expert testimony is required to establish. the 
standard of care for monitoring inmates in prisons. 
— Where plaintiff, who was an inmate at a county deten- 
tion center and who was assaulted and raped by three in- 
mates, sued defendants for failing to protect plaintiff from 
the assault; plaintiff claimed that the area in which plain- 
tiff was assaulted was an architectural blind spot that 


41-4-17. Exclusiveness of remedy. 


could not be covered by video surveillance, as well as not 
being directly monitored by guards, and that jurors could 
use common knowledge to.find that it is negligence to al- 
low inmates in'an area that was not properly subject to 
surveillance or monitoring, either due to the existence of 
a blind spot or lack of guards; and defendant did not offer 
any testimony as to the standard of care for monitoring of 
inmates, jail design, video surveillance or any other fac- 
tors that underlie those standards; the district court prop- 
erly granted summary judgment for defendants because 
expert testimony was required in order for a jury to make 
a decision regarding the standard of care of the monitor- 
ing by prison officials and the mere fact that plaintiff was 
assaulted did not prove that prison monitoring fell below 
the required standard of care. Villalobos v. Dona Ana Bd. 
of Cnty. Comm'rs, 2014-NMCA-044. 


A. The Tort Claims Act shall be the exclusive remedy against a governmental entity or public 
employee for any tort for which immunity has been waived under the Tort Claims Act and no other 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


41-4-17 TORTS 41-4-17 


claim, civil action or proceeding for damages, by reason of the same occurrence, may be brought 
against a governmental entity or against the public employee or his estate whose act or omission 
gave rise to the suit or claim. No rights of a governmental entity to contribution, indemnity or subro- 
gation shall be impaired by this section, except a governmental entity or any insurer of a governmen- 
tal entity shall have no right to contribution, indemnity or subrogation against a public employee 
unless the public employee has been found to have acted fraudulently or with actual intentional 
malice causing the bodily injury, wrongful death, property damage or violation of rights, privileges or 
immunities secured by the constitution and laws of the United States or laws of New Mexico result- 
ing in the settlement or final judgment. Nothing in this section shall be construed to prohibit any 
proceedings for mandamus, prohibition, habeas corpus, certiorari; injunction or quo warranto. 

B. The settlement or judgment in an action under the Tort Claims Act shall constitute'a com- 
plete bar to any action by the claimant, by reason of the same occurrence against a governmental 
entity or the public employee whose negligence gave rise to the claim. 

C. No action brought pursuant to the provisions of the Tort Claims Act shall name as a Bure 
any insurance company insuring any risk for which immunity has been waived by that act. 


History: 1953 Comp., § 5-14-15, enacted by Laws Parties. — The exclusive remedy provision in Subsec- 
1976, ch. 58, § 15; 1977, ch. 386, § 13; 1982, ch. 8, § 2. tion B did not bar recovery from the state transportation 
division of the state board of education because plaintiffs 
ANNOTATIONS settled their claims against defendants connected with a 
Application of 1977.amendment. — Where an act county and school district. Gallegos v. State Bd. of Educ., 
giving rise to a claim under the Tort Claims Act [41-4-1 1997-NMCA-040, 123 N.M; 362, 940 P.2d 468, cert. denied, 
through 41-4-27 NMSA 1978] occurred prior to the effec- 123 N.M. 215, 937 P.2d 76, ; 

tive date of the 1977 amendment which added "settle- Joinder. — Prior to the enactment of Subsection C, 
ment" to Subsection B, but the injury and settlement oc- there was nothing in the Tort Claims Act [41-4-1 through 
curred after the effective date, the settlement is governed 41-4-27 NMSA 1978] which indicated the legislature's in- 
by the amended subsection. Sugarman v. City of Las Cru- tention to disallow a plaintiff bringing an action under the 


ces, 1980-NMCA-093, 95 N.M. 706, 625 P.2d 1223, act from j joining an insurance company as a party defen- 

When. settlement does not bar suit. — A-suit.au- dant. By drawing a logical inference from the legislature's 
thorized by the Tort Claims Act [41-4-1 through 41-4-27 subsequent enactment of Subsection C, it appears that the 
NMSA 1978] and brought against the potentially liable legislature realized that without this subsection a plain- 
governmental entity is not barred by a settlement with tiff could join the insurance company and therefore this 
one who has no statutory liability to the claimant, nor by prompted the 1977 amendment which specifically negated 
a settlement reached with anyone outside the framework the idea of joinder. England v. N.M. State Hwy. Comm'n, 
of a Tort Claims Act suit. Sugarman v. City of Las Cruces, 1978-NMSC-005, 91 N.M., 406, 575 P.2d 96. 
1980-NMCA-093, 95 N.M. 706, 625 P.2d 1223. In any action which falls within the purview of the Tort 

Two-year statute of limitations applicable to neg- Claims Act where the injury occurred between July 1, 
ligence suit involving public utility's employee. 1976, and February of 1977, when the 1977 amendments 
— Section 41-4-15 NMSA 1978 of the Tort Claims Act, al- became immediately effective, joinder of an insurance 
lowing two years to bring suit, and not the one-year limi- company as’a’party defendant is allowed. England v. N.M, 
tation of 37-1-24 NMSA 1978, which refers to the time for State Hwy. Comm'n, 1978-NMSC-005, 91 N.M. 406, 575 
bringing suits in negligence against any city, town or vil- P.2d 96. (This section was amended by Laws 1977, which 
lage, or any officers thereof, applies to a suit for negligence contained an emergency clause, Laws 1977, ch. 386, § 23, 
of a public employee in the operation of a public utility. and was approved April 8, 1977.) 

Cozart v. Town of Bernalillo, 1983-NMCA-053, 99 N.M. _ Wrongful decision to perform autopsy. — In an ac- 
737, 663 P.2d 713. tion for damages on the basis of an alleged wrongful deci- 
‘Simultaneous pursual of § 1983 action not barred. sion to perform an autopsy, even if 24-12-4 NMSA 1978, 
— The New Mexico Tort Claims Act does not prohibit a which provides for consent for post-mortem examinations, 
plaintiff from bringing an action for damages under that created a private cause of action, it did not override the 
act against a governmental entity or, public employee state medical investigator's grant of immunity under the 
where the plaintiff also pursues, by reason of the same Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978], Be- 
occurrence or chain of events, an action against the Bay v. State, 1985-NMCA-117, 104 N.M. 483, 723 P.2d 252, 
same entity or employee pursuant to the Federal: Civil rev'd on other grounds, Smialek v. Begay, 1986-NMSC-049, 
Rights Act, 42 U.S.C. § 1983, Wells v. County of Valencia, 104 N.M. 375, 721 P.2d 1306) cert. denied, 479 U.S. 1020, 
1982-NMSC-048, 98 N.M, 3, 644 P.2d 517, 93 L. Ed, 2d 727, 107S,Ct.677. : 

Double recovery prohibited, — In those cases where Governmental entity not entitled to reimburse- 
tort damages will constitute a portion of the damages for ment from employee. — A school district was not enti- 
a deprivation of a constitutional right, general principles tled to reimbursement from an employee of federal funds 
against double recovery will prevail. Wells v. Cnty, of Va- it lost due to the employee's negligence in failing to com- 
lencia, 1982-NMSC-048, 98 N.M. 3, 644 P.2d 517. ply with federal regulations. Daddow v. Carlsbad Mun. 

City entitled to "exclusive remedy" provisions. Sch. Dist., 1995-NMSC-032, 120 N.M. 97, 898 P.2d 1235. 
— The operation of a natural gas system, even though No waiver of liability for intentional torts. — 
beyond the statutory limitations imposed by 3-25-3A(2) Where Indian tribe brought an action against the state of 
NMSA 1978, does not deprive a city of the exclusive right, New Mexico, the governor of New Mexico, and members 
remedy and obligation provision of the Tort Claims Act of the gaming control board, alleging tortious interference 
[41-4-1 through 41-4-27 NMSA 1978]. Cole v. City. of Las with existing contractual relations, the New Mexico offi- 
Cruces, 1983-NMSC-007, 99 N.M. 302, 657 P.2d 629, cials were entitled to qualified immunity because the New 
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Mexico Tort Claims Act does not waive liability for inten- 
tional torts; as a result, New Mexico officials cannot be held 
liable for tortious interference with contractual relations. 
Pueblo of Pojoaque v. N.M., 214 FSupp.3d 1028 (D. N.M. 
2016). 

Mandamus proceedings not prohibited. — The 
Tort Claims Act does not interfere with the traditional 
right to bring a mandamus action against a government 
official for failure to perform a required duty. Board of 


TORT CLAIMS 


41-4-18. Jurisdiction; appeals; venue. 
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Cnty. Comm'rs v. Risk Mgmt. Div., 1995-NMSC-046, 120 
N.M. 178, 899 P.2d 1182. 

Injunction. — Although the Tort Claims Act would not 
bar a claim for injunctive relief, an injunction will gener- 
ally not lie if there is an adequate remedy at law. El Do- 
rado Utils., Inc, v. Eldorado Area Water & Sanitation Dist., 
2005-NMCA-036, 187 N.M. 217, 109 P.3d 305. 

Law reviews. — For article, Constitutional Torts and 
the New Mexico Torts Claims Act," see 13 N.M.L. Rev. 1 
(1983). 


A. Exclusive original jurisdiction for any claim under the Tort Claims Act shall be in the dis- 
trict courts of New Mexico. Appeals may be taken as provided by law. 

B. Venue for any claim against the state or its public employees, pursuant to the Tort Claims Act, 
shall be in the district court for the county in which a plaintiff resides, or in which the cause of action 
arose, or in Santa Fe county. Venue for all other claims pursuant to the Tort Claims Act, shall be in the 
county in which the principal offices of the governing body of the local public body are located. 


History: 1953 Comp., § 5-14-16, enacted by Laws 
1976, ch. 58, § 16. 


ANNOTATIONS. 


Section is unconstitutional to extent that it acts 
to limit pendent jurisdiction of a federal district court 
over tort claims against counties, municipalities, and 
their officers. Wojciechowski v. seta ‘607 F. Supp. sr 
(D.N.M.: 1985). 

Constitutional deprivation may be remedied in a 
jurisdiction other than New Mexico. Wells v. County 
of Valencia, 1982-NMSC-048, 98 N.M. 3, 644 P.2d 517. 

Federal jurisdiction barred. — Inmate could not 
pursue claim against the New Mexico Department of Cor- 
rections and its employees acting within the scope of their 
employment in the federal district court, but rather was 
relegated to the state district court to seek relief consis- 


tent with the limited waiver of immunity under this sec-. 


tion. Bishop v. Doe 1, 902 F.2d 809 (10th Cir,), cert. denied, 
498 U.S. 878, 111 S. Ct, 198, 112 L: Ed. 2d 159 (1990). 

Venue provisions are mandatory. — The second sen- 
tence of Subsection B, relating to venue of actions against 
public entities or employees other than the state and its 
employees, was mandatory as applied to action against 
board of county commissioners. Williams v. Board.of Cnty. 
Comm'rs, 1998-NMCA-090, 125 N.M. 445, 963 P.2d 522, 
cert. denied, 125 N.M, 654, 964 P.2d 818. 

Suit against state hospital in federal court not per- 
mitted, — Congress does not have the power to make stat- 
utes such as the Emergency Medical Treatment and Active 
Labor Act (EMTALA) applicable to state-run hospitals 
without the state's express consent. As indicated by this, 
41-4-2 NMSA 1978 and 41-4-4 NMSA 1978, New. Mexico 
has not consented to be sued in federal court for violations 
of EMTALA, nor for any other tort. Ward v. Presbyterian 
Healthcare Servs,, 72 F. Supp. 2d 1285 (D.N.M. 1999), 

Two-year statute of limitations applicable to neg- 
ligence suit involving public utility's employee. — 
Section 41-4-15 NMSA 1978 of the Tort Claims Act, allow- 
ing two years to bring suit, and not the one-year limitation 
of 37-1-24 NMSA 1978, which refers to the.time for bring- 
ing suits in negligence against any city, town or village, 
or any officers thereof, applies to a suit for negligence of a 
public employee in the operation of a public utility. Cozart 
v. Town of Bernalillo, 1983-NMCA-053, 99 N.M. 737, 663 
P.2d 713. 

Venue in actions against state educational insti- 
tutions. — The venue provision of this section does not 
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delimit choice of forum for tort actions brought against 
state educational institutions, which actions are governed 
by the venue provision set forth in 38-3-1G NMSA 1978, 
Clothier v. Lopez, 1985-NMSC- 088, 103 N.M. 593, 711 P.2d 
870. 

‘Federal jurisdiction barred. — A student at the New 
Mexico School of Mines (now New Mexico Institute of Min- 
ing and Technology), was barred from bringing an action 
in the United States District Court for the District of New 
Mexico, seeking damages for personal injuries alleged ‘to 
have resulted from the negligence of the school's board of 
regents in the operation of the school, because the action 
was, in effect, against the state of New Mexico, and the U.S. 
Const., amend. XI, barred federal jurisdiction. Korgich v. 
Regents of N.M. Sch. of Mines, 582 F.2d 549 (10th Cir. 1978). 

Texas' sovereign immunity recognized as a matter 
of comity in tort claim lawsuit. — In a medical negli- 
gence case filed against a Texas-based physician who was 
acting within the scope of his employment at Texas tech hos- 
pital, a governmental unit of the state of Texas, the district 
court erred in failing to extend comity to Texas and apply 
provisions of the Texas Tort Claims Act (TTCA), because it 
is not a violation of New Mexico public policy when a simi- 
lar action would not be barred under the New Mexico Tort 
Claims Act, when Texas appellate courts have previously 
extended comity and applied tort claims provisions from 
other jurisdictions that differed from the TTCA's provi- 
sions, when Texas' strong public policy interest in applying 
uniform standards of liability and immunity to the conduct 
of state-employed physicians who provide medical care at 
state-run facilities is not outweighed by New Mexico's inter- 
est in providing a forum for New Mexicans who seek redress 
for medical negligence, and when failing to extend immunity 
to Texas in this case would encourage forum shopping by al- 
lowing plaintiffs to name Texas state employees in lawsuits 
in New Mexico when those plaintiffs could not do so in Texas. 
Montafio v, Frezza, 2017-NMSC-015, rev'g, 2015-NMCA-069. 

Principles of comity applied to determine choice 
of law when tort is committed by non-resident. — 
Comity, the principle that the courts of one state give 
effect to the laws of another state or extend immunity 
to a sister sovereign, not as a rule of law, but rather 
out of deference or respect, should be extended to other 
states but only if doing so will not violate or undermine 
New Mexico's public policies. In determining whether 
to extend immunity, courts should consider whether 
the forum state would enjoy similar immunity under 
similar circumstances, whether the state sued has or 
is likely to extend immunity to other states, whether 
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the forum ‘state has a strong interest in litigating the broader waiver of immunity, would limit suits to govern- 
case, and whether extending immunity would prevent mental entities and prohibit suits against individuals, and 
forum shopping. Montafio v. Frezza, 2015-NMCA-069, would impose a notice requirement substantially more 
cert. granted, 2015-NMCERT-006, and cert. granted, - restrictive than that in the NMTCA. Montano v., Frezza, 
2015-NMCERT-006. * 2015-NMCA-069, cert. granted, 2015-NMCERT-006, and 
In a medical negligence case filed against a Texas-based cert. granted, 2015-NMCERT- 006... 

physician, where the district court was required to deter- Law reviews. — For article, "Constitutional Torts and 
mine whether the New Mexico Tort Claims Act (NMTCA) the New, Mexico Torts Claims Act," see 13 N.M.L. Rev. 1 
[41-4-1 through 41-4-27 NMSA 1978] or Texas law should (1983). 

apply, the district court did not err in determining that Am. Jur. 2d, vi R. and C.J.S, references. — 57 Am. 
New Mexico law should apply because applying Texas Jur. 2d Mithicinal, County, School, and State Tort Liability 


law would be contrary to New Mexico's public policies in 8§ 649 to 654. 
that applying Texas law would contravene New Mexico's 5 


41-4-19. Maximum liability. 


A. . Unless limited, by Subsection B of this section, in any action for damages against a govern- 
mental entity or a public employee while acting within the scope of the employee's duties as pro- 
vided in the Tort Claims Act, the liability shall not exceed: 

(1) the sum of two hundred thousand dollars ($200,000) for each legally described real 
property for damage to or destruction of that legally described real property arising out of a single 
occurrence; 

(2) the sum’of three hundred thousand dollars ($300,000) for all past and future medical 
and medically related expenses arising out of a single occurrence; and 

(8) the sum of four hundred thousand dollars ($400,000) to any person for any number 
of claims arising out of a single occurrence for all damages other than real property damage and 
medical and medically related expenses as permitted under the Tort Claims Act. 

B. The total liability for all claims pursuant to Paragraphs (1) and.(3) of Subsection A of this 
aiRod that arise out of a single occurrence shall not exceed seven puadrod fifty thousand fageren 
($750,000). 

C... Interest shall be allowed on judgments against a sel eoteal entity or public employee 
for a tort for which immunity has been waived under the Tort Claims Act:at:a rate equal to two 
percentage points above the prime rate as published in the Wall Street Journal on the date of the 
entry of the judgment. Interest shall be computed daily from the date of the entry of the judgment 
until the date of payment. ! 

D. Nojudgment against a governmental entity or public employee for any tort for which’ immu- 
nity has been waived under the Tort Claims Act shall include an award ai0n aman or punitive 
damages or for interest prior to judgment. 


History: 1958 Comp., § 5-14-38, enacted by Laws ANNOTATIONS ! 
1976, ch. 58, § 17; 1977, ch. 386, § 14; 1991, ch. 205, § 3; r pr 
2004, ch. 108, § 1; 2007, ch. 121,§ 1. _ The cap on damages is constitutional. — The cap 

The 2007 amendment, effective July 1, 2008, in- on damages does not violate substantive due process or 
creased the maximum liability from $100,000 to $200,000 equal protection and does not encroach on the’ right to 
for damage or destruction, of each legally described real trial by jury or the Separation of Powers Clause. Wachocki 
property; and limited the total liability for all claims aris- v. Bernalillo Cnty. Sheriff's Dep't, 2010-NMCA-021, 147 
ing out of a single occurrence to not more that $750,000. N.M.''720, 228 P.3d 504, aff d, 2011- NMS 039, 150 N. M. 


Applicability. — Laws 2007, ch. 121, § 2 provided that 650, 265 P.3d 701. 
Laws 2007, ch. 121, §1 applied only to claims for damages Cap on damages. — In considering the constitutional- 


from torts committed on or after July 1, 2008, ity of the cap on damages in Subsection A(2), the trial court 
The 2004 amendment, effective May 19, 2004, added was mistaken in limiting the facts applicable solely to the 
Subsection B and redesignated former Subsection B as defendant city; the city had the burden of demonstrating 
present Subsection C, that enforcement of the cap was substantially related to 
The 1991 amendment, effective July 1, 1992, in Sub- an important state interest, and the trial court should 
section A, added Paragraph (2), redesignated former Para: have considered evidence on the relationship of the cap 
graphs (2) and (3) as Paragraphs (3) and (4), substituted to public treasuries as an indivisible and statewide whole, 
"four hundred thousand dollars ($400,000)" for "three both at the time the cap was enacted and at the time the 
hundred thousand dollars ($300,000)" and inserted "and causes of action accruéd; Trujillo v, City of Albuquerque, 
medical and medically-related expenses" in Paragraph 1990-NMSC-083, 110 N.M. 621, 798 P.2d ‘671 is with- 
(3), and substituted "seven hundred fifty thousand dollars drawn. Trujillo v, City of Albuquerque, 1995-NMSC-027, 
($750,000)" for “five hundred thousand dollars ($500,000)" 119 N.M. 602, 893 P.2d 1006. 
and inserted "other than medical or medically-related ex- Because the statutory cap on tort recoveries against 
penses" in Paragraph (4), the state affects economic interests, not fundamental 


rights, the appropriate level of constitutional scrutiny in 
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an equal protection challenge is rational basis review, not 
the intermediate scrutiny necessary for statutes affect- 
ing fundamental rights. Trujillo v, City of ple eis He 
1998-NMSC-031, 125 N.M. 721, 965 P.2d 305. 

Wrongful death action brought by a personal rep- 
resentative is a single claim. — A personal represen~ 
tative, whether consisting of one or more individuals, is 
the "person" for purposes of 41-4-19A(3) NMSA 1978 be- 
cause under the Wrongful Death Act [41-2-1 NMSA 1978 
et seq.] the personal representative of the deceased per- 
son replaces the deceased person and has the sole right to 
pursue the action on behalf of the statutory beneficiaries. 
A wrongful death action brought by a personal .represen- 
tative on behalf of multiple statutory beneficiaries is a 
single claim under 41-4-19A(3) NMSA 1978, rather than 
multiple claims under:41-4-19A(4) NMSA°1978. Estate of 
Lajeuenesse v. UNM-Bd. of Regents, 20138-NMCA-004, 292: 
P.3d 485, cert. quashed, 2018-NMCERT-001. 

Where the personal representative of the decedent 
sued defendants for the wrongful death of the dece- 
dent. based on the negligent medical care provided. by 
defendants; no claims were made by any person other 
than the personal representative; and the jury awarded 
plaintiff damages of $750,000, the district court prop- 
erly applied the monetary limitation of‘ 41-4-19A(3) 
NMSA 1978, rather than multiple claims limitation 
under 41-4-19A(4) NMSA 1978, to reduce the verdict 
to $400,000 because the wrongful death action was'a 


single claim, not multiple claims. Estate of Lajewenesse , 


v, UNM Bad. of Regents, 2013-NMCA-004, 292 P.3d. 485, 
cert. quashed, 2013-NMCERT-001. 

Double costs provision of Rule 1-068 NMRA does 
not conflict with the Tort Claims Act. — The double 
costs awarded under Paragraph A of Rule 1-068 NMRA are 
not punitive damages or prejudgment interest and are not 
prohibited by Subsection D of 41-4-19 NMSA 1978. Estate 
of. Lajeuenesse v. UNM Bd. of Regents, 2018-NMCA-004, 
292 P.3d.485,.cert. quashed, 2013-NMCERT-001. _. 

Recovery of costs. — The legislature, in 89-3-30 NMSA 
1978, gives express authority, without exception, to the re- 
covery of costs against any losing party, including the state. 
Kirby v. N.M. State Hwy. Dep't, 1982-NMCA-014, 97 N.M. 
692,643 P.2d 256, cert. denied, 98 N.M. 51, 644 P.2d 1040. 

Postjudgment interest. — Plaintiff in wrongful death 
action was not entitled to postjudgment interest.on a 
prior judgment obtained against the New Mexico State 
Highway Department. Fought v. State, 1988-NMCA-088, 
107 N.M, 715, 764 P.2d 142, overruled in part.on other 
grounds, Folz v, State, 1993-NMCA-066, 115 N.M. 639, 857 
P.2d 39, cert. denied, 115 N.M. 602, 856 P.2d 250. 

An award of postjudgment interest on judgments against 
a governmental entity is not permitted under this article. 
Yardman v, San Juan Downs, Inc., 1995-NMCA-106, 120 
N.M. 751, 906 P,2d 742, cert. denied, 120 N.M. 636, 904 
P.2d 1061, 

"Single occurrence" eonstrued, — Ina negligence 
action against a city for injuries sustained in a collision 
with a city-owned crane, there was but a single occur- 
rence when successive negligent acts or omissions of the 
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,, governmental entity combined concurrently to create a 


singular risk of collision and to proximately cause injury 
triggered by a discrete event. Trujillo v. City of Albuquer- 
que, 1990-NMSC-083, 110 N.M. 621, 798 P.2d 571. 

In a wrongful death and personal injury action brought 
against the state highway department and others for 
deaths and injuries from a runaway truck, all injuries 
proximately caused by a governmental agency's successive 
negligent acts or omissions that combined concurrently to 


create a singular, separate, and unitary risk of harm fell 


within the meaning of a "single occurrence" when trig- 
gered by the discrete event of one runaway truck. Folz v, 
State, 1990-NMSC-075, 110 N.M. 457, 797 P.2d 246. 

In an action against a county race track by a jockey who 
was injured when the horse veered, causing the jockey to 
fall and strike a post and track rail, the county's failure to 
replace the rail with a safer system and negligent place- 
ment of an exit gap on the rail were not separate occur- 
rences; the plaintiff's injuries, which were alleged to have 
been caused by successive negligent acts or omissions that 
combined concurrently to create a risk of harm, consti- 
tuted a single occurrence. Yardman v, San Juan Downs, 


‘Inc., 1995-NMCA-106, 120 N.M. 751, 906 P.2d 742, cert. 


denied, 120 N.M. 636, 904 P.2d 1061. 

Jury consideration of aggravating circumstances 
not punitive damages. — In a wrongful death action 
in which the state was a defendant, an instruction allow- 
ing the jury to consider mitigating or aggravating circum- 
stances in setting compensatory damages did not violate 
the prohibition on punitive damages contained in Subsec- 
tion B. Folz v. State, 1990-NMSC-075, 110 N.M. 457, 797 
P.2d 246. 

Applicability to,claim under federal law. — The 
Tort Claims Act [41-4-1 through 41-4-27 NMSA 1978] lim- 
its the damages available under the federal Emergency 
Medical Treatment and Active Labor Act, 42 U.S.C.S. 
§ 1395dd, by placing a 'cap" on’ damages recoverable un- 
der:the act from a public hospital..Godwin v. Memorial 
Med, Ctr., 2001-NMCA-038, 180 N.M. 434, 25 P.3d 273, 
cert. quashed, 132 N.M. 193, 46 P.3d 100, and cert. denied, 
537 U.S. 885; 123 S.Ct. 118,154 L. Ed. 2d 144 (2002). 

Law. reviews. — For survey,."Torts: Sovereign and 
Governmental Immunity in New Mexico," see,6 N.M.L, 
Rev. 249 (1976). 

For article, "Constitutional Torts and the New Mexico 
Torts Claims Act," see 13 N.M.L. Rev. 1 (1983). 

For note, "Tort Law — Hither the Parents or the Child 
may claim Compensation for the Child's Medical and 
Non-Medical Damages: Lopez v. Southwest Community 
Health Services," see 23 N.M. L. Rev. 373 (1993). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 57 Am, 
Jur. 2d Municipal, County, School, and State Tort Liability 
§§ 680 to 696. 

Recovery of exemplary or punitive damages from mu- 
nicipal corporations, 1 A.L.R.4th 448. 

Validity and construction of statute or ordinance limit- 
ing the kinds or amount of actual damages recoverable 
in tort action against governmental unit, 438 A.L.R.4th 19. 


A. It shall be the duty of governmental entities to cover every risk for which immunity has 
been waived under the provisions of the Tort Claims Act or any liability imposed under Section 41- 


4-4 NMSA 1978 as follows: 


(1) local public bodies shall cover every such risk or liability as follows: 
(a) ‘for a risk for which immunity has been waived pursuant to Sections 41-4-9,-41-4- 
10 and 41-4-12 NMSA 1978, the local public body shall cover the risk, and for any commercially 
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uninsurable risk for which public liability fund coverage is made available, the local public body 
may insure the risk in accordance with the provisions of Section 41-4-25 NMSA 1978; | 
(b) for excess liability for damages arising under and subject to the substantive law 
of a jurisdiction other than New Mexico, including but not limited to other states, territories and 
possessions and the United States of America, the local public body shall provide coverage in ac- 
cordance with the provisions of Subsection B of Section 41-4-27 [41-4-28] NMSA 1978, if coverage 
is available; and 
(c) for a risk or liability not covered pursuant to Subparagraphs (a) and (b) of this para- 
graph, the local public body shall purchase insurance, establish reserves or provide a combination of 
insurance and reserves or provide insurance in any other manner authorized by law; and 
(2) for state agencies, the risk management division shall insure or otherwise cover every 
such risk or liability in accordance with the provisions of Section 41-4-23 NMSA 1978. Coverage 
shall include but is not limited to coverage for all such liability arising under and subject to the 
substantive law of a jurisdiction other than New Mexico, including but not limited to other states, 
territories and possessions and the United States of America. F 
B. The department of finance and administration shall not approve the budget of any govern- 
mental entity that has not budgeted an adequate amount of money to insure or otherwise cover 
pursuant to this section or Section 3-62-2 NMSA 1978 every risk of the governmental entity for 
which immunity has been waived under the provisions of the Tort Claims Act or liability imposed 
under Section 41-4-4 NMSA 1978. The public school finance division of the department of finance 
and administration shall not approve the budget of any school district which has failed to budget 
sufficient revenues to insure or otherwise cover pursuant to this section every risk for which im- 
munity has been waived pursuant to the provisions of the Tort Claims Act or HARES, say seh 
under Section 41-4-4 NMSA 1978. 
C. No liability insurance may be purchased by any governmental entity other than as authos 
rized by the Tort Claims Act. 


History: Laws 1976, ch. 58, § 18; 1953 Comp., § 5-14- Two-year statute of limitations applicable to neg- 


18; Laws 1977, ch. 247, § 52; 1977, ch. 386, § 15; 1978, ligence suit involving public utility's employee. 
ch. 166, § 3; 1979, ch. 287, § 4; 1979, ch. 392, § 25 1981, — Section 41-4-15 NMSA 1978 of the Tort Claims Act, al- 
ch. 268, § 1. lowing two years to bring suit, and not the one-year limi- 
Bracketed material. — The bracketed’ material was tation of 37-1-24 NMSA‘1978, which refers to the time for 
inserted by the compiler to correct an apparently incor- bringing suits in negligence against any city, town or vil- 
rect reference and is not part of the law. lage, or any officers thereof, applies to a suit for negligence 
of a public employee in the operation of a public utility. 
ANNOTATIONS Cozart v. Town of Bernalillo, 1983-NMCA-058, 99 N.M. 

Existence of insurance as waiver of immunity. — 737, 663 P.2d 713. , 
Without specific authorization by the legislature, the ex- Law reviews. — For survey, "Torts: Sovereign and 


Governmental Immunity in New Mexico," see 6 N.M.L. 


istence of insurance covering a governmental agency do 
ate we or Rev, 249 (1976). 


not constitute a waiver of immunity from suit, Chavez v. 


Mountainair Sch, Bd., 1969-NMCA-060, 80 N.M. 450, 457 Am. Jur. 2d, A.L.R. and C.J.S. references. — Li- 

P2d 382. ability or indemnity insurance carried by governmental 
Where insufficiency of insurance not raised. — No unit as affecting’ immunity from tort mene 68 A.L.R.2d 

question of immunity from suit existed where no claim 1437. 

was made that the insurance was insufficient to cover When does statute of limitations begin to run upon an 

the amount of the verdict. Williams v. Town of Silver City, action by subrogated insurer against third-party tortfea- 

1972-NMCA-132, 84 N.M. 279, 502 P.2d 304, cert. denied, sor, 91 A.L.R.3d 844. 


84 N.M. 271, 502 P.2d 296. 


41-4-21. Application of act. 


The provisions of the Tort Claims Act shall not affect the provisions of any personnel act, any 
rules or regulations issued thereunder or any other provision of law governing the employer- 
employee relationship. 


History: 1953 Comp., § 5-14-19, enacted by Laws ANNOTATIONS 
1976, ch. 58, § 19; 1977, ch, 386, § 16, ‘ : 4 f 
Emergency clauses. — Laws 1977, ch. 386, § 28 con- Purpose of section. — This section was designed to 
tained an emergency clause and was approved April 8, preserve employment relations between the state, or 
1977. a subdivision thereof, and its employees. It may not be 


read to expand Subsection A of 41-4-4 NMSA 1978 and to 
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provide a waiver of immunity to allow an educational mal- 
practice action against a public school board. Rubio ex rel. 
Rubio v. Carlsbad Mun. School Dist., 1987-NMCA-127, 
106 N.M. 446, 744 P.2d 919. 

Asserting immunity for first time in supreme 
court permissible. — The right to assert sovereign im- 
munity may be raised for the first time in the supreme 
court. Sangre de Cristo Dev. Corp., Inc. v. City of Santa 


TORT CLAIMS 


41-4-23 


overruled in part by Hicks v. State, 1975-NMSC-056, 88 
N.M. 588, 544 P.2d 1153. 

Law reviews. — For survey, "Torts: Sovereign and 
Governmental Immunity in New Mexico," see 6 N.M. L. 
Rev. 249 (1976). 

Am. Jur, 2d, A.L.R. and C.J.S. references. — Res 
ipsa loquitur as applicable in actions for damage to prop- 
erty by the overflow or escape of water, 91 A.L.R.3d 186. 


Fe, 1972-NMSC-076, 84 N.M, 343, 503 P.2d 323, cert. de- 


Products liability: air guns and BB guns, 94 A.L.R.3d 291, 
nied, 411 U.S. 938, 93 S, Ct. 1900, 36 L. Ed. 2d 400 (1973), ; 


41-4-22. Insurance fund. 


There is created the "insurance fund" to purchase insurance for the state and its public employ- 
ees. Any money in the fund not needed to meet expected expenditures for the ensuing month shall 
be invested by the director of the risk management division with the prior approval of the state 
board of finance. 


History: 1953 Comp., § 5-14-20, enacted by Laws 
1976, ch. 58, § 20; 1977, ch. 247, § 53. 


41-4-23. Public liability fund created; purposes. 


A. There is created the "public liability fund". The fund and any income from the fund shall be 
held in trust, deposited in a segregated account and invested by the general services department 
with the prior approval of the state board of finance. 

B. Money deposited in the public liability fund may be expended by the risk management divi- 
sion of the general services department: 

(1) to purchase tort liability insurance for state agencies and their employees and for any 
local public body participating in the public liability fund and its employees; 

(2) ‘to contract with one or more consulting or claims adjusting firms DUFAAMS to the pro- 
visions of Section 41-4-24 NMSA 1978; 

(3) to defend, save harmless and indemnify any state agency or employee of a state agency 
or a local public body or an employee of such local public body for any claim or liability covered by 
a valid and current certificate of coverage to the limits of such certificate of coverage; 

(4) to pay claims and judgments covered by a certificate of coverage; 

(5) to contract with one or more attorneys or law firms on a per-hour basis, or with the at- 
torney general, to defend tort liability claims against governmental entities and public SnD ee 
acting within the scope of their duties; - 

(6) to pay costs and expenses incurred in carrying out the provisions of this section; 

(7) to create a retention fund for any risk covered by a certificate of coverage; 

(8) to insure or provide certificates of coverage to school bus contractors and their employ- 
ees, notwithstanding Subsection F of Section 41-4-3 NMSA 1978, for any comparable risk for which 
immunity has been waived for public employees pursuant to Section 41-4-5 NMSA 1978, if the cov- 
erage is commercially unavailable; except that coverage for exposure created by Sections 41-4-9, 
41-4-10 and 41-4-12 NMSA 1978 shall be provided to its member public school districts and par- 
ticipating other educational entities of the public school insurance authority, by the authority, and 
except that coverage shall be provided to a contractor and his employees only through the public 
school insurance authority or its successor, unless the district to which the contractor provides ser- 
vices has been granted a waiver by the authority or the authority is not offering the coverage for 
the fiscal year for which the division offers its coverage. A local school district to which the division 
may provide coverage may provide for marketing and servicing to.be done by licensed insurance 
agents who shall receive reasonable compensation for their services; and 

(9) to insure or provide certificates of coverage for any ancillary coverage typically found 
in commercially available liability policies provided to governmental entities, if the coverage is 
commercially unavailable. 

C.. No settlement of any claim covered by the public liability fund in excess of twenty-five thou- 
sand dollars ($25,000) shall be made unless the settlement has first been approved in writing by 
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the director of the risk management division of the general services department. This subsection 
shall not be construed to limit the authority of an insurance carrier, covering any liability under 
the Tort Claims. Act, to compromise, adjust and stirs claims a oe govercnaentey entities or 
their public employees. 

D, Claims against the public liability fund shall be made in Beard sake with rules or regula- 
tions of the director of the risk management. division of the general services department. If the 
director of the risk management division has reason to believe that the fund would be exhausted 
by payment of all claims allowed during a particular state fiscal year, pursuant to regulations of © 
the risk management division, the amounts paid to each claimant and other parties obtaining 
judgments shall be prorated, with each party receiving an amount equal to the percentage his own 
payment bears to the total of claims or judgments outstanding and payable from the fund. Any 
amounts due and unpaid as a result, of such proration shall be paid in the following fiscal years. 


History: 1953 Comp., § 5-14-20.1, enacted by Laws 
1977, ch. 386, § 17; 1978, ch. 166, § 4; 1982, ch. 8, § 3; 
1988, ch. 301, § 75; 1986, ch. 102, § 8; 1989, ch, 3783, § 6; 
1996 (1st S.S.), ch. 3, § 5; 2000, ch. 27, § 4; 2001, ch. 
177, $1. 

Cross references. — For state board of finance, see 6- 
1-1 NMSA 1978. 

For general services department, see 9-17-83 NMSA 
1978. 

For risk management division, see 15-7-2 NMSA 1978. 

For powers of the risk management division in regard 
to the Tort Claims Act, see 15-7-3 NMSA 1978, 

The 2001 amendment, effective June 15, 2001, sub- 
stituted "twenty-five thousand dollars ($25,000)" for "five 
thousand dollars ($5,000)", in Subsection C. 

The 2000 amendment, effective March 6, 2000, added 
Subsection B(7) and redesignated the remaining para- 
graphs in Subsection B accordingly, deleted "including 
any transfers to the fund from the risk reserve" following 
"reason to believe that the fund" from the second sentence 
in Subsection D, and deleted former Subsection E, con- 
cerning excess cash balances in the public liability fund, 

The 1996 amendment, effective March 21, 1996, in- 
serted "of the general services department" in several 
places throughout the section; in Subsection A, deleted 


former Paragraphs (7) and (8) which provided for the 
creation of a retention fund and to cover personal injury 
liability risks of governmental entities, redesignated the 
remaining paragraphs and made related changes, and de- 
leted "group" preceding "insurance" in the first sentence 
of Paragraph (7); in Subsection D, inserted "public liabil- 
ity" preceding "fund" in the first sentence, and inserted 
"including any transfers to the fund from the risk reserve" 
in the second sentence; and added Subsection EH. 

The 1989 amendment, effective June 16, 1989, in- 
serted near the middle of the first sentence of Subsection 
B(9) "coverage for exposure created by Sections 41-4-9, 
41-4-10 and 41-4-12 NMSA 1978 shall be provided to its 


member public school districts and participating other ed- 


ucational entities of the public school i insurance authority, 
by the authority and except that". 


ANN OTATIONS 


ye ne. 2d, ALR. and C.J.S. references. — Li- 
ability or indemnity i insurance carried by governmental 
unit as affecting wommluntty from tort Panaiie 68 A.L.R.2d 


1437.) 


Coverage under Asi risk i insurance, 30 AL. R: 5th 170. 


41-4-24. Consulting anil claims adjusting contracts. psi 


A. Notwithstanding any other provision of law, the risk moieecinaay ipietns als sae: 
(1) \ contract,as may be necessary, with a recognized insurance epee se firm to assist in 


the implementation of the public liability fund; and 


(2) contract with a recognized insurance claims ee Bi ae for the handling of all 


claims made against’ the public liability fund. 


B. No contract shall be entered into pursuant to this canes spill Beene ne hifize been 
sought from two or more qualified firms. Contracts shall be awarded on the basis of cost, financial 
resources of the firm, service > facilities 1 in New Mexico, service Popiitaticn: anid encarer 


History: 1953 Girkisy § 5-14-20.2, enacted by Laws 
1977, ch. 386, § 18. 


41-4-25., Public liability fund; municipal public liability fund; local , 


imergeats: clauses, —:Laws 1977, ch, 386, 8 23,con- 
tained an emergency clause and was approved April 8, 1977. 


“5 Oe Fy 


public body participation; educational entity participation. 


A. Except as provided in Subsections’B and C of this sdetion, local public bodies shall obtain 
coverage for all risks for which immunity has been waived under the Tort'Claims Act pursuant to 
Sections 41-4-9, 41-4-10 and 41-4-12 NMSA 1978 through the public liability fund by paying into 
the fund an assessment, to be determined by the director of the risk management division, which 
shall be based on the risks to be insured. In addition, any local public body. upon application to the 
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risk management division may obtain coverage for any risk for which immunity has been waived 
under the Tort Claims Act through the public liability fund if the director of the risk management 
division determines that: 

(1) the risk is, in fact, commercially uninsurable or insurable only at a cost or subject to 
conditions which the director deems unreasonable. To make this determination, the director may 
require the local public body to submit such information as he deems appropriate and may also 
seek information from any other source; and 

(2). the local public body has paid all insurance premiums and public liability fund assess- 
ments in a timely manner or has had good cause for failing to do so. The local public body shall pay 
for coverage of uninsurable risks by paying into the fund an assessment, to be determined by the 
director, which shall be based on risks to be insured. However, payment of all or part of any such 
assessment may be deferred or postponed without penalty until future years if the local public 
body certifies to the director's satisfaction that it has insufficient funds available to pay all or a 
part of any assessment. A municipality or county shall be deemed to have insufficient funds only 
if it is, in the current fiscal year, levying the full property tax millage allotted it under law and, in 
addition, has levied during the current fiscal year’a five-mill levy above the constitutional twenty- 
mill limit to pay tort judgments. Any deferred or postponed assessment is payable in any succeed- 
ing fiscal year, subject to the same limitations on duty to pay, until paid in full. 

B. A municipality which has adopted a charter pursuant to Article 10, Section 6 of the consti- 
tution of New Mexico may, by ordinance of the governing body, elect to create a "municipal public 
liability fund" to insure or otherwise cover any risk for which immunity has been waived under 
the Tort Claims Act. A municipal public liability fund created pursuant to this subsection shall 
provide that: 

(1) the fund and any income from the fund shall be held in trust, deposited in a segregated 
account and invested in accordance with law; 

(2) any money deposited in the fund may only be expended to purchase liability insurance; 
to contract with one or more consulting or claims adjusting firms; to defend, save harmless and in- 
demnify any employee of the municipality for any liability covered by the municipal public liability 
fund; to contract with one or more attorneys or law firms on a per-hour basis to defend tort liability 
claims against the municipality and its officers and employees acting within the scope of their du- 
ties; and to create a retention fund adequate to cover all uninsured risks of the municipality; 

(3) if the municipal public liability fund will be exhausted by the payment of all judgments 
and claims allowed during a particular fiscal year, amounts paid to each claimant or person obtain- 
ing a judgment shall be prorated, with each person receiving an amount equal to the percentage his 
own payment bears to the total of claims and judgments outstanding and payable from the fund. 
Any amounts due'and unpaid as a result of such proration shall be paid in the following fiscal year; 

(4) no tort, civil rights or workers' compensation judgment shall be paid by a tax levy upon 
real or personal property unless the judgment exceeds one hundred thousand dollars ($100,000). 
The tax levy shall be made only on that portion of the judgment which is in excess of one hundred 
thousand dollars ($100,000). Judgments arising out of a single occurrence shall be paid by tax lev- 
ies for the portions of the judgments in excess of one hundred thousand dollars ($100,000); 

(5) the governing body shall review all judgments set forth in Paragraph (4) of this subsec- 
tion prior to transmitting them to the county assessor for inclusion in the property tax assessment. 
The review by the governing body shall include a finding by the governing body that the judgment 
properly arose under the Workers' Compensation Act [Chapter 52, Article 1 NMSA 1978] or under 
the Tort Claims Act. After so finding, the governing body shall by. resolution direct the county as- 
sessor to provide an assessment as required; and 

(6) the ordinance shall not become effective until the department of finance and adminis- 
tration and the general services department have reviewed and approved the ordinance as com- 
plying with all of the provisions of this subsection. 

'C. A local public body, other than one that has adopted a charter pursuant to Article 10, Sec- 
tion 6 of the constitution of New Mexico, may elect to obtain coverage from the public liability fund 
in accordance with Subsection A of this section or may: 

(1) purchase commercial insurance coverage for the risks for which immunity is waived 
under the Tort Claims Act; or 
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(2). obtain coverage for the risks for which immunity is waived under the Tort Claims Act 
in accordance with the provisions of Chapter 3, Article 62 NMSA 1978. | 

D. The risk management dlinaaion may assess cae local public body with a risk covered by the 
public liability fund: | 

(1). a-penalty in a perisehitalte or minimum amount to be fixed by the dindstds of the risk. 
management division, with the advice of the board, for the failure to aiake timely payment of any 
assessment of the division; or 

(2) a surcharge not exceeding seventy-five panierit of the me celialishad by the division 
for coverage under the public liability fund, if: 

(a) the local public body fails to meet any of the underwriting standards or claims 
procedures prescribed: by regulations of the division; or 

(b) the local public body fails to carry out any safety «Stace bcedecitied by; coal 
tions of the division. .. 

E. -Any school district as defined in Section 22-1-2 NMSA 1978 or maliieatianval institution es- 
tablished pursuant to Chapter 21, Article 13, 16 or 17 NMSA 1978 may, upon application to and 
acceptance by the risk management division, purchase, if the coverage is commercially unavail- 
able, any coverage offered by-the division, through the: public liability fund, including school bus 
coverage for school bus contractors, notwithstanding the limitation in Subsection E of Section 41- 
4-3 NMSA 1978; except that coverage other than for risks for which immunity has been waived 
pursuant to Sections 41-4-9, 41-4-10, 41-4-12 and 41-4-28 NMSA 1978 shall be provided to a school 
district only through the public school group insurance authority or its successor, unless the dis- 
trict has been granted a waiver by the authority. or the authority is not.offering the coverage for 
the fiscal year for which the division offers its coverage. A local school district to which the division 
may provide coverage may provide for marketing and servicing to be done by licensed insurance 
agents who shall receive reasonable compensation for their services. 

F._ If any local public body fails to insure or otherwise cover any risk, the immunity for ich has 
been waived under. the provisions of the Tort Claims Act, any resident of the local public body shall 
have standing to bring suit to compel compliance with the provisions of the Tort Claims Act: Noth- 
ing in this section shall be construed to allow any recovery against any governmental entity for any 
damages resulting from the failure of the governmental entity to insure or otherwise cover any risk. 

G. Nothing in this section shall be construed as requiring the ‘risk management division to 
provide coverage to any local public body, except coverage for those risks for which immunity has 
been waived-under Sections 41-4-9, 41-4-10 and 41-4-12 NMSA 1978, or as requiring the division 
to provide,coverage on terms deemed to be unreasonable by the director,of the division. 


‘History: 1953 Comp., § 5-14-20.3, enacted by Laws following "municipality" in the first sentence of Subsec- 


1977, ch. 386, § 19; 1978, ch. 166, § 5; 1979, ch. 10, § 1; tion B and substituted "Workers' Compensation Act" for 
1979, ch. 392, § 3; 1983, ch. 301, § 76; 1986, ch. 27, § 1; "Workmen's Compensation Act” in the first sentence of 
1986, ch. 102, § 9; 1988, ch. 57, §. 1; 1989, ch. 372, § 1. Subsection B(5), ( 

Compiler's notes. — The reference to Subsection E of 41- ol 
4-3 NMSA 1978 in Subsection E is probably incorrect, since ANNOTATIONS 


Subsection F of 41-4-3 NMSA 1978 now relates to public em- 


T d ° © / 2 : 
ployees, following the 1993 amendment to that section, OO re otek te none uae See ae 


negligence suit involving public utility's employee. 


Cross references, — For county assessor, see Chap- +) Sections4 1-4-1. NMSA~1978:0f theeTort Claims Act 
ter 4, Article 39 NMSA 1978. poe _ [41-4-1 through 41-4-27 NMSA 1978], allowing two years 
For department of finance and administration, see 9-6-3 to bring suit, and not the one-year limitation of 87-1-24 
NMSA 1978. NMSA 1978, which’refers to the time for bringing suits 


For general services department, see 9- 17- 3 NMSA 1978. 
For risk management division, see 15-7-2 NMSA 1978. 
The 1989 amendment, effective June 16, 1989, ‘in 


in negligence against any city, town or village, or any of- 
ficers thereof, applies to a suit for negligence of a public 
employee in the operation of a public utility. Cozart v. 


Subsection A substituted "Subsections B and C" for "Sub- Town of Bernalillo, 1983-NMGA-053; 99'N.M. 737, 663 
section B" near the beginning of the first sentence in the P2d 713. ; 

introductory paragraph; made a minor stylistic change Pyivate insurers, — Nothing in the Tort Claims. Act 
in Subsection B(4); added present Subsection C; redesig- [41-4-1 through 41-4-27 NMSA 1978] suggest the legis: 


nated former Subsections C through F as present Subsec- lature intended to extend the protection of 15-7-9'NMSA 
. si * " " res 
tions D through G; and substituted "board" for "risk man- 1978, regarding confidentiality of records, to funds held 


agement advisory board" in Subsection D(1). rm 
The 1988 amendment, effective May 18, 1988, de-: EE are ay ion, 134. Mt 28, io aa 86 666 Fh 
leted "having a population over one hundred thousand" , 
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41-4-26. Home rule municipality tort claims RELLAEERC Ee) severability; 
| applicability. 


A. Any provision ‘of an ordinance adopted by a home rule fannscinaliey providing for the insur- 
ance or self-insurance of tort liability risks of the home rule municipality is declared to be sever- 
able if any part or application of such ordinance is held invalid. 

B. Any home rule municipality which has adopted an ordinance providing for the insurance 
or self-insurance of any or all of the tort liability risks of the municipality, shall not be eligible to 
participate in the public liability fund created pursuant to Section 41-4-23 NMSA 1978. 

C. A home rule municipality which has adopted. an ordinance insuring or self-insuring its tort 
liability risks prior to July 1, 1978 or which has adopted an ordinance after July 1, 1978 insuring 
or self-insuring its tort liability risks pursuant to Subsection B of Section 41-4-25 NMSA 1978 may 
elect to be covered by the public liability fund created pursuant to Section 41-4-23 NMSA 1978 for 
the subsequent calendar years by: 

(1)... giving notice of the repeal of its cedure to the risk: management piace prior to 
December 1 of any calendar year; and 

(2)... paying such assessments as may be determined by the risk management division. Oc- 
currences giving rise to claims arising during any period of time [in] which.a home rule munici- 
pality had a valid or invalid ordinance insuring or self-insuring its risks shall be governed by the 
ordinance in effect at the time the claims arose.and not by the public liability fund created pursu- 


ant to Section 41-4-23 NMSA 1978, 


History: 1978 Comp., § 41-4-26, enacted by Laws 
1978, cht 166, § 18; 1986, ch. 27, § 2. 

Bracketed material. — The bracketed material was 
inserted by the compiler and it is not part of the law. 

Cross references. —,For home rule municipality, see 
N.M. Const., art. X, § 6. 

For’ risk management division, see 15-7-2 NMSA 1978. 


ANNOTATIONS 


Two-year statute of limitations applicable to negli- 
gence suit involving public utility's employee. — Sec- 


37-1-24 NMSA 1978, which refers to the time for bringing 
suits in negligence against any city, town or village, or any 
officers thereof, applies to a suit for negligence of a public 
employee in the operation of a public'utility. Cozart v. Town 
of Bernalillo, 1983-NMCA-058, 99.N,M. 737, 663 P.2d 713. 

Am, Jur. 2d, A.L.R.,and C.J.S. references. — Gov- 
ernmental liability from operation of zoo, 92 A.L.R.3d 832. 

Liability of governmental unit for injuries or damage 
resulting. from ‘tree or limb falling onto highway from 
abutting land, 95 A.L.R.3d 778. 

Governmental tort liability for detour accidents, 1 


tion 41-4-15 NMSA 1978 of the Tort Claims Act, allowing 


A.L.R.5th 163. 
two years to’ bring suit, and not the one-year limitation of , 


41-4-27. Home rule municipality; joint powers agreements; coverage. 


A. Any county covered through the public liability fund pursuant to Subsection A of Section 41- 
4-25 NMSA 1978 may enter into a joint powers agreement with a home rule municipality which 
has elected:to be covered pursuant to Subsection B of Section 41-4-25 NMSA 1978, providing for 
exercise of certain of the county's powers or duties under the agreement. Any such joint powers 
agreement may provide for public liability fund coverage of a stated percentage of risks arising 
from exercise of the county's powers or duties. 

B. Public liability fund coverage'which may be provided under any such joint powers agree- 
ment shall be: 

(1) limited to public liability fund coverage hy to the county pursuant to Subsection 
A of Section 41-4-25 NMSA 1978; and 
(2) subject'to the prior approval of the risk management advisory Beet! 

C. All coverage pursuant to this section shall terminate upon the date the joint powers agree- 
ment terminates. 

D. For covering a risk pursuant to this section, the risk management division shall assess the 
county the full amount to be assessed for covering the entire risk under current regular risk man- 
agement division assessment rates and schedules, plus any applicable penalties and surcharges, 
without adjustment based upon the percentage of risk for which the county is liable. 


History: 1978 Comp., § 41-4-27, enacted by Laws 
1981, ch. 118, § 2. 
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41-4-28 


ANNOTATIONS 


Two-year statute of limitations applicable to neg- 
ligence suit involving public utility's employee. 
— Section 41-4-15 NMSA 1978 of the Tort Claims Act, al- 
lowing two years to bring suit, and not the one-year limi- 


TORTS 


41-4-29 


bringing suits in negligence against any city, town or vil- 
lage, or any officers thereof, applies to a suit for negligence 
of a public employee in the operation of a public utility. 
Cozart v. Town of Bernalillo, 1983-NMCA- 0538, 99 N.M. 


~ 737,663 P.2d 718. 


tation of 37-1-24 NMSA 1978, which refers to the time for 


41-4-28. Coverage for liability subject to foreign jurisdiction's law. 


A. Coverage which may be provided for liability arising under and subject to the substan- 
tive law of a jurisdiction other than New Mexico, including but not limited to other states, ter- 
ritories and possessions and the United States; is not limited as prerued in wh 41-4-19 
NMSA 1978. 

B. The risk management division shall purchase liability insurance coverage for all instal pub- 
lic bodies otherwise participating in the public liability fund for liability arising under and subject 
to the:substantive law of a jurisdiction other than New Mexico, including but not limited to other 
states, territories and possessions and the United States. The risk management division shall 
purchase such liability insurance only if the director of the risk management division determines 
that the coverage offered is satisfactory and available at reasonable cost. If satisfactory coverage 
is unavailable at reasonable cost, the risk management division may offer a certificate through the 
public liability fund in limits not to exceed one million dollars ($1,000,000) per occurrence. Any 
liability insurance shall provide coverage only for amounts in excess of the limits set forth in Sec- 
tion 41-4-19 NMSA 1978. 

Local public bodies shall obtain excess coverage for such foreign jurisdiction liability by paying 
into the public liability fund an assessment, determined by the director of the risk management divi- 
sion, based on the cost of the insurance and the risks to be insured. If such insurance is unavailable 
on a satisfactory basis or at reasonable cost and the risk management division does not provide a 
certificate or insurance with satisfactory limits, local public bodies shall cover such liability in ac- 
cordance with Subparagraph (c) of Paragraph (1) of Subsection A of Section 41-4-20 NMSA 1978. 

C. Nothing in this section shall be construed as a waiver of any sovereign or governmental im- 
munity. 


History: 1978 Comp., § 41-4-27, enacted by Laws 
1981, ch. 268, § 2; 1986, ch. 102, § 10. 

Emergency clauses. — Laws 1986, ch. 102, § 11 con- 
tained an emergency clause and was approved March 5, 1986. 

Compiler's notes. — This section was originally en- 


but was recompiled as 41-4-28 NMSA 1978 in light of the 
enactment of 41-4-27 NMSA 1978 by Laws 1981, ch. 118, 
§ 2. 

Cross references, — For risk sina ciate division, 
see 15-7-2 NMSA 1978. 


acted as 41-4-27 NMSA. 1978 by Laws 1981, ch. 268, § 2, 


41-4-29. Governmental entities; health care students pare ap coverage; 
authority to purchase. » 


A. Governmental entities may purchase public liability fund coverage, if offered, for health 
care liability of health care students currently enrolled in health care instructional programs pro- 
vided by or through the governmental entity. 

B. The risk management.division of the general services department may provide public li- 
ability fund coverage for health care liability of health care students currently enrolled in health 
care instructional programs provided by or through a governmental entity. Such coverage shall 
be limited to health care liability risks arising out of assigned health care instructional activities. 

C. This section shall not be construed as waiving or otherwise affecting any governmetal [goy- 
ernmental] entity's sovereign immunity or any other limitations or protections under the Tort 
Claims Act or any other law. This section shall not be construed as creating any right of action 
against any governmental entity or any of.its officers, employees or servants for any activities 
insured pursuant to this section. . | | 


History: Laws 1981, ch. 269, § 1; 1983, ch. 301, § 77. 
Effective dates. — Laws 1983, ch. 301, § 85 made 
Laws 1983, ch. 301, § 77 effective July 1, 1983. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 
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41-4-30. Liability coverage; certain community land grants. 


Notwithstanding the provisions of Paragraph (1) of Subsection A of Section 41-4-25 NMSA 1978 
to the contrary, a community land grant governed as a political subdivision of the state upon ap- 
plication to the risk management division of the general services department shall be authorized 
to purchase coverage for any risk for which immunity has been waived under the Tort Claims Act 
through the public liability fund, exclusive of coverage of an activity conducted by the community 
land grant that is determined by the director of the risk management division pursuant to division 
rules to be a business enterprise. 


History: Laws 2010, ch. 22, § 1, IV, § 23, was effective May 19, 2010, 90 days after the ad- 


Effective dates. — Laws 2010, ch. 22 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 
ARTICLE 4A 
New Mexico Civil Rights 

Sec. . Sec. 
41-4A-1, Short title. 41-4A-7. Statute of limitations and abatement. 
41-4A-2, Definition. 41-4A-8,. Indemnification by public body. 
41-4A-3, Claim for violation of rights established pursu- 41-4A-9. Waiver of sovereign immunity. 

ant to the bill of rights of the constitution 41-4A-10. Common law judicial, legislative or other es- 

of New Mexico. tablished immunity. 
41-4A-4, Prohibiting the use of the defense of qualified 41-4A-11. Records of claims. 

immunity. 41-4A-12. Prospective application. 
41-4A-5, Attorney fees. 41-4A-13, Notice of claims, 


41-4A-6, Limitation on recovery. 


41-4A-1. Short title. 
This act [41-4A-1 to 41-4A-13 NMSA 1978] may be cited as the "New Mexico Civil Rights Act". 


History: Laws 2021, ch. 119, § 1. Effective dates. — Laws 2021, ch. 119, § 14 made 
Laws 2021, ch. 119, § 1 effective July 1, 2021. 


41-4A-2. Definition. 


As used in the New Mexico Civil Rights Act, "public body" means a state or local government, an 
advisory board, a commission, an agency or an entity created by the constitution of New Mexico 
or any branch of government that receives public funding, including political subdivisions, special 
tax districts, school districts and institutions of higher education, but not.including an acequia or 
community ditch, a soil and water conservation district, a land grant-merced, a mutual domestic 
water consumers association or other association organized pursuant to the Sanitary Projects Act 
[Chapter 3, Article 29 NMSA 1978] or a water users’ association. 


History: Laws 2021, ch.119,§2, Effective dates. — Laws 2021, ch. 119, § 14 made 
Laws 2021, ch, 119, § 2 effective July 1, 2021. 


41-4A-3. Claim for violation of rights established pursuant to the bill of 
rights of the constitution of New Mexico. 


A. A public body or person acting on behalf of, under color of or within the course and scope of 
the authority of a public body shall not subject or cause to be subjected any resident of New Mexico 
or person within the state to deprivation of any rights, privileges or immunities secured pursuant 
to the bill of rights of the constitution of New Mexico. 
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B. A person who claims to have suffered a deprivation of any rights, privileges or,immunities 
pursuant to the bill of rights of the constitution of New Mexico due to acts or omissions of a public 
body or person acting on behalf of, under color of or within the course and scope of the authority of 
a public body may maintain an action to establish Jiability and recover actual damages and equi- 
table or injunctive relief in any New Mexico district court. 

C. Claims brought pursuant to the New Mexico Civil Rights Act shall be brought ancluuitely 
against a public body. Any public body named in an action filed pursuant to the New Mexico Civil 
Rights Act shall be held liable for conduct of individuals acting on behalf of, uaniGier color of or 
within the course and scope of the authority of the public body. 

D. Individuals employed by a public body shall be prohibited from using the New Mexico Civil 
Rights Act to pursue a claim arising from the individual's employment by the public body. 

E. The remedies provided for in the New Mexico Civil Rights Act are not exclusive and shall be 
in addition to any other remedies prescribed by law or available pursuant to common law. 


History: Laws 2021, ch. 119, § 3. | Effective dates. — Laws 2021, ch. 119, § 14 made 
Laws 2021, ch, 119, § 3 effective July 1, 2021. 


41-4A-4, Prohibiting the use of the defense of qualified immunity. 


In any claim for damages or relief under the New Mexico Civil Rights Act, no public body or 
person acting on behalf of, under color of or within the course and scope of the authority of a public 
body shall enjoy the defense of qualified immunity for causing the deprivation of any rights, privi- 
leges or immunities secured by the bill of rights of the constitution of New Mexico. 


History: Laws 2021, ch. 119, § 4. Effective dates. — Laws 2021, ch. 119, § 14 made 
Laws 2021, ch. 119, § 4 effective July 1, 2021: 


41-4A-5. Attorney fees. 


In any action brought under the New Mexico Civil Rights Act, the court may, in its discretion, 
allow a prevailing plaintiff or plaintiffs reasonable attorney fees and costs to be paid by the defen- 
dant. 


History: Laws 2021, ch. 119, § 5. Effective dates. — Laws 2021, ch. 119, § 14 made 
Laws 2021, ch. 119, § 5 effective July 1, 2021. 


41-4A-6. Limitation on recovery. 


A. In‘any action for damages against a public body pursuant to the New Mexico Civil Rights 
Act, the liability per occurrence shall not exceed the sum of two million dollars ($2,000,000) per 
claimant, inclusive of the claimant's costs of action and reasonable attorney fees. In jury cases, the 
jury shall ‘not be given any instructions dealing with this limitation. Interest shall be allowed on 
judgments against a public body at a rate equal to two percentage points above the bank prime 
loan rate published by the board of governors of the federal reserve system on the last business 
day of the month preceding entry of the judgment: Interest shall be computed daily from the date 
of the entry of the judgment until the date of payment. 

B. As of July 1, 2022 and on July 1 of each successive year, the maximum recovery limit shall 
be increased for the cost of living as provided in Subsection C of this section. 

C. On July 1, 2022 and on July 1 of each successive year, the maximum recovery limit shall be 
increased by the increase in the cost of living. The increase in the cost of living shall be measured 
by the percentage increase as of August of the immediately preceding year over the level as of Au- 
gust of the previous year of the consumer price index for all urban consumers, United States city 
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average for all items, or its successor index, as published by the United States department of labor 
or its successor agency, with the amount of the increase rounded to the nearest multiple of ten 
thousand dollars ($10,000); however, the maximum recovery limit shall not be adjusted downward 
as a result of a decrease in the cost of living. The risk management division of the general services 
department shall publish by May 1 of each yeat the adjusted maximum recovery limit that shall 
take effect the following July 1. . 


History: Laws 2021, ch.119,§6. Effective dates. — Laws 2021, ch. 119, § 14 made 
Laws 2021, ch. 119, § 6 effective July 1, 2021. 


41-4A-7. Statute of limitations and abatement. | 


A claim made pursuant to the New Mexico Civil Rights Act shall be commenced no later than 
three years from the date a claim can be brought for the deprivation of a right, privilege or im- 
munity pursuant to the bill of rights of the constitution of New Mexico unless a longer statute of 
limitations is otherwise provided by state law. 


History: Laws 2021, ch. 119, § 7. Effective dates. — Laws 2021, ch. 119, § 14 made 
Laws 2021, ch. 119, § 7 effective July 1, 2021. 


41-4A-8. Indemnification by public body. 


A judgment awarded pursuant to the New Mexico Civil Rights Act against a person acting on 
behalf of, under color of or within the course and scope of the authority of the public body shall be 
paid by the public body. The public body shall also pay for all litigation costs for the public body 
and for any person acting on behalf of, under color of or within the course and scope of the author- 
ity of the public body, including aise es fees. + 


History: Laws 2021, ch. 119, § 8. Effective dates. — Laws 2021, ch. 119, § 14 made 
Laws 2021, ch. 119, § 8 effective July 1, 2021. 


41-4A-9. Waiver of sovereign immunity. 


The state shall not have sovereign immunity for itself or any public body within the state for 
claims brought pursuant to the New Mexico Civil Rights Act, and the public body or person act- 
ing on behalf of, under color of or within the course and scope of the authority of the public body 
provided pursuant to the New Mexico Civil Rights Act shall not assert sovereign immunity as a 
defense or bar to an action. 


History: Laws 2021, ch. 119, § 9. - Effective dates. — Laws 2021, ch, 119, § 14 made 
Laws 2021, ch, 119, § 9 effective July 1, 2021. 


41-4A-10. Common law judicial, legislative or other established 
immunity. 


The prohibition on the use of the defense of qualified immunity pursuant to Section 4 
[41-4A-NMSA 1978] of the New Mexico Civil Rights Act and the waiver of sovereign immunity 
pursuant to Section 9 [41-4A-9 NMSA 1978] of that act shall not abrogate judicial immunity, legis- 
lative immunity or any other constitutional, statutory or common law immunity. 


History: Laws 2021, ch. 119, § 10. Effective dates. — Laws 2021, ch. 119, § 14 made 
Laws 2021, ch, 119, § 10 effective July 1, 2021, 
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41-4A-11. Records of claims. | 


Each public body shall maintain a record. of all, final judgments and settlements paid by the 
public body for claims made pursuant to the New Mexico Civil Rights Act and attach a copy of the 
complaint to each record. All judgments, settlements and complaints are subject to disclosure pur- 
suant to the Inspection of Public Records Act [Chapter 14, Article 3 NMSA 1978]. . 


History: Laws 2021, ch. 119, § 11. Effective dates. — Laws 2021, ch. 119, § 14 made 
Sap Laws 2021, ch. 119, § 11 effective July 1, 2021. 


41-4A-12. Prospective application... 


Claims arising solely from acts or omissions that occurred prior to July.1, 2021 may not be 
brought pursuant to the New Mexico Civil Rights Act. 


History: Laws 2021, ch, 119, § 12. : ‘Effective dates. coe 2021, ch, 119, 8 14 made 
Laws 2021, ch: 119, § 12 effective July V20e.e 


41-4A-13. Notice of claims. 


A. Every person who claims damages from an act or omission of a certified law enforcement 
officer under the New Mexico Civil Rights Act shall cause to be presented to the certified law en- 
forcement officer's agency or department, within one year after an occurrence giving rise to a claim 
under the New Mexico Ciyil Rights Act, a,written notice stating the time, place and circumstances 
of the loss or injury. 

B. No suit, or action for which immunity has been waived under the New Mexico Civil Rights 
Act shall be maintained, and no court shall have jurisdiction, to consider any suit or action against 
the state or any local public body, unless notice has been given as required by this section or unless 
the governmental entity had actual notice,of the occurrence. The time for giving notice does not 
include the time, not exceeding one year, during which the injured person is incapacitated from 
giving the notice by reason of injury. 

C. When a claim for which immunity has been waived under the New Mexico Civil Rights Act is 
one for wrongful death, the required notice may be presented by, or on behalf of, the personal repre- 
sentative of the deceased person or any person claiming benefits of the proceeds of a wrongful death 
action, or the consular officer of a foreign country of which the deceased was a citizen, within one year 
and six months after the date of the occurrence of the injury that resulted in the death; but if the per- 
son for whose death the claim is made has presented a-notice that would have been sufficient had the 
person lived, an action for wrongful death may be brought without any additional notice, 


History: Laws 2021, ch. 119, § 18. Effective dates. — Laws 2021,.ch, 119, :8, 14 made 
Laws 2021, ch. 119, § 18 effective July V2 2021. 
ARTICLE 5 
Medical Malpractice Act © 

Sec. pe 5 Sec, 
41-5-1. Short title. ; ~~ 41-5-10. Repealed. 
41-5-2. Repealed. 41-5-11. Set-off of advance payments. 
41-5-3. Definitions, i Cor a? 41-5-12. Claims for compensation not assignable, 
41-5-4, Ad damnum clause. a 41-5-13. Limitations. 
41-5-5. Qualifications. 41-5-14, Medical review commission, independent pro: 
41-5-6. Limitation of recovery. viders. 
41-5-6.1. Repealed. ©’ 41-5-15. Commission decision required; application. 
41-5-7. Medical expenses and rae teh damages. 41-5-16. Application procedure. 
41-5-8. Medical benefits prior to judgment. 41-5-17. Panel selection. 
41-5-9. District court; continuing jurisdiction, ; 
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41-5-1 MEDICAL MALPRACTICE ACT 41-5-1 
Sec. | Sec. ' 

41-5-18, Time and place of hearing. 41-5-25,1. Patient's compensation fund ‘advisory ‘board; 
41-5-19. Hearing procedures. created; membership; powers and duties. 
41-5-20. Panel deliberations and decision. 41-5-26. Malpractice coverage. 

41-5-21. Director; rules of procedure. 41-5-26.1) Birthing workforce retention fund created. 
41-5-22. Tolling of statute of limitation. 41-5-27. Report by district court clerks. 

41-5-23, Provision of expert-witness.: 41-5-28. , Payment of medical review commission expenses. 
41-5-24. Maintenance of records. 41-5-29. Fund reports. 

41-5-25, Patient's compensation fund; third- -party ad- 


ministrator; actuarial studies; surcharges; 
‘claims; proration; proofs of authenticity. 


41-5-1. Short title. 


Chapter 41, Article 5 NMSA 1978 may be cited as the "Medical Malpractice Act". 


History: 1953 Comp., § 58-38-1, enacted by Laws 
1976, ch. 2, § 1; 1992, ch, 38, § 1. 

The 1992 amendment, effective April 1; 1992, substi- 
tuted "Chapter 41, Article 5 NMSA" for "This act". 

Applicability. — Laws 1992, ch. 33, § 17 made the pro- 
visions of the act applicable only to occurrences arising on 
and after April 1, 1994. 

Temporary provisions. — Laws 1992, ch. 33, § 15, ef- 
fective March 6, 1992, provided that for the purposes of 
the Medical Malpractice Act, a health care provider who 
qualified for medical malpractice liability insurance pur- 
suant to the provisions of the’Medical Malpractice Act in 
effect prior to April 1, 1992 shall remain subject to the 
terms and provisions of the act that existed on the date 
of qualification and further provided that upon the date 
of renewal for a health care provider's policy of medical 
malpractice liability insurance or the date of continuation 
of coverage for health care providers who maintain a cash 
deposit with the superintendent of insurance, the provi- 
sions of the Medical Malpractice Act in effect on the dates 
of renewal or continuation shall apply. 


ANNOTATIONS 


Purpose of act. — This act's limitation of health care 
provider liability reflects a concern by the legislature for 
the health of New Mexico citizens as affected by the avail- 
ability of physicians and malpractice coverage. Lester ex 
rel, Mavrogenis v. Hall, 1998- NMSC- 047, 126 N.M. 404, 
970 P.2d 590. 

Scope. — The Medical Malpractice Act [Chapter 41, Arti- 
cle 5 NMSA 1978] covers all causes of action arising in New 
Mexico that are based on acts of malpractice. Wilschinsky v, 
Medina, 1989-NMSC-047, 108 N.M. 511, 775 P.2d 713. 

Medical Malpractice Act held constitutional. 
Otero v, Zouhar, 1984-NMCA-054, 102 N.M. 498, 697 P.2d 
493, rev'd in part on other grounds, 1985-NMSC-021, 102 
N.M. 482, 697 P.2d 482. 

Malpractice claims under this article do not in- 
clude claims of criminal sexual assault not com- 
mitted in the course of rendering professional health 
care services. N.M. Physicians Mut. Liab. Co. v. LaMure, 
1993-NMSC-048, 116 N.M. 92, 860 P.2d 734. 

‘Claim held within scope of act. — Third party's 
malpractice claim, resulting from injuries caused by a 
patient's impaired ability to drive after a doctor admin- 
istered powerful drugs to the patient in the doctor's of- 
fice, fell within the purpose of the Medical Malpractice Act 
[Chapter 41, Article 5 NMSA 1978]. Wilschinsky v. Me- 
dina, 1989-NMSC-047, 108 N.M. 511, 775 P.2d 713. 

Proof of medical malpractice, — To prove medical 
malpractice, a plaintiff must show that the defendant 
owed the plaintiff a duty recognized by law, the defendant 
breached the duty by departing from the proper standard 
of medical practice recognized in the community, and the 
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acts or omissions complained of proximately caused the 
plaintiffs injuries. Brown v. Kellogg, 2015-NMCA-006, 
cert. denied, 2014-NMCERT-010. 

Duty considerations. — Courts must articulate spe- 
cific policy reasons when deciding whether a defendant 
does or does not have a duty or that an existing duty 
should be limited; foreseeability is not a factor for courts 
to consider when determining the existence of’a duty be- 
cause it is a fact-intensive inquiry relevant only to breach 
of duty and legal cause considerations. Brown v. Kellogg, 
2015-NMCA-006, cert. denied, 2014-NMCERT-010, 

Sources of duty for medical professionals. — A 
duty can be found where a medical professional exerts 
control over a patient with known dangerous propensi- 
ties who causes injury, where a medical professional 
is aware of specific threats to the life of an individual 
and fails to disclose those threats, and where a medical 
professional administers powerful drugs that results in 
impairment to a patient who then causes injury to oth- 
ers. Brown v. Kellogg, 2015-NMCA-006, cert. denied, 
2014-NMCERT-010. 

Where duty on medical professionals not found. — 
Where police detective, after being examined by healthcare 
professionals for depression and suicidal thoughts and af- 
ter being discharged with a follow-up plan for therapy, pro- 
ceeded to use his service weapon to shoot his wife and kill 
himself, the court of appeals declined to'impose a duty to 
order a fitness for duty evaluation’on independent health- 
care professionals who treat individuals with access to fire- 
arms as part of their workplace environment, because it did 
not fall within one of the three recognized sources of duty 
for medical professionals to third parties. Brown v. Kellogg, 
2015-NMCA-006, cert. denied, 2014-NMCERT-010, 

Representation required in malpractice action. 
— Anon-attorney parent was required to be represented 
by counsel in order to bring a medical malpractice claim 
on ‘behalf of his minor son. Chisholm: v, Rueckhaus, 
1997-NMCA-112, 124 N.M. 255,948 P.2d 707, cert. denied, 
124 N:M. 268, 949 P.2d 282. 

Law reviews. — For article, "Medical Malpractice Leg- 
islation in. New Mexico," see 7 N.M.L. Rev. 5 (1976-77). 

For comment, "Survey of New Mexico Law: Torts," see 
15 N.M.L. Rev. 363 (1985). 

For survey of medical malpractice law in New Mexico, 
see 18 N.M.L. Rev. 469 (1988). 

For article, "Statutory Adoption of Several Liability in 
New Mexico: A Commentary and Quasi-Legislative His- 
tory," see 18 N.M.L. Rev. 483 (1988), 

For note, "Foreseeability vs. Public Policy Consider- 
ations in Determining the Duty of Physicians to Non- 
Patients - Lester v. Hall," see 30 N.M.L. Rev. 351 (2000). 

For article, "An' Economic Model Costing ‘Early Of- 
fers' Medical Malpractice Reform: Trading Noneconomic 
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Damages for Prompt Payment of Economic Damages", see 
35 Ni\M.L. Rev. 259 (2005). 

For note and comment, "Statutes of Limitations Applied 
to Minors: The New Mexico Court of Appeals Balance 
of Competing State Interests to Favor Children," see 35 
N.M. L. Rey. 535 (2005), = 

Am. Jur. 2d, A.L.R. and C.J.S, references: — 61Am. dur. 
2d Physicians, Surgeons, and Other Healers §$§ 200 to 301. 

Malpractice in connection with electroshock treatment, 
94 A.L.R.3d 317. 

Measure and elements of damages in action against 
physician for breach of contract to achieve particular re- 
sult or cure, 99 A.L.R.3d 308. 

Immunity of public officer from liability for injuries 
caused by negligently released individual, 5 A.L.R.4th 773. 

Propriety of hospital's conditioning physician's staff 
privileges on physician carrying professional liability or 
malpractice insurance, 7 A.L.R.4th 1238. 

Medical malpractice, administering or prescribing birth 
control pills or devices, 9 A.L.R.4th 372. 

Propriety, in medical malpractice case, of admitting tes- 
timony regarding physician's usual custom or habit. in or- 
der to establish nonliability, 10 A.L.R.4th 1243. 

Duty of medical practitioner to warn patient of sub- 
sequently discovered danger from treatment previously 
given, 12 A.L.R.4th 41. 

Hospital's liability for negligence in failing to review or 
supervise treatment given by doctor, or to require consul- 
tation, 12 A.L.R.4th 57. 

Physician's liability for causing patient to become ad- 
dicted to drugs, 16 A.L.R.4th 999. 

Liability of doctor, psychiatrist, or psychologist for 
failure to take steps to prevent patient's suicide, 17 
A.L.R.4th 1128. 

Liability for wrongful autopsy, 18 A.L.R.4th 858. 

Medical malpractice: instrument breaking in course of 
surgery or treatment, 20 A.L.R.4th 1179. 

Malpractice liability based on prior treatment of mental 
disorder alleged to relate to patient's conviction of crime, 
28 A.L.R.4th 712. 

Medical malpractice: Liability for failure of physician to 
inform. patient of alternative modes of diagnosis or treat- 
ment, 38 A.L.R.4th 900. 

Recovery by patient on whom surgery or other treat- 
ment was performed by one other than physician who pa- 
tient believed would perform it, 39 A.L.R.4th 1034. 

Medical malpractice: liability based on misrepre- 
sentation of the nature and hazards of treatment, 42 
A,L.R.4th 543... 

Physician's liability to third person for prescribing drug 
to known drug addict, 42 A.L.R.4th 586. 

Liability of physician, for injury to or death of third 
party, due to failure to disclose driving-related impedi- 
ment, 48 A.L.R.4th 153, 

Physician's or other healer's conduct in connection with 
defense of or resistance to malpractice action as ground 
for revocation of license or other disciplinary action, 44 
A.L.R.4th 248, 

Liability of hospital or clinic for sexual relationships 
with patients by staff physicians, psychologists, and other 
healers, 45 A.L.R.4th 289. 

Homicide: physician's withdrawal of life supports from 
comatose patient, 47 A.L.R.4th 18. 

Physician's tort liability for unauthorized disclosure of 
confidential information about patient, 48 A.L.R.4th 668, 

Medical malpractice: res ‘ipsa loquitur in negligent an- 
esthesia cases, 49 A.L.R.4th 63. 

Liability of hospital or sanitarium for negligence of phy- 
sician or surgeon, 51 A.L.R.4th 235. 

Medical malpractice: "loss of chance" 
A.L.R.4th 10, 


causality, 54 
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Recoverability of compensatory damages for mental an- 
guish or emotional distress for breach of service contract, 
54 A.L.R.4th 901. 

Tortious maintenance or removal of life supports, 58 
A.L.R.4th 222. 

Criminal liability under dtamntes penalizing abuse or 
neglect of the institutionalized infirm, 60 A.L.R.4th 1153, 

Medical malpractice: hospital's liability for injury alleg- 
edly caused by failure to have properly qualified staff, 62 
A.L.R.4th 692. 

Medical practitioner's liability for treatment given child 
without parent's consent, 67 A.L.R.4th 611. 

Applicability of res ipsa loquitur in case of multiple 
medical defendants - modern status, 67 A.L.R.4th 544. 

Medical malpractice in performance of legal abortion, 
69 A.L.R.4th 875. 

Medical malpractice: presumption or inference from 
failure of hospital or doctor to produce relevant medical 
records, 69 A.L.R.4th 906. 

Propriety and prejudicial effect of trial counsel 's refer- 
ence or suggestion in medical malpractice case that defen- 
dant is insured, 71 A.L.R.4th 1025. 

Tort liability of medical society or professional as- 
sociation for failure to discipline or investigate negli- 
gent or otherwise incompetent medical pinciabioner, 72 
A.L.R.4th 1148. 

Liability of osteopath for medical atpsabiiond 73 
A.L,R.4th 24. 

"Dual capacity doctrine" as basis for employee's recov- 
ery for medical malpractice from company medical pare 
sonnel, 73 A.L.R.4th 115. 

Recoverability of compensatory damages for pened 
anguish or emotional distress for tortiously causing an- 
other's birth, 74 A.L.R.4th 798. 

Liability for medical malpractice in: connection with 
performance of circumcision, '75 A.L.R.4th 710. 

Liability of hospital, physician, or other medical per- 
sonnel for death or injury to mother or child. caused by 
improper procedures,,during caesarean. delivery, 76 
A.L.R.4th 1112. 

Liability for dental malpractice in provision or fitting of 
dentures, 77 A.L.R.4th 222. 

Liability of chiropractors and other drugless practitio- 
ners for medical malpractice, 77 A.L.R.4th 278. 

Liability of orthodontist for malpractice, 
A.L.R.4th 632. 

Medical malpractice: drug manufacturer's package in- 
sert recommendations as evidence of standard of care, 82 
A.L.R.4th 166. 

Malpractice involving hysterectomies and oophorecto- 
mies, 86 A.L.R.4th 18. 

Gynecological malpractice not involving hysterectomies 
or oophorectomies, 86 A.L.R.4th 125. 

What nonpatient claims against doctors, hospitals, or 
similar health care providers are not subject to statutes 
specifically governing actions and damages for medical 
malpractice, 88 A.L.R.4th 358. 

Recoverability of cost of raising normal, healthy child 
born as result of physician's negligence or breach of con- 
tract or warranty, 89 A.L.R.4th 632. 

Malpractice: Physician's duty, under informed consent 
doctrine, to obtain patient's consent to treatment.in preg- 
nancy or childbirth cases, 89 A.L.R,4th 799. 

What patient claims against doctor, hospital, or similar 
health care provider are not subject to statutes specifi- 
cally governing actions and damages for medical malprac- 
tice, 89 A.L.R.4th 887, 

Application of "firemen's rule" to bar recovery by emer- 
gency medical personnel injured in responding to, or at 
scene of, emergency, 89 A.L.R.4th 1079. 
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Liability for incorrectly diagnosing existence or nature Medical malpractice in connection with diagnosis, care, 
of pregnancy, 2 A.L.R.5th 769. or treatment of diabetes, 43 A.L.R.5th 87. 

Liability of hospital, physician, or other medical person- Liability of pharmacist who accurately fills prescription 
nel for death or injury to child caused by improper postde- for harm resulting to user, 44 A.L.R.5th 393. 
livery diagnosis, care, and representations, 2 A.L.R.5th 811. Malpractice: Physician's liability for injury or death re- 

Liability of physician, nurse, or hospital for failure to sulting from side effects of drugs intentionally adminis- 
contact physician or to keep physician sufficiently in- tered to or prescribed for patient, 47 A.L.R.5th 433. 
formed concerning status of mother during pregnancy, Malpractice in diagnosis and treatment of male urinary 
labor, and childbirth, 3 A.L.R.5th 123. tract and related organs, 48 A.L.R.5th 575. 

Liability of hospital, physician, or other medical person- Liability of health maintenance organizations (HMOs) 
nel for death or injury to mother or child caused by in- for negligence of member physicians, 51 A.L.R.5th 271. 
adequate attendance or monitoring of patient during and Malpractice in diagnosis or treatment of meningitis, 51 
after pregnancy, labor, and delivery, 3 A.L.R.5th 146. A.L.R.5th 301. 

Liability of doctor or other health practitioner to third Recovery for emotional distress based on fear of con- 
party contracting contagious disease from doctor's pa- tracting HIV or AIDS, 59 A.L.R.5th 535. 
tient, 3A.L.R.5th 370. Coverage of professional-liability or -indemnity policy 

Liability of hospital, physician, or other medical person- for sexual contact with patients by physicians, surgeons, 
nel for death or injury to mother or child caused by im- and other healers, 60 A.L.R.5th 239. 
proper choice between, or timing of, vaginal or cesarean Medical-malpractice countersuits, 61 A.L.R.5th 307. 
delivery, 4 A.L.R.5th 148. ; ‘: Liability of hospital or medical practitioner under doc- 

Liability of hospital, physician, or other medical person- trine of strict liability in tort, or breach of warranty, for 
nel for death or injury to mother or child caused by im- harm caused by drug, medical instrument, or similar de- 
proper procedures during vaginal delivery, 4 A.L.R.5th 210. vice used in treating patient, 65 A.L.R.5th 357. 

Liability of hospital, physician; or other medical person- Discovery, in medical malpractice action, of names and 
nel for death or injury to mother or child caused by im- medical records of other patients to whom defendant has 
proper treatment during labor, 6 A.L.R.5th 490. given treatment similar to that allegedly i injuring plain- 

Liability of hospital, physician, or other medical per- tiff, 66 A.L.R.5th 591. 
sonnel for death or injury to mother caused by improper Physical injury requirement for emotional distress 
postdelivery diagnosis, care, and) representations, : 6 claim based on false positive conclusion on medical test 
A.L.R.5th 534, 3 diagnosing disease, 69 A.L.R.5th 411. 

Liability of hospital, physician, or other medical person- Right to recover money lent for gambling purposes, 74 
nel for death or injury to mother or child caused by im- A.L.R.5th 369, 
proper diagnosis and treatment of mother relating to and Contributory: negligence or comparative negligence 
during pregnancy, 7 A.L.R.5th 1. based on failure of patient to follow instructions as de- 

Joint and several liability of physicians whose indepen- fense in action against physician or surgeon for medical 
dent negligence in treatment of patient causes indivisible malpractice, 84 A.L.R.5th 619. 
injury, 9 A.L.R.5th 746, Malpractice by medical or health professions, contribu- 

Malpractice in treatment of skin disease, disorder, tory negligence, comparative negligence, or assumption of 
blemish, or scar, 19 A.L.R.5th 563. risk, other than failing to reveal medical history or follow 

Arbitration of ‘medical malpractice claims, 24 A.L.R.5th 1. instructions, as defense in action against physician or sur- 

Medical malpractice in connection with breast augmen- geon for medical malpractice, 108 A.L.R.5th 385, §§ 3[d] 
tation, reduction or reconstruction, 28 A.L.R.5th 497, 5[a, cl, 6, 7{b], 15 

Medical malpractice: negligent catheterization, 31 When does medical practitioner's treatment of patient 
A.L.R.5th 1, constitute "willful and malicious injury," so as to make 

Medical malpractice physician's admission of negli- practitioner's debt arising from such treatment nondis- 
gence as establishing standard of care and breach of that chargeable under § 523(a)(6) of Bankruptcy Act (11 USCS 
standard, 42 A.L.R.5th 1. § 523(a)(6)), 77 A.L.R. Fed, 918. 

41-5-2. Repealed. - 

Repeals. — Laws 2021, ch. 16, § 17 repealed 41-5-2 of former section, see the 2021 NMSA 1978 on NMOneS- 


NMSA 1978, as enacted by Laws 1976, ch. 2, § 2, relating ource.com. 
to purpose of act, effective January 1, 2022, For provisions 


41-5-3. Definitions... 


As used in the Medical Malpractice Act: 

A. "advisory board" means the patient's Eumperltaeiit! fund advisory board; 

B. "fund" means the patient's compensation fund; 

C. “health care provider" means a person, corporation, organization, facility or institution li- 
censed or certified by this state to provide health care or professional services as a doctor of medi- 
cine, hospital, outpatient health care facility, doctor of osteopathy, chiropractor, podiatrist, nurse 
anesthetist, physician's assistant, certified nurse practitioner, clinical nurse specialist or certified 
nurse-midwife or a business entity that is organized, incorporated or formed pursuant to the laws 
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of New Mexico that provides health care services primarily through natural persons identified in 
this subsection; 

D. “hospital" means a facility licensed as a hospital in this state that offers in-patient services, 
nursing or overnight care on a twenty-four-hour basis for diagnosing, treating and providing medi- 
cal; psychological or surgical care for three or more separate persons who have a physical or men- 
tal illness, disease, injury or a rehabilitative condition or are pregnant and may offer emergency 
services. "Hospital" includes a hospital's parent corporation, subsidiary corporations or affiliates if 
incorporated or registered in New Mexico; employees and locum tenens providing services at the 
hospital; and agency nurses providing services at the hospital; ; 

E. "independent provider" means a ‘doctor of medicine, doctor of pstebpathy; hcl opsciseene po- 
diatrist, nurse anesthetist, physician's assistant, certified nurse practitioner, clinical nurse spe- 
cialist or certified nurse-midwife who is not an employee or not an agent of a hospital or outpatient 
health care facility. "Independent provider" includes a-business entity that is not a hospital or 
outpatient health care facility that employs or consists of members who are licensed or certi- 
fied as doctors of medicine, doctors of osteopathy, chiropractors, podiatrists, nurse anesthetists, 
physician's assistants, certified nurse practitioners, clinical nurse specialists or certified nurse- 
midwives and the business entity's employees; 

F,.. "insurer" means an insurance company engaged in n writing health care provider malpractice 
lability insurance in this state; | 

G. "malpractice claim" includes any cause of action arising in this state against a health care 
provider for medical treatment, lack of medical treatment or other claimed departure from ac- 
cepted standards of health care that proximately results in injury tothe patient, whether the pa- 
tient's claim or cause of action sounds in tort or contract, and includes but is not limited to actions 
based on battery or wrongful death; "malpractice claim" does not include a cause of action arising 
out of the driving, flying or nonmedical acts involved in the operation, use or maintenance of a 
vehicular or aircraft ambulance; 

H. "medical care and related benefits" means all reasonable mio surgical, physical.reha- 
bilitation and custodial services and includes drugs, prosthetic devices and other similar materials 
reasonably Hecereary. in the provision of such services} 

I. "occurrence" means all injuries to a patient caused by ohare care providers' successive acts 
or omissions that combined concurrently to create a malpractice claim; 

J. "outpatient health care facility" means an entity that is licensed pursuant to the Public 
Health Act as an outpatient facility, including ambulatory surgical centers, free-standing emer- 
gency rooms, urgent care clinics, acute care centers and intermediate care facilities:and includes 
a facility's employees, locum tenens providers and agency nurses providing services at the facility. 
"Outpatient health care facility" does not include independent providers; 

K. "patient" means a natural person who received or should have received health care from a 
health care provider under a contract, express or implied; and 

L. "superintendent" means the superintendent of insurance. 


History: 1953 Comp., § 58-38-38, enacted by Laws F through H, respectively; added new Subsections I and 


1976, ch. 2, § 3; 1977, ch. 284, § 1; 2021, ch, 16, § 1; 2021 J and redesignated former Subsections E and F as Sub- 
(2nd §.S.), ch. 5, § 1. sections K and L, respectively; and in Subsection L, after 
Repeals, — 2021 (2nd §S.S.), ch. 5, § 3 repealed Laws "superintendent of insurance", deleted "of this state". 
2021, ch, 16, § 1, effective January 1, 2022, ; 
The 2021 (2nd 8.8.) amendment, effective January 1, ANNOTATIONS 


2022, defined "advisory board," "fund," "hospital," "inde- 
pendent provider," "occurrence," and “outpatient health 
care facility," and modified the definition of "health care 
provider," as used in the Medical Malpractice Act; added 
new Subsections A and B and redesignated former Subsec- 
tion A as Subsection C; in Subsection C, after "physician’s 
assistant", added "certified nurse’ practitioner, clinical .., 
nurse specialist or certified nurse-midwife or a business 
entity that is organized, incorporated or formed pursuant 
to the laws of New Mexico that provides health care ser- 
vices primarily through natural persons identified in this 
subsection"; added new Subsections D and E and redes- 
ignated former Subsections B through D as Subsections 


Communication between medical personnel. 
— Communication between medical personnel is not a 
matter that requires expert knowledge to understand 
the standard of care involved and a party may be able to 
establish that a departure from the standard of ordinary 
care occurs when a clerical error affects the timeliness or 
accuracy of a diagnosis. Zamora v. St. Vincent Hospital, 
2014-NMSC-035. 

Where plaintiff was admitted to defendant’s. emer- 
gency room with abdominal pain; a contract radiologist 
performed an abdominal scan on plaintiff; the radiology 
report concluded that defendant had a diverticular ab- 
scess and that cancer was a possibility; the emergency 
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physician and surgeon never received the radiologist’s 
report; plaintiff was diagnosed with colon cancer fourteen 
months later; plaintiff sued defendant alleging that as a 
consequence of defendant’s failure through an adminis- 
trative inadequacy to forward the radiology report to the 
surgeon, plaintiff was treated for a diverticular abscess, 
allowing the cancer to grow; and defendant claimed that 
plaintiff failed to present expert testimony regarding 
the standard of care of communication between medical 
personnel, expert testimony was not required to estab- 
lish the standard of care because the communication of 
the diagnosis by one doctor to another is subject to an 
ordinary negligence standard of care, which does not re- 
quire expert testimony. Zamora v. St. Vincent Hospital, 
2014-NMSC-035. 

Malpractice claim. — The controlling inquiry in de- 
termining whether a claim constitutes a "malpractice 
claim" under the Medical Malpractice Act [Chapter 41, 
Article 5 NMSA 1978] is whether the gravamen of the 
claim is predicated upon the allegation of professional 
negligence, Christus St. Vincent Reg’l Med. Ctr. v. Duarte- 
Afara, 2011-NMCA-112. 

Claim for equitable indémnifiestion was a mal- 
practice claim. — Where a patient sued a medical cen- 
ter and a doctor who practiced at the medical center for 
malpractice and the medical center sued the doctor for 
equitable indemnification based upon the claim that the 
doctor negligently caused and was partially liable for the 
patient’s injuries, the equitable indemnification claim 
was a malpractice claim as that term is used in the Medi- 
cal Malpractice Act [Chapter 41, Article 5 NMSA 1978]. 
Christus St. Vincent Reg'l Med. Ctr. v, Duarte-Afara, 
2011-NMCA-112. 

Defendants other than physicians. — This section's 
broad definition of health care provider is evidence that 
the legislature intended to impose liability beyond the 
context of the physician-patient relationship. When an 
individual is obliged as a condition of future or continued 
employment to submit to a medical examination, that ex- 
amination creates a duty between the examining health 
care provider and the examinee. Baer v. Regents of Univ, of 
Cal., 1994-NMCA-124, 118 N.M. 685, 884 P.2d 841. 

Negligent misrepresentation and intentional 
infliction of emotional distress not "malpractice 
claim(s)". — Claims for negligent misrepresentation and 
intentional infliction of emotional distress do not first 
have to be presented to the medical review commission 
because they do not come within the definition of a mal- 
practice claim. Trujillo v. Puro, 1984-NMCA-050, 101 N.M. 
408, 683 P.2d 968, cert. denied, 101 N.M. 362, 683 P.2d 44. 

Malpractice required. — The New Mexico Medical 
Malpractice Act covers injuries arising out of negligence 
and does not cover claims not based on acts of malprac- 
tice. Cordray v. Cnty. of Lincoln, 8320 F.Supp.2d 1171 
(D.N.M. 2004). 

Functional test to distinguish medical or profes- 
sional negligence from ordinary negligence. — If an 
act involves the use of special*knowledge or skill to make 
a judgment call as to the appropriate thing to do or not 
to do, then the act is of a professional nature and claims 
based on the act must be brought and pursued as a medi- 
cal or professional negligence action and requires expert 
testimony to assess the resultant act or failure to act. If 
not, the act is not of a professional nature and expert tes- 
timony is not required. Richter v. Presbyterian Healthcare 
Servs., 2014-NMCA-056, cert. denied, 2014-NMCERT-005. 

Timeliness of delivery of laboratory reports. — 
Expert testimony is required where a plaintiff’s claims 
address the timeliness or urgency of the delivery system 
of laboratory reports, including any timeliness claims that 
involve the efficiency and design of the delivery system, 
except when the required timing is set by a known stan- 
dard such as an internal policy, contract or governmental 
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regulation, Richter v. Presbyterian ‘Healthcare Servs.; 
2014-NMCA-056, cert. denied; 2014-NMCERT-005. 

Maintenance of hospital charts. — Hospitals have 
a clearly established duty to maintain their patient’s 
medical charts in good order, including the duty to post 
completed lab tests as received. Assessing a hospital’s 
compliance with its charting duties does not require ex- 
pert testimony. Richter v. Presbyterian Healthcare Servs., 
2014-NMCA-056, cert. denied, 2014-NMCERT-005. 

Ordinary negligence in delivering laboratory re- 
ports: — Where decedent died when decedent developed 
a heart arrhythmia during surgery in 2005; the heart ar- 
rhythmia was caused by an undiagnosed condition called 
pheochromocytoma; in 2001, the’ decedent’s ‘physicians 
ordered lab tests that were diagnostic of pheochromocy- 
toma; the lab results were never read or acted upon by the 
physicians; plaintiff sued the hospital and the laboratory 
for negligent delivery of the lab results in 2001; plaintiff 
did not raise any matters involving urgency; and plain- 
tiff showed that the laboratory had a routine procedure 
for delivering lab’ report to physicians, plaintiffs claims 
against the hospital and the laboratory could be pursued 
as ordinary negligence claims and did not require ex- 
pert testimony. Richter v. Presbyterian Healthcare Servs., 
2014-NMCA-056, cert. denied, 2014-NMCERT-005. 

Opinion of treating physician as to negligence of 
another treating physician. — Where decedent died 
when decedent developed a heart arrhythmia during 
surgery in 2005; the heart arrhythmia was caused by an 
undiagnosed condition called pheochromocytoma; prior to 
surgery, decedent’s consulting surgeon ordered lab tests 
that would have disclosed the pheochromocytoma; the 
consulting surgeon scheduled surgery to be conducted by 
the operating surgeon; the operating surgeon conducted 
the surgery before the lab results had been received and 
despite decedent’s high potassium levels that posed a 
chance of death during surgery; and plaintiff sought to 
elicit opinions from the consulting surgeon as to which 
acts of the operating surgeon were negligent; the district 
court did not abuse its discretion in excluding the con- 
sulting surgeon’s opinions as to the operating surgeon’s 
negligence. Richter v. Presbyterian Healthcare Servs., 
2014-NMCA-056, cert. denied, 2014-NMCERT-005. 

Failure to present expert testimony on the stan- 
dard of medical care. — Where decedent died when de- 
cedent developed a heart arrhythmia during surgery in 
2005; the heart arrhythmia was caused by an undiagnosed 
condition called pheochromocytoma; prior to surgery, lab 
tests had been ordered that would have disclosed the 
pheochromocytoma; the surgeon conducted the surgery 
before the lab results had been received and despite dece- 
dent’s high potassium levels that-posed a chance of death 
during surgery; to establish the standard of care for the 
surgeon’s conduct, plaintiff offered, the testimony of an in- 
terventional radiology expert who testified that there was 
no standard practice that an interventional radiologist 
would use to address the complication that occurred in 
decedent’s surgery; and plaintiff called a general surgeon 
to establish the standard of care applicable to decedent’s 
surgery, but failed to lay a foundation for the general sur- 
geon’s opinion, plaintiff failed to present expert testimony 
on the standard of care and the district court did not err 
in: directing a verdict in favor of the surgeon. Richter v. 
Presbyterian Healthcare Servs., 2014-NMCA-056, cert. de- 
nied, 2014-NMCERT-005. 

Comparative negligence;of non-parties. — Where 
decedent died when decedent developed a heart arrhyth- 
mia during surgery in 2005; the heart arrhythmia was 
caused by an undiagnosed condition called pheochromo- 
cytoma; in 2001, the decedent’s physicians ordered lab 
tests that were diagnostic of pheochromocytoma; the lab 
results were never read or acted upon by the physicians; 
in 2005, prior to surgery, lab tests had been ordered that 
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would have, disclosed the pheochromocytoma;, the:|sur-. 


geon conducted the surgery before the lab results had 
been received; and the district: court permitted. the jury 
to compare the alleged negligence of the decedent’s 2001 
physicians, who were, non-parties in the case, with the 
negligence of the decedent’s 2005 surgeons, comparative 
negligence principles required the district court to con- 
sider the comparative negligence of the non-party 2001 
physicians. Richter v.. Presbyterian. Healthcare Serovs., 
2014-NMCA-056, cert. denied, 2014-NMCERT-005. 

Law reviews, — For article, "Medical Malpractice Leg- 
islation. in New Mexico," see 7 N.M.L: Rev. 5 (1976-77). 

For. note, "Tort. Law— New Mexico Limits Recovery 
of Negligent Infliction of Emotional Distress, to Sudden, 
Traumatic Accidents—Fernandez v. Walgreen Hastings 
Co.,' see 80 N.M. L. Rev. 863 (2000), 

Am. Jur. 2d, A.L.R. and C.J.S. references.— 77 Am. 
Jur. 2d Venue § 16. 

Right of tortfeasor initially causing injury to recover in- 
demnity or contribution from medical attendant causing 
new injury or aggravating injury in course of treatment, 
8 A.L.R,3d 639, 


Liability of operating surgeon for negligence of nurse 
assisting him, 12 A:L.R.3d 1017. 
Liability for injuries. or death as a result of physical 


_ therapy, 53 A.L.R.3d 1250. 


Chiropractor's liability for failure to refer palianda to 
medical practitioner, 58 A.L,R.3d 590. 

Liability of anesthetist for injuries from, — anes- 
thetics, 90 A.L.R.38d 775. 

What constitutes physician-patient stlattiiahin for 
malpractice purposes, 17 A.L.R.4th 132. 

Liability for injury or death. allegedly caused by activi- 
ties of hospital "rescue team", 64 A.L.R.4th 1200... 

Recovery in death action for failure to diagnose incur- 
able disease which caused death, 64.A.L.R.4th 1232. 

Medical malpractice: who are "health care providers," 
or the like, whose actions fall within statutes specifically 
governing actions and damages for medical malpractice, 
12. A.L.R.5th 1. 

Venue of wrongful death action, 58 A.L.R.5th 535. 

Coverage of. professional- liability or»-indemnity policy 
for sexual contact with patients by physicians, surgeons, 
and other healers, 60 A.L.R.5th 239. 

70 C.J.S,Physicians'and Surgeons §.62. 


41-5-4, Ad damnum clause. 


A patient or his representative having a malpractice claim for bodily injury or death may file a 
complaint. in any,court of law having requisite jurisdiction and. demand right of trial by jury. No 
dollar amount or figure shall be included in the demand in any complaint asserting a malpractice 
claim and filed after the effective date of this section, but the request shall be for such damages 
as are reasonable, This section shall not. prevent a patient or his representative from alleging a 
requisite jurisdictional amount in a malpractice claim filed in a court requiring such an allegation. 


History: 1953 Comp.,,§ 58-33-4, enacted by Laws 
1976, ch, 2, § 4; 1977, ch. 284, § 2. 

Emergency clauses. — Laws 1977, ch. 284, § 5 con- 
tained an emergency clause and was approved April 7, 
1977. 

Cross references. — For jurisdictional amount in 
magistrate court, see 385-3-3 NMSA 1978. 

For commencement of action in district court,.see Rule 
1-003 NMRA. . 

For commencement of action by complaint in magis- 
trate court, see Rule 2-201 NMRA, 


"Representative". — The "representative" who may 
bring suit for a death under this section means the same 
thing as the personal representative under the wrong- 
ful death statute, Mackey v. Burke, 1984-NMCA-028, 102 
N.M. 294, 694 P.2d 1359, cert, quashed, 102 N.M. 293, 694 
P.2d 1358 (1985), overruled on other grounds by Chavez v. 
Regents of Univ. of N.M., 1985-NMSC-114, 103 N.M. 606, 
711 P.2d 883. ; 

Qualification of personal representative, — Where 
an original pleading alleged a valid cause of action, rela- 
tion back of the appointment of the plaintiff as personal 


representative to, the initial filing of the action did not 
compromise this section nor. the statute of limitations. 
Chavez v. Regents of Univ, of N.M., 1985-NMSC-114, 103 
N.M. 606, 711 P.2d 883, 

Law reviews. — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7.N.M.L. Rev. 5 (1976-77). 


ANNOTATIONS © 


This section refers to jurisdiction, not venue, and 
38-3-1 NMSA 1978 governs venue in an action brought 
under the Medical Malpractice Act [Chapter 41, Article 
5 NMSA 1978]. Bullock v. Lehman, 1988-NMCA-024, 99 
N.M. 515, 660 P.2d 605. 


41-5-5. Qualifications. 


A. Tobe analied under the provisions of the Medical Malpractice Act, a health care provider 
shall: 

(1) establish its firilirieiad responsibility by filing probe with the siipariiterident that the 
health care provider is insured by a policy of malpractice liability insurance issued by an au- 
thorized insurer in the amount of at least-two hundred fifty thousand dollars ($250,000) per oc- 
currence or by having continuously’on deposit the sum of seven hundred fifty thousand dollars 
($750,000) in cash with the superintendent or such other like deposit as the superintendent may 
allow by rule; provided that hospitals and outpatient health care facilities that establish financial 
responsibility through a policy of malpractice liability insurance may use any form of malpractice 
insurance; and provided further that for independent providers, in the absence of an additional 
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deposit or policy as required by this subsection, the — or policy shall provide coverage for not 
more than three separate occurrences; and 

(2). pay the surcharge assessed on health care providers by the superintendent pursuant 
to Section 41-5-25 NMSA 1978. 

B. For hospitals or outpatient health care facilities electing to be covered under the Medical 
Malpractice Act, the superintendent shall determine, based on‘a risk assessment of each hospital 
or outpatient health care facility, each hospital's or outpatient health care facility's base coverage 
or deposit and additional charges for the fund. The superintendent shall arrange for an actuarial 
study before determining base coverage or deposit and surcharges. 

C. A health care provider not qualifying under this section shall not have ithe benefit + any 
of the provisions: of the Medical Malpractice Act in the event of a malpractice claim against it; 
provided that beginning July 1, 2021, hospitals and outpatient:health care facilities shall not par- 
ticipate in the medical review process, and beginning January 1, 2027, hospitals and outpatient 
health care facilities shall have the benefits of the other provisions of the Medical Malpractice Act 


except participation in the fund. 


History: 1978 Comp., § 41-5-5, enacted by Laws 
1992, ch. 33, § 2; 2021, ch. 16, § 2. 

Repeals and reenactments. — Laws 1991, ch. 264, 
§ 2 repealed former 41-5-5 NMSA 1978, as amended by 
Laws, 1991, ch. 264, § 1, and enacted a new 41-5-5 NMSA 
1978, effective July 1, 1992. 

Laws 1992, ch. 33, § 2 repealed former 41-5-5 NMSA 
1978, as amended by Laws 1991, ch. 264, § 1, and as en- 
acted by Laws 1991, ch. 264, § 2, and enacted a new sec- 
tion, effective April 1, 1992. 

~The 2021 amendment, effective January 1, 2022, 


raised the required malpractice insurance from two hun-— 
dred thousand dollars to two hundred fifty thousand dol-; 


lars, raised the required amount of cash deposited with 
the superintendent of insurance from six hundred thou- 


sand dollars to seven hundred fifty thousand dollars; 


provided. additional duties for the superintendent of in- 
surance; provided that hospitals and outpatient health 
caré facilities shall not participate in the medical review 
process, and that hospitals and outpatient health care 


facilities shall not participate in the patient's compen- * 


sation fund beginning in the year 2027; in Subsection 
A, Paragraph A(1), after "at least", changed "two hun- 
dred thousand dollars ($200;000)" to "two hundred fifty 
thousand dollars ($250,000)", after "per occurrence or", 
deleted "for an individual health care provider, exclud- 
ing hospitals and outpatient health care facilities", after 
"deposit the sum of", changed "six hundred thousand dol- 
lars ($600,000)" to "seven hundred fifty thousand dollars 
($750,000)", and after "provided that", added "hospitals 
and outpatient health care facilities that establish finan- 
cial responsibility through a policy of malpractice liabil- 
ity insurance may use any form of malpractice insurance; 
and provided further that for independent providers"; in 
Subsection B, after "additional charges for the", deleted 
"patient's compensation", and after "actuarial study", de- 
leted "as provided in Section 41-5-25 NMSA 1978" and 
added "before determining base coverage or deposit and 
surcharges"; and in Subsection C, after "malpractice claim 
againstiit",; added the remainder of the subsection, 


ANNOTATIONS 


Statute of limitations, — The Medical Malpractice 
Act's statute of limitations, 41-5-13 NMSA 1978, does 


41-5-6.. Limitation of recovery. 


not apply to health care providers that have not qualified 
under Subsection A of this section. Roberts v, Southwest 
Cmty. Health Servs., 1992-NMSC-042, 114 N.M. 248, 837 
P.2d 442. 

Grant of summary judgment in favor of the hospital was 
reversed even though summary judgment was granted in 
favor of the doctor; the hospital could not take advantage 
of the statute of limitation in 41-5-13 NMSA 1978, as it 
was not a qualified;healthcare provider under Subsection 
C of this section. Juarez v. Nelson, 2003-NMCA-011, 133 
N.M. 168, 61 P.3d 877, overruled on other grounds by Tom- 


> linson v- George, 2005-NMSC- 020, 138 N.M..34, 116 P.3d 


105. 

Accrual of cause. of action where provider has 
not qualified. — In médical malpractice actions where 
the health care provider is not qualified under the Medi- 
cal Malpractice Act [Chapter 41, Article 5 NMSA 1978], 


the cause of action accrues when the plaintiff knows or 


with reasonable diligence should have known of the injury 


“anid its cause. Roberts v. Southwest Cmty. Health Servs., 


1992-NMSC-042, 114 N.M. 248, 837, P.2d 442. 
Superintendent to maintain list of qualified pro- 


_ viders. — This section creates in the superintendent of 


insurance some requirement'to maintain a list of those 
whose qualified status affects suits against, them: Otero 
v, Zouhar, 1985-NMSC-021, 102 N.M. 482, 697 P.2d 482, 
overruled on other grounds by Grantland v. Lea Reg'l 
Hosp., 1990-NMSC-076, 110 N.M. 378, 796 P.2d 599, 
Federal hospital. — Although a federal hospital did 


~ not file proof of its financial responsibility as required by 


Paragraph A(1) and never paid into the patient's compen- 
sation fund as required by Paragraph A(2), it is a "quali- 
fied health care provider" under this section, as the finan- 
cial responsibility of the United States is assured and its 
failure to contribute to a compensation fund is immaterial 
because (unlike qualified providers) it must pay its liabili- 
ties without resort to the compensation fund. Haceesa v. 
United States, 309 F.3d 722 (10th Cir, 2002). 

Law reviews. — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7 N.M.L. Rev. 5 (1976-77). 

For comment on access to the courts. and the Medical 
Malpractice Act: Jiron v, Mahlab, see 14 N.M.L. Rev..503 
(1984), 


A. Except for punitive damages and past and future medical care and.related benefits, the 
aggregate dollar amount recoverable by all persons for or arising from any injury or death to a 
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patient as a result of malpractice shall not exceed six hundred thousand dollars ($600,000) per 
occurrence for malpractice claims brought against health care providers if the injury or death oc- 
curred prior to January 1, 2022. In jury cases, the j jury shall not be given any wap ss meats 
with this limitation. 

B. Except for punitive damages and past and future medical care and related bénefits, the 
aggregate dollar amount recoverable by all persons for or arising from any injury or death to a 
patient as a result of malpractice shall not: exceed seven hundred fifty thousand dollars ($750,000) 
per occurrence for malpractice claims against independent providers; provided that, beginning 
January 1, 2023, the per occurrence limit on recovery shall be adjusted annually by the consumer 
price index for all urban consumers. 

C. Incalendar year 2022 and subsequent calendar years, the aggregate dollar amount recover- 
able by all persons for or arising from any injury or death to a patient as a result of malpractice, 
except for punitive damages and past and future medical care and related benefits, shall not ex- 
ceed the following amounts for claims brought against an outpatient health care reset) thati is not 
majority-owned and -controlled by a hospital: 

(1) for an injury or death that occurred in calendar years 2022 and 2023, seven s hawaved 
fifty thousand dollars ($750,000) per occurrence; 

(2) for, an injury or death that occurred in calendar year 2024, five million dollars 
($5,000,000) per occurrence; 

(8): for an injury or death that ovetitred in calendar year 20285, five million five hundred 
thousand dollars ($5,500,000) per occurrence; 

(4) for an injury. or death that occurred in calendar year 2026, six million dollars 
($6,000,000) per occurrence; and 

(5) for an injury or death that occurred in calendar year 2027 and each calendar year 
thereafter, the amount provided in Paragraph (4) of this subsection, adjusted annually by the con- 
sumer price index for all urban consumers, per occurrence. 

D, In calendar year 2022 and subsequent calendar years, the aggregate dollar amount recov- 
erable by all persons for or arising from any injury or death to a patient as a result of malprac- 
tice, except for punitive damages and past and future medical care and related benefits, shall not 
exceed the following amounts for claims brought against a hospital or an outpatient health care 
facility that is majority-owned and -controlled. by a hospital: | 

(1) for an injury or death that occurred in calendar year 2022, four million dollars 
($4,000,000) per occurrence; 

(2) .for an injury. or death that occurred in datcnene year 20238, four million five hundred 
thousand dollars ($4,500,000) per occurrence; 

(3) for an injury or death that occurred in calendar year 2024, five million dollars 
($5,000,000) per occurrence; 

(4) for an injury or death ‘that occurred in calendar year 2025, five million five handed 
thousand dollars ($5,500,000) per occurrence; 

» (5) for an injury or, death that occurred in calendar year 2026, six million dollars 

($6,000,000) per occurrence; and 

(6) for an injury or death that occurred in calendar year 2027 and each calendar year 
thereafter, the amount provided in Paragraph (5) of this subsection, adjusted annually by the con- 
sumer price index for all urban consumers, per occurrence. 

K.. The aggregate dollar amounts provided in Subsections B through D of this section include 
payment to any person for any number of loss of consortium claims or other claims per occurrence 
that arise solely because of the injuries or death of the patient. 

F. In jury cases, the jury shall not be given any instructions dealing with the limitations pro- 
vided in this section. 

G. The value of accrued medical care and related benefits shall not be subject to any limitation. 

H. A health care provider's personal liability is limited to two hundred fifty thousand dollars 
($250,000) for monetary damages and medical care and related benefits as provided in Section 41- 
5-7 NMSA 1978. Any amount due from a judgment or settlement in excess of two hundred fifty 
thousand dollars ($250,000) shall be paid from the fund, except as provided in Subsection I of this 
section. ; 
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MEDICAL MALPRACTICE ACT 


41-5-6 


Until January 1; 2027, amounts due from a judgment or settlement against a hospital or 


outpatient health care facility in excess of seven hundred fifty thousand dollars ($750,000), exclud- 
ing past and future medical expenses, shall be paid by the hospital or outpatient health care facil- 
ity and not by the fund. Beginning January 1, 2027, amounts due from a judgment or settlement 
against a hospital or outpatient health care facility shall not be paid from the fund. 

J, The term "occurrence" shall not be construed in such a way as to limit recovery to only one 
maximum statutory payment if separate acts or omissions cause additional or enhanced injury 
or harm as a result of the separate acts or omissions. A patient who suffers two or more distinct 
injuries as a result of two or more different acts or omissions that occur at different times by one 
or more health care providers is entitled to up to the maximum statutory recovery for each injury. 


History: 1978 Comp., § 41-5-6, enacted by Laws 
1992, ch. 33, § 4; 2021, ch: 16, § 3; 2021 (2nd S.S.), ch. 
5, § 2. 

Repeals. — 2021 (2nd S, S.), ch. 5, § 3 repealed Laws 
2021, ch. 16, § 3, effective January 1, 2022. 

Repeals and reenactments. — Laws 1992, ch. 33,8 4 
repealed former 41-5-6 NMSA 1978, as enacted by Laws 
1992, ch. 33, § 8, and enacted a new section, effective 
April 1, 1995. 

Laws 1991, ch. 264, § 4 repealed former 41-5-6 NMSA 
1978, as amended by Laws 1991, ch. 264, § 3, and enacted 
a new 41-5-6 NMSA 1978, effective July 1, 1992. 

Laws 1992, ch. 33, § 3 repealed former 41-5-6 NMSA 
1978, as amended by Laws 1991, ch. 264, § 3, and as en- 
acted by Laws 1991, ch. 264, § 4, and enacted a former 
section, effective April 1, 1992, 

The 2021 (2nd S§S.S.) amendment, effective Janu- 
ary 1, 2022, raised personal liability and recovery caps 
for legal damages in medical malpractice claims brought 
against certain health care providers; in Subsection A, af- 
ter "Except for punitive damages and", added "past and 
future", and after "($600,000) per occurrence", added "for 
malpractice claims brought against health care providers 
if the injury or death occurred prior to January 1, 2022"; 
deleted former Subsection B, which provided "The value 
of accrued medical care and related benefits shall not be 
subject to the six hundred thousand dollar ($600,000) lim- 
itation", added new Subsections B through F, and redesig- 
nated former Subsections C and Das Subsections G and 
H, respectively; in Subsection G, deleted "Monetary dam- 
ages" and added "The value of accrued medical care and 
related benefits", after "shall not be", deleted "awarded 
for future medical expenses in malpractice claims" and 
added "subject to any limitation"; in Subsection H, after 
"personal liability is limited to", deleted "two hundred 
thousand dollars ($200,000)" and added "two hundred 
fifty thousand dollars ($250,000)", after "in excess of", 
deleted "two hundred thousand dollars ($200,000)" and 
added "two hundred fifty thousand dollars ($250,000)", 
after "paid from the", deleted "patient’s compensation", af- 
ter "fund", added "except", and after "provided in", deleted 
"Section 41-5-25 NMSA 1978" and added "Subsection I of 
this section"; and deleted former Subsection E and added 
Subsections I and J. 


ANN OTATIONS 


The constitutional right to trial by jury applies in 
cases brought under the Medical Malpractice Act, 
— Because causes of action brought under the Medical 
Malpractice Act (MMA), NMSA 1978, §§ 41-5-1 to -29, 
can be more generally described as causes of action in 
common-law medical negligence, and claims of common- 
law medical negligence were triable to a jury at the time 
the New Mexico Constitution was adopted and took ef- 
fect, the constitutional right to trial by jury attaches to 
causes of action brought under the MMA. Siebert v. Okun, 
2021-NMSC-016, overruling in part Salopek v. Friedman, 
2013-NMCA-087, 308 P.3d 139. 


The Medical Malpractice Act’s nonmedical, non- 
punitive damages cap does not invade the province 
of the jury. — The MMA nonmedical, nonpunitive dam- 
ages cap gives legal consequence to the jury’s finding on 
damages and does not violate a plaintiff's right to a jury 
trial under NM Const., Art. II, Sec. 12, because the right 
to trial by jury is satisfied when evidence is presented to 
a jury, which then deliberates and returns a verdict based 
on its factual findings. The legal consequence of that ver- 
dict is a matter of law, which the legislature has the au- 
thority to shape. Siebert v. Okun, 2021-NMSC-016, over- 
ruling in part Salopek v. Friedman, 2013-NMCA-087, 308 
P.3d 139. 

Where plaintiff successfully sued defendants for medi- 
cal malpractice under the Medical Malpractice Act (MMA), 
NMSA 1978, §§ 41-5-1 to -29, and where, following the re- 
turn of the jury’s verdict, defendants moved to reduce the 
jury award of $2,600,000 to conform with the $600,000 
cap on all nonmedical and nonpunitive damages in MMA 
actions, and where the district court denied defendants’ 
motion, concluding that the MMA nonmedical, nonpuni- 
tive damages cap infringed the state constitutional right 
to a trial by jury, the district court erred in denying defen- 
dants’ motion, because the MMA nonmedical, nonpunitive 
damages cap merely gives legal consequence to the jury’s 
finding on damages and does not violate a plaintiff’s right 
to a jury trial under NM Const., Art. II, Sec. 12. Siebert 


‘v. Okun, 2021-NMSC-016, overruling in part Salopek v. 
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Friedman, 2018-NMCA-087, 308 P.3d 139. 

Cap on medical malpractice damages is consti- 
tutional. — The cap on medical malpractice damages 
does not violate the right to trial by jury under Article II, 
Section 12 of the New Mexico Constitution, the separa- 
tion of powers clause in Article II, Section 1 of the New 
Mexico Constitution, the equal protection clause of the 
United States Constitution, or the due process clause 
of the United States Constitution. Salopek v. Friedman, 
2013-NMCA-087. 

Limits of recovery. — This section is not arbitrary 
and capricious and is rationally related to legislative goal 
of ensuring a source of recovery for victims of medical 
malpractice and curbing runaway medical costs, relying in 
part on Trujillo v. City of Albuquerque, 1998-NMSC-031, 
125 N.M. 721, 965 P.2d 305; Fed. Express Corp, v. United 
States, 228 F. Supp 2d 1267 ©. N.M. 2002). 

Federal hospital. — Although not a "qualified health 
care provider" under 41-5-5 NMSA 1978, the liability of 
a federal hospital, operating in New Mexico, is subject to 
the $600,000 cap in Subsection A, but not the $200,000 
cap in Subsection D, which assumes that the amount 
of damages in excess of $ 200,000 would be paid by the 
compensation fund into which the federal government 
did not contribute. Haceesa v. United States, 309 F.3d 722 
(10th Cir. 2002). 

Applicability. — Where it was held that tribal law con- 
trolled in a malpractice action against the United States, 
the New Mexico medical malpractice cap did not. apply, 


© 2022 State of New Mexico. New Mexico Compilation Commission. All rights reserved. 


41-5-6.1 TORTS 41-5-7 


Cheromiah.v. United States; 55 F. Supp. 2d 1295 (D.N.M. Future disease or condition, or anxiety relating bidato, 
1999), sat as element of recovery, 50 A,L.R.4th 13. 

Law reviews. — For article, "Medical Malpractice Leg- Recovery in death action for failure to diagnose incur- 
islation in New Mexico," see 7.N.M.L. Rev. 5 (1976-77). _able disease which caused death, 64 A.L.R.4th 1232. 

Am, Jur. 2d, A.L.R. and CwJ.S. references,— 22 Asn} - ' Medical malpractice: measure and elements of damages 
Jur. 2d Damages §8§ 288, 289; 61 Am, Jur. 2d Physicians, . in actions based on loss.of chance, 81 A.L,R.4th 485. 
Surgeons, and Other Healers 8§ 367 to 371. What nonpatient claims against doctors, hospitals, or 

Contributory negligence or assumption of risk as de-  ° ‘similar health care providers are not subject to statutes 
fense in action against physician or surgeon for malprac: specifically governing actions and damages for medical 
tice, 50 A.L.R.2d 1043. malpractice, 88 A.L.R.4th 358. 

Liability of chiropodist, 80 A.L.R.2d 1278. Liability of hospital, physician, or other medical person- 

Validity and construction of state statutory provisions nel for death or injury to mother or child caused by im- 
relating to limitations on amount of recovery in medical proper diagnosis and treatment of mother relating to. and 
malpractice claim and submission of such claim to pre- during pregnancy, 7 A.L.R.5th 1. 
trial panel, 80 A.L.R.3d 583, 26 A.L.R.5th 245, Validity, construction, and application of state statutory 

Recovery, measure and element of damages, in action provisions limiting amount of recovery in medical mal- 
against dentist for breach of contract to achieve particular practice claims, 26 A.L.R.5th 245. 
result or cure, 11 A.L.R.4th 748. Liability of hospital or medical practitioner under doc- 

Validity of statute establishing contingent fee scale for trine of strict liability in tort, or breach of warranty, for 
attorneys representing parties in medical malpractice ac- harm caused by drug, medical instrument, or similar de- 
tions, 12 A.L.R.4th 23. vice used in treating patient, 65 A.L.R.5th 357. 

Validity of state statute providing for periodic pay- “70 C.J.S. Physicians and Surgeons §§ 124, 127. 
ment of future damages in medical malpractice action, 41 , 

A.L.R.4th 275. 


41-5-6.1. Repealed. 


Repeals. — Laws 1992, ch. 33, § 18 repealed 41-5-6.1 provisions of former section, see the 1991 NMSA 1978 on 
NMSA 1978, as enacted by Laws 1991, ch. 264, § 5, relat- NMOneSource.com. For present comparable provisions, 
ing to amount recoverable, effective March 6, 1992. For see 41-5-6 NMSA 1978. 


41-5-7, Medical expenses and punitive damages. 


A. Awards of past and future medical care and related benefits shall ‘et be subject " the limi 
tations of recovery imposed in Section 41-5-6 NMSA 1978. 

B. . The health care provider shall be liable for all medical care and related benefit pabmnents 

until the total payments made by or on behalf of it for monetary damages and medical care and 
related benefits combined equals the health care provider's personal liability limit as provided in 
Subsection I of Section 41-5-6 NMSA 1978, after which the payments ‘shall be made by the fund. 

C. ‘Beginning January 1, 2027, any amounts due from a judgment or settlement against'a hos- 
pital or outpatient health care facility shall not be paid from the fund if the injury or death oc- 
curred after December 31, 2026. 

D. This section shall not be construed to prevent a patient and a health care provider from 
entering into a settlement agreement whereby medical care and related benefits shall be provided 
for a limited. period of time only or to a limited degree. 

E. A judgment of punitive damages against a health care provider shall be the personal li- 
ability of the health care provider. Punitive damages shall not be paid from the fund or from the 
proceeds of the health care provider's insurance contract unless the contract expressly provides 
coverage. Nothing in Section 41-5-6 NMSA 1978 precludes the award of punitive damages to a pa- 
tient. Nothing in this subsection authorizes the imposition of liability for punitive damages where 
that imposition would not be otherwise authorized by law. | 


History: 1978 Comp., § 41-5-7, enacted by Laws 2026; in the section heading, deleted "Future" and 
1992, ch. 33, § 5; 1992, ch. 33, § 6; 2021, ch. 16, § 4. added "and ‘punitive damages"; deleted former Subsec- 

The 2021 amendment, effective January 1, 2022, tions A and B, and redesignated former Subsection C as 
provided that awards of past and future medical care Subséction A; in Subsection A, after "Awards of", added 
and related benefits as a result of an act of malpractice "past and", and after "subject to the", deleted "six hun- 
are not subject to the limitations of recovery imposed in dred thousand dollar ($600,000) limitation" and added 
Section 41-5-6 NMSA 1978, and provided that beginning "limitations of recovery"; deleted former ‘Subsection D 
January 1, 2027, any amounts due from a judgment or and redesignated former Subsection E as Subsection B; 
settlement against a hospital or outpatient health care in Subsection B, after "combined equals", deleted "two 
facility shall not be paid from the patient's compensation hundred thousand dollars ($200,000)" and added "the 
fund if the injury or death occurred after December 31, health care provider's personal liability limit as provided 
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in Subsection I of Section 41-5-6 NMSA 1978", and de- 
leted, "patient's compensation" preceding "fund"; added 
new a Subsection C and redesignated former Subsection 
F as Subsection D; deleted former Subsection G, which 
related to court findings on the estimated value of fu- 
ture medical care, and redesignated former Subsection H 
as Subsection E; and in Subsection E, deleted "patient's 
compensation" preceding "fund", and after "punitive 
damages", deleted "on a derivative basis". 

The 1992 amendment, effective April 1, 1995, in 
Subsection C, substituted "six hundred thousand dollars 
($600,000)" for "five hundred thousand dollar ($500,000)". 


41-5-11 


ANNOTATIONS 


Law reviews. — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7\N.M.L. Rey. 5 (1976-77). 
_ Am, Jur. 2d, A.L.R. and C.J.S. references.— Validity 
of state statute providing for periodic payment of future 
damages in medical malpractice action, 41 A.L.R.4th 275. 
Future disease or condition, or anxiety relating thereto, 
as element of recovery, 50 A.L.R.4th 13, 


41-5-8. Medical benefits prior to judgment. 


A health care provider named as a defendant in a malpractice claim, or named as a respondent 
in a proceeding before the medical review commission created in the Medical Malpractice Act, 
shall have the option of paying for the patient's medical care and related benefits at any time prior 
to the entry of a judgment. Except as provided in Section 11 [41-5-11 NMSA 1978] of the Medical 
Malpractice Act, evidence of a health care provider's payment for such benefits shall not be admis- 
sible in the trial of the malpractice claim brought against it. 


Emergency clauses, — Laws 1976, ch. 2, § 32 con- 
tained an emergency clause and was approved Febru- 
ary 27, 1976. 


History: 1953 Comp., § 58-33-8, enacted by Laws 
1976, ch. 2, § 8. 


41-5-9. District court; continuing jurisdiction. 


The district court from which final judgment issued shall have continuing jurisdiction in cases 
where future medical care and related benefits were awarded pursuant to Section 41-5-7 NMSA 
1978 for malpractice claims arising from occurrences prior to July 1, 2021, 


History: 19538 Comp., § 58-33-9, enacted by Laws 
1976, ch. 2, § 9; 2021, ch. 16, § 5. 

The 2021 amendment, effective January 1, 2022, clar- 
ified the provisions related to the district court's continu- 
ing jurisdiction over cases where future medical care and 
related benefits were awarded; deleted subsection desig- 
nation "A", after "Section", deleted "7" and added "41-5-7 


41-5-10. Repealed. 


Repeals, — Laws 2021, ch. 16, § 17 repealed 41-5-10 
NMSA 1978, as enacted by Laws 1976, ch. 2, § 10, relat- 


NMSA 1978 for malpractice claims arising from occur- 
rences prior to July 1, 2021"; and deleted former Subsec- 
tions B through D. 


ANNOTATIONS 


Law reviews. — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7 N.M.L. Rev. 5 (1976-77). 


January 1, 2022. For provisions of former section, see the 
2021 NMSA 1978 on NMOneSource.com. 


ing to patient, future examinations and hearings, effective 


41-5-11. Set-off of advance payments. 


A. Evidence of an advance payment is not admissible until there is a final judgment in favor of 
the patient, in which event the court shall reduce the judgment to the patient to the extent of the 
advance payment. In jury cases where there is a factual dispute concerning an alleged advance 
payment, all questions of fact relating to such an advance payment shall be resolved by the jury 
after it has reached its verdict. The advance payment shall inure to the exclusive benefit of the 
health care provider or a party making the payment in its behalf. In the event the advance pay- 
ment exceeds the liability of the defendant or the insurer making it, the court shall order any 
adjustment necessary to equitably apportion the amount which each defendant is obligated to pay, 
exclusive of costs. In no case shall an advance payment in excess of an award be repayable by the 
person receiving it. 
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B. Ifa health care provider should elect to pay for medical care and ‘related benefits at any 
time prior to the entry of a judgment, as provided in Section 8 [41-5-8 NMSA 1978] of the Medical 
Malpractice Act, and subsequently is found not to be liable, its legal and equitable right of RECOVERY 
for all such payments shall not be foreclosed or prejudiced i in any way. 


History: 1953 Comp., § 58-33-11, enacted bn Laws Emergency clauses. — Laws 1976, ch. 2, § 32 con- 


1976, ch.2,§11. | tained an emer genet, Slane and was approved Febru- 
ary 27, 1976. ; 


41-5-12. Claims for compensation not assignable. | 


A patient's claim for compensation under the Medical Malpractice Act is not assignable. 


History: 1953 Comp., § 58-33-12, enacted by Laws Legislative intent. — The legislature intended the 
1976, ch. 2, § 12. Medical Malpractice Act's (MMA),.41-5-1 to -29 NMSA 
Emergency clauses. — Laws 1976, ch. 2, § 32 con- 1978, requirements and restrictions to apply to all "mal- 
tained an emergency clause and was approved Febru- practice claims" covered by the MMA and, accordingly, 
ary 27, 1976. this section bars assignment ‘of all malpractice claims 
for compensation covered by the MMA, Leger v. Gerety, 
ANNOTATIONS 2019-NMCA-033, cert. granted. 
The Medical Malpractice Act's nonassignability Indemnification claim barred from assignment. 


— In a wrongful death and medical malpractice action, 
where plaintiffs sued a hospital based on allegations of 
malpractice by a physician not employed by the hospital 
for which plaintiffs claimed the hospital was vicariously 
liable, and where the hospital filed a third-party com- 
plaint for equitable indemnification against the physician 
and his employer, which third-party complaint was later 
assigned to one of the plaintiffs as: part of a settlement; 
the district court erred in denying the physician's motion 
to dismiss, because the hospital's assignment of its indem- 
nification claim, which was predicated upon the allega- 
nity claim is allowable under the Medical Malpractice tion of professional negligence, was barred by the Medical 
Act, because the plain language of the MMA's nondeseHe Malpractice Act (MMA), 41-5-1 to -29 NMSA 1978, which 
ability provision is clear and unambiguous and does not prohibits the assignment of a patient's claim for compen- 
bar claims held by nonpatients, such as the indemnity pakriee the MMA. Leger v. Gerety, 2019-NMCA-033, 
cause of action at issue here. A patient's claim is a subset 
of malpractice claims and the peek intended only Am. Jur. 2d, A.L.R. and C.J.S. references, — 61 Am. 
that patients’ claims, not all malpractice claims, be made Jur. 2d Physicians, Surgeons, and Other Healers §§ 170 
unassignable. Leger v. Gerety, ‘2022-NMSC-007, rev'g to 174, 
2019-NMCA-033, 444 P.3d 1036. 


provision does not bar claims held by nonpatients. 
— Where petitioner, decedent's personal répresentative, 
sued Presbyterian Healthcare Services (Presbyterian) for 
medical malpractice, and where Presbyterian then sued 
respondents for indemnification, and where Presbyterian 
ultimately settled the medical malpractice lawsuit with 
petitioner and, as part of the settlement, assigned its in- 
demnification claim to petitioner, and where respondents 
claimed that this section bars assignment of all malprac- 
tice claims, including indemnity claims, the district court 
did not err in determining that assignment of an indem- 


41-5-13. Limitations. 


No claim for malpractice may be brought against a health care provider unless filed within three 
years after the date that the act’ of malpractice occurred, except that the times limited for the 
bringing of actions by minors and incapacitated persons shall be extended so that they shall have 
one year from and after the age of majority or termination of incapacity within which to commence 


the actions. - 

History: 1953 Comp., § 58-33-13, enacted by Laws ANNOTATIONS 
1976, ch. 2, § 13; 2021, ch. 16, § 6. PRY Gt) f 

Cross references. — For tolling of limitations period Amended application adding a new party does 
while matter under consideration of panel, see 41-5-22 not relate back to the original filing date. — The fill- 
NMSA 1978. ing of an application with the medical review commission 

-The 2021 amendment, effective inate, 1, 2022, ex- as to one provider does not toll the limitations period as 
tended the statute of limitations for minors and incapaci- to another provider who was not named in the original 
tated persons bringing medical malpractice actions; after application and for whom the statutory period in which 
"No claim for malpractice", deleted "arising out of an act to file a cause of action has passed. Meza v. Topalovski, 
of malpractice: which occurred subsequent to the effective 2012-N MCA-002, 268 P.3d 1284, ; 
date of the Medical Malpractice Act", and after "except __ Where plaintiff wrongly named a health care provider 
that", deleted "a minor under the full age of six years shall “in an application before the medical review commission; 
have until his ninth birthday in which to file. This subsec- plaintiff amended the application to name the correct 
tion applies to all persons regardless of minority or other health care provider; and the amended application to add 
legal disability" and added the remainder of the section. the correct health care provider was filed more than three 
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years after the date of the alleged malpractice by the cor- 
rect health care provider; the original application did not 
toll the statute of limitations for the untimely application 
filed against the originally unnamed health care provider: 
Meza v. Topalovski, 2012-NMCA-002, 268 P.3d 1284. 

Section 41-5-13 NMSA 1978 is an occurrence-based 
statute of repose rather than a discovery-based statute 
of limitations. Meza v, Topalouski, 2012-NMCA-002, 268 
P.3d 1284, 

Section 41-5-13 NMSA 1978 is a statute of repose 
and terminates the right to any action after the specified 
three-year limitation period has elapsed. Christus St. Vin- 
cent Reg’l Med. Ctr. v. Duarte-Afara, 2011-NMCA-112, 267 
P.3d 70. 

Occurrence rule governs dlainia under the Medi- 
cal Malpractice Act, — Where.a patient sued a medical 
center and. a doctor who practiced at the medical center 
for medical malpractice; the malpractice occurred on De- 
cember 9 and 10, 2004; the three-year’ limitation period 
expired on December. 10, 2007; the patient filed the com- 
plaint on December 4, 2007 and, served the medical cen- 
ter on December 11, 2007, one day after the expiration of 
the three-year limitation period;.and the medical center 
filed a third party complaint against the doctor for equi- 
table indemnification on December 22, 2008, the medical 
center’s claim for equitable indemnification was barred. 
Christus .St.. Vincent Reg’l Med. Ctr. v. Duarte-Afara, 
2011-NMCA-112, 267 P.3d 70. 

Dismissal. without prejudice and reinstatement 
of complaint. — In a medical malpractice action, where 
defendant performed eye surgery on plaintiff on April 28, 
2003; plaintiff filed a complaint for personal injuries and 
medical malpractice on April 27, 2006; at the time plain- 
tiff filed the complaint, defendant’s insurance carrier had 
improperly cancelled defendant’s insurance; after defen- 
dant’s insurance company reinstated defendant’s insur- 
ance, plaintiff and defendant stipulated to an order of 
dismissal of plaintiff's complaint; on March 20, 2008, the 
district court interpreted the order of dismissal as a dis- 
missal of plaintiff's complaint, without prejudice, solely 
for the purpose of permitting plaintiff to obtain a review 
of the case by the medical malpractice commission; and 
reinstated plaintiff's complaint, the district court’s inter- 
pretation of the order of dismissal was not an abuse of 
discretion and plaintiff's complaint was not barred by the 
three-year limitation period provided in 41-5-13 NMSA 
1978, and the three-year limitation period provided in 
37-1-8 NMSA 1978. stopped running at the time plaintiff 
filed the complaint on April 27, 2006, Pacheco v. Cohen, 
2009-NMCA-070, 146 N.M..643,.213 P.3d 793, cert..denied, 
2009-NMCERT-006, 146 N.M. 733, 215 P.3d 42. 

Constitutionality. — This section violates neither the 
equal protection nor the due process constitutional guar- 
antees, Cummings v. X-Ray Assocs,, 1996-NMSC-035, 121 
N:M. 821, 918 P.2d 1321, 

Due process claim. — The constitutionality of the stat- 
ute of repose, which serves to cut off a malpractice claim- 
ant's right to seek recovery, will not be evaluated under 
the strict-scrutiny test; the claimant's due process claim 
requires only a rational-basis analysis. Cummings v, X-Ray 
Assocs., 1996-NMSC-035, 121 N.M. 821, 918 P.2d 1321. 

Section violates due process. — This section violates 
due process because it allows medical malpractice claim- 
ants an unreasonably short period of time within which 
to bring an accrued cause of action. Garcia ex rel. Garcia 
v. La Farge, 1995-NMSC-019, 119 N.M. 532, 893 P.2d 428. 

The provision in this section that requires a minor who 
experienced malpractice before the age of six to bring a 
claim under the Medical Malpractice Act [Chapter 41, Ar- 
ticle 5 NMSA 1978] by his or her ninth birthday violates 
due process. Jaramillo v, Heaton, 2004-NMCA-123, 136 
N.M. 498, 100 P.3d 204, cert. denied, 2004-NMCERT-010, 
136 N.M. 541, 100 P.3d 807. 
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Due process exception to three-year period of 
repose. — Due process requires that.a plaintiff have a 
reasonable amount of time in which to commence suit af- 
ter any late-accruing medical malpractice claim has ac- 
crued, and therefore plaintiffs with late-accruing medical 
malpractice claims, i.e., claims accruing in the last twelve 
months of the three-year repose period, shall have twelve 
months from the time of accrual to commence suit. Cahn 
v. Berryman, 2018-NMSC-002, aff’g:2015-NMCA-078, 355 
P.3d 58.and overruling in part Garcia ex rel; Garcia v. La- 
Farge; 1995-NMSC-019, 119 N.M. 532, 893 P.2d 428. 

Where plaintiff discovered that she had a medical mal- 
practice claim against defendant ten and one-half months 
before the three-year statute of repose expired, the due 
process exception to 41-5-18 NMSA 1978 provided plain- 
tiff an additional twelve months in which to commence 
suit, but where twenty-one months elapsed between the 
accrual date of plaintiff's medical malpractice claim and 
the date she filed suit, plaintiff’s claim was barred by 41- 
5-13 NMSA 1978, Cahn v. Berryman, 2018-NMSC-002, 
aff-g 2015-NMCA-078, 355 P.3d 58 and overruling in part 
Garcia ex rel. Garcia v. LaFarge, 1995-NMSC-019, 119 
N.M?; 532; 893 P.2d 428. 

‘Due process analysis. — The legislature may impose 
a statutory time deadline for commencing a cause of action 
as long as-a reasonable time is provided for commencing 
suit. If a plaintiff is left with an unconstitutionally short 
period of time to file suit within the period of statute. of 
repose, due process is violated. To fall under the due pro- 
cess exception to the statute of repose, the case must be 
unusual and involve exceptional circumstances resulting 
in an unusually short period of time within which to file 
suit. Cahn v. Berryman, 2015-NMCA-078, cert. granted, 
2015-NMCERT-007. 

Section does not violate due process as applied: 
— Where plaintiff discovered she had a malpractice claim 
against defendant ten and one-half months before the 
statute of repose expired, and during the entire ten and 
one-half months period of time, the means for discovering 
defendant’s identity were available and within plaintiff's 
control, plaintiff's due, process rights were not violated 
because the ten and one-half month period was a consti- 
tutionally:reasonable amount of time for plaintiff to bring 
her medical malpractice suit against defendant; plaintiff's 
claims against defendant were barred by this section when 
plaintiff filed suit against defendant eleven months after 
the three-year statute of repose-expired. Cahn v. Berry- 
man; 2015-NMCA-078, cert. granted, 2015-NMCERT-007. 

Section does not violate equal protection. 
Where a patient sued.a medical center and a doctor who 
practiced at the medical center for medical malpractice; 
the three-year limitation period expired on December 10, 
2007; the patient filed the complaint on December 4, 2007 
and served the medical center on December 11, 2007, 
one day after the expiration of the three-year limitation 
period; and the medical center’s third party complaint 
against the doctor for equitable indemnification, which 
was filed on December 22, 2008, was barred, the preclu- 
sive effect of 41-5-138 NMSA 1978 did not violate the medi- 
cal center’s due process rights, Christus St. Vincent Reg’l 
Med. Ctr. v. Duarte-Afara, 2011-NMCA-112, 267 P.3d_70. 

This section, as a statute of repose, does not implicate 
equal protection considerations because it operates uni- 
formly upon all. medical malpractice plaintiffs. Garcia ex 
rel, Garcia v. La Farge, 1995-NMSC-019, 119 N.M. 532, 
893 P.2d 428. 

Rational basis for classification. — The classifica- 
tion of health care providers created by this section is 
supported by a rational basis. Cummings v. X-Ray Assocs., 
1996-NMSC-035, 121 N.M. 821, 918 P.2d 1321, 

Assuring adequate malpractice insurance. — By 
offering to qualified health care providers certain benefits 
that are not available to those who are not qualified, the 
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legislature furthers its stated goal of assuring adequate 
malpractice insurance coverage in the New Mexico medi- 
cal profession; this section was reasonably drafted to 
further a legitimate government interest. Cummings v. 
X-Ray Assocs., 1996-NMSC- 035, 121 N.M. 821, 918 P.2d 
1321. 

Section does not violate prohibition aieinat spe- 
cial legislation. — This section does not violate the pro- 
hibition against special legislation because it was within 
the competence of the legislature to determine that the 
high costs of malpractice insurance distinguish the class 
of health'care:providers from the class of tortfeasors gen- 
erally. Garcia ex rel. Garcia v. La Farge, 1995-NMSC-019, 
119 N.M. 532, 893 P.2d 428, 

Malpractice action does not implicate fundamen- 
tal rights. — A malpractice ‘claim is an attempt by a pa- 
tient to obtain something he or:she does not yet possess: 
monetary compensation for an injury caused by the neg- 
ligence of a health care practitioner. As such, a medical 
malpractice claim generally does not, for the patient, im- 
plicate any fundamental rights such as First Amendment 
rights, freedom of association, voting, interstate travel, 
privacy, and fairness in the deprivation of life, liberty or 
property. Cummings v. X-Ray Assocs.,'1996-NMSC-035, 
121 N.M. 821, 918 P.2d 1321. 

Section not applicable to non-qualified health 
care providers. — The Medical Malpractice Act's stat- 
ute of limitations does not apply to health care provid- 
ers that have not qualified under Subsection A of 41-5-5 
NMSA 1978. Roberts v. Southwest Cmty. Health Servs., 
1992-NMSC-042, 114 N.M. 248, 837 P.2d 442. 

Section applicable to wrongful death action based 
on malpractice. — The specific inclusion of a wrongful 
death claim within the definition of a malpractice claim 
makes the limitation period of this section applicable to a 
claim of malpractice resulting in wrongful death. Armijo 
v. Tandysh, 1981-NMCA-098, 98 N.M. 181, 646 P.2d 1245, 
cert. quashed, 98 N.M. 336, 648 P.2d 794 (1982), and cert. 
denied, 459 U.S. 1016, 103 S. Ct: 377, 74: L. Ed. 2d 610 
(1982), overruled on other grounds by Roberts v. Southwest 
Cmty. Health Servs,, 1992-NMSC-042, 114 N.M. 248, 837 
P.2d 442; Mackey v. Burke, 1984-NMCA-028, 102 N.M. 
294, 694 P.2d 1359, cert, quashed, 102'N.M. 293, 694 P.2d 
1358 (1985), overruled on other grounds by Chavez>v. Re- 
gents of Univ. OFM, 1985-NMSC-114, 103 N.M. 606, 711 
P.2d 883. 

Section inapplicable to minor beneficiaries under 
Wrongful Death Act. — The tolling provisions applicable 
to minors under the age of nine years contained in this sec- 
tion apply only to minors who suffer 'an alleged act of mal- 
practice and not to minors who are beneficiaries under the 
Wrongful Death Act [41-2-1 NMSA 1978]. Moncor Trust 
Co. ex rel. Flynn v. Feil, 1987-NMCA-015, 105 N.M. 444, 
733 P.2d 1327, cert. denied, 105 N.M. 421, 733 P.2d 869. 

Construction with Tort Claims Act. — District court 
correctly applied the law when it estopped the doctor from 
asserting the statute of limitations defense under 41-4- 
15 NMSA 1978 because by choosing to place the doctor 
at a private institution, and not identify him as a public 
employee working in a public capacity, the state engaged 
in conduct that conveyed the indisputable impression 
to persons wishing to assert a claim that the doctor was 
an employee of the private institution and therefore the 
limitation for private entities applied. Hagen v. Faherty, 
2003-NMCA-060, 133 N.M. 605, 66 P.8d 974, cert. denied, 
133 N.M. 593, 66 P.3d 962. 

Occurrence rule governs claims under the Medi- 
cal Malpractice Act. — The accrual date in which a pa- 
tient must file a claim for medical malpractice is the date 
of the act or occurrence of the medical malpractice even if 
the patient is oblivious of any harm. Christus St. Vincent 
Reg'l Med. Ctr. v. Duarte-Afara, 2011-NMCA-112, 267 P.3d 
70, cert. granted, 2011-NMCERT-010. ° 
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When cause of action accrues. — The accrual date 
in which a patient must. file a claim for medical malprac- 
tice is the date of the act or occurrence ofthe medical 
malpractice even if the patient is oblivious of any harm. 
Christus St, Vincent Reg’l Med. Ctr. v. Duarte “Afara, 
2011-NMCA-112, 267 P.3d 70. 

In medical malpractice actions where the health care 
provider is not qualified under the Medical Malpractice 
Act [Chapter 41, Article 5 NMSA 1978], the cause of action 
accrues when the plaintiff knows or with reasonable dili- 
gence should have known of the injury and its cause. Rob- 
erts v. Southwest Cmty. Health Servs., 1992-NMSC-042, 
114 N.M. 248, 837 P.2d 442. 

The triggering event of this section is determined by 
the occurrence rule. This event is unrelated to the accrual 
date of the cause of action, and does not entail whether 
the injury has even been discovered. In this sense, if, four 
years after the occurrence of medical malpractice, a pa- 
tient learns they have been injured, their claim is forever 
barred because this section functions as' a statute of re- 
pose. Cummings v. X-Ray Assocs., 1996-NMSC-035,°121 
N.M., 821, 918 P.2d 1321. 

When cause of action for negligently prescribed 
medication accrues. — In a wrongful prescription 
case, the term."act of malpractice" refers to the discrete 
act taken by a health care provider of prescribing medi- 
cation to a patient, not to any subsequent act of the pa- 
tient and the three-year statute of limitations in 41-5-13 
NMSA 1978 begins to run on the date medication is pre- 
scribed. Chavez v. Delgado, 2014-NMCA-014; cert. denied, 
2013-NMCERT-012. 

Where, on November 11, 2008, the patient requested 
a prescription for Simvastatin and the physician wrote 
the prescription; the next day, the physician called the 
prescription to the patient’s pharmacy; the patient filled 
the prescription on December 3, 2008; on December 8, 
2008, the patient was hospitalized with drug-induced 
rhabdomyolysis, purportedly caused by the interac- 
tion of Simvastatin and another medication the patient 
was taking; the patient died on February 21; 2010; and 
plaintiffs filed suit on December 1, 2011, the three-year 
statue of limitations began to run on November 11, 2008, 
the day the physician prescribed Simvastatin to the pa- 
tient, and plaintiffs’ claims against the physician were 
barred. Chavez v. Delgado, 2014-NMCA-014, cert. denied, 
2013-NMCERT-012> 

Fraudulent concealment. — There i is no fraudulent 
concealment exception to the occurrence rule in this sec- 
tion; thus the statute of limitations did not toll for a plain- 
tiff who filed an action more than three years after the 
act of malpractice, where she learned of the negligent act 
within the three-year period and in adequate time to file a 
malpractice action within three years, exercising ordinary 
diligence, Tomlinson v. George, 2003-NMCA-004, 183'N.M. 
69, 61 P.3d 195, aff'd, 2005-NMSC-020, 188 N.M. 34, 116 
P.3d 105. 

To toll statute of limitations under doctrine of fraudu- 
lent concealment, a patient has the burden of showing: (1) 
that the physician knew of the alleged wrongful act and 
concealed it from the patient or had material information 
pertinent to its discovery which the physician failed to 
disclose, and (2) that the patient did not know, or could not 


_ have known through the exercise of reasonable diligence, 
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of the patient's cause of action within the statutory pe- 
riod. Kern ex rel. v. St. Joseph Hosp., 1986°NMSC- ee 102 
N.M. 452,697 P.2d 1385, 

Fraudulent concealment requires a plaintiff to daa. 
strate that the defendant physician knew of the alleged 
negligent act and concealed the negligent act from the pa- 
tient or had material information pertinent to discovery 
of the negligent act which the defendant failed to disclose. 
Tomlinson v, George, 2005-NMSC-020, 138 N.M. 34, 116 
P.3d 105. 
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Fraudulent concealment requires that the plaintiff 
demonstrate that he or she did not know, and could not 
have discovered through the exercise of reasonable dili- 
gence, his or her cause of action during the statutory pe- 
riod. Tomlinson v. George, 2005-NMSC-020, 1388 N.M. 34, 
116 P.3d 105. 

Questions for fact finder in fraudulent conceal- 
ment, — The question of a physician's knowledge of the 
error or concealment of pertinent facts that might have 
reasonably led to the discovery of the error and the re- 
lated question of the patient's due diligence in discover- 
ing the cause of action are ordinarily for determination 
by the finder of fact. Kern ex rel. v. St. Joseph Hosp., 
1985-NMSC-031, 102 N.M. 452, 697 P.2d 135. 

Statute tolled by nondisclosure of pertinent, 
not reasonably discoverable, facts. — The statute of 
limitations may be tolled where a physician has knowl- 
edge of facts relating to medical malpractice and fails to 
disclose such facts to the patient under circumstances 
where the patient may not be reasonably expected to 
learn of the improper acts. Keithley v. St. Joseph's Hosp., 
1984-NMCA-104; 102 N.M. 565, 698 P.2d 435, 

Proof required with allegation that statute tolled 
by fraud. — A plaintiff who alleges that the statute has 
been tolled by fraud, either active or passive, must estab- 
lish that she did not have the means to discover the fraud. 
Keithley v. St. Joseph's Hosp., 1984-NMCA-104, 102 N.M. 
565, 698 P.2d 435. 

Fraudulent concealment inapplicable. — If a 
plaintiff discovers the injury within the time limit, fraud- 
ulent concealment does not apply because the defendant's 
actions have not prevented the plaintiff from filing the 
claim within the time period and the equitable remedy is 
not necessary. Tomlinson v. George, 2005-NMSC-020, 138 
N.M. 34, 116 P.3d 105. 

Statute of repose is not tolled by fraudulent conceal- 
ment when the plaintiff knew of his or her cause of ac- 
tion within the statutory period. Tomlinson v. George, 
2005-NMSC-020, 138 N.M. 34, 116 P.3d 105. 

Metastasis of cancer not relevant trigger. — The 
plain language of this section establishes the date of the 
act of malpractice as the only relevant factor, without any 
reference to any subsequent harm; in New Mexico, the pa- 
tient's awareness of metastasis of cancer is not the trigger 
for purposes of the statute of limitations. Cummings v. X- 
Ray Assocs, , 1996-NMSC-035, 121 N.M. 821, 918 P.2d 1321. 

Claim barred. — An action by an employee against the 
physician employed by the employer to perform the medi- 
cal examination was time barred since the examination 
occurred more than three years preceding the filing of the 
cause of action; however, an action against the employer 
was not barred since the employee was subsequently ex- 
amined by a physician's assistant at the direction of the 
employer within the time period. Baer v. Regents of Univ, 
of Cal., 1994-NMCA-124, 118 N.M. 685, 884 P.2d 841. 

Business entities qualify as health care provid- 
ers. — Professional corporations and other types of pro- 
fessional medical organizations under which a medical 
professional operates are eligible to qualify as "health 
care providers" under the Medical Malpractice Act [Chap- 
ter 41, Article 5 NMSA 1978] and are entitled to the ben- 
efits of the act when they are sued for medical malpractice 
as long as they employ or consist of members who are li- 
censed or certified by the state to provide the medical ser- 
vices listed in Subsection A of 41-5-3 NMSA 1978. Baker 
v. Hedstrom, 2013-NMSC-043, affg on other grounds, 
2012-NMCA-073. 
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Evidence insufficient to toll statute of limita- 
tions. Haly v. Sheppeck, 19883-NMCA-049, 100 N.M. 
250, 669 P.2d 259, overruled in part by Juarez v. Nelson, 
2003-NMCA-011, 133 N.M. 168, 61 P.3d 877. 

The statute of limitations was not tolled by fraudulent 
concealment on the part of the doctor as two different peo- 
ple told the individual that the doctor did not do all that he 
could have for the individual's husband. Juarez v. Nelson, 
2003-NMCA-011, 133 N.M. 168, 61 P.3d 877, overruled on 
other grounds by Tomlinson v. George, 2005-NMSC-020, 
138 N.M. 34, 116 P.3d 105. 

Dismissal without prejudice. — Where the court had 
entered a stipulated order staying the proceedings until 30 
days after the medical review commission rendered a deci+ 
sion on plaintiffs claim, and defendant filed a motion to 
lift the stay after plaintiff did not file an application with 
the commission, because the statute of limitations had 
run, the dismissal without prejudice effectively dismissed 
the case on a permanent. basis. Belser v. O'Cleireachain, 
2005-NMCA-073, 137 N.M. 623, 114 P.3d 303, cert, denied, 
2005-NMCERT-006, 137 N.M. 766, 115 P.3d 229. 

Law reviews, — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7 N.M.L. Rev. 5 (1976-77). 

For comment on access to the courts and the Medical 
Malpractice Act: Jiron v. Mahlab, see 14 N.M.L. Rev. 503 
(1984), 

For survey of medical malpractice law in New Mexico, 
see 18 N.M.L. Rev. 469 (1988), 

For note and comment, "Statutes of Limitations Applied 
to Minors and the New Mexico Court of Appeals' Balance 
of Competing State Interests to Favor Children," see 35 
N.M. L. Rev. 535 (2005). 

Am. Jur. 2d, A.L.R. and C.J.S. references.— Stat- 
ute of limitations applicable to malpractice action against 
physician, surgeon, dentist, or similar practitioner, 80 
A.L.R.2d 320, 70 A.L.R.4th 535. 

When statute of limitations commences to run against 
malpractice action based on leaving foreign substance in 
patient's body, 70 A.L.R.3d 7. 

Amendment purporting to change the nature of the ac- 
tion or theory of recovery made after statute of limitations 
has run, as relating back to filing of original complaint, 70 
A.L.R.3d 82. 

Statute of limitations relating to medical malpractice 
actions as applicable to actions against unlicensed practi- 
tioner, 70 A.L.R.3d 114. 

When statute of limitations begins to run against mal- 


practice action in connection with sterilization or birth 


Business entities, such as professional corporations and 


limited liability companies, that are involved in the medi- 
cal treatment of patients and that are neither hospitals 
nor outpatient health care facilities, qualify as health care 
providers. Baker v. Hedstrom, 2012-NMCA-073, 284 P.3d 
400, cert. granted, 2012-NMCERT-007. 
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control procedures, 93 A.L.R.3d 218. 

When statute of limitations begins to run in dental mal- 
practice suits, 3 A.L.R.4th 318. 

What statute of limitations governs physician's action 
for wrongful denial of hospital privileges, 3 A.L.R.4th 1214. 

Statute of limitations applicable to third person's action 
against psychiatrist, psychologist, or other mental health 
practitioner, based on failure to warn persons against 
whom patient expressed threats, 41 A.L.R.4th 1078. 

Applicability of "foreign object" exception in medical 
malpractice statutes of limitations, 50 A.L.R.4th 250. 

Medical malpractice statutes of limitation minority pro- 
visions, 62 A.L.R.4th 758, 

Medical malpractice: statute of limitations in wrongful 
death action based on medical malpractice, 70 A.L.R.4th 535, 

Medical malpractice: when limitations period be- 
gins to run on claim for optometrist's malpractice, 70 
A.L.R.4th 600. 

Medical malpractice: who are "health care providers," 
or the like, whose actions fall within statutes specifically 
governing actions and damages for medical malpractice, 
12 A.L.R.5th 1. 

Medical malpractice statutes of limitation minority pro- 
visions, 71 A.L.R.5th 307. 

70 C.J.S, Physicians and Surgeons §§ 107, 108. 
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41-5-14.. Medical review commission; independent providers. 


A. The "New Mexico medical review commission" is created. The function of the New Mexico 
medical review commission is to provide panels to review all malpractice claims against indepen- 
dent providers who are natural persons ‘covered by the Medical Malpractice Act. 

B. Those eligible to sit on a panel shall consist of health care providers licensed pursuant to 
New Mexico law and residing in New Mexico and members of the state bar... : 

C. The only cases that a panel will consider are cases involving an alleged act of malpractice 
occurring in New Mexico by an independent. provider qualified under the Medical Malpractice Act. 
Beginning July. 1, 2021, cases involving an alleged act of malpractice by a hospital or outpatient 
health care facility shall not be considered and such claims shall not be filed with the New Mexico 
medical review commission. ) | 

D.... An attorney shall submit a case for the consideration of a panel, prior to filing a. complaint 
in any district court or other court sitting in New Mexico, by addressing an:application, in writing, 
signed by the patient or the patient's attorney, to the director of the New Mexico medical review 
commission, 

E. The director of the New Mexico medital review commission shall be an Attorney appointed 
by and serving at the pleasure of the chief justice of the New Mexico supreme court. 

F.. The chief justice shall set the director's salary and tepare the salary to the superinvennatbal in 


the superintendent's capacity as custodian of the fund. 


History: 1953 Comp., § 58-33-14, enacted by. Laws 
1976, ch..2, § 14; 2021, ch. 16, § 7. 

The 2021 amendment, effective July 1, 2021, revised 
the scope of the medical review commission, and provided 
that beginning July 1, 2021, cases involving an alleged act 
of malpractice by a hospital or outpatient health care fa- 
cility shall not be considered by, or filed with, the medical 
review commission; in the section heading, after "Medical 
review commission", added "independent providers"; in 
Subsection A, after "claims against", deleted "health care" 
and added "independent", and after "providers", added 
who are natural persons"; in Subsection C, added "The 
only", after "New Mexico by", changed "health care provid- 
ers" to "an independent provider", and after "the Medical 
Malpractice Act.", added the remainder of the subsection; 


ANNOTATIONS 


Claim submitted as of date of mailing. — The 
date of mailing an application for a claim to the review 
commission constitutes submission of the claim for pur- 
poses of Subsection D of this section. Otero v. Zouhar, 
1985-NMSC-021, 102 N.M. 482, 697 P.2d 482, over- 
ruled on other grounds by Grantland v. Lea Reg'l Hosp., 
1990-NMSC-076, 110 N.M. 378, 796 P.2d 599. 

Law reviews. — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7 N.M.L. Rev. 5 (1976-77). 

For comment on access to the courts and the Medical Mal- 
practice Act: Jiron v. Mahlab, see 14 'N.M.L. Rev. 503 (1984). 

For survey of medical malpractice law in New Mexico, 
see 18 N.M.L. Rev. 469 (1988). 


and in Subsection E, after "the New Mexico medical re- 
view commission", changed "will" to "shall". 


41-5-15. Commission decision required; application. 


A. No malpractice action may be filed in any court against a qualifying independent provider 
or the independent provider's employer, master or principal based on a theory of respondeat su- 
perior or any other derivative theory of recovery before application is made to the New Mexico 
medical review commission and its decision is rendered;’provided, however, that an independent 
provider and the patient may stipulate to forego the panel process. | 

B. This application shall contain the following: 

(1) the name of the health care provider against which the claims are auuertad’ 

(2). a short and plain statement of the grounds as to why the New Mexico medical review 
commission has jurisdiction over the claims being asserted; 

(3) the specific date or date range when the malpractice allegedly roreret 

(4) so far as known, a brief statement of the facts cSUPROFIDE the Pabenbs malpractice 
claim; and 

(5) a statement authorizing the bined to obtain access ti all Firedical and AoSpital recdrds 
and information pertaining to the matter giving rise to the application and, for the purposes of its 
consideration of the matter only, waiving any claim of privilege as to the contents of those records. 
Nothing i in that statement shall in any way be construed as waiving that privilege for any other 
purpose or in any other context, in or out of court. ve, toy 
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41-5-16 


History: 1953 Comp., § 58-33-15, enacted by Laws 
1976, ch. 2, § 15; 2021, ch. 16, § 8. 

The 2021 amendment, effective January 1, 2022, pro- 
vided that no malpractice action may be filed based on 
a theory of respondeat superior or any other derivative 
theory of recovery before application is made to the New 
Mexico medical review commission and its decision is ren- 
dered, provided that an independent provider and the pa- 
tient may stipulate to forego the panel process, and revised 
the required contents of an application to the New Mexico 
medical review commission; in Subsection A, after "qualify- 
ing", deleted "health care" and added "independent", after 
"provider", added "or the independent provider's employer, 
master or principal based on a theory of respondeat supe- 
rior or any other derivative theory of recovery", and after 
"rendered", added the remainder of the subsection; and in 
Subsection B, deleted former Paragraph B(1) and added 
new Paragraphs B(1) through B(4), and redesignated for- 
mer Paragraph B(2) as Paragraph B(5). 


ANNOTATIONS 


Section does not deprive all plaintiffs of consti- 
tutional right of access to courts. Jiron v. Mahlab, 
1983-NMSC-022, 99 N.M. 425, 659 P.2d 311. 

Unconstitutional to cause undue delay. — Where 
the requirement of first going before the medical review 
commission causes undue delay prejudicing a plaintiff by 
the loss of witnesses or parties, the plaintiff is unconsti- 
tutionally deprived of his right of access to the courts. 
Jiron v. Mahlab, 1983-NMSC-022, 99 N.M. 425, 659 P.2d 
311. 


Decision by medical review commission was not © 


jurisdictional prerequisite to the filing of a complaint 
in court against a qualified health care provider for medi- 
cal malpractice. Rupp v, Hurley, 2002-NMCA-023, 131 
N.M. 646, 41 P.3d 914, cert. denied, 131 N.M. 787, 42 P.3d 
842. 

Subsection A procedural and not binding. — The 
statutory provision that claimants against health care 
providers first submit their claims to the commission be- 


fore filing suit is a purely procedural requirement and - 


cannot, therefore, be deemed binding; the procedural pro- 
visions of the Medical Malpractice Act, to the extent of de- 
nying plaintiff access to the courts, shall not control where 
the defendant has not been prejudiced. Otero v. Zouhar, 
1985-NMSC-021, 102 N.M. 482, 697 P2d 482, over- 
ruled on other grounds by Grantland v. Lea Reg’l Hosp., 
1990-NMSC-076, 110 N.M. 378, 796 P.2d 599. 

Not necessary to bring each allegation before 
commission. — Under this section, it is not necessary 
that each of plaintiffs counts, nor each of plaintiff's alle- 
gations, be presented to the medical review commission, 
as the district court has subject matter jurisdiction over 


41-5-16. Application procedure. 


MEDICAL MALPRACTICE ACT 


41-5-16 


medical malpractice and battery claims not submitted 
to the commission where application satisfied require- 
ments of this section. Trujillo v. Puro, 1984-NMCA-050, 
101 N.M. 408, 683 P.2d 963, cert. denied, 101 N.M. 362, 
683 P.2d 44. 

Claims not necessary to bring before commission. 
— Claims for negligent misrepresentation and intentional 
infliction of emotional distress do not first have to be pre- 
sented to the medical review commission because they do 
not come within the definition ofa malpractice claim. Tru- 
Jjillo v. Puro, 1984-NMCA-050, 101 N.M. 408, 683 P.2d.963, 
cert. denied, 101 N.M. 362, 683 P.2d 44. 

Excused failure to file claim with commission. — 
Misinformation supplied by the office of the state superin- 
tendent of insurance, regarding who were qualified health 
care providers, excused plaintiff's failure to file claim with 
the commission before filing a complaint in district court. 
Otero v. Zouhar, 1985-NMSC-021, 102 N.M, 482, 697 P.2d 
482, overruled on other grounds by Grantland v, Lea Reg’l 
Hosp., 1990-NMSC-076, 110 N.M. 378, 796 P.2d 599, 

Statute of limitation tolled regardless of outcome, 
— This section, which tolls the statute of limitations pe- 
riod upon submission of a case to the commission, should 
be enforced according to its terms whether the commis- 
sion's determination is that the health care provider is 
not qualified and the claim is consequently rejected, or 
that the health care provider is qualified and the claim 
is resolved on its merits. Grantland v. Lea Reg’l Hosp., 
1990-NMSC-076, 110 N.M. 378, 796 P.2d 599. 

Application was sufficient to toll statute of limi- 
tations. — Where plaintiff filed an application to the 
New Mexico medical review commission (MRC) alleging 
that as a result of medical negligence plaintiff's. preg- 
nancy was aborted, the district court erred in dismiss- 
ing the complaint against defendant on the basis that 
plaintiff's application was not specific enough in making 
allegations against defendant to trigger the Medical Mal- 
practice Act's, NMSA 1978, §§ 41-5-1 to -29, tolling pro- 
vision on plaintiff’s claims against defendant. Plaintiff's 
application to the MRC clearly named defendant, and the 
application recited a brief statement of the facts describ- 
ing the dates and the circumstances, as far as they were 
known, of the acts and omissions of named employees 
and physicians working in defendant’s hospitals. Romero 
v, Lovelace Health Sys., Inc., 2020-NMSC-001, rev’g A-1- 
CA-35177, mem. Op. (N.M. Ct. App. Oct. 26, 2017) (non- 


precedential). 


Law reviews. — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7 N.M.L. Rev. 5 (1976-77). 

For comment on access to the courts and the Medical 
Malpractice Act: Jiron v. Mahlab, see 14 Se L. Rev. 503 
oa 


A. Upon receipt of an application for review, the New Mexico medical review commission's 
director or the director's designee shall cause to be served a true copy of the application on the in- 
dependent providers against which claims are asserted. Service shall be effected pursuant to New 
Mexico law. If the independent provider involved chooses to retain legal counsel, the independent 
provider's attorney shall informally enter an appearance with the director. 

B. The independent provider shall answer the application for review and in addition shall 
submit a statement authorizing the panel to obtain access to all medical and hospital records and 
information pertaining to the matter giving rise to the application and, for the purposes of its 
consideration of the matter only, waiving any claim of privilege as to the contents of those records. 
Nothing in that statement shall in any way be construed as waiving that privilege for any other 
purpose or in any other context, in or out of court. 
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C. » In instances where applications are received employing the theory of respondeat superior or 
some other derivative theory of recovery, the director shall forward such applications to the state 
professional societies, associations or licensing boards of both the individual independent provider 
whose alleged malpractice caused the application to be filed and the independent provider named 
a respondent as employer, master or principal. 


History: 1953 Comp., § 58-33-16, enacted by Laws . ANNOTATIONS 


h. 2, § 16; 2021, ch. 16, § 9. GMRGI VIO; 21) : i 
sep pat shiendinent, tees January 1,. 2022, Limitation on authority of director. — The director 


does not haye any discretion to redact an applicant's legal 
claims or factual averments in a medical malpractice ac- 
tion from an application to the commission, Kucel v, N.M. 
Med, Review. Comm'n, 2000-NMCA-026, 128 N.M. 691, 
997 P.2d 823, cert, denied, 128 N.M. 688, 997 P.2d 820. 
Am, Jur. 2d, A.L.R. and CJS, references.— 70 
C.J.S.. Physicians and Surgeons §§ 110 to 113. - 


made changes to conform to the new definition of "inde- 
pendent provider" as used in the Medical Malpractice Act; 
in Subsection A, added "New Mexico medical review" pre- 
ceding ' commission's", and changed "health care" to “in- 
dependent" preceding "provider" throughout the section. 


41-5-17. Panel selection. 


A. Applications for review shall be promptly transmitted by the director of the New Mexico 
medical review commission to the directors of the independent provider's state professional soci- 
ety or association and the state bar association, who shall each select three panelists within thirty 
days from the date of transmittal of the application. 

B. Ifno state professional society or association exists or if the independent provider does not 
belong to a society or-association, the director shall transmit the application to the independent 
provider's state licensing board, which shall:in turn select three persons from the independent 
provider's profession and, where applicable, two persons specializing in the same field or discipline 
as the independent provider. 

C. In cases where there are multiple defendants, a single combined panel’ shall review the 
claims against all party defendants. At the discretion of the panel chair, a hearing involving mul- 
tiple defendants may include fewer than three panelists from the independent provider's profes- 
sion and fewer'than three lawyer panel members per defendant. 

D. Except for cases involving multiple defendants, three panel members from the independent 
provider's profession and three panel members from the state bar association shall sit in review 
in.each case, 

E. The director of the medical review commission:or the director's delegate, who shall be an 
attorney, shall sit on each panel and serve as chair. 

F, A member shall disqualify the member's self from consideration of a case in which? by virtue 
of circumstances, the member feels the member's presence onthe panel would be inappropriate, 
considering the purpose of the panel. The director may-excuse a proposed panelist from serving. 

G. Whenever a party makes and files an affidavit that a panel member selected pursuant to 
this section cannot, according to the belief of the party making the affidavit, sit in review of the 
application with impartiality, that panel member shall proceed no further. Another panel member 
shall be selected by the independent provider's professional association, state licensing board or 
the state bar association, as the case may be. A party may not disqualify more than three proposed 
panel members in this manner in any pipes malpractice claim. 


History: 1953 ponies § 58-33-17, enacted by Laws’ © composition of a panel in certain cases where the theory 


1976, ch. 2, § 17; 2021, ch. 16, § 10. of respondeat superior or any other derivative theory of 

The 2021 amendment, effective, January 1, 2022, recovery is employed; preceding each occurrence of "pro- 
made changes to conform to the new definition of "inde- vider", changed "health care" to "independent" throughout 
pendent provider" as used in the Medical Malpractice Act, the seetion; in Subsection A, after "director", added "of the 
mandated that a single combined panel review the claims New Mexico medical review commission"; in Subsection 
against all party defendants in cases where there are C, after "multiple defendants", deleted "the case against 
multiple defendants, provided the panel chair the discre- each health care provider may be reviewed by a sepa- 
tion to revise the composition of the New Mexico medical rate panel, or", after "combined panel", changed "may" to 
review commission. panel when.a hearing involves mul- "shall", after "against all", deleted "parties defendant, at 
tiple defendants, and removed a provision relating to the the discretion of the director" and added the remainder of 
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41-5-18 MEDICAL MALPRACTICE ACT 41-5-19 


the subsection; in Subsection D, added "Except for cases ANNOTATIONS... « 
involving multiple defendants"; deleted former Subsection oc Ane RM ey ; 
E and redesignated former Subsections F through H as Law reviews. — For article, "Medical Malpractice Leg- 
Subsections E through G, respectively; and in Subsection _iS!ation in New Mexico," see 7 'N.M.L. Rev. 5 (1976-77). 
E, added "medical review" preceding "commission". Am, Jur. 2d, A.L.R. and C.J.S. references,— 61 Am, 
Jur. 2d Physician Surgeons, and Other Healers §§ 374 
to 376. 


41-5-18. Time and are of hearing. 


A date, time and place for hearing shall be fixed fo the director..of the New Mexico medical 
review commission and prompt notice of the hearing shall be given to the parties involved, their 
attorneys and the members of the panel. In no instance shall-the date set be more than sixty 
days after the transmittal by the director of the application for review, unless good cause exists 
for extending the period. Hearings may bevheld anywhere in the state, and the director shall 
give due regard to the convenience of the parties in.determining the place of hearing. Upon the 
request of one party, within ten ‘days of the answer filed by the respondent, the hearing:shall be 
conducted via video conference, including attorneys, witnesses and panel members appearing 
remotely. 


History: 1953 Comp., § 58-33-18, enacted by Laws hearizy shall be conducted via video conference, includ- 


1976, ch, 2, § 18; 2021, ch. 16, § 11. ing attorneys, witnesses and panel members appearing 
The 2021 amendment, effective January 1, 2022, pro- remotely.", 

vided that hearings may be conducted via video conference ' 

upon the request of a party; and after "determining the t ANNOTATIONS 

place of hearing", added "Upon the request of one party, Law reviews. — For article; "Medical Malpractice Leg- 


within ten days of the answer filed by the respondent, the islation in New Mexico," see 7 N.MLL. Rev. 5 (1976-77). 


41-5-19. Hearing procedures. 


A. At the time set for hearing, the attorney submitting the case for review shall be present and 
shall make a brief introduction of the case; including a resume of the facts constituting alleged 
professional malpractice: The independent provider against whom the ‘claim is brought and the 
independent provider's attorney may be present and may make an introductory statement of the 
independent provider's case. 

B. Both parties may call’ witnesses to testify before the panel, which witnesses shall be sworn. 
Medical texts, journals, studies and other documentary evidence relied upon by either party may 
be offered and admitted if relevant. Written statements of fact of treating independent providers 
may be reviewed. The monetary damages in any case shall not be a subject of i uae or disqust 
sion, 

C. The hearing shall be informal, and no official Eee shall be made. Nothing contained 
in this subsection shall preclude the recording or Bee ag of the testimony by the parties at 
their own expense. 

D. ‘At the conclusion of oe achat cl the Jed ie deliberate ane reach a decision. 


History: 1953 Comp., § 58-38-19, enacted by Laws : ' “ANNOTATIONS 


1976, ch. 2, § 19; 2021, ch. 16,812. yet j 5 Ce 
The 2021 amendment, aftcctive January 1, 2022, Hearings conducted in atmosphere free of judi- 


cial intimidations. — Hearings are to be conducted in 
an atmosphere free of the intimidations that may accom- 
pany a court setting, and the give-and-take of the panel's 
deliberations, after it has heard the presentation of the 
parties, is to be as.open and uninhibited as are a jury's de- 
liberations at the end of a court trial. Salazare v. St, Vin- 


removed a provision that a panel, at the conclusion of 
a hearing, may take the case under advisement or may 
request additional evidence, and required that a panel, 
at the conclusion of a hearing, deliberate and reach a de- 
cision; preceding each occurrence of "provider", changed 


"health care" to’"independent"; in Subsection D, after 
"the panel", deleted the remainder of the subsection and cent Hosp., 1980-NMOA-095, 96 N.M. 409, 631 P.2d 315, 


i . Fate i ' aff'd in part and rev'd on other grounds, 1980-NMSC-124, 
sl scaters alge and reach a decision"; and de 95 NM_147, 619 P.2d 823. 


Law reviews. — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7 N.M.L. Rev. 5 (1976-77). 
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41-5-20. Panel deliberations and decision. 


A. The deliberations of the panel shall be and remain confidential. Upon consideration of alt 
the relevant material, the panel shall decide only two questions: 

(1) whether there is substantial evidence that the acts complained of necirrait and that 
they constitute malpractice; and 

(2) whether there is a reasonable medical probability that the patient was injured 
thereby. 

B. All votes of the panel on the two questions for decision shall be by secret ballot. The decision 
shall be by a majority vote of those voting members of the panel who have sat on the entire case. 
The decision shall be communicated in writing to the parties and attorneys concerned and a copy 
thereof shall be retained in the permanent files of the commission. 

C. The decision shall in every case be signed for the panel by the chairman, who shall vote 
only in the event the other members of the panel are evenly divided, and shall contain only the 
conclusions reached by a majority of its members and the number of members, if any, dissenting 
therefrom; provided; however, that if the vote is not unanimous, the majority may briefly explain 
the reasoning and basis for their conclusion, and the dissenters may likewise explain the reasons 
for disagreement. 

D. The report of the medical review panel shall not be admissible as evidence in any action 
subsequently brought in a court of law. A copy of the report shall be sent to the health care pro- 
vider's professional licensing board. 

E. Panelists and witnesses shall have absolute immunity from civil liability for all communica- 
tions, findings, opinions and conclusions made in the course and ‘scope of duties prescribed by vee 
Medical Malpractice Act. 

F. The panel's decisions shall be without administrative or judicial authority and shall not be 
binding on any party. The panel shall make no effort to settle or compromise any claim nor express 
any opinion on the monetary value of any claim. 


History: 1953 Comp., § 58-33-20, enacted by Laws 96 N.M. 409, 631 P.2d 315, aff'd in part and rev'd on other 

1976, ch. 2, § 20. grounds, 1980-NMSC-124, 95 N.M. 147, 619 P.2d 823. 
Emergency clauses. — Laws 1976, ch..2, § 32 con- Extent of privilege from discovery. — The privilege 
tained an emergency clause and was approved Febru- exempting panelists of the medical: review commission 
ary 27, 1976. _ from discovery applies to the panel's deliberations and any 
report made by the panel, but not to testimony heard by 
ANNOTATIONS the panel. St. Vincent Hosp. 0. Salazar, 1980-NMSC-124, 

Panel's deliberations to be open and uninhibited. © 95 N.M.147, 619 P.2d 823. 


Law reviews. — For article, "Medical Malpractice Leg- 


— Heari to b ducted i t here fi f 
SAPD TER ETS HDS CODGRERS ELAS AOSD SEES TES 8 islation in New Mexico," see 7 N.M.L. Rev. 5 (1976-77). 


the intimidations that may accompany a court setting, and 


the give-and-take of the panel's deliberations, after it has For comment on access to the courts and the Medical 
heard the presentation of the parties, is to be as open and Malpractice Act: Jiron v. Mahlab, see 14 N.M.L. Rev. 503 


uninhibited as are a jury's deliberations at the end of a (1984), 
court trial, Salazare v. St. Vincent Hosp., 1980-NMCA-095, 


41-5-21. Director; rules of procedure. 


The director is authorized to adopt and publish rules of bec te necessary to implement and 
carry out the duties of the medical review commission. No rule shall be adopted, however, which 
requires a party to make a monetary payment as a condition to bringing a malpractice claim be- 
fore the medical review Banal, 


History: 1953 Comp., § 58-33-21, enacted by Laws ANNOTATIONS 
1976,ch.2,§21. 

Emergency clauses. — Laws 1976, ch. 2, § 32 con- Am. Jur. 2d, A.L.R. and C.J.S. references. — 61 Am. 
tained an emergency ‘clause and was approved Febru- Jur, 2d ee ae Surgeons, and Other Healers §§ 374, 
ary 27, 1976. : 375. 
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41-5-22 MEDICAL MALPRACTICE ACT 41-5-23 


41-5-22. Tolling of statute of limitation. 


The running of the applicable limitation period in a malpractice claim shall be tolled upon sub- 
mission of the case for the consideration of the panel and shall not commence to run again until 
thirty days after the panel's final decision is entered in the permanent files of the commission and 
a copy is served upon the claimant and his attorney by certified mail. 


History: 1953 Comp., § 58-33-22, enacted by Laws of the acts and omissions of named employees and physi- 


1976, ch, 2, § 22. cians working in defendant's hospitals. Romero v. Lovelace 
Emergency clauses. — Laws 1976, ch. 2, § 32 con- Health Sys., Inc., 2020-NMSC-001, rev'g A-1-CA-35177, 
tained an emergency clause and was approved Febru- mem, Op. (N.M. Ct. App. Oct. 26, 2017) (non-precedential). 
ary 27, 1976. Mailing decision to claimant's attorney suffices. 
— Mailing of the final decision of the medical review com- 

f ANNOTATIONS mission to a claimant in care of claimant's attorney is 
Amended application adding a new party does sufficient service for the purpose of determining recom- 
not relate back to the original filing date. — The fil- mencement of the limitation period relating to medical 


malpractice actions. Saiz v. Barham, 1983-NMCA-132, 


i f licati ith th ical revi issi 
ing of an application wi e medical review commission 100 NM. 596, 673 P.2d 1399, cert, denied, 100 N.M. 689. 


as to one provider does not toll the limitations period as 


to another provider who was not named in the original 675 Pad 421, “4 

application and for whom the statutory period in which _ Claim submitted as of date of mailing. — A claim 
to file a cause of action has passed. Meza v. Topalovshi, is considered to have been submitted to the medical re- 
2012-NMCA-002, 268 P.3d 1284. view commission as of the date that the application for 


the claim is mailed to the commission. Otero v. Zouhar, 
1985-NMSC-021, 102 N.M. 482, 697 P.2d 482, over- 
ruled on other grounds by Grantland v. Lea Reg'l Hosp., 


Where plaintiff wrongly named a health care provider 
in an application before the medical review commission; 
plaintiff amended the application to name the correct 
health care provider; and the amended application to add 1990-NMSC-076, 110 N.M. 378, a 96 P.2d 599. ; 
the correct health care provider was filed more than three Negligence prior to effective date of act. — This 
years after the date of the alleged malpractice by the cor- section does not apply to toll the running of the general 
rect health care provider, the original application did not limitation period for a personal injury claim [87-1-8 
toll the statute of limitations for the untimely application NMSA 1978], where the act of malpractice has occurred 
filed against the originally unnamed health care provider. prior to the effective date of the Medical Malpractice Act, 


Meza v. Topalovski, 2012-NMCA-002, 268 P.3d 1284. February 27, 1976 [Chapter 41, Article 5 NMSA 1978]. 
Application was sufficient to toll statute of limita- CEI Henderson, 1985-NMCA-104, 103 N.M. 554, 710 


tions. — Where plaintiff filed an application to the New 
Mexico medical review commission (MRC) alleging that 
as a result of medical negligence plaintiffs pregnancy 
was aborted, the district court erred in dismissing the 
complaint against. defendant on the basis that, plaintiff's 


Law reviews. — For article, "Medical Malpractice Leg- 
islation in New Mexico," see 7 N.M.L. Rev. 5 (1976-77), 

For comment on access to the courts and the Medical 
Malpractice Act: Jiron v. Mahlab, see 14 N.M.L. Rev. 503 


application was not specific enough in making allegations (1984). : ‘ f ; 
against defendant to trigger the Medical Malpractice For survey of medical malpractice law in’ New Mexico, 
Act's, NMSA: 1978, 8§ 41-5-1 to -29, tolling provision on see 18 N.M.L. Rev. 469 (1988). 


Am, Jur. 2d, A.L.R. and C.J.S. references. — When 
statute of limitations begins to run in dental malpractice 
suits, 3 A.L.R.4th 318. 


plaintiff's claims against defendant. Plaintiff's application 
to the MRC clearly named defendant, and the applica- 
tion recited a brief statement of the facts describing the 
dates and the circumstances, as far as they were known, 


41-5-23. Provision of expert witness. 


In any malpractice claim where the panel has determined that the acts complained of were or 
reasonably might constitute malpractice and that the patient was or may have been injured by the 
act, the panel, its members, the director and the professional association concerned will cooperate 
fully with the patient in retaining a physician qualified in the field of medicine involved, who will 
consult with, assist in trial preparation and testify on behalf of the patient, upon his payment of 
a reasonable fee to the same effect as if the physician had been engaged originally by the patient. 


History: 1953 Comp., § 58-33-23, enacted by Laws ~ ' Necessity of expert evidence to support an action for mal- 
1976, ch. 2,§ 23. ~ practice against a physician or surgeon, 81 A.L.R.2d 597. 
Emergency clauses, —.Laws 1976, ch. 2, § 32 con- Competency of general practitioner to testify as expert 
tained an emergency clause and was approved Febru- witness in action against specialist for medical malprac- 
ary 27, 1976. tice, 31 A.L.R.3d 1163. 
) Competence of physician or surgeon from one locality to 
ANNOTATIONS testify, in malpractice case, as to standard of care required 


Law reviews. — For article, "Medical Malpractice Leg- of defendant practicing in another locality, 37 A.L.R.3d 420. 
islation in New Mexico," see 7 N.MLL. Rev. 5 (1976-77). Necessity and sufficiency of expert evidence to establish 

Am. Jur. 2d; A.L.R. and C.wJ.S. references. — 31A existence and extent of physician's duty to inform patient 
Am. Jur. 2d Expert and Opinion Evidence 8§ 19, 20, AO. of risks of proposed treatment, §2.A.L.R.3d 1084. 
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41-5-24 TORTS. 4 41-5-25 


41-5-24. Maintenance of records. «©: 


The director shall maintain records of all proceedings before the medical review commission which 
shall include the nature of the acts or omissions complained of, a brief summary of the evidence pre- 
sented, the decision of the'panel and any majority or dissenting opinions filed. Such records shall 
not be made public and shall not be subject to subpoena but shall be used solely for the purpose of 
compiling statistical data and facilitating on-going studies of medical malpractice in New Mexico. 


History: 1953 Comp., § 58-33-24, enacted by Laws Emergency clauses. — Laws 1976; ch. 2, § 32 ‘con- 


1976, ch. 2, § 24. tained an emergency clause and was’ approved Febru- 
ary 27, 1976. 


41-5-25. Pationtis ite ats A fund; third-party administrator; 
actuarial studies; surcharges; claims; proration; proofs of . 
authenticity. 


A. The "patient's compensation fund" is created as a ra al Baia fund in the state treasury. 
The fund consists of money from surcharges, income from investment of the fund and any other 
money deposited to the credit of the fund, The fund shall be held in trust, deposited in a segregated 
account in the state treasury and invested by the state investment office and shall not become a 
part of or revert to the general fund or any other fund of the state: Money from-the fund shall be 
expended only for the purposes of and to the extent provided in the Medical Malpractice Act. All 
approved expenses of collecting, protecting and administering the fund, including purchasing in- 
surance for the fund, shall be paid from the fund. 

B, The superintendent shall contract for the administration and operation of the fund with a 
qualified, licensed third-party administrator, selected in consultation with the advisory board, no 
later than January 1, 2022. The third-party administrator shall: provide an annual audit of the 
fund to the auneriniendent. 

C. The superintendent, as custodian of the fund, and the third-party gin plu shall be no- 
tified by the health care provider or the health care provider's insurer within thirty days of service 
on the health care provider of a complaint asserting a malpractice claim brought 1 in a court in this 
state against the health care provider. 

D. The superintendent shall levy an annual surcharge on all New Mexico health c care abovidens 
qualifying under Section 41-5-5 NMSA 1978, The surcharge shall be determined by the super- 
intendent with the advice of the advisory board and based on the annual independent actuarial 
study of the fund. The surcharges for health care providers, including hospitals and: outpatient 
health care facilities whose qualifications for the fund end on January 1, 2027, shall be based on 
sound actuarial principles, using data obtained from New Mexico pairs and. loss experience, A 
hospital or outpatient health care facility seeking participation in the fund during the remaining 
qualifying years shall provide, at a minimum, the hospital's or outpatient health care facility's 
direct and indirect cost information as reported to the federal centers for medicare and medic- 
aid services for all self-insured malpractice claims,.including claims and paid loss detail, and the 
claims and paid loss detail from any professional liability insurance carriers for each hospital or 
outpatient health care facility and each employed health care provider for the past eight years to 
the third-party actuary. The same information shall:be available to the advisory board for review, 
including financial information and data, and excluding individually identifying case information, 
which information shall not.be subject to the Inspection of Public. Records Act [Chapter 14, Article 
2 NMSA 1978]. The superintendent, the third-party actuary or the advisory board shall not use or 
disclose the information for any purpose other than ‘to fulfill the duties pursuant to this subsec- 
tion. 

E. The surcharge shall be collected-on the same basis as premiums by each insurer frais the 
health care provider. The surcharge shall be due and payable within thirty days after the premi- 
ums for. malpractice liability insurance have been received by the insurer from the health care 
provider in New Mexico. If the surcharge is collected. but not paid timely, the superintendent, may 
suspend the certificate of authority of the insurer until the annual premium surcharge is paid. 
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F. Surcharges shall be set by October 31 of each year for the next calendar year. Beginning in 
2021, the surcharges shall be set with the intention of bringing the fund to solvency with no pro- 
jected deficit by December 31, 2026. All qualified and participating hospitals and outpatient health 
care facilities shall cure any fund deficit attributable to hospitals and outpatient health care facili- 
ties by December 31, 2026. 

G. Ifthe fund would be exhausted by payment of all claims allowed during a particular cal- 
endar year, then the amounts paid to each patient and other parties obtaining judgments shall 
be prorated, with each such party receiving an amount equal to the percentage the party's own 
payment schedule bears:to the total of payment schedules outstanding and payable by the fund. 
Any amounts due and unpaid as a result of such proration shall be paid in the following calen- 
dar years. 

H. Upon receipt of one of the proofs of authenticity listed in this subsection, reflecting a judg- 
ment for damages rendered pursuant to the Medical Malpractice Act, the superintendent shall 
issue or have issued warrants in accordance with the payment schedule constructed, by the court 
and made a part of its final judgment. The only claim against the fund shall be a voucher or other 
appropriate request by the superintendent after the superintendent receives: 

(1) until January 1, 2022,.a certified copy of a final judgment in excess of two hundred 
thousand dollars ($200,000) against a health care provider; 

(2) until January 1, 2022, a certified copy of a court-approved eaitleraaat or certification of 
settlement made prior to initiating suit, signed by both parties, in excess of two hundred thousand 
dollars ($200,000) against a health care provider; or 

(3) until January 1, 2022, a certified copy of a final judgment less than two hundred thou- 
sand dollars ($200,000) and an affidavit of a health care provider or its insurer attesting that pay- 
ments made pursuant to Subsection B of Section 41-5-7 NMSA 1978, combined with the monetary 
recovery, exceed two hundred thousand dollars ($200,000). 

I, On or after January 1, 2022, the amounts specified in Paragraphs (1) through (3) of Subsec- 
tion H of this section shall be two hundred fifty thousand dollars ($250,000). 


History: 1978 Comp., § 41-5-25, enacted by Laws October 31 of each year for the next calendar year, and 


1992, ch. 33, § 9; 1997, ch. 109, § 1; 2021, ch. 16, § 13. provided that, after January 1, 2022, the superintendent 
Repeals and reenactments. — Laws 1990, ch. 111, of insurance must approve any settlement of a claim for 
§ 2 repealed former 41-5-25 NMSA 1978, as amended by more than two hundred fifty thousand dollars, up from 
Laws 1990, ch. 111, § 1, relating to patient's compensation two hundred thousand dollars prior to January 1, 2022; 
fund, and enacted a new 41-5-25 NMSA 1978, effective in the section heading, after "Patient's compensation 
July 1, 1991. fund", added "third-party administrator; actuarial stud- 
Laws 1990, ch. 111, § 3 repealed Laws 1989, ch. 324, ies; surcharges; claims; proration; proofs of authenticity"; 
§ 43 which enacted 41-5-25 NMSA 1978 to become effec- in Subsection A, after "patient's compensation fund", de- 
tive on July 1, 1990. leted "to be collected and received by the superintendent 
Laws 1991, ch. 264, § 9 repealed former 41-5-25 NMSA for exclusive use for the purpose stated in the Medical 
1978, as amended by Laws 1991, ch. 264, § 8, and enacted Malpractice Act" and added "is created as a nonrevert- 
a new 41-5-25 NMSA 1978, effective July 1, 1992. ing fund in the state treasury. The fund consists of money 
Laws 1991, ch. 264, § 10 repealed former 41-5-25 NMSA from surcharges, income from investment of the fund and 
1978, as enacted by Laws 1991, ch. 264, § 9, and enacted a any other money deposited to the credit of the fund", after 
new 41-5-25 NMSA 1978, effective July 1, 1993. "invested", deleted "and reinvested by the superintendent 
Laws 1992, ch. 33, § 7 repealed former 41-5-25 NMSA with the prior approval of the state board of finance" and 
1978, as amended by Laws 1991, ch. 264, § 8, and as en- added "by the state investment office", and after "Medical 
acted by Laws 1991, ch. 264, § 10, and enacted a new sec- Malpractice Act", deleted "The superintendent shall have 
tion, effective April 1, 1992. ‘the authority to use fund money to purchase insurance 
Laws 1992, ch. 33, § 8 repealed former 41-5-25 NMSA for the fund and its obligations" and added the remainder 
1978, as enacted by Laws 1992, ch. 33, § 7, and enacted a of the subsection; added a new Subsection B and redes- 
new section, effective April 1, 1993. ignated former Subsection B as Subsection D; in Subsec- 
Laws 1992, ch. 33, § 9 repealed former 41-5-25 NMSA tion C, after "fund", added "and the third-party admin- 
1978; as enacted by Laws 1992, ch. 33, § 8, and enacted a - istrator"; in Subsection D, after The surcharge shall be 
new section, effective April 1, 1994. determined by the superintendent", deleted "based: upon 
The 2021 amendment, effective July 1, 2021, pro- sound actuarial principles, using data obtained from New 
vided the means of funding the patient's compensation Mexico experience if available" and added the remainder 
fund, required the superintendent of insurance to con- of the subsection; deleted former Subsection E; added a 
tract for the administration and operation of the fund new Subsection F and redesignated former Subsections 
with a qualified, licensed third-party administrator, re- F and G as Subsections G and H, respectively; in Sub- 
quired the third-party administrator to provide an an- ‘ ~ section H, Paragraphs H(1) through H(3), added "until 
nual audit of the fund to the superintendent of insur- January 1, 2022, and deleted former Subsection H, which 
ance, revised the procedures for determining the annual related to the superintendent contracting for an indepen- 
surcharge on qualifying New Mexico health care pro- dent actuarial study of the patient's compensation fund; 
viders, provided that annual surcharges shall be set by and added Subsection I. 
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The 1997 amendment, effective June 20, 1997, added ANNOTATIONS 
i i tion A. : 
“Uigolieebliite pti bait] “1999, ch. 33, § 17, effective ' Law reviews. — For article, "Medical Malpractice Leg- 


March 6, 1992; made the provisions of the act applicable _islation in New Mexico," see 7 N.M.L. Rev. 5 (1976-77). 


only to occurrences arising on and after April 1, 1994. 


41-5-25.1. Patient's compensation fund advisory pond! created; 
membership; powers and duties. 


A. The "patient's compensation fund advisory board" is created to advise the superintendent 
and the third-party administrator. The office of superintendent of insurance shall provide staff 
services to the advisory board. The advisory board shall be established th July 2, 2021. 

B. The nine-member advisory board shall consist of: 

(1) two representatives from the New Mexico trial lawyers association; 

(2) ‘two representatives of a statewide association representing hospitals; 

(3) two representatives of a statewide association representing physicians; 

(4) two patient or patient advocate representatives; and 

(5) one representative of a statewide association representing certified nurse practitio- 
ners. BA 

C. Members of the advisory board shall’ be chosen annually by their organizations, as appli- 
cable, and the patient or patient advocate representatives shall be chosen by the chief justice of 
the supreme court from nominations made by the New Mexico trial lawyers association. Members 
of the advisory board are entitled to receive per diem and mileage pursuant to the Per Diem and 
Mileage Act [10-8-1 to 10-8-8 NMSA 1978], but shall receive no other compensation, peckceapite or 
allowance. 

D. The advisory board shall elect a chair and a vice chair. A majority of the members consti- 
tutes a quorum for the transaction of business. All decisions of the advisory board shall be by ma- 
jority vote of the members present. 

E. The advisory board shall convene at least twice a year or at the request of the euperanten” 
dent to: 

(1) review the process sand data for the setting of the suibaharaen for all. qualified health 
care providers pursuant to the Medical Malpractice Act; 

(2). .advise the superintendent concerning surcharge data accumulation and results; 

(3) advise the superintendent on the surcharges to be set by the superintendent; and 

(4) prepare an annual report to the legislature on the operations and financial condition of 
the fund no later than the first day of each year's legislative session. | 


History: 1978 Comp., § 41- 5-25. 1, enacted by Ligwe Effective dates, — Laws 2021, ch. 16, § 18 made Laws 
2021, ch, 16, §:14. 2021, ch. 16, § 14 effective July 1, 2021. 


41-5-26. Malpractice coverage. 


A, The filing of proof of financial responsibility with the superintendent, as provided i in Sec- 
tion 41-5-5 NMSA.1978, shall constitute a conclusive and unqualified acceptance i of the provisions 
of the Medical Malpractice Act. 

B. Any provision in a policy attempting to limit or modify the liability of the i insurer enateai) 
to the provisions of the Medical Malpractice Act is void. 

C. Every policy issued under the Medical Malpractice Act is deemed to include the following 
provisions: 

(1) theinsurer assumes all. obligations to pay an award imposed against its insured under 
the provisions of the Medical Malpractice Act; and 

(2) any termination ofa policy by an insurer shall not be effective unless written notice of 
such termination has been mailed by certified mail to both the insured and the superintendent at 
least ninety days prior to the date the cancellation is to become effective, except that an insurer 
may terminate a policy if a billed premium payment is thirty days past due upon ten days' prior 
written notice mailed by certified mail to the insured of the failure of the insured to pay premiums, 
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and an insured:may terminate his policy by written request to the insurer but the effective date 
of termination shall’be not sooner than ten days after the receipt by the insurer of the written 
request to terminate. In all cases when a policy is terminated for failure of the insured to, pay 
premiums or at the request of the insured, the insurer shall notify the superintendent in writing 
immediately of the effective date of termination of the policy. The insurer shall remain liable for all 
causes of action accruing prior to the effective date of the termination; unless otherwise barred by 


the provisions of the Medical Malpractice Act. 


History: 1953 Comp., § 58-33-26, enacted by Laws 
1976, ch. 2, § 26; 1977, ch. 284, § 4. 

Emergency clauses. — Laws 1977, ch. 284; § 5 con- 
tained an emergency clause and was approved April 7, 
1977, 


ANNOTATIONS 


Am. Jur. 2d, A.L.R. and C.J,S. references. — 61 Am. 
Jur. 2d Physicians, Surgeons, and Other Healers § 62. 

Wrongful cancellation of medical malpractice insur- 
ance, 99 A.L.R.3d 469. 


Propriety of hospital's conditioning physician's staff 


privileges on his carrying professional ‘liability or mal- 


practice insurance, 7 A.L.R.4th 1238. 
Coverage and. exclusions of liability or rete bent 
policy on physicians, surgeons, and other healers, 33 


A.L.R.4th 14,14 A.L.R.5th 695. 


Health provider's agreement as to patient's copayment 
liability after award by professional service insurer as un- 


_ fair trade practice under state law, 49 A.L.R.4th 1240. 


Liability insurance: what is "claim" under deductibility- 
per-claim clause, 60 A.L.R.4th 983. 


41-5-26.1. Birthing workforce retention fund created. 


A. The "birthing workforce retention fund" is created in the state treasury. The purpose of 
the fund is to provide malpractice insurance premium assistance for certified nurse-midwives or 
physicians whose insurance premium costs jeopardize their ability to continue their obstetrics 
practices in New Mexico. The fund shall consist, of appropriations, gifts, grants and donations to 
the fund. The fund shall be administered by the department of health, and money in the fund is 
appropriated to the department of health for the purpose of making awards pursuant to the provi- 
sions of this section. .. 

B. The department of health shall develop Hroreturen and rules for the application for and award 
of money from the birthing workforce retention fund, including criteria upon which to evaluate the 
need of the applicant, and the merits of the application. The rules shall require that the applicant be 
a certified nurse-midwife licensed in New Mexico or.a physician licensed in New Mexico and that 
the applicant demonstrate need by showing that medicaid patients or indigent patients constitute at 
least one-half of the obstetric practice of the applicant. The certified nurse-midwife or physician shall 
have a malpractice liability insurance policy in force. Subject to availability of funds, an award shall 
not be less than five thousand dollars ($5,000) and not more than ‘ten thousand dollars ($10,000). An 
award shall be disbursed based on the percentage of medicaid patients or indigent patients seen in 
the practice and on the certified nurse-midwife's or the physician's intent to continue obstetrics prac- 
tice in'New Mexico during the period covered by the award. An award shall not be granted to provide 
premium assistance for tail coverage purchased upon practice termination. Priority for the awarding 
of money from the birthing workforce retention fund shall be in the following order; » 

(1) to certified nurse-midwives; and 
(2) to family practice physicians and obstetricians. 

C. The department of health shall annually report to the legislative finance committee on the 
status of the birthing workforce retention fund. 

D. Disbursements from the birthing workforce retention fund shall be made by warrant of the 
department of finance and administration pursuant to vouchers signed by the secretary of health 
or the secretary's authorized representative. Any unexpended or unencumbered balance remain- 
ing in the fund at the end of a fiscal year shall not revert but shall remain to the credit of the fund. 

E. As used in this section, "tail coverage" means insurance coverage providing an extended 
reporting period for any claims related to conduct that occurred during the period covered bya 
claims-based medical malpractice policy after it has expired or been canceled. 


History: Laws 2008, ch. 73, § 1; 2015, ch. 59, § 1. 
The 2015 amendment, effective June 19, 2015, 
amended requirements for disbursement of money awards 


from the birthing workforce retention fund; in Subsection 
B, after "obstetric practice of the applicant", deleted "and 
that malpractice insurance premiums have increased 
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every year for two years", after "($10,000)", deleted "and" 
and added "An award", and after "patients seen in the 
practice", added "and on the certified nurse-midwife's or 
the physician's intent to continue obstetrics practice in 


TORTS 


/41-5-29 


New Mexico during the period covered by the award. An 
award shall not be granted to provide premium assistance 
for tail coverage purchased upon practice termination."; 


_ and added Subsection E. 


41-5-27, Report by district court clerks. 


Within thirty days of entry of judgment, the clerk of the district court from which judgment 
issues shall forward the name of every health care provider against whom a judgment is ren- 
dered under the Medical Malpractice Act to the appropriate board of professional registration 
and examination for review of the fitness of the health care provider to practice his profession. In 
cases where judgments are entered against hospitals or other institutional health care provid- 
ers, on the basis of respondeat superior or some other derivative theory of recovery, the clerk of 
the district court shall forward the name of the individual health care provider whose negligence 
caused the injury to that health care provider's board of professional registration and examina- 
tion for such review. Review of the health care pasa s fitness to practice shall be conducted in 
accordance with law. 


History: 1953 Comp., § 58-33-27, enacted by Laws 
1976, ch. 2, § 27. 


Emergency clauses. — Laws 1976, ch. 2, § 32 con- 
tained an emergency clause and was approved Febru- 
ary 27, 1976. 


41-5-28. Payment of medical review commission expenses. 


Unless otherwise provided by law, expenses incurred in carrying out the powers, duties and 
functions of the New Mexico medical review commission, including the salary of the director of 
the commission, shall be paid by the fund. The superintendent, in the superintendent's capacity 
as custodian of the fund, shall disburse fund money to the director upon receipt of vouchers item- 
izing expenses incurred by the commission. The director shall supply the chief justice of the New 
Mexico supreme court with duplicates of all vouchers submitted to the superintendent. Expenses 
of the commission paid by the fund shall not exceed five hundred thousand dollars ($500,000) in 
any single calendar year; provided, however, that expenses incurred in defending the commission 
shall not be subject to that maximum amount. 


History: 1953 Comp., § 58-33-28, enacted by Laws 


1976, ch. 2, § 29; 1991, ch. 264, § 11; 1997, ch, 108, § 1; . 


2021, ch. 16, § 15. 

The 2021 amendment, effective January 1, 2022, in- 
creased the annual limit on commission expenses to five 
hundred thousand dollars from three hundred fifty thou- 
sand dollars; after "shall not exceed", changed "three hun- 
dred fifty thousand dollars ($350,000)" to "five hundred 
thousand dollars ($500,000)". 


41-5-29. Fund reports. 


The 1997 amendment, effective June 20, 1997, sub- 
stituted "three hundred fifty thousand dollars ($350,000)" 
for "two hundred fifty thousand dollars ($250,000)" in the 


last sentence, 


The 1991 amendment, effective July 1, 1991, substi- 
tuted "two hundred fifty thousand dollars ($250,000)" for 
"one hundred fifty thousand dollars ($150,000)" in the final 
sentence; added the proviso at the end of the final sentence; 
and made minor stylistic changes throughout the section. 


On January 31 of each year, the superintendent shall, upon request, provide a written report to 


all interested persons of the following information: 


A. the beginning and ending calendar year balances in the fund; 
B.. an itemized accounting of the total amount of contributions to the fund; 
C, all information regarding closed claims files, including an itemized accounting of all pay- 


ments paid out; and 


D. any other information regarding the fund that the superintendent or the legislature consid- 


ers to be important. 


History: 1978 Comp., § 41-5-29, enacted by Laws 
1992, ch. 33, § 10; 2021, ch. 16, § 16. 


The 2021 amendment, effective January 1, 2022, re- 
quired the superintendent, upon request, to provide an item- 
ized accounting of the total contributions to the patient's 
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compensation fund and to provide all information regard- accounting of"; added a new Subsection C and redesignated 
ing closed claims files; in the section heading, added "Fund" former Subsection C as Subsection D; and in Subsection D, 
preceding "reports; in Subsection B, added "an itemized after "superintendent", added "or the legislature". 


ARTICLE 6 
Professional Liability Fund Act 


(Repealed by Laws 1976, ch. 5, § 15.) 


41-6-1 to 41-6-14. Repealed. | 


Repeals. — Laws 1976, ch. 5, § 15 repealed 41-6-1 to as enacted by Laws 1976, ch. 5, §§ 1 to 14, effective July 1, 
41-6- 14 NMSA 1978, the Professional Liability Fund Act, 1981. 
Libel and Slander 
Sec. Sec. 
41-7-1. Limitation of tort actions based on single publi- 41-7-5. Retroactive effect. 
cation or utterance; damages recoverable. 41-7-6. Defamation by radio and television; liability of 
41-7-2.. Judgment as res judicata. ©» : » owner, licensee or operator; compliance 


41-7-3. Uniformity of interpretation. with federal law. 
41-7-4, Short title. 


41-7-1. [Limitation of tort actions based on single publication or 
utterance; damages recoverable. | 


No person shall have more than one cause of action for damages for libel or slander or invasion 
of privacy or any other tort founded upon any single publication or exhibition or utterance, such 
as any one edition of a newspaper or book or magazine or any one presentation to an audience or 
any one broadcast over radio or television or any one exhibition of a motion picture. Recovery in 
any action shall include all damages for any such tort suffered by the plaintiff in all jurisdictions. 


History: 1953 Comp., §' 40-27-30, enacted by Laws injury to plaintiffs reputation because plaintiff was not 
1955, ch. 50, § 1; 1978 Comp., § 30-34-1, recompiled as suspended from plaintiff's position nor did plaintiff suffer 
1978 Comp,, § 41-7-1. adverse employment consequences or other related losses 

Bracketed material. — The bracketed material was from the publication of the letter, plaintiff's claim of defa- 
inserted by the compiler and is not part of the law. mation was precluded as a matter of law. Smith v. Durden, 

Compiler's notes. — Sections 41-7-1 to 41-7-6 NMSA 2012-NMSC-010, 276 P.3d 948, rev'g 2010-NMCA-097, 
1978, formerly 30-34-1 to 30-384-6 NMSA 1978, were re- 148 N.M. 679, 241 P.3d 1119. 
compiled to be included with other tort, rather than crimi- Absolute-privilege defense wrebisil rule. — The 
nal, provisions. absolute-privilege defense is available when an alleged 

Cross references. — For immunity from liability for defamatory statement is made to achieve the objects of 
employers for statements in references of former employ- litigation and is reasonably related to the subject matter 
ees, see 50-12-1 NMSA 1978. of the judicial proceeding. As part of the absolute-privilege 

analysis, the court will consider the extent to which the 
ANNOTATIONS recipient of the statement had an interest in the judicial 


proceeding. When the statement precedes litigation of the 
judicial proceeding, the privilege is available only if the 
proceeding in question is contemplated in good faith and 
under serious consideration at the time the statement is 


Actual injury to reputation is required. — Ac- 
tual injury to reputation must be shown as part of a 
plaintiff's prima facie case in order to establish liability 


for defamation. Evidence of humiliation and mental an- : 
aut without evidence of actual injury to reputation, is made, Helena Chem. Co. v, Uribe, 2011-NMCA-060, 149 


insufficient to establish a cause of action for defamation. N.M. 789, 255 P.3d 367, cert. granted, 2011-NMCERT-006, 

Smith v. Durden, 2012-NMSC-010, 276 P.3d 943, rev'g 150 N.M. 764, 266 P.3d 633. 

2010-NMCA-097, 148 N.M., 679, 241 P.3d 1119. Absolute-privilege defense does not apply to 
Where defendants published an anonymous letter that statements to news reporters. — Statements made 

accused plaintiff, who was a priest, of several acts of pe- to news media recipients who are wholly unrelated to 


hili intiff b Nh and have no interest in a judicial proceeding are not pro- 
POR TARDE Dae WA EIBhe eenee ie nae: tected by absolute privilege. Helena Chem. Co. v. Uribe, 
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2011-NMCA-060, 149 N.M. 789, 255 P.3d 367, cert. 
granted, 2011-NMCERT-006, 150 N.M. 764, 266 P.3d.633. 

Where community residents held a public meeting to 
discuss litigation against plaintiff for a toxic tort and a 
press conference was held after the toxic tort action was 
filed; news reporters were invited and attended both the 
public meeting and the news conference; and an attor- 
ney who represented the plaintiffs.in the toxic tort action 
and a plaintiff to the toxic tort action made defamatory 
statements about plaintiff at the public meeting and at 
the news conference, the defamatory statements were 
not entitled to absolute-privilege protection, because the 
statements were made to news reporters who had been 
invited to hear the statements but who had no relation to 
or interest in the judicial proceeding. Helena Chem. Co, v, 
Uribe, 2011-NMCA-060, 149 N.M. 789, 255 P.3d 367, cert. 
granted, 2011-NMCERT-006, 150 N.M. 764, 266 P.3d 633. 

Attorney’s statements explaining the allegations in 
a complaint were absolutely privileged. — Where de- 
fendant attorney and her law firm (defendants) represented 
a young woman who had worked for the Las Cruces Police 
Department when she was seventeen years old, and:where 


defendants filed a lawsuit on behalf of the young woman ° 


against the City of Las Cruces (City) and individual offi- 
cers, alleging that a police department detective had raped 
the young woman while she was at work and that the rape 
resulted from a sexualized culture that existed within the 
police department, and where, during the course of litiga- 
tion, defendants deposed plaintiff, a detective with the Las 
Cruces Police Department who described sexual harass- 
ment that she experienced in the department, and while the 
lawsuit was still pending defendant attorney agreed to be 
interviewed by KOB-TV, which broadcast an interview with 
defendant attorney, during which she reiterated the claims 
at issue and explained by way of specific, limited examples, 


the allegations of harassment, objectification, and dehu- — 


manization underlying the municipal liability claim, based 
in part on plaintiff’s deposition testimony, and where plain- 
tiff sued defendants for defamation, alleging that defendant 
attorney made defamatory statements against plaintiff dur- 
ing the television news interview, the district court erred 
in denying defendants’ motion for summary judgment, be- 
cause statements made by litigants or their attorneys to the 
press after a lawsuit has been filed are absolutely privileged 
if the statements are a repetition or an explanation of the 
allegations in the pleading, and in this case, all of defendant 
attorney’s statements in the interview were limited to reit- 
eration and explanation of the allegations in the complaint. 
Chavez-Neal v, Kennedy, 2021-NMCA-015. 

Elements of a defamation claim. — The general el- 
ements of defamation in New Mexico are a defamatory 
communication, published, by the defendant, to a third 
person, of an asserted fact, of and concerning the plaintiff, 
and proximately causing actual injury to the plaintiff. An 
injury specific to the plaintiffs reputation is not a required 
element. Smith v. Durden,.2010-NMCA-097, 148 N.M. 
679, 241 P.3d 1119, cert. granted, 2010-NMCERT-010, 149 
N.M, 65, 243 P.3d 1147, 

Reserve law enforcement officer is a public of- 
ficial for purposes of defamation and false light 
invasion of privacy claims. — Where plaintiff, a paid 
civilian employee, and an unpaid reserve police officer of 
the Albuquerque police department, brought defamation 
and false light invasion of privacy claims against publish- 
ing company and reporter concerning a number of state- 
ments contained within articles written by the reporter 
and published in the Albuquerque journal (journal), the 
district court did not err in finding that plaintiff, as.an 
unpaid reserve police officer, was a. public official. and 
that. the."actual malice" standard applied to his claims, 
because plaintiff, a commissioned, sworn law enforcement 
officer, who wore.a department-issued uniform, carried a 
detective badge and weapon when performing his reserve 
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officer duties, and performed undercover detective work, 
acted under the color of authority of a sworn police officer, 


-and his use of that authority is what defendants called 


into question in the series of articles they published in the 
journal. Young v. Wilham, 2017-NMCA-087, cert. denied. 

| Distinguishing between fact and opinion in defa- 
mation claim. — New Mexico courts, in a defamation 
claim, must. consider the entirety of the publication, the 
extent that the truth or falsity may be determined with- 
out resort to speculation, and whether reasonably prudent 
persons reading the publication would consider the state- 
ment as an expression of opinion or a false statement of 
fact, and if the material as a whole contains full disclosure 
of the facts upon which the publisher's opinion is based 
and which permits the reader to reach his own opinion, 
the court in most instances will.be required to hold that it 
is a statement of opinion, and absolutely privileged. Young 
v. Wilham, 2017-NMCA-087, cert. denied. 

Plaintiff failed to state a claim for defamation 
where published material was opinion and thus 
protected speech. — Where plaintiff, a paid civilian em- 
ployee and an unpaid reserve police officer of the Albuquer- 
que police department, brought defamation and false light 
invasion of privacy claims against publishing company 


~and reporter concerning a number of statements contained 


within articles written by the reporter and published in 
the Albuquerque journal, the district court did not err 
in finding as a matter of law that plaintiff failed to state 
a claim for defamation or false light invasion of privacy 
based:on defendants' published use of the:term "wannabe 
cop", because considering the context of the publications as 
a whole and defendants' disclosure of the undisputed facts 
on which its conclusion was based, such as the fact that 
state law does not allow reserve officers to make arrests 
but that court records indicated that plaintiff had made 
numerous arrests during his many years as a reserve of- 
ficer, defendants' labeling of plaintiff'as a "wannabe cop" 
was pure opinion and thus protected by the first amend- 
ment. Young v. Wilham, 2017-NMCA-087, cert. denied. 
Summary judgment appropriate in defamation 
case where plaintiff, as a public official, failed to 
proffer'a scintilla of evidence of actual malice, — 
Where plaintiff, a paid’ civilian employee and an unpaid 


reserve police officer of the Albuquerque police depart- 


ment (APD), brought defamation and false light inva- 
sion of privacy claims against publishing company and 
reporter concerning a number of statements contained 
within articles written by the reporter and published in 
the Albuquerque journal that plaintiff collected overtime 
pay for police-related work when state law and city or- 
dinance prohibited reserve officers. from being paid for 
such work, the district court did not err in granting defen- 
dants' motion for summary judgment where defendants 
presented time sheets and court records that showed 
plaintiff had claimed overtime for "investigation" work, 
made arrests during those periods as evidenced by uni- 
form incident reports, described himself in those reports 
as working "under cover with the vice unit," named him- 
self as the "reporting officer," and identified his rank as 
detective, all at times that records reflect he was being 
compensated as an employee of APD, and where plaintiff, 
as a public official, failed to present evidence showing that 
a false publication was made with a high degree of aware- 
ness._of probable falsity or sufficient evidence to permit 
the conclusion that defendants in fact entertained serious 
doubts as to the truth of the publication. Young v. Wilham, 
2017-NMCA-087, cert. denied. 

Humiliation and mental anguish. — Evidence of hu- 
miliation and mental anguish are actual injuries that are 
compensable if proved by a plaintiff even when that plain- 
tiff does not prove harm to plaintiff's reputation. Smith v. 
Durden, 2010-NMCA-097, 148 N.M. 679, 241 P.3d 1119, cert. 
granted, 2010-NMCERT-010, 149 N.M. 65, 243 P.3d 1147. © 
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The single publication rule applies to manufac- 
tured goods. — Similar to traditional forms of mass me- 
dia, manufactured goods can be mass-produced for public 
consumption and retailers may sell them to consumers 
across broad geographic areas, and these goods may be 
bought and viewed by countless individuals for an indefi- 
nite amount of time after they were originally manufac- 
tured and sold to the public. Absent the single publica- 
tion rule, the sellers of these goods would be subject to 
a multiplicity of claims leading to potential harassment, 
excessive liability, and draining of judicial resources. Vigil 
v. Taintor, 2020-NMCA-037, cert. denied. 

Statute of limitations of tort action based on a 
single publication. — Multiple disseminations of the 
same content give rise to only one cause of action, and the 
three-year statute of limitations runs from the point at 
which the original dissemination occurred. Vigil v. Tain- 
tor, 2020-NMCA-087, cert. denied. 

Where in 2010, defendants began manufacturing and 
selling several products, including magnets, flasks, and 
cards, bearing plaintiff's image with the caption, "I'm go- 
ing to'be the most popular girl in rehab!", and where in 
2014, plaintiff filed an action for defamation, false light, 
and appropriation, the district court’did not err in grant- 
ing defendants' motion for summary judgment, because 
plaintiffs claims for defamation, false light, and appro- 
priation were barred by the three-year statute of limita- 
tions under the single publication rule. Vigil v. Tuintor, 
2020-NMCA-087, cert. denied. 

Republication of internet publications. — Where, 
in 2008, the defendant posted commentson the defen- 
dant's website which stated that plaintiff knowingly 
solicited the defendant to commit a federal crime by 
offering the defendant the job of breaking into a news 
website that had written something unflattering about 
the plaintiff and in 2006, the defendant posted com- 
ments on the defendant's website which recapped the 
2003 incident; added that even after the plaintiff was 
informed that the plaintiff was requesting a crimi- 
nal act, the plaintiff nevertheless offered to pay for its 


LIBEL AND SLANDER 


performance; stated that the defendant's only recourse’. 


against the plaintiff for the unlawful request was to 
make fun of the plaintiff on the defendant's website; 
contained the content of an email exchange between the 
defendant and a staff member of the student newspaper 
at the University of Florida in which the staff member 
stated details of a dispute between the plaintiff and the 
newspaper related to whether a play by the plaintiff fea- 
tured dancing penises and condoms; and stated that the 
plaintiff had been on "America's Funniest Home Videos" 
and that the plaintiff is proud to be know as the Wed- 
gie Woman, the 2006 website posting could be viewed 
as a republication of the 2003 website posting which 
gave rise to a new cause of action for defamation that 
restarted the statute of limitations because the 2006 
website posting contained substantive additions to the 
2008 website posting and substantially altered the con- 
tent of the 2003 website posting. Woodhull v. Meinel, 
2009-NMCA-015, 145 N.M. 533, 202 P.3d 126, cert. de- 
nied, 2009-NMCERT-001, 145 N.M. 655, 203 P.3d 870. 
Communications Decency Act. — Where the defen- 
dant's website was housed on a third-party's server which 
made the defendant's website accessible on the Internet 
to multiple users, the defendant's was a user of an inter- 
active computer service; the defendant made defamatory 
claims against the plaintiff in the defendant's website 
and used specific defamatory words in reference to the 
plaintiff, the defendant was the publisher or speaker of 
information; and instead of merely editing an email from 
a third party that contained defamatory information, the 
defendant requested potentially defamatory material for 
the defendant's own stated purpose of making fun of the 
plaintiff and incorporated the email into an overall larger 


1257 


41-7-1 


posting containing the defendant's own thoughts and con- 
tributions, the defendant was an original content provider 
and the defendant was not immune from liability under 
the Communications Decency Act of 1966, 47 U.S.C, §230 
(1998). Woodhull v. Meinel, 2009-NMCA-015, 145 N.M. 
533, 202 P.3d 126, cert. denied, 2009-NMCERT-001, 145 
N.M. 655, 203 P.3d 870. 

Law reviews. — For comment on Blount v. T:D. Pub- 
lishing Corp., 77 N.M. 384, 423 P.2d 421 (1966), see 8 Nat. 
Resources J. 348 (1968). . 

For article, "Defamation in New Mexico," see 14 N.M.L. 
Rev, 321 (1984). 

For comment, "Survey of New Mexico Law: Torts," see 
15 N.M.L: Rev. 363 (1985), 

Am. Jur. 2d, A.L.R. and C.J.S8. references, — 50 Am. 
Jur. 2d Libel and Slander § 264 et seq. 

Conflict of laws with respect to the "single publication" 
rule as to defamation, invasion of privacy or similar tort, 
58 A.L.R.2d 650. 

Liability of telegraph or telephone company for trans- 
mitting or permitting transmission of libelous or slander- 
ous messages, 91 A.L.R.3d 1015. © 

Libel by newspaper headlines, 95 A.L.R. ad 660. 

Liability for defamation for criticizing restaurant's food, 
96 A.L.R.3d 609. 

Defamation: publication of "letter to editor" in newspa- 
per as actionable, 99 A.L.R.3d 573. 

Labor union's liability to member for defamation, 100 
A.L.R.3d 546. 

What constitutes special damages in action for slander 
of title, 4 A.L.R.4th 532. 

Allowance of punitive damages in action for slander ‘of 
title or disparagement of property, 7 A.L.R.4th 1219. 

State constitutional protection of allegedly defamatory 
statements regarding private individual, 33 A.L.R.4th 212. 

Libel and slander: privileged nature of statements or 
utterances by members of governing body of public insti- 
tution of higher learning in course of official proceedings, 
33 A.L.R.4th 632. 

Criticism or disparagement of character, competence, 
or conduct of candidate for office as defamation, 37 
A.L.R.4th 1088, 

Criticism or disparagement of physician's or dentist's 
character, competence, or conduct as defamation, 38 
A.L.R.4th 886. 

Defamation of psychiatrist, eeycholacists or counselor, 
38 A.L.R.4th 874. 
~ Defamation: application of New York Times and related 
standards to nonmedia defendants, 38 A.L.R.4th 1114. 

What constitutes "single publication" within meaning of 
single publication rule affecting action for libel and slan- 
der, violation of privacy, or similar torts, 41 A.L.R.4th 541. 

Defamation: nature and extent ‘of privilege accorded 
public statements, relating to subject of legislative busi- 
ness or concern, made: by member of state or local leg- 
islature or council outside of formal proceedings, 41 
A.L.R.4th 1116, 

Defamation action as surviving plaintiff's death, under 
statute not specifically covering action, 42:A.L.R.4th 272. 

Actionable nature of advertising impugning quality or 
worth of merchandise or products, 42 A.L.R.4th 318. 

Criticism or disparagement of attorney's character, 
competence, or conduct as defamation, 46 A.L.R.4th 326, 

Libel or slander: defamation by gestures or acts, 46 
A.L.R.4th 403. 

Defamation: publication by intracorporate communica- 
tion of employee's evaluation, 47 A.L.R.4th 674. 

Defamation: privilege attaching to news report of crimi- 
nal activities based on information supplied by public 
safety officers - modern status,47A.L.R.4th 718. 

Physician's tort liability for unauthorized disclo- 
sure of confidential information about patient, 48 
A.L.R.4th 668. 
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Excessiveness or inadequacy of compensatory damages 
for defamation, 49 A.L.R.4th 1158. 

Liability of better business bureau or similar organiza- 
tion in tort, 50.A-L.R.4th 746. 

Defamation: who is "libel-proof", 50 A.L.R.4th 1257. 

Name appropriation by employer or former employer, 
52 A.L.R.4th 156. 

Libel and. slander: 
A.L.R.4th 424. . 

Libel and slander: defamation by photograph, 52 
A.L.R.4th 488, 

Defamation of class or group as actionable by individual 
member, 52 A.L.R.4th 618, 

Liability of employer, supervisor, or manager for inten- 
tionally or recklessly causing,employee emotional dis- 
tress, 52 A.L.R.4th 853. 

Credit card issuer's liability, under atte laws, ‘for 
wrongful billing, cancellation, dishonor, or disclosure, 53 
A.L.R.4th 2381. 

Libel. and _ slander: 
A.L.R.4th 450. 

Libel and slander: sufficiency of identification: of alleg- 
edly defamed party, 54 A.L.R.4th 746. 

Defamation of professional athlete or sports figure, 54 
A.L.R.4th 869. 

False light invasion of privacy - Gowaiae bility, and_ele- 
ments, 57 A.L.R.4th 22. 

False light invasion of privacy - Defenses and remedies, 
57 A.L.R.4th 244, 

Imputation of criminal, abnormal, or otherwise offen- 
sive sexual attitude or behavior as defamation - post-New 
York Times cases, 57 A.L.R.4th 404, 

Libel or slander: defamation by statement made in.jest, 
57 A.L.R.4th 520. 


defamation by . cartoon, 52 


defamation. by. question, 53 


41-7-2. [Judgment as res judicata.] 


TORTS: 


41-7-4 


False light invasion of privacy - accusation or innuendo 
as to criminal acts, 58 A.L'R.4th 902. 

False light invasion of privacy.- neutral or laudatory de- 

-piction of subject, 59 A.L.R.4th 502, 

False light invasion of privacy - disparaging but non- 
criminal depiction, 60 A.L.R.4th 51, 

Imputation-of allegedly objectionable political or acaidl 
beliefs or principles as defamation, 62 A.L.R.4th 314. 

Publication of allegedly defamatory matter by plaintiff 
("self-publication") as sufficient to support defamation ac- 
tion, 62 A.L.R.4th 616. 

Defamation: designation as scab, 65 A. L.R.4th 1000, 

Intrusion by news-gathering entity as,invasion of right 
of privacy, 69 A.L.R.4th 1059. 

In personam jurisdiction, in libel and slander action, 
over nonresident, who mailed allegedly defamatory letter 
from outside state, 83 A.L.R.4th 1006... 

Who is "public official" for purposes of defamation ac- 
tion, 44 A.L.R:5th 193. 

Libeljand slander: charging one with breach or nonper- 
formance of contract, 45 A.L.R.5th 739. 

Defamation: publication of letter to editor in newspaper 
as actionable, 54 A.L.R.5th 443. 

Liability for statement or publication charging plaintiff 
with killing of, cruelty to, or inhumane-treatment of ani- 
mals, 69 A.L.R.5th 645, 

Liability of internet service provider for internet or e- 
mail defamation, 84 A.L.R,5th 169, 

Libel and slander: Statements regarding labor relations 
or disputes, 94 A.L.R.5th 149, 

Free exercise of religion \clause of First Amendment as 
defense to tort liability, 93 A.L.R. Fed, 754. 

. First Amendment guaranty of freedom of speech or 
press as defense to liability stemming from speech alleg- 
edly causing bodily injury, 94 A.L.R. Fed. 26, 


A judgment in any jurisdiction for or against the plaintiff upon the substantive merits of any 
action for damages founded upon a single publication or exhibition or utterance as described in 
Section 1 [41-7-1 NMSA 1978] shall bar any other action for damages by the same plaintiff against 
the same defendant founded upon the same publication or exhibition or utterance. 


History: 1953 Comp., § 40-27-31, enacted by Laws 
1955, ch, 50, § 2; 1978 Comp., § 30-34-2, recompiled as 
1978 Comp,, § 41-7-2, 


_ Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


41-7-3. [Uniformity of interpretation. | 


This act [41-7-1 through 41- 7: 5 NMSA 1978] shall be so interpreted as to effectuate its purpose 
to make uniform the law of those states or jurisdictions which enact it. 


History: 1953 Comp., § 40-27-32, enacted by Laws 
1955, ch. 50, § 3; 1978 Comp., § 30-34-3, recompiled as 
1978 Comp., § 41-7-3, 


41-7-4,. [Short title.] 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


This act:[41-7-1 through 41-7-5 NMSA 1978] may be cited as the Uniform Single Publication Act. 


History: 1953 Comp., § 40-27-38, enacted by Laws 
1955, ch, 50, § 4; 1978 Comp., § 30-34-4, recompiled as 
1978 Comp., § 41-7-4. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. . 
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41-7-5. [Retroactive effect. | 


This act [41-7-1 through 41-7-5 NMSA 1978] shall not be retroactive as to causes of action exist- 
ing on its effective date. 


Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


History: 1953 Comp., § 40-27-34, enacted by Laws 
1955, ch. 50, § 5; 1978 Comp., § 30-34-5, recompiled as 
1978 Comp., § 41-7-5. ° 


41-7-6. [Defamation by radio and television; liability of owner, licensee 
or operator; compliance with federal law. ] 


The owner, licensee or operator of a visual or sound radio broadcasting station or network of 
stations, and the agents or employees of any such owner, licensee,or operator, shall not be liable 
for any damages for any defamatory statement published or uttered in or as a part of a visual or 
sound radio broadcast, by one other than such owner, licensee or operator, or agent or employee 
thereof, unless.it shall be alleged and proved by the complaining party, that such owner, licensee, 
operator or such agent or employee, has failed to exercise due care to prevent the publication or 
utterance of such statement in such broadcast. Provided, however, the exercise of due care shall be 
construed to include a bona fide compliance with any federal law, or the regulation of any federal 
regulatory agency, including those laws and regulations fixing the rates that may be charged for 


use of such facilities for visual or sound broadcasts. ; 


History: 1953 Comp., § 40-27-35, enacted by Laws 
1955, ch. 32, § 1; 1978 Comp., § 30-34-6, recompiled as 
1978 Comp, 8 41- 7-6. 

Bracketed material. — The bracketed material was 
inserted by the compiler and is not part of the law. 


ANNOTATIONS 


Qualified privilege retained. — This section does not 
purport to divest broadcast media owners of their qualified 
privilege in libel actions nor to change the rule that. proof 
of malice is required before those having a qualified privi- 
lege may be held responsible for defamation. Anderson v. 
Dun & Bradstreet, Inc.; 543 F.2d 732 (LOth Cir. 1976)... 

More than negligence required for liability. — 


The assertion that this section recognizes the negligence _ 


doctrine’in regard to radio and television broadcasts is 
untenable; the section may not be cited ‘for the proposi- 
tion that New Mexico. requires only a showing, of neg- 
ligence in a defamation action against owners and em- 
ployees of broadcast media facilities for their defamatory 
statements. Anderson v. Dun & Bradstreet, Inc., 548 F.2d 
732 (10th Cir. 1976). 

Due care standard. — This section deals with the 
liability of the owner of a broadcast media facility for 
defamatory broadcasts made by unauthorized persons, 
absolving the owner from liability if the owner has used 
due care in preventing broadcasts by those persons. An- 
derson v. Dun & Bradstreet, Inc., 548 F.2d 732 (10th Cir. 
1976). 


Law reviews. — For comment.on.Reed v. Melnick, 81 
N.M. 14, 462 P.2d 148 (Ct. App. 1969), see 1 N.M. L. Rev. 
615 (1971). 

Am. Jur. 2d, A.L.R. and C.J.S. references. — 50 Am. 
Jur. 2d Libel and Slander § 370. 

Defamation by radio or television, 50 A.L.R.3d 13811. 

Invasion of privacy by radio or television, 56 A.L.R.3d 
386. 

Waiver or loss of right of privacy, 57 A.L.R.3d 16. 

What constitutes special damages in action for slander 
of title, 4 A.L.R.4th 532, 

Libel and slander: necessity of expert testimony to es- 


, tablish negligence of media defendant in defamation. ac- 
tion by private individual, 37 A.L.R.4th 987. 


Criticism or disparagement of character, competence, 
or: conduct of candidate for office as defamation, 37 
A.L.R.4th,1088. 

What constitutes "single. publication" within mean- 
ing of single’ publication rule affecting action for libel 


_and ‘slander, violation of ‘privacy, or similar torts, 41 


A.L.R.4th 541. 

Criticism. or disparagement of attorney’ 8 character, 
competence, or conduct as defamation, 46 A\L.R.4th 326. 

Libel or slander: defamation by gestures or acts, 46 
A.L.R.4th 403. 

Defamation: privilege attaching to news report of crimi- 
nal activities based on information supplied by public 
safety officers - modern status,'47 A.L.R.4th 718. 

Intrusion by news-gathering entity as invasion of right 
of privacy, 69 A.L.R.4th 1059. 
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of J Arson Reporting Immunity 


Sec. 

41-8-1. Short title, 

41-8-2, Definitions, 

41-8-3. Disclosure and information. 


Sec. 

41-8-4, Evidence. 

41-8-5, Enforcement. 

41-8-6. Jurisdiction not affected. 
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41-8-1. Short title. 


This act [41-8-1 through 41-8-6 NMSA 1978] may be cited as the "Arson Reporting igriataes 2 
Act", 


History: Laws 1979, ch. 117, § 1. ANNOTATIONS 


Emergency clauses. — Laws 1979, ch. 117, § 7 con- 
tained an emergency clause and was approved March 26, Am. Jur. 2d, A.L.R. and C.J.S. references. — What 


1979 constitutes "burning" to justify charge of arson, 28 
; A.L.R.4th 482. 


41-8-2. Definitions. 


As used in the Arson Reporting Immunity Act: 
A. "authorized agencies" means the: i 
(1) state fire marshal or his designate when authorized or charged with the investigation 
of the fire or explosion at the place where the fire or explosion actually took place; 
(2) district attorney responsible for prosecution in the county where the fire occurred; 
(8) attorney general when involved in the investigation or responsible for the prosecution 
of an alleged arson or prosecution of ah arson; 
(4) county and municipal fire departments authorized or charged with the investigation of 
fires at the place where the fire actually occurred; 
(5) governor's organized crime prevention commission; 
(6) county sheriffs' departments and municipal police departments authorized or charged 
with the investigation of fires at the place where the fire actually occurred; and 
(7) New Mexico state police; 

B. "authorized agencies" for the purposes of Subsection A of Section 41-8-3 NMSA 1978 also 
means: 

(1) the federal bureau of investigation; 

(2) the United States attorney's office when authorized or shai with investigation or 
prosecution of the fire in question; and 
(3) the United States treasury department bureau of alcohol, tobacco and firearms; 

C. "relevant" means information having any tendency to make the existence of any fact that is 
of consequence to the investigation or determination of the issue more BWseGDanle than it would be 
without the evidence; 

D.. "deemed important":means material deemed important if, within the sole discretion of the 
authorized agency, such material is requested by that authorized agency; 

E. "action" as used in this statute, includes nonaction or the failure to take action; 

F. "immune" means that neither a civil action nor a criminal. prosecution may arise from any 
action taken pursuant to Section 41-8-3 or 41-8-4 NMSA 1978 where actual malice on the part of 
the insurance company or authorized agency against the insured is not present; and 

G."insurance company" includes the New Mexico FAIR plan [59A-29-2 tthrough 59A-29- 2 
NMSA 1978]. 


History: Laws 1979, ch..117, § 2; 1987, ch. 276, § 1. IV, § 23, was effective June 19, 1987, 90 days after the 
Effective dates. — Laws 1987, ch. 276 contained no adjournment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


41-8-3. Disclosure and information. 


A. Any authorized agency may, in writing, require the insurance company at interest to release 
to the requesting agency any or all relevant information or evidence deemed important to the au- 
thorized agency which the company may have in its possession, relating to the fire Aa in question: 
Relevant information includes but is not limited to: 

(1) pertinent insurance policy information relevant to a fire loss under investigation and 
any application for such policy; 
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(2) policy premium payment records which are available; 

(3) history of previous claims made by the insured; or 

(4) material relating to the investigation of the loss, including statements of any person, 
proof of loss and any other evidence relevant to the investigation. 

B. When an insurance company has reason to believe that a fire loss in which it has an inter- 
est may be of other than accidental cause, the company shall, in writing, notify an authorized 
agency and provide it with any or all material developed from the company's inquiry into the fire 
loss. When an insurance company provides any one of the authorized agencies with notice of a fire 
loss, it shall be sufficient notice for the purpose of the Arson Reporting Immunity Act. Nothing in 
this subsection shall abrogate or impair the rights or powers created under Subsection A of this 
section. 

C. The authorized agency provided with information pursuant to Subsection A or B of this sec- 
tion and in furtherance of its own purposes, may release or provide such gil en to any of the 
other authorized agencies. 

D. Any insurance company providing information to an authorized agency or agencies pursu- 
ant to Subsection A or B of this section shall have the right to request relevant information and 
receive, within a reasonable time, the information requested. 

E. Any insurance company or person acting on its behalf or authorized agency who releases in- 
formation, whether oral or written, pursuant to Subsection A, B or C of this section shall be immune 
from any liability arising out of a civil action or penalty resulting from a criminal prosecution. 


History: Laws 1979, ch. 117, § 3. Emergency clauses. — Laws 1979, ch. 117, $ 7 con- 
tained an emergency clause and was approved March 26, 
1979. 


41-8-4. Evidence. 


Any authorized agency or insurance company described in Section 2 or 3 [41-8-2 or 41-8-3 NMSA 
1978] of the Arson Reporting Immunity Act who receives any information furnished pursuant to 
that act, shall hold the information in confidence except as provided for in Subsection C of Sec- 
tion 3 [41-8-3 NMSA 1978] of that act or until such time as its release is required pursuant to a 
criminal or civil proceeding. 


History: Laws 1979, ch. 117, § 4. Emergency clauses. — Laws 1979, ch. 117, § 7 con- 
tained an emergency clause and was approved March 26, 
1979, 


41-8-5. Enforcement. 


Any person who fails to hold in confidence information required to be held in confidence by Sub- 
section A of Section 4 [41-8-4 NMSA 1978] of the Arson Reporting Immunity Act, shall be guilty 
of a misdemeanor and, upon conviction, shall be punished by a fine not to exceed one thousand 
dollars ($1,000). | . 


History: Laws 1979, ch. 117, § 5. Compiler's notes. — The reference to "Subsection A of 

Emergency clauses. — Laws 1979, ch. 117, § 7 con- Section 4 of the Arson Reporting Immunity Act" is appar- 
tained an emergency clause and was approved March 26, ently a reference to Section 4 [41-8-4 NMSA 1978] of the 
1979, act, which has no subsections. 


41-8-6. Jurisdiction not affected. 


The provisions of the Arson Reporting Immunity Act shall not be construed to extend or affect 
the jurisdiction of any authorized agency specified in that act. 


History: Laws 1979, ch. 117, § 6. Emergency clauses. — Laws 1979, ch. 117, § 7 con- 
tained an emergency clause and was approved March 26, 
1979. 
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ARTICLE 9 


“Review Organization Eras Be 


Sec. Sec. P 

41-9-1. Short title. 41-9-5. Confidentiality of records of review organization. 
41-9-2. Definitions. 41-9-6, Penalty for violation, by ces 

41-9-3, Limitation on liability for persons providing i in- 41-9-7.. Protection of patient. 


formation to review organization. 
41-9-4. Limitation on liability for members of review or- 
ganizations, , 


41-9-1. Short title. 


This act [41-9-1 Picmgibiie A1- 9-7 NMSA 1978] may be cited as the "Review ie -aprre iiitatti? 
nity Act". 


History: Laws 1979, ch. 169, § 1. qualified immunity. Leyba v, Renger, 1992-NMSC-061,:114 


N.M. 686, 845. P.2d 780... . 
ANNOTATIONS Am. Jur. 2d, A.L. R. and CJS. references. — ‘Tort 


liability of medical society or professional association for 
.. failure to discipline or investigate negligent or otherwise 
incompetent medical practitioner, 72 A.L.R.4th 1148, 


Act's qualified immunity replaces common law 
absolute immunity. — This act abolishes any common- 
law absolute immunity available to review organization 
participants prior to its enactment, establishing instead a 


41-9-2. Definitions. 


As used in the Review Organization Immunity Act: 
A. "person" means any individual, corporation, partnership, firm or other enor 
B. “health care provider" means any person licensed by the state or permitted by law to pro- 
vide health care services; : 
C. "health care services" means services petted by a health care provider of the type the 
health care' provider is licensed or permitted to provide; 
D. "staff' means the members of the governing board, officers and employees of a health care 
provider which is not an individual; and 
E. "review organization" means an organization whose membership is limited to health care 
providers and staff, except where otherwise provided for by state or federal law, and which is es- 
tablished by a health care provider which is a hospital, by one or more state or local associations 
of health care providers, by a nonprofit health care plan, by a health maintenance organization, by 
an emergency medical services system or provider as defined in the Emergency Medical Services 
Act [24-10B-1 through 24-10B-11 NMSA 1978], or by a professional standards review organization 
established pursuant to 42 U.S.C., Section 1320c-1 et seq. to gather and review information relat- 
ing to the care and treatment of patients for the purposes of: 
(1) evaluating and improving the quality of health care services rendered i in the area or by 
a health care provider; 
(2) reducing morbidity or mortality; 
(3) obtaining and disseminating statistics and information relative to the treatment ghd 
prevention of diseases, illnesses and injuries; 
(4) developing and publishing guidelines showing the norms of health care services in the 
area or by health care providers; 
(5) developing and publishing guidelines designed to keep within reasonable bounds the 
cost of health care services; 
(6) reviewing the nature, quality or cost of health care services provided to enrollees of 
health maintenance organizations and nonprofit health care plans; 
(7) acting as a professional standards review organization pursuant to 42 US.C., Sec- 
tion 1320c-1, et seq.; or 
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(8) determining whether a health care provider shall be granted authority to provide 
health care services using the health care provider's facilities or whether a health care provider's 
privileges should be limited, suspended or revoked. 


History: Laws 1979, ch. 169, § 2; 1993, ch. 161, § 12. provider as defined in the Emergency Medical Services 
The 1993 amendment, effective June 18, 1993, in- Act" in the introductory language of Subsection E. 
serted "by an emergency medical services system or 


41-9-3. Limitation on liability for persons providing information to 
review organization. 


No person providing information to a review organization shall be subject to any action for dam- 
ages or other relief by reason of having furnished such information, unless such information is 
false and the person providing such information knew or had reason to believe such information 
was false. | ; 


History: Laws 1979, ch. 169, § 3. Applicability of section. — In order to assert the 
ANNOTATIONS protection of this section, an individual must be providing 


information to the review organization. Thus, since the 
Act's qualified immunity replaces common law facts were not disputed that the alleged defamatory state- 


absolute immunity. — This act abolishes any common- ments were made during conversations with individuals 


law absolute immunity available to review organization who were not members of the review organization, this 
participants prior to its enactment, establishing instead a section did not apply. Leyba v, Renger, 874 F. Supp.,.1218 
qualified immunity. Leyba v. Renger, 1992-NMSC-061, 114 (D.N.M, 1994). 

N.M. 686, 845 P.2d 780, by 


41-9-4, Limitation on liability for members of review organizations. 


No person who is a member or employee of, who acts in an advisory capacity to or who furnishes 
counsel or services to a review organization shall be liable for damages or other relief in any action 
brought by a person or persons whose activities have been or are being scrutinized or reviewed by 
a review organization by reason of the performance by the person of any duty, function or activity 
of such review organization, unless the performance of such duty, function or activity was done 
with malice toward the person affected thereby. No person shall be liable for damages or other 
relief in any action by reason of the performance of the person of any duty, function or activity as a 
member of a review organization or by reason of any recommendation or action of the review orga- 
nization when the person acts in the reasonable belief that the person's action or recommendation 
is warranted by facts known to the person or the review organization after reasonable efforts to 
ascertain the facts upon which the review organization's action or recommendation is made: 


History: Laws 1979, ch. 169, § 4. process is reasonable, To rebut the presumption, plaintiff 
. must show that the fact-finding process was not reasonable 
ANNOTATIONS in its totality. The act does not'require that participants at 


every level of a peer review action perform an independent 


Act's lified i it ] 1 Tt t ‘ 
een mit a investigation of the facts, Participants in later stages of the 


absolute immunity. — This act abolishes any common- : ; } : 
law absolute immunity available to review organization review process are entitled to rely on information gathered 
participants prior to its enactment, establishing instead a in earlier stages. The presumption of reasonableness is 
qualified immunity. Leyba v. Renger, 1992-NMSC-061, 114 not overcome simply by identifying one piece of factually 
N.M. 686, 845 P.2d 780. questionable evidence upon which a peer review commit- 

Applicability of section. — Under this section, liabil- tee relied or by questioning the integrity or motivations 
ity for statements is limited to those motivated by malice of individuals conducting the peer review. The failure of 
and is also limited to a person who is either a member professional peer review to comply with defendant's appli- 
of or an employee of the review organization, or a person cable peer review process does not render the fact-finding 


who acts in an advisory capacity to or furnishes counsel or process unreasonable. Summers v. Ar dent Health Serv S, 
services to the review organization. Leyba v. Renger, 874 LLC, 2011-NMSC-017, 150 N.M. 123, 257 P.3d 943, rev'g 


F Supp. 1218 (D.N.M. 1994) 2010-NMCA-026, 147 N.M. 506, 226 P.3d 20. 
Immunity under the?fedéral Health Cake Quality Investigation by plaintiff's medical peers was rea- 


Improvement Act. — The Health Care Quality Improve- sonable as a matter of law. — Where defendant sus- 
ment Act, 42 U.S.C, §§ 11101 -11152 (1986) creates a re- pended plaintiff's medical privileges based on plaintiff's 


buttable presumption of immunity from damages for par- use of inappropriate sexually explicit language with pa- 


+: : ‘ : ‘f th : tients; defendant claimed immunity from suit under 42 
Eolpants 6+ profsesjanal pest rece eedene It ine review” UAC. §11112 of the Health Care Quality Act of 1986; the 
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suspension was based primarily on a consideration by an medical executive committee, an appeal to a professional 
ad hoc review committee of notes taken by a case manager review committee at which plaintiff presented evidence 
during a telephone interview of the complaining patient and cross-examined witnesses, a final review by defen- 
after the patient had been discharged from the hospital; .dant’'s appellate review committee, and a review by de- 
neither the case manager nor the complaining patient -fendant's board of trustees of the entire record, the fact- 
were ever, contacted or questioned by defendant regard- finding process conducted. by defendant was reasonable 
ing the incident; and plaintiff's privileges were suspended as a matter of law. Summers. v. Ardent Health Serus., 
after two investigations by separate ad hoc committees LLC, 2011-NMSC-017, 150 N.M, 243, 257 P.3d 943, rev'g 
that included a review of the records of plaintiff's patients, 2010-NMCA-026, 147 N. M. 506, 226 P.3d 20. 


reviews of the ad hoc committee reports by defendant's 


41-9-5. Confidentiality of records of review organization. 


A. Except as provided in Subsection B of this section, all data and information acquired by 
a review organization in the exercise ‘of its duties and functions shall be held:in confidence and 
shall not be disclosed to anyone except to the extent necessary to carry out one or more of the 
purposes of the review organization or in a judicial appeal from the action of the review orga- 
nization. No person described in Section 41-9-4 NMSA 1978 shall disclose what transpired at a 
meeting of a review organization except to’the extent necessary to carry out one or more of the 
purposes of the review organization, in a judicial appeal from the action of the review organiza- 
tion or when subpoenaed by the New Mexico medical board. Information, documents or records 
otherwise available from original sources shall not be immune from discovery or use in any civil 
action merely because they were presented during proceedings of a review organization; nor 
shall any person who testified before a review organization or who is a member of a review orga- 
nization be prevented from testifying as to matters within the person's knowledge, but. a witness 
cannot be asked about opinions formed by the witness as a result of the review organization's 
hearings. 

B. Information; documents ‘or records that were not generated exclusively for, but were 
presented during, proceedings of a review organization shall be produced to the New Mexico 
medical board by the review organization or any other person possessing the information, docu- 
ments or records in response to an investigative subpoena issued pursuant to Section 61-6-23 
NMSA 1978 and shall be held in confidence by the New Mexico medical board pursuant to 61- 
6-34 NMSA 1978. Nothing in this section shall be construed to permit the New Mexico medical 
board to issue subpoenas requesting that any person appear to testify regarding what trans- 
pired at a meeting of a review organization or opinions formed as a result of review organiza- 
tion proceedings. 


History: Laws 1979, ch. 169, § 5; 2011, ch. 121, § 1. (1) this section provides a blanket confidentiality provi- 


The 2011 amendment, effective June 17, 2011, re- sion for peer review proceedings, and therefore plaintiff, 
quired health care review organizations to respond to sub- as a peer reviewer, is a member of the protected class, (2) 
poenas issued by the medical board for non-testimonial the legislature intended to create an implied cause of ac- 
information, documents and records presented at proceed- tion because violating the statute is a wrongful act, and 
ings of the organization. © where the violation results in damage to a member of the 


protected class, the right to,recover damages is implied, 


ANNOTATIONS and (3) an implied cause of action furthers the purpose of 

Implied private right of action. — In determining the statute because upholding the peer review; integrity 
whether a statute implies a private right of action, three under ROIA is best accomplished with an implied civil 
factors to.consider are (1) whether the statute was en- cause of action for violations of peer review confidential- 
acted for the special benefit of a class of which the plaintiff ity, Yedidag v. Roswell Clinic Corp., 2015-NMSC-012, aff'g, 
is a member, (2) whether there is any indication of legisla- 2013-NMCA-096, 314 P.3d 243. 
tive intent, explicit or implicit, to create or deny a private Mandatory rule of law. — By its plain language, this 
remedy, and (3) whether a private remedy would frustrate section is a mandatory rule of law, stating that no person 
or assist the underlying purpose of the legislative scheme, shall disclose what transpired ata meeting of a review or- 
Yedidag v. Roswell Clinic Corp., 2015-NMSC-012, aff'g ganization except for the purposes listed in the statute; as 
2013-NMCA-096, 314 P.3d 243. — a mandatory rule of law, the provision is incorporated into 

Where plaintiff an employee-physician of employer physician-reviewer employment contracts and parties are 
medical center (employer), participated in a peer review precluded from contractually avoiding application of the 
of another employee-physician of employer, employer uti- rule. Yedidag v. Roswell Clinic Corp., 2015-NMSC-012, 
lized confidential peer review information to justify termi- aff'g 2013-NMCA-096, 314 P.3d 243. 
nating plaintiff; this section of the Review Organization Where plaintiff, an employee-physician , of employer 
Immunity Act (ROIA) [41-9-1 through 41-9-7 NMSA 1978] medical center (employer), participated in a peer review of 
provided plaintiff with a private right of action because another employee-physician of employer, employer utilized 
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confidential peer review information to justify terminating review organization in the exercise of its duties and func- 
plaintiff; this section provided a basis to imply, as a matter tions were not harmful to the defendant on the issue of 
of law, that there would not be any adverse consequences liability and contained information that the plaintiff could 
to plaintiffs employment resulting from his actions during obtain from discoverable hospital and personnel records, 
the peer review process. Yedidag v. Roswell Clinic Corp., the plaintiff failed to satisfy his burden of showing that 
2015-NMSC-012, aff'g 2018-NMCA-096, 314 P.3d 243, the documents were critical to his cause of action. Chavez 
Private right of action. — A member of a peer re- v. Lovelace Sandia Health Sys,, 2008-NMCA-104, 144 
view organization can bring a private cause of action N.M. 578, 189 P.3d 711. 
for an alleged violation of the confidentiality provisions Immunity from discovery. — Where a party seeks 
of 41-9-5 NMSA 1978. Yedidag v.Roswell Clinic Corp., to immunize from discovery data or information acquired 
2013-NMCA-096, cert. granted, 20183-NMCERT-009., by a review organization in the exercise of its duties and 
Where plaintiff, who was employed as a surgeon by de- functions, and opinions formed as a result of the review 
fendant, attended a peer review meeting together with organization's hearings, the burden rests upon that party 
other physicians and members of defendant's adminis- to prove that the data or information was generated ex- 
tration and management staff; during the meeting, plain- clusively for peer review and for no other purpose, and 
tiff participated in the review of a colleague's surgical that opinions were formed exclusively as a result of peer 
care and treatment of a patient; plaintiff questioned the review deliberations. If the evidence was neither gener- 
colleague about the surgical treatment of the patient and ated nor formed exclusively for or as a result of peer re- 
the events that led to the patient's death; after the meet- view, it shall not be immune from discovery unless it is 
ing ended, two members of defendant's staff who were shown to be otherwise available by the exercise of reason- 
present at the meeting reported to members of defen- able diligence. Southwest Cmty. Health Servs. v. Smith, 
dant's administration and management staff who where 1988-NMSC-035, 107 N.M. 196, 755 P.2d:40. 
not present at the meeting that plaintiff had engaged in Under the doctrine of "self-critical analysis" immunity, 
unprofessional and aggressive behavior at the meeting as contemplated by this section, records relating to a mor- 
by verbally attacking the colleague whose case was un- bidity and mortality review are confidential and not sub- 
der review and engaging in disruptive behavior; and two ject to discovery in a medical malpractice action. Weekoty 
days after the meeting, defendant terminated plaintiff v. United States, 30 F. Supp. 2d 1343 (D.N.M. 1998). 
for unprofessional behavior and language and disruptive Production of confidential information, — Where 
behavior, plaintiff had a private cause of action against information is ruled confidential and the party seeking ac- 
defendant for the alleged violation of 41-9-5 NMSA 1978, cess satisfies the trial court that the information is critical 
Yedidag v. Roswell Clinic Corp., 2018-NMCA-096, cert. to the cause of action or defense, the trial court shall compel 
granted, 2013-NMCERT-009. production of such evidence. Southwest Cmty. Health Servs, 
Trial court is required to make a finding on v. Smith, 1988-NMSC-035, 107 N.M. 196, 755. P.2d 40. 
exclusivity. — Where the defendant showed that cre- This section does not create an evidentiary privi- 
dentialing and quality management documents were lege in civil litigation, and thus does not come into di- 
acquired by a review organization in the exercise ofits rect conflict: with Rule 11-501; NMRA. Southwest Cmty. 
duties and functions, and the district court, following an Health. Servs, v. Smith, 1988-NMSC-035, 107 N.M.. 196, 
in camera review of the documents, found that the docu- 755 P.2d 40. 
ments were "innocuous and routine", the court's finding Am. Jur. 2d, A.L.R. and C.J.S. references. — Right 
was insufficient to support. the court's determination of voluntary disclosure of privileged proceedings of hos- 
that the defendant had failed to satisfy its burden of pital medical review or doctor evaluation processes, 60 
proof that the documents were generated exclusively for A.L.R.4th 1273: 
peer review and for no other purpose. Chavez v. Lovelace Scope and extent of protection from disclosure of medi- 
Sandia Health Sys.,2008-NMCA-104, 144 N.M..578, 189 ‘cal peer review proceedings relating to claim in medical 
P.3d 711. malpractice action, 69 A.L.R.5th 559. 


Criticality not shown. — Where credentialing and — 
quality management documents that were acquired by a 
41-9-6. Penalty for violation. 


Any disclosure other than that authorized by the Review Organization Immunity Act of. data 
and information acquired by a review organization or of what transpired at a review organization 
meeting is guilty of a petty misdémeanor and shall be punished by imprisonment for not to exceed 
six months or by a fine of not more than one hundred dollars ($100), or both. 


History: Laws 1979, ch. 169,86. — T ‘nortostord Witlidetl a ry; | 


41-9-7. Protection of patient. 


Nothing contained in the Review Organization Immunity Act shall be construed to relieve any 
person of any liability which the person has incurred or may incur to a patient as a result of fur- 
nishing health care services to such patient. 


History: Laws 1979, ch. 169,87. © ia Severability. — Laws 1979, ch.'169, § 8 provided 
for the severability of the act if any part or application 
thereof was held invalid. 
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ARTICLE 10 
Food Donors Liability 


Sec, i Sec. 
41-10-1. Short title. 41-10-4. Community college culinary programs as dis- 
41-10-2, Definitions. tributors of food. 


41-10-38. Food donors liability protection; purpose; donors 41-10-5. Donated game meat products. 
or distributors of canned: or perishable . 
food; limit on liability for injury. 


41-10-1. Short title. 


This act [41-10-1 through 41-10-3 and 41-10-4 NMSA 1978] may be cited as the "Food Donors 
Liability Act". | 


History: Laws 1981, ch. 100, § 1. Cross references. — For Food Products: Delivery 
Compiler's notes. — "This act" refers to Laws 1981, Guarantee Act, see ch. 57, art. 24 NMSA 1978. 

ch. 100, §§ 1 through 3. Laws 1993, ch. 138, § 1 enacted 

a new section of the Food Donors Liability Act which was 

compiled as 41-10-4 NMSA 1978. 


41-10-2. Definitions. 


As used in the Food Donors Liability Act: 

A. "canned food" means any food commercially processed and prepared for human consumption; 

B. "gleaner" means any person who harvests for free distribution any part or all of an agricul- 
tural crop that has been donated by the owner; 

C. "nonprofit organization" means any organization which was organized and is operated for 
charitable purposes and meets the requirements set forth in Section 170 of the Internal Revenue 
Code; 

D. "perishable food" means any food that may spoil or otherwise become unfit for human con- 
sumption because of its nature, type or physical condition. "Perishable food" includes but is not 
limited to fresh or processed meats, poultry, seafood, dairy products, bakery products, eggs in the 
shell, fresh fruits or vegetables and foods that have been packaged, refrigerated or frozen; and 

E. "person who donates food" means any individual, partnership, corporation, association, gov- 
ernmental entity or public or private organization of any character which gives food to others, 
including restaurants, grocery stores, retail and wholesale businesses and community colleges 
which give or otherwise provide food, directly or indirectly, to the needy or indigent, 


History: Laws 1981, ch. 100, § 2; 1989, ch. 168, § 1; The 1993 amendment, effective June 18, 1993, in- 
1993, ch. 133, § 2. ; serted "and community colleges" in Subsection E and 
Cross references. — For Section 170 of the Internal made a minor stylistic change. 
Revenue Code, see 26 U.S.C. § 170, The 1989 amendment, effective June 16, 1989, substi- 


tuted "170" for "70" in Subsection C, and added Subsection E. 


41-10-3. Food donors liability protection; purpose; donors or 
distributors of canned or perishable food; limit on liability 
for injury. 


A. Notwithstanding any other provision of law, any person who donates food in good faith, in- 
cluding the good-faith donor of any perishable or canned food, apparently fit for human consump- 
tion, to a bona fide charitable or nonprofit organization or municipality for free distribution or a 
gleaner of any perishable food, apparently fit for human consumption, shall not be subject to any 
criminal penalty or be liable for any civil damages arising from the condition of the food unless an 
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injury arising from the food is caused by the gross negligence, recklessness or intentional conduct 
of the person who donates the food. 

B. Notwithstanding any other provision of law, a bona fide charitable or nonprofit organiza- 
tion or municipality which in good faith receives food, apparently fit for human consumption, and 
distributes it at no charge shall not be subject to any criminal penalty or be liable for any civil 
damages resulting from the condition of the food unless an injury arising from the food is caused 
by'the gross negligence, recklessness or intentional conduct of the organization. 

C. This section does not restrict the authority of an appropriate governmental agency to regu- 
late or ban the use of any food for human consumption. 


History: Laws 1981, ch. 100, § 3; 1987, ch. 137, § 1; catchline; and in Subsection A inserted "any person who 


1989, ch. 168, § 2. donates food in good faith, including" near the beginning 
The 1989 amendment, effective June 16, 1989, in- of the subsection and substituted "person who donates the 


serted "Food donors liability protection; purpose" in the food" for "donor or gleaner" at the end of the subsection. * 


41-10-4. Community college culinary programs as distributors of food. 


Culinary programs at community colleges may prepare food to be delivered off campus for do- 
nation to social service agency clients or food provider programs to the needy, indigent or hungry. 


History: Laws 1993, ch. 133, § 1. 


41-10-5. Donated game meat products. 


A. Wild game meat products may be donated by hunters, taken to a commercial meat processor 
for preparation and delivery to charitable, religious or other nonprofit organizations and served 
for human consumption at no charge if transported, stored and processed according to procedures 
established by the department of environment. 

B. For purposes of this section, "wild game" means deer, elk, antelope, caribou, ibex, oryx and 
Barbary sheep. 


History: Laws 1997, ch. 78, § 1. IV, § 28, is effective on June 20, 1997, 90 days after ad- 


Effective dates. — Laws 1997, ch. 78 contained no ef- journment of the legislature. 
fective date provision, but, pursuant to N.M. Const., art. 


Alcoholic Licensees Liability 


Sec. 
41-11-1. Tort liability for alcoholic liquor sales or service. 


41-11-1. Tort liability for alcoholic liquor sales or service. 


A. “No civil liability shall be predicated upon the breach of Section 60-7A-16 NMSA 1978 by a 

licensee, except in the case of the licensee who: 

(1) sold or served alcohol to.a person who was intoxicated; 

(2) it was reasonably apparent to the licensee that the person buying or apparently receiv- 
ing service of alcoholic beverages was intoxicated; and 

(3) the licensee knew from the circumstances that the person buying or receiving service 
of alcoholic beverages was intoxicated. 

B. No person who was sold or served alcoholic beverages while intoxicated shall be entitled to 
collect any damages or obtain any other relief against the licensee who sold or served the alcoholic 
beverages unless the licensee is determined to have acted with gross negligence and reckless dis- 
regard for the safety of the person who purchased or was served the alcoholic beverages. 
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C. No licensee is chargeable with knowledge of previous acts by which a oe hace intoxi- 
cated at other locations unknown to the licensee. 

D.. As used in this section: 

(1) » "licensee" means a person licensed ieee the provisions of the Liquor Contra} Act [60- 
38A-1 NMSA 1978] and the agents or servants of the licensee; and 

(2) "intoxicated" means the impairment of a person's mental-and physical, ‘union as a 
result of alcoholic beverage use so as to substantially diminish that person's ability to think and 
actin a manner in which an ordinary [ordinarily] prudent person, in full wasinay of His facul- 
ties, would think and act under like circumstances. ; ) 

E. No person who has gratuitously provided alcoholic Gauariven toa guest in a Kontak setting 
may be held liable in damages to any person:for bodily injury, death or property damage arising 
from the intoxication of the social guest unless the alcoholic beverages | were provided ee ear in 
disregard of the rights of others, including the social guest. . 

F. A licensee may be civilly liable for the negligent violation of Sections 60- 7B-1 and. 60- 7B- 
1.1 NMSA 1978. The fact-finder shall consider all the circumstances of the sale in determining 
whether there is negligence such as the representation used to obtain the alcoholic beverage. It 
shall not be negligence per se to violate Sections 60-7B-1 and 60-7B-1.1 NMSA 1978. 

G. A licensee shall not be held civilly Hable pursuant to the provisions of Subsection F of this 
section except when: 

(1) itis demonstrated by the preponderance of the evidence that the licensee knew, or that 
a reasonable person in the same circumstances would have known, that the person who received 
the alcoholic beverages was a minor; and 

(2) licensee's violation of Section 60-7B-1 or 60-7B-1.1 NMSA 1978 was a proximate cause 
of the plaintiff's injury, death or property damage. 

H. ‘No person may seek relief in a civil claim against a licensee or a social host for injury or 
death or damage to property which was proximately caused by the sale, service or provision of al- 
coholic beverages except as provided in this section. M 

I. Liability arising under this section shall not exceed fifty thousand ‘dollars ($50,000) for bodily 
injury to or death of one person in each transaction or occurrence or, subject to that limitation for 
one person, one hundred thousand dollars ($100,000) for bodily injury to or death of two or more 
persons in each transaction or occurrence, and twenty thousand dollars ($20, 000) for property 


damage in each transaction or occurrence. 


History: Laws 1983, ch, 328, § 1; 1985, ch. 191, § 1; 
1986, ch. 100, § 1. 

Emergency clauses. — Laws 1986, ch. 100, § 2 contained 
an emergency clause and was approved March 5, 1986. 


ANNOTATIONS 


Constitutionality. — The damage limitation in Sub- 
section I has no substantial relationship to a legitimate 
or important governmental purpose and is constitution- 
ally invalid as violative of the Equal Protection Clause 
of the New Mexico Constitution. Richardson v, Carnegie 
Library Restaurant, Inc., 1988-NMSC-084, 107 N.M, 688, 


763 P.2d 1158, overruling the adoption of intermediate ~ 


scrutiny analysis, but approving the result, Trujillo v. 
City of Albuquerque, 1998-NMSC-031, 125 N.M, 721, 965 
P.2d 305. 

Subsection A not applied retroactively, — In a case 
against an absent owner-lessor of a liquor license, arising 
out of the lessee's service of alcohol to an intoxicated ‘pa- 
tron who injured third parties (the plaintiffs), Subsection 
A, enacted in 1988, under which .the absent owner-lessor 
is liable for the acts of a lessee not in the employ of the 
licensee, was not applicable. At the time of the injury in 
1982 the cause of action created by 60-3A-2 NMSA 1978 
inured to the plaintiffs as a vested right, and the the court 
could not apply Subsection A retroactively against the 
plaintiffs and divest them of that right. Ashbaugh v. Wil- 
liams, 1987-NMSC-120, 106 N.M. 598, 747 P.2d 244, 


Subsection B. — Subsection B, effective June 14, 1985, 
creates a cause of action for a patron based upon the tav- 


_ernkeeper's gross negligence or reckless disregard for the 


safety of the patron in the sale or service of alcohol. Tru- 
jillo.v, Trujillo, 1986-NMCA-052, 104 N.M. 379, 721 P.2d 
1310, cert. denied, 104'N.M. 289, 720 P.2d 708. 
Subsection B does not limit the common law liabil- 
ity recognized in Baxter v. Noce, 1988-NMSC-024, 107 
N.M, 48, 752 P.2d 240; Murphy v. Tomada Enters., Inc., 
1991- NMCA- 118, 112 NM. 800, 819 P.2d 1358. 
Subsection B was intended to expand upon common-law 
liability, not restrict it, Murphy v. Tomada Enters., Ine, 
1991-NMCA-113, 112 N.M: 800, 819 P.2d 1358. 
Subsection B relates only to injury to a patron to the 
extent that it-is proximately caused by the patron's own 
intoxication, not by the intoxication of another patron. 
Murphy v. Tomada Enters., Inc., 1991-NMCA-113, 112 
N.M. 800, 819 P.2d 1358. 
Subsection E applies to all social hosts. — The Li- 


.quor Liability Act does not limit the liability of a social’ 


host to private settings, but permits a cause of action 
against a social host who recklessly provides alcohol to a 
guest when the alcohol is consumed in a licensed. estab- 
lishment, Delfino v. Griffo, 2011-NMSC- 015, 150.N.M. 97, 
257 P.8d 917. 

Liquor licensee and social host have concurrent 
liability. — The Liquor Liability Act permits a cause of 
action against a liquor licensee and a social host for the 
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same events. Delfino v. Griffo, 2011-NMSC-015, 150 N.M. 
97, 257 P:3d 917. 

Factors establishing a social host/guest relation- 
ship. — Social hosting need not occur in a home. One 
may host in a bar or restaurant where the actual deliv- 
ery of the alcoholic beverages to guests is performed by 
a licensed server. Factors that determine whether one is 
a social host in a public establishment are whether the 
alleged social host exercised some control over the guests 
and the provision of the alcohol consumed by the guests, 
whether the alleged social host convened the gathering 
for a specific purpose or benefit to the social host, and 
whether the alleged social host intended to act as a host of 
the event by arranging for the service of and full payment 
of all food and beverages served to the guests. Delfino v. 
Griffo, 2011-NMSC-015, 150 N.M. 97, 257 P.3d 917. 

Defendants were acting as social hosts. — Where 
the representatives of individual pharmaceutical com- 
panies invited an employee of a doctor's office to a busi- 
ness luncheon that was organized for business purposes 
under the corporate policies of the pharmaceutical com- 
panies that authorized the representatives to entertain 
physicians and their staff through the purchase of food 
and alcohol in order to develop business goodwill and to 
increase sales; the representatives arranged the business 
luncheon, paid for all of the many alcohol beverages the 
employee consumed over an eight-hour period at multiple 
licensed establishments, accompanied the employee at 
and between the multiple establishments, and escorted 
the employee to the employee's car at the end of the 
evening; and the employee struck plaintiffs car shortly 
after leaving the representatives, the pharmaceutical 
companies were acting as social hosts. Delfino ‘v. Griffo, 
2011-NMSC-015, 150 N.M. 97, 257 P.3d 917. 

Selling or giving liquor to minors. — An allegation 
of a breach of 60-7B-1.1 NMSA 1978 (now 60-7B-1 NMSA 
1978) which caused injury to plaintiffs states a claim for 
relief and that claim is not barred by the prospectivity 
rule stated in Lopez v. Maez, 1982-NMSC-103, 98 N.M. 
625, 651 P.2d 1269; Walker v. Key, 1984-NMCA-067, 101 
N.M. 6381, 686 P.2d 973. 

Recovery by intoxicated passenger. — An intoxi- 
cated passenger of a vehicle has a cause of action against 
a tavern that served alcohol, in violation of this section, to 
both the passenger and the driver of a vehicle that subse- 
quently was involved in an accident. The plaintiff's negli- 
gent conduct in voluntarily drinking does not bar plaintiffs 
recovery completely, but serves only to reduce the amount 
of recovery under the principles of comparative negligence. 
Baxter v. Noce, 1988-NMSC-024, 107 N.M. 48, 752 P.2d 240 
(decided under facts existing prior to 1985 amendment). 

Basis for liability. — A finding that a tavernkeeper 
acted with gross negligence and reckless disregard for 
the safety of a customer, who was killed while riding as 
a passenger in another customer's vehicle, was not nec- 
essary to establish liability. Liability of the tavernkeeper 
could be predicated on serving liquor to the customer 
who drove the vehicle. Murphy v. Tomada Enters., Inc., 
1991-NMCA-113, 112 N.M. 800, 819 P.2d 1358. 

Common law dram shop claims not preempted. — 
Section 41-11-1 NMSA 1978 does not preempt all common 
law claims against non-licensee tavernkeepers, Mendoza 
v. Tamaya Enters., Inc., 2011-NMSC-030, 150 N.M. 258, 
258 P.3d 1050, aff'g 2010-NMCA-074, 148 N.M. 534, 238 
P.3d 903. 

Types of common law dram shop claims. — The 
common law recognizes a third-party claim and a pa- 
tron claim against. non-licensee tavernkeepers for over 
service of alcohol. Mendoza v. Tamaya Enters., Inc., 
2011-NMSC-030, 150 N.M. 258, 258 P8d 1050, affg 
2010-NMCA-074, 148 N.M. 534, 238 P.3d 903. 

Proof required to recover under common law 
dram shop claims. — A patron common law claim 


ALCOHOLIC LICENSEES LIABILITY 


41-11-1 


requires proof of gross negligence and reckless disre- 
gard for the safety of the patron. A third-party common 
law claim requires proof of simple negligence. Mendoza v. 
Tamaya Enters., Inc., 2011-NMSC-030, 150 N.M. 285, 258 
P.3d 1050, affg 2010-NMCA-074, 148'N.M. 534, 238 P.3d 
903. 

Suit by passenger of a motor vehicle sues as 
a third party. — A passenger sues as a third party, 
whether under 41-11-1 NMSA 1978 or common law, and 
must prove that the tavern was negligent and that the 
passenger's damages were proximately caused by the tav- 
ern. Mendoza v. Tamaya Enters., Inc., 2011-NMSC-030, 
150 N.M. 285, 258 P.3d 1050, aff'g 2010-NMCA-074, 148 
N.M., 534, 238 P.3d 903. 

Suit by driver of a motor vehicle sues as a patron. 
— An intoxicated driver sues as a patron, whether under 
41-11-1 NMSA 1978 or common law; and must prove that 
the tavern acted with gross negligence and in reckless dis- 
regard for the driver's safety and that the driver's damages 
were proximately caused by the tavern. Mendoza v. Tamaya 
Enters., Inc., 2011-NMSC-030, 150 N.M. 285, 258 P.38d 1050, 
aff'g 2010-NMCA-074, 148 N.M. 534, 238 P.3d 903. 

Dram shop liability. — Where decedents attended a 
wedding reception at a Pueblo casino where decedents were 
served alcoholic beverages and became intoxicated; casino 
employees continued to ‘serve alcohol to decedents despite 
their apparent intoxication; decedents left the casino and 
were killed when their vehicle left the road and rolled over; 


_ the casino was licensed to sell alcohol by the Pueblo; and 
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the Pueblo liquor ordinance imposed a duty not to serve 
alcohol to an intoxicated person, plaintiffs could pursue 
third-party and patron common law dram shop causes 
of action against defendant. Mendoza v. Tamaya Enters., 
Inc., 2011-NMSC-030, 150 N.M. 285, 258 P.3d 1050, aff'g 
2010-NMCA-074, 148 N.M. 534, 238 P.3d 903. 

Proof of "reasonably apparent" intoxication. — 
The reasonably-apparent prong in the Dram Shop Liabil- 
ity Act creates an objective standard. Estate of Gutierrez 
v. Meteor Monument, LLC, 2012-NMSC-004, 268 P.3d 515. 

Circumstantial evidence at a time other than the time 
of service may be sufficient to prove what was reasonably 
apparent to the server regarding the level of a patron's 
intoxication at the time the patron was served. Estate of 
Gutierrez v. Meteor Monument, LLC, 2012-NMSC-004, 268 
P.3d 515. 

Proof of the identity of the server who actually sold or 
served alcohol to the patron is not a prerequisite to prov- 
ing dram shop liability. Estate of Gutierrez v. Meteor Mon- 
ument, LLC, 2012-NMSC-004, 268 P.3d 515. 

Sufficient evidence of "reasonably apparent" in- 
toxication. — Where the decedent was killed in a collision 
with the driver's vehicle; the driver was a daily patron of 
defendant's business, worked at defendant's business, was 
usually visibly intoxicated by 3:00 p.m., and bought beer 
only at defendant's place of business; defendant's employ- 
ees knew that the driver was an alcoholic, that the driver 
consumed alcohol while working, that defendant had been 
drinking all day on the day of the accident, and that the 
driver drove away from work after having consumed alco- 
hol; on the day of the accident, the driver consumed seven 
twelve-ounce cans of beer and a twenty-four-ounce can 
of malt liquor at defendant's place of business; the colli- 
sion occurred approximately one hour after the driver 
left defendant's place of business; at the accident scene, 
the driver appeared to be intoxicated, had slurred speech, 
blood shot eyes, and failed field sobriety tests; three and 
one-half hours after the accident, the driver's blood alco- 
hol level was 0.09 gms/100ml.; and there was no evidence 
identifying the employee who served the driver alcohol 
at defendant's place of business, there was sufficient evi- 
dence to support a jury finding that the driver was intoxi- 
cated at the time defendant's employees sold the driver 
beer and that it was reasonably apparent that the driver 
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was intoxicated. Estate of Gutierrez v. Meteor Monument, Law reviews. — For article, "Statutory Adoption of 
LLC, 2012-NMSC-004, 268 P.3d 515. Several Liability in New Mexico: A Commentary and 

Application of negligent entrustment of chattel to Quasi-Legislative History," see 18 N.M.L. Rev. 483 (1988). 
the sale of gasoline to intoxicated drivers. — The ap- _. For article, "The Impact of Non-Mutual Collateral. Es- 
plication of negligent entrustment of chattel to the sale - toppel on Tort Litigation Involving Several Liability," see 
of gasoline is consistent with New Mexico law and the 18 N.M.L. Rev. 559 (1988). 
weight. of authority; vendors of gasoline owe a duty to re- For note,""Tort Law - The Application of the Rescue Doc- 
frain from supplying.the gasoline for a vehicle to a driver trine Under Comparative Negligence Principles: Govich 
who the vendor knows or has reason to know is intoxi- v. North American Systems, Inc.," see 23 N.M.L. Rev, 349 
cated. Morris v, Giant Four Corners, Inc. , 2021-NMSC-028. (1998). 

Acommercial gasoline vendor owes a duty of care For article, "Bartlett Revisited: New Mexico Tort Law 
to third parties using the roadway to refrain from Twenty Years After the Abolition of Joint and Several Li- 
selling gasoline to a driver it knows or has reason ability — Part One," see 33 N.M.L. Rev. 1.(2003). 
to know is intoxicated. — In a case certified to the New Am, Jur. 2d, A.L.R. and C.J.S. references. — 45 Am. 
Mexico Supreme Court by the United States Court of Ap- Jur. 2d Intoxicating Liquors §§ 561 to 614. 
peals for the Tenth Circuit, where plaintiff, decedent's Products liability; alcoholic beverages, 42 A:\L.R.4th 253. 
father and personal representative of decedent's estate, Social host's liability for injuries incurred by third 
filed a wrongful death action alleging that defendant.neg- parties as a result of intoxicated guest's negligence, 62 
ligently entrusted gasoline to an intoxicated driver who A.L.R.4th 16, 
subsequently killed decedent in an automobile accident, Tort liability of college or university for injury suffered 
the supreme court concluded. that under New Mexico by student as a result of own or fellow student's intoxica- 
law and the doctrine of negligent entrustment of chat- tion, 62 A.L.R.4th 81, 
tel, a commercial gasoline vendor owes. to a,third party Validity, construction, and effect of statute. limiting 
using the roadway.a duty of care to refrain from selling amount recoverable in dram shop action, 78 A.L.R.4th 542. 
gasoline to a driver the vendor knows or has reason to Social host's liability for death or injuries incurred by 
know is intoxicated, Morris v. Giant Four. Corners, Inc,, person to whom alcohol was served, 54 A.L.R.5th 313. 
2021-NMSC-028., 48 C.J,S, Intoxicating Liquors §§ 429, 430. 

ARTICLE 12 
e , e e, : 
Athletic Organization Volunteers 
Sec, Sec. ' 
41-12-1. Athletic organization volunteer civil liability; 41-12-2. Interpretation. 


conviction of violation of law required. 


41-12-1. Athletic organization volunteer civil liability; conviction of 
violation of law required. | 


Any person or entity who acts without compensation and renders volunteer services as’a manager, 
coach, athletic instructor, umpire, referee or other league official in a formally organized nonprofit 
sports association for persons under the age of eighteen, to the extent not otherwise.covered by 
insurance, is not liable to any person for any civil damages as a result of any negligent acts or omis- 
sions in rendering those services or in conducting or sponsoring that sports program unless: 

A. the conduct of that person or entity falls substantially below the standards generally ac- 
cepted and practiced in the sport in like circumstances by similar persons or similar nonprofit 
associations rendering those services or conducting that program, 

B. . it was reasonably foreseeable that the person's or entity's conduct would create a substan- 
tial risk of injury or death to the person or property of another; and 

C. the harm complained of was not a part of the ordinary give ant take common to the particu- 
lar sport. 


History: Laws 1989, ch. 345, § 1. weergdaey Beale — Laws 1989, ch. 345, § 8 con- 
tained an emergency clause and was approved Apri 7, 1959, 


41-12-2. Interpretation. 


Nothing contained in this act [41-12-1, 41-12-2 NMSA 1978] shall be construed so as to affect or 
limit the liability of any person or entity identified in Section 1 [41-12-1 NMSA 1978] of this act 
which: 
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A. | relates to the transportation of participants in a sports program to or from a game, event or 
practice; or 
B. is not apart of a formally organized nonprofit sports program. 


History: Laws 1989, ch. 345, § 2... Emergency clauses. — Laws’ 1989, ch) 345, § 3 con- 
tained an emergency clause and was approved April 7, 1989. 
ARTICLE 13 ° 
Governmental Immunity 
Sec. Sec. 


41-13-1. Short title. 41-13-3. Governmental civil immunity established. 
41-13-2. Definitions. 


41-13-1. Short title. 


Sections 2 through 4 [41-13-1 through 41-13-83 NMSA 1978] of as act may be cited as the "Gov- 
ernmental Immunity Act". 


History: Laws 1999, ch. 268, § 2. IV, § 28, was effective on June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 268 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


41-13-2. Definitions. 


As used in the Governmental Immunity Act: 
A. "employment" includes services provided by an immune contractor; 
B. "governmental entity" means the state or a local public body; 
C. "immune contractor" means a person that: 
(1) is an independent contractor; and 
(2) contracts with a governmental entity to provide: 

(a) care for children in the custody of the human services department, corrections 
department or department of health, as a licensed foster parent, excluding foster parents certified 
by a licensed child placement agency; or 

_(b)_ services to the children, youth and families department or the corrections depart- 
ment as a licensed medical, psychological or dental arts practitioner; | 
(3) is a member of: 

(a) a state or local selection panel established pursuant to the Juvenile Community 
Corrections Act [Chapter 33, Article 9A NMSA 1978]; 

(b) astate or idea selection panel established pursuant to the Adult <a e Cor- 
rections Act [Chapter 33, Article 9 NMSA 1978]; 

(c) the board of directors of the New Miskico comprehensive health insurance pool; 

(d) a medical review board, a committee or panel established by the educational re- 
tirement board or the retirement board of the public employees retirement association; 

(e) the board of directors of the New Mexico educational assistance foundation; or 

(f) the board of directors of the New Mexico student loan corporation; or 

(4) is a volunteer, employee or board member of a court-created special advocate program; 

D. "local public body" means.a political subdivision of the state and its agencies, instrumentali- 
ties and institutions and a water and natural gas association organized pursuant to Chapter 3, 
Article 28 NMSA 1978; 

KE. "public employee" means a natural person that is an officer or employee af a governmental 
entity; and 

F. "state" means the state of New Mexico or any of its branches, agencies; departments, boards, 
instrumentalities or institutions. 
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History: Laws 1999, ch. 268, § 3. IV, § 23, was effective on June 18, 1999, 90 days after ad- 
Effective dates. — Laws 1999, ch. 268 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 


41-13-38. Governmental civil immunity established. 


A governmental entity, a public employee and an immune contractor are not liable for damages 
arising out of a claim based upon tort, contract or other civil law claim and caused directly or 
indirectly by the failure or malfunction of computer hardware, computer software, microchip con- 
trolled firmware or other equipment affected by. the failure to accurately or properly process dates 
or times if the failure or malfunction: 

A. occurred before December 31, 2005; 

B. .occurred within the scope of employment of the public employee or within the scope of the 
contract or the volunteer service program of the immune contractor; and 

C. was unforeseeable or was foreseeable but the plan or design, or both, for identifying and 
preventing it was prepared and implemented in good faith and with the exercise of ordinary 
care. 


History: Laws 1999, ch. 268, § 4. IV, § 23, was effective on June 18, 1999, 90 days after ad- 

Effective dates. — Laws 1999, ch. 268 contained no journment of the legislature. 
effective date provision, but, pursuant to N.M. Const., art. 

ARTICLE 14 
7 : 
Space Flight Informed Consent 

Sec. Sec. 
41-14-1. Short title, 41-14-38. Limited liability. 
41-14-2, Definitions. 41-14-4. Warning and acknowledgment required. 


Chapter 41, Article 14 NMSA 1978 may be cited as the "Space Flight Informed Consent Act". 


History: Laws 2010, ch. 8, § 1; 2013, ch. 181, § 1. The 2013 amendment, effective June 14, 2013, added 


Repeals. — Laws 2021, ch. 88, § 2, effective June 18, the NMSA chapter and article for the Space Flight In- 
2021, repealed Laws 2010, ch, 8, § 5, as amended by Laws formed Consent Act; and at the beginning of the sentence, 


2013, ch. 131, § 4, which would have repealed the Space changed "this act" to "Chapter 41, Article 14 NMSA 1978”. 
Flight Informed Consent Act, effective July 1, 2021. , 


41-14-2. Definitions. ) 


As used in the Space Flight Informed Consent Act: 

A. \"crew" means an employee of a space flight entity who performs activities in the course of 
that employment directly relating to the launch, reentry or other operation of or in a launch ve- 
hicle or reentry vehicle that carries human beings; 

B. "launch" means placing or trying to place a launch vehicle or reentry vehicle and any pay- 
load, crew or participant in a suborbital trajectory, in earth orbit in outer space or otherwise in 
outer space. "Launch" includes activities involved in the preparation of a launch vehicle or payload 
for launch when those activities take place at a launch site in New Mexico; 

C. "launch vehicle" means: 

(1) avehicle built to operate in, or place a payload or human beings in, outer space; or 
(2) a vehicle built to operate in, or transport a payload or human being by, suborbital 
flight; 

D. "participant” means an individual who is not crew and who is carried within a launch ve- 
hicle or reentry vehicle; 
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E. "participant injury" means an injury sustained by a participant, including bodily injury, 
emotional distress, death, property damage or any other loss arising from the participant's partici- 
pation in space flight activities; » 

F, "payload" means an object that a person undertakes to place in outer space by means of 
a launch vehicle or reentry vehicle, including components of the vehicle specifically designed or 
adapted for that object; ) 

G. "reenter" or "reentry" means to purposefully return or attempt to return a reentry vehicle 
and its payload, crew or participants from earth orbit or from outer space to earth; 

H. "reentry vehicle" means a vehicle, including a reusable launch vehicle, designed to te 
from earth orbit or outer space to earth substantially intact; 

I, "space flight activities" means: 

(1). activities, including crew training, involved in the preparation of a launch vehicle, pay- 
load, crew or participant for launch; ; 

(2) the conduct of a launch; 

(3) activities, including crew training, involved in the preparation of a reentry vehicle and 
payload, crew or participant; and 

(4) the conduct of a reentry; and 

J. "space flight entity" means: . 

(1) a public or private entity holding a United States federal aviation administration 
launch, reentry, operator or launch site license, permit or other authorization for space flight ac- 
tivities; or 

(2) a manufacturer or supplier of components, services or vehicles used by the entity that 
has been reviewed by the United States federal aviation administration as part of issuing such a 
license, permit or authorization. 


History: Laws 2010, ch. 8, § 2; 2018, ch. 181, § 2; The 2013 amendment, effective June 14, 2018, de- 
2021, ch, 88, § 1. fined additional terms to expand the application of the 

Repeals. — Laws 2021, ch. 88, § 2, effective June 18, act; added Subsections A through C and E through H; in 
2021, repealed Laws 2010, ch. 8, § 5, as amended by Laws Subsection I, in the;introductory sentence, after "means", 
2018, ch. 131, §. 4, which would have repealed the Space deleted "launch services or reentry services as those 
Flight Informed Consent Act, effective July 1, 2021. terms are defined in 49 U.S.C. Section 70102"; added 

The 2021 amendment, effective June 18, 2021, re- ‘Paragraphs (1) through (4) of Subsection I; in Paragraph 
vised the definition of "launch vehicle",,:as used in ithe (1) of Subsection J, after "launch site license", added 
Space Flight Informed Consent Act; and in Subsection C, "permit or other authorization"; and added Paragraph 
Paragraph C(2), after "a", deleted "suborbital rocket" and (2) of Subsection J. 


added "vehicle built to operate in, or transport a payload 
or human being by, suborbital flight". 


41-14-3. Limited liability. 


A. Except as provided in Subsection B of this section, a space flight entity is not liable for in- 
jury to or death of a participant resulting from the inherent risks of space flight activities so long 
as the warning contained in Section 41-14-4 NMSA 1978 is distributed and signed as required. 

xcept as provided in Subsection B of this section, a participant or participant's representative 
may not maintain an action against or recover from a space flight entity for the loss, damage 
or death of the participant resulting exclusively from any of the inherent risks of space flight 
activities. 

B. Subsection A of this section does not prevent or limit the liability of a space flight entity if 
the space flight entity: 

(1) commits an act or omission that constitutes willful, wanton or reckless disregard for 
the safety of the participant and that act or omission proximately causes injury, damage or death 
to the participant; 

(2) has actual knowledge or reasonably should have known of a dangerous condition on 
the land or in the facilities or equipment used in the space flight activities and the danger proxi- 
mately causes injury, damage or death to the participant; or 

(3) intentionally injures the participant. 
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C. Aspace flight entity shall present to and file with the spaceport authority a certificate of in- 
surance coverage in the amount of at least one million dollars ($1,000,000) that covers liability by 
the space flight entity for all space flight activities. No space flight entity that fails to maintain the 
insurance requirements of this section shall receive en! of the protections afforded by the ie 
Flight Informed Consent Act. i 

D. The limitation on legal liability cRvided toa space flight entity by the Sek Flight: In- 
formed Consent Act is in addition to any other limitation of legal meisiars otherwise peop ace by 
law. 


History: Laws 2010, ch. 8, § 3; 2013, ch. 131, § 3. immunity for space flight entities" and added "Limited li- 


Repeals. — Laws 2021, ch. 88, § 2, effective June 18, ability"; in Subsection A, in the first sentence, after "Sec- 
2021, repealed Laws 2010, ch. 8, § 5, as amended by Laws tion", deleted "4 of the Space Flight Informed Consent 
2018, ch. 131, '§ 4, which would have repealed ‘the Space Act" and added "41-14-4 NMSA 1978"; in Paragraph (1) 
Flight Informed Consent Act, effective July 1, 2021. of Subsection B, after "omission that constitutes", deleted 

The 2013 amendment, effective June 14, 2013, “gross negligence or" and after "wanton or", added "reck- 
changed the circumstances under which a space flight less"; and added Subsection C, : 


entity is liable under the act; in the title, deleted "civil 


41-14-4, Warning and acknowledgment required. 


A. Aspace flight entity providing space flight activities to a participant, whether the activities 
occur on or off the site of a facility capable of launching a suborbital flight, shall have each partici- 
pant sign a warning statement. The warning statement shall contain, ata minimum, the following 
statement: 


"WARNING AND ACKNOWLEDGMENT 


I understand and acknowledge that under New Mexico law, there is no liability for injury to or 
death sustained by a participant in a space flight activity provided by a space flight entity if the 
injury or death results from the inherent risks of the space flight activity. Injuries.caused by the 
inherent risks of'space flight activities may include, among others, death, bodily injury, emotional 
injury or property damage. I assume all risk of participating in this space flight activity." 

B. Failure to provide the warning statement requirements in this section to.a participant shall 
prevent a space flight entity from invoking the immunity provided by this section with regard to 
that participant. i 


History: Laws 2010, ch. 8, § 4. Effective dates. — Laws 2010, ch. 8 contained no ef: 


Repeals. — Laws 2021, ch. 88, § 2, effective June 18, fective date provision, but, pursuant to N.M. Const., art. 
2021, repealed Laws 2010, ch. 8, § 5, as amended by Laws IV, § 23, was effective May 19, 2010, 90 days after the ad- 


2013, ch. 131, § 4, which would have repealed the Space journment of the legislature; 
Flight Informed Consent Act, effective July 1, 2021. 
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